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Brown's Esrates, Re— Cvrvenant to Settle after Ac-
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THE ATTORNEY-GENERAL 1.
Tue ELy, HADDENHAN,
AXD SurToN RAIILwaY
CoMPANY.

Rastway— Highway— Obstruction— Diversion.
The MasTER oF THE RoLLs having dismissed the

information in this case (see 3 Notes of Cases, 167 ; 37
La.wedJ. Rep. (x.8.), Chanc. 822), the relators ap-

Lorp HaTHERLEY, L.C.
Jan. 11.

Mr. Jessel and Mr. G. N. Colt appeared for the ap-
pellants, and

Sir Richard Baggallay and Mr. Dryden for the re-
spondents,

The information was filed at the relation of ten
inhabitants of Thetford, in the Isle of Ely, who
had property in Grunty Fen, to restrain the company
from obstructing and diverting a public road leading
from Thetford to Grunty Fen. The public road crossed
the turnpike road from Ely through Streatham to
Cambridge, not, however, crossing it directly, but for a
short distance coinciding with it. The portion common
:g the two roads was within the limits of dev{)atioz of

e com ’s line; and the com were, by their
special Apé.:inthorised to cross thempike road on the
level within those limits. The comga.ny thereupon
made two level crossings—the first where the public
road joined the turnpike road, and the second near the
spot where it left 1t. The Board of Trade, however,

would not sanction two level crossings, and the company
thendiverted the publicroad in such & manner, that itonly
became necessary to cross it once—t.e., at the second of
the above-mentioned crossings, and they blocked up the
first mentioned crossing and diverted t{:e road, leading
it by the side of the raillway down to the second cross-
inﬁ and then across the line, thence it returned along the
other side of the railway till it rejoined the untouched
portion of the highway. The relators complained that
this added 180 yards to the distance and made twosh
turns; and they contended either that the ome 1&5
crossing sanctioned by the Board of Trade should be
placed where the first level crossing had formerly been,
or that the highway should be carried across at that
point bi{a bridge or tunnel.

The MasTER oF THE RorLs thought that to go round
by the present road would be less troublesome than to
cross over the railway in a straight line by a bridge, or
under it by a tunnel ; and although the diversion might
be witra vires, it was more convenient for the public than
any course that could be adopted tnira vires, and the
Court would not compel the company to take a course
inconvenient to the public. He therefore dismissed the
information, but without costs.

The Lorp CHANCELLOR, after a careful consideration
of the various sections of the Railways Clauses Aect,
came to the conclusion that its provisions had been
fairly complied with, and dismissed the appeal with
costs,
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In re THE ACCIDENTAL AND MARINE
InsurancE  ComroraTION (LI-

MITED). [Ex parte BRIDGER AND

OTHERS.

Company—Past Member—Liability of Transferor o
Shares which are Forfeited after t{e Tranq'ffer. 4

These were several appeals from orders made by Vice-
Chancellor STUART, in cases involving similar facts,
which were of the following character :—The appellants
were orxginally shareholders in the corporation, holdin,
shares of the nominal amount of 251, upon each of whic
they had rgud&. In the year 1866 they sold their shares.
Afterwards two calls were made of 5l each, one pay-
able in March and the other in July 1868. These
were not paid by the purchaser of the shares. On Oc-
tober 3, 1866, all the shares in question were forfeited.
On October 4 a resolution was passed to wind-up volun-
tarily, which was, under an order of the Court of Novem-
ber 3, continued under supervision.

The liquidator under these circumstances sought to
place the appellants upon the list of contributories as
Bu(ti members, which His Hoxour held was proper to

e done.

Str Roundell Palmer, My, Dickinson, and M. Evertit
ap%ared for the appellant Bridger.

Mr. Maule and My, Fischer appeared for another
appellant.

My, Hardy and Mr. Higgine appeared for the liqui-
dator, but were not called upon. PP 1

Their Lorpsarrs held that the appellants were pro-
perly placed upon the list of contributories as past
members, although the present was not the occasion to
decide what would ultimately turn out to be their
actual pecuniary Lability.

Lorps JusTICEs,
Jan, 11.

Lorp Rowriry, M.R. .
Dec. 5, Jan.,ll. } Re Browx’s ESTATES.

sent

A question arose on this petition, whether the in-
crease of value of an interest in certain tontine bonds,
on account of the death of members of the tontine, was
to be considered after acquired property, within the
meaning of covenants in certain marriage settlements,

MMy, Jessel and Mr. Cookson for the petition.

Mr. Gregory for trustees of the fumf.

Mr. Eddus for the trustees of the settlements.

Jan. 11.—The MasTER oF THE RoLLs decided that
the property in dispute was not included in the settle-
menta.

Covenant to Settle after Acquired Property—Increase in
'§’re cgnqmty.

In re THE ANGLO-GREEK STEAM

Lorps JUSTICES. NavieaTION AXD ‘TRaDING Co.
Jan. 11. (Lmt.). Ex parte CARRALLI AND
ANOTHER.

Set-off—Mwtual Credit—Bankrupt Law Consolidation
Act, 1849, 5. 171,

This was an appeal by the official liquidator of this
company against an order of the MASTER oF THE RoLLs,
allowing & claim on the part of Mr. Carralli and his
co-trustee, under a deed of assignment made by one
Mavrocordato for the benefit of his creditors.

\

The claim was founded upon three bills for 500.
each, which had been accepted by the company in favour
of Mavrocordato. These bills {ad been indorsed by
Mavrocordato to Messrs, Papaganni Brothers for collec-
tion, who afterwards indorsed them to Mr. Carralli and
his co-trustee.

The official liquidator resisted payment of the bills,
ggothlol ground ththat Mr. Mmm Ato was ]:‘ li\lolder fff

shares in the company, the upon whic]
exceeded the amount %?ngixe bills. pe groaty

My. Southgate, Mr. Bagshawe, and Mr. Bush for the
appellant.

Mr. Roxburgh and Mr., Bedwell for the respondent.

Their Lornsurrs held that the mutual credit clause
of the Bankrupt Law Consolidation Act, 1849, applied,
and th?::i. the proof upon the bills could not therefore be
sustain

Lorps JusTICES.
Jan. 18.

Pleading— Offer by Plaintiff made in Bill—Practice.

This was an appeal from the decree of MariNs, V.C.,
reported 87 Law J. Rep. Chanc. 345, and also from an
order made by His HoNoUR on & petition presented by
the plaintiff on July 80,1868. By the decree the plain-
tiff was declared entitled to receive what should appear
to be the balance upon taking certain accounts, but he
was to re-transfer a certain sum of 22,000L stock of the
Grand Central Railway of Canada, which had been
transferred to him by the defendant. This re-transfer,
both in the body and in the pr:{er of the bill, the plain-
tiff offered to make. After the decree was made, it
appeared that the plaintiff had some time previously
but after filing the bill, sold the stock in question, an
therefore he could not comply with the terms of the de-
cree. He then presented the petition, asking that he
should be allowed to transfer other similar stock (to be
obtained in the market), or to account to the defendant
for the price he had received. On this petition the VIce-
CHANCELLOR made an order in accordance with the
plaintiff’s wish. Hence the appeal. ;

Sir R. Palmer, Mr. J. Pearson, and My. Curry for the
appellant.

Mr. Cotéon and Mr. Morris for the respondent.

Their LorpsaIPs held that the state of the pleadings
was such that no decree could have been made in favour
of the plaintiff without ordering him to re-transfer
the stock. This he had, before the hearing of the
suit, put it out of his power to do. The order on
the petition was inconsistent with the decree, and was
made by the VICE-CHANCELLOR ultra vires. The peti-
tion, therefore, ought to have been dismissed with costs,
and this must be done now. As to the decree, the
whole of the facts being before their LorpsHIPS, what-
ever might be their opinion upon the merits of the
original contention between the parties (as to which
they gave no judgment), since no decree could be made
in favour of the plaintiff, the bill must now be dismissed
with costs; but as their LorpsrIps thought that plain-
tiff, in selling the stock, had not intended to deal fraudu-
lently, they made the gresent order without prejudice
to his filing a new bill, should he feel so disposed.

] LaNeTor v. WAITB.
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@onrts of Common ¥ato,
e
Common Pleas. 4 A and recognised the transaction in every way except b
Jan. 12. }Bmm AXD OTHERS v. BuITH. accepting the transfer by deed, and weeg on {he regpumery

Election Petition— Form of Petstion— Particulars.

This was an election petition against the defendant,
who had been elected parliamentary representative for
Westminster. The petition gene I{ alleged that he
and his ts had been ty of bribery, &c.; and
‘WrLLEs, J. had ordered that particulars should be given
(three days before trial) of the persons bribed, &c., but
not of those who had bribed, &e.

Hawkins now moved for a rule to show cause why
the petition should not be taken off the file, because it
did not state the facts, and wb{&articulam should not
be given of the persons who bribed, &ec. ’

e COURT rel the rule, thinking that the petition
was good in form, and that there was nothing to show
that the judge had wrongly exercised his discretion as to

iculars.
partis Rule refused.

Common Pleas,| HEMMANS ». LoNDON, BRIGHTON, AND
Jan. 12, SovtH CoasT RATLWAY COMPANY.

Acceptance of Raslway Shares.

The plaintiff having recovered judgment against the
Chichester and Midhurst Railway Company, obtained a
scire facias against the defendants as s olders. At
the trial it appeared that, the defendants having power

to subscribe, shares were allotted to certain directors,
who executed transfers to the defendants, who paid calls

A verdict was found for the plaintiff, with leave to the
defendants to move to enter it for themselves if a trans
fer by deed were necessary.
Pollock moved accordingly.
The Courr thought a transfer by deed wnnecessary,
and refused the mlug y
Rule refused.

Common Pleas.
Jan. 12.

Promissory Note—Drawer or Indorser—Non-Negotiable
Instrument.

The plaintiff, as payee, brought an action against the
defendant as maker of a promissory note. The note was,
‘1 promise to pay Jackson,’ and it was signed on its face
by one Pfeiffer; but on the back were the names of
Pfeiffer and the defendant. The Klaintiﬂ at the trial
merely produced the note, proved the handwriting, and
submitted that the defendant must be taken to be the
maker of a non-negotiable note. The plaintiff was non-
suited, with leave to move to enter the verdict for
himself.

Joyce now moved.

The Covurr refused the rule, thinking that on the
evidence ¥roduoed the defendant must be taken to be
indorsee of a non-negotiable instrument.

Rule refused.

}J.wmon v. SLIPPER.
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- TomMcr Cr.owns-Spcaﬁc Performance: Lessor aud

ﬁm Right of Sporting : .Dmi under Soal
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M~

COMMON LAW,

CourtavLp v. Lecu—Easement : Right ‘to Light: Pre-
scription Act, 8. 3: Actual Enjoyment

Harving v. L\'sm—Banbrupuy Aet, 1861 s. 108:
Stay of Erecution: S:tiing aside Writ : Deedof Re-
lease and Composition : Jurisdiction of the Cousrt .

Maxstep v. Parxe—Sale of Shares: Usage of Stock -
Exchange .

ltsnwm v. Steeeree—Parliament:
Clain to he Rated, when too late

Paumer's SHip-BUILIING AND [RON Co. (Lu( ~¥0 R
prCrb) v. CuayTor—~Fuctory Acts, 14 8 Vit e. 15: .
13 & 14 Vict. c. b1 16 & 17 Vict. ¢, 104: 30 ¢ 3l
Vict. 0. 108: Factory: Artele of Metal: Child

SaxBY v. MANCISTER, SHEFFIZLD, AND LINCOLNSHIRE
Raiwway CoMeaxy—HWatercourse: OQbstruition: Lua-
bility of Owner of Land for "rongful det of
Strangers : Kvidenve

SHEPHERD v. HABmsoN—-Prmupal and’ Aqmt nlmg
of Property in Guods: Bill of Lading and B‘It of
- Ezohange forwarded together . . .

PROBATE AND MATRIMONIAL.

PL;:: v. Pucx—-Hucband'c Pauwn—ﬂsmony pen-
te lite . .

10

Bomugk Vou
10

o e e A § |

Conrts of Equity.

e

Lozp %‘;ﬁ?’ M'R'} JoHN80ON v. LANDEE.

Judicial Separation—20 & 21 Vict. c. 85, o. 26— Right of
Wife to Personalty not reduced into Possesston.

On the death of a tenant for life entitled to income, a
share of & settled fund became payable to a married
woman. The tenant for life died on March 18, 1867,
and the married woman obtained a decree for ,udlcml
separution on February 7, 1863. The share not hving
been reduced into possessmn, the question was whe her
the married woman could claim it ubsolutely.

My, Bristowe appeared for the married woman.

My, Archibald Smith for persons not interested in this
question.

By, Jervis, for the huaband, ed that the langu
of the statute 20 & 21 Vict. c. 86 8. 26, did not ve-t:ﬁe

share in the wife,
volﬂ “t

‘The MASTER oF THE RoLLS held that it belonged to
HoPe LIFE ASSUBANCE AXND '
GUARANTEE SocIBIY v. ED-

her absolutely.
{ WARDS.

Judyment at Law—Fraud—DNotice to Assignee of Judg-

ment.

Logp Ronriiry, M.R.
Dec. 14, Jan, 12,

Tn 1856 the plaintiff society sold its business to the
Mitre Company, which thereupon assumed the liubilities
of the society. Shortly afterwards an action was brought
against the society by a Mr. Schlapfer, on one of ‘their
policies for 1,000, and this action the Mitre Company,
mn confonmty with the terms of the sale, undertook to
defend. The case, however, was compromised by the
Mitre Company, who authomed their chairman, Mr.
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Strousherg, to settle Mr. Schlapfer's ‘claim by payin
him 700, This was done, but Mr. Strousberg, inste
of having satisfaction entered up on Mr. Schlapfer's judg-
ment, took an assignment of it, and afterwards sold it
to his solicitor, the present defendant Edwards, who
was not cognisant of the fraud. The bill was filed to
try the question whether Edwards could, under these
cirenmstances, enforce the judgment against the society.
Myr. Jeasel and Mr. Hemming for the plaintiffs.
Mr. Svuthgate, Mr. Cracknell, and Mr, Edwards for
the defendant Edwards.
Myr. Kekewwh for another defendant, a trustee for
Edwards,
The MasTer oF THE Rorrs held, that since it was not
Emved that the judyment had been obtained by fraud
nown to the defendant E lwards when he acquired it.
he cauld not prevent him from enforcing it, and dismissed
the bill with costs. .

Lorp Roxriry, M.R.
~ Jan. 11, 13, 15.

Tender under Protest.

One of the objects of this suit was to obtain a de-
claration that an alleged forfeiture of shares in Spence’s
Patent Composition Company was void. The question
depended on whether the plaintiff had made a.proper
teader of the amount of calls made on him. He had
sent a cheque for the amount to this compauny, together
with a letter of protest against the validity of the call,
as having been made to pay for a patent the validity of
which the plaintiff denied. The letter also contained
the following words : ¢ I request that you will enter this
my protest in the records of the c'omg)andy; and, further,
that this money be held in trust by the directors, each of
whom I shall hold responsible for repayment of the
same until the question of the vendor's patent rights
has been settled.’

The defendants eontended that the tender of payment
of 1the amount of calls had been made conditionally
only.

.Mr. Southgate and My, Makeson for the plaintiff.

Mr. De Gex, Mr. Bowring, Sir R. Bagyaliny and Mr.
Hortem Swmith, Mr. Roxhurgh and Mr. Radilph, Mr,
Jessel and Mr. S. Thompeon, and Mr. Freeling for the
various defendants.  *

Jan. 16.—The MasTER oF THE RoLLs said that &
good tender under protest had been made, and the
forfeiture was therefure void.

PANY (LimrTED.) Er parte

{ DRUMMOND.

Cuinpanies Act, 1882, 3. 28— Contract to take Shares—
Menwra’ndum of Associution.

} Swery v. Sxrra, |

Lop Roxirry, M.R. Re Carna Steamsure Cox-

Jan. 18,

Upon the formation of the China Steamship Com-
pany the business and assets of the Labuan Cval Com-
pany were handed over to it, and paid-up.shares in the
new company wers issued in cousideration of this to the
sharebiolders of the old company.

Alr. Drummond had subseribed to the memorandum
of ussucia.ion of the new company in respect of 26
sharee. e was a sharcholder in the old cowpany, and
in respect of his shares in it he receive A479 shares in

the new company. The new company being wound up,
he was pluced on the list of contritutories in respect of
the 25 shares for which he had subscribed; he now
applied by summons to have his name removed from the
list of contributories, on the ground that the allotment
of the paid-up shares satisfied his contract to- tuke the
25 shares.

Mr. Jessel and Mr, Speed for Drummond.

Mr. Roxburgh and Mr. Wickens, for the official ligui~
dator, were not called on.

The Mastzr or THS RoLus said the case wus eon-
cluded by Migatis’s Case, 38 Law J. Rep. (x.s.) Chans..
851, and Mr. Drummond had been rightly placed on the
list of contributories. .
Lorp Rouriry, M.R.] DrAX ». SoMERSET AND DoRSET

Dee. 15, 16. Rarwar Oo.

Ploading— Parties—Suit ;v anmd Vendor—Debenture
T

In this suit by an unpaid vendor against a railway
comdpnny, the question was raised whether debenture
holders, who in anather cause had obtained a receiver,
were properly made parties.

Mpr. Langley, for the debenture holders, suggested that
thg ‘were not, not being parties to the contract, specific
performance of which was prayed by the hill.

Mr. Fry cited B: of Winchester v. Midland and
Hants Railway Co., 6 Law J. Rep. Eq. 17.

Dec. 18.—The MasTeR oF THE RoLLs, following the
case cited, held that they were necessary parties.

Macrns, V.C. :
Jan. 16. }.Ro Brasxer’s Trusts.

Presumption of Death—Evidence of Particular Time.

The question raised in this petition was whether
Willinm Beasney, who was last heard of on August 12,
1860, could be presumed to have died before Novem-
ber 14 in that year, in which case the petitioner would
be entitled to a fund of 1,0004, in which the deceased
had a life interest. The evidence went to show that
Beasney was & man of loose and drunken habits, sup-
ported chiefly by the assistance of his relations; but
that he always lovked forward to the regular half-yearly
payment of the dividends on the fund in question, and
punctually applied for the same, squandering the money
1n drink as soon as he received it; that he received his
last payment in April 1860, but that no agplication was
ever mude by him or on his behalf for the October or any
subrequent dividend ;" that when he was last eeen in
August of that year, he was in & miserably emaciated
condition, poorly clad, and suffering from severe pulmo-
nary diseusae. . )

Under these circumatances the Court was asked to
presume that his death took place befure Nov, 14, 1880,

Mpr. Glasse and Mr. Daly for the petition.

Mr. G. O. Morgan for dputiu entitled in the event of "
his baving survived that day.

Mavrins, V.C. thought that the non-application by the
deceased for his October dividends in 1888, taken in con-
junction with the other circumstances of the case, way
sufficient evidence of his having died before the day in
question; and made an order uccordingly.
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Mauxs, VC.
Jun. 18.

Specific Performance— Lessor and Lessee— Right of Sport-
perif ft'ny-—Deed under Seal—Damauges /

This was a suit to enforce the execution of a draft
lease, and consequent thereon to obtain from the lessors
damages for breach of the covenants in the lease for
quiet enjoyment of the rights conferred thereby, and in
particular the right of shooting.

‘the wgresment for the lease comprised & house
and premises of which the lestee was to have pos-
ression (in re?sect of which no complaint was now
wade), and also the right of eportin%r over 800
acres of land not comprised in the lease. The
term for which the lease was to be ted was seven
years from March 25, 1861, which term consequently
expired in March 1868 but the plaintiff’s cace was that
his shooting bad been destroyed in 18C¢ and 1887 by the
cutting down of the covers on the land over which he
had the shooting, aud for which he could have had
damages at law, but for the fact that this right was only

iced at law when conferred by deed under seal.
The plaintiff therefore came into equity to insist upon
the execution of a lepss, which would have epabled
him to proceed” for his damages at law, asking the
Court tn give him those damages which, if he had had
such a lease, he might have obtained at law.

The'bill was filed in 1867, and asked an injunction to
restrain the lessor and his under-tenants from cutting
duwn the covers or otherwise interfering with the shoot-
ing, but no interlocutory application for an’ injunction
was ever made, and the cause was now brought to a
hearing. .

Ay, Cotton and Mr.-Holmes for the plaintiff.

My, Pearson and My, Woud, and Mr. Glasse and Mr.
Lowdon for the tenant for life and his mortgagees, who
all concurred in the agreement for the lease.

The Vice-CHARCELLOR said that the cause ought not
to liave been brought to a hearing. The te:m baving
now expired, it would be abswid t3 compel the defend-
ants to go through the formal ecremony of granting a
lense. DBut, above all, there wus no allegation that the

roperty had not been managed in a proper and bus-

dlike manner, and it could not be supposed that a
man who lete his shooting for a small cinsideration
thereby ties up his hand againat the due cultivating of his
estate. I the covers or crops are not to be interfered
with by the lessor, there must be an express contract to
that effect. Had the plaintiff made an ioterlocutory
application in the usual way, the matter might have
been disposed of then; and the bill must now be dis-
missed with costs.

}Tvmton v, Crowss,

Marixs, V.C.
June :g, 10’,2;1, 12,} Ammy.mz? L:. EARL OF
ee. 22.

Riparian . Owners~—Navigable River— Obstruction, In-
Junction to Prevest.

‘This was a bill and information filed by and at the
relation of Mr. Mounsey against the Earl of Lonsdale,
to restrain the Earl from constructing & jetty into the
bed of the river Eden, near its entrance to the Solway
Frith. The plaintiff, who was the opposite owner,
alleged both public and private injury, the one by the

abstruction that would be causrd to the navigation of
the river, the other by the diversion of the stream from
its natural channel, and the consequent washing away
of the soil from his own shore.

The Eden is a tidal river, but of late years the narvi-

tion has been almost entirely superseded by the intro-

uction of railways and other local causes. A vast
amount of very conflicting scientific and other evidence
a3 to the probable effect of the defendant’s works was
produced on both sides.

Sir R. Pulmer, Mr. Glasse,and My. Mounsey appeared
for the plaintitt.

Mr. Jessel and Mr. Davey for the defendant.

My. Wickens for the Attorney-General.

Mavrins, V.C. thought that the evidence failed to
sustain the allegation of private injury; but the plain-
titt and defendant being opposite riparian owneis, it
was not competent for the one to encroach upon the
bed of the river without the consent of the other.
With regard to the public injury, although it might, as
a matter of fact, ‘be very tritling, in consequence of the
decrease of traffic, yet the Court was bound to protect
the rights of the public in the navigation of the river.
The injunction must, therefore, be granted, with costs,

R

Pleading— Demurrer— Equilable Ejectment—Simple Alls-
gation that Pluuntsff is ¢ Heir-at- Law.’

Demurrers by two defendants to the bill.

The plaintiff claimed to be entitled, as heir-at-
law of Ann Fawcett, to certain real and copy-
hold estates of and to which the said Ann Fawcett
was seized and equitably entitled at her death,
and which the defendants were alleged to have
wrongfully claimed and obtained possession of under
an all will of me LElizabeth Barstow, Ann
Fawcett's sister. The plaintitf did not set out his
pedigree, or in any way trace his relationship to the
said Ahn Fawcett, but merely stated that he was her
heir-at-law, and entitled thereto. The plaintiff' fuither
alleged that he had commenced actions of ejectment to
recover some portions of the estate, but sowe other por-
tions thercof were small and detached, and lyving in
different parishes, and he had been unable to discover
the particulars thereof, or to bring actions of ejectment
for the recovery thercof without the discovery sought
by the bill. The prayer of the bill was for a de-
claration that the Xefendnnt, ‘William Fawcett, had
obtained admission to the aforesaid copyholds by
8 fraudulent representation that he was leir-at-law
of Ann Fawcett, and that the same defendant might
be decreed to deliver the possession thereof to the
plaintitf, and to discover all deeds and documents
relating to the estates of, or to which Ann Fawcett
wus seized or entitled at her death, aud that the
sume title deeds might be brougbt fur safe custody
into Court and used by plaintiff in his actious of eject-
ment ; that defendants might discover in whom all the
estates comprised in a certain settlement under which
Ann Fawcett was entitled were now vested ; that on
plaintiff establishing his title to such estates, the title
deeds might be delivered over to him and for an account
and receiver. The defendauts demurred for want of
equity, .
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Mr. Russell Roberts on behalf of the defendant
William Fawcett, and
Mr. Wickens, for the defendant J. M. Barstow, sup-
ported the demurrers.
" Mr. Kay and Mr. Cottrell in support of the bill.

of equitable ejectment so far as regarded the equitable
estates. The pleading point, whetber a simple allegation

!that the plaintif was heir-at-law was sufficient to

maintain the bill, had been discussed and decided in
Barrs v. Fewkes, 2 H. & M. 60; 33 Law J. Rep. Chanc.

1484. He should follow that case in overruling the

Jaues, V.C,, said the bill was in the nature of a suit | demurrers, and in making the costs costs in the cause.

@ourts of Common Fato,

Jan. 15,

Principal and Agent— Vesting of Property in Goods—
g:(l of Lading and Bill of E.cchange forwurded tuge-
r,

In this case, Paton, Nash, & Co. (hereinafter called
the consigoors) were merchants at Pernambuco, and
Qeorge Paton & Co. (bereinnfter called the LiverPnol
House) were their correspondents at Liverpool. The
pluintiff wrote to the consignors requesting them to buy
1,000 bales of cotton on his account at a certain price,
including cost, freight, and insurance. The con-ignors
purchased and shipped 747 bales, and wrote advising the
plnintitl of the shipment, and that they should draw
upon him on forwarding bills of lading. They sent himn
a second letter, enclusing invoices of the 747 bales,
headed ¢ on account and risk of S. & Co.’ (the pluintiff),
and saying, ¢ We have drawn upon you as per note at
foot for the same, for which we beg your protection.’
The bills of luding for these bales were lorwarded by the
consignors to their Liverpool house, with two bills of
exchauge for the price, and the Liverpool house for-
warded them to the plaintiff in a letter, saying, ¢ We
enclose bills on yourselves, to which please do the
needful, and return to usin course.’” The plaintiff re-
turned the bills accepted, but protesting that part of
the cotton had not been bought according to his in-
structions. A correspondence foflowed on the subject, but
the plaintiff paid the bills at maturity. The cousignors
then shipped 200 other bales, and wrote to the plaintiff,
enclosing an invoice ‘on account and risk of 8. & Co.’

= (the plaintiff), and saying that they bad drawn upon
him for the amount, and stating that they enclosed the
bill of lading. But the bill of lading, which made the
cotton deliverable to the consignors’ ‘order or assigus,’
was furwarded, indursed in blank, to the Liverpool house,
with a draft on the plaintiff lor the price. The Liver-
pool house forwarded the bill of lnding to the plaintitf,
together with the draft, for which they ¢ begged his pro-
tection.’ Tue plaintitt refused to accept this draft, on
the ground that his order had not been complied with,
and ultimately brought trover for the 200 bales,

Q'“e”"Bm’"] SHEPHERD v. HARRISON AND ANOTHEE.

Quain (Jordan with him), for the plaintiff, contended
that the property in the cotton had passed to the
plaintiff, and that his acceptance of the bill of exchange
was not a condition p ent to his right to receive the
cotton.

Holker for the consignors (who had indemnified the
defendants).

The Courr (CocxsurN, C.J., MELLOR, J., HaNNEN
J., and Hayes, J.) held that, looking at ail the facts of
the case, it must be inferred that the consignors intended
that the delivery of the bill of lading to the plaintiff
and his acceptance of the bill of exchange shvuld be
simultaneous. The property in the cotton had therefore
never passed to the plaintift.

. Judgment for the dsfendants.

-

PALMER'S SHIP-BUILDING AKD

Queen's Bench. Irox Co. (Lix. AND REDUCED)
(Mag'jtgt‘éa Case). (Arrxr.mgcrs), CHAYTOR (RE-

SPONDENT).

Factory Acts, 7 & 8 Vict. c. 15—13 & 14 Vidt. c. £4—
18 & 17 Vict. c. 104—30 & 81 Vict. c. 103—Factory—
Article of Metal—Child,

Case stated by Justices under 20 & 21 Vict. c. 43.

The respondent had laid an information against the
appellants, in which it was alleged that they had
ofiended agninst the provisions of the 80 & 81 Vict. e
103, and the statutes incorporated therewith, 7 & 8
Vict. c. 15; 18 & 14 Vict. . 54; 16 & 17 Vict. c¢. 104,
in that they being the occupiers of a certain ship-build-
ing factory, being a factory within the meaning of such
statute, did employ in their said factory a certain child,
named Smith Kenn.dy, under the age of eleven yenrs, six
and & half hours per day. The evidence given belore
the justices showed that the company carry on works
comprising the business of blast furnaces, iron rolling-
mills, engine buildings, and iron ship-building in all its
branches. The whole of the works are within oue
common boundary. Steam machinery is used for the
purposes of the company, and in each department more
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than fifty persons are employed. Smith Kennedy was
employed as a rivet boy. In the deparfment in which
he worked, steam machioery was in use for cutting and
shaping iron plates, and rivets were heated there.

The admissions of the appellants withdrew from the
consideration of the justices all questions except
whether the premises of the appellauts were a factory;
and the said justices found that they were a factory
within the statutes, and that articles of metal had been
made there by steamn power, and they thereupon con-
victed the appellanta.

Mellish (Beresford with him) for the appellanta.

The Attorney-General (Sir R. P. C (the So-
licitor- General (Sir J. D. Coleridge) and Archibald with
him) for the respondent.

Per Curiam (CockBurN, C.J. and Haves, J.).—It is

uite clear that these premises were a ‘factory’ within
the meaning of 30 and 31 Vict. ¢. 103, which, by section
8, defines ‘factory ’ to mean, tnter alia, ¢ any premises in
which steam, water, or other mechanical power is used
for moving machinery employed in the manufacture of
any article of metal, not being machinery.’ The justices

were therefore right.
Conviction affirmed.

ﬂm } HarpING v, INSKIP.

3, .

Bankruptcy Act, 1881, s. 198—Stay of E.vecution—
Setting aside Writ—Deed of Release and Composition
—Jurisdiction of the Court.

F. M. White moved in this case, on Jan. 18, to set aside
the writ of £. fa., which had been issued, and to stay
all further proceedings by way of execution, on the
ground that the defendant had executed & deed of com-
position and release, which he had had no reasonable
opfortunity of pleading in the action.

t appeared that nothing had been done in the way of
executing the writ, it baving been agreed that the
sheriff should hold his hand pending this application.

The CouURT were of opinion, however, that inasmuch
as the Bankruptey Act, 1861, 8. 198, only forbade process
being made available without leave of the Court of
Bankruptey, and no attempt had been made to make

rocess available in the precent case, they ought not to
interfere, unless some authority could be shown for such
a course.

On the following day, January 14, F. M. White called
the attention of the Court to the case of Sudler v.
Cleaver, 7 Bing. 769.

The Courr, however, were of opinion that the pro-
visions of the statute, 6 Geo. IV. c. 16, on which that
case was decided, were not analogous to those of sec-
tion 198, and therefore refused the rule.

Rule refused.

SaxBY v. THE MANCHESTER, SHEF-
C""}':‘:"I?’“" FIELD, AND LINCOLNSHIEE RaIL-
S waY CoMPANY.

¥ atercourse— Obstruction— Liability of Owner of Land
Jor Wrongful Act of Strangers— Evidence,

This was an action for obstructing and diverting the
flow of water to the print works of the plaintiff. The
action was tiied before CHANXELL, B. at Chester, at the
lnst Spring Assizes, when that learned judge nonsuited

the plaintiffy on the ground that there was no evidence
that the defendants bad obstructed or diverted the flow
of the stream as complained of ; and the question which
came before the Court on a rule nisi to set aside such
nonsuit was, whether there was any such evidence or
not. It appeared that the bed or soil of the stream, the
right of flow of water from which the plaintitf claimed,
belonged to the defendants, but that the obstruction
which had diverted such flow from the plaintiff's works
had been cansed by a third party (a riparian proprietor),
who had placed & plack in the stream to keep back the
;vater for the use of certain mills of which he was
easee.

The defendants had never assented to, or adopted, or
derived any benefit from the obstruction in question;
and although they had refused to incur themselves the
risk or cost of removing it, they had given leave to the
glaintiﬁ' to enter and remove it whenever he pleased to

80.

M:Intyre showed cause against the rule.

Mellish and Bowen in support of the rule.

The CouRr were of opinion that there was no
evidence of a wrongful continuance of the obstruction
by the detendants for which they were liable in this

action,
Rule discharged.

Jan,

Ere "8"'} MAXSTED v, PAINE.

Sale of Shares— Usage of Stock Exchange.

This action, which came before the Court as a special
case, was brought to recover 600L, the amount of two
calls in respect of thirty shares in Overend, Gumey &
Co. (Limited).

Overend, Gurney & Co. sto
1866, and on the 24th the plaintiff 1nstructed his brokers
to sefl 100 shares, and they were accordingly sold at 17
discount on that dai for the next account day, the 30th
to the defendant, who was a stock jobber or dealer, and
a member of the London Stock Exchange. The defen-
dant had himself sold thirty shares in the same company
on May 11 to Witten, another dealer, who, on the 29th,
the ‘name’ day, gave the defendant the name of one
Maxwell as the nominee or ultimate purchaser of the
thirty shares bought from the defendant, and the de-
fendant gave the same name to the plaintiff's brokers as
the name of the ultimate purchaser of thirty of the plain-
titi’s shares.

It appenred thatWitten had got Maxwell’s name from
one North under the following circumstances. At an
interview between North, Maxwell, and one Punchard,
at North's office, on May 12, Punchard having become
the purchaser of eighty Overend & Gurney sgnrea for
May 15 from Witten, through North, Maxwell, who
was a member of the Stock Exchange, expressed his
opinion that no legal transfer of the shares could be made,
and said he should have no objection to his name being
passed as the nominee and purchaser of the shares if the
dealers could make a valid transfer. It was thereupon
arranged that, in consideration of Puunchard taki
on himself certain liabilities of Maxwell's, Maxwe
should remuin responsible on the (verend & Gurney
shares. On Mu{ 14, North accordingly handed Max-
well's name to Witten, but did not fﬁfl him that Max-
well's acceptance or purchase were subject to the dealers
being able to make & valid transfer. The shares were

yment on May 10,
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then, on North'’s instructions, carried over to May 81,
North, however, having no authority from Punchard or
Maxwell to give such instructivns.

On June 8, Maxwell refused to execute a transfer of
the shares in respect of which this action was brought.

C. Pollock (Herschell with him), for the plaintifY, con-
tended that the defendant was liable, having returned
the name of & person who was legally entitled to repu-
diate the transter of the shares to him. T

Mellish (Beresford with him) contended that the de-
fendant had fultilled his contract. He knew nothing of
Maxwell; it was for the plaintiff' to object at the proper
time to Maxwell as & purchaser. This he had not done;
on the other hand he had now deprived himself of the
power of transferring the shares to the defendant or his'
nominee.

The Court (CRANNELL, B., P16ort, B., and CLEASBY,
B.) held, that after May 15 the undertaking of Maxwell
was at an end, the carrying over to the 80th having been
without his authority, and that, consequently, the de-
fendant’s contract with tbe plaintift was nut performed.

Judgment for the plaintiff.

E}:ﬁqfo’r} COURTAULD ». LEGH.

Easement—Right to Light— Prescription Act, 8. 3— Actual
Enjoyment. T

Special case stated by an arbitrator Eunuo.nt to judge’s
order in an action for obstruction of flow of light to the
plaintifi’s house.

It appenred from the case that the defendant had, in
August and September 1865, erected & building on his
land which obstructed the flow of light to the plain-
tiff’'s house, and the question between the parties was
whether the plaintiff was entitled to such flow of
light. With respect to that point the facts were as
follows:—In 1829 the house, No. 16 Lewes Crescent,
Kemp Town, Biighton, which was then in the course
of conmstruction; was conveyed to one Goodall.
Goodall continued the building of the house, and before
the end of 1830 completed the structural portions thereof,
laid the floors, and put in the windows, but he did not
complete the internal fittings of the said house, nor
paint, paper, or decorate the same; and the said house
was not, 1n the state in which it then was, fit for habi-
tation. The house remained in the same state until
plaintift bought it. The plaintiff, after he bought the
house and it was conveyed to him, in November 1852,
completed the internal fittings, painted, papered, and
decoiated it, and made it completely fit for habitation.
At the end of 1853 he went with his family to reside in
the house, before which time it had never been occupied.
They Jleft the house at the end of 1855, eince which time
it Las been occupied by a housekeeper of the plaintiff.

Garth (Thesiger with him), for the plaintiff, con-
tended that there had been an actual enjoyment of the
flow of light to the plaintiffs hotse for a perind of
twenty years, and that, therefore, a right had been
obtained under section 8 of the Prescription Act.

Pollock (Thrupp with bim), for the defendant, argued
that the house having been unoccupied and untit for
habitation up to a period within twenty years, there

1could have been no actual enjoyment within the Act so

as to confer a right to the flow of light.

The Court (KELLY, C.B., CRANNELL, B, Praorn, B.
and CLEASBY, B.) held that there had been an actual
enjoyment of the right to the flow of light for twenty
years within the Acts, and that, therefure, the plaintiff

was entitled to judgment.
: Judgment for the plaintiff.

APPEAL FROM REVISING BARRISTER'S COURT.

Commaon_Pleas. }Mnnwm (APPELLANT), STREETER

Nov. 24, Jan. 18, ( RESPONDENT). .
Parliament—Borough Vote— Claim to be Rated, when
too late.

The respondent, who claimed to be entitled to be on
the list of voters for a burough in respect of his occu-

F‘pation of a house, had never been rated, but had paid

rior to July 20, 1868, all rates due in ct of such
Eouse up to Jan. 5, 1868. Ile afterwards claimed to be
rated to all poor rates made since July 31, 1867, but
this claim was not served on the overseers until Aug. 24,
1868; and the question, therefore, was whether that was
not too Jate, and consequently invalid. A poor rate bad
been made Jan. 15, 1868, which was the only poor rate
in force when the claim to be rated was made. The
fevising barrister thought that the claim to be rated
was too late, but in deference to the decision of the
Court of Common Pleas. in Ireland in Agnew v. Reilly
(2 Ir. Com, Law Rep 560) and Muldowney v. Malcolnson
(156 Ir. Com. Law Rep. 876), under provisions in the -
Irish Act, 13 & 14 Vict. c. 67, ss. 55 & 110, similar to ..
those in the English Act, 2 Wm. IV. ¢. 43, 8. 130, that
a claim to be rated served in August was sufficient and
had relation to the time when the rate was made, he
allowed the claim. The present appeal was argued last
Michaslmas Term by

Keane (Lumley Smith with him) for the appel-
lant; and

Pickering for the respondent.

Cur. adv, vult.

The CourT now held that as the qualification must
be completed by July 81, the claim to be rated was too
late, and consequently the respondent was not entitled to
be on the list of voters,

Decision reversed.
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Probute und PWatrimoniz] Canses,
v*
Divorce and by policemen, who deposed that the house in which the
Matrimomial Causes. } PATOR v. PAToR. respondent lived was & noted brothel ; and the third, by
Jan. 19, a confessed prostitute and a lodger in the house, to the

Husband's Petition—Alimony pendente lite.

Alimony pendente lite was allotted to the wife, the
respondent in the suit, but the order was suspended to
enable the petitioner to- file affidavits in proof of an
allegation that she was supporting herself by prostitu-
tion. No affidavite baving been filed, the order was
drawn up on December 16.

- Littler, for the petitioner, now moved the Court to
rescind the otder. He relied on three affidavits—two

same effect.

Inderwick appeared for the respondent, who admitted
in her affidavit in reply. that she kept lodgers, but
denied that her house was a brothel,

The Juper-ORDINARY refused, under the circum-
stances, to act upon the petitioner's affidavits, and to
rescind the order for alimony pendente lite. There was
oath against oath, and if the respondent had sworn
falsely she was liable to a prosecution for perjury.

Hotes of Becent BWecisions.

————

COMMON LAW.

Nzorioexce.—Defendant, & contractor, was engaged by
the Metropolitan Buard of Works to construct a sewer along
a bighway, It was necessary to cut a trench in the high-
way, and, after building the sewer, to fill in the trench, and
to restore and make goud the surface of the highway, The
sewer was Luilt and finished; the trench was filled in and
completed by defendant; the work was properly done; the
surfuce of the roud was properly reinstated and made good ;
but, subsequently, a hole appeared in the highway, which
was caused, a8 the jury found, by the natural subsidence of
the soil. Into this pluintiff’s horse fell, and plaintiff’s wife
was injured. Defemﬁmt did nothing to the highway after he
had completed the work; but the jury found that the parish
had not taken to it so as to relieve defendant from the
obligation of looking after the work and making guod its
subsequent defects.—Held, saffirming the judgment of the
Court of Queen’s Bench (36 Law J. Rep. (n.3.) Q. B, 166),
that defendamk was -not liuble in an uction brought against
him by the plaintiff, he having done all that he was bound
to do to the highway.— Hyams v. Webster, 38 Law J. Rep.
(Exch. Ch.) Q. B. 21.

Sarz BY SaMPLE.—Where the contract is for merchantable
goods, and the sale is by seller's sample, which represents to
the buyer a merchantable article and discloses no defsct,
and the gouds are accepted as according with the sample,
there is still an implied warrnuty of their being merchant-
able, 1n respect of all such matters as cannot be judged of
by the sample—just as there would be if bulk hud been in-
spected, und defects could not thereby be ascertained.— Mody
v. Greg n (Exch. Ch.), 38 Law J. Rep. Exch. 12.

MAGISTRATE'S CASES,

Larceny.—Partridges about three weeks old and able to
fly a little, whichhud been batched and reared under a com-
mon hen, placed under a hen-coop, and after the removal of
the coup had remained about the place with the hen us her
brood, sleeping under her wings at night, may be the subject
of larceny.—Regina v. Shickle, 88 Law J. Rep. M. C. 21.

Lanceny.—To constitute larceny, there must be a taking
of the property aguinst the will of the owner. But the
cashier of u bank has authority, arising from the nature
of his employment, to pay the money of the bank to per-
sons presenting genuine orders, and to judge of ir
genuineness. Therefore, 8 cashier who, decsived by a
forged order, purporting to be drawn by a customer, pays
money to the payee, who presents it knowing it to be
forged, thereby parts with the property in the money of the
bauk to the payee so us to bind his employer; and the payee
is therefore not guillx of larceny, but of obtaining-money by
false pretences. And a conviction of a person who received
the money, with a knowledge of the fraud, from the payee
who had obtained it ‘in the manrer above mentioned, for re-
ceiving the money knowing it to have been stolen, was held
Lad.—Reg. v. Prince, 88 Luw J. Rep. M. C. 8.

" No1saxcz.—Where a nuisance is ascertained by the nui-
sauce authority to exist, it is not neces~ary before taking pro-
ceedings against the uwner, under section 21 of the Sanitary
Act, 1868, and section 12 of the Nuisances Kemoval Act,
1855, to serve him with a notice in the form given in the
schedule to the lutter Act, Form (C).—4mys v. Oreed, 38 Law

J. Rep. M. C. 23.
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Rlurtin b, Blachonechte,

[

TaE following is a copy of the Order in Council on the
appeal of Martin v. Mackonochie from the Court of
Arches to the Queen in Council :—

At the Court at Osborne House, Isle of Wight, the 14th day
of January, 1869.

Present.—The Queen’s Most Excellent Majesty, Lord
Chancellor, Lord President, Lord Chamberlain, Mr. Goschen.

‘Whereas there was this day read at the Board a report
from the Judicial Committee of the -Privy Council, dated
the 28rd of December, 1868, in the words following, viz. :—

‘Whereas, in a certain cause of the office of the Judge,
which wus lately depending in the Arches Court of Canter-
bury, and was promoted und brought in virtue of letters of
request, under the hand and seal of the Right Rev. Father
in God Archibald Campbell, by Divine permission Lord
Bishop of London, by John Martin, a parishioner of the new
parish of St Alban's, Holborn, in the county of Middlesex,
diocese of London, and province of Cunterbury, agninst the
Rev. Alexander Heriot Mackonochie, a clerk in holy orders
of the United Church of England and Ireland, the incum-
bent and perpetual curate of the said parish, the Right Hon.
Sir Robert Joseph Phillimore, Knight, Doctor of Laws, the
Judgse of the said Court, did on the 28th day of March, 1868,
by his interlocutory decree, pronounce that the proctor for
the suid John Martin had sufficiently proved his intention
deduced in the 3rd, 4th, 7th, 8th, 9th, 10th, and 11th artieles
given in and admitted in tho said cause, and that the Rev.
Alexander Heriot Mackonochie, clerk, had offended against
the statutes, laws, constitutions, and canons of the Church
of Fngland in the particular matters alleged and set forth
in the said articles in manner as hereinafter mentioned, and
did therefore monish the said Rev. Alexander Heriot Maec-
konochie to abstain for the future from the elevation of
the cup and paten during the administration of the Holy
Communion, as ulso from the use of incense and from the
mixing water with the wine during the administration of
the said Holy Communion, as pleaded in the said articles,
but did give no costs ; and whereas an appeal from the suid
decree bas been prosecuted to your Majesty in Council on
behalf of the saig John Martin, in so far only as the said
Judge did not by his said decree pronounce that the said
Alexander Heriot Mackonochie had offended against the
statate law and the constitutions and canons ecclesiastical
by having knelt or prostrated himeself before the consecrated
elements during the Prayer of Consecration, and by having
permitted and sanctioned such kneeling or prostrating by
other clerks in holy orders, and did omit or decline to ad-
mouish him against so offending in future, and did omit or
decline to pronounce that the said Alexander Heriot Mac-
konochie had offended against the statute law and the
conxtitutions and canons ecclesinstical by huving used lighted
candles on the Communion Table during the celebration of
the Holy Communion at times when such lighted cundles

wero not wanted for the purpose of giving light, and by
having permitted and sanctioned such use of lighted candles,
and did omit or decline to admonish him against so offendi

in future, and also did omit or decline to condemn the sai
Alexander Heriot Mackonochie in the cpsts incurred in the
ksuid cause on behulf of the said John Mnrtin; and whereas
the usual petition of appeal to your Majesty in Couneil of
the proctors of the said John Martin stands referred fo this
Committee under and by virtue of your Mujesty's General
Order in Councit of the 4th day of November, 1867 ; and
whereas an appearance hus been entered in the registry of
your Majesty’s Court of Appenls on bebalf of the said Alex-
ander Heriot Mackonochie, the respondent in the said cause
of appeal. Now, the Lords of the Committes baving, in
obedience to your Majesty's said Order in Council, tuk-n the
suid petition into consideration, und read the ings
and evidence transmitted from the Court below, and on fuur
former days heard counsel and proctors on both sides, und
having maturely deliberated, buve this day agreed humlly to
report to your Majesty their opinion in favour of the appeal
of the said John Murtin that the decree of the Court below
ought to be amended to the extent hercinafter meutioned,
that the principul cause ought to be retsined, and therein
that in addition to the matters in which the said Alexander
Heriot Mackonochie was, in the decree appealed from, pro-
nounced to have offended, and from which he wus thereby
monished to abstain for the future, he, the said Alexander
Heriot Mackonochie ought to be pronounced to have offended
against the statutes, laws, cobstitutions, and canops of the
Church of England by having within the said Church of the
new parish of St. Alban's, Holborn, knelt or prostrated him-
self before the consecrated elements during the Pruyer of
Consecration, and also by haring within the said Church used
lighted candles on the Communion table during the celebra-
tion of the Holy Communion, at times whea such lighted
candles were not wanted for the purpose of giving light, and
that the eaid Alexander Heriot Mackonochie ought to be
admonished to abstain for the future from kneeling or proa-
trating himeelf before the consecrated elements during the
Prayer of Consecration, and also from using in the said
church lighted candles on the Communion table during the
celebration of the Holy Communion at times when such
lighted candles are not wanted for the purpose of giving
light; and further, that he, the suid Alexander Heriot Mac-
konochie, ought to be condemned in the costs incurred on be-
half of the said John Martin, as well in the Court below as
in the said appeal.”’

Her Majesty having taken the said report into congidera-
tion, was pleased by and with the advice of Her Privy Council
to approve thereof and of what is therein recommended, and
to order, as it is hereby ordered, thut the sume be duly and
punctually observed, complied with, and emrried into execu-
tion. Whereof ull persons whom it. mny conzern ure to take
notice and govern themselves accordingly.

Artaue Harrs.
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Lozp H}T;‘f‘“' LC. } HAWKINS v. MaLTBY.
Shares— Transfer— Priority— Custom of Stock Exchange
—Sub-Purchaser— Indemnity.

The facts of this case will befound reported in 87 Law
J. Rep. (N.8.) Chane. §8. The bill was filed for specific
performance of a contract for the purchase of shares, the

ilaintiff being the original vendor, and the defendant
ing a sub-purchaser from the jobbers to whom the
shares were originally scld. .

On the former occasion Vice-Chancellor Woop dis-
1issed the bill with costs, on the ground that the defen-
dant was not bound by his contract to take a tranafer of
shares upon which a call was overdue; but on appeal,
the Lorf%hmoellor (Cex1LMsFPORD) disapproved of this
ground of decision, though he affirmed the decree on the
ground of a variation between the contract as alleged
~nd the contract proved ; the dismissal of the to
be without costs and without prejudice to any new bill
the plaintiff might be advised to file.

A new bill was accordingly filed, and the MasTER OF
78 RoLLs made a decree (3 Notes of Cases, 219), from
which the present appeal was brought.

Mr. ate and Mr. Bush argued the case on
the part of the appellant.

My. Townsend (with whom was Mr. Jessel), for the
respondent, was not called upon to support the decree.

The Lorp CHANCELLOR dismissed the appeal with
costs,

T.orps JusTICES.
Jan. 14, 15, 21.
IFPili— Charitable Bequest—Royal Societies— Pure Per-

sonalty— Priority— Costs.

In this case there were two appeals from an order of -
Vice-Chancellor STUART made on further consideration. |
‘The facts of the case and the decision of His HoNovr
are stated in the Law J. Notes of Cases, 1868, 211,:
and 38 Lew J. Rep. Chanc. 62. From that decieionl
the Royal Society and the Royal Geographical Society |
appealed, on the ground that they were not charities
within the meaning of the Mortmain Act; they also
agpealed from His %onom’s order making them bear
their own costs. '

The plaintiffs also appealed from so much of Ilis,
IloNoUR’s order as declared that the testator’s property
in Madeira was to be dealt with as pure pe: ty, and
therefore applicable primarily to the {)aymant of charity
legacies ; and aleo that the charitable legacies were to be
paid out of the pure personal estate in priority of tes-
tator's debts and costs of suit, as well asin priority of the
other legacies.

Sir R. Palmer and Mr. Langworthy for the plaintiffs,

My. Dickinson, Mr. Archibald Smith, and Mr. Bag-
shawe for the appellant societies.

Mr. Greene, Mr, Pearson, Mr. Wickens, Mr, A.
DBailey, and Mr. Davey for other parties,

}Bmm(om v. OLIVEIRA,

Serwry, L.J. delivered the judgment of the Court,
and a with the Vice-CaaNcELLOR that the Royal
Society and Royal Geographical Society were charities
within the meaning of the Mortmain Act. With
regard to the other points, it wns clear that the cha-
ritable legacies were entitled to be paid out of the
personalty in priority of the other legacies, but there
was nothing in the will to relieve the pure }mnonu.l
from contributing to the debts and costs of the eui
The proceeds of the Madeira estate, although they did
not come within the Statute of Mortmain, could not be
treated as pure personalty in the sense in which that
term was used in the testator's will. The Vice-CraN-
CELLOR’S order must be varied accordingly. The apgel-
lant societies must bear their own costs in the first
appeal ; but the costs of -the second appeal, and of the
other parties in the first appeal, would come out of the
estate, :

Lorps JUsTICES.
Jan. 23.

Damage to Freehold—Bounduries—Injunction—Bill to
Enforce Award.

The plaintiff and defendant were owners of adjacent
estates; the eastern houndary of the plaintiff’s land, as
claimed by him, consisted of a raised bank planted with
trees on the top, and with a quick-set hedge om it
eastern side. Disputes arose some time afo respetting
the plaintiff’s right to the bank, and the defendant set
up a post end rail fence on the western side of the line
of trees as the boundary between the two estates.

In 1867 the plaintiff brou‘ght an action at law against
the defendant in respect of this act, and subsequently
the matter in dispute was referred, by the order of Mr.
Baron BRAMWELL, to an arbitrator, to whom was given
power to settle the boundaries, and direct the execution
of a:dy necessary deeds. In January 1868 the arbitrator
awarded the bank to the plaintiff, and directed the de-
fendant to give up possession thereof. This award was
mads a rule of Court. At the end of March the de-
fendant, having removed the posts and rails from the
western side of the line of trees, began to re-erect them
on the eastern side, between the trees and the quick-set
hedge, and shortly afterwards commenced to throw down
the portion of the bank on the eastern side of the fence
he had 8o erected, and to destroy and grub up the quick-
set hed Under these circumatances, &e plaintiff
filed his bill on April 24, alleging tha:Lif the defendant
continued his operations, he would thereby erasa and
destroy the plaintiff's boundary marks, and injure the
plaintiff's inberitance; and that it would be difficult, if
not whoily imgoam'ble, again to ascertain the boundary
of the pleintiti’s lands, and praying for an injunction
and damages.

His Hoxour (the Vice-Chancellor MALINs), on De-
cember 5, 1868, dismissed the bill with costs. The
plaintiff appealed from His HoNouR's decision.

Mr. Glasse and Mr, Phear were for the appellant,

}Duvs v. RoWLAND.




Jax. 29, 1869

THE LAW JOURNAL NOTES OF CASES.

15

Myr. Little and Mr. A. G. Marten, for the respondent,
were not called on.
Their LorpsHrps said that this was not a bill to
srevent multitudinous suits nor vexatious litigation, noy
id it allege such irreparable damage to the plaintiff’s
freehold as the Court would feel bound to prevent. It
was, in fact, a bill to enforce an award at law. That
award had been made a rule of Court, and the plaintiff
had a sufficient remedy at law, and relief by legal pro-
cess under the award. They held that no reason gmd
been substantiated for inyoking the aid of the Court;
that, therefore, the VICE-CHANCELLOR’S order was cor-
rect, and the appeal must be dismissed with costs,

Lozrps JusTIcEs. } In re BropuLen. Er parte NoRr1s,

Jan. 22. i
Bankruptey— of Debts—Breach of Trust Com-
midted under Mistake as to the Nature of the Trust.

By the will and seven codicils thereto, made in 1824,
the Countess de Frere bequeathed a sum of money
to her executors, of whom Mr. Biddulph was one, upon
trust for a certain person for life, and afterwards for the
executors beneficially. Until the year 1841, it was sup-

that these seven codicils alone existed. In fact,
owever, there was an eighth codicil, which gave the
fund in question to persous represented by the present
claimants. In the year 1836 the sum of 3,000l was
advanced by a banking firm, of which Mr. Biddulph
was & member, out of the balance then to the credit of
the Countess’s executors, upon a security not authorised
by the trust, and which afterwards proved to be insuffi-
clent. In 1840 the firm became rupt. The co-
executor of Mr, Biddulph, who had shortly before dis-
covered the eighth codicil, proved against the joiut
eatate for the balance then owing from the bank, but
ve credit for the 3,000/ as being secured (see In re
ddulph, 8 De G. M. & G., 801, where the facts are
st.altf:l mcldetail). N
e claim now was to prove against the separate
estate of Mr. Biddulph for t}ll,e deficiency of the semy.
It did not appear whether the tenant for life autho-
rised the investment, but no complaint had ever been
made by him.

Mr. Commigsioner HoLroYD decided that the case was
governed by In re Biddulph, and refused the proof.

Mr. De Gex and Mr. Ramadge for the appellants.

Mr, Amphlstt and Mr. Elderton for the assignees.

Their LorpsaIps held that the proof should be ad-
mitted, upon the ground that there
trust.

LoRrps JUsTICES.

Jan. 25 }Wmm v, SPRINGETT.

Will— Construction.

A testator gave, in the event of the death under 26
of two of three named grandchildren (which happened),
the residue of his personal estate, after payment of
10,0004. to the third grandchild, to the person or persons,
exclusive of his surviving ild, who, under the
statutes for distribution of the personal estates of intes-
tates, would, immediately after the decease of the survivor
of his other two grandchildren, be entitled to his estate
if he had then died intestate.

At the time of the decease of the second grandchild,
the third grandchild was the testator’s sole next of kin.

d been a breach of | P

The MasteR 0F THE RoLLS held that the persons who
would at that time have been the next of kin if the
third grandchild had been dead also, were entitled.
‘I'he grandohild appealed on the ground that there was
an intestacy. .

My, Jessel and My. Casson for the appellant.

My, Southgate and Mr. Villiers for the respondents.

Their LorpsHIPs dismissed the appeal with costs.

RDS X :
Lo hﬁu;gxons }Bmcuonn v, DAvIs.

Practice— Form of Decree in Redemption Suit—Just
Allowances— Consolidated Order xxiii. r. 16,

This was an appeal from a decree of Vice-Chancellor
STUART, made in a redemption suit. The mortgage
under which the apiellmt, the defendant, claimed pro-
vided expressly for the payment of the costs of preparing
the mortgage deed an f(yyr the payment of the costs of
any actions or suits which the defendant, as mortgagee
in possession, might find it necessary to bring relative to
the mortgaged premises.

The decree made by His Honour directed an account
of what was due for principal and interest to the de-
fendant, and also am account of what the defendant had
received, or, but for wilful default, might have received ;
and it ordered that the moneys so received should be
applied first in discharge of the interest, and then in sink-
ing the gﬁnm})&l.

efendant complained that this decree did not
provide for his being allowed the costs above men-
tioned.

Mpy. Little and Mr. Burdswell for the appellant.

Myr. Mackeson and Mr. W, W, Cooper, for the re-
spondent, were not called upon.

Their LorpsHIrs dismissed the appeal with costs,
upon the ground that all the costs and expenses referred
to by the a),)pellant would be allowed as ordinary ¢just
allowances.

Lorp Romirry, M.R. | STARR v. THE MaYOR AND CoB-
Jan. 21. PORATION OF LoNDON.
The London City Improvement Act, 1847.

The plaintiff was the owner of distinct properties re-
quired by the defendants for the p the Hol-
born Valley improvementa. The object of the suit was to
restrain the Lord Mayor issuing a warrant to the sherift
directing him to summon one jury to assess the pro-
erties in & lump, the plaintiff insisting that he had a
right to have his properties valued separately by distinct

juries.

My, Jessel and Mr. Bury, for the plaintiff, now moved
to restrain the Lord Mayor from issuing such warrant.

Mr. Swanston and Mr. A. E. Miller for the de-
fendants.

The MasTRR oF THE RoLLs refused the motion.

Lorp I}(;:négr, M.R. } F1sHER v. GILPIN.

Breach of Trust— Replacement of Fund.

A breach of trust had been committed by an un-
authorised investment in debentures of the London,
Chatham & Daver Railway Company. The question
was, whether the estate of the defaulting trustee was

liable to make good what would have been produced by
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an investment in Consols, or whether he had the option | Lorp Roxriry, M.R.| Re THE Curna S8rgamsmrr Co.
per Jan. 25, 27, Ezx parte NACKERZIB. -

of replacing the sum invested with interest at
cent.

Myr. Montague Cookson, for the cestuis que trualent,
submitted that Brown v. Gellatly, 2 Law Rep. Chanc.
Ap. 751, deprived trustees of the option allowed them
by the earlier case of Robinson v. Robinson, 1 D. M.
& G. 247.

Mpr. Jolisffe represented the estate of the trustee.

The MASTER oF THE RoLLS held that the trustee still
had the option as between himself and his cestws que
trust, Brown v. Gellatly being a case between tenant for
life and remainderman. ) i

Jan. 24.

Will— Construction— Class— Persons ¢ then Living or their
Heirs.

The question upon this petition was as to the effect of
& codicil made by the testator, Thomas Philp, by which
he appointed a fund of 1,300L. stock, over which he had
an ngso]nte power, subject to his wife’s life interest
therein. By the codicil in question he gave the fund,
after his wife's death, ‘to my children then living, or
their heirs.” The testator had seven children, two of
whom were dead at the date of the will, one of them
leaving a child, Three other children died after the
testator in the widow’s lifetime, and two survived the
widow.

Sir R. Baggallay, Mr. Bristowe, Mr. Hannen, My.
Rawlinson, and Mr. Hadley, appeared for the various
claimants,

His Lorpsarp held that the effect of the codicil was
to divide the fund between the surviving children and
the next of kin of all those who were dead.

Lorp Romirry, M.R. } In re PaILP.

In re TRR GENERAL BANK FoR

THE PROMOTION OF AGRICUL-

TURB AND PuBLIC WoORKS

: (LxuiTep axp Repucep).

Company—Reduction of Capital—Notice to Creditors—
General Orders of March 21, 1868,

At extraordin neral meetings of this company,
resolutions had gng;aased for thgs reduction of li::l:eir
capital. The general orders of March 21, 1868, by sec-
tion 6, direct the company thereupon to file an affidavit,
verifying a list containing the names and addresses of
the itors, and, by section 9, require the company,
within seven days after the filing of such affidavit, or
such further time as the judge may allow, to send a notice
to each creditor whose name is entered on the list.

Debentures payable to bearer had been issued by the
company, and the company had also become guarantee
for others of the same nature issued by the Sociéts Co-
tonnidre de St. Etienne du Ronoray ; and since it was not
known by whom these debentures were held, it was im-
possible to comply strictly with the directions of the
general order. Under these circumstances,

My, Jessel (Mr. Davey with him) suggested that no-
tice should be given to the debenture holders by adver-
tisement, and that the time should be extended for the

pu .
'ﬁoe“MAsmx oF THE RoLLS assented.

1orp RomiLry, M.R.
Jen. 26.

Companies Act, 1862, s. 75— Debenture.

After a regolution for winding the above company up
voluntarily, Lowes, a shareholder, assigned some deben-
turea issued to himself, to Mackenzie for value; notice
was given to the company, a call was subsequently made,
and the company was afterwards ordered to be wound up
compulsorily.

Proof of the debt due on the debentures had been
allowed, but subject to the calls dus on Lowes’ shares, on
the ground that section 75 of the Companies Act made
the call relate back, a0 that debentures were only assign-
able subject to any calls that might be made.

This was & summons to vary the certificate by ad-
mitting proof in full.

Mr, Jessel and Mr, F. J. Turner for Mackenzie.

Myr. Roxburgh and My. TWickens, for the official liqui-
dator, contended that the call related back to the time
when Mackenzie became a shareholder.

Mr, Jessel veplied. .

27.—The MastER oF THE RoLLs said the question
depended on the construction of section 75 of the Com-
panies Act, 1862, the object of which seemed to prevent
such assignments as these. The call related back to the
commencement of the winding-up, The summons must
therefore be dismissed. ,

Stuart, V.C.
Jan. 20,
Mortgagor and Mortgugee— Equitable Moriyagee— Lajal

JIortgagee-—J\"otﬁqe——zl’nbrittbs. “ qu

The question in this case was whether a legal mort-
gagee of one moiety of lands was entitled to priority
over the owner of the other moeiety, who held an equit-
able mortgage by deposit of the title decds of the firat
moiety, prior in date to the legal mortgage.

The facts of the case were, very shortly, these:—

The plaintiff and one James Batham were tenants in
common in fee of the lands in question. They botrowed
of Thomas Lea 1,000l upon the security of a deposit of
the title deeds of the property, accompanied by & memo-
randum in writing. After that, Batham, without the
knowledge of the plaintiff, executed a legal mo of
his moiety to the defendant Meacham, to secure 500/
Batham acted as the defendant’s solicitor in the trans-
action; and the defendant admitted that be placed con-
fidence in him. It was proved that the defendant
Meacham, when he took his mortgage, inquired for the
title deeds, and was told they were in the possession of
Len, as equitable mortgagee ; although that was denied
by Meacham, who asserted that he was told they were
in the possession of the plaintiff, as the other tenant in
common. The rights of Lea, as equitable mortgagee, had
become vested in the plaintiff; and arguments turned on
the question whether Meacham had notice of the equit-
able mortgage to Lea; it being also contended that
was an extinction or merger of Lea’s prior title,

My. Greene and Mr. Tremleit for the plaintiff.

Mr. Dickinson and My, V. R. Fisher for the defendant
Meacham.

Mr. A. Smith, Mr. Woodkouse, Mr. W. W. Streeten,
and My, Maskelyns for other parties,

8ruart, V.C. was of opinion that even if Meacham'’s
statement were true, and he relied upon, and was de-
ceived by, Batham’s representations, the loss he suffered

}’l‘unrox t. MEACHANM.
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by his own agent must fall upon himself; that the at-
tempt to show extinction or merger had failed, and that
upon the whole case, the plsintiff was entitled to the
priority over the defendant Meacham, which he sought
to lish in the suit, and His Hoxour made a decla-
ration accordingly.

S“j:n‘_"g}f"" }Gnn'mt ». Moraax.

Practioe— Decres— Chancery Praclice Amendment Aet,
" 8. 83— Previous Marriage of Female Plaintg unknown
0 the Court, and the Parties to the Sut, at the Time
of the Decreo—Defect i Suit—Supplemental Bill.
This was an administration suit, in which the plain-

tiffs were three infants, suing by ‘their father as their

next friend. On April 22, 1867, one of the infants
married a Mr. Thomas Huntley, but she was not then
aware of the proceedings in this suit; and T. Huntley
was not aware that his wife was a ward of Court.- On

November 19, 1887, the usual administration decree

was made. Mrs. Huntley was the only party to the

suit who was then aware of the marriage. She attained

her majority on September 10, 1868.

The fact of the marringe having since become known,

s motion was now made on behalf of all the plaintiffs

for the usual order, under the 15 & 16 Viet. c. 88, s. 52,

to revive the suit. Mr. Huntley had made an afidavit,

apologising for his contempt of Court, and oﬁ‘ering to
execute any settlement, and otherwise to be boun bz
any decree or order of the Court, as it might thin

progf Kekewich appeared in su of the motion, and
cited Capps v. Capps, 4 Law J. Rep. Chane. Ap. 1.

Afy. was for the defendant.

Bruart, V.C. said that in the case referred to there
bad been an actusl abatement, but hers the suit was
merely defective, by an alteration in the status of one
of the parties to it, and which was not known when the
decree was made. That defect could only be cured by
s supplemental bill. The Chancery Practice Amend-
ment Act applied to ordinary cases of revivor ; and es to
them, there was no distinction drawn hy the Act
between infants and adults. No order on the motion.

ngﬁrg.c.} RAILTOX v. EASEY.

County Court— Pleading— Objection to the Jurisdiction.

This was a motion, in the nature of an appeal from a
decision of the judge of the County Court sitting at
Clerkenwell. The plaint in the suit was filed for the
purpose of setting aside and cancelling two documents
or assignments on the ground of fraud. The facts of
the case were not now gone into. It was, however,
stated that the County Court judge had refused to make
smy order on the motion when it was before him, but
bad sanctioned the present application.

The application was made under these circumstances:
The objection taken by the defendant to the plaint was
that the County Court had no jurisdiotion to enter-
tam the sumit. To raise that objection before the
County Court judge, it was said that a statement
in the nature of a demurrer alone to the jurisdic-
tion was not allowed by the rules of the County
Court; but that ruch an objection must be accompanied
x a statement substantially denying the facts
eged in the plaint. To have done that in

the present case would have been most expensive; and,
moreover, the defendant did not wish to adopt that
course. ilnder those circumstances, the defendant made
a motion in the County Court to take the plaint off the
file for want of jurisdiction. The judge was of opinion
that he could not entertain such & motion, but gave tho
defendant leave to ap?[} , in any way he might be ad-
vised, to this Court. ze defendant now renewed the
motion here, and stated the facts of the case, so far as
they are above set forth, and the difficulty in which
the defendant was placed by the rules of the County

| Court,

Mr. Cecil Russell appeared in support of the motion,
and added to the facts above mentioned that the County
Court rules did not provide for appeals from interlocu-
wrz’ap lications.

r. Woodroffe opposed the application.

Sruart, V.C. was of opinion that he could make
no order now on this motion. It was substantially
an appeal from a County Court; but every agpeal
from a County Court ouglht to be iycy 8 case, regu “:K
signed, a8 required by the County Courts Act. Wi
respect to the difficulty as to the mode of raising the
question of jurisdiction 1n the County Court, he thought,
as there was no such thing as a demurrer in those
Courts, this was a case in which the County Court
judge should be informed that this Court thought a
mere statement of the fact that the defendant
the Court had no jurisdiction in the case, ought to be
allowed, in the first instance, without any further
gleading. If the judge then decided that he juris- .

iction 1n the case, an appeal from that decision might
be brought here in the regular conrse. The costs of the
application must be costs in the cause.

~ Re CuirrEgrow's SETTLED EsTATES
STT‘JTABT,J ~C-{ and Re THE LEASES AND SALES
an. 22. or SerrLED EsTATES AcT.

The Lands Clanses Consokdation Act, 1845, s, 69— The
Leases and Sales of Settled Esiates Act, s. 28— Settlec
Estate— Tenant for Life, without IW of
Waste—Sale—Applioation of Purchase- Money—* Per-
manent Improvements.’

This matter came on upon s petition, praying an
order to the effect that & portion of gﬁe puzrc] money
of certain settled estates, which had been sold under the
order of the Court, might be applied in making improve-
ments on another estate, which had been p and
settled upon the same trusts as subsisted with respect to
the original estates.

The improvements, which it was shown were neces-
sary, and which it was sought to make, were these:—
A new road, 5504 ; a new farm house, 5(’)01.; new farm
buildings, 200L; repairs to old buildings and fences,
1501, ; and the underdraining of 130 acres of the estates,
660! The tenant for life of the property held it with-
out impeachment of waste, and was not bound to bear
the expense of the proposed improvements.

My, Freeling appeared for the petitioner, and stated
that the only question was whether the Court had
jurisdiction under the Leases and Sales of Settled
Estates Act, s 23, to make the order askedP Similar
orders had been made under the Lands Clauses Consoli-
dation Act, 1845, s. 69, but it did not appear that any had
been made under the Leases and Sales of Settled Estates
Act.

Mr. North appeared for respondents.
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" StuART, V.C. made the order prayed by the petition,

subject to the production of an affidavit, that the pro-
posed improvements were for the permanent benefit of
the estate.

Sr}::?g 'C'} Crow v. PETTRISGILL.

Mortgage—Father and Son—=Satisfactson of the Mort-
gage by the Son—Right of the Sow's Widow to be
repaid ot of the Father's the Advance made by
her Husband.

The plaintiff in this case was the widow and execu-
trix of the son of the owner in fee simple of a farm
called Bradwell Farm. Robert Crow, the father, pur-
chased the farm in 1808, when he mortgaged it to James
Stone for & term of 1,000 years, to secure 3,000/ and
interest. Robert Crow, the father, paid off 5004 of the
mortgage money. In 1852 the father and son made
cross wills, each devising and bequeathing to the other
his real and personal estate absolutely. In 1858 the son
gave notice to the mortgagee that he wished to pay off
the mortgage, and paid off 1,500/ of it. He afterwards
paid off the remaining 1,000.. In 1862 the father made
another will, by which he devised to his son a life in-
terest only in part of the property which he had pre-
viously intended to give to him absolutely. ﬁ‘he
father died in 1865, and the son- early in 1868,
leaving the plaintiff his widow, and executrix and
residuary legatee. The farm had been since sold
under trusts for sale contained in the father's will;
and the son’s widow sought in this suit to have it de-
clared that she was entitled to be paid out of the pur-
chase money (which was considerable) of the farm, the
2,600/, advanced by her late husband, in satisfaction of
the mortgage. The question was whether the payment
by the son of his father’s debts was so made as to show an
intention that the 2,600L advanced by the son should be
k?t alive as a charge on the farm for his benefit. Each
aide alleged an agreement in support of their case; the
plaintiff insisted that it was agreed that the money
should be repaid by the father or his estate; the de-
fendant, Worship, who represented one of the father’s
residuary legatees, contended that the father had given
up possession of the farm to the son, together with the
s upon it, on condition that he paid off the
mortgage on 1t; that the son was in possession of
the farm till his death, and at a nominal rent.
But that if that were not so, the son had given his
father the money. Further, that whatever might
have been the son's motive for aying off the degbt,
the moment he had done so, ie becam the
repayment, a simple contract creditor only of the father's
estate. If he, instead of bis widow, had sued for it, he
would have been barred by. the statute of limitations.
The defendant lastly endeavoured to show that the son
had by his conduct released his claim to be repaid the
2,600/ from either his father or his estate. For all
those reasons it was insisted that the plaintiff could not
now recover the money.

Mr. Greene and Mr. Lorence Bird were for the

My. Dickinson and Mr. North were for the de-

Stuarr, V.C. thought that neither po.rti had proved

their alleged agreement, but that on the whole case the

ﬁla.intiﬂ‘ was entitled to the relief which she sought by
er bill; and made a declaration accordingly.

me ‘-“1:8';’1};’%2 } CHARLTON v. Tur EARL oF DuRHAX.

Erecutors—Trust Moneys— Recospt of One.

Under the will of Thomas Glaholm, who died in
1849, his five children became entitled to his residuary
estate in equal shares. By the said will Charlton and
Wilson were appointed executors, and the executors
were authorised to allow any part of the testator's
residuary estate to remain on the then existing
securities. Part of the residuary estate was sec
by the bond of certain trustees of the Earl of Durham,
a minor. In September 1849 Lord Durham attained 21,
and in the course of the same year, with the view of
relieving his trustees from their liability on the bond,
he gave Glsholm’s executors 8 new bond from himself in
exchange for the old bond. In the new bond, the
obligees, Charlton and Wilson, were described as exe-
cutors of Glaholm. This bond was deposited at a bank
of which Wilson was a cashier, and interest was regu.lnl
paid thereon to Wilson, who gave receipts for himself
and his co-executor. A moiety of the 5,000/ was paid
off in 1859. In 1862 the remaining moiety was paid to
Wilson, who gave a receipt purporting to be signed by
himself and his co-executor Chariton. The bond was
thereupon cancelled. Charlton’s signature to the receipt
was a forgery, and Wilson opg‘liodpriated the whole of the
money. Charlton and the children entitled under the
will filed this bill to recover the 2,600L so lost, seeking
to make Lord Durham liable on the ground of negli-
g:noe and notice, and that the receipt was not a release,

% signed by only one of two trustees.

r. Kay and My. Haddan were for the plaintiffs, and
contended that the lapse of time from the testator's
death, and the renewal of the security, showed the
moneys were standing on a trust account, and not merely
on the account of executors.

My, Druce and Mr. Chitty for the defendant.

Jaugs, V.C. said that the executors still held the
money on au executorship, and not a trust account.
There was no notice to tg’e defendant of the trusts of
the money. The Courts had gone to the verge of justice
in helping cestus que trustent 1n this sort of case, and he
thought Lord Durham had been fully discharged from
his linbility. The bill must be dismissed with costs.

James, V.C.
Jan. 26, 27.}Romn v, MORETON.

LPurchase of Insolvent’s B'opaz by Asnignee—Right o
fImolvmt to Sue—Lapse of Time. 4

In April 1844 the plaintiff, under the law then in
force, filed a petition in the Insolvent Debtors’ Court ;
in July 1 the defendant was appointed creditors
assignee, and as such, on January 7, 1845, he caused
certain real estate of the plaintitf’s to be exposed for

sale by auction. The bill alleged that, by the con-
trivance of the defendant, the sale was thi 'iattended,
e defend-

and that the pro%%rty was knocked down to
ant’s brother at 160/ less than its real value, in pursuance
of an arrangement between him and the defendant. The
%c:; as to the sale were lmown to the plaintiff in June
In March 1845 the plaintiff, being a trader, was ad-
judicated a bankrupt on his own petition, and on May
16, 1845, he obtained a certificate of ormity.
the creditors under the bankruptcy were paid in full,
and a revesting order was made in ptcy.
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The bill od that the sale might be set aside, and
that two ger:cyls by which it was carried into effect
ight be cancelled. _
r. Kay and Mr. Ford North for the plaintiff,
Mr. Swanston and Mr. M‘Naghten for the defendant.
Jaues, V.C. said that he was satisfied that the sale
was of such a character that if it had been questioned

in time and by a proper plaintiff, it would have
beon set aside, and he e inclined to think that the

pleintif was entitled to sue, although he had not
obtained a revesting order from the Insolvent Debtors’
Court on this point.. His HoNoUR considered the case
similar to Tyroup v. Ricardo, 34 Law J. Rep. (N.s.
Chanc. 91. But he was of opinion that the plaintiff’s
delay in instituting proceedings was not explained, and
that even if the sale were set aside there would be no
surplus to come to the plaintiff. For these reasons the
bill must be dismissed with costs.

x .-

@onrts of Common ¥afo,

——
Quaen’s Bench. house to the plaintiff upon the determination of the
Jan. 12. }Hmm"" v. SquiRe. tenancy, andtherefore that the plaintiff is entitled, in

Landlord and Tenant—Implied Contract— Gtving ug'Poo-
session at Determination of Tenancy— Under- Tenant
Holdéing Over— Ejeciment—Damages— Pleadsng— Pay-
ment into Court—.Amendment.

The first count of the declaration was for breaking
and entering a house of the plaintiff’s, and keeping the
gla.intiﬁ' out of it, and preventing him from letting it.

he second count alleged that the defendant was tenant
to the plaintiff upon the terms that he should, at the
determination of the tenancy, give up poasession to the
plaintiff; that the tenancy was determined, yet that
the defendant did not give u&possesaion.

Plea to the first count, Not Guilty; to thq second,
Payment into Court of 40s.

he defendant was tenant to the plaintiff of a house,
part of which be had underlet to James Turner. The
tenancy of the defendant was determined at Christmas

1866, and he had given Turner notice to quit on Dec.

21. Notwithstanding this notice, Turner would not go

out, so that the defendant was unable to give up the

absolute possession of the house to the plaintiff. On

May 4 fol owinghthe plaintiff brox:lght an action of eject-

ment against the defendant and Turner. Possession

was given him by the sheriff on May 28, This present
action was brought to recover the costs of the ejectment
and half a year's rent.

At the trial a verdict was entered for the defendant,
with leave to move to enter a verdict for the ?laintiﬂ‘
for the costs of the ejectment, and half a year's rent,
less the 40s. paid into Court.

Field and Cave now showed cause
which had been obtained.

Hawkins and Raymond supported the rule.
contended that the defendant, by pleading payment into
Court in answer to the second count, hag mitted the
breach alleged, and that upon that ground, as well as

m the law generally, the rule must be made ab-
solute,

Per curiam (CockpurN, C.J., Bracksury, J,,
MzLLoR, J., and Hives, J.).—We think that the de-
fendant ought not to be bound by the payment into
Court, 80 as to prevent his being allowed to deny that
he was liable for the half year's rent. If necessary, we
ahould allow an amendment to be made, but we think that

- he was bound to give up the abeolute possession of the

against a rule
They

this action, to recover the half-year's rent, and also the
costs of the ejectment.
Rule absolute.

Queen’s Bench.
Nov. 10, Jan. 20.
Covenantor and Covenantes—Repeal of Covenant by O,

ration of I.awo—(.'ompuhory .Am{nmmt of M
Raslway Company.

}Bmt v. DR CRESPIGNY.

Declaration. That the defendant by deed devised to
the plaintiff & house and land at Camberwell, and for a
term of years, and covenanted,that neither the defendant,
nor his heirs nor assigns, should or would, during the
term, permit to be uilt on the ground or paddock
fronting the premises towards the north, any house, &c.,
except summer-houses, &c. Averment of conditions pre-
cedent. Breach. That during the term defendant per-
mitted a railway station to be built on the ground or pad-
dock before mentioned. The declaration also stated,
that after making the deed and during the term, defend-
ant assigned the ground and paddock to the London,
Brighton & South Coast Railway Co.; and that the
comlpo.n , after the assignment and during the term, and
while t{ey were possessed of the ground and paddock
by virtue of the assignment from the defendant, built
the railway station on the ground and paddock contrary
to defendant’s covenant.

Plea. That, before the committing of the alleged
breaches, and after the making of the deed, the Lon-
don, Brighton & South Coast Rallv?dy Co. required
to take and purchase the ground or paddock under the
powers given them by their Sﬁcial Act, and that the
ground or paddock was land which the company were
empowered by the Act to purchase and take com-
pulsorily for the purposes of their undertaking ; and
after the making of the deed, and before the oommitting
of the breaches, the company compulsorily purchased an
took the ground or addlc))ck, and for the completion of
the purchase the defendant did, by deed, convey the
ground or paddock to the company and their successors,
which is the assignment in the declaration mentioned,
and that the company being thereby seised in fee of the
ground or paddock, built the station, &c., which were
erections reasonably required by them for the purposes
of their undertaking
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Replication. That though ressonable, it was neither
necessary or compulsory for the company to build the
station on the land in question.

Demurrer by plaintiff to the plea of the defendant to
the replication, and joinder in demurrer.

F. M. White, for thz‘flaintiﬁ', argued that the defend-
ant was not discharged from his liability under the
covenant by the Act of Parliament ; and secondly, that
as the company had only a liberty to build but no
obligation to do so, it could not be said that the Act of
Parliament had rendered the performance of the cove-
nant impossible.

Raymond, for the defendant, contended that in cove-
nanting for himself and his assigns, the lessor onmly
contemplated his own voluntary assigns, aver whom he
had control, and not such assigns 8s the Legislature
had thrust upon him.

The Courr (CockBury, C.J., Luss, J.,, HANKEN, J.,
and Havss, J.), after taking time to comsider, now
(January 20) delivered judgment. It must be taken on
the pleadings that the assignment was mede altogether
under the Act of Parliament. The company bad theze-
fore become assignees of the defendant by the act of the
Legislature and by o ion of law, and he waa
exonerated from the performance of his covenant on the

inciple lex non cogit ad z‘mromuha.'
princy I fudgment for the defendant.

0“3‘:‘;‘7 233“”"} REGINA v, FRANCIS RUSSELL, |

Office of Clerk; of the Peace—Misdemeanour—1 W. &
M. ¢. 21, 5. 8—Jurisdiction of Cowrt of Quarter Ses-
aiom—fudgmm, how far conclusive.
This was a proceeding b, warranto, and the facts
were stated in & speci gvz;gi:‘;. It appeared that the
relator, Mr. H. Wildes, had held the office of clerk of the
eace for the county of Kent for several years before May
g , 1865. A claim which he made to certain fees was dis-
uted, and an attorney was engaged by certain of the
justices, acting on behalf of the sessions, to resist his
clsim. The matter was compromised, and a bill of costs
being due to the attorney for services in respect of the
claim, the finance committee of justices recommended it
to be paid out of the county rate, in a report made to
a Court of quarter sessions; and that Court, adopting
the recommendation, ordered it to be paid. It was the
duty of the clerk of the peace to enter this order on
the proceedings of the Court, and for the county trea-
surer afterwards to pay the bill so ordered to be paid. In
ractice, however, the treasurer paid before the order was
ormally entered and recorded by the clerk of the peace,
and he did so on this occasion. ~ Although full particu-
lars of the bill of costs had been given to the finance
committee, only a short note of the bill had been pre-
sented to the sessions by the committee, in which the
amount was stated to be due to the attorney for profes-
sional services rendered and money paid on account of the
eral business of the county. e relator refused to
record the order for the payment of this bill, and in &
letter which he wrote to Lord Romney, the chairman
of the Quarter Sessions, he stated that his reasan for
not entering the order was that theBill had not been
presented in the usual manner by th& finance commit-
tee, but only a short note of it, and that he would there-
fore report to the Court on the subject. At the next
meeting of the Court he stated as ressons for not enter-
ing the order, that o bill of costs with the items had

been presented, and that the costs were not sach as
ought to be borne by the county, but only by the jus-
tices who had engaged the attorney. Being
called on by the chairman to say whether he stil refused
to enter the order, he replied that he did, and the mat.
ter was referred to the finance committee to take
such messures as they should think right on the
subject. Charges in writing were thereu ex~
hibited ageinst the relator woder 1 W. & M. c. 31,
stating the circumstances and -that he ¢wilfully
wrongfully, maliciously, and contumaciously, and
without reasonable or lawful excuse,’ refused to emtsr
and record the order, and so had misdemeaned himaseM
in the execution of his office. The came before
the Court of Quarter Sessions May 23, 1885, when,
after hearing evidenve and counsel both for and agsinat
the relator, the Court adjudged that the charges were
proved, and diemissed him from his offies of elerkr. The
questions now raised were, first, whether it was com-
petent for the Court of Queen’s Bench to interfere with
the decision of the Quarter Sessions, after that -Court
had entertained the charge and heard the relater b
counsel. Secondly, assuming that the Court of Queen’s
Bench could interfere with the decision, whether there
was sufficient evidence that the relator had misdemeaned
himself in his office eo as to justify his dismissal.

d.i.}lontaguc Chambers (Gates with him) for the relator,
an

Mellish (Archibald with him) for the defendant.

The Courr (Cockpurw, C.J., Hawxen, J.,, and
Haves, J.) gave judgment for the defendant. It was
not competent for the Court of Queen’s Bench to inquire
into the correctness of the decision of the Court of
Quarter Sessions. The Quarter Sessions was a competent
tribunal, and had evidence before it which was ref:mt
to the matter in question. Being & Court of Record, its
judgment ought at least to have the effect of a magis-
trate’'s conviction on a matter properly commenced
before him. Apart from this point, the Courr ex-

pressed itself satisfied with the decision on the merita.
Judgment for the defendant.
Q"ﬁ;’gg’“”" } S1ursoN 7. MARAVITA.
Irish B Aet (20 & 21 Vict, e. 60)—Action
brought in England—Effect of Certificale— Protection.

This action was, on October 2 last, brought against the
defendant by the plaintiff, both ing on business in
London. On December 10 a verdict was obtained by
the plaintiff for 34/ 16s. 10d. A ca. sa. was issued on
January 8, on which day the costs were taxed, and the
defendant was arrested on the 13th, He produced to the
officers a protection granted to him, by the Court of
Bankruptey in Ireland, on January 12, and which was to
extend until February 12. He had been adjudicated a
bankrupt in Ireland on November 20. On January 12,
the defendant obtained a first-class certificate, but it was
retained in Court, one month being allowed for any
creditor to appear against its being granted.

An _application was made to %wanm, J., at
Chambe- . for an order for his discharge, and the learned -
judge 1.ude an order that he should be disch unless
withi:, four days a rule nisi was obtained calling upon
the defendant to show cause why that order should not
be rescinded. A rule was obtained, against which

Garth apd Joseph Sharpe showed cause,

Shaw, in support of the rule, contended thet the
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defendant was not entitled to be discharged from arrest.
He was arrested for the debt and costs; and at any rate
neither the certificate nor the protection could be any
answer to the plaintiff’s right to recover the costs.
Maugham v. Vinesberg, 87 Law J. Rep. C. P. 210, 8. ¢. ;
Law J. Rep. 3 C. P. 818, is an authority to show that
the defendant cannot be entitled to be discharged, so far
as those costs are concerned.

Per curiam (CockBUEN, C.J., MELLOR, J., and HaYEs,
J,).~—There are many cases which show that the certi-
fieate will operate as a bar to the right to arrest the
defendant in respect either of the debt or the costs.
Mavgham v. Vi is no doubt opposed to those cases,
but we cannot with it ; and as it was apparently de-
cided without much consideration and without a full
argument, we do not consider that we ought to be
bound by it. The arrest of the defendant was unlawful,
and he must be discharged.

tJ
Q'”}:; gg’c"’ }Wm v WIRLD,
Patent—Slander of Title— Particulars of Infringement.

The declaration contained a number of counts setting
out letters of the defendant, written to persons to whom
the plaintiff had sold certain ¢ spooling machines patented
by him,’ stating that if they used the machines they
must take the consequences, as they were an infringe-
ment of the defendant’s patent.

The defendant pleaded nat gulty.

Webster moved for a rule calling upon the defendant
to show cause why he should not deliver particulars,
showing by reference to page and line what pert or

arts of the Specifications of the Patents of 1858 aad
860, set out in the declaration, the defendant alleged
to be infringed. He contended that the defendant by
the course he had adopted, of writing letters shndering
the title of the plaintiffy had compelled the plainti
to bring this action, and that the plaintiff ought to be
furnished with iculars, in the same way as he
would be if the defendant had proceeded against him
in the usual way for the infringement of his patent.
‘Without such particulars the plaintiff could not prepare
for trial.

“The Court granted a rule nisi.

Astonr showed e¢ause in the first instance, but the
Court intimated so strong an opinion that the particulars
should be given, that he consented that it should be
done, but asked that the defendant should be allowed to
begin and give evidence in support of his patent at the
trial in the same way as is provided by 15 & 16 Vict.
c. 83, 8. 41.

Per curiam (CockBURK, C.J., MELLOR, J., and Hayss,
J.).—If the defendant had chosen to proceed by scire
Jfacias he would have been entitled to that privilege;
but we do not think that, under the present circumn-
stances, he ought to be so.

Rule absolute to deliver particulars.

Q"f;’;:_ gg‘d SADLER . SmitH.
Arbitration and Award—Boat Race— Decision of Referee
when final.

This wasan action for money had and received against
the defendant, who was stakeholder in a race between the
plaintiff and one Kelley. It appeared that the plaintifi

and Kelley had entered into the following agreement :—
‘Articles "of agresment between Henry Kelley, of
Putney, on the one part, and Joseph Sadler, of Putney,
on the other part. They hereby agree to row a right-
away sculler’s race from Putney to the Ship at Mort-
lake, the start to take Qlace between the aqueduct and
the steamboat pier on Wednesday, November 27, for the
sum of 800 a side, the start to take place at half-past
2 p.M. The steambonts accompanying the race to be
behind the men at starting, the cutter also accompanying
the men to keep astern of the sternmost man. To row
according to the recognised rules of boat racing. The
referee to be chosen at the last deposit, and whose deci-
sion shall be final, 50L aside being now staked in the
hands of the editor of the Sportsman (the defendant),
&c. Bither party failing to comply with these condi-
tions to forfeit all money down.” At the trial of the
case it appeared that at the time appointed for the race
the referee was on board a steamer. Sadler and Kelley
came to their station. After about five minutes had
been spent in fruitless attempts at starting, Kelley rowed
from his station to the steamboat, and complained that
Sadler would not start fairly. The referee looked for
Sedler, and, not seeing him, told Kelley to go to his sta~
tion and tell Sadler that, if he would not start, he must
start without him, and if he still refused, to row over
the course. Kelley then rowed off, but the referee did
not hear him repeat the order to Sadler. Kelley then
rowed over the course (Sadler remaining behind), and the
referee decided that he was entitled to the stakes. The

jury, in answer to questions from the Lord Chief Jus-

tice, found that the order of the referee was not properly
communicated to Sadler, and a verdict was entered for
the plaintiff, with leave to move to enter it for the
defendant, on the ground that the decision of the referes
was final. A rule having been obtained accordingly,

Henry James and Brickwood showed cause, and

Garth and Tennant supported the rule.

The Court (CockBURN, CJ., HANNEX, J., and HAYES,
J.) discharged the rule. Assuming that the referee had
power to make an order as to how the start should be
made, his jurisdiction to award the stakes could only
arise after a start had actually taken place. But there
never was any such start as was required, so that the
foundation ofy the authority of the referee failed, and
his award had no effect.

Rule discharged.

Re Hurr ELictION PETITION. PEASE
C}':nmogopgf" AND OTHERS (PETITIONERS), NOR-
N woop AND CrLAY (RESPONDENTS).

| Parliamentary Elections Act, 1868—31 & 82 Vict. c. 125,

8. 0, 8, 9, 22—Security for Costs—Joint Respondents to

same Petrtion.

Sir J. Karslake, for the petitioners, showed cause

inst a rule to rescind an order of WrLres, J., and
that all proceedings in the petition be stayed, on the
ground that the recognisance filed was not a recogni-
sance within the Parliamentary Elections Act, 1868, and
that no recognisance had been given, or money deposited,
within the meaning of that Act.
mlMeIls’oh and Henry James: argued in support of the

.

The petition was & joint petition against the return
of the two respondents as members for the borough of
Hull. The recognisance which had been filed was
shown by affidavit to have been entered into by four of

e
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the 1;:etitioners, who were altogether twelve in number.
On hearing a summons to set aside such recognisance as
void, WILLES, J. refused to make an order in the terms
of the summons; but His Lorsenir made the order
which it was now sought to rescind, and by that order
he declared the security to be insufficient, but ordered
that if 1,0004 were depoeited within three days, the
petition sixould be deemed at issue. A sum of 1,0004
was accordingly deposited, and the questions before the
Court on this rule were—1. Whether, as by section 22
of the Parliamentary Elections Act, 1868 (31 & 82 Vict.
c. 125), which allows two or more members, including
candidates, to be made respondents to the same petition,
it is enacted, ‘but for all the purposes of the Act such
petition shall be deemed to be a aegamte petition
against each respondent,’ there may be only one security
for costs to the amount of 1, if there are several
joint respondents to one petition, or whether there
must not be as many secwrities to that amount as
there are respondents. 2. Whether an objection to the

isance, on the ground of its having been entered
into by some of the petitioners, was a good one; and if
80, whether it was fatal as if no security at all had been
given, or whetherit wasan objection only to the sufficiency
of the security, and therefore capable of being removed

by a deposit of money.

Manisty, Sir P. Colguioun, O'Brien (Serjeant), Price,
O'Mallsy, Huddleston, Jelf, Nasmyth, Herschell, Cave,
Gates, Jeune, and Beaumont (some of whom appeared in
support of, and others against, similar orders of WILLESs,
J., made in othesrefetition cases, in which the same
guestions were raised as those above-mentioned) were

eard shortly on these points,

The Courr (BovitL, C.J.,, Byiss, J., Krative, J.,
and MoxnTAaeUE SMITH, J.), being of opinion that the
security for costs required by the Act is collateral only
to the petition, and no part of the proceedings thereon,
held that the provision in section 22, as to the petition
being deemed separate as against each respondent, does
not apply to the security for costs, and that, consequently,
in this case one secunty for 1,000/ was sufficient, a{-
though there were several respondents. Held also by
Boviti, C.J. and Brres, J. (KEATING, J. and MONTAGUE
Suitm, J. dubilante), that if the objection to the re-
cognisance in this case was a good one, yet it was to
be treated as one to the sufficiency only of the security,
and came, therefore, within sections g and 9, and was
removed by the deposit which had been afterwards

made of 1,000/
Rule discharged.

Common Pleas.
Jan. 28.

Interrogatories—Common Law Procedure Act, 1854, s.
61— Where the Answers will criminate the Party—
Affidavit disclosing special Grounds for such Interro-
gatories.

Day applied on bebalf of the plaintiff for a rule to
vary an order of MARTIN, B., allowing certain interroga-
tories to be put to the defendant.s, but disallowing others.
The action was for a false representation by the defend-
ants as directors of & joint-stock cogalgany by which
the plaintiff had been induced to take shares. The
object of the interrogatories, which had been disallowed,
was to connect the defendants with a prospectus, and to
show that the statement in such prospectus as to the
number of shares which had been issued and paid up

}Vn.usnmn:r v, ToBIN AND OTHERS,

was false. It was said that the answer of the de.
fendants might subject them to &n indictment for a
conspiracy to defraud, and that therefore, unless there
were spacial circumstances, the Court ought not in ifs
discretion to allow them.

Quain showed cause in the first instance.

The Courr (KBATING, J. and MoXxTAGUE Swmrrn, J.),
acting the decision in Edmunds v. Greeniwoood
(3 Law ﬁ Notes of Cases, 259), and in the exercise of
their discretion, considered that in the absence of ‘am
affidavit sufficiently showing special circumstances to
necessitate the putting of such interrogatories, they
ought not to interfere with the order made by MaRyx,

B. at Chambers,

o""j’::"ng“’ } Bmovegm v, SMYTH.

Landlord and Tenant—Distress—2 W. & M. ses. 1, c. 5,
8. 2—Leaving Surplus for Owner's Use—.Damages.

The defendant had distrained for rent on -premises
which ke had let tv one Seott. The goods realised 80!,
and after paying the rent and exc;fnws of distress, there
was & balance of about €I, which was handed over by
the braker to Scott, the tenant. [t appeared that the
most valuable part of the distrained on was 8
billiard table, the property of the plaintiff, which hed
been let by him to Scott, and which, with its fittings,
was valued at 85/, The Act2 W. & M. sea. 1, c. 6,
8. 2, requires the overplus (if any) to be leftin the hands
of the sheriff or constable for the owner’s use. As this
had not been doue, the present action was brought, and
the plaintiff obtained a verdict for 61 A rule nim was
obtained to set this sside, on the ground thet there veas
no evidence the plaintiff had sustained ial damage,
8s all the goods sold were not his, and therefore the
6i. did not belong to him ; and next, that if it had beem
left with the constable, it would probably have been

iven by him to the tenant, and the result would have
the same asit had been.

Channelishowed cause.

.Hem;t( James in support of the rule.

The Court (KraTiNG, J. and MoxTAGUE SMITH, ‘.Li
held, that, as the billiard table was the plaintiff’s,
formed the most valuable part of the goods distrained,
and there would have been no surplus without it, the &i.
belonged to the plaintiff; and that, as it could not be
supposed that the constable would not have done his
d:g if the money bad been left with him, there was
sufficient evidence of special damage to maintain the

action.
Rule discharged.

Ezcheguer.| Drcksox v. THE NEATH AND BRECON RAIL-
Jan. 22. wAY CoMPANY.

Common Law Procedure Act, 1854, s. 60—Eramsnation
of Judgment Debtor— Corporation.

In this case, judgment baving been obtained against
the defendant, an application had been made at Judges’
Chambers for an order for the oral examination.of some
of the directors and the secretary of the company, under
section 60 of the Common Law Procedure Act, 1864.
That section enacts that ¢ it shall be lawful for any cre-
ditor who has cbtained judgment, to apply to the Court
or & judge for a rule or order that the judgment debtor
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be orally examined,’ &c. The application having been
referred from Chambers to this Court, and

J. O. Griffits baving obtained a rule niss,

Gates, for the directors,showed eause, contendmg that
the Court had no power to treat the directors individually
as y’gsment debtors.

idge appeared for the secretary.

J. O. Gniffits, in support of the rule, contended that,
d&o&fh no special provision was to be found in sec-
tion 60 (as in sections 50 and 51) to meet the case of s
ocarporation, the statute should receive a liberal eonstrue-
tion from the Court, so that there shonld be no exception
to the general rule.

KeLLy, C.B.,, Praorr B.,nnd CLBASBY, B. (CHANKELL,
B. hegitante) held that they had no power to make the

order.
Rule discharged.
E}M‘}Amnn AND OTHERS v, S1zER.

Principal and Agent— Promissory Note.

In this case the question (which was raised on a rule
to enter the verdict for the defendant) was, whether the
defendant had made himself personally liable by making
8 promissory note in the following form :—

1,500/. On demand I promise to pf.y Messrs. Alexander
& Co., or order, the sum of fifteen hundred pounds, with
legal interest thereon until paid. Value received the 16th
day of August, 1865.

For the Mistley, Thorpe & Walton Railway Co.
J. Sismr, Secretary
Witness,
C. Taylor.

The only material facts proved at the trial were, that
the note was given in respect of a loan advanced for
the benefit of the Mistley, Thorpe & Walton Railway
Company, and that the company had no borrowing
powers.

Henry Matthews and Joyce argued, for the plaintiffs
that the note contained no words binding on &e com-
Em{, and that the defendant was, therefore, personally
iable, as the note would otherwise be of no effect what-
ever. .

Philbrick, contra, contended that, on the face of the
instrument, it was clear that the defendant was not
intended to be personally liable, and that in making
the note he had merely performed a ministerial act for
the company.

The CourT gm.u, C.B., Preorr, B., and OrLEASBY,
B.) held that the defendant was not personally liable on

the note, and made the
Rule absolute accordingly.

Exchequer.

Jan, 23, 26‘} PzraRcE v. CokEe.

Mesne Pro Judgment by default in Ejectment—
vidence of Defmdant’if Possession.

At the trial of this action for mesne profits before
CHANNELL B, it was proved that a writ in ejectment
had been iseued against the defendant on February 5,
1868, and that he suffered judgment by defaunlt on “the
20th of the same month; also that by a lease of the
premises (which was not produced), the defendant had
covenanted to pay a rent of 327/ a year. - A verdict
lmrin%aboen entered for the plaintiff for 3271, together
with 26/, the costs of the action of ejectment, & rule

was obtained for a nonsuit, or to reduce the damages, on

the ground that there was no proof of the defendant’s
possession of the premises. -

The Solicttor-General and Pinder showed cause, con-
tending that the judgment by default in ejectment must
be presumed to have been obtained after proper service,
&c., and was therefore sufficient evidence of the de-
fendant's possession to entitle the plaintiff to keep his

t.

H. T. Cole, for the defendant, argued that the judg-
ment by default in ejectment was not per s¢ proof of the
defendant’s possession, since it might have been obtained
without service on the defendant, and the other evidence

iven at the trial was not sufficient to prove it; and
at the plaintiff 'was not entitled to recover the costa
of the ejectment.

KrLry, 0.B,, CRANNELL, B,, P1eorT, B, and CLEASBY,
B., held, that although the judgment by default in eject-
ment was not evidence of the defendant’s possession,
the other evidence given at the trial entitled the plaintiff
to damages equal to the amount of rent for twenty-four
days (the interval between the writ and the judgment
in February 1868), together with the costs of the eject-

ment,
Rule absolite to reduce the
damages accordingly.
APPEALS FROM REVISING BARRISTERS' COURTS.

c‘"'}:’:"# }Tnomn v». WATSOR.

County Vote—Lessee or Assignee of Term of S
Years—Building Society—30 & 31 Vict, c. 102, s. g.dy
This was an appeal from the decision of one of the

Revising Barristers, :

By an agreement made between (1) the owners ot a
freshold estate, () the trustees of a building society,
and (8) one Olczton. Clayton was to advance 7,000l to
be expended in building houses on the estate, the occu-
pants of such houses were to pay to the trustees certain
sums by instalments, the trustees were to repay Clayton
out of such moneﬁs, and when Clayton (who was not
obliged to do so till entirely repaid) requested, with the
consent of the trustees, the owners of the estate were to
grant the occupants leases for ninety-nine years. The
claimant was an occupant of one of the houses, and by
an agreement between him and the trustees on his pay-
ment of certain instalments, and fulfilment of the rules
of the society, and the performunce of the conditions of
the two agreements, he was to have a lease for ninetK-
nine years. The claimant had only paid part of the
money he had to pay, Clayton had only been paid in
part, and no claim by Clayton or the trustees for the
granting of a term to the claimant had been made, The
claimant claimed to be entitled to have a county vote
under 30 & 31 Vict. c. 102, s. 5, as being lessee for the
unexpired residue of a term originally created for not
less than sixty years, and the revising barrister allowed
the claim. (Lo b him) for th lan

Manisty with him) for the a; t.

Joshua Wdhm for the respondent. PP

The Courr held that even if an equitable term would
do, no such term existed, but at most an equitable right
to have & term on the fulfilment of certain conditions
not yet fulfilled.

st ey
(X = P )

Decision reversed,
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Common Pleas. (APPELLANT), BoODENHAM
Jan. 22. (RESPONDENT).

Parliament—Borough Vote— Occupation as Owner—Elee-
mosynary Institution.

The agpelhnt claimed to be entitled to vote for a
member for the borough of Hereford, and the question
was, whether his occ:&mtion of a house belonging to an
institution called Lord Coningsby’s Hospital, was such
an occupation by him as owner as would confer a vote
for this borough. It appeared that in the institution,
which is not & corporation, there are twelve persons
called servitors, of whom is appointed to a houss,
which he holds for life, and from the occupation of
which he cannot be disturbed, except in the case of his

}an

'There are rules for the governance of the hospital
iwhich he is obliged to obey, or to be subject to the
!payment of a fine. The claimant had paid the poor

| rates to which the house he occupied had been rated,

.but & part of this had been returned to him out
of the funds of the charity. The Revising Barris-
ter, being of opinion that the occupation was of an
eleemos ;3; character, disallowed the claim.

I)«m;izJ (Gevrge Brown with him) for the appellant.

Macnamara for the respondent.

The Covurt held that the claimant occupied the house
as owner within the meaning of the Representation of
the People Act, 1867, s. 8, and that the case came
within the principle of Roberts v. Percival, 34 Law J.
Rep. C. P. 84, and was distinguishable from that of

being guilty of murder or other felony. Clothes, coal,:
and board, &c., are found him out of the charity.,

Heartley v. Banks, 28 Law J. Rep. C. P. 144.
Decision reversed.

Conrt of @riminal Bppeal.

Coram Boviry, C.J., Bries, J,, CHANKELL, B, Preort, B., Luss, J.

—

Crown Case Reserved.
Jan, 23.

Larceny— Gas— Continuous Taking— Election.

Case stated by the chairman of the West Riding
Quarter Sessions.

The prisoner was employed in the firm of Samuel and
John Firth, worsted manufacturers, of Lily Lane Mill,
Halifax, and took an active part in the management of
the business. The mill was supplied with gas from the
Halifax Gas Works. About the year 1861 a former
engine tenter and another, by the orders of either a
deceased partner in the firm, or the prisoner, were put
to repair a pipe which was })ointed out to them, and was
buried in the earth, and formed a junction with the
mein pipe from the gas works. The prisoner was
present and saw them do it. And, again, about two
years ago, the prisoner ordered the same man to take up
this pipe in order to get the water out. This pipe ran
from the north-east corner of the mill to the main, and
its effect was to abstract at the point of junction the gas
from the main, and conduct it to several rooms in the
mill, without its ever passing through the meter. There
+was no cock or other obstruction at the point of junction
with the main, so that there was a continuous flow of
gas at that point, but the gas was turned off by a cock
or tap at each burner in the mill. The gas in the mill
was shut off at six o’clock at night, when all the hands
left.

The prisoner was indicted for stealing one thousand
cubic feet of gas on April 30, 1866. At the close of the
case it was objected for the prisoner that the prosecution
had given eviflence of & number of separate and distinct
takings, extending over & period of years, and must elect
one, or not more than three within six months of each
other, of the particular takings on which to proceed.

Maule and Hannay for the prosecution.

!

} Rreixa v FIRTH.

Manisty and Forbes for the defence.

The Court held, that upon this evidence the prosecu-
tion were not put to their election, for that there were
not aseries of separate and distinct takings, but the facts
spoken to constituted one continuous taking, and one
only ; and, further, that the evidence need not under any
circumstances have been confined to any particular
number of takings, because evidence of any number
might be necessary to show the nature of the act to be

felonious.
Conviction affirmed.

Crown JC&%?“"’M } Reerva v. TYREE.

Embezzlement—Clerk or Servant— Treasurer of Fyiendly
Society.

Case reserved by the learned assistant judge at the
Middlesex Sessions.

The ﬁ?ner held the office of treasurer to the Wey-
mouth ge of Friends of Labour Loan Society, which

society was enrolled, and the rules of which were cer-
tified by the Barrister appointed to certify the rules of
Savings' Banks. His duties were to receive money and
give receipts. He was to be responsible for money paid
to kim. He gave a bond for the due execution o}’;‘is
office. The moneys of the society were vested in trustees.
He received no salary or payment as treasurer, nor were
there any fixed times for accounting. He was indicted
a8 clerk or servant to the trustees.

Metcalfe for the prosecution,

'11?)';“06 for thi d;fenee.

e Court held that he was not a cletk or serv

within 24 & 25 Vict. c. 96, s, 88, relating to embezzlnzf
ment, but an independent officer of the society.

Conviction quashed.
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Courts of Equity.

‘—d.H--.
Lozp H}WY' L'C‘}Omm ». Bravy. Lozp H;mn, L'o'.}Gnm v WrsK.
Will— Construction— Forfeiture on Marriage— Principal and Surety—Composition Deed by Principal—
Acceleration of Remainder. Right of Creditor to Prove against Swurely. :

This was an appeal from a decision of the MASTER oF
THE RoLLs, reported 36 Law J. Rep. (x.s.) Chanc. 905,
2 Notes of Cases, 208.

General Dyson having a power of appointment over
some real estate, and being seised of other estates in fee,
appointed and devised the same to the use of his wife
and her assigns for life, with remainder to the use of his
eldest son, A. F. H. Dyson, for life, with remainder to
the first and other sons of A. F. H. Dyson in tail, with
remaigder over; and declared his will and mind to be,
that in case his said wife should sell, release, or charge
her said life estate of and in the said real estate, or
should make or do any matter or thing whereby or by
means whereof she should be deprived of the rents and
E:oﬁts of the same, so that her receipt alone should not

a-good and sufficient discharge for the same, then and
in such case it was his will, and he did thereby declare
that her life estate and interest in the said hereditaments
should cease and determine as fully and effectually as it
would by her actual decease.

The testator died in 1861, and his widow married
again without ma.kmg{mlag settlement,

er. Key and Mr. McNaghten were for the appellant,
an

Sir Richard Baggallay, My. Cookson, and Mr. Wing-
JSield for the respondyent.

The MasTER oF THE RoLLS held that the life estate
of the widow, both in the appointed and other devised
estates, was forfeited by her second marriage without &
settlement ; and upon appeal

The Lorp CHANCELLOR affirmed the decision, without
hearing counsel for the respondent.

Lorp HatmERLEY, L.C.
Jan. 28, 25, 28, } HorsLEY v. Cox.
Suit to Enforce Judgment.

The plaintiff appealed from the order of the MAsTER
oF THE RoLis (2 Notes of Cases, 828), dismissing his
bill with costs.

The suit was instituted by a judgment-creditor for
the purpose of enforcing the judgment against the
arrears of income due to the principal defendant from
the trustees of a will, under which they were directed
to carry on a newspaper, and pay one-fourth of the
profits to the defendant Cox, with a clause of forfeiture
on alienation. As this clause would cause a forfeiture
if the judgment were enforced against the interest of
the defendant in the newspaper, it was only sought to
get at the arrears of income already due.

My, Jessel and Mr. Locock Webb for the appellant.

Mr. ate, Mr. Roxburgh, and Mr. Edmund
James for the defendant Cox.

My. Bagg and Mr. Faber for the trustees,
The LoRp CHANCELLOR dismissed the appeal with
costa,

This was an appeal from an order of V.C. Gmm,
dismissing the plaintifi"s bill with costs. The case is
reported 38 Law J. Rep. (x.8.) Chane. 76, and Notes of

Cases, 1868, p. 256.

Mr. Druce and My, Caldecott for the appellant.

Mr. Kay and Mr. Whately, for the respondent, were
not called upon.

The Lorp OHANOELLOR entirely agreed with the judg-
me:: of V.C. G1FraRD, and dismissed the appeal wi
costs.

Lorp Haraerrry, L.C.
Jen, 29, Feb. 1. }P ARDO v. BiNamaM,

Administration— Limitations to Actions and Suits— Mer-
9cant;ls7 ; ) (.)Law Amendment Act, 1856, 18 & 19 Vict. e.
, 8 10,

This was an appeal by & Dr. Dupré from an order of
the MaSTER oF THE RoLLS made on further consideration
in the above suit.

The suit was a creditor’s suit for the administration of
the estate of Augustus Hamilton.

Mr. Hamilton was a domiciled Englishman, but lived
in Venezuela for many years continuously before his
death, which occurred there in 1855. .

In 1862 this bill was filed, and the usual administra-
tion decree was made; and the chief clerk by his certificate
dated July 1868, found that certain sums of money in
respect of debts incurred by the testator with Dr, Dupré
in Venezuela, between 1846 and 1855, were still unpaid,
but reserved the question for the Court, whether they
we;; or were not barred by section 10 of 19 & 20 Vict.
c. 97.

The MaSTER oF THE RorLis disallowed the claims :
from this decision Dr. Dupré appealed.

Mr. T. Cutler for Dr. Dupré.

Mr. Hemming and Mr. E. Cutler for other parties.

His LorpsuIP said that this point had been decided
by the Court of Queen’s Bench, in the case of Cornill v.
Hudson, 8 ELL & B. 429; s.c. 27 Law J. Rep. Q.B. 8;
and elthough it had been ed that the authority
of that decision was shaken by the judgment of the
Exchequer Chamber in Jackson v. Woolley, 8 ElL. & B.
778; s.c. 27 Law J. Rep. Q.B. 448 (which was a deci-
sion on section 14 of the same Act), he ed with the
decision of the Queen’s Bench, He should therefore hold
that section 10 of the Mercantile Law Amendment Act
was retrospective, and consequently that the claims in
question were barred. The appeal must be dismissed.

LO.JT!:: -; g:gam} LockerT ». LockETT.

Practice—~Exceptions—Sufiiciency of .Answey—
‘ A of -Paytner-
This was an appeal from an order of Vice-Chancellor .
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Marrws (reported Notes of Cases, 1868, 284), whereby
His HoNoUR overruled two exceptions, which the
plaintiff had taken to the defendant’s answer in the
suit. The plaintiff appealed from His Hoxour’s order.

Mr. Glasse and Mr. Everitt for the appellant.

Sir R. Palmer, Mr. Little, and Mr. North for the re-
spondent.

Their LorpsHirs agreed with the VIce-CHANOEL-
LoR’s order, and dismissed the appeal with costs.

Lorps Jusrrces. } BEIOLEY v. CARIER.

Jan. 27.
Leases and Sales of Settled Estates Act, ss. 17, 18—
gmm“cd Remainderman— Validity of Order of
ourt,

In this case, a report of which is to be found in
8 Notes of Cases, 274, and 38 Law J. Rep. (N.8.)
Chanc. 92, the bill was filed for specific performance
of a contract for the purchase of an estate sold under
the Leases and Sales of Settled Estates Act. The
estate was, by a marriage settlement, vested in a trustee
for the separate use of Mrs. Heighton, for her life, with-
out gwer of mt.icigaﬁon; with remainder, if she should
die before her husband, as she should by will appoint ;
and if she should survive him, as she should by Seed or
will appoint; and in default of appointment, to the &er-
son who should be her heir-at-law in fee. Mr. and Mrs.
Heighton being both still alive, an order was made by
the Court upon petition under the Leases and Sales of
Settled Estates Act, for the sale of the property, and it
was sold to the pllainﬁﬂ', from whom the defendant
afterwards contracted to purchase it. The defendant
took an objection to the title, on the ground that the
Court had no jurisdiction to make the order for sale, in-
asmuch as there was no provision in the Act for binding
the interest of the person who might be the appointee or
heir-at-law of Mrs. Heigliton. .

The MASTER OF THE ﬁom,s held the objection to be

good, and the plaintiff appealed.
My, Joshua y?ilh'ama and Mr. Upton appeared for the

appellant ; and

Mr. Southgate and Mr. Bristowe for the respondent.

Their LorpsHIPS were of opinion, reversing the deci-
sion of the MASTER oF THE RoLLs, that the person whose
consent was required by the Act must be a person in
existence and capable of being ascertained, which could
not be said of the heir of & living person. All the per-
sons in existence who bad any interest in the property
had concurred in the application, and the Court'l)mg full
jurisdiction to make the order. There would therefore

a decree for specific performance.
Lorps JusTICES.

TION. [Ezparte THE RoyAL Bank
Jan. 28, { of INDIA.

Winding-up— Contributory— Corporation holding Shares—
Ultra Vires.

The official liquidator of the Royal Bank of Indis,
which was in process of winding;z}), appealed from an
order of Vice-Chancellor STUART, refusing an application
to remove the Royal Bank-of India from the list of con-
tributories of the Asiatic Banking oration, also now
being wound up (8 Notes of Cases, 282).

It appeared that 605 shares in the ing Corpora-
tion were deposited by a customer with the Royal gank,

Re THE As1aTiCc BANKING CORPORA-
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as a security for advances made to him. It was pro-
vided, by the articles of association of the Royal Bank,
that shares in public companies, deposited by way of
security, should not be tmnsfer::& to the bank so as to
involve it in the liabilities of such companies, but that
the certificates should be deposited with the manager of
the bank, and the debtor should sign & power of attor-
ney authorising him, in case of non-payment of theloan
at a fixed date, to sell the shares; and it was the prac-
tice of the bank to require the depositors of shares to
execute transfers in blank. In consequence, however, of
a decision in one of the Indian Courts, to the effect that
if sheres deposited by way of security remained in the
name of the depositor, they must, in the event of his
bankmphii; be taken to be still in his order and disposi-
tion, the Royal Bank caused the shares so deposited to
be transferred to, and registered in the name of, the
Royal Bank. The transfers were not as required by the
articles of association, made by deed and sealed with
the common seal of the bank, but the bank received
dividends on the shares, and they were standing in the
name of the bank when the order was made to wind up
the corporation.

The official liquidator of the corporation placed the
Royal Bank on the list of contributories, and Vice-
Chancellor STUART held that it was properly so placed.

The official liquidator of the Royal Bauk appealed
from this decision, and

My, E. K. Karslake and Mr. Fry argued the case on
behalf of the appellant.

Myr.- Dickinson and My. Kekewich supported the order
of the Court below.

Their LorpsHIPs held that the Royal Bank, in takin
transfers of the shares, had acted within the scope o!
their authority, and the informality in the transfer was
immaterial. They therefore dismissed the appeal with
costs.

Lorps Justices. | In re THE GENERAL EsTaTEs Co.
Jan, 14, 21, 80. (LiM1tED). Ex parte HASTIE,

Contributory—Bankruptcy Act, 1861, s, 164—Companies
Act, 1862, 88, 76, 77— Luability of Discharged Bankrupt.

This was an appeal by Mr. Hastie from an order of
the MAsTER oF THE RoLLs, dismissing without costs &
summons which Mr. Hastie had taken out to have his
name removed from the list of contributories to the
above company, and to place the name of his assignee
in bankruptey thereon instead.

Mr. Hastie was adjudicated bankrupt in 18681 ; he was
then the holder of 125 shares in the above company.
His assignee refused to take them. The rest of his
estate was duly administered ; he obtained his discharge
in July 1866. Shortly afterwards the company was
ordered to be wound up under the supervision of the
Court. Mr. Hastie’s name was placed on the list of
contributories for the 126 shares.

The facts of the case and judgment of the MASTER oF
THE RoLis are fully reported 38 Law J. Rep. (¥.8.)
Chanc. 43, ,

My, Jessel and M. Fischer for Mr. Hastie.

Mr. Roxburgh and Mr. Edmund James for the

coxJann .
r. Fischer in reply.
G1rFARD, L.J., delivered the judgment of the Court,

and dismissed the appeal with costs,



28 THE LAW JOURNAL NOTES OF CASES.

[Fzs. 5, 1860,

Lorp Rouriry, M.R.| In re TrE Couxnty LiFe As-
Jan. 28. SURANCE COMPANY.

Production of Documents— Solicitor’s Lien— Partner.

This was a motion to comiel the production of certain
documents by a Mr. Mayhew, who refused on the
ground of a lien for an unpaid bill of costs.

‘When the company was first established, a Mr.
Edmands was appointed its solicitor. Shortly atter-
wards he entered into partnership with Mr. Mayhew,
who was introduced b iim to the board of directors,
and the firm continued to act as solicitors for the com-
pany. In February 1866 a resolution was passed for the
voluntary winding-up of the company, and the firm then
acted for the liquidators. In J ufy 1§68 the partnership
was dissolved, but both ers continued for a short
time to act as joint solicitors for the liquidators in
certain proceedings at law.

M. Jessel and Myr. Ince for the company.

My. Rozburgh and My. Caldecott for Mr. Mayhew.

The MasTER oF THE RoLLS held, that under these cir-

cumstances Mr. Mayhew never was the solicitor of the | *®d

com , and therefore could have no lien ; and although
the liquidators might have employed him separately in
the proceedings at law, that did not make him the soli-
citor of the company. His LorpsaIP therefore ordered
the documents to be produced.

StuarT, V.C.] WiLLIAMS ». THE CARMARTHEN AND
Jan. 29. CaBpIeaN RarLwaY CoMPANY.
Practice— Rectification of Decree— Consolidated Order 23

sfication f2 Ty A

Petition for an order to rectify a decree.

The suit was an ordinary suit for the specific perform-
ance by a railway company of a contract to take lands.
A receiver of the company’s tolls had been appointed in
another suit of Fountaine v. The Company.

The Court, at the hearing of the present suit, decreed

ific Jerfomnnce, declared the plaintiff entitled to

e usual vendor’s lien, and ordered the defendants to
pay the purchase money and costs within one month,
and that in default the ;‘laintiﬁ' should be at liberty to
ap)l)}g to the receiver in Fountaine v. The Company.

e purchase money and costs were mnot paid as
ordered, and the decree having been passed and entered
but not enrolled, the plaintiff now presented a petition
that the decree might be rectified by inserting therein
liberty to apply to the Court to enforce his lien by sale
or otherwise as he might be advised, or by inserting
therein general liberty to apfly, and that an order might
be made for the sale of the lands under the direction of
the Court.

M. Speed for the petitioner. This is the correction
of on accidental omission in the decree, which may be
done upon petition under Consolidated Order 23,
Rule 21. .

My, Phear for the respondents. This was no clerical
error within the order, but an election by the plaintiff to
apply to the receiver. . .

TUART, V.C., after stating that the omission in the
decree was through a mistake or error on the part of the
petitioner, and that he must pay the costs of the peti-
tion, made the following order:—It appearing that so
much of the decree as ordered that the plaintiff should
be at liberty to apply fomyment to the receiver in the
suit of Fountaine v. Carmarthen and Cardigan
Railway Company, wes inserted by mistake, order that

so much thereof be struck out, and that the decree be
rectified by inserting therein that the plaintiff be at
liberty to make such application as he may be advised,
for enforcing his lien in case of the non-payment of the
purchase money, and that all parties be at liberty to
apply, and that the petitioner do pay the railway com-
pany the costs of this agglication, to be set off against
the debts and costs due from the company.

r—

Marins, V.C. | Re SovtH Essex ESTUARY AND REOLA-

Jan. 23, MATION COMPANY.
Practice—Solicitors' Lien—Production of Documents—

Compantes Act, 1862, s. 115.

This was & summons by the official liquidator in the
winding-up of the above company, that the firm of soli-
citors who had acted for the company, might be ordered
to bring with them, and produce on their examination,
certain documents relating to the company, including
the parliamentary subscription contract and other papers,
uired by the official liquidator for the purpose of
settling the list of contributories.

The solicitors objected to produce the documents on
the ground that they had a lien on them for costs.

r. Cotton and Mr. Sturges, for the official liquidator,
contended that the ts:lici;iors eallild g:ve no l:icm on the
as against the official liquidator, who was not
Kgi:m client butan officer of the C‘clmrt ; and, further, sec-
tion 115 of the Act expressly provided that the produc-
}]ion should not prejudice any lien that they might
ave,

Mr. Fischer, for the solicitors, contra.

The Vice-CHANCELLOR said that the Act would be
rendered abortive if the production of these papers could
not be enforced ; and coneidering them necessary for the
winding-up, and that actual de ivery of them was not
asked, and the production of them would not prejudice
the solicitors’ lien, His HoNoUR ardered the sol[:cnm to
produce them.

Mazins, V.C.| Re ABERAMAN IRON WoRKs. [Er parte
Jan, 28. PEEE.

Winding-up— Contributory— Allotment of Shares—Re-

pudiation of Contract.

‘This was a summons by the official liquidator in the
wmdmﬁ;uﬁ(of the above company, to have the name of
Alfred Peek, a registered aharehoider, placed upon the
list of contributories. The lability was resistego on the
ground of repudiation of the shares before completion
of the contract. On August 24, 1864, Peek applied for
€100 shares, or an{less number,’ in _the usual printed
form (annexed to the prospectus of the company), and
paid a deposit of 1L per share, undertaking to pay the
further sum of 4/ per share on allotment. The com-
pany replied on September 5: ¢‘We have allotted you
80 shares ;’ and requested fayment of the further sum
of 860L ‘on or before the 15th instant.’ Peek did not
pay the money, but on September 10 wrote and de-
clined to take the shares, on the ground of some
alleged misrepresentation and variance between the
original prospectus and a circular which had since been
issued by the company. No further action was taken in
the tlx:latbex: t:I‘);y fPeei{l. H}ls pame, however, was entered
on the register for the eighty shares, an the
date of tlﬁ; winding-up. e & #0 stood ut

Mr. Cotton and Mr. Ferrers appeared for the sum-
mons,
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Mr. Glasse and Mr. Fischer for Peek.

Marixs, V.C. held that the contract was complete
upon Peek’s receipt of the notice of allotment, and that

e mere enlargement by the company of the time for
pryment up to September 15 did not introduce a new
term, so a8 to leave the contract open. His name was,
therefore, properly put on the register ; and having taken
no subsequent steps to clear himself of the hability
before the winding-up, he must now be placed on the
list of contxibutories.

O——

M‘ﬁ'&g C. } LEscH v. WESTALL.

Partition—Sale—31 & 320V£d. ¢. 40— Unegqual Sharos—
088,

This was & partition suit, in which the property was
held in unequal shares, the plaintiff being entitled to
one-fifth of the estate, one of the defendants to two-
ﬁﬁhmd two other defendants, who were infants, to
one- each.

The only question was as to how the costs should be
borne, whether in proportion to the different interests of
the es, or generally by the fund.

r. Rendall for the plamtiff.

M. Blackmore for the defendants.

The Vicm-CHANCELLOR directed a sale, and ordered
the costs of all parties, including the costs, charges, and
expenses of sale, to be paid out of the estate generally.

M‘}‘g s’ssf 'C‘} WeIeRT v. LARBMUTH.
Practice—Jurisdiction—25 & 26 Vict. c. 42—Duty of
gzzt to decide Legal Questions—Solicitor and Client—

This was an adjourned summons to vary the finding
of the chief clerk, who had disallowed a claim made by
a Mr. Jarvis, a banker and solicitor at Lynn, against the
estate of one George Wright, which was being adminis-
tered in the above snit. The claim was for & sum of
8,5711. 12s. 8d., representing the costs of a most pro-
tracted and unsuccessful course of litigation, conducted,
according to the contention of Mr. Jarvis, on behalf and
for the benefit of George Wright.

The facts were briefly these. In 1853 an aged lady
at Lynn, having no relatives of her own, made a will in
favour of Mr. Jarvis, who acted as her banker and soli-
citor, and prepared the will himself; but the followin
year, she quarrelled with him, and found a new le
adviser in the person of & Mr. Wilkin, cancelled her
will in favour of Jarvis, and made a fresh one giving all
to Wilkin. Upon her death in 1856, and the discovery
that he had been supplanted, Jarvis sought out the heir,
George Wriﬁht, aman in & humble station in life, and
in 1857 the Litigation commenced with a bill filed in the
name of Wright for an issue to try the validity of the
will in favour of Wilkin. That bill was dismissed
with costs, and also an agpeal. A concurrent suit
was started in the name of another plaintiff, which
had no better success. Ejectment at law was then
resorted to, which ended in a verdict in favour of
Wilkin, and a second action ended in the same way,
various points of law which were reserved being also
decided in his favour, and confirmed upon appeal.
Thereupon they came back to equity with a fresﬁ suit
to eet aside the will, which also failed, but which was

it
i for the plaintiff, F. Smi

succeeded by another; pending which proceedings, in
1863, Wright died.

The foundation of the present claim was a document
signed by Wright, purporting to be a retainer of Jarvis's
London attorney and solicitor to act in the matter on
Wright's behn&, but the document concluded with a

roviso saving the right of Jarvis to set up the will in
is own favour in the event of Wright's successfully
impeaching the will in favour of Wilkin.

%he case is worthy of note upon the question whether
the validity of the claim was nece y determinable
by the VicE-CHANCELLOE, or whether it could or ought
to be submitted to a jury.

Mpr. Glasse, Serjeant Tindal Atkinson, and Mr, A. E.
Miller, for Mr. Jarvis.

My. J. Pearson, and My. Bristowe for the executors of

W}rli‘ght.

r. Osborne, Mr. Woodhouse, Mr. Besley (Common

%:aw iﬁtu'), and Mr. Dizon, for the beneficiaries under
is will,

The Vice-CHANCELLOR said he was bound by the
authority of Re Hooper,32 Law J. Rep. (x.5.) Chanc. 65,
to go fully into the whole matter, and decide the ques-
tion of debt or no debt himself, at the same time havin,
regard to the equitable circumstances of the case, whi
might possibly disentitle the claimant to succeed in
equity, even though he might have obtained a verdict

at law. Looking then at both the legal and equitable side
of the question, His HoNoUR decided upon the evidence
that the litigation from beginning to end was Jarvie's,

carried on with his money and for his exclusive benefit,
and he therefore disallowed the whole claim, with
costs, except those of the beneficiaries, who, His HoNouxr
considered, ought to have left the executors to fight the
question for them,

e

Mavrixs, V.C.
Jan, 80.

Partition—Salse—31 & 32 Vict. c. 40— Unequal Shares—

}Huwmn v, SMIrH.

This was a partition suit, instituted o obtain a sale of
a certain farm devised by a testator to two trustees, upon
trust as to one-third for one of the testator's daughters,
now dead, for life, and, subject thereto, for the plaintiff,
F. Smith, absolutely; as to another one-third, for the
testator’s son, W. J. Smith, for life, and, subject thereto,

, absolutely; and as to the
remaining one- f:ird, for the testator’s daughter, Anne
Young, for life, and her husband for life, and, after the
decease of the survivor of them, upon trust to sell, and
hold the proceeds for her children.

Anne Young and her husband were still living, and
had four children, infants.

The plaintiff, F. Smith, had mo his two-
thirds, subject to the interest of W.J. Smith, to the
El&intxﬂ' Hayward snd the two other plaintiffs, and it

ad become necessary to effect a sale to pay off the
mortgage.

My, J. A. Roberts for the plaintiffs,

My. Boys for the defendants.

The Vice-CHANCELLOR ordered a sale, and directed
the sale to be made by the trustees by public auction, in
such manner as they should think fit; and, following
the previous case of Leach v. Westall, directed the costs
of the suit and sale, and the charges and expenses of the
trustees and the mortgagees to be paid out of the pur-
chase-money generally,
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M“F',I:']:' IV ‘O'} Re POTTER, AN INPANT.

Practice—Jurisdiction—Infant Settlement Act (18 & 19
Vict. o, 48)—Post-nuptial Settlement—Consent of
Infont.

This was a petition presented under the above Act on
behalf of a young lady of seventeen, by her uncle and
next friend, for the purpose of having a settlement of
her property made under the authority of the Court.

0 miy had clandestinely married in June 1868 a
boy of nineteen, named- Richard Potter, who was de-
pendent for his subsistence on his daily labour, and
whose mother was in the receipt of parish relief.

She was entitled ung::l a ;vill, in nt‘;ﬂhe event ot; hl?r
attaining twenty-one, to an 0] roperty of the
value otg abou?f? 0001, the lifep‘ia;stereatpin which was
settled upon her for her separate use, without power of
anticipation ; but this petition was presented in order to
get a valid settlement made, if possible, of the re-
version.

The lady, however, made an affidavit stating that the
petition was presented without her consent, and that
she was not desirous of executing any settlement what-
ever; but adding that both she and her husband were

-willing to execute a settlement, provided it contained a
- power to her, on attaining twenty-one, to advance a sum
of 800 for the purpose of establishing her husband in
business. This offer was not accepted, the petitioner
insisting that the consent of the lady was unmecessary,

- and that notwithstanding the marriage, and the fact
that she was not a ward of Court, the Court had juris-
diction under the Act to make a valid settlement
for her.

Mr. Mackeson and Mr. Warner for the petition.

Mr. W. Pearson, for the lady and her husband, con-
tended that the Act did not apply to post-nuptial settle-
ments, nor in fact to any case where the la?y withheld
her consent,

M. Sterling for the trustees of the will.

The VicE-CHANCELLOR held that he had no jurisdic-
tion, and dismissed the petition with costs.

M‘%’g{)’f’f ‘C'] TURNER ». NICHOLSON.

Practice—Evdence—Notary Public—Affidavit.

This was an application for leave to file an affidavit,
sworn before a notary fpublic, in the State of Ohio, in
America, without proo;
racter.

The lady on whose behalf the ap¥lication was made
had executed a power of attorney for the purpose of
getting out of Court a fund which was standing to her
separate account, and the affidavit was required to prove
the execution of the power of attorng;l

Myr. Jason Smith referred to Re 's Trust (4 Kay.
and J. 800) and Smith v. Davies (17 W. R. 69), and su
mitted that as there was no opposition the affidavit was

sufficient.
The Vicr-CHANCELLOR allowed it to be filed.

J ‘ﬁ’ 2‘;0 } FARHALL v. FARHALL,
Administration—Securities in Banker's Hands—Advances
to Executor— Notice.

Administration suit. The testator in the cause died
indebted to the London and County Bank to the amount

of the notary filling that cha- passed

of 7601, which was secured by mortgage b: de{mt' of
title deeds of part of the testator's estates. yBy is will
the testator empowered his executors to change his
real ostate for payment of his debts. His widow,
who alone l;ln-oved the will, continued after her hus-
band’s death to draw cheques on the hank, and as a
security for the sums thua paid to her, and for future
advances, she deposited the title deeds of another part
of her late husband’s estate. She axpended the aums
drawn out on the maintenance of herself and children
and in mrrzms on the testator's farm. The bank now
claimed to hold the title deeds as a security for the sums
8o paid to the testator’s widow and executrix.

r. Kay and My. Waller for the bank. The cheques
we; alb;dz:vn L;m %e executorshi aocoun:'i.u c

r. , Mr. Haddan, Mr. Higgins and Mr.
for various interested in the testator’s :t#:tf’,
op the claim of the bank.

AwBs, V.C., said, there was no distinction between
the security for a banking[ account and that for money
borrowed from the bank. It made no difference whether
the money had been drawn out in one or in many sums,

rovided the bank had no notice of a breach of trust.
o claim must he allowed. -

JA?::’ 2V80 } GLAISTER v, GLAISTER.

Will— Construction—* Estates in County of C’'—Gas and
A testator made the following gift:—<I give, devise,
and bequeath to my son, R. F. Glaister, all my estates in
the county of Cumberland, whether in ion,
reversion, remainder, or expectancy, or over which I may
have any disposing power at the time of my decease,
unto and to the use of my said son, his heirs, executors,
:ixd u}ministmmrs, according to the respective tenures
ereof.’ ’ . :
The testator, at the date of the gift and at the time
of his death, was of certain shares in the
Wigton Gas Light and Coke Company, and in the
Maryport and Carlisle Railway Company. The object
of the former was the lighting of Wigton in Cumberland,
and the gasmeters and apparatus were wholly in that
county, and were v in the shareholders in pro-
portion to their shares. The railway was also entirel
within the same county. The testator had no leasehol
in Cumberland. The question was whether these shares
under the above gift.
1M§é,m Wiliiams and My. Hubert Lewss for the
aintiff,
P Myr. Druce and Mr. Shebbeare for the defendant.
Jaxurs, V.C. held that the gift applied exclusively to
real estate, and did not include the shares.

Jauws, V.C,| UTRERA AND MoRroN Rarzway CoxMpANY
Jan. 80. (LrMITED).

Company— Winding-up—Appointment of Official Ligui-

Adjourned summons for the %urpose of havinlg an
official liquidator appointed in the winding-up of the
above-mentioned company. The applicants, the British
and Foreign Railway Plant Company, had, as creditors,
obtained the winding-up order on November 25, 1868,
They now proposed a Mr. Ouhardson ,as the officia
liquidator.

Mr. Kay and Mr, A. G. Marten, in support of the
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summons, said the nomination of the official liquidator
was o;viith the persons having the carriage of the winding-
u er.
P[J n]mu, V.C., said he oould not assent to that propo-
sition.
My. Druce and Mr. Rawlinson, for creditors to a large

amount, in ition to the Lication, the 8
pointment of Mr. Dick, their nominee, Neither side

objected, in the event of the appointment of their nomi-

nees being refused, to the appaintment of a M. Chat-

ters.

Jaums, V.C,, said, with regard to the appointment of
an official liquidator, the Court was l:ounP to listen to
atl‘feuona having an interest in the matter. He should
deal in the same way with the :Epliemts and the re-
spondents, and refuse to int their respective nomi-
neemt instead appoint Mr. Chatteris, who was inde-
pendent of both parties.

Courts of Common Faby,

e
( Mq ﬁ.m“"q"' Ba‘l)'}MOBTON AND 8mm v, Woons NQovml';’ ﬂnm"o” }Pmurs v ExzeE.
) . , . .
Feb. 2 and 8. AND OTHERS, Tr —Act of Indemnity by Colonial Legi

Mortgagor and Mortgagee— Attornment by M n

Possession— Deed not executod by Mori‘;yayoo—-Term of

Years—Power of Distress— Estoppel.

B, in consideration of advances from his bankers, the

defendants, conveyed to them two pieces of land, the
deed reciting that one portion was already mortgaged in
fee upon trusts for the sale of the land, and application
of the purchase money. By the deed B. ‘attorned and
became tenant’ to the defendants, their heirs and assigns,
‘at and from the date of the deed, of such of the premises
thereby conveyed, ‘ as was and were in his occupation
for and during the term of ten years, at and under the
yearly remt of 800/, provided that notwithstanding
auything therein contained, and without any notice or
demand of ion, it should be lawful for the defen-
dants, their heirs, executors, administrators, or assigns,
to enter upon the premises and to eject B., and any
son or temant claiming under him, therefrom, and to
determine the term of ten years, notwithstanding any
lease or leases that might have been granted by B. No
rent was paid by B., nor was the deed executed by the
defendants, but B. continued his exclusive occupation of
the premises until the defendants distrained upon him
for arrears of rent. B., having become bankrupt, his
assigns brought an action againet the defendants to re-
cover damages for the seizure of the goods under the
distress, The Court of Queen's Bench gave judgment
for the defendants.

The plaintiffs appealed.

“ ﬂ.;odma Williams (Manisty with him) for the plain-

Kemplay (Mellish with bim) for the defendants.

Per Curiam (KeLLY, C.B,, B., Byizs, J.,
Kzatine, J., and CLEASBY, B.)—The judgment of the
Court below is right, and must be affirm ‘We think
that B., having remained in ion, and having at-
torned to the defendants at the rent of 800/, was estopped
from denying that theyhad no right to distrain upon bim.
‘We thmi also that B. was a tenant at will, utﬁgeﬁ'ect
:rfiltll.“ deed was not to create a term, but a tenancy at

Right of Action in Superior Courts of Westminster—

C'onﬂt'df;f Laws.

This was an action for assault and false imprisonment
committed by the defendant on the pluintiff, in the island
of Jamaica. There was a plea setting forth an Act of
Indemnity by the Legislature of Jamaica, and
assented.to by the Crown, after the acts complained of
had been done. This Act recited that a rebellion
had broken out in the island, that the governor, with
the advice of a council of war, had proclaimed martial
law throughout the county of Surrey, with the exce
tion only of the city and parish of Kingston, and that the .
military and naval forces, with others, had arrested the

of the rebellion, and that the military, naval, and
civil authorities necessarily employed might be resFon-
sible for acts done in good faith for the purpose of re-
storing public peace and quelling the rebellion, and
that 1t was expedient that all persons who in
faith had acted for the crushing of the rebel-
lious outbreak should be indemnified and kept
harmless for their acts of loyaity.’ The statute then
proceeded to enact, first, that all proesedi.nf, civil or
criminal, present or future, against such aut orities or
officers, civil, military, or naval, or other peraons, for
anything commanded or done since the publication of
martial law, that is, from October 18, 1865, and durin
its continuance, whether within any district in whi
martial law was proclaimed, or without, in furtherance
of martial law, in order to suppress the insurrection and
rebellion, and for the preservation of public peace
throughout the island, should be discharged and made
void ; and that every person by whom any such act,
matter, or thing should have been advised, ordered,
directed, or done for the pu aforesaid during the
existence of such martial law, should be indemnitied
both against the Crown and against all other persons.
By the second provision of the Act, His Excellency O.
J. Eyre, Esq. Captain-General and Governor-in-Chief
(the defendant), and all officers and other ns
who had acted under his authority, or had acted bona

udgment afirmed,

r/idc for the purposes and during the tlme aforcesid,



32 THE LAW JOURNAL NOTES OF CASES.

[Fee. 5, 1860.

whether such acts were done in any district in which
martial law was proclaimed, or was not proclaimed, were
thereby indemnified in respect of all acts, matters, and
things done in order to put an end to the said rebellion ;
and all such acts so done were thereby made and de-
clared to be lawful, and were confirmed. And it was
further enacted that, in order to prevent any doubt
which might arise whether any acts alleged to have
been done under the authority of the governor,
or to have been done bona in order to
suppress and put an end to the rebellion, were 8o done, it
should be lawful for the governor for the time being to
declare such acts to have been done under such authority
or bona fide for the purposes aforesaid, and such decla-
ration by any writing under the hand of the governor
for the time being should in all cases be conclusive
evidence that such acts were so done ively.

The plea, after stating that the Act had received the
royal assent and become part of the law of Jamaica, stated
that the alleged grievances were committed in Jamaica
after October 13, 1885, and during the continuance of the
rebellion, &c., and were included in the indemnity given
by the Act. To this plea there was a demurrer. There
was also & new assignment and a replication that the
grievances were committed beyond the territories within
which the Jamaica Legislature had jurisdiction; se-
condly, that at the time of the Act the defendant was
governor of the island, that his assent to the Act was
necessary, that it had been given, and that by virtue of
it the Act had become law. To this replication the
defamwdm(}l;m;m‘l "with him), for the plaintiff, argued

! . with him), for the plaintiff, e
that an Act ofa?:olonial legislature has no extr:rgurri-
torial operation, and could not in the present case affect
the cause of action in England, which vested as soon as
the grievances were committed. He also argued that
the governor of a colony could not join in passing an Act
of Indemnity for his own protection.

Mellish (. d with him), for the defendant, con-
tended that the effect of the Act of Indemnity was not
to affect the right of action in England, but to prevent
the grievances complained of from becoming a cause of
action anywhere.

The Couvrr (CockBurr, C.J., LusH, J., and Hayzs,
J.), after taking time to consider, now SJamury 29), de-
livered judgment. If the Legislature of Jamaica, instead
of legislating ex post facto, had, in anticipation of future
events, passed a statute authorising the acts complained
of, no right of action would arise here, as where by the
law of another country an act is lawful there, though
wrongful by our law, it cannot be made the ground of
an action in an English Court. The eame principle
which is applicable to an Act made lawful by prior
legislation 18 equally applicable to an Act originally
wrongful, but legalised by ex post facto law. There was
no ground whatever to support the replication.

Judgment for the defendant,

Q“’j::_ 2%““’]" } GRAY v. WEST.
Costs—Slander— of Sum not exceeding 10—
80 & 31 Vict. c. 142, 5. b.

This was an action of slander, which was commenced
in October 1867, and was tried at the sittings after
Trinity Term, 1868. The verdict was for the plaintiff
for 10i. The learned jugige (HARNEN, J.) refused to
certify that there was sufficient reason far bringing the

action in & superior Court, and & summons having been

tCa.ken out at Chambers, the matter was referred to the
ourt.

A rule nisn was ingly obtained, calling upon the
defendant to show cause why the plaintiff should not be
allowed his costs.

Cause was shown against the rulein Michaelmas Term
by’l“ll;:y rule rted by Anderson.

o was
suppe ve Cur. adv. vult.

Hayes, J. now delivered the judgment of the Court
(CockBurx, C.J., HANKEN, J., and Haves, J.) :—There
is reason to doubt whether section 5 of 80 & 81 Vict.
c. 142—which provides that if in any action commenced
in a superior Court in tort, the plaintiff recovers a sum
not exceeding 10, he shall not be entitled to any costs
of suit, unless the judge certify that there was sufficient
reason for bringing such action in such superior Court, or
the Court ora judge allow such costs—applies to cases in
which the County Court has no jurisdiction. The plaintiff
could not bring his actionin the County Court, and 1t is im-
possible to suppose that the Court should not have gower
to allow the costs, as the legislature has shown that it
intended that plaintifis who mighthave sued inthe Connty
Courts, but had, on reasonable grounds, elected to pro-
ceed in the superior Courts, should be allowed to obtain
an order for their costs. .

Rule absolute.

REGINA v. MASTER AND OTHERS,

Queen’s Bench.
JUSTICES OF GLOUCESTERSHIRE,

Magssirate’s Case.
¢ Jan. 29. )

Overseer of the Poor—Bankruptcy—Auditor—Money
certified to be Due— Non- Payment—Mode of Recovery
—Discharge— Committal—7 & 8 Vict. c. 101, s, 32,

Rulecallingupon the justices of Gloucestershire toshow
cause why they should not cause William James to be
committed to the common gaol or house of correction.

It appeared that the poor-law auditor had certified
that the sum of 82l 6s. 7d. was due from William
James, an overseer of the poor, and that William
James had not paid that sum within seven days to the
treasurer of the guardians, as required by section 82 of
7 & 8 Vict. ¢. 101. Proceedings were taken by the
auditor under section 99 of 4 & 6 Wm. IV. ¢. 76, to re-
cover the money; upon the hearing of the complaint
James set up as a defence that he had become bankrupt,
and had received his discharge. The justices declined
1o issue a distress warrant, but subsequently this Court
mede a rule absolute, no canse being shown, directing
them to do so. A return was made to the warrant, that
James had no goods or chattels which could be dis-
trained ; and an application was then made to the justices
to commit him to prison under the said section 99.
They, however, refused to do so without the direction ot
this Court, thinking that the bankruptcy was an answer.
The present rule was then obtained.

G'rantham showed cause.

Jelf supported the rule,

Per curiam (CockBURK, C.J., NELLOR, J., and Havzs,
J.)—The rule must be discharged. The committal is
given by section 99 of 4 & 5 Wm. IV, c. 76 as a punish-
ment, not as a means of recovering a debt due. There
is nothing whatever to show that by retaining this money
in his hands beyond the seven days William James has
committed an ¢ offence ; ’ and er, the jurisdiction of
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the justices can only attach where there is a debt due.
In the present case the bankruptcy has extinguished the

debt.
Q"e;."eiﬁf"d"} ReeINA v. OLDHAM,

Quo Warranto—Town Councillor—Dissenting Minister—
Drsqualification—b5 & 6 Wm. IV. c. 76, 5. 28.

Rule calling upon the defendant to show cause why
an information in the natare of a gwo warranto should
not be_ filed nfuinst him, to show by what right he
claimed to hold the office of a town councillor of the
borough of Wallingford.

It appeared from the affidavits that the defendant
had resided at Wallingford, and that he had been invited
to su&ply the pulpit at a chapel of Psdobaptists at
Pangbourne, a town about seven miles from Walling-
ford; he did so_supply the pulpit, going over to Pang-
bourne on Sunday to p: at the chapel. At the
time he was so supplying the pulpit, the election of
town councillors for Wallingford took place. After the
election was over, the congregation were about to elect
him s their minister, but having examined the trust
deed of the chapel, they discovered that the appoint-
ment could only be held by a Pedobaptist, which the
defendant was not. He was, therefore, never appointed
as the permanent minister. The rule was granted, on
the ground that the defendant was disqualified under
section 28 of 5 & 6 Wm. IV. c. 76, which provides that
‘0o person being in holy orders, or being the regular
winister of any Dissenting congregation, shl;fl be qualified
to be elected, or to be a councillor,” &ec.

Thesiger showed cause against the rule.

Francis supported it.

Per curiam (BLACKBURKN, J., MELLOR, J., and HAxEs,
J.)—We do not think that the defendant can be said
to be the ¢regular minister’ of this congregation. He
seems to have been acting as the minister temporarily,
but was not regularly inted so as to be at all in an
analogous position to a beneficed clergyman.

Rule discharged without costs.

Common Pleas. | Scorr v. CousIns.
Jan. 26. SaME ». InaeLls.

Broker—I’maItgfifor acting as Broker in London without
Admittance—Acting as Broker— Clerk—57 Geo. 111
c. 60, s 2. :

These were actions by the Chamberlain for the City
of London to recover the penalties imposed by 57 Geo.
IIL c. 60, 8.2, on any person who ‘shall take upon
him to act as a broker,” within the said city, if he
not been admitted pursuant to 8 Ann, c. 16, &, 14,

It appeared that the defendant Cousins was the book-
keeper, and the defendant Inglis the secretary of a com-
pany incorporated under the Joint Stock Companies
Act, 1862, and called ‘ The Open Stock Exchange Com-
pany (Limited),’ which ordinarily carried on their busi-
ness through a manager; but that, in his absence, it was
the duty of Cousins to act for him. The transactions in
respect of which the penalties were sought to be recovered
arose out of the purchase and sale of some Great Eastern
stock for a Mr, Ainstie. On the occasion of the purchase
the bought note, which was headed with the name of the
Company, was signed by Cousins ¢ for the manager,’ and

on the occasion of the sale the mote was signed by
Inglis as ‘secretary.” On the former occasion, the only
intermediate person who acted between Mr. Ainstie and
the stock-jobber was the defendant Cousins; and on the
latter occasion, the only intermediate person was the
defendant Inglis. At the trial, before BoviLr, C.J., the
case did not go to the jury, but a verdict was entered for
the plaintiff in each action for 100Z, with leave to the
defendants to move to set it aside, the Court being at
liberty to draw inferences of fact. A rule nisi was
obtained in each action to enter a verdict for the de-
fendant, on the ground that the defendant did not take
upon himself to act as broker within the statute, and
further, that he acted merely as a servant or clerk, and
was therefore not liable to the penalty.

Archibald showed cause.

Montagu Chambers and Mansel Jones in support of
the rule.

The Courr were of opinion that as there was no
evidence that the manager or anyone connected with
the company was a duly admitted broker, the defendant
in each action had acted as a broker within the mean-
ing of the statute without deriving authority to do eo
from anyone authorised to give it, and consequently was

liable to the penalty. Rules discharged.
es dischar,

Exchequer.
Jan. 23.

Bankruptcy Act, 1861, Scheduls D.— Escrow—Assign-
ment of Debtor’s Property.

This was an interpleader issue directed to the
property in certain goods which had been seized by the
sheriff under a writ of £. fa.

The plaintiff claimed the goods as assignee and trustee
under a deed made by one g1(‘)’l'iox' in the form given in
Schedule D. to the kruptcy Act, 1861. The de-
fendant claimed the goods as an execution creditor of
Prior. The action was tried before MarTIN, B., who
directed a verdiet for the plaintiff, giving the defendant
leave to move to set it aside. The defendant having
obtained a rule,

Tindal Atkinson, Serj., and Eyre Lloyd contended,
for the plaintiff, that the deed was a good deed at
common law, on the authority of Symons v. George,
34 Law J. Rep. (Ex. Ch.) Ex. 187 ; and, secondly, that
t:e deed was good under section 192 of the Bankruptey

ct.

Garth and C. H. Anderson, for the defendant, argued
that the deed was only intended to operate under
section 102 of the Bankruptcy Act, and not otherwise,
because it expressly atated that it was intended to be
registered under section 192 so soon as the statutory
mﬂ'ority of the creditors had in writing assented to it;
and that, as certain of the assents relied upon and neces-
sary to constitute the required majority were nof un-
qualified assents, the deed was not only invalid under
the Bankruptcy Act, but was nothing more than an
©8CTOW.

Kerry, C.B., and CLEASBY, B., held that the deed was
good at common law to pass the property to the plaintiff,
and that the facts proved did not amount to evidence
that it was delivered as an escrow.

Rule discharged.

} JoHNS0N v. OSSENTOR,
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Jﬁ’ c’:_fg"’g‘e }Gmm v, COHEN AND BENJAMIN.
. 26, 98,

Arrest on Ca. Sa.—Privilege. from Arvest,

The defendant Benjamin, having been charged before
a police magistrate with an offence under Russell Gur-
ney’s Act (embezzling partnership moneys), wae remanded
on his own recognisances. On leaving the Court he was
arrested on & ca. sa. in this action, in which judgment

from custody, on the
stances he was privile

und that under the circum-
from arrest.

Batyhh'c, showing cause in the first instance, contended
that the privilege in question did not apply to persons
charged with criminal offences,

Cur. adv. vult.

Keiry, C.B, CHaxxeu, B., Preorr, B, and
CrLEAsBY, B., held that under the circumstances the

had been obtained against himself and his partner. defendant was privileged from the arrest.
Besley now moved for a rule to discharge Benjamin Rele absolute. .
* +
@ourt of @riminal Jppeal.
Coram BoviLy, C.J., Bxies, J,, CHARNELL, B., Praort, B., Luss, J.
—_——,————

Court for . victed of felony, the least sentence of penal servitude
Crown Cases Reserved. } RRGINA v. SudMERS, that can be awarded in such case shall be a period of

Jan. 29, Beven years.

Indictment— Misdemeanovur— Count for previous Convie-
tion of Felony—27 & 28 Vict. c. 47, 8. 2.

Orse reserved by the learned Deputy Assistant Judge
at the Middlesex Sessions.

The prisoner was convicted of the misdemeanour of
having inflicted grievous bodily harm on a policeman.
After the jury found the prisoner guilty, some policemen
and prison officers were called, and being sworn, said
that the prisoner had been previously convicted of
felony, but no record of such conviction, nor any cer-
tificate thereof, was produced. The indictment did
not charge a previous conviction. The learned Deputy
Assistant J uﬂfe considered that under these circumn-
stances he could only treat the conviction as a conviction
for the misdemeanour, without any previous couviction
for felony, and sentenced the prisoner to five years' penal
servitude.

The questions reserved were: whether that sentence
under the circumstances was or was not correct; and,
secondly, whether the statute 27 & 28 Vict. c. 47, 8. 2,
authorises the Court to pass a sentence of seven years'
penal servitude, whether a previous conviction of felony is
alleged in the indictment or not.

That statute enacts that when any person shall on in-
dictment be convicted of any crime or offence punishable
with penal servitude, after having been previously con-

No counsel appeared.
The Courrt held the sentence right, and confirmed the
conviction.

Conviction affirmed.
Court for
Crown Cases Rmrved.} REeINA v. HILBERT.
Jan. 29,

Abductson— Casual Meetin
Possession of Parent—24

Case reserved by Lusa, J.

The prisoner casually met in the street a girl under
the age of sixteen years, and after a little persuasion
induced her to go with him by rail to M. Upon arriving
there he took her to a public house and seduced her.
He then accompanied her back to where he had met
her, and parted with her in the same street. The girl
lived at home with her parents, but the prisoner had
made no inquiries, and did not know who the girl was,
or even whether her parents were living.

No couunsel n}:semd to argue the case.

The Courrt held (P1eort, B. Azsitante) that the con-
viction of the prisoner for having taken the girl out of
the possession of and against ae will of her father,
contrary to 24 & 26 Vict. c. 100, s. 55, was bad.

Comviction quashed.

a Girl in the Strest—
26 Viet. c. 100, ¢. B5.

)
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Probute and Patrimoniul Canses,

U G—

Probate.| In the goods oGD. F. DE ANGUELO Y
Jan. 6. }

RRUELA.

Foreiyn Will—Executor Abroad—Mistake in Oath as to
Value o — Property Re-sworn by Agent—b55
Geo. I11. c. 184, ss. 38, 41—Practice.

The testator, Don D. F. de Anguelo y Urruela, died do-
miciled in Guatemala on or about June 13, 1888, leaving
a will and codicil, in which he appointed an executor.
The deceased was d, at the time of his death,
of considerable personal estate in this country. The
executor forwarded attested copies of the instruments
for probate, and swore the value of the property as
under 32,000/, It turned out that this was a mistake,
the real value of the property being 40,0007

C. A. Middleton moved the Court to allow probate to
go on, the value of the pruperty being re-sworn by the
agent of the executor in this country, and referred to
sections 38 and 41 of the 556 Geo. ILL c. 184,

Sir J. P. WiLDE said that the mistake was easily
explained by the fact that the affidavit was made at the
other side of the globe. The Court was not, however,
restricted to the affidavit of the executor, but, under
section 38 of the 656 Geo. III. c. 184, might re-
ceive an affidavit from ‘some other competent person
or persons’ as to the value of the property. The grant
might therefore go, the value of the property being re-
sworn as proposed.

——

ﬁ:?gé:] In the Goods of Joux Hurizy.

Testamentary Suit—Suit Compromised and Will Pro-
nounced for— Next-of-kin tn Australia not cited— Es-
tate in course of Administration in CRancery— Citation
to Executors to bring n Pyobate—Affidavit to Lead—
Practice.

John Hutley, the deceased, died in August, 1866,
leaving a will, in which he appointed Frances Maria
Hutley, Percival Turner, and Michael Grimston his exe-
cutors, to whom probate in common form was granted
in September 1868. The probate was called in in Janu-

867 by Stephen Hutley, the natural and lawful

brother and heir-at-law of the deceased. The executors
propounded the will in a declaration, the suit proceeded,
& compromise was agreed to by the parties at the trial,
which took place on July 25, 1887, and the Court pro-
nounced for the validity of the will. The compromise
was confirmed by the Court of Chancery, in which the
estate was being administered. The personal property
was sworn under 90,000/,, and large sums were already
paid out by the Court of Chancery in the course of
administration.

John Grimston and Henry Grimston were the lawful
n:fhews of the deceased, and, with Stephen Hutley, the
only next-of-kin and the only persons entitled in i-
bution, in the event of the deceased having died intes-

tate. John Grimston died in August 1868. Henry
Grimston was in Australia at the time of the death of
his uncle. He was not cited by the executors, and knew
nothing of the suit in the Court of Probate, or the pro-
ceedings in Chancery (in which he was mentioned and
described as then residing in Hobart Town, in the colony
of Australia), until Octoger or November 1868, when he
received & communication from Mr. Nunn, a friend in
England. He at once forwarded a power of attorney,
authorising Nunn to take such steps as were n

for the protection of his interests. Before the adminis-
tration in the Oourt of Chancery could be stayed, it was
requisite that proceedings should be instituted in this
Court to call in the probate of the will, and to have it
declared null and void.

Dy. Spinks (with him E. C. Clarkson) moved the
Court to allow the citation to the executors to bring in
the probate to issue on the affidavit of Mr. Nunn, as
agent for Henry Grimston. Mr. Nunn was in a position
to make the necessary averments, and before an affidavit
could be received from Australia the property might be
all paid away.

ir J. P. WILDE said that the affidavit of Mr. Nunn
would, under the circumstances, suffice to lead the cita-

tion.
Motion allowed.

Irvorce and
Matrimonial Causes. + MoRPHEBLT v. MORPHERLT.
Jan. 20.

Restitution of Conjugal Rights—Cruelty charged by Wife
-—Wt’{fuféommwubaﬁon of Disease— Onus Probava'
—Absence of actual Proof—Medical Testimony—New
Trial— Costs.

The husband petitioned for restitution of conjugal
ights. The wife answered charging cruelty, viz.,utgl:e
wilful communication of an infSctious disease. The
petitioner denied the charge.

The facts were these :—The parties, who were both
young, were married on June 9, 1866 ; the cohabitation
ceased in the following September. In January 1867,
the husband filed his petition for restitution, and in
February 1867, the wife was found to be affected with
secondary syphilis. She therefore filed her answer,
charging cruelty, and the husband almost immediately
afterwards submitted himself to examination by medical
men. On the trial, which took place in the sittings after
Trinity Term, before the Junee-ORDINARY, by & special
jury, the petitioner swore that he never had heen
diseased ; the respondent that she had not been unchaste
before marriage, or unfaithful after it. No trace of
disease was found on the petitioner by the medical men
who examined him ; no definite conclusion was capable
of being drawn from the evidence as to the form in
which the person who infected the respondent must
himself have been suffering at the time; and there was
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further, a conflict of testimony as to the period and form Divorce and
in which hereditary syphilis manifested itself. Matrimonial Cm.} MATHEW v. MATHEW.
The verdict was for the respondent. The rule niss Jan. 20. .

for a new trial, obtained by the petitioner, was argued
in Michaelmas Term before the full Court (the JupaEe-
ORpINARY, WILLES, J., and CLEASBY, B.)

G. Parry S&rjewd), Dr. Tristram, and Lush, for the
petitioner, an

J. D. Coleridge, Dr. Spinks, and A. 8. Hill, for the

ondent, and
udgment was reserved.

The Court now held (WILLEs, J., dissenting) that it
devolved upon the respondent to establish affirmatively
that the petitioner knew he had disease, and that inter-
course with his wife would be distinctly dangerous ; that
in the absence of actual proof of the existence of disease
in the petitioner, it was incumbent upon the respondent,
in the medical evidence adduced in support of her
charge, to lay the foundation for a scientific conclusion
which should take the place of such proof, from which
the jury could argue with reason, first to the ch of
Jmowledge, and through that to the charge of wilful-
ness; and that there ieing a defect of proof in these
rsagects, the evidence was insufficient to support the
finding of the jury.

Rule absolute for a new trial; respondent’s costs of
previous trial to be first paid by petitioner.

 Desertion—Decres Nisi—Protection Ordar— Pract
The wife petitioned for a dissolution of the marriage
on the ground of adultery and desertion. Both
were proved. In the course of the hearing it was stated
that the respondent, who did not appear, was living at

Boulogne.

Dr. Spinks (Priichard with him), for the &eﬁﬁoner,
asked the Court to grant also a protection order to the
petitioner. The order would date from the date of
the desertion; the decree miss from the day it was

ronounced.

The JupeE-OrpINARY: The difficulty that oceurs to
me is as to the mode in which the application should be
made. If the whereabouts of the husband be known,
the Court requires that he should be served with notice.
No doubt be has been charged with desertion, and has
not chosen to answer it, but then he did not Jmow that
an application of this kind would be also made. You
had better make the application in the usual form, and
serve it upon the husband. In the meantime, Iln:inpn,
I had better suspend the decree. .

The petitioner, on consideration, did net deem the
order n , end the Court granted (Jan. 21) a
decree nisy with costs. -

Bigh Court of Bdmiralty,

———

Admiralty Court. beford the Privy Council, has been cited, in which their
Jan, 27, }Tn MARGARET AND JANE. LorpsH1ps said that ¢ there is no reason in this case fo

Salvage—No Jurisdiction— Arrest— Costs and Damages. | §1Ving dam Undoubtedly, if the arrest of the ship

This was a cause of salvage instituted on December 8,
1868, by the owner, master, and crew of the vessel Ezra
against the vessel Ma tand Jane, with her cargo and
freight, in the sum of 2,600 The salvage service was
rendered on November 24, and on December 3 the Re-
ceiver of Wreck reported the value of the cargo and ship
to be 746/, On December 18 the salvors apg%ied for an
appraisement of the vessel, and on January 14 this year
tEey formally declared that they proceeded no further in
the suit.

Butt, for the owners of the M:\Earet and Jane, applied
to the Court to condemn the salvors in the costs and
damages, on the gound that at the time when they in-
stituted the suit they were aware that this Court had no
jurisdiction, the value of the property salved being
under 1,0004

E. C. Clarkson contra.

Sir R. J. PrI1LLIMORE.—It i8 admitted that the salvors
must be condemned in costs, the only question being as
to the damages. It has not been usual for this Court to
make such a decree. The case of the Evangelismos,

18 an act of mala fides, or of that of crassa

from which the law implies malice, the Court of Admi-
ralty would be justifled in giving damages, as in an action
brought at common law damages might be obtained. In
the Admiralty Court, however, the pruceeding is very
convenient, becayse in the action in which the main
%:nestion is disposed of damages may be awarded.’ In
this case there is certainly no mala fides, and the salvage
of the derelict vessel, for such it was, appears to have
been one of considerable merit, and it has happened that
the officer of the Court has appraised vessels at a higher
value than the Receiver of Wreck. I think it would be
harsh, therefore, to say that when the commission for
the agpniaement in this case was taken out on Decem-
ber 18 that the salvors were guilty of crassa negligentia,
but I think they must have been aware within a short
period of the time of taking out that appraisement that
the value fixed by the Receiver of W was substan-
tially correct; and I shall condemn them in costa alto-
gether and in damgges from December 22 to the time
when the vessel might have been released—viz. Jan. 14,

Decree accordingly.
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Courts of Equity.

————

Lorp HATHERLEY,
Jan. 26, 28.

Trustee—Mortgagee—Their Characters united in same

Person—Foreclogure—Sale—15 & 16 Pict. c. 88, 5. 48,

Mrs. Tennant, the mother of the plaintiff, Mr. Charles
Tennant, was devisee of certain estates under the will of
her husband George Tenrant. In July 1832, after his
death, she bought another estate. In 1835, she con-
veyed both properties to her sons as trustees, of whom
the plaintift Charles Tennant was one. The eldest sur-
viving trustee was to have the sole management of the
property, and to be entitled at his discretion to actin the
management with as full powers as the settlor could herself
have acted. Under this settlement Mrs. Tennant took a
life estate, and the plaintiff became entitled, subject to
her life estate, to a life estate in two sevenths, At the
date of the settlement the estates comprised in George
Termant’s will were mortgaged for 50,000/ to Messrs.
Child, and the settlement provided that any one of Mrs.
Tennant's children whe should hold any written acknow-
ledgment by her of advances made to her should be en-
titled, subject to the mortgage to Messrs. Child, to ‘a
charge by way of mortgage,’ to take effect over the
estates next after the mortgage to Messrs. Child. The
debt to Mesars. Child was subsequently reduced to
42,500l. by payments, and a neighbouri ropert,
called the Compton estate was bought for 12, by the
plaintiff, and treated by him and his then surviving
co-trustee and Mrs, Tennant as subject to ihe trusts

YOL. IV.

LC. } TENNANT v, TRENCHARD. .

The 7,722l Os. 5d. used to reduce the mo debt
and interest, and the 12,000/ were advan y the
plaintifi; and Mrs. Tennant, who died in 1850, had in
that year given a written acknowledgment that a balance
of ,8:50(5.’l 11s. was due from her estate to him. In
1845 the estate ;{,urchased by Mrs. Tennant in 1832 had
been mortgaged by her for 8,0004; and in January 1867
Davidson, the transferee of the mortgage, was redeemed
by the plaintiff, who had now hecome the survivin,

trustee of the settlement of 1836. In February lSﬁg
he instituted the present suit, against those interested
jointly with himself under the settlement of 1835, for
foreclosure of all the estates, both those devised and
those purchased. Severdl of the defendants resisted,
and desired the Court, in the exercise of its discretion,
to direct a sale instead of a foreclosure. They argued
that the plaintiff had, by the deed, only a charge, not a
mor?uge; and also that, as a trustee, he was not en-
titled to a decree for foreclosure. GIFFARD, V.C., was
of opinion that the plaintiff’s position as trustee could
not e&rive him of his rights as mortgagee to foreclose
those shares of the estate of which he was not himself
tenant for life. His Hoxoug, however, was willing to
exercise his discretionary power of ordering a sale in-
stead of maki:s a foreclosure decree, if 1t could be
shown that a sale was likely to produce a surplus after

y | satiefying the charges, and if the defendants would pa

a sum of money into Court to indemnify the plainti

against the expense of an abortive attempt to sell; but

he declared that the order for sale must be without
b
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prejudice to the plaintiff’s right to foreclose all the
property except the Compton estate, as to which he
should direct inquiries. Certain of the defendants
appealed.

Sir R. Palmer, Mr. Freeling, and Myr. Speed appeared
for the zppel]ants; and

My, E. K. Karslake and Mr. V. W. Karslake for the
plaintiff. ’

‘Without calling for a reply,

The Lorp CHANCELLOR reluctantly came to a con-
trary conclusion to Sir George Giffard on the construc-
tion of the deed of settlement. e was of opinion that
it was adverse to the objects manifestly contemplated by
Mrs. Tennant in executing such a gettlement to hold
that by the expression ‘a chuge by way of mortgage’
she intended to confer on any of the trustees the power
of obtaining a mortgagee's right to forclose. She could
not have intended a result that would frustrate the
object of the settlement (which was to provide for the
maintenance of the whole family out of the estate) and
annihilate the trusts, All that could be supposed to
have been meant by Mrs. Tennant was to give such of
the trustees as should advance money for the benefit of
the estate, not a mortgagee’s right, but a charge simpli-
citer; and a charge simpliciter would entitle only to
repayment by means of a sale. The vast powers which
the managing trustee for the time being bad under the
deed contained no power of mortgaging. But His
LorpsHIp preferred not to rest his decision on this view
of the construction of the deed. There was no proof
that the plaintift had not done his duty as trustee by the
estate ; but, having been possessed of such extraordin

owers as managing trustee, he could not successfully
insist before this Court on the exercise of a right by
which hisinterest might be put in ? ition to his duty.
For the Court to permit this woul particularly un-
just in this case, on account of the grant to the plaintiff
as sole maneging trustee of powers which made the rest
of the cestuis qus trustent altogether defenceless as against
him. The decree must be varied by inserting directions
for a sale at chambers. The costs of the appeal would
be costs in the cause, )

Lorp HaTHERLEY,
Jan. 29.

Account in Equity— Agent.

This was a suit by the patentees of an invention for
improved looms, against Messrs, Bright & Co., who were
carpetweavers, and Mr. Hall, who was a manufacturer
of looms. The bill asked for an aceount of profits de-
rived by Messrs, Bright from their use of the patent,
the validity of which, however, was not admitted by
the defendants nor proved by the plaintiffs. It also
prayed aganst Hall for an account of all royalties re-
ceived by him on the sale of looms. The exact terms
on which he recejved these royalties were disputed : but,
according to the judgment of the Court, he was to pay
to the plaintifis a royalty of 20/. for each loom he manu-
factured and sold, being himself restricted as to the
price at which he should sell the loom. .

The defendant Hall denied that anything was owing
in respect of these royalties, As to the looms made by
Hall and used by Bright & Co., the patentees made
their own arrangements as to roynity with Bright & Co.
‘What the agreement between the plaintiffs and Bright
& Co. was was disputed.

L.C.} Moxox ». BRieH?.

Ary | future breaches.

V.C. GIFFARD had dismissed the bill with costs, but
without prejudice to an action at law or a suit in equity,
founded strictly upon the plaintiffe’ right as patentees,

My.J. H. Palmer and My, Hastings, for the plaintiffs,
who appealed.

Mr. 5:14& and Mr. Hemming, for Measrs. Bright &
Co., were not called upon.

My, Kay and Mr. Hadley, for Mr. Hall, contended
that there was no case for an account in equity.

The Lorp CHANCELLOR said that as to Messrs. Bright-
& Co., the case was asclear as possible that the plaintiff's
rights, if any, were at law. As to Mr. Hall, there was
some perplexity, the exact terms on which he was en-
titled to use the plaintiff’s invention being somewhat
uncertain, no formal agreement having been made, but it
depend'mgl to a great extent upon conversations. He
thought, however, that as Mr. did not make con~
tracts on behalf of the plaintiffe with purchasers of
looms, but only rendered himself liable to pay a sum of
money as royalty upon each loom that he sold, there was
no case for an account in equity against him. The
appeal was therefore dismissed with custs.

————

Srung.r,g..c. }Dn NicoLs v. ABELs,

Landlord and Tenant— Covenant— Injunction.

This was a suit by a landlord against his tenant to re-
strain a breach of covenant; the bill prayed for an in-
Jjunction equivalent to a mandatory injunction, to restore
the premises comprised in the lease, and also restraini
v The covenant was not to alter the ele-
vation of the shop demised by the lease, or the external
decorations, or the iron railings in front thereof, and not
to make any addition thereto.

The defendant had altered the shop by taking away
part of the shop window and substituting 1in its place a
doorway, thus forming a new entrance from the street.

My. E. K, Karslake and Mr. Hudley for the plaintiff.

Mr. Green and Mr. Vilkiers for the defendant.

His HoNour thought that what had been done was a
clear breach of the covenant, and he granted an injunc-
tion in accordance with the prayer of the bill,

Re Tae Coumon Law PROCEDURE AT,
1854, 8. 17, AND Re THE ARBITRA-
TION BETWEEN THE REkv. (GROoRGR
DrurY AND THE REv. JosEPH LEY-
CESTER LYNR.

Statute 3 & 4 Wm. IV. c. 42, s. 30—The Common Law
Procedure Act, 1854, 5. 17— Submission, not wnder Seal
—Revocation of by Deed—Motion to make the Sub-
mission a Rule of Court, refused with Costs.

MTli)ese ma:ltle? came on upon & motion on behalf of
r. Drury, that an agreement, in writing, but not under
seal, dated March E'Tflees, and made’ between Mo,
Drury of the one part, and Mr. Lyne of the other—
whereby it was d that certain questions and dis-
putes then pendlfgg between those gentlemen, with
reference to the Elm Hill Monastery at Norwich, and
the charges and incumbrances therein, and other matters,
should be referred to the arbitration and decision of the
Rev. Pascoe Grenfell Hill and the Rev. Edward Stuart,
or their umpire—might be made an order of this Court
under the Common Law Procedure Act, 1854, s. 17.
That submission having been entered into, the arhitra-

Stuart, V.C.
Feb. 9.
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tors, in June 1868, proceeded to the making of their
award; and the matter went on in due course till
November last, when Mr. Lyne refused to take any
further steps in it. On January 4, 1862, he executed a
deed, under his hand and seal, revoking the submission
8o far as he was concerned.

Mr. Greene and Mr. Francis Webb appeared in suppfrt
of the motion, and contended that the case was within
the spirit if not the letter of the 3 & 4 Wm, IV, c. 42,
8. 39, By that section it was enacted that ¢the power
and authority of any arbitrator or umpire appointed .

. . by or in pursuance of any submission to reference
cortaining an agreement that such submission shall be made
a-rule of any Court of Record, shall not be revocable by
any parly to such reference, without the leave of the Court,

« + « . which shall be mentioned tn such submission,
or by leave of a jud%:; and the arbitrator or umpire
shall and may and is hereby required to proceed with
the reference, notwithstanding any such revocation, and
to make such award, although the person making such
revocation shall not afterwards attend the referenmce.
The submission in this case did not, in fact, contain such
an agreement as was mentioned in that section; but by

the Common Law Procedure Act, 1834, s. 17, it was
enacted that ¢ every ngreement or submission to arbitra-
tion by consent, whether by deed or instrument in writing
not under seal, maybe made a rule of any one of the supe-
rior Courts of law or equity at Westminster, on the appli-
cation of any party thereto, unless such agreement or sub-
mission contain words ptgortmg that the parties intend
that it should not be made a rule of Court, &e. The
submission contained no words purporting that it was
not to be made & rule of Coart, and therefore Mr. Drury

.| was now entitled to the order for which he moved.

Myr. Dickinson and Mr. Herbert Smith, for Mr, Lyne,
were not called upon.

StoarT, V.C. Was of opinion that the case was not
within the 3 & 4 Wm. IV, c. 42, s. 39. Such a sub-
mission as the present one was clearly revokable, under
the old law, by either party; and, as a matter of fact,
it had been revoked by deed. The Common Law Pro-
cedure Act, 1864, 8. 17, contained nothing to authorise _
this Court to make an ment to refer matters to
arbitration, not under seal, and which had been after-
wards duly revoked by deed, & rule or order of this
Court. The motion was therefore refused, with costs.

@onrts. of Common Fafo,

———

GREAT EasTERN RAILWAY
CoMpANY.

of—=Special Contract—The
V. and 1 Vm. IV. c. 68,

Ercheyuer Chamber.}BAannun AND OTHERS v. THE

Common Carriers— Liabilit,
Carriers Act—11 Geo.
e 1,7,

The_defendunts carried on the business of carriers
from Rotterdam to London vid Harwich, the sea por-
tion of the journey being performed by steamships, and
the land portion {ry ratlwny. A case of pictures was
delivered to the agents of the defendants at Rotterdam,
and the agents signed a bill of lading, by which it was
stated that the goods were to be delivered in good order
and condition ‘ at the port of London vid Harwich (the
act of Godi the Q(ileen’s 1em-;mies, pirates, restraint of
Princes, rulers, an ople, vermin, jettison, barra
and collision, fire on bg:.ts, {n hulk or iraft, or on shotr?,
and all nccidents, loss, and damage whatsoever from ma-
chinery, boilers and steam, and steam navigation, or from
perils of the seas and rivers, or from any act, neglect, or
defaunlt whatsoever of the pilot, master, or mariners in
navigating the ship, as also railway accidents, being ex-
cepted). The case of pictures was lost in course of tran-
sit from Harwich to London, and, an action having been
brought against the defendants by the plaintiffs, they
pleaded in substance that they were common carriers;
that, at the time of the delivery of the goods to them,
the nature and value of them were not declared to them,
and, therefore, that they were proteeted by that Act.
The Court of Queen’s Bench made a rule absolute to

enter a verdict for the defendants on the ground that the
plea was proved. The plaintiffs appealed against this
Judgment,

Murph
contende

(Edwyn Jones with him), for the plaintiffs,
that, as the defendants had entered into a
special contract, they were Erevented by section 6 from
crniming the protection of the Carriers Act, and that the
plea was disproved by the bill of lading.

C. Wood contra.

Per Curiam (KzLLY, C.B., OBANNELL, B., BriEs, J.
Kearine, J., Pieorr, B.,, MoxTAGUE SmITH, J., an
CLEssBY, B.)—The judgment of the Court belowmust be
affirmed. The defendants are entitled to the protection
afforded by the Act, although they have made a special
contract with a view to further protecting themselves

from liability.
Judgment affirmed.
* Note.—There was a demurrer to the plea, upon which
the Court below had given judgment for the defendants,

-

‘and error having been brought, that judgment was also
afirmed, e B

Ezchequer Chamber.] TEE MEeTROPOLITAN BoARD oOF
(Appeaéfrom C.P)t Works v. THE MRTROPOLITAN
eb, 4. Rariway CoMpraxy. :

Compensation—Easement-—Sewer—Statutory Powers to
Construct Sewer—Right to Lateral Support of Adjoin-
tng Land,

Appeal from the decision of the Court of Common



40:. i

THE LAW JOURNAL NOTES OF CASES.

[Fes. 12, 1869.

Pleas, on a special case reported 87 Law J. Rep. C.P.
281. Thea was argued by

Siy John Kayslake (Raymond with hiim) for the ‘appel-
lants, and by

‘Che Solicitor-General (Horace Lloyd with him) for
the respondents.

The respondents made an excavation in their own land
for the purposes of their railway, which they were autho-
rised to construct. The excavation was about sixteen feet
below the bottom of a sewer of the appellants on adjoin-
ing land, and-although suach excavation was properly and
carafully made, 80 as'to have sufficiently su ed such
adjoining land in. its natural position, it did not with
the ,additional weight upon it of such sewer, and the
consequence was that the sewer fell in and was damaged.
The sewer had been constructed less than twenty years

reviously by the Commissioners of Sewers, under the
1 & 12 Vict. ¢, 112. | The question was whether the
respongients were liable to make compensation tor the
injury. the sewer had sustained.
he Cowrr (KELLY, C.B., CHANNELL, B, MELLOR, J,
Preort, B, and HaXNxEN, J., CLEASBY, B. dubifante)
affirmed the decision of the majority of the Court below
oy the ground that the right to the support of the adja-
cent land for the sewer had not been acquired by neces-
sary hmplication, and that therefore, as there was not
such right of support, the appellants were not entitled to
claim compensation for the Injury to the sewer.
o ) - Decision g

Feb.‘ 5. - }an 0. JAMN.

Bankruptcy—Proveable Debt— Annuity—12 & 18 Vict,
c. 106, . 176. *

The question in this case was whether an aonuity was
proveable under 12 & 13 Viet. c. 106, 8. 175, The
aunuity was to cease if the annuitant refused, neglected,
failed, or became incapable of performing certain con-
ditions, which were, amongst others, that he should do
his best to promote the grantors’ business, give such
persopal atiendance to it as should be reasonably re-

uired, and not set up business for himself; and the

eed contained a provision for submitting disputes to
arbitration. e e e

Lord for the plaintiff.

Lanyor. for the defendant.

The Covurr held that the annuity was not proveable.

Common Pleas.
Feb. b.

Sunday Trading—Sale of Beer, §¢.—11 & 12 Vict. c. 49.

The appellant had been convicted under 11 & 12 Viet.
c. 49, for keeping open his house for the sale of liquors
on a Sunday during prohibited hours. And the question
was whether & certain person A., to whom liquor was
sold, was & bona fide traveller, The appellant kept a
public house, at which there was a spring of medicinal
waters; persons were in the habit of walking there to
take the water, and then bave refreshment. And A. had

} PEPLOE v. RICHARDSON.

walked about 2} miles to the house (though whether he
had taken the waters did not appear), and had been sup-
plied with beer.

Lanyon for the appellant.

No one :ggmd or the dent.

The C held that on the facts found by the
justices, they muset take it that A. did not go to the

ouse simply to drink beer, but that the refreshment was

subsidiary to another legitimate object, and that this
being so the decided cases gave them no option but to

quash the conviction.
' Conviction quashed. =
‘WesteeN Ramwway Cox-

} PANY.

Negligence—Raslway Company— Want of Proper Means
of Alighting from Train. f

This was an appeal from the decision of the Court of
Exchequer, making absolute a rule to enter a nonsuit,
on the ground that there was no evidence for the jury.
The facts of the case were briefly as follows:—The -
,slaintiﬂ'n were passengers in an excursion train of the
*defendants. On arriving at Rhyl station, which was
their destination, the train being longer than the plat-
form, some i in one of which the plaintiffs
were, stopped at a }:i:xt beyond the platform. The
carriage in which plaintiffs were was constructed in
the ordi way, with an iron step about three feet -
from the ground! and a footboard immediately under,
and on each side of the atei extending along the car-
riage. The only way of alighting was either by jump-
ing from the iron step to the ground, or by stepping first
on one side of the iron step on to the footboard, and so to
the ground. Itwas alle%tlsd by the plaintiffs that alight-
ing from the carriage where it was was both awkward
and dangerous, and it appeared clear that it was to a
certain extent inconvenient as compared with descent at
the platform. The plaintiffs were neither told to get
out nor to remain in the carriage. The male plaintiff
looked out of window, but none of the company’s
servants were at hand ; several other passengers got out
| of on.rriaies on either side, and after waiting a few

minutes he alighted. His wife, then, taking both his
| bands, jumped as carefully as she could from the iron
I step to the ground, and in so doing received the injuries
[for which the action was brought. No offer was made
'to back the train so as to bring the carriage to the
{ platform, but no request was ever made to the company’s
servants to do so. It was admitted that the platform at
the Rhyl station was not inadequate to the usual traffic
of the place.

Jelf (with him J. O. Griffits) for the plaintiffs.

Powell for the defendants.

Held, affirming the decision of the Court below, per
ByLEs, J., MELLOR, J., MoxNTAGUE SMiTH, J., and HAX-
NEN, J., dissentiente KEATING, J., that the accident arose
from the acts of the plaintiffs, and that there was no
evidence of negligence to go to the jury.

Judyment affirmed.

-

Ezxchequer Chamber,

SIxER AND WirE v. THE GREAT
(Ameafl,fgwg Exch.)
ep, u.

I
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————
M%efo;zczl} It re D'S1Lva. That the Recorder directed an inq:lil? to be made

Present, Lord CaeLusFoRD, Sir J. CoLvILE, Sir J.
NAPIER, and Sir LAURENCE PEEL.

This was a petition for apecial leave to appeal from
an order of the Recorder of Moulmein.

The petition stated that the petitioner was an advo-
in the Recorder's Court. That the

cate pmtiﬂini{e
rules of the Recorder’s Court provided that the Re-

corder might strike an advocate off the Rolls *for

dishonourable or disgraceful conduct.’ That the peti-|'

tioner caused an anonymous letter to be sent to the
Recorder, alleging that a person who was about to apply
for admission to the Rolls of the Recorder's Court had
not complied with an order that he should ba examined.

VOL. IV,

into the authorship of this letter, examined the
petitioner and others as witnesses, That the petitioner
offered to give up the name of the author in private to
the judge, but denied his having himself been party to
the writing of the letter. The Recorder found, as a
fact, that the petitioner was either the author of the letter
or privy to the writing of the letter. He then, after
giving the petitioner an opportunity of showing cause,
revoked his license as an advocate.

Mr. J. D. Bell contended against the propriety of re-
moving an advocate under such circumstances, and relied
on an apology having been tendered.

Lord CHELMSFORD.—AS to the finding on the facts,
their Lorpsa1ps think that the Recorder was the best

[+
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judge; and as the facts were found against the peti-
tioner, his conduct clearly came within the rule of
Court. The mere question whether o severe a punish-
ment was called for is not a matter their LoRrpsHIPS

will consider by giving leave to appeal.
Kisto Navra Roy aAxp OrEERS

Leave refused.
{ (RESPONDENTS).

Present, Lord CHrrusrorp, Sir J. CoLVILE,
NaPIER, and Sir LAURENCE PEEL.

Privy Council, RarNer SurNo MOYEE (APPELLANT),
Feb, 2, 6.

Sir J.

This was a petition praying that the Judicial Commit-
tee would recommend Her Majesty to cancel or amend
an order made upon the ex parte hearing of an appeal.

The petition stated that on or about August 19, 1864,
the Eetltioner obtained a decision in his favour from the
High Court of Judicature at Fort William in Bengalina
suit brought by the appellant Ranee Surno Moyee against
the respondent and otﬁrs. That the said Ranee Surno
Moyee appealed to Her Majesty in Council from the said
decree, but various proceedings were taken in India with a
view tocompromise thesaid suit and render the said appeal
unnecessary. That in or about the month of September,
1867, the respondent instructed his agent in England to
appear for him in the raid appeal, and take all the neces-

steps on his behalf with a view of maintaining the
judgment of the High Court of Bengal. That on or
about October 23, 1867, the respondent’s said agents
attended at the Council Office, and made inquiry with
reference to the said appeal, and were thereupon in-
formed that the r in the said appeal had not
arrived in this country. That the respondent’s agents
thereupon wrote a letter to the registrar of the Judicial
Committee, and stated that they were instructed on
behalf of the respondent in the appeal, and requested

notice when the transcript of proceeding: arrived in this
country, and that an ap; ce should be entered in due
'time on behalf of the respondent. That in the month of
October, 1867, the respondent, by his agents, retained
‘counsel on his behalf. That the progress of the said
| appeal was delayed by further attempts to compromise
!tge same in India; but in the month of September,
1868, the respondert again instructed his agents in Eng-
land that negotiations for compromise were broken o
and that the case must be taken to a hearing; and the
 respondent at the same time remitted funds to his agents
for the purpose of having the case argued on his behalf.
‘That the respondent’s agents, in the month of October
11868, again attended at the Council Office and miade
| inquiry as to the said appeal, and were informed that
the record in the said appeil had not arrived in Eng-
{ land, and the respondent’s a?nh wrote to the respondent
'to this effect. That the said appeal was, notwithstand-
ing the long inquiries and diligence on the part of the
| respondent, heard er parte, in the ebsence of the re-
spondent, in the month of December, 1868, and judg-
ment was given on behalf of the appeilmt. The
petition then alleged that, in the certificate of the regis-
trar of the High Court of Bengal accompanying the
record, the title of the said appeal was incorrect, and
that the appeal was entered incorrectly in the index
at the Council Office ; and that the appellant having had
some appeals, the officers at the Council Office were
misled thereby. That the ndent had used ever{
diligence to obtain & hearing of 1he appeal on his behal
Mr. Manisty and Mr. Doyne submitted that the hearing
of the appeal ex has been under such circumstances
that the petitioner ought to be allowed to be heard
upon the said appeal. . . .
Their LorpsHIPS took time to consider this question.
Feb. 6.—Lord CrELMSFORD: Their LoRDSHIPS are of
opinion that they ought not to recommend Her Majesty

to cancel her order made in this appeal.

Courts of Equity.

———

StuArT, V.C.

Feb. 11. }Nmson v. BARNES.

Customary Hold—Descent broken.

One of the questions which arose in this suit was
whether the descent of certain customary-hold lands,
holden of the manor of Botchardgate in Cumberland,
had been broken. By the custom of the manor lands
holden thereof pass not by surrender only, but by a deed
of bargain and sale, and surrender and admittance: and
land:??;'ived from paternal ancestors descend in the pater-
nal line, and those derived from maternal ancestors in the
maternalline. Itappearedfromtheevidenceof the steward
of the manor that lands of this tenure not being devis-
able until the passing of the Wills Act, it was the prac-
tice for an owner desirous of disposing of such lands by
will to convey them by bargain and sale, and surrender,
and admittance to a trustee, who by another deed de-
clared that he would stand seized thereof upon trust for
such persons as the grantor should by will appoint, and

in default for him his heirs and assigns. The tor
then made his will, and after his death the trustsre.:on-
veyed by ba.rgain, and sale, and surrender, and admit-
tance to the devisee.

QGeorge Blamire having been admitted tenant of certain
 customary lands of this manor as customary heir to his
mother, by an indenture dated May 2, 1832, conveyed
them in the customary manner to Nanson, his heirs and
assigns, and he also duly surrendered them to Nanson, who
wasthereupon admitteg tenant; and by another indenture,
executed on the same day, it was declared that Nanson
and his heirs should stand possessed of the lands upon
trust for such persons as George Blamire should by deed
or will appoint, and subject thereto in trust for 600
Blamire, his heirs and assigns for ever, according to the
custom of the manor.

George Blamire died intestate, without having ap-
pointed by deed, and it was now contended that, by the
two deeds above mentioned, George Blamire had ¢ de-

parted with ’ his whole estate and interest, and had ac-
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uired a new estate by purchase ; and thus, the course of
gescent having been broken, the lunds descended to the
customary heir of George Blamire in the paternal line.
My. Greene and Mr. Deere Salmon for the plaintiffs in
the suit.
Mpr. Dickinson and Mr. Fry for the heirs ex parte

erna.
MMr. Charles Hall and Mr. Mounsey for other parties.

StUaRT, V.C. held that the déeds in question, so far
from divesting George Blamire of his old estate and ﬁn_v-
ing him a new estate by purchase, had merely given him
a more complete dominion over the estate he already
p(f)ssessed, and had not the effoct of breaking the descent
of it.

Sruart, V.C.
Feb. 16.

Will— Construction— Legacies and Annuities— Abatemnent
— Interest.

The question in this case was whether both the
legacies and annuities bequeathed by the will of Martin
Stutely, the testator in the suit, were to abate propor-
tionately, or the legacies only P

The facts were shortly these :—

The testator by his will, dated the 26th of August,
1869, devised ang bequeathed the residue of his real and
personal estates to trustees for sale, and for payment out
of the proceeds thereof, of certain legacies and annuities
to the parties in his will named. He directed that the
. legacies and annuities were to be paid as soon as the

proceeds from the sale and realisation of his estates
would admit ; and further, that if there should not be
sufficient assets, ¢ the several legacies’ should be propor-
tionately reduced. He further declared that his trustees
should have full power to charge the shares of his

} StuTELY ». KEPP.

children (the annuitants), or their issue, with the costs of |-

any litigation caused by them ; and in order further to pre-
vent any litigation, directed that the legacies, annuities,
and bequests in his will contained were intended to be in
satisfaction of all claims upon him or his estate. The
testator died on April 5, 1860, and his assets were
realised, but did not prove sufficient to pay his debts
and the legacies and annuities in full.

Myr. M:Naghten appeared for the plaintiff in the suit.

Mr. Prendergast, Mr. Faber, and Mr. J. N. Higgins,
for the legatees, contended that there was nothing-in
this will to take it out of the ordinary rule in such cases,
and that the legacies and the annuities must all abate
rateably.

Mr. Heining, for the aunuitants, insisted that they
had a priority over the legatees, because, first, the an-
auitants were members of the testator’s family, whom
it was to be presumed he would benefit rather than
these legatees, who were strangers; and secondly the
testator, who well knew the distinction between legacies
and annuities, had specially confined the abatement to
the legacies.

Mr. H. R, Young appeared for the defendant, Mr. Kepp.

StUaRT, V.C,, referring to theclause in the will as to
the testator's desire to prevent all litigation in his
family, and in which clause he had placed the legacies
and annuities in the same class with the bequests in his
will, said that upon the whole context of the will the
legacies and arcnuities must all abate rateably,

My, Heming then submitted that, as the annuities
were treated as legacies, the annuitants were entitled to
interest on them,

StuaRrT, V.C., thought there might be cases in which
a departure from the inflexible rule of the Court, that
interest was never allowed on annunities, might be
proper; but the present case was not one in which the
rule could be depurted from, and refused the application
accordingly .

mbg.gsi(}’ -C. } HaYwarD ». SMITH.
Partition—8ale—31 & 82 Vict. c. 40— Shares—

Costs—19 & 20 Vict. ¢. 120— Conduct of Sale by the Court

given to .

This suit, in which a decree for a sale had been made
under the authority of the Partition Act of 1868, 31 & -
82 Vict. c. 40 (see ante, 20), was now mentioned again
gpou adifficulty raised by the registrar in drawing up the

ecree.

The Vicr-CHANCELLOR had directed the sale to be
made by the trustees, but the registrar entertained a
doubt whether the Court should permit the sale to be
made without the usual directions in Cbambers, and
without bringing the purchase money into Court, whether
in fact the sale could properly be carried out without the
medium of the Court,

Mr. T. A. Roberts, in asking the Court to confirm the
decree made, referred to the Leases and Sales of Settled
Estates Act, sections 23, 34 & 25, the provisions of which
were ex resslz extended to the Partition Act of 1868,

The V1ce-CHANCELLOR confirmed the decree.

MAFI;ZI; % 1‘2’.-0- } Re TrBr18’ SETTLED E8TATES,

Sale of Settled Estates—19 & 20 Vict, c. 120, s, 87—
Ma;:ud Woman, separate Examination of, dispensed
with.
This was a petition to obtain the sanction of the
Court to the sale of certain estates under the Settled
Estates Act. The sale was shown to be highly advan-
us. The only question was whether the Court

would dispense wit{\ o separate examination of & mar- .
ried lady living with her husband at Nice, who was
entitled to a portion charged upon the estate.

Mr. Martedi, for the trustees, referred to Tabley’s
Settled Ea 11 W. R. 936. .

My. Stuart, for the lady and her husband, consented.

Marxns, V.C. authorised the sale, without requiring
the lady’s separate examination.

Feb. 12.

Judgment Debt, Registration of, without Evecufion—
Charge upon Lands—27 & 28 Viet. c. 112.

James Baile{, having in 1865 and 1866 mortgaged
certain leaseholds, situate in Middlesex, to the trustees
of a benefit building society, in the following year mort-
%;lged his equity o ’redemﬁtion in the same premises to

ward Hart. In 1868 Bailey executed an inspector-
ship deed, which was duly registered under the Bank-
ruptcy Act 1861. In the meantime the trustees had
exercised their powers of sale, and, after retaining the
gloneys due upon their mortgages, paid the balance into

ourt.

Bailey and his inspectors now petitioned for payment
out, subject to Hart's cluim, which was not disputed.

The petiticn stated that there were several judgment
creditors against Bailey’s estate whose names were set

MarINs, V.C.} Re BATLEY'S TRUSTS.
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forth in a rchedule to the petition, but none of them
were served, the judyments not having been entered up
before the passing of 27 & 28 Viet. c. 112 (July 29,
1864) ; nor had executions keen registered.

My, Shapter aud Mr. Yool for the petitioners.

My, Glusse and Mr. Jervis for Hart. .

M. Etlis, for a judgment creditor, whose judgment
was registered in the Commoen Pleas and in the Mid-
dlesex egist.rly in June 1866, but upon which no writ
of execution had been issued, contended that he was
entitled to appear upon the petition, and claimed his
lien upon the fund in Court for the amount of his judg-
ment debt and costs.

Mawixs, V.C,, regretted that any doubt could exist
as to the intention of the Legisluture in pussing the
27 & 28 Vict. ¢. 112, ‘The effect of that statute, as
indicated Ly the preamble and the terms of the first
section, was to repeal the enactment contajned in 1 & 2
Vict. ¢. 110, 5. 13. The mere entering up of a judg-
ment no longer affected the debtor’s land, until such land
bad actually been delivered in execution under the
sheriff’s writ, In the present case, therefore, the cre-
ditor bad no right of lien, and was not entitled to
appear upon the petition.

Maxrixs, V.C.} Tue Lanoep Esrates Co. (LiMITED)
"~ Feb. 13. v. BageaLry.

Practice— Productien— Affidavit of Document— Correct-
ness of, how to be Contradicted.

This case came on by way of adjourned summons,
upon the question of the sufficiency of an affidavit of
documents made by the defendant in the cause. .

The only material point was as to the evidence which
could be appenled to for the purpose of showing that the
defendant had in his possession or power other documents
than those which he admitted in his affidavit.

My, Higgins, for the plaintiff, contended that he was
entitled to re‘er to anything upon the record, and there-
fore to a deposition made by the defendant in the cause,
which he insisted admitted the possession of further
documents that the defendant had not scheduled in his
affidavit. .

My, Cotton, for the defendant, insisted that the plain-
tiff was oply entitled to contradict the defendant’s
affidavit by his answer, and could refer to nothing elce.

The ViCE-CHANCELLOR said that the incorrectness of
the affidavit might be shown by reference to any of the

roceedings in the cause, and allowed the deposition to
read.

Mauixs, V.C.
Dec. 12, Feb. 13.

Practice—Stop Order by Summons— Consent of Assignor.

In thie case a question arose as to the validity of a
stop order which hud been obtained by summons in
His IoNour’s chambers without the consent of the
assignor or pergon to be affected thereby.

It appears 1hat, by the existing practice, such orders
have hitherto been obtained in Chambers only in cases
where the assignor and assignee concur; it being the
rule that, where the assignor does not concur, the ap-
plication should be by petition in Court.—Vide Seton,
p- 968; Morgan, Ch. Acts, p. 507. note a.

My, Glasse -and My, W. W. Karsiake, in eupport of
the order, contended that the rule was not founded on any
authority, and that the conduct of business in Chambers

} WREKCH v. WYNNE.

—

was left #olely to the discretion of each judge.—15 & 16
Vict. c. 80, s8. 11, 13; vide Morgan, Ch. Acts, p. 144.

Mr. Colton and Mr. J. Bradford, contra, referred
to the cases cited in Morgan, dnd eubmitted that any
variation in' the ﬂ;)revailing practice would causa great
inconvenience. at a stop order, adversely obtained,
involved matter of title, and in case of dispute such
matter should be exhibited on the record, or what corre-
sponded to the record, of the Court.

Dec. 12.—Marins, V.C. held that the granting of
such an order upon summons in Chambers was properly
within the discretion of the judge, and that it was.un-
necessary to apply by petition, since no right was decided
and nobody was prejudiced, the order merely,operating
as a protection to the person who had & prima lfmue
claim on the fund. Iis HoNour thought the alleged
practice was founded on a misapprehension of the
authorities. The matter was again mentioned this day
(Feb. 18), upon which His Hoxour intimated that, so
fe}(li g,s he was concerned, the question was finally de-
cided.

Mavrixs, V.C. 1 Re Tre Loxpox Ixpia Runsee Cox-

Feb. 13 PANY (LimiTep), Ex parts Dopak.
Company— Winding-wp— Contribrudory — Bankrup

Order and Disposstson— Notice, Presumpiion of.

This matter came on upon cross-summonses, raising
two conflicting claims to be settled on the list of con-
tributories in the winding-up of this company, the
shares in which had turned out to be of value. .

By deed of August 15, 1860, the company in question
entered into a conditional contract with Nathaniel Dodge
that in certain events, which duly happened, 2,000 of their
shares should become the property of N. Dodge. In
December 1860 he assigned 1,140 of these shares to his
son, George Dodge, for valusble consideration. No
notice of the assignment was given by the son to the
company. At the time of the winding-up the shares
had not been allotted, nor was there any register of
shareholders,

Twenty-one days after the assignment the father
became bankrupt. In 1861 his assignees applied to the
son, claiming 840 of the shares assigned to him, alleg-
ing now that they then understood that other ies
claimed the remaining 800 shares. But in the windi
up of this company they set up a claim to the
shares, on the ground that for want of notice to the
company they dpassed to the father’s assignees as being
in his order and disposition with the consent of the true
owner. The ¢on, on the other hand, claimed them on
the ground that under the circumstances of the case the
company must, at any rate, be affected with implied
notice of the assignment and the title of the son. It
appeared that in 1861 the assignees, who were then
represented by the same solicitors as now, wrote two
letters to the son in application for the 340 shares, but
making no claim to the remaining 800 ; and that upon
the examination of the bankrupt in 1861, no question
was put to him with reference to the 800 sharesa; while
the piesent claim of the assignces was only set up after
a lapse of more than eight years from the time of the
father’s bankruptey.

Mr. Cole and Mr. Chapman Barber for the assignees.

My, Pearson and Mr. Higgins for the son.

Mr. Glasse and Mr. Locock Webb for the official
liq,uidator.

The Vice-CHANCELLOR said that he must consider the
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ascigmees a8 much alive to their duties in 1860 and 1861
a8 they were now, and their conduct then in making no
elaim to more than the 340 shares was in fact an adini:-
sion that they bad no claim tothe 800. Considering the
time thet had elapsed before any claim was made by the
sasigneed to the s now in question, and the fact that
the presumption was in favour of the assignee for value,
His HorouR must hold that the company were aware
of the assignment to the son, and that he was therefore
entitled to the 800 shares.

Jamzs, V.C.
Feb. 10.

‘Voluntary Setilement— Trader—13 Elis. ¢, 5—Intention
to Delay Cveditors.

. Suit to set aside & voluntary settlement executed in
1861 by R. Gardner, a builder in Exeter, whereby he
settled not only all the property he then , in-
cluding bis furniture amf trade effects, but also all pro-
perty he might subaequently acquire upon certain trusts,
the tirst being for his wife's separate use for life. The
wife, by her answer, now allez;uI:l::t the settlement was
made on the consideration of her husband having
sessed himeelf of all her property, but this part of the
defendant’s case was abandoned at the bar. The evi-
dence went to show that Gardner was in solvent circam-
stances at the time of executing the deed, and that he

. was in the habit of paying all his bills at once, and of
keeping enough ready money in hand to meet all ordi-
nary liabilities. Seven years after the execution of the
settlenient he fell into difficulties and became bankrupt.
The deed was never registered under the Bills of Sale Act.

Mr. Druce and Mr. W, Morris for the plaintifis,

Myr. Kay and Mr. W. W, Karslake, for the defendants,
urged that the question was one of intention; no frandu-
lent inteution was here proved.or could be implied.

Jaues; V.0. (without calling for a retgly), said he
could come to no other conclusion than that this deed
was executed with an intention to defeat and delay cre-

} ‘WARE ». GARDNER.

ditors. He should declare the deed to be void, with the
usui:]l directions,

J A‘f:i' 1‘;0 } SLADE v. BARLOW.

Partition Suit— Adverse Legal Title—Sir J. Rolt's. Act—
Trial at Law—Statwte of Limstations. .
Partition suit instituted by the heirs-at-luw of Alice
Slade. Jeremiah How by will, dated January 1833,

ave his son, S. J. Iow, all his copyhold estate as

ornsey, which he had surrendered to the use 6f his
will, and he gave his residuary real estate to his three
sons, Jeremiah How, Thomas How, and S. J. How, and
hi:'éuughter Alice Slade, as tenants in common. The
testator died in 1834, scized for an estate of inheritance
to a piece of copyhold land at Hornsey, which had
never been surrendered to the use of his will. Shortly
afterwards S. J. How entered into possession of this piece
of land. The defendant claimed as a purchaser under
him.

Mr. Kay and Mr. Charles Hall, for the plaintiff,
argued that notwithstanding the question of adverse
legal title of the defendaut, this Court would entertain
the bill under Sir J. Rolt's Act, 25 & 26 Vict. o. 42, or
at least would retain the bill for a year till plaintiffs
had tried their actinn of eject:nent at law following the
recent case of Bolton v. Bu.{un unreported.

Mr. Joshua Williams and My, Shebbeare, for the
defendant, were not called upon.

JamEgs, V.C,, said he should follow the case cited.

Mr. Kay said there was this difficulty—the bill had
been filed within the time allowed by the Statute of
Limitations, but the time had now expired, and would
be a bar to an action at law. He asked the Court to
give & necessary direction to allow of their proceeding
at law notwithstanding the statute. Sutton v. Smith, in
the Weekly Notes of January 30, was referred to.

Jo‘:gns, '6.0., said he had no jurisdiction to make such
aa order.

@onrts of Common Fal,

[ S

Q“ﬁ;;; f;‘w A, } ELL1s v. M‘CoRrMICK.

Bankruptcy Act, 1801, s. 198— Bankrupt— Assignment to
Trustecs—Cerlificate of Registration—Protection— Ca.
sa.—Staying Froceedings—30 & 31 Vict. c. 104, s, 3—
Majority of Creditors.

Rule calling upon the plaintiff to show cause why
the writ of capias ad satisfaciendum issued in this
cause should not be set aside, and all proceedings to exe-
cute the same be stayed, unless the plaintifi obtained
leave to execute the same from the Court of Bank-
ruptey, upon the ground that the defendant was pro-
tected fiom execution, by virtue of the certiticate of
re¥istmtion of a deed dated September 30, 1864,

The cause of action accrued before the execution of
the deed, which was registered on October 13, 1864,
but the plaintiff was not mentioned as a creditor. A
certificate of such registration was given in due course.

The action was commenced on July 4, 1867, and was
referred by judge's order under the provisions of the
Common lLaw ure Act, 1852. The defendant
pleaded, and appeared before the arbitrator, who made
his award that 6744 17s. 0d. was due to the plaintiff.
Ou May 11, 1868, the plaintiff signed judgment for the
debt and for the costs, which were taxed at 112/ 19s.
A writ of ca. sa. was issued to the sherilf of the town
and county of Kingston-upun-Ilull, and a summons
was taken out before Praeorrt, B. at Chambers to set it
aside; but the learned JubeE refused to do so, on the
ground that the Court had no power to make such an
order quia timet.

This rule was then obtained.

Quain and R. G. Williams showed cause upon
affidavits, from which it appeared that the deed was not

signed, or assented to in writing, by a majority in
number, representing three-fourths in value of the
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creditors of the defendant, whose debts respectively
amounted to 10/ and upwards, as provided by the said
Act. It further appeared the deed was one to which
section 8 of 31 & 82 Vict. c. 104 would apply in this
respect—that if the value of the securities fwld by the
creditors on the debtor's property should alone be
reckoned, the majority would have been sufficient.
They contended that the Court had power to look at the
deed, notwithstanding the certificate of the registration,
and that the deed being invalid, the rule must be dis-

cha;xged.

. G. Harrison, in support of the rule, contended that
section 8 had a retrospective eflect; that, although the
deed was not executed by the required majority, as the
law stood at the time of the execution, it must be taken
to be s0 now, as section 8 would apply.

Per curiam (MELLOR, J., and fhmnm, J)—TIt is
clear that section 8 has not any retrospective effect.
The deed is therefore invalid, and the rule must be dis-
charged. It is probable also that it would have been
discharged upon the ground that this is an application
quia témet, but the plaintiff has not thought fit to object
to the rule on that ground.

Rule discharged.
Queen’s Bench.
teato's (" REeaINA v. THE REYMNEY RAIL-
(Magrﬂgtcﬁ.(,m,) } wAY CoMPANY,

Poor .Rate—Occupathage Dues— Rateable

Special case, in which the question was raised whether
the appellants were rateable in respect of wharfage
rates paid for coal and other goods shipped and un-
shipped at the wharves occupied by the appellants.
The wharves were occupied by the appellants under a
demise from the trustees of the Marquis of Bute; the
rates in question enhanced the value of the wharves,
but they were received by the trustees on their own
account, and not by the appellants, who therefore did
not derive any benefit from them.

Field and Philbrick argued in support of the rate.
]mBuhcer, H. G. Allen, and Thomas Allen for the appel-

ts.

Per curtam (CockBurx, C.J., MELLOR, J., HARNEN,
J., and Havrs, J.)—Unless the appellants are rateable
in respect of these rates the parish will lose the benefit
of the enbanced value of the wharves, The trustees
cannot be rated, because they are not the occupiers, and
we are of opinion that parties cannot by an arrangement
between themselves prevent the parish availing itself of
the fact that the wharves are made more valusble by
reason of these dues.

Rate affirmed.

Common Pleas.
Feb. 11.

Shipping— Insurance—Damage from Delay.

} TAYLOR v. DUNBAR.

This wns an action on & maritime insurance in the
ordinary form, and the question was whether the insurer
was liable for damage to goods which had heen injured
by delay in the voyage, the delay having been caused
by tempestuous weather, but the damage having been
solely caused by the delay.

Beasly for the plaintiff.

Sir G. Honyman for the defendant.

The Court held that the insurer was not liable.
Judgment for defendant.
il

} SrEDDING ». NEVELL.

Common Pleas.
Feb. 11.

Damages— Renewal of Lease— Unauthorised Agent.

The plaintiff was a leaseholder under A. 'The de-
fendant, professing to act as agent of A., contracted with
the plaintiff for the renewal of the lease. The plaintiff
then contracted with B. for the assignment of the rights
%iven by the contract. On the determination of the
ease A. refused to renew, on the ground that the de-
fendant had no authority. The plaintiff brought a suit
in equity for specific performance, in which A. swore he
had ‘given, and that the defendant had no authority.
The suit thereupon ceased. B. then brought an action
against the plaintiff, and recovered. The plaintiff now
brought the present action to recover—(1) The costs in
the Chancery suit ; 5322 The value the term would have
been to him if it had been granted; (8) The costs and
damages in B.’s-action.

J. Brown (Bush Cooper with him) for the plaintiff.

Quain for the defendant.

The Cou_r held the plaintiff entitled to the first and
second heads of claim, Ymt not the third, as the assign-
ment to B. was not within the contemplation of the

parties,
Judgment accordingly.
Common Pleas. | Cox 5. THB GREAT EASTERN RATLWAY
Feb. 12. COMPANY.

Railway Company—Caitle Plague Orders—Right to
Charge for Cleansing Rg:"lway Truck.

The defendants carried the plaintiff’s cow on their
railway from Diss to Ipswich, and in addition to 5s. Rd.,
their charge for the carriage, they claimed 1s. for cleans-
in% the truck in which the cow was carried, every
railway company being required by & cattle-plague order
of August 26, 1867, to disinfect and cleanse every truck
used for the carriage of animals once in every twenty-
four hours. The plaintiff refusing to pay the ls., the
cow was sold to pay the expenses, and the plaintiff sued
the defendants in the County Court at Ipswich for such
conversion, when the judge heing of opinion that the
defendants had no right to make the charge for cleansing,
gave judgment for the plaintiff. The defendants now
appealed therefrom,

Kemp for the appellants.

J. Brown appeared for the plaintiff, but was not
called on.

The Courr held that the judge of the County Court
was right, as no service appeared to have been rendered
to the plaintiff individually, and there was no right to
charge the plaintiff for doing what the defendants were
required to do for the benefit of the public generally.

Appeal dismissed.

MCaZﬁZ’Z?,f"é’a‘u Davis (APPELLANT), ScrACE
Feb. 12. (RESPONDENT).

Sunday Trading— Metropolitan Police Act, 2 & 8 Vict. e.
47, 8. 42— Refreshment for Travellers— Onus of Proof
—11 & 12 Vict. c. 43, 5. 14,

This was an appeal from the decision of one of the
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magistrates at the Clerkenwell Police Court, who had
cunvicted the appellant (the landlord of a public-house
at Stoke Newington) of having, contrary to tho Metro-
litan Police Act, 2 & 8 Vict. c. 47, s. 43, opened such
ouse for the sale of beer, &c. on & Sunday before the
hour of one in the afternoon, otherwise than for refresh-
ment for travellers. The only question was whether the
burthen of proving that the case was not within the ex-
ception of ¢ refreshment for travellers’ was cast on the
informer, or whether the publican must show that the
ersons so supplied with refreshment were travellers.
he magistrate decided that the publican must prove
that the persons so supplied were travellers, and as he
did not do 80, he convicted him, and in support of such
conviction reliance was placed on the proviso at the end
of section 14 to 11 & 12 Vict. ¢. 43, which provides
that if the information ‘negative any exemption, ex-
ception,” &c., ‘in the statute on which it shall be
framed, it shall not be necessary for the prosecutor to
prove such negative.’

Quain for the appellant.

M. White for the respondent.

The Court (KeATING, J., MONTAGUR SMrTH, J., and
Brerr, J.) held that the case was governed by Taylor
v. Humphries, 17 C. B. N. 8. 539 (s.c.), 34 Law J. Kep.
M. C. 1, and that the reservation in favour of tra-
vellers was not in truth an exception, so that the
provigo to 11 & 12 Viet. c. 43, 8. 14, did not apply, and
the onus of proving that the persons supplied were not
travellers was on the informer.

Appeal allowed.

Ezcheguer.
No’:q;S,
Jan. 27. .

Devise — Construction — Estate Tail by Implication—

Failure of ¢ Issus'—Power of Appointment to Children

—Ejectment.

At the trial the facts appeared to be as follows:—By
will taking effect before the Wills Act, the testator,.
Samuel Eastwood, devised certain lands to two of his
grandsons respectively, without words of limitation, and
after these devises the will proceeded as follows: ¢ but
the above property, if either of them die without issue,
shall return to the Eastwood family ; but if they live to
have children, they shall have power to make a will of
it to their children’ One of the grandsons, who had
since died without children, assuming to be tenant in
tail of the lands devised to him, executed a disentailing
deed, and conveyed them away. The heir-at-law of the .
testator now sought to recover them. The verdict had
been entered for the defendant, leave being reserved to
the plaintiff. A rule had been accordingly obtained,
against which (November 13)

Manisty and Waddy showed cause.

Field, Joshua Williams, and Wills in support.

Cur. ad. vult.

Jan. 27.—The Covurr gave judgment, holding that
the words ¢without issue’ meant ¢without children,’
and not an indefinite failure of issue, and therefore that
the grandson took a life estate only, and the rule must

}EAsrwoon v, AVISON.

be made absolute.
Rule absolute.

Yrobute and Platrimond] Cuauses,

—_—,——

Probate

Jan, 13:} SHARPE AND SHARPE v. CRISPIN.
Feb. 9.

Domicile— Consul—Domicile of Lunatic Son of full Age
—Change of Domicile— Evidence.

Thiswasan interesting cause, the question being whether
George Crinpin was, at the time of his death, which took
place in a lunatic 8%82}'1““1 at Stoke Newington, Middle-
sex, on Sept. 1, 1862, domiciled in Weland in Portugal.
His parents, who were English, were at the date of his
birth, January 1804, domiciled in Portu He was
educated in England, and in 18238 or 1824 was teken
back to Portugal by his father, who was then British
Consul at Oporto. He was of weak intellect, and un-
able to assist his father in his office. He returned to
England in 1826 or 1827; a year or two afterwards he
was placed under medical control, and in 1858 he was
found lunatic under commission. Hisfather, John Crispin,
retired from the consular service on a pension in 1843,
returned to Eng}‘and, and lived at Richmond until his
death in 1846, The cruse was heard before Sir J, I

WILDE on Jan. 18, and judgment was reserved.

Dr. Spinks and Dr. Tristram for the plaintiff, and

Giffard and Indertwick for the defendant.

Sir J. P. WitpE held that George Crispin had
died domiciled in England, and that residence in a
foreign country as a public officer gave rise to mno
inference of & domicile in that country; but that, if
already there domiciled and resident, the acceptance of
an oftice in the public service of another country did
nothing to destroy the domicile. With respect to the
domicile of & lunatic son who continued lunatic after full
age, he held that, as in the case of minority, the domicile
followed that of the father. In regard to the mode in
which an intention may be shown to abandon the
domicile of origin and acquire a new one, he pointed out
that it must vary indefinitely with the age, character,
circumstances, and general conduct of the individual;
and he held that the deceased, looking at the whole
history of his life, had sufficiently shown an intention to
abandon his domicile of origin and to acquire an English
one, by the reluctance with which he accompanied his
father back to Portugal, by expressions of dislike to
residence in Portl;ial, and by his prompt return to Eng-
land the moment that circumstances allowed it.
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Bigh Court of Qomiralty.

—_——

Admai:‘::g.y:"‘“"'} Toe BeLLa Doxxa.

Damage—Diflerence of Opinton between Trinity Masters.

‘This was a cause of demage, in which the owners of
the brig Azalea sought to recover from the owners of the
brig Bella Donna the amount of the damage duno to
their vessel in a collision with the Bella Donna,

The case was remarkable from the fact that it led to
the very unusual result of a difference in opinion he-
tween the gentlemen who assist the Court with their
advice in nautical questions.

Milward and E. C. Clarkson appeared for the Azalea.

Butt and Joseph Sharpe were for the Bella Donna.

About 4 P.it. on December 6, 1887, the wind at the
time being a gale from the N.E., the Bella Donna, a
light brig of 216 tons, brought up with two anchors in
Lowestolt Roads. An hour aiterwards the Azalea,
another brig of 218 tons, also in ballast, brought up to
the southward and westward of the Bella Donna, at a
distance somewhere between two or three cables’ length
and three-quarters of a mile from her. At 8.30 A.x. of
the next day, the gnle continuing, the starboard and
then the port chain of the Bella Dounna parted, the
former somewhere near the anchor. Her foretopmast-
stax'sail was immediately hoisted, her foreyards hauled,
and her mainyard shivered; but this manceuvre did not

et her into command, and, although her head fell off to

.W., she was checked by the chain over her bows, and,

thering way, her head came up, and she struck the
inzalea on the starboard bow.

The defendants contended that the collision was an
inevitable accident. The plaintiffs argued that if the
staysail kad not been set until the Bella Donna had
driven astern of the Azalea mo collision would have
occurred. The main question was whether the ma-
nceuvre executed by the Bella Donna was oue which
would have been adopted by a scaman of skill and pre-
sence of mind. The Elder Brethren who assisted the
Court differed in opinion, and therefore it was proposed
that the evidence should be priuted, and a third Elder
Brother of the Trinity called in, and the case should be
re-argued before the Court and theee nesessors.

The cause was now re-argued before the Court and
three of the Elder Brethren, and at the close of the ar-
gument(s the CourT said that the Elder Brethren were
agreed that the mancuvre executed. by the Bella Donna,
though uunsuccessful, was a skilful one, and the only one
under the circumstances calculated to enable the Bella
Donna to avoid the collision. But the assessors were
still divided in opinion as to the effect of the chain over
her bows, one of them being of opinion that the master
of the Bella Donna ought to have been. aware that the
chain was drngging, and that it would have some effect
upon the movements of the vecssel; the other assessors
considered that it was impossible for the master to have
been aware of the quantity of chain and its effect upon
the vessel in time to adopt a remedy. The majority of
the Court held that the collision was the result of inevi-
table accident, and that the Bella Donna was not to
blame. Both parties will therefore pay their own costs.

- @reclestasticnl Cage,

———

Arches Court. | R1pPIN AND WILSON v. BAsTIN, DALTON,,

Feb. 3. AKND GoRsk.

Subtraction of Church Rates—Letters of Request—

Practice.

The plaintiffs desired to institute a suit against the
defendants for subtraction of church rates. With that
view they obtained from the Vicar General and official
principal of the Episcopal Court of Lincoln letters of
request directed to the Dean of Arches, requesting
him to cite the defendants before him to hear the cause;

Dr. Middleton moved the Court accordingly.

Sir R. J. PaiLLiMorE.—The letters of request do not
state the date on which the rate was made, or the cir-
cumstances which take the rate out of the operation of the
Compulsory Church-rate Abolition Act. 1 shall require
you either to bring in fresh letters of request, or to file
an aflidavit as to those particulars, If the aflidavit is
satisfactory, I will then eign the letters of request
without further motion. For the future I shall require

and

that in every case my acceptance of letters of request
shall be moved for by eounseg. 4
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Privy Co

unerl Cases.

o

—ma
Privy Council. did, on Jan 14, 1868, pass his last examination®
lg‘gb. 22, }I” re GrosaE LyaLl. thereunder. at on Ma’yp28, 1867, the petitioner

Present SELwYN, L.J., Grrrarp, L.J., Sir J. W. CoL-
VILE, and Sir LAURERCE PEEL.
Practice—Appeal— Assignee—Joinder of.

This was a petition for leave to add the names of the

assignees in bankruptey of certain dents, in addi-
tion to the names of the other ents.

The petitioner stated that on April 18, 1867, the peti-
tioner was and for some time Erev:ously had been -
ing on the business of a t in copartnership with
Charles Frederic Still and George Francis Maclean at
Victoria, in the colony of Hongk:lnf, under the style or
firm of Lyall and C. F. 8ti

That on April 18, 18687, the petitioner was duly
adjudicated bankrupt by the Court of Bankruptcy in
London, and having swrendered to such bankruptcy,

VOL. TV.

and the said Charles Frederic
Francis Maclean were, on the
their creditors filed on May 21, 1867, adjudicated
bankrupts by the Smme Court at Hongkong. That
the said Charles Frederic Still and Georgle Francis
Maclean being, at the date of such adjudication, in
Hongkong, and having had due notice thereof, sur-
rendered thereto and their last examination, and
respectively obtained their orders of discharge there-
er. That the petiticner, at the time of such ad-
judication, was residing in England, and had no notice
of such adjudication, and was thereby rendered unable
to show cause against the validity of the same within
the time limited by and pursuant to the provisions of
the bankruptcy ordinance of the colony. That the peti-
tioner was still subject to the jurisdiction of the Court
b4

Still and Geo
etition of ceruinr%?




50

THE LAW JOURNAL NOTES OF CASES.

[Fes. 26, 1869.

of Bankruptey of London. That the petitioner, on
June 19, 1868, obtained leave to appeal to Her Majesty
in Council, for the purpose of disputing the validity of
the adjudication in Horgkong of May 23, 1867, and
of having the same annulled.

The petition then alleged that it was necessary for
the hearing of the said appeal that the assignees acting
in the said proceeding in bankruptey in the Supreme
Court of Hongkong should be mage parties in the said
apﬁal, in addition to the other respondents.

e potitioner then prayed that the assignees ap-

inted under the bankruptey in Hongkong might be
Pl:ided to the names of the gth{r om‘lgent:s.g e

Mr. Lord apfeared in support of tl:‘ﬁetition.

SeLwyr, L.J.—Their LorpsaIrs will give the peti-
tioner leave to add the names of the assignees in the
bankruptey in Hongkong, in addition to the names of
the other respondents, without prejudice to a subsequent
:fplication to change the names of the assignees if it

ould appear that the bankrupt's estate is vested in

other persons.
Petition granted,

Comrts of Equity,

——

Hore MvuTuaL LiFr Assur-
ANCE AND Honesty Gua-
RANTEE Sociery ». Ebp-
WARDS.

Fraud—Assignee of Judgment obtained by Fraud—

Tn 1855 the assets and lisbilities of the Hope, &e.,
Society, were transferred to the Mitre Life Insurance
Comp(%:&, including among other liabilities an insurance

for 1
. Galles in November 1855, went to sea, and was
never afterwards beard of. In May 1867, his peracnal
representative, Schlappfer, sued the Hope Society on
the policy. The Mitre Company defended the action,
and its manager, Stronsberg, compromised it on the
terms of letting judgment be signed by default against
the Hope Society for the debt and costs. It appeared
that Stronsberg had himself purchased Schlappfer’s
interest in the action, and he assigned the judgment and
licy to one Bowes, as trustee for the defendant
Ewards. The Mitre Company in the meantime went
1883, Bowes, execution

ggldgment and

Lorp HatHERLEY, L.C.
Feb. 15, 16, 17, 18,

into liquidation. In February
havingml;een previously issued on the
nulla returned, presented a petition for winding-up
the Hope Society. The Society opposed it on the
und that the judgment, on which the petition was
E:zed, had been obtained by fraud. A winding-up
order was made by the MasTER or THE RoLys, but re-
versed by the Lomps Justioms; and on appeal the
House of Lords ordered the petition to stand over on an
undertaking by the Society to impeach the judgment. The
resent suit had been instituted for that purpose against
wards, Bowes, and the official manager of the Mitre
Company. The MasteR oF THE RoLLs dismiseed the
glaintiﬁ s bill with costs, .being of opinion the Society
ad not established a case of fraud. The society ap-

od.
i?]lr. Jessel and Mr. Hemming appeared for the appel-

ts.
. Mr, Southgate, Mr. Cracknell and Mr. G. O. Edwards
for the defendants Edwards and Bowes. .

H

., effected by one Galles on his life in the same !

My, Kekewich appeared for the official manager of the
Mitre Company.

The Lorp CHANCELLOR said (Feb. 18) there was now
evidence which had not been before the House of Lords
in Bowes v. The Hope Assurance Society. It was clear
that the action had been defended by the Mitre Com-~
Eﬁy through Stronsberg, and that the Hope Company

never interfered, probably considering that the
Mitre Society was only acting in accordance with the
provisions of the deed of sale. It seems likely that all
Rgﬁee had been deceived by Stronsberg; and though

. Edwards had no notice, and though no case of
fraud was set up ‘against him, he must take the judg-
ment with its equities. An injunction must conse-
quently be gr;nted to restrain all proceedings on the
judgment. o defendants Edwards and Bowes must
g:y the plaintiffs their costs of the suit, but there would

no costs of the appeal.

Lorps JustIOES.
Feb. 17.

Fraudulent Deed as

}Cmmcx v. Forp,

ainst Creditors— Wife's Debts be-
ore Marriage.
This was an appeal from the MAsTER oF THE RoLLs.
The bill was ﬁleg by the official assignee in & bank-
ruptey against the trustee of a deed executed under the
circumstances i:eusently stated, and Mrs. Barnard, the
wife of the bankrupt. The deed was a settlement exe-
cuted by Mr. Barnard of an annuity to which his wife
had become entitled since the marriage. It appeared
that at the date of the marriage Mrs, Barnard was lpargely
indebted to several creditors, who, after the marriage,
bad proved under the bznkruﬁtcy of her husband as his
creditors. No dividend had been declared in the bank-
ruptey. Mrs. Barnard by her answer claimed that, even
if tha deed should not be supported in its entirety as a
good settlement, still she had an equity to a settlement
out of it.

The question ux;iued was whether or not she had any
valid claim upon the property, either under the setile-
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ment, or by virtue of any equity to a settlement. The
MaSTER oF THE RoLL8 had by his decree declared that the
deed shonld be set aside, and the annuity should belong
to ‘gx: lai;tiﬁ for the (l{e;leﬁt Hof gb":'“ p totis.
aggallay and My, H, or the appellan
Mr. Barnard. P b
My, Jessol and Mr. W. W. Karslake for the plaintiff,

the respondent.

Their Lorpeatrs held that as against the credito
who were originally the wife’s the deed coul
not be supported.

Lozrps JusTIcms.
Feb. 19. }MABEK v. Pownixe,
Jurssdiction in Equity— Deed istered under Bank-
rupicy Act—Pi

This was an appeal from the decision of StuArT, V,0,,

givimling two put in by the defendants to the

The question was whether this Court would under-
take the administration of the trusts of a deed which
had been duly registered under section 192 of the Bank-

tcy Act. The bill was filed by Mr. in, on behalf
of hi dt{mdmo&a;h&cmn of&mo.)' Parkin,
against the trustees of the , and against certain
persons who had teed the payment of the instal-
ments covenanted to be paid by the deed. The deed
all some acts of misconduct on the of the de-
ts, and prayed for accounts. Pleas were put in
instead of demurrers, because there was an inaccur:
in the bill as to the date of registration of the deed, by
which it would appear, contrary to the fact, not to have
been dnléoregisbexed. The Vier-CHANORLLOR thought
that the Court had concurrent jurisdiction, and although
in general cases it onght not to exercise it, yet that there
were s&ecul circumstances in the present case, arising
from the alleged acts, which in the eye of this Court
‘were fraudulent, and which induced him to overrule the

My, Hinde Palmer and Mr. Ince for one defendant.
My, Green and My, Ince for the other defendants.

.was apparent, the defendant bei

My. Wickens and Mr. R. Roberts for the plaintiff.
Their Loren1es held that the pleas were good, and |

roversed the decision of the VicE- CELLOR. :
Lon%eeg-v;gcm } Ez parte BARNETT, In re TAYLOR.
Bankerupioy—Appeal from Regisirar.
The question which alone was argued in this case was
whether the Court of Appeal would hear an appeal from

an order m thedreguiet:lu of the Bankru thpfcy Court
acting as and not as represen e commis-
sioner under section 27 of the ankr?x;% Law Consoli-
dation Act, 1849,

M. Everitt for the appellant.

Mr. Bardswell, for the respondent, was not called

upon.

mal;hel{ Itﬁnnwsmrshetlg that if an improper order be
e e 0 course was to to

theeom:yxﬁaaiomr to d;schurl;o ?t.;rand not to comt:p tlt))l {hm

Court. They therefore dismissed the appeal.

* an earl

Lorp Rouriry, M.R.
Jan, 22, Feb, 10.

Way of Necessity— Infunction.

In March 1867 the defendant purchased the lease of
a piece of ground with a house, partly erected, though
not completed, upon it. Under the first floor there was
an archway over a road leading to a plot of ground
beyond, infended for mews, In the assignment to the
defendant, no right of way over this road to the mews
was reserved, and there were at that time other means
of access to the mews, The defendant, however, knew,
when he took the assignment, that his own house was
erected according to plans which included the adjo
property for building in such a way as to cut off
access t?l ﬂllne mews tlelxcepl; Ly the road under the arch-
way, and he saw the works proceeding in confo:
wifi; these plans. After thezeworka wereeoxm}m
he attempted to build up this road, and this was
filed to restrain him from doing so.

Mr. Graham Hastings was for the plaintiff,

Mr. and My, Wickens for the defendant,

Feb. 10.—The MasTer oF THE RoL1s granted a per-
petual injunction, on the ground that the road in
question was & way of necessity, and that its necessity
put on inquiry as
to the mode in which the buildings were to be erected.

Lorp Roumzry, M.R.| Taz Mavrmp Banxk (Lnarrep)
Feb. 18, 19, v. PELLY.

} DavIEs v, SEAR.

Company—Secrst Payment to Directors—Liability to
Refund,

In the case of The Madrid Bank (Limited) ex parte
Williams (35 Law J. Rep. Chanc. 474, where the facts
are fully set out), the MAsTER oF THE Ror1s refused to
allow Mr. Williams, on behalf of thot(a)gromaters, to stand
as a creditor of the company for 83,0004, the unpaid por-
tion of a sum of 10, payable under the articles of
association as otion money. The circumstance on
which this decision was mainly grounded was, that under
an all secret agreement, each had been paid to
four of the directors out of this promotion money. The

resent bill was filed against the directors to recover the
;,0001. actually paid. The MasTEr or THE RoLis, al
of the argument, intimated that he would
not hold the directors liable for the dpart of the 7,000
which had been paid to and retained by the promoters.
Thus, the contest was whether certain of the directors
should be compelled to refund the 500L each which
they had received,'and which they contended was paid to
them not in pursuance of a secret agreement, but as &
gratuitous act of bounty. .
Bafl:.. Rozburgh and Mr, Edmund James for the Madrid

Sir R, Bagg My, Southgate, Mr. J. N. Higgins,
My, Eddis, anm Renshaw for different directors.

Feb. 19.—The MasTER oF THE RoLLS held' that, whe-
ther these sums of 500/ each had been paid in pursu-
ance of a binding contract or were a mere gratuity to the
d.irectorsathepa ent could not be upheld the
shareholders, and ordered each defendant who had re-
received the sum to repay it. The bill was dismissed
with costs against those directors who had not received
any money, .

H2
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Lorp Romirry, M.R.\ Re TeE EsTATES INVESTMENT
Feb. 20. " CompaNy. Pavrr's Case.

Company— Misvepresentation—Conéract to Take Shares—

Paull took shares in the above company on the
taith of representations in a prospectus which have
been decided to have been false and fraudulent (Ross
Estates Investment Company, 37 Law J. . (N.8.)
Chanc. 878). On his diseoverinf this to be the fact, he
repudiated his contract, and applied to the company to
rescind it, and remove his name from the register of
shareholders. The company, huwever, refused to do so,
and brought an action against him for allotment money.
A number of other us were in the same position as
himself ; and one o¥ them, Ross, by arrangement with
the others, instituted a suit to set aside his contract to
take shares, and have his name removed from the
register of shareholders. It was intended that Ross's
case should settle that of the others; the actions at law
‘were stayed, and the company undertook that Paull and
the others should nota:g prejudicedm}:y not taking pro-
ceedings in equity, waiting till Ross’s case was
decidegf Aeqd L o
favour, but not till after the company had been ordered
to be wound up on the petition of their secretary.
This was a summons to place Paull’s name on the list of
m]lt;l bm d Hi for th cial

r. ate and My, Higgins, for the official liqui-
dator, contended that, as Paul had not taken any ac%ual
steps to avoid the contract before the winding up, he
ought to be on the list of contributories.

r. Jessel, Mr. Swanston, and Mr, Everitt, for Paull,
were not called on ; and

The MasTER oF THE RoLLS said that it was quite
proper, under the circumstances, for Paull not to take
sefpamte proceedings in equiti, but to await the result
of those taken by , and he ought not to be made a
contributory.

Lorp Romrrry, M.R,
Feb. 22. ’ }anm v, BEVAN,

Tenant for Life—Income and Capital.

A testator had directed his g:&pertyto be realised
and the income to be paid to his wife for life. A portion
of his property consisted of a mortgage debt of 3,000l
secured on a reversion, which could not be realised at
once, nor was interest paid on it; at the death of the
testator there was due for interest 6001., before the mort-
gage debt could be realised by the falling in of the
reversion & further sum of 2,300/ accrued due for
interest. The case now came on to determine how much
was to be paid the tenant for life in respect of her
having gone without income in the meanwhﬁa as far as
this part of the testator’s property was concerned, and
how much was to be consid as capital belonging to
zh:& estate. It was fourteen years since the testator %md

i .

. Mr. Jessel and My. Archibald Smith, for the tenant for
life, contended that a calculation should be made what
sum and comgound interest, invested at 4 per cent. one

ear after the death of the testator, would now produce

,000L This was to be treated as capital, and the
balance d]‘md to the tenant for life in respect of the
income she had forborne.

My, Baggallay and Mr. Macnaughten, on the other

ecree was ultimately made in Roass's | partn

hand, eaid the estate was entitled to the same sum it
would have had if the mortgage debt could have been
realised at the death of the testator, namely, 3,600Z,
which was about 400/. more than it would get by the
method the tenant for life suggested.

The MasTER oF THE RorLs decided that the tenant

for life was entitled to what she asked for.

Stuart, V.C.
Feb. 23, }Mmts v, P1cKsToNB.

Partnership—A ent to Dissolve—Stipulation as to
Aocepmuoiahm—wabtfmethW
- ific Performance.
In June 1862 the plaintiffis and the defendant Pick-
stone were in ership together, at Manchester, as
cotton s%ihnners munafnufactu:;:) . em ership
TO] en consisted of (infer ali 0 perty
mm the partners by Lord Derby, mﬂeshed
in them, as such, for a term of years, from
October 8, 1855. On June 6, 1862, an agreement was
entered into by the ers for a dissolution of the
ership ; and that ent contained eight clauses
to the following effect: (1) as to the dissolution itself;
2) a8 to certain wool to be taken by the defendant;
8) as to the payment of a loan of 14,265 1s. 8d. and
other moneys to the defendant in t of his then
interest in the concern ; (4) and (5) a reference of several
matters of account to arbitration ; and (32 as follows :—
¢ That the plaintiffs should, at the cost of the defendant
Pickstone, grant a lease to him of certain buildings and
premises occupied by him at Stand, part of the partner-
ship property, on the terms of a draft lease aigned
b{u;ht:k's “:l‘zl ‘rﬁrﬁeﬂ hereto” (7) lf’r:hvided that the
inti 0 ive up possession of the premises, not
Lter than Septegber , 1862; and (8) for mutual
releases. . The draft lease contained a stipulation that
a sufficient supply of water for all purposes for which
the said premises might be used in accordance with the
covenants thereinafter contained should be supplied by the
lessors (the plaintiffs) from their reservoirs, of which a
quantity not exceeding 10,000 gallons per day was to be
supplied from their top reservoir. The rent reserved by
the draft lease was 20&. annum ; and the lease was so
made as to be determinable by the defendent at the end
of 8, 7, 14, or 21 years, on six months’ notice. The
defendant entered into the dpoeaaasion of the premises
the footing of the aforesaid agreement; and in 1863 the
arbitrator made his award, under which the defendant
paid the plaintiffs & sum of 1,400/ In November 1866
a further . reference of other matters then still pendin,
between the parties was agreed upon ; but no award ha
yet been made under that submission,
The defendant had not executed, and refused to
execute jwhen tendered to him by the plaintiffs, a lease

of thedpremise;aclyf whicl;1 he alvlvas in thion; on g

und  princi , 88 he , that the plaintiffs
%d n&. suppl yh.im with the water as stipulated,
without whic£ tﬁe premises would be perfectly useless
to him, Upon that, the plaintiffs filed their bill in this
suit, to compel the defendant ¢to rm - the sixth
article of June 5, 1862, and to t a lease of the

premises therein mentioned, at the rent, for the term
of I“& and on the terms generally, of the draft lease

80 Aj by the parties to the said ent.” .
r. .Dickc’nmpa:gd My, Bedm%f.:;';emd for the
plaintiffs,
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" Mr. Greene and My. H. B. Ince, for the defendant, in-
sisted—(a) That the plaintiffs could not compel him to
perform a u})a.rt only of the agreement. () That even
if they could, they could not give him all that he was
entitled to under the lease; viz., the supply of water.
(¢) That several of the matters in dispute between the

ies were still undisposed of by the arbitrators; and
hn&Th&t time was a complete bar to the plaintifi's

StuART, V.C., was of opinion that the lease and the
:Eroement were both clear and distinet in their terms;
1:;1 :;hif: ;vai&ience in the au}t ]iild not show that the
plainti in any respect failed to
of it; that the evidence did show that, dthonghpt.:z
water might not be supplied from the particular source
mentioned, it could be, and in much larger quantities,
from others ; that the defendant, who had originally been
a copartner with the plaintiffs in this very prolPorty,
must have known all its requirements and capabilities ;
that he had ‘received the 14,265/ 1s. 8d. under the
ent of June 1852; that the filing of the bill in
is suit was a complete and valid revocation by the
plaintiffs of the matters submitted to arbitration; that
time did not bar the plaintiffs; and that the defendant
must execute the lease and pay the costs of the suit.

rform their

Stuart, V.C.
Dec. 7,9, 1868, + HoLLAND ». HoLLAND.
Feb. 11, 1869.

Trusteo—Acceptance under Hand and Seal—DBreach of
Trust—Specialty Debtor,

The question argued upon this adjourned summons
mwhether the cestuis que trust of a trustee who, by
deed duly executed, accepted the trusts of a will and

8 committed a breach of trust, were entitled to
be considered as ialty creditors in the administra-
tion of his assets. an indenture dated December 10,

1869, Frederick Cooke was appointed a trustee of the
will of Hi Clarke, jointly with one Claypon, and
Cooke ‘did thereby testify and declare his acceptance of

the said trusteeship.’ This indenture was duly executed | disco

by Cooke, who survived his co-trustee, committed a
breach of trust by i s]roperly retaining in his hands
moneys arising from the sale of property of the tes-
tator, and died insolvent. A suit for the administration
of the estate of the testator Clarke having been com-
menced, new trustees of the will were appointed, who
carried in a claim as specialty creditors in another suit
Ehiﬁh had been instituted to administer the estate of
ooke.

Mr. Dickinson and My, Horace Davey for the
claimants.

Mr. C. Hall and My, Speed for the simple contract
creditors of Cooke.

- Mr. Dickinson in reply.

StuarT, V.C, statzs {ia strong impression that in the
case of a declaration of trust under the seal of the
trustee the cestuis que trust were specialty creditors ; but,
Toaacom v: Horwsos, Taw 3x Hope 3 Chanes e 258,

lsaacson v. w J. ] c.
resarved bis final judgment, P

Feb. 11.—S1uART, V.C., now showed, in an elaborate
review of all the authoriﬁekthat, except in W v.
Grant, 2 Drew, before V.C. KINDERSLEY, and Jsaacson
v. Harwood, 87 Law J. Rep. (¥.8.) Chanc. 209; s.c.

cases where the Court had refused to allow a claim
inst the assets of & trustee for a breach of trust to be
a specialty debt, the trust had been created by will, and
the trustee had executed no deed under his hand and
seal which bound him to the performance of the trusts.
And His HoNoUR came to the conclusion thut.‘rboth upon

rinciple and upon the nuthoriﬂ of Lord Talbot, Sir
gose E Jekyll, S}i’r John Trevor, Lord Eldon, Sir Lance-
Iot g)hadwe{l, and V.C. Knight-Bruce, he was bound to
hold that, where a trustee had executed such a deed, his
cestuis que trust were entitled to rank as specialty cre-
ditors,

Mavrixs, V.C.

Jan. 12,18, 14. + GRAY v. LEWIS.
Feb. 17,

C Directors—Agreement ultra vires— Purchase
of?a 3ompaay’a Shares with their own Funds—Breach
0 2

This was a bill filed by the plaintiff on behalf of himself
and all other shareholders (except the defendants) in
Laffitte & Co., Limited, against the directors of the
company and others, im ing certain transactions in
connection with the establishment of the company in
December 18856. The main object of the company was:
to purchase the banking business of Mr. Charles Laffitte
in Paris, the sale of that business being subject to the
condition that 40,000 shares should be subscribed for in
London ; the whole capital of the new oompn%zvu to
be 8,000,000, divided into 150,000 shares of each,
1. Wﬁlo on application, and 4/. on allotment. The:
40,000 shares were taken up by the International Con-
tract Company, y in behalf of the Ottoman Financial
Association as their nominees, and partly for their own
benefit. Neither the International Contract Company
nor the Ottoman Financial Association were at that time-
ina ‘ioaition to advance the money payable in respect of
the shares.

An mgement was thereupon entered into on De-
cember 8, 1866 (the day of registration of the new
ational Bank undertook to
t the promissory notes of the International Con-
tract Oompan{)oto the amount of 200,000%, the directors
of Laffitte & Co. (two of whom were also directors of
the National Bank) at the same time undertaking that
‘ until the amount of such notes should be replaced to
the National Bank there should stand to the credit of
Laffitte & Co., Limited, an amount equal to the sum re-
maining unpaid on the said notes.’

The prospectus was then issued, concealing the nature
of the above transaction, and stating that the requisite
number of shares had been taken up. Upon the faith of
the representation contained in the prospectus the plain-
tiff took 200 shares in the company.

It appeared that none of the promi notes of the
International Contract Company were paid at maturity ;
but were, in fact, paid by the National Bank out of
moneys standing to the credit of Laffitte & Co. A fur-
ther sum of 30,000/ was subsequently advanced lavl the
National Bank under a similar arrangement with the
directors of Laffitte & Co. An order for winding-up the
company was made on November 3, 1866, shortly after
which ﬁmnt bill was filed.

M't'lﬂ‘ H on, Mr, Cotton, and My. Fischer for the

M. Jossel and My, Lindley for the National Bank.

company), whereby the
un

Law Rep, Chanc. 225, before Lord CaImxs, in all the

8r R. Palmer, Myr. Druce, and My. Wickens for



54

THE LAW JOURNAL NOTES OF CASES.

[Fes. 26, 1869.

Mesars. Lewis and Henshaw, directors of the National
Bank and of Laffitte & Co.

My, E. K. Karslaks, Mr. W. Pem%r. Jackson,
Myr. V. Hawkins, Mr. Bowring, Mr. burgh, Mr.
Caldecott, My. Qlasse, and Mr, Robinson for other de-
fendants.

Myr. J. Pearson and My, Waller for the official

8, V.0., held that the transaction was illegal, being
in effect a surchase by Laflitte & Co., Limited, of their own
shares, an abreachoftrustonthepartoftixedirectom,
that their agreement with the National Bank, upon the
faith of which the money was advanced, was ultra vires ;
that the bank could acquire no rights thereunder, an
must therefore recoup the sums paid upon the pro-
missory notes. His Honour characterised the whole
proceeding as ¢ false, fictitious, aud fraudulent.’

Marins, V.C.| Re GENERAL PROVIDENT ASSURANCE

Feb, 20. Coxpaxy (LiuxTED).
Omper T g R My O

1 & 81 Pict. c. 181, &. 87,

Adjourned summons. In Jan 1868, shortly be-
fore %he winding-up of the a.bo“i‘rrey oo?::t;ny, MZeam.
Brandon advanced 1604 to the official manager, upon the
deposit ot;d cortamb i h’:’ee{’ls, andtha memorandum nfm::-
gage sign i ut without requiring any of the
special formnh{'iee prescribed then:qrticles of the com-
pany and the Companies Act, 1862, for effecting a valid
mortgaif: No record of the transaction was entered in
the books of the company. In the winding-up the Chief
Clerk disallowed the claim,

Mr. A. E. Miller, in support of the summons, contended
that the equilable right of the mortgagees could not be
defeated by the mere absence of the formalities required
to create a legal m ; moreover, that the contract
was binding upon the comémn under the provisions of
80 & 81 Vict. c. 181, 8. 87, having been entered into
with ¢a person acting under the implied authority of the

%
ot ‘apter Higgins, for the official liquidator, resisted

e claim.

Maxrxs, V.C., held that the company was not bound,
and disallowed the claim, with costs, but without ;i:':-h
Jjudice to any lien that Messrs. Brandon might eatabli
upon the deeds in their handa,

M‘f;:gs’zg ‘0'} OZANNE v. KRNNEDY, .

Will—Masntenance and Education of I%aat Children—
Amount Restricted by Wi

This was a summons (adjourned from Chambers) on
behalf of the three infant c'}nldren of Lord Nigel Ken-
nedy, to have a sufficient sum applied for their mainten-
ance and education out of the income of certain trust
funds to which they would become entitled on attaining
their majority, under the will of their grandmother,
Catherine May.

The testatrix directed the trustees to a}:ply so much ‘of
the income of the Kros;)ecﬁve share of each child as
they should think fit (‘not exceeding, during the life-
time of their father, the sum of . in each year’
towards the maintenance and education of such chil
Their father was still living, but it was contended that

the above sum was insufficient for properly maintaining
the children according to their station, and the Court
was asked to sanction some further allowance out of the
surplus income of the trust fund, the accumulations of
which were very .

Mr. Glasse and Mr. Waller for the summons.

My, and Mr. Burgeit, for remaindermen
entitled, in the event of the children dying under egr,
to the accumulation as well as the capital, resisted the
application.

r. E. K. Karslake and My, Whilehead for the
trustees.

Maxxws, V.C. held that inasmuch as the testatrix had
expresaly restricted the sum to be applied for main-
tenance, the Court could not go beyond the terms of the
will or make any further allowance, )

J‘ﬁf l‘g‘.c'}Bnucmnn v. WILLIAMS,

General Power AW’ Appointment making
Frnd part of %wm Personal’ Estate— Destination of
Undisposed-of Residue.

By an indenture dated May 19, 1823, and by another
indenture dated Nov. 18, 1852, certain property was
vested in trustees in trust for such persons as Eleanora
Davies should by deed or will appoint; and in default of
appointment (in the events which happened), in trust
for her next of kin.

Eleanora Davies made her will, and thereby, in pur-

saance of all powers enabling her in that behalf, devised
and bequeathed all , real and persomal, over
which she had any disposing power, to her executors

th?iremaf’ ter named, their Z‘i:s,efecubors, admxmsm’ i rators,
and assigns upon trust. to‘m A
after puymen%):;f debts, the testatrig grected hgm-
tors to make certain payments thereout, but did not dis-
pose of the residue. ﬁe residue of the settled personalty
was now claimed by Mrs. Davies's next of kin on the
one hand, and on the other by the representative of her
husband, who survived her.

My. ¢t for the plaintiff. :

Myr. Druce and Mr, Fresling for the representative
of the husband.

My, Hardy, Mr. Higgins, Mr. Bevir, and Mr. Gardiner
for the next of kin.

Jamzs, V.C., held that the testatrix had appointed the
Dt of hor goners porsonal ntate and that, ccordingly:

of her esta t 'y

gh?;tteundiap%::d-of residue belonged to the husbanc{?a
estate.

Jauzs, V.C.\| SALIBBURY v. METROPOLITAN RATLWAY
Feb. 19, CoMPANY.

Public Company—Payment of Dividende out of Capital—
Injunction.

By Acts passed in 1884 the Metropolitan Railway
Company were authorised to make two extensions of
their undertaking, called respectively the Notting Hill
and Brompton ion, and the Tower Hill
sion. These extensions were, in fact, treated as to
capital as one undertaking, and this was legali

ab
initio by the Metropolitan Railway Act 1868, and ac-
| cordingly the ca;‘;i and shares of either extension are

Imown as extension capital or extension shares.
The Extension Acts authorised the creation of exten-
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sion capital by shares to the amount in all of 1,000,000%., l

and the borrowing on th(; czlo;dit of lthe exmm of
0004.; and, accordingly, by resolution on
g‘:g)’ruuy 8, 1865, 19,008 10/, extension shares were
created to carry, after December 31, 1866, the same
dividend as the original ordinary shares, but so that for
the first three years no such dividend should exceed
6 per cent. per annum. .
oon after these resolutions were passed the directors
with Messrs. Kelk & Co. for the construction of
e Tower Hill or Eastern Extension. The agree-
ment provided that the extension should be com-
pleted by December 81, 1887, and that in order
to secure punctual completion, the contractors should,
until the railway should be completed ‘and open
for traffic, pay to the directors such sums of money
a8 should be
sum of 700, (the share capital created in t of
this extension) aathshould i(:)rfom time to time be called
up and paid, at the rate of 5/ per cent. per annum,
wheil Debomber reafior ot
6 per cent.; but it‘, in the opinion of the eomﬁ\ny’s
engineer, there should be any such delay as should
render it impracticable to complete the railway in the
time appointed, such allowance, in respect of interest,
was to be made to the contractors as should be equi-
valent to the interest payable by the contractors for the
period of the delay so occasioned.

In January 1868 a suit was instituted by a share-
holder for the purpose of restraining the directors from
charging certain payments to capital, and an interlocutory
injunction was granted. The suit was not brought to a
hearing, and in the Session of 1868 an Act was promoted
by the directors for the purpose, amongst others, of put-
tgzg an end to this litigation. The Act p. as the
Metropolitan Railway Act 1868, and after a preamble in
which it was recited that the progress and completion
of the undertaking might be delayed, and the com
greatly embarrassed, and the interest of the shareholders
endangered if the litigation continued or were revived,
and that it was therefore expedient that such provision
as in the Act is expressed should be made with refe-
rence to the charge and application of the share capital,
it was enacted that all moneys paid by the contractors

uivalent to interest upon so much of the-

31, 1866, and thereafter at the rate of |,

y | therefore the Act of 1868 had no

b{ way of penalty or otherwise for the non-completion
of the extension, or arising under their contracts or en-
gagements, should be carried to the revenue account
of the extensions and be applicable for the payment of
dividends. The Act of 1868, as well as all oﬁr Acts
relating to the financial ments of the company,
provided that no dividend should be paid out of capita.i
or money borrowed.

In January 1860 Messrs. Kelk & Co. under their con-
tract tEnid to the directors 42,6001, for delay in complet~
ing the Eastern Extension, and the directors admitting
that such delay was attributable to them, had repaid, or
were about to repay this sum to Messrs. Kelk & Co.
This sum of 42, the directors intended lo apply in
payment of dividend on the extension stock.

It was not disputed that the repayment of the
42,60(111. to Messrs. Kelk & Co. would ie borne by the
capital.

o plaintiff, who was a holder of 200 original shares

urchased on Dec, 28, 1868, sued on behalf of all the
shareholders except those who were defendants, and
sought to restrain the application of the 42,600 to the
payment of dividends. .

Mr. Amp, Mr., Kay, and Mr. B. B.
for the moti’(‘f:ft,contended ‘that the payment of
42,6001, :)g Messrs, Kelk & Co. was a mere device for
evading the prohibitions against paying dividends out of
capital, and was not legalised by the Act of 1868,

Sir R. Palmer, Mr. Druce, and Mr. Bristowe, for the '
defendants, opposed the motion.

Jauzs, V.C., was of opinion that the payment of the
42,6001. iglthe contractors was a mere sham paymen&
and that there was no part of this sum of which it couls
be truly predicated that it was money ¢ paid by the con-
tractors for the non-completion of the extensions, or
otherwise arising under their contracts or engagements ;'

tptpi:iuﬁon, and there
must be an injunction restricting the payment of any
dividend out of the 42,600/ or any other moneys the
directors shall have received or shall receive from Messrs,
Kelk & Co. under the provisions of their contract, and
which have been repaid or are to be repaid to Mesats,
Kelk & Co. by the company.

the

@onrts of Common Falo,

—_——

Queen's Bench.| LowiEss v». THE ANeLo-EaYpTiAN
Feb. 11. Corror AXD O1L CoMPANY (LInM.)

Libel —Privileged Communication —Letter Printed by
Directors of Joint-Stock Company and Sent to Absent
Shareholders—Report of Auditors—Evidence of Express
Malice.

This was an action of libel against the defendants,
who were a limited liability company established for the
purpose of growing cotton in Egypt. The plaintiff was
their manager in t, and it was part of his duty to
send over to this country an account of his transactions

to enable the directors to prepare an account of the pro-
fits of the undertaking and to furnish it to their share-
holders. The libel complained of was a letter addressed
to the shareholders, calling their attention to the report
of the directors at their annual meeting, the balance
sheet, and the report of the auditors. This letter
contained these words, ¢ We certify that the accounts
as above stated are correct. The shareholders will
observe that there is a charge of 1,306/ 1s. 7d. for
deficiency of stock, which the m r is responsible
for. His accounts have been badly kept, and have been
rendered to us very irregularly’ The letter was
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inted by the authority of the board of directors, and
m to el:ych shueholde?: together with the invitation to
the annual meeting of the shareholders of the company.
At the trial before KErry, C.B. at the Lancashire
Summer Assizes, 1888, it appeared that the auditors had
sent in their report, in spite of explanations from a Mr.
Bell, which it was now admitted showed that the plain-
tiff had not been guilty of any misconduct. The Crrer
BARoON exp his opinion that the letter was a
privileged communication, but left the question whether
1t was a libel to the jury, who found for the plaintiff, with
leave for the defendants to move. A rule to enter a verdict
for the defendants, having been obtained on the ground
that the letter was a privileged communication, and
that there was no evidence of the publication of a libel
by the defendanta,

Holker and Gorst showed cause, and contended that
the letter was not a privileged communication; and,
:aning that it was, there was evidence of express

ce on the part of the defendants in causing the
libel to be printed, aud to be communicated to the
absent olders, which ought to have been left to

thej}ury.

ansty and R. C. Fisher, in support of the rule, con-
tended that no affirmative evidence of malice was ten-
dered by the plaintiff at the trial, nor did he require the
question of express malice to be left to the jury.

The Courr (MELLOR, J., and HANNEN, J.) made_the
rule absolute. The libel was prima facie privileged, as
the shareholders had an interest i knowing everything
about the conduct of their officers in matters within the
scope of their duties, and the directors had no reason to
1] that the auditors had arrived at a wrong con-
clusion ing the conduct of the plaintiff. No ex-
trinsic or intrinsic evidence of malice was shown, as
printing the letter was a reasonable mode of making
the commaunication, and it could not be necessary that
o:}iy o shareholder should print or publish it ere
had, therefore, been no injustice to the tglaintiﬂ' in
omitting to leave the question of malice to the jury.

Rule agoolute.

* Queen’s Bench.
Nov. 19, 1868.  LEVI v. SANDERSOX.
Feb. 15, 1869,

Costs— County Court Act, 1867 (30 & 81 Vict, c. 142)—
Action commenced before passing of Act and continued
after t—Statute of Gloucester.

This was an action for the tKrice of goods sold and
delivered commenced before the passing of the late
County Court Act, 30 & 81 Vict. c. 142, and continued

nding some time after this Act came into operation.

K July 1868 it was ordered to be tried before & Count

Court judge, and a verdict was obtained for 6/ only. It

was, however, a case of concurrent jurisdiction under 9

& 10 Vict. c. 95, 8. 128, 8o that if the provisions of the
former County Court -Acts had remained in force the
plaintiff would have been entitled as of right to obtain a
rule or order for his costs. The master declining to tax
the costs, a rule was obtained on behalf of the plaintiff

for this pw .

Patchett aﬂowed cause, and contended that the repeal
of the former restrictions of the County Court Acts as
to costs did not revive the statute of Gloucester, and
cited Butcher v. Henderson, 37 Law J. Rep. Q. B. 138.

Pinder, in support of the rule, contended that as all
the restrictive enactments as to costs in the former
County Court Acts were repealed before the trial, and
as the case was unaffected by the new restrictions intro-
duced by the last Act, the plaintiff was entitled to his
costs under the statute of Gloucester. He cited Restall
v. The London and South- Western Railway Co., 37 Law
.(I)Jl}e é5Exch. 89 ; and Mount v. Taylor, 37 Law J. Rep.

The Courr (Lusm, J.,, HANNEN, J., and Hayss, J.),
after talnnﬁ time for consideration, now made the
abeolute. Having regard to the importance of uniformity
of decision in cases of this nature, they were not die-

to -dissent from the view taken by the Common
leas in the case of Mount v. Taylor, 37 Law J. Rep.

C.P. 825.
Rule absolute.

Common Pleas. CROPTON AND ANOTHER
Nov. 12, 1868. Feb. 12,1869. f v, Davis AND WIrE.
Will—Construction of —Equitabls Estate in Fee, subject to
Defeasance.

The question was as to the construction of a will, by
which the testator devised a house to trustees on trust
to ap‘i)l the rents for the benefit of his granddaughter
(the defendant Maria), until she should attain the age
of 21; but in case she should die under that age, then
he devised the house to his daughters, Elizabeth and
Caroline, their heirs and assigns, as tenants in common.
The residue of thd testator’s real and personal estate was
bequeathed to the tglunuﬁ's, who, as such resid de-
visees, claimed the house upon the defendanmria
attaining 21.

The case was argued last Michaelmas Term b
MD:gbg{i feymow (Beresford with him), for t.ze plain-

and by

3': Brown (Turner with him) for the defendants.

Cur. adv. vult,

BRETT, J., now (Feb. 12) delivered the judgment of
the Court in favour of the defendanu{l on the ground
that the defendant Maria, in whose right the defendants
claimed, had an equitable estate in fee in the house in
3;xestion, subject to defeasance only in case she should

e under 21,
Judgment for defendants.




Mazcn 5, 1860]) THE LAW JOURNAL NOTES OF CASES. 57
Tuble of Cuses.
—_——
EQUITY. Horz v. Hors—Hors v. Caxyeem—Practice: Admini-

ARERAMAN Inonwomk Compawy (Lnutmp), In re.
Pexx's Cass—Company : Winding-up: i .
CHELTRNHAM AND SwaNseA Rairway CARRIAGE AND
‘WaaaoN Coupany (Lnarrep), Re—Contempt of Court :
Publication without Comment of Statements contained
in Petition for Winding-up @ Joint-Stock Compan,
pending the Hearing of the Petition in Court: Corts .
CHELTENHAM AND Swansea Ramway CARRIAGE AND
‘Waaaox Company, In re. Ex parte Lrtrriz—Com-
pany: Sharekolder : Delay : Acts of Aoquiescince .
Coox v. Avp1son—Trystee and Cestus que Trust: Settle-
ment: Power to Invest in * LeaseRold or Chattel Per-
sonal Securities:’ Advance of Trust Fusds by Trustes -
ot a Inasehold House and Furstture: Trustes both the

" Landlord and Mor of the House : Conflicting Fn-
tarests; Sals of t;cg‘g:qwrty z the Mm‘t
Funds mixed up with his own : Liability of Trustes .

Crusk v. Pamne—Stock Jobbers: * Registration Gua-
ranteed,’ Sale with . . . . .

Exrize Corrorition (Lnuwep), Re. Re Crry axp
CounrY cn Coumeaxy (LnoTen)— Practice:
Winding-ug:'la‘guidator: Admissions : Evidence .

Fimioen v. SraTer—Injunction: Restrictive Covenant
in Lease: Bublessce: Notios: Sale of Spirituous
Liguers : Kvidence : Affidavit . . 61

Geeing o}. J‘E}mm-— .byM‘l‘h m Dmth -
ment ortgage Debt by : ank-

of Husband : ignees . . . . .

Hriv v. Himr— Practice : Evidence taken ¢ de bene csse:’

Right to Read Depositions in a Concurrent Sui¢ . . 61

58

60

58

58

59

60

“mmby&.g':f Husband and Wifs Defendants: Con-
¢ fs > Separate Appearance of Husband :
%of Motion . . PP" . f . .
Sovrn. Beszx Racramariox Co., In re. Ex Parxz
AND Layron—Documents, Production of : Solicitor's
Lien; Winding up: Companies Aot 1862, 8. 115

60
67

PROBATE AND MATRIMONIAL.

Awprew Russxryr, In the Goods of— Executor Remousmce
ing: Grant of Adminisiration as Attorney to Remounc-

tng Executor: Rule 50: 20 & 21 Vict. c. 77,8.79:
Criseaw v. Comaxo—Order on

Unsuccessful ‘endant
{o Pay Piaintiff's Costs as Tazed : Squutrwatim:
Stock, in Books of Bank of gaqland in Defendants
Name : Power of Court to «r Bank to Pay over
Dividends: 1 & 2 Vict.c.110 . . . .
Gzorar v. Gxorar—Dissolution of M on Wifes
Petition: Rights of Husband in Wife's 'd Es-
tate qfter s Amnuity to Wife Secured om Aer
Property: Practive . . . . .
J. 8. S8wixworp, In the Goods qf—MmmP :
7 "»

62

62

62

Ermm:g'ynatmmﬂdoor
Presence of Witnesses . . 62
ADMIRALTY.

Roxar Cmarten, Tax—Damage : Compuilsory Pilotage :
B‘IotalmtoBIm:Oomg . e W

Courts of Equity.

tion. On a summons obtained by the official liquidator
under the Companies Act 1862, s, 115, V.C. MaLINs

’ e p—
- In re TR SourH Essex RE-
Loro Hareeruey, L.O. } 0 ) 0 o Co.  Er parte
Feb. 19, 24. { PAYNE AND LaYTON.

Documents, Production of—Solicitor's Lien— Winding
e _cm?{. Act 1862, 3. 115. ®

The official li%uidator of this company, which was
being wound up, had been refused permission by the firm
of solicitors and parliamentary agents which had been
employed in obtaining the company’s Act, to ins
the documents relating to the company which were
in its jon. The ground of the refusal was that
the firm claimed a lien on the documents for costs,
and that this lien would be prejudiced by such produc-
VOL. 1V,

had held that that section applied to such a case, and
that Messrs. Payne & Layton were bound to produce the
pa%n. They appealed,

r. Fischer was for the appellants ; and
. Mr. Cotton and My, Decimus Sturges for the official
liquidator.

e LORD CHANCELLOR was of opinion that, although

pect | under the old Winding up Acts solicitors could not have

'begn obliged to produce documents on which they claimed
a lien at the instance of an official manager, a new rule
had been introduced by the Act of lﬂg;. Section 115

provided that the lien should not be destroyed by pro-
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duction, but it %ave an official liquidator power to call
for production. The VIcE-CHANCELLOR’S order must be
affirmed. As, however, the case was one of first im-
pression, there would be no costs.

Lorp HatHERLEY, L.C.
Feb. 19, 24.

Stock Jobbers—¢ Registration Guaranteed,’ Sale with.

The original plaintiff, Cruse, in November 1865, sold
100 shares in the Contract Corporation to the de-
fendants, who are stock jobbers, with ¢registration
guaranteed.” The Paines then sold the shares to
another firm, which, before the settling day, gave them
the name of a Mr. Hutchinson as transferee, and
Hutchinson’s name was inserted on the transfers, which
were executed by Cruse. Hutchinson took the share
certificates, but did not execute the transfers on his part,
or get his name placed on the register. Cruse’s name
being still on the register, when an order was made
for winding-up the Contract Corporation, he instituted
this suit against the Paines for specific performacce and
indemnity, and on his death the suit was continued b
his executors. Vice-Chancellor Girrarp (37 Law J.
Rep. Chanc. 711), having held that the effect of the
contract of November 18656 was to make the de-
fendants liable to assume all Cruse’s liabilities in respect
of the shares, and that the executors were entitled to
all the rights he had possessed, the Paines appealed.
Since this judgment Coles v. Bristowe and Grissell v.
Bristowe had been decided by the Appeal Courts in
equity and at common law ) tively. )

Sir R. Palmer, Mr. Kaye, and My. J. Napser Higgins
appeared for the appellants ;. and

Mr. Mellish, Mr. Druce, and Mr, Marten for the re-
spondents.

The Lorp CHANCELLOR eaid the one distinction
between the present case and Coles v. Bristowe con-
sisted in the guarantee here of registration. The effect
of that was that the contract became one to find & pur-
chaser not only willing to buy the shares, but willing
to accept and register them ; and that until this was
actually done, the original purchaser, the jobber, re-
mained liable. Consequentf , Hutchinson not being
registered, the Paines were bound to perform the whole
of the contract themselves. The VIcR-CHANCELLOR'S
decree must be substantially affirmed, though with cer-
tain variations in form. Thus, instead of an order for
the payment of certain moneys to the executors, which
they were to pay over on account of their testator's
liability on the shares in the Contract Corporation,
there would be a declaration that the defendants were
liable to procure registrations of the shares of the late
plaintiff in the name of some other tg:mon than him, on
or before November 16, 1865, and that they were now
bound to procure the release of his estate from all costs,
damages, and expenses on account of his name remain-
ing on the register.

} CRUSE v. PAINE.

Lorps JusTickS, | Jnre ABERAMAN IRONWORK COMPANY
Feb. 27. (LaMrrep). PErx's Cask.
Company— Winding-up— Contributory.

Appeal by Mr. Peek from an order of Marins, V.C,,
fixing him as a contributory to this company for 80
shares. The company was formed and registered in

1864, and the I'grospactus stated that 14 per share was to
be paid on application, and 41 on allotment. On August
26, 1864, Mr. Peek applied for 100 shares, and paid the
deposit of 1/. per share. On Sept. 8 Mr. Peek received
the following letter from the secretary of the company :—

‘In reply to your application, the directors ﬂave
allotted you 80 shares, on which 5l per share must be
paid on or before the 15th instant.’

On Sept. 10, 1864, Mr. Peek wrote and sent a letter
repudiating the shares, on the ground that the prospectus
of the company contained misrepresentations. He never
Eaid the allotment money nor any call. His name was,

owever, entered on the share register as having become
a shareholder on Sept. 5, 1864. The company was
ordered to be wound up in 1866.

Myr. Glasse and Mr. Fischer for the appellant.

Sir R. Pamer, Mr. Cotton, and Mr. Ferrers, for the
official liftidator, were not called upon.

Their Lorpsuirs held that as there had been a dis-
tinet allotment, and Mr. Peek ouiht all along to have
known or assumed that his name had been placed on the
share register of the company, it must now remain
there, and consequently the appeal must be refused with
costa,

In re CHELTENHAM & Swan-
. 8BA RarLway CArriace
AND WaeaoN CoMpaNTY,
o U Ez parte L1TTLE.
Company—Shareholder— Delay— Acts of Acquiescence.
. ']I}m n:fmehof Mr. Litﬂedv:;s onhtllxle l1)-e ister of share-
olders of this company, ou| e never ied
for or consented top:t‘l’re abms,gbut his name ha:lp ﬂen
written at the foot of an application by another man.
Mr. Little first became aware of this on receiving notice
of & call in September 1866. He thereupon applied to Mr.
Shackleford, the managing director, who admitted the
mistake, and told Lim that all would be right if he
sigried a form of transfer. Mr. Little signed the form,
but the transfer was not completed, for in March 1867
he received notice of another call. He then addressed
himself to the board of directors, who promised to
inquire into the facts. Nothing more, however, was
doue; and Mr. Little now agplied, under section 35 of
the Companies Act 1862, to have the register rectified
by striking out his name. A petition for winding up

the company was now dl:ﬁ;
My, Swanston and Mr. Graham Hastings appeared in
:,lpplica.tion.

support of the
My. F. C. J. Millar, for the comia.n A
0

Lorp Romirry, M.R.
Feb. 26.

Mr. Jessel an
contended that Mr. Little, by assuming to deal wit
shares, had admitted himself to be a shareholder until
the transfer was completed ; and, further, that he was
precluded by his delay from denying his liability now
that the company was abont to be wound up.

The MasTER oF THE RoLLS held that Mr. Little was
not precluded by delay. It was the duty of the com-
Eany in March 1867, when they were informed that he

ad never applied for shares, to strike his name off the
register. And he was not bound by acquiescence.
Doing a mere formal act like signing a transfer could
not be censtrned as an adoption of the shares. His
Lorpsmip therefore directed the name of Mr. Little to
be removed from the register.
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s’%‘.f’gz'c' } Co0K v. ADDISGN,

Trustee and Cestus que Trust—Settlement— Power to In-
vest m ¢ Leasehold or Chattel Personal Securities’—
Advance of Trust Funds by Trustee on a Leasehold
House Furniture— Trustee both Landlord and Mort-
gagee of the House—Conflicting Interests—Sale of the
Property by the Trustee—Trust Funds mized up with
his own— Liability of the Trustee.

The objects of this suit were to carry out, so far as
might be necessary, the trusts of a settlement, dated
October 5, 18684, executed on the marriage of the plain-
tiff, Mrs. Cook, with her second husband, the defendant
Henry Cook, to ascertain the amount payable by the
other defendants, the trustees of the settlement, or either
of them, to the ‘plaintiﬁ' in respect of interest on a sum
of 5201, part of the settled property; and to obtain a
decree that the same defendants might make good and
pay such sum to the plaintiff. The bill in the suit also
prayed for the removal of the present, and the appoint-
ment of new, trustees of the settlement.

The facts of the case were shortly these:—In June
1860 Mr. Ford demised No. 36 Cavendish Square to the
defendant Captain Addison, for a term of twenty-one
years. In October 1860 Captain Addison furnished and
underlet the premises to two ladies of the name of
Stratton, as yearly tenants, at a rent of 410 per annum.
In and prior to 1864 Mrs. Cook (then Mrs. Newton, &
widow), resided with the Misses Strutton. In October
of that year she married Mr. Couk, and by the aforesaid
settlement of October 5, 1864, certain property was
settled upon her for her life, for her separate use, with-
out power of anticipation. The settlement contained a
power for the trustees to invest the trust funds ‘in,
among other things, leasehold or chattel personal securi-
ties in England.’ 1n 1865 Captain Addison subdemised
the house in Cavendish Square to the Misses Strutton
for a term of nine years, at a rental of 310/, payable
quarterly, with the usual covenants and powers of re-
entry for non-payment of the rent. The Misses Strutton
wished to purchase the furniture in the house; and
accordingly, at the request and by the direction of the
plaintiff and her husband, Captain Addison advanced
those ladies a sum of 6520. at 6/ per cent. out of the
trust estate, on the security of a bill of sale of the fur-
niture and a mortgage of the underlease. Captain
Addison was paid 500/ out of the loan for the furniture,
In Ja.nua? 1867 the Misses Strutton became embar-
rassed, and abandoned possession of the house ; leavin
166!. owing for a half-year’s rent, in addition to whic
they had paid no interest on the 520/ In April 1867
Captain Addison reentered on the premises as land-
lord, and in May 1867 he sold the residue of the
term—viz. 14} years—then vested in him, to a Mr.
Fowler, who paid him a sum of 100. by way of
premium, 250/ for repairs, and 560/. for the furni-
ture and effects then in the house. Captain Addison
received in all the sum of 880/ 12s. 6d., out of which
he paid, for valuations 25/, for commission 66!. 12s. 6d.,
and for solicitor's charges, 10/. Hoe also claimed (but
had since relinquished that) to :deduct the further sum
of 156/, for his rent. The result was that he had in his
hands 474/ 125 6d. to meet the requirements of the
settlement trusts. After considerable negotiation with
thed)laintiﬂ' on the subject, who declined to accept the
474{. 12s. Gd. in satisfaction of her claim in respect of
the loan of 520/, Captain Addison, without the consent

of the plaintiff, invested the 474. 12s. 6d., and & further
sum of 454 7s. 8d. of his own money—making together
the exact sum of 520/.—in Consols, in the names of
himself and his co-trustee.

The plaintiff had received some dividends on the Con-
sols, but by her bill she claimed to be paid two years’
arrears of interest at 5. per cent. on the 520L—viz. from
April 30, 1865, to April 30, 1867. That claim Captain
Addison disputed.

Mr. E. K. Karslake and Mr. C. Hall, for the plaintiff,
said that Captain Addison had in fact so mixed wup the
moneys which he had received from Mr. Fowler with
his own, as to make the trust funds undistinguishable
therefrom., Moreover he had committed a breach of
trust b{ exercising his rights as a landlord to the preju-
dice of his duties as a trustee. Under those circum-
stances the plaintiff was clearly entitled to the relief she

prayed by her bill,
Mr. M and Mr. F. H. Daly, for Captain

Addison, relied on the power contained in the settle-
ment to lend the trust funds on the security of lease-
hold and chattel personal property; and on the express
direction given to the trustee, by Mr. and Mrs, ook,
to make this particular advance to her friends. The
also contended that Mrs. Cook’s receipt of the dividen
on the Consols, and her wishes, which she had commu-
nicated to Captain Addison, not to press the Misses
Strutton for payment, amounted to such an acquiescence
on her part as to preclude her from now treating the
trustees, or either of them, as guilty of a wilful or any
breach of trust in the matter.

Mr. Wickens was for Mr. Tatham, the other trustee
of the settlement.

Myr. Hanson was for Mr. Cook.

StUaRT, V.C,, thought that the conduct of the trus-
tees in this case, although not perhaps judicious, had
been perfectly honest and well intentioneJ on their part.
The evidence, however, showed that Captain Addison
had mixed up the trust funds with his own; and where
a trustee 8o dealt with the property of his cestui que trust,
it was the law of this Court that the cestus que trust
might, without further investigation, get from the trus-
tee, having the means of paying it, the whole of the
trust property. Captain Addison had clearly, by his
exercise of his ni ts as a landlord, destroyed the
security to which the plaintiff looked for the repayment
of the 5620l and interest at the rate of 6/ per cent.
Her receipt of the dividends on the Consols was not such
an acquiescence in what Captain Addison had done as
to bind her; and therefore upon the whole case there
would be a declaration that Captain Addison must make
good to the trust estate the sum of 520l, with interest
at bl per cent. from the time of the loan to the date of
the decree, and he must pay the costs of this suit.

Sr;:grbzf.c. Re Cry AND COUNTY ASSURANCE
.o ComPARY (LIMITED.)

Practice — Winding-up— Liquidator— A dmissions—
Eovidence.

These two companies had formerly amalgamated
together, and were now being wound up. An applica-
cation in Chambers for leave to file a bill to annul the
amalgamation having been refused, it was arranged
between the liquidators of both companies that, in order
to avoid the expense of going into evidence, the matter

{Re ExpPiRe CoRpPORATION (LIMITED).
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should be brought before the Court upon a statement of
facts agreed to by both the liquidators. Accordingly,
two applications by way of motion upon adjourned
summonses were now mede ; one on behaff of the liqui-
dator of the City and County to eet aside the amal-
ation; the other on behalf of the liquidator of the
mpire, to'settle upon its list of contributories certain
%arscns who had become shareholders in the City and
ounty in consequence of the am ation.
Myr. De Gex and Mr. Renshaw, for the liquidator of
the City and County, were stopped by
Stuarr, V.C., who said that, inasmuch as liquidators

were only representatives of the shareholders and con-|ad

tributories, questions of this sort should not be tried
upon admissions, but the facts should be regularly
proved and brought before the Court by affidavit.

Mr. Dickinson and My. Brooksbank for the liquidator
of the Empire.

Mr. Greene and My, Cracknall for the alleged con-
tributories.

My, Villiers for other parties,

Stuarz, V.C.
Feb, 25.

- Practice—Administration Suit— Husband and Wife De-

}Horn v. Hore. HoPE v. CARNEGIE.

Sfendants— Contem Wife—Separate Appearance o
Ewband—-b’ot{cezz}motim{ f
Mr. Adrian Hope having died of considerable

real and personal estate
Holland, a suit was instituted for the administration of
his estate, to which his daughter, Mrs. Carnegie, and her
husband, Admiral Carnegie, were defendants, and ap-
.peared in the usual manner, but no answer was required

m or put in by them, and a decree was made in the
suit. After this decree, Mrs. Carnegie instituted pro-
ceedings in Holland with reference to the property th
making use of her husband’s name for the purpose; an
an injunction was, on June 25 last, ted on the agpli-
cation of the I&Plaintiﬁ‘ in these suits, to restrain both
Admiral and Mrs. Carnegie from continuing those pro-
ceedings. A motion to commit both these defendants
for disobedience of this injunction was made on behalf of
the plaintiff on December 3 last, but it appearing that
Mre. Carnegie was living apart from her husband and
out of the jurisdiction of the Court, and that Admiral
Carnegie disavowed the Dutch suit, and had done all in
his power to obey the order of this Court, the Vice-
CHANCELLOR, as no order had been obtained for the
separate apgearance of the wife, who had alone been

ilty of the contempt, refused the motion, and gave
ﬁge to the plaintiff, or any or either of the defendants,
to make such application as might be advised, to obtain
the separate appearance of Mrs. Carnegie.

Mr. Karslai')e and Mr., Waller now moved on behalf
of Admiral Carnegie that the defendant Louisa Al-
bertine, his wife, might be ordered to appear separately
from him in all further proceedings in this suit, and that
he might not be in any manner nsible for any
neglect or refusal by or on the part of his said wife in
relation to such proceedings or any of them, or liable to
any attachment or process in consequence of such neglect
or refusals.

My. Dickinson and Mr. G. W. Hemming, for the
plaintiff, opposed the motion, on the ground that it was
irregular and ought to have been made upon notice to
Mrs, Carnegie, which had not been given.

oth In this country and in;

Mr. Karslake in re ,l{. :
81UaRT, V.C.,, said that the order now asked for threw
no difficulty upon, but rather assisted the plaintiff, and
did not expose the wife to anything she ought not legi-
timately to be exposed to, and considering that the hus-
band had a right to be relieved from the consequences of
a contempt of his wife, which he was powerless to
prevent, made an order in terms of the notice of motion
without re«gxéring previous service thereof ixfon the wife,
and gave liberty to the plaintiff to serve Mrs. Carnegie
in France with the order and with office co%ies of all or
suclixsgs.ﬂ; of the proceedings in the suit as he might be
vised.

Mawixs, V.C.

Feb. 18, 17, 24. } G1nBIxs v. EYDEN,
Spectfic

and Residuary Devisee, Payment of M
Dett by—Eatate by (\atccy—wo{f Husbond
—Assignees.

In this suit mxestion arose between the devisee of
an estate specifically devised and the devisee of a moiety
of the testator's residuary real estate, as to the pal-
ment of a mortgage debt secured on both estates; the
specific devisee contending that the testator, by de-
vising part of the mortgaged estate as ‘maiciue,’ had
impliedly charged such estate with payment of the
debt in” exoneration of that which was specifically
devised. A further question was raised as to whether
the assignees of a bankrupt, who had become entitled
to an estate by the curtesy, but whose wife had not
been entitled in possession until after the husband had
obtained his certificate, could now claim the benefit of
such estate ; the contention being on the one side that
such an interest passed to the assignees as being
inchoate at the time of the bunkrupt’s discharge,
and having since ripened into absolute possession ; on the
other side, that the mere expectancy of an interest to be
created only by operation of law could not be regarded
as & transmissible interest.

My, Cotton and M. Crossley for the plaintiff.

Mr. Glasse, Mr. De Gex, Mr. J. H. Palmer, Mr.
Osborne, Mr, Shebbeare, Mr. A. E. Miller, Mr. O. Mor-
gan, and Mr. den for the several defendants.

Marins, V.C., held (1) that the residua.r} devise being
still specific (Hensman v. Fyyer, 37 Law J. Rep. (x.8.)
Chanc. 97) the devisee of the specific estate could not
be in & better position than the residuary devisee, there-
fore the mortgase debt must be borne rateably f)y each
estate com in the security; (2) that until the
estate which was subject to the curtesy had become
vested in the wife in possession, the husband had no in-

terest which could pass to his assignees.
Rareway CaARrIAGE AXD Waq@oN

{ CoxpaNy (LIMITED).

Contempt of Cowrt—TFublication withowt Comment of
TonteStock Compeng pening the Horine oF th B
t Com; ing the Hearing of the Petti-

tion C’ourt—CA:z? pending "

. This was a motion to commit the printers and pub-
lishers of the Bristo! Daily Times and Mirror for
publishing statements contained in a petition for

Mawixs, V.C. Re THE CHELTRNHAM AND SWANSEA

March 1.

winding-up the above company. The petition, which
contained grave charges of t‘rl:xnd7 and miscp:nduct'against
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the directors, was presented by a shareholder on the 11th
ult., but had not yet come on for hearing. The whole
petition (with the exception of one paragraph stating
the number of shares held by the petitioner) was printed
in the Bristol Daily Times of February 25, without any
comment beyond & short preface narrating the fact of its
presentation in this Court, &e. .

The parties submitting by their counsel, and undertak-
ing not to repeat the offence,

Mr. Cotion and Mr. Millar, for the respondents to the
petition, did not press for 8 committal, but claimed costs
of the motion.

Mr. Glasse and My, Rigby, contra, contended that
the petition was in fact a public document, being ac-
cessible to all creditors amf contributories of the com-

ny; that its publication without comment was
mnocent, and did not bring the parties within the juris-
diction of the Court. They distinguished the case
from Daw v. Eley, 38 Law J. Rep. (N.8.) Chanc. 113,
a.c. 755L. R. Eq. 49; and Tichborne v. Mostyn, 7 L. R.

8, V.C., referring to the general rule as laid
down by Lord Hardwicke (2 Atkyns, 469), held that
the effect of the publication of the er parte statements
contained in the petition must be to ¢prejudice the
minds of the public against the parties concerned.” The
respondents, therefore, were entitled to the protection of
the Court gending the final hearing of the petition, and
they must have their costs of the present motion.

JAI'I‘?I:' 2‘;(’ } Hiwz v. Hissr.

Practice— Evidence taken ¢ de bene esse'—Right to Read
Depositions in a Concurrent Swuit.

Adjourned summons taken out by Sarah Angus Hay
that the depositions of James Hay, taken before one of
the examiners of the Court in the suit of Hay v. Hill,
might be read as evidence on the part of S. A. Hay, and
be treated as if taken in the akove suit Hill v. Hibbit.

This suit Hill v. Hibbit was for the administration of
the estate of John Wight, intestate, the object of it
being to discover who were his heirs and next of
kin.  The bill was filed March 18, 1868. The
usual administration decree was made J uly 30, 1868,
but was not drawn up till November 1868. Miss
Hay, who claimed as one of the heirs at law and next
of kin of the intestate, was not a party to this suit,
and in order to have the evidence o¥ her father James
Hay, who was very old and infirm, taken de bene esse
in support of her claim, it became necessary for her in
November 1868 to institute the suit of Hay v. Hill also
for the administration of the intestate's estate. The
examination of James Hay was accordingly taken de
bene esse in this last suit before one of the examiners on
Miss Hay’s behalf, and on such examination he had been
cross-examined by theplaintiff in Hill v. Hibbi.

. Mr. Waller, in support of the application, stated that
if it were refused the same witnees would have to be

again examined and cross-examined by the same parties
on precisely the same points.
r. Bedwell, for the plaintift in IZLll v. Hibbit, was
not called upon.
Jaugs, V.C,, said he had no jurisdiction to grant ‘the
application.

Jf\’{?;’h‘;'.c' } FI1KLDEN v. SLATER.

Injunction— Restrictive Covenant in Lease— Sublessce—
Notico—Sale of Spirituous Liquors—Evidence—Afi-
davit of co-Defendant.

Cause. In April 1854 the plaintiff, and another whose
estate subsequently became vested in the plaintiff, in
consideration of a rent-charge, granted to the defendant
Slater and three others, in fee4 a piece of land
and buildings adjoining the New Market Place,
Blackburn. The indenture of grant contained a joint
and several covenant by the grantees, their heirs, exe-
cutors, and administrators, not to use, or permit to be
used, the premises for a 82181 lic-house, or for the sale of
spirituous liquors. In 1858, under a deed of partition,
the defendant Slater became solely entitled, subject to
the rent-charge, to a part of the premises, comprising a .
dwelling-house and shop, occupied by the defendant
Sefton as yearly tenant, carrying on there the business
o cer and cheesemonger. By indenture of lease
dated November 1862 Slater let this house and shop to
Sefton for twenty-one years. In 1885 Sefton was ap-
pointed agent to Messrs. Gilbey, of London, wine mer-
chants, and as such agent exposed for sale and sold on
the premises spirituous liquors in bottles, but not for
consumption on the premises, nor in quantities of less
than a reputed quart.  In March 1868 the plaintiff filed
his bill to restrain the defendants from selling, or per-
mitting to be sold, spirituous liquors on the premises, in
breach of the covenant in the deed of graant. The
lease to Sefton did not refer to the said covenant, and
Sefton by his answer alleged he bad had no notice
thereof. "The plaintiff, to prove he had actual notice of
the said covenant at the time of taking the lease,
claimed to be entitled to read against him an affidavit
filed on behalf of his co-defendant, Slater.

Myr. Kay and Mr. Renshaw for the plaintiff.

S }filr. Druce and Mr. Simmonds for the defendant
efton,
S Myr. Amphlett and Mr. Rowcliffe for the defendant
later.

Jaues, V.C., said he was not prepared to hold that
laintiff could, without notice, read the affidavit of one
efendant against his co-defendant. But it was not

necessar{ here to prove that defendant Sefton had actual
notice of the covenant. On the authority of Wilson v.
Hart, 85 Law J. Rep. Chanc. 569, a lessee who did not
inquire into the title of his lessor was bound by con-
structive notice of a restrictive covenant like this, The
sale of spirits in bottles clearly came within the words
of the covenant. He must grant the injunction.
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Yrobute und Watrimoniul Cunses,

S G

as Tazxed—Sequestration—Stock Bank of
England n ‘endant’'s Nume—Power Court to
Ordf(i; Bank to Pay over Dividends—1 2 Viet.
¢ 110,

Madame Doglioni, the unsuccessful defendant in a

M} CRisPIN v, CUMANO,
Order on Unsuccessful Defendant o Plaintiff ’s Costs
7/ é‘P?ookc /
0,
&

testamen suit, was condemned in the coets of the
g}amﬂﬁ‘ e appealed to the House of Lords, and
ied pending the appeal. It was prosecuted by Cumano,

her executor, and was dismissed.” Orders for the pay-
ment of the amount of costs as taxed were made on
Cumano. He was out of the jurisdiction, and a writ of
sequestration was granted. There was a sum of
stock standing in his name in the books of the Bank of
England, and it appeared from the affidavit that he held
it a8 executor of E&dnne Doglioni, the original defend-
ant in the suit.

Dr. Deane (Deacon with him) moved the Court
(Feb. 2), on behalf of the sequestrators, to make an order
upon the Bank of England to pay into Court the divi-
dends in their hands upon the stocﬂ in question, in order
that the amount might be made available for payment
of the plaintiff’s costs.

Dr. Spinks (Russell with him) opposed the application
on bebalf of Cumano.

W. Williams (Kekewich with him), for the Bank of
England, neither assented to nor objected to the order,

ir J. P. WiLDE, after holding that the decision in
Pratt v. Bull was conclusive of the fact that the Court
of Probate does not possess the additional powers and
authority indirectly conferred upon Courts of Equity, for
the enforcing of their orders, by 1 & 2 Vict. ¢. 110,
continued: In these circumstances the question is
whether the Court has power to make the order. It
will not be right, even in the furtherance of justice, to
assume a power which the Court does not possess. And
the limits of the powers which it does possess must be
found in the powers hitherto exercised by the Courts of
Equity in this direction. The only semblance of a
direct authority produced in favour of the proposed
order is the case of Wilson v. Melcalfe, 1 Beavan, 269.
But in that case the third person upon whom the order
was asked to be made was a oonsentini})arty to it. The
question, therefore, arises whether an adverse order has
ever hitherto been made by a Court of Equity on a
third person, to pay over to a creditor money which he
owes to the debtor. I cannot find that it has, and I
must therefore, with much reluctance, refuse to make
such an order.

Probate.

Feb. 16, 28.} In the Goods of J. S. SWINFORD.
Testamentary Paper— Execution—Signature not made or
acknowledged tn Presence of Witnesses.

" The deceased duly executed a will, and on the back of
it wrote a codicil. The attestation clause was in the

usual form, except that it did not state that the wit-
nesses signed in the presence of the testator; but the
attesting witnesses could not say whether the testator
signed his name in their presence, or that his signature
was there when they signed; and nothing was said at
the time as to the character of the paper.

Dr. Tyistram moved for probate of the will and
codicil, and referred to Ghwillim v. Gwillim (3 8w. & Tr.
200, 20 Law J. Re .éx.s. Pr. M. & A. 81), Vinnicombe
v. Butler (3 Sw. g r. 680, 34 Law J. Rep. (¥.8.) Pr.
M&A. 1 %V .

8ir J. P. WiLDE thought that the circumstances did
not come up to the decided cases, He accordingly
refused probate of the codicil, but intimated that the
parties might propound it if they thought fit.

Probate.
Feb. 28.}1" the Goods of ANDREW RUSSELL,

Executor Renouncing—Grant of Adminisiration as At-
torney to Renouncing Ezecutor—Rule 50—20 & 21
Vict. c. 77, 8. 79—Practice.

The deceased died domiciled in Australia, leaving a
will and two codicils, in which he appointed Inglis,
Taylor, Fiskin, Lamnach, and Moore his executors. On
the renunciation of Inglis, Moore, and Larnach, probate
was granted to Taylor and Fiskin by the Superior Court
of the Colony of Victoria; and exemplified copies of
the will and codicils, together with a power of attorney
authorising him to take out administration on their be-
half, were forwarded by Taylor and Fiskin to Larnach,
who was resident in London.

C. A. Middlston moved for letters of administration
(with the will and codicils annexed) to Larnach, as at-
torney for the executors. He referred to Rule 50, and
section 79 of the Court of Probate Act 1857.

Sir J. P. WiLDE held that Rule 50 did not apply to
such a case, and granted the application; but required
that Larnach should file a fresh and definite renunciation,
‘which should beyond all question strip him of the cha-
racter of executor, and bring him within the operation
of section 79 of the Probate Act.

Divorce and
Matrimonial Causes.
Feb. 28,
Dissolution of Marriage on Wife's Pelition—Rights of

Husband s Wife's Freehold Estate after Divorce—
| Annuity to Wife Secured on her Property—Practice.
The wife obtained t:.1 defcree ;u'n' fo(xi' ﬁssi)luﬁm 3&' the
marriage on the ground of cruelty and adu . Duri
Verturo she o troohold,

}Gxomm v. GEORGE.

the coverture she inherited a small estate 0]
the rents of which, amounting to 30/ a year, the hus-
band (the res];ondent) continued to receive.

Inderwick, for the petitioner, in moving for the decree
absolute, asked the Court to declare that the reagondent's
rights in the petitioner’s property had ceased by virtue
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of the divorce; or, if the Court were unwilling to pro-
nounce such & judgment, to order the respondent to
sottle on the petitioner an annuity equivalent to the
rent of the property, and to secure it on the property.
Pritchard, for the respondent, contra.
The Juper-ORDINARY declined to pronounce any
judgment in the matter, inasmuch as the decision of the

Court could in no way bind the property; but ordered
the dent to pay to the petitioner an annuity of
304, and to secure it on the property—the order to state
that the wife's rights to the property (whatever they
were) were reserved, and the annuity to cease in the
:vant olf her becoming eatitled to t{ne property as a
‘eme sole.

- Bigh Court of Admiralty,

—_—,——

Admiralty Court,
Feb. 10, 16. }Tn RoYaL CHARTER.

Damage — Compulsory Pdgagc—Pdot alone to Blame—
08ts,

This was a cause of damaie in respect of & collision
which took place between the schooner Royal Charter
and the brig Clarinda, about 2 o’clock in the afternoon
of oco?‘g(’;)l: ml:;st. The cause v:haa inatit;ult::l1 w
sum ’ to save expense the parties

w a special case, from the facts in whichit:spemd

t the Clarinda was at anchor, and it was admi

that no blame attached to her, and that the schooner
bad a pilot on board whom her owners were compelled
to take. The sole question at issue between the ies
was whether or not the pilot was alone to blame for the
collision.

Dr.-Deane and E. C. Clarkson a d for the
plaintiff, the owner of the Clarinda; an ,

Butt and Pritckard for the defendant, the owner of the
Royal Charter.

e cause was heard on the 10th, and the learned
judge held that the pilot was alone to blame. The
owner of the Clarinda was, therefore, held not entitled
to recover.

Butt and Pritchard moved to condemn the plaintiff in
costs. The owner of the Royal Charter had confined
his defence to one issue, and succeeded upon that,
and therefore ought to have his costs. Though the
Court usually gives no costs when the pilot is held to be
alone to blame, the late learned judge in one case stated
that if no other issue were raised except whether the

ilot was alone to blame, and that issue were found in
},avom- of the defendant, he would give costs, and he did

tted | ¢ obtain redress.

80 in a subsequent case. The Batavier, 10 Jur. 204
F&tesof Cases, 368; the Castor, 6 Law J. Rep. (x.8.)

Dr. Deane and E. C. Clarkson contra. The result of
such an issue depended so entirely upon facts within
the Iknowledge of the defendant that the plaintiff
ought to be entitled to have the facts investigated
without liability to pay the costs of the other side.
‘Without any such liability the hardship would be suffi-
cient that the owner of a vessel having suffered damaTa
from no fault of his own should, nevertheless, be unable

8ir R. PHrLiMore.—The owner of the Royal
Charter admitted that that vessel was the wrongdoer,
and pleaded that she was under the direction of a pilot,
who by compulsion of law was at the time of the colli-
sion in charge of her. The Clarinda replied in effoct
that the master and crew of the Royal C did not
obey the orders of the pilot, and that the collision was
caused by such disobedience. The defendant asked for
costs, on the ground that he had admitted from the first
that his vessel was the wrongdoer. The counsel for the
Clarinda contended that costs ought not to be ﬁen,
rincipally on the ground that it was impossible to know
efore the trinl what was done on board the Royal
Charter. The plaintiff, however, in this case produced
as his witness the pilot of the defendant’s vessel, and,
considering all the circumstances of the case and the
present state of the law with respect to compulsory
pilotage, the Court was of opinion that the detendant

was entitled to his costs.
Decree_accordingly.
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Hotes of Beent Pecisions,

. | ——

CHANCERY.

Com'mi‘ oF CourT.—The solicitor of a defendant wrote
anonymous letters to a newspaper, impeaching the novel
and usefulness of a patent claimed by the plmsntiﬂ‘, and tltl{
subject of the suit. It was ordered that the solicitor should
be committed for contempt of Court; the order mot to be
enforced if he inserted an apology in the newspaper and paid
t.hos costs of the motion.—Daw v. Eey, 38 Law J. Rep. Chanc.
118.

Semble—By publishing controversial letters in reply, or
mday, plaintaff would have lost his right to complain.—

Coryrianr.—The registration of a book at Stationers’ Hall,
under the Copyright Act, 5 & 6 Vict. ¢. 45, is not good unlees
the entry state the day on which the first publication took
place, as well as the month and year. Therefore, where a
plaintiff sued to restrain an infringement of his copyright in
8 book, having registered the month and year of first publi-
cation, but without specifying the day, his bill was dismissed
;r;;h costs.—Mathieson v. Harrod, 38 Law J. Rep. Chane.

Evmence.—B., a person of loose and drunken habits, had
for many years lived on friendly terms and in constant com-
maunication with his relations, by whom he was chiefly sup-
ported, his only other source of income being the dividends
of 1,000, to which he was entitled for life, and the half-
Jearly psyment of which he regularly demanded so soon as
1t became due. He was last seen on August 12, 1860, being
then in an sbject and almost dying condition, and had never
since been heard of. Held, that his non-application for the
half-yearly dividend, which became payable in October 1860,
taken in conjunction with the other circumstances of the
caso, was sufficient evidence to raisa the presumption of his
death before November 14 in that year.—In re Beasney's
Trust, 38 Law J. Rep. Chane. 159,

SoLictToR AND CLIENT.—AR assignment for the benefit of
creditors under the Bankruptcy Act, 1881, vests the rogerty
of the assignor in the trustees of the deed, as com etely as
his actual bankruptcy would have vested it in his assi
Therefore such assignor is an unneceasary to a suit for
the performance of a contract en into by him
before the assignment. And, though the execution of the
assigoment amounts to an implied suthority to the assignee
to use the assignor's name for all n yot
where the solicitor of the assignee unnecessarily joined the
asgignor as co-plaintiff with the assignee in such a suit as
above mentioned, an application to remove his name was
acceded to, and the solicitor was ordered to pey the costs.—
ggim lvs ;Iu Queew's Ferry Wire Rope Co., 38 Law J. Rep.

c. 136.

assignees.

COMMON LAW,

Axcient Lionts.—The right to light may be acquired by
actual enjoyment thereof under the Preseription Act (2 & 3
Wm. IV. ¢. 71), 8. 3, the house having been structurally
complete, the floors laid and the windows put in for a period
of more than twenty years, although the internal fittings
had not been completed, nor the house put in a state fit for
habitation, nor in fact inhabited until a period within twenty
years.—Courtauld v. Legh, 88 Law J. Rep. Exch. 45.

ArrorNEY.—The lien of an attorney for costs is confined
to cases where there are fruits of L{o litigution actually
acquired, such as a clean verdict or a judgment or an ac-
knowledgment of a debt; but the Court will not interfere to
cause it to attach where, after verdict and before judgment, a
rule for a new trial has been obtained, so as to prevent a
settlement of the action between the parties, without prior
satisfaction of the attorney’s costs.—Sullivan v. Pearson, 38
Law J. Rep. Q.B. 65.

BanxruprcY.—Defendants aeeastcd cartain bills for J. &
Co., who undertook to provide funds before maturity, and, as
collateral security, deposited with defendants and bills,
which bills were indorsed by J. & Co. to defendants, and
became due on the same day as the said acceptances of de-
fendants. Before that day J. & Co. were adjudged bankrupts,
having frevionaly given their assent to the sale of the goods
and to defendants receiving the proceeds. The bills which
had been deposited as snei collateral security were paid at
maturity, and these, together with the proceeds of the sale
of the goods, left a balance after proviclmrfl for the said ac-
coptances of defendants for securing which the deposit had
been so made. In an action for such balance intiffs
who were assignees in bankru of J. & Co.,—Held, that,
as regards the proceeds of the sale oft.hegoodl,thebmkrum
had given credit to defendants within the meaning of
mutual credit clause of the Bankrupt Act, 12 & 13 Vict. e.
106, 8. 171, but that as regards the money received from the
bills which had been so deposited as collateral security, no
such Jcredit had been given, and therefore defendants were
not entitled to retain such last-mentioned money against a
sum due to them from estate of the bankrupts.—dstley v.
Gurney, 38 Law J. Rep. C.P. 111.

ParL1AMENT.—A. occupied exclusively and as sole tenant
rooms in a dwelling-house, which were not so from
the rest of the building as to constitute a house. A. gave
notice to the overseers that he occupied a of the dwell-
ing-house, and that he claimed to be for the same to
the relief of the poor, and the overseers thereupon entered
his name in the rate-book jointly with the other occupiers of
the dwelling-house, but no separate rating was made with
reference to A. Held, that it not appearing that the part of
the house which A. oecv;ﬁied was separately rated, A. was
not the occupier of a dwelling-house withing the meaning of
the Representation of the People Act 1867 (30 & 31 Vict.
&Ploz. 8. 61).—Cuthbertson v. Hains, 38 Law J. Rep.

. 109,

Vexpor axp PurcHASER.—Pro) described in the con-
ditions of sale as a freehold residence was purchased at a sale
by private contract. One of the terms of these conditions
was, ‘the abstract of title will commence with a conveyance,
dated April 17, 1860, and no gumbuer shall investigate or
take any objection in respect of the title prior to the com-
mencement of the abstract.” The deed in question conveyed
the property in fee subject to the covenants and conditions in
a deed of 1850. What these covenants and conditions were
did not appear.—Held, that the defendants had not deduced
a title to the property in compliance with their contract, as
they were bound notwithstanding the conditions to show that
a clear freehold title passed by the conveyance of 1860.— .
Phillips v. Caldcleugh, 38 Law J. Rep. Q.B. 68.
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Conrts of Eqnity.

——————
Lorvs Justioss. From this order the plaintiff appeal
March 5 }M‘“m ». Rosmson, Mr. Jon Poarson and Mr Grprey for the appellants.

.hta'ploaden—l’aymm nto C’om—Imwctm— Under-
taking as to Damages,

The plaintiff owed the defendants, a firm of so-
licitors carrymi on business under the style of Robin-
son, Webster & Robinson, a sum of 65704 for taxed
costs, for the pa; ment of which, within twenty-one
days, the usual order had been made by the MASTER oF
THE RoOLLS on December 24, 1868, The defendants
Robinson and Webster had dissolved partnership some
time before, and at the date of the above order a suit for
the settlement of the iaweounta was pending
between them, and each of them had demanded payment
to himself of the 570. Under these circumstances the
plaintiff had filed an interpleader bill, offering to pay the
amount into Court, and praying for an injunction. On
the matter coming on on motion, the defendant Webster
opposed it & tofo, on the ground that the plaintiff was
scting in collusion with Robinson, and su]g?:rted his
allegation by a long affidavit, to which the plaintiff filed
one in reply.

V.C., made no order on the motion, the de-
fendant Webster undertaking not to enforce the order of
the MASTER oF THE RoLLs until March 9 inst., in order
to afford the defendant Robinson time to move in the suit
of Robinson v. Webster for an injunction if he should be
advised so to do.

VOL. TV,

Myr. Glasss and Mr. Towmmd for the respondenta.
Their Lorpsarrs were of oymxon that the plaintiff

was entitled to the usual order for pa{:ent of the money
into Court, and for an injunction, on e usual
undertaking as to dam They the “n%mchug
the order of the VICE-CHANCELLOR. .

mm«:u} WHITE v. HEERICK.

Ward of Court—Marvied Woman—~Settlement,

The question in this appeal was whether the Court
would, con to the wishes of the es, settle a
small sum of about 150/., which was in Court, i)elo
to a married woman, who had been & ward of Court, but
had married shortly after coming of age. The MasTER
or THE RoLLs had refused to allow it to be paid out on
the etmon of the lady presented by her next friend.

?ned for ttl_xe appe llllax;)t. 4, 1
‘ampbell, for the husband, appeare toconsentto
the fund being paid to his wife, P

Their LornsHres thought that the lady ought to be
examined by the Court, but intimated their intention to
pay the money to her if she appeared and, being exa-
mmed separately, desired 1t.
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L°”]R[ oxn.r.]& Y, M.R. } GRISSELL v. MONETY.

Buslding for Public Purposes—Sale by Order of Court.
The plaintiff had as contractor erected a drilling hall
for & Volunteer Rifle Corps, of which the defendant was
commanding officer, and in a former suit between the
same parties he had obtained a decree iving him a lien
on the property for the sum due to him. This wasa

bill to enforce that lien by sale.

My Jessel and M. Kstwh’ for the plaintiff.

My and Mr, So'%poon, for the defendant,
argued on the authority of Darke v. Willkiamson, 35
Bea. 622, that the property being for public purposes
could not be sold.

The MasTER oF THE RoLLs held that the case cited
did not apply, for there a lien apon the deeds only was
given. Igapt{e former suit between the present parties,
the intention was to sa‘qive by the decree a lien which
could be enforced by sale.

Lorp RoMriry, M.R.] DaRe Varrey Ramway Co.
March 8. v Rys,

Lands Clauses Consolidation Act, 1845, s. 28.

The Dare Valley Railway had taken some land from
the defendant, the price of which had been settled by
arbitration. Upon motion by the defendant V.C. Grr-
FARD (837 Law J. Rep. (N.8.) Chanc. 719) made an
order referring the matter back to the same arbitrator,
gutting the defendant on terms not to claim more than be.
or surface dam This order was never acted on, but
after more thm‘g;ee months had expired the defendant
took proceedings to have the value assessed by a jury.
This was a bill to restrain his doing so, which was de-
e B allay and Mr. Freding fo the d

r. Bagg and Mr. ing for the demurrer.

My, ate and Mr. Field, for the bill, contended
that as the defendant had taken no further proceedings
to ::i?nd the award, it stood as originally made, & final
aw

The MASTER oF THE RoxLLs held that the effect of the
reference back was to set aside the award as it stood, and
nothing having been' done in the matter during three
months, the defehdant had a right to get the value of his
interest dssessed by a jury, The demurrer was allowed.

—

Lorp Romrrry, M.R.] B¢ Lanemam Horer Cou-
March 8. s PANY..
Voluntary Winding-up—Josnt - Liquidators—Remu-
neration. .

Two liquidators had been appointed in the voluntary
winding-up of the above company. The winding-up was
continued and completed under the supervision of the
Court; and the parties having submitted! to the juris-
diction for that purpose, the chief clerk settled the
amount of remuneration to be paid to the liquidators.
One of them took -6ut a summons to apportion this
between them. . .

M, Jessel and Mr. Graham Hastings, for the gpplicant,
said that as the Court had determined that liquidators
were to be paid as between themselves and the company,
according to the time expended by them on the business

¢ of the winding-up, the same rule ought to be appBed
between the hqmciators. : -

callle[ri. Southgate and Mr. Baldwin Smith, contra, were not
on.

The MAsTER oF THE RoLrLs refused to make any
order, as the division of the remuneration between them
was a matter to be settled by themselvea, they being in
the position of partners. If they had no agreement as to
th:i:u proportions, the remuneration was to be divided
equally.

Lorp Rommiry, M.R.
March 8, 3. }Re Dyxzs's TrusTs.

Power of i Defective Ezecution— Conversion
—. Clauses Consolidation Act, 1845,

A railway company had taken lands of the testator in
this matter, part of which belonged to him abeolutely,
and over the other part he had a power of appointment
by deed. He with the company that the price

ould be fixed by two arbitrators, who undertook to
make an award. his death, before completion of the
contract, the question arose whether there had been such
a defective execution of the power as the Court would
assist, and consequent conversion of the property.

My. Fisher for those taking in default of appoint-
ment.

Mr. Jackson contra.

Mr. Droop for the comg:.:y.

The MasTER oF THE RorLs said that the test wn:i,
whether there was such a contract as the company coul
have enforced against the testator, and that there was in
this case. The Court would, therefore, assist the
execution of the power.

STK;;:L X:C'} ‘WoLFF v. VANDEBZER.

Mortgagee sn Possession, Sale by—Misstatement in Payréi-
culars—Loss on Sale—Form of Decree.

F. E. Tucker mortgaged a brewery and a tap to the
defendant. Default was made, an?irythe mo! . be-
coming embarrassed in circumstmcesi the defendant
took possession. On September 18, 1866, the mort-
gagor was adjudicated bankrupt; and on the 20th of
that month the defendant sold the property by auction
under particulars of sale which (lesm-ﬂ)e%e the tap as let
at 160/, per annum. The fla.mtlﬁ‘ wes utﬁ:in credi-
tors’ assignee on October 10, and filed bill against
the defendant, stating amongst other things that the tap
was in fact let at 182/, per annum, and u&ng that the
accounts of the defendant mighti)e opened, and ‘an ac-
count taken against him, charging him tnter alia with
any loss upon the sale by reason of any misstatement
in the particulars. Much evidence was produced ; and
it appeared that, there being some uncertainty as to the
actual tenancies of the property, the mortgagee’s auc-
tioneer, prior to the sale, inquired of the tenant of the
tap, who stated his rent at 1507, but refused to produce
the agreement under which he held ; and that the aue-
tioneer made no inquiry of the solicitor who prepared
the agreement, nor was any inquiry made of the mort-

T.
r. Sergeant Sargood and Mr. Ince for the plaintiff.,
My. Dickinson end Mr. H. M. Jackson for the de-
fendant.
The case of Marriott v. The Anchor, §c., 80 Law J.
Rep. (x) Chanc. 571, waa referred to in the srgu-
men ‘
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StuarT, V.C,, after stating that this was a case in
which great care and circumspection was necessary on
the of the mo: e, who was selling the property
of others as well as of himself, and that when a m
failed in any proper precaution he was liable as for wil-
ful neglect and default, made the following decree:—
¢It appearing that, having regard to the particulars of
sale and the course pursued in oﬂ‘ergé% the said brewery
and premises for sale on Sept. 20, 1868, as in the plead-
ings mentioned, the same was not sold under circam-
stances calculated to produce the best price that could
reasonably be obtained, order that the chief clerk do
ascertain and state whether the money produced by the
said sale was & fair and proper price, and more or less
than would have been fixed for a reserved price in case
the said brewery, plant, and premises had been sold
under a decree of this Court; and in the accounts
hereinafter directed the defendant is to be charged with
80 much as the cliief clerk shall ascertain and state that
the price for which the same was sold is less than would
have been fixed for such reserved bidding as aforesaid.
Usual accounts against defendant as m e in
session. Tax the costs of the plaintift of so much of
the suit as relates to the question whether the defendant
should be charged with any loss accrued upon the sale
of the said mortgaged tE\remiseex, and reserve the question
a8 to the payment of the said costs. Tax the defend-
ant's costs of the rest of this suit, and order that in
taking the accounts hereby directed such last-mentioned
costs be charged against the plaintiff. Adjourn further
consideration.’ Horour added that the form of the
decree in Marriott v. The Anchor, where the mo
was charged with the value of the ship at the time he
took possession, was very unusual.

M‘Fl.‘gsﬁg C. } Mmon ». ABELL.

Will, Construction of—* Survivors or Survivor ’—Death
og all Legatees before Period of Distridution—Dsvesting

A testator gave all his property upon trust, after con-
version, to invest and pay the income to Martha Barton
for life, and after her death to transfer the whole fund
to five persons therein named in equal shares; their
interests to be vested at the time of his decease.

By a codicil reciting the above gift, the testator
directed his trustees to transfer the fund, after Marths
Barton’s death, not only to the five persons named in
the will, but also to three others, in equal shares, with a
declaration that, in case of the d of any of them
before the death of Martha Barton, ¢ the share or shares
of him, her, or them ﬁ{ing shall go to the survivors
or survivor of them equally, share and share alike.’

The eight legatees survived the testator, but all of
them ﬁredeceased Martha Barton; ¢he question now
was, who became entitled at her death under the gift in
remainder.

My. Cadman Jones, for the representatives of the last
survivor, relied on Crowder v. Stone, 8 Russell, 217, and
argued that the word survivor must be taken in its
natural sense with reference to the survivorship of the
legatees inter se.

My. Chitty, Mr. W. Barber, Mr. Herbert Smith, and
Mr. Rodwell for other claimants.

Mavrixs, V.C,, held that all the legatees having died
in the lifetime of the tenant for life, the divesting clause
ceased to operate, and the representatives of each

legatee were entitled to the original gift of one-eighth
share in the fund. His Hono:lgl doubglt?d the authority
of the decision in Crotwder v. Stone.

Mavrins, V.C. }QGoonronn v. Tas SroNzEHOUSE AND
Mn:fn 3. NanswortE Rammway Co.

Raihway W—Mﬁcpmmm—m of

This was an ordinary vendor’s suit for specific per-
formance of an agreement by the above rallway com-
pany to purchase certain lands, The only point raised
was whether the Midland Railway Company, who since
the date of the agreement had acquired Parliamentary
powers for working the line, and were now in actual
sossession of the land in question, were properly made

efendants to the suit.

ﬂ{llr. J. Pearson and Mr, Fry appeared for the plain-
tiffa.

Mr. Glasse and My. Winterbotham for the Stonehouse
Railway Compa.ndy.

Mr, Cotton and Mr. for the Midland Railway
Company, claimed their costs, and contended upon prin-
ciple that they were unnecessary parties to the suit, not
rties to the contract which the bill sought

having been
to enforce. In practice it had become an onerous bur-

den upon the main lines of rmlway in the kingdom to
be brought into Court merely as formal parties to suita
of this description.

Mivins, V.C., held that the Midland Company, being
in fact in sole posseesion of the land under a parlia-
mentary title, were necessarily parties to this suxt{ the
object of which was to restrain their occupation of the
land in default of payment of the purchase-money. His
Hoxoug fully agm! with the principle of the decisions
upon this flr)::mt:, and was unable to ‘fistinguiah the pre-
sent case from the Mid-Hanta Railway Company’s case,
87 Law J. Rep. (§.8,) Chanc. 64.

w’;‘g . } In re PorTER’s TRUSTS.

Will, Construction of—Substitutionary
Legatee leaving Tasuse—(1) Previous to
(2) Previous to Death of Testator,
Petition under 10 & 11 Vict. c. 96.
Testator George Potter (who died in 1834), by will

dated August 8, 1830, gave the residue of his estate

upon trust for Elizabeth King for life. In the events
which happened, ¢ as to one-fourth share thereof for his
nephews and nieces, the children of his late sister

Mary Lamb, in equal shares and proportions as tenants

in common, and in case of the death of any of his said

nephews and nieces leaving issue, then he directed that
such issue should take the share that his, her, or their
deceased parent would have taken if living.’

Elizabeth King died in 1885. This petition was pre-
sented in 1866 to ascertain the rights of the various
parties thereunder, and certain inquiries were then
ordered. The chief clerk made his certificate, finding
that Mary Lamb had had twelve children, of whom two
died without issue before 1830; two died in the lifetime
of the testator, but their issue could not be found ; three
were still living ; three died previous to the making of
the testator's will in 1880, leaving issue still living;
one died subsequent thereto, but before the testators
death in 1884, leaving issue still living; and one died in

Gift—Death of

of Will—
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1858, subae(}uent to both events, but before the death of
the tenants for life, also leaving issue now living.

The petition now came on for further hearing, the
principal question being whether under the above-stated
clause the issue of an n:})hew or niece dying (1) before
the date of the will g) ter the date of the will, but
before the death of the testator, could take.

My. W. Pearson for the petitioner.

Mr. Mackeson and Mr. }ae W. Chitty for respondents.

The Vice-CHANCELLOR declined to follow the de-
cision of Sir William Grant in Christopherson v. Naylor,
1 Mer. 320, and held that the undoubted intention of
the testator, in favour of the issue of any nephew or
niece whether living or not at the date of the will,
must be allowed to prevail. He also dissented from
Stewart v. Jones, 8 De G. & J. 534, with reference to
the issue of those who died in the lifetime of the tes-
tator, but after the date of the will. His Hoxour con-
sidered that there was no distinction between a bequest
to a class, with substitution to the issue of such
members of the class as were dead, and & similar
bequest to a class followed by a gift of the share of gny
deceased parent to his or her issue.

Jauzs, V.C.| MAITLAND v. Tak CHARTERED MERCAN-
March 6. J TiLE BaNK oF INDIA, LONDON AND CHINA

Letter of Credit—Third Persons not Affected by Extra-
neous Agreement.

The plaintiffs, a London firm of merchants, were the
co! ndents of Fletcher & Co., s Shanghai firm, and
a8 such they obtained from the National of Beot-
land letters of credit, which were printed on the marsm
of a blank bill of ex , and authorised Fletcher & Co.
to fill up the bill for a imited amount, and that
the bill should be honoured by the dx'awexla‘z ‘who were
the London agents of the National Bank, if presented
together with the letter of credit within given time. The
plaintiffs guaranteed that Fletcher & Co. should keep

the National Bank or Glyn & Co. in funds to meet any
bill so drawn. By their bill in this cause they alleged
that by the known and ordinary course of mercantile deal-
ing, and bg actual ment between the plaintiffs and
Fletcher & Co., bills of exchange drawn under the
letters of credit were only to be used to raise money
to pay for goods consigned to England, and that the
zlgg ing documents were to be forwarded to the plain-
i the mail which carried the bills of exchange;
and their case was that some members of the firm of
Fletcher & Co. had drawn bills in fawvour of the Char-
tered Mercantile Bank of Indis, London, and China for
pu s to which the letters of credit were not properly
applicable, and that the Chartered Bank, through their
manager, were affected with notice that such bills were
drawn in gi(;l:tion of the uﬁs;ml cou?ile of memTthi}e
dealing and the agreement between the parties. o
bills were still in the hands of the Chartered Bank, and
the plaintiffs prayed that they might be delivered up to
be cancelled.

The Chartered Bank by their answer denied the exist-

ence of the course of dealing alleged by the bill, except
as to ‘documentary credits, in which it was expressed
that the bills drawn under them were to be accompanied

against which

by the shi%ping documents of the

ey were drawn. No such stipulation was contained in
the present letters of credit, which were therefore ¢ open,’
t.e. not documentary credit.

My, Cotton and Mr. Methold for the plaintiffs.

My, Willcock and Mr. Bowring for the Chartered
Mr. De Gex and Mr. Stirking for Fletcher & Co.

Mr. Druce for Glyn & Co.

Myr. Druce and Mr. Morris for the National Bank,

J. V.C., held, on the authority of Ex parte The
Asiatic Banking Corporation, 36 Law J. Rep. (N.8.)
Chanc. 222, that the holders of the bills were not
affected by any ment, restricting the user of the
letters of credit, which did not appear on the face of the
bills or letters of credit. :

Bilk dismissed with costs,

Yrobute und Plutrimonix] Canses,

[ G—

ﬁm} In the goods of JoER HowARD,

John Howard, late of Staley, Cheshire, died, leaving
a will and two codicils. lgy’ the wilf, executed on
February 5, 1859, he gave and devised all his real
and the residue of his personal estate to Samuel Cocker
and William Sunderland in trust, and he also appointed

them his executors and guardians of his three minor
children. The first codicil revoked all the devises and

bequests in favour of his son, and the second was as

follows:—¢ This is a'second codicil to the last will and
testament of me,” &c. ‘I absolutely revoke and make
void all bequests and dispositions in my said will, and
I bequeath all my property to my housekeeper, Mar-
garet Wright, and appoint Mr. Henry Heap one of my
executors, Robert Heap another of my executors, and
Margaret Wright aforesaid my executrix.’

Bayford moved for probate of the three papers to
Robert Heap and Margaret Wright.

Sir J. P. WILDE made the grant, power being re-
served to the executors named in the will if entitled to
oome in and prove.
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JACESON AND HorMES v. TURQUAND,
Feb. 26, OFFICIAL LI1QUIDATOR. ’

Company— Contritwvdory— Execudors.

A certain number of reserved shares in a company
were offered by the directors to the existing shareholders
in the proportion of one share of the new issue for every
five original shares held by any member, and the share-
holders were invited to apply for a further allotment of
the reserved shares, in case any should remain over not
taken up or distributed, in consequence of the said offer.
The appellants, who were executors of a deceased share-
holder, a to take thirty-six of the shares thus
oﬁ'emf, being the number to which they were entitled in

t of their testator’s original shares, and they also
applied for nine additional Both the thirty-six

YOL., IV,

House of Lords. {In re Lreps BaNkine CoMPANY,

shares and the nine additional shares were allotted to
them. The terms of the letters of allotment both of
the thirty-six and the nine shares were that 80/ per
share was to be paid on or before October 1, 1884, in
which case the shares would be entitled to one quarter’s
dividend at the end of the year. And as to the nine
‘additional shares, it was further stipulated that, if the
30/ per share was not paid on or before the day named,
those shares would be forfeited. On September 19,
1864, the company stopped payment, and on Sep-
tember 28 a petition for winding it up was presented,
and the respondent, as the official liquidator appointed
on such petition, put the appellants on the list of con-
tributories in respect of the whole forty-five shares.

The appellants applied to be removed, mainly on three
grounds—(l) Because the contract was ts fwluro, that

to take shares at a future time; (2) because they
L
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contracted in their regreaentative character; (8) be-
cause they had been deceived by a false report which
the directors had made of the state of the bank on
February 1, 1864. Before the case was argued, it had
been decided in Addinell's case, arising out of this same
winding-up, 36 Law J. Rep. (¥.s.) Chanc. 77, 807,
that there was no binding contract d the additional
shares. The claim in respect of these nine additional
shares was therefore abandoned. But as to the thirty-
six shares, KINDERSLEY, V.C., held that the appellants
were individually liable as contributories. In so ruling,
the Vice-CHANCELLOR followed decided cases, namely,
—as to the point that the contract was in_presenti, the
case of Ez parte Chalk Barrett, 34 Law J. Rep. (X.8.)
Chanc. 558—as to the point that though the appellants
were only entitled to shares as being executors, they
were liable in their undivided character, the case of
Ex parte Dobson, Fearnside, and Deane, 86 Law J. Rep.
Sx:.s.) Chanc. 307, and in Barrett's case, it was decided
that as the report of the directors which misled the
plaintiff was made only for the members of the company
and not for circulation among the outside world, the
allottee of these shares could not repudiate the contract
on the ground of misrepresentation, because if he were
a member of the company already the misrepresentation
was made by a body of which he was a component part,
and if he were an outsider, the report was not made for
him at all. Hence this appeal.
) Sir Roundell Palmer mdpe My. Wickens for the appel-
anta.

My. Glasse, Mr. Cotion, and Mr. Kekewsch, for the re-
spondents, were not called on.

Their Lorpsuips affirmed the decision of the Vice-
CHANCELLOR.

House of Lords.
March 8.
Penalty—Agreement to accept Part of Debt in Discharge
of the Whole—Proviso on certain Default by the Debtor

reviving the whole Debt.

This was an n&peul from an order of the MAisTER
oF THE Roris affirmed by Lord CmerLus¥orDp. The
respondent, George Hudson, was indebted to the
York and North Midland Railway, and a declaration
and order had been obtained by the company in a suit
in Chancery, that he was bound to pay to them 54,690/
by two instalments on two days named. The order was
registered as & judgment. Two other suits were also
pending between the same parties, in which the company
claimed 4,104/, and 14,831/, The respondent being thus
indebted, made an agreement with the company that
they should accept 50,000L in discharge of the whole
debt, upon his, Hudson’s, executing within fourteen
days & mortgage to them for 50,000/, and 1,000/ for
their costs, of certain estates he had then contracted to
sell for n much larger sum, and also upon his paying
them 20,000/ on the day fixed for the completion of the
said purchase, on which day he was also to execute a
fresh mortgage of another estate to secure the repayment
of the 30,000 by instalments; and the company agreed,
on the punctual fulfilment of the above terms, to forego
the rest of their claim; but if the said George Hudson
should fail in performing all or any of the stipulations
on his in the agreement contained, the company
were to be at full liberty to recover the whole of the
principal sums and interest found to be due to them
under the order and in the several suits. George Hudson

}Tnoxrsox ». Hupsox,

executed the interim deed of mortgage first stipulated
for, and it contained a very ample proviso for reviving the
whole of the company’s original claim in the event of
Hudson’s failing in any part of his agreement. The
mortgage was to the appellants in trust for the com-

ny. Hudson was unable to pay the 20,000l on the

y named, and further time was granted him, and a
fresh agreement made, giving the compan{ certain ad-
vantages; but he failed to raise the money by that time.
And in 1863 the company and their trustees filed their
bill against Hudson and the various incumbrancers on his
estates, and on the inquiry being taken in Chambers as
to what was due on the several incumbrances, the t}ues-
tion was raised whether, Hudson having made default,
the whole original debt was not revived. The summons
was adjourned into Court, and the MASTER oF THE
RoLrs made his order confining the debt to the amount
agreed to be taken; aud on appeal Lord Chancellor
CHELMSFORD (Lord Justice TURNER dissenting) affirmed
His LorpsHIP'S order, on the ground that this was a
case diﬂ'erinf widely from the case of a creditor agree-
ing to take less than his debt on condition of punctual
rayment. It was the case of a creditor agreeing to take
ess than his debt upon condition that a portion be paid
at 8 given day, and a mortgage executed for the residue.
That the onginal agreement having been materially
varled, they must be held to have waived the condition,
and the stipulation inserted in the mortgage formed no
part n‘:ﬁ the original agreement, and was of the nature of
a penalty.

Sir Ry Palmer, Mr. Mellish, with them Mr. George
Williamson, for the appellants.

Mpr. Jessel and My. Jackson for the respondents.

Their LorpsaIps overruled the order of the Lord
%l;ancellor CrELMSFORD and the MASTER oF THE

LLS.

House of Lords.
March 9. -

Settlement— Construction— Trusts for Children excepting a
Son ¢ for the time being entitled’ to an Estatein Tail Male
—Bar of Estate Tail—Period of Trust Funds Vesting.
By a settlement made in September 1820, upon the

marriage of Mr. and Mrs. Collingwood, certain trust

funds were settled (in default of appointment by the
husband and wife) upon trust after the death of the
survivor of the husband and wife for the children of the
marriage, ¢ other than and except an eldest, second, or

3:}{ son, for the time being entitled,’ under a certain
ill recited in the said settlements, to an estate at North

Dissington, for an estate in tail made in ion or

remainder immediately expectant on the decease of the

said intended husband. And the settlement declared
that the shares of the children in the unappointed trust
funds were to vest in sons at twenty-one. There were
three children of the said marriage—a son and two
daughters, of whom the son, Edward Collingwood, be-
came entitled under the said will to the North Dissington
estates for an estate in tail mnde in expectancy on the
decease of his father; but having attained twenty-one
in his father’s lifetime, he joined with him in barring the
entail and resettling the estate. Under the limitations
of the resettlement, the estates were limited to the use
of the father for life, with remainder to the use of

Edward Collingwood, the son, for life, with remainder

to the use of his first and other sons in tail gene-

ral, with divers remainders over, the ultimate limitation

} STANHOPE v. COLLINGWOOD.
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be;lzg to the use of the right heirs of Edward Collin,
, the son. Mrs. Collingwood died in 1840.

trust funds comprised in the settlement to one of his
daughters, and he died in August 1866. At his death
the other moiety of the trust funds remained unappointed.
This suit had been instituted by the trustees of the
settlement to obtain the decision of the Court whether
Edward Collingwood, the son, was entitled to partici-
pate with his sister, Cecil Collingwood, in whose favour

no appointment had been made, in the unappointed, M.

moiety of the trust funds. Vice-Chancellor Woop
tain whether the eldest son was excluded was the death
in the trust

barred, and E. Collingwood, the son, was only tenant for
life of the North Dissington estates. The fact that this

r.

Co]]inigwood (the father) appointed one moiety of the entitled to an equal share with his sister,

was the result of the respondent’s own act could make
no difference, and he declared E. Collingwood to be
ecil Colling-
wood, in the unappointed moiety of the trust funds.
Miss Cecil Collingwood now appealed from his Hoxour's
decision. Edward Coll.ingwoog, the son, died soon after
the decree above mentioned was made.

Sir R. Palmer and Mr. Pearson (with them My, Francis
Cates) appeared for the appellant ;

Myr. Nalder for the trustees; and
Jessel and Mr. Martineau for the respondents, the

had ‘ personal representatives of Edward Collingwood, the son.
decided that the period to be looked to in order to ascer-,

Their LorpsHIPS now reversed the judgment of the

| VICE-CHANCELLOR, and ordered the case to be remitted,
of Mr. Collingwood, the father, who took a life interest
u

nds. At that time the entail had been entitled to the whole of the appointed moi:tﬁ

“trust-fund, and a direction that the costs of
‘should be paid out of her moiety.

with a declaration that the appellant was ahsolutely

of the
parties

Conrts of Equity.

———e—

CoMPANY v. THE GREAT WESTERN
March 13. RarLwaY COMPANTY.

Life Insurance—Concealment by Assured of Material
Facts— Voidance of Policy.

This was an & by the defendant company from a
decree of V.. MarIxs, directing that a policy which
had been effected in the office of the Ehintiﬂ' company,
on the life of one John Bird, and of which the defendant
company were assignees for value, should be delivered
up to be cancelled, on the ground that it was void ab
initio, because of the concealment by the assured of
material facts relating to his health at the time when the

licy was effected. The case is reported 38 Law J.

. (¥.8.) Chane. 182,
r. J. Pearson and Mr. Stevens for the o;];zelhnts.

Myr. Glasse, My. Shebbeare, and Mr. Roweliffe, for the

dents, were not called upon.
eir LorpsHIP8 dismissed the appeal with costs.

Lorps JUSTIOES, {Tm: BrrrisE EQUITABLE INSURANCE

Lorp ﬁm? M.R. } In re Tuok.

Solicitor and Client— Cestus qua Trust— Common Order to
Tax—Wasver of Irregularity.

The trustees of the marriage settlement of Mr. and
Mrs. Bryant employed Mr. Tuck as their solicitor in the
matters of their trust. The interest which Mrs. Bryant
took under the settlement was given to her separate use,
and Mr. Bryant took no interest at all. i(r. Tuck,
however, sent in his bill of costa (which extended only
to business done for the trustees since the marriage) to
Mr. Bryant. A common order to tax was then obtained
by Mr. and Mrs. Bryant, as if they had been imme-
diately liable to pay the bill. It appeared that neither
Mr. Cocker, the solicitor now acting for Mr. and Mrs.
Bryant, nor Mr. Tuck, knew that this order was

under the circumstances irregular; but when Mr. Tuck,
on attending the taxation, found that the form of the
order precluded him from supporting certain items, on
the gmund of the express instructions of the trustees,
he discovered and raised the objection, at the same
time offering to proceed if a proper order was obtained.
Mr. Cocker, however, insisted on proceeding under the
common order, and Mr. Tuck now moved to dis-

cha;’ge it.
r. Jessel and Mr. Lindley for Mr. Tuck.

Mr. Waller, for Mr. and Mrs. Bryant, admitted that the
order was irregular, but contended that Mr. Tuck had
by his conduct waived the objection.

The MasTER oF THE RoLLS held that the objection
had not been waived. His LorpsHIP distinguished the
case from Re Wavell, 22 Bea. 634, on the ground that
there the waiver was complete; but in this case the
objection was taken as soon as Mr. Tuck found out what
the effect of the order would be—that he would have to
bear the costs of the taxation, and then bringl:cn action
ageainst the trustees. The order was therefore discharged.

S Niereh 8, } Fatows . Suavrs.

County Court—Appeal— Plaint Charging Defendant and
his Solicitor, a g-edefmdant, with Fraud— The Solicitor
not a Proper Party to the Suit—Decree and Order of
the County Court reversed as against him.

This was an appeal by a Mr. Coote, a solicitor, from
a decree, and an order on further consideration, made
against him in the suit by the judge of the Huntingdon
County Court.

The appeal case, as settled for the decision of this
Court, was so drawn as, instead of distinctly stating the
facts of the case, to leave them to be inferred only from the

allegations in it, and then submitted twelve questions to
the Court,
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The facts of the case were very shortly these :—

Slatter, who carried on business at Coventry, gave the
plaintiffs a bill of sale of his stock in trade and fur-
niture at Coventry, to secure a sum of 1,014/ 10s. 64.,
and the bill of sale extended to after-acquired stock.
‘The plaintiffs realised their security; sold Slatter’s stock
and some of his furniture at Coventry, having the
power of selling the whole if they had chosen to do s0;
and paid themselves nearly all that was due to them
from Slatter. Slatter afterwards removed, with his un-
sold furniture, to St. Ive's, where he purchased new
stock in trade, and again set up in business. To
St. Ive's the plaintiffs followed Slatter, and endeavoured
to get poasession, under their bill of sale, of his after-
wquireg stock, in full satisfaction of their original debt,
on which there was then about 250/ remaining due.
The plaintiffs acted on the advice of a solicitor
named Wright. Slatter consulted Coote in the matter.
Coote, as solicitor for him, advised him that the real
actor in the plaintiff’s proceedings was Wright, for pur-

of his own; and that he, Coote, believed the
laintiff’s claim eu‘fainst Slatter had been legally, or in
act fully, satisfied by the first execution. He therefore
advised Slatter to resist their attempts to get possession
of his property. He did so; and each party in turn put
bailiffs in possession of the disputed chattels. Ag.er
some time, and considerable contention, Slatter put up
the qroperty for sale, on his own account; whereupon
the plaintiffs filed the plaint in this case against him,
against Coote his solicitor, and inst other parties,
including the auctioneer, to restrain the sale, and for
an account of any money received from the propert{ by
Slatter, Coote, and the other defendants, The plaint
contained most serious charges against Coote; but it
was, after a short time, dismi as against the auc-
tioneer.

The plaint was filed on April 18, 1867; and on that
day, upon very insufficient ovidence, an &z parte injunc-
tion was granted. Coote afterwards put in a statement
in answer to the plaint. At the hearing of it, on Janu-
ary 28, 1868, a decree was made. The registrar then made
his certificate in the cause, to which Coote filed fifteen
exceptions. By an order made on further consideration,

in July 1868, Coote was ordered to pay 304 into Court. | parta

Coote then presented this appeal, on the ground that he
bad been improperly made a party to the suit in the
first instance, and could not therefore be bound by any
of the proceedings in it.

Myr. H, F. Bristowe appeared for Mr. Coote, and sub-
mitted that nothing was due from him to the plaintiffs,
and that he was clearly not a proper party to the suit
any more than the auctioneer was, against whom the
plaint had been dismissed as of course.

Myr. Horsey, for the plaintiffs, contended that Coote
was in possession of property, with notice of the plaintiffs’
claim upon it; that the sale which he and Slatter were
ging to effect was therefore in the nature of a fraud on

e plaintiffs. No solicitor could ‘collude’ with his
client in a fraud; and if he attempted to do so, it was
clearly the duty of the Court to restrain him. Then as
to this appeal. Every such appeal must be brought, on
due notice, within thirty days after the decree appealed
from. Here the decree was pronounced so long ago as
Jan 1868.

Mr. H. F. Brisiowe said the appeal was from the order
of July 1888, on due notice, and that the County Court
judge had considered, when he made that order, that the
whole case was then open to him,

Mr.J. W, Chitty was for Slatter. :
8tuaRT, V.C,, after stating the facts of the cass, and
commenting on the irregular form of the pleadings, said
there was enough in the case to show that it was an appeal
from all the proceedings in the Court below. The case
was one that ought not to have been instituted in the
County Court at all. Mr. Coote was clearly not a pro-
er Euty toit. The original decree, and the order on
urther consideration, must be reversed as to Coote; but
as he, a professional mau, ought to have known he was
not a proper Eanrty to the suit, and should, in the earl
stages of it, have got his name removed from the reco
the plaintifis must pay him only his costs up to
including the decree of January 1868. He would not,
however, be made to pay any costs.

sﬁﬁ_‘:ﬂ X C.} WRIGHT v. TANNER.

Partnership— Dissolution, Suit for—Infant Partner, De-
cree by Consent on Behalf of —Motion to Stay Pyoceed-
tngs against— Further Consideration— Infant not Liable

Jor Losses of the Concern,

This was a suit for a dissolution of a partnership for
the manufacture of diphosphate of lime, which had been
entered into between the plaintiffs and the defendants in
the suit. By the ership agreement, which was
dated July 17, 18687, aud made between the ies in
this sui t{xe capital of the concern was to be provided
thus :—10,0004 in the first instance, of which Wright
was to furnish 5,000/, John Willis' Pountney 2,5004,
J. T. Coling 2,500L, and any additional capital was to
be contributed by any partner, but preference was then
to be given to the one who had not already contributed,
or who had contributed tcliw :ﬁm Tanner was to be

id 500, & year, an e remaining partaer,

ay, 260L, for his services. Wright was, more-
over, to receive a salary of 260/ a year, and John
Willis Pountney 160 & year. At the date of
the contract, John Willis Pountney was an in-
fant, a fact which the plaintiff all by his bill
that he did not discover till long afterwards. The
ership business was not suocessful, and resulted in
considerable losses, This bill was then filed, and John
‘Willis Pountney being still an infant, & guardian ad
litem was appointed for him, who, on his behalf, con-
sented to a decree for dissolution. J. W. Pountn
was now of age. A few months before  he m:i
twenty-one he made an affidavit, by which he stated
that he was willing to abide by the partnership articles,
and would do so after attaining twenty-one. He h
however, since been induced to think that the failure ol
the concern was caused b{mthe mismanagement of
Wright; and he submitted that he was, notwithstand-
ing his offer by the affidavit, not bound to contribute to
the losses of the business. It eared that he had
received some of his salary, but had not paid the 2,500L.
stipulated for; and the chief clerk, in taking the ac-
count under the decree, had certified that that item—
considered as an asset of the ership—was ¢ irre-
coverable.” He had also certified that a sum of 90, odd
was payable to J. W. Pountney.

The cause came on some time since, upon a summons
to vary the certificate as to the 90L, and on further
consideration, when it was arrap, that as the allow-
ance of that sum was so conn with the liability of
J. W, Pountney to the concern, that the better course
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would be for him to move in the cause to sty all further
proceedings in it as against him. Accordingly,

My, Bagshawe now appeared for J. W. Pountney, and
supported that motion, contending that on the facts as
above stated he was not liable to the losses of the con-
cern, and therefore ought to be relieved from the suit,

M. J. N. Higgins, for the plaintiff, characterised the
case as one that appeared to be tinged with fraud.
There was no doubt an infant could in such a case bind
himself. He also denied the alleged mismanagement of
the plaintiff.

v. Whitehouse, for other parties, supported the
plaintiff®s case.

Stuarr, V.C., refused the motion to stay the proceed-
ings agairst Mr. J. W. Pountney ; but u}on the further
coneideration of the cause, and upon Mr. J. W. Pountney
disclaiming all interest in the partnership assets, and
relinquishing any further claim to his salary, made a
declaration that he was not liable to contribute to the
losses of the concern, and apportioned these losses
according to the provisions of the partnership articles.

Mu.mM sl'l‘s"c' } BuiMER v. HUNTER.
Ante-nuptial Settlement, Voidance of —Fraud of Husband
and Wife.

On February 13, 1867, the defendant Robert Hunter
teceived notice of trial in respect of an action com-
menced against him by the plaintiff for the récovery of
150/ and certain interest due to the plaintiff upon the
defendant’s promissory note. On February 16 Hunter,
in consideration of his then intended marriage with
Sarah Pounder, settled the whole of his property upon
trust for her for life, and afterwards for his son by a

revious marrisge. The marriage was solemnised on
E‘ebniary 18, Verdict was given for the plaintiff in the
action on March 1. Hunter having shortly afterwards
become bankrupt, the plaintiff filed the Fesont bill
to set aside the settlement as fraudalent. It appeared
that Hunter and Sarah Pounder had cohabited together
as man and wife from 1866 up to the time of their
marriage.

Mr. we for the plaintiff.

My. C. Herbert Smith for the defendants.

Mav1Ns, V.C., held that the consideration of marriage
failed, the intention of the settlor obviously being to
defraud his creditor, and the intended wife being co,
nisaat of the circumstances and therefore implicated 1n
the fraud. The settlement must be declared void to the
extent of the plaintifi”s claim.

Maxyixs, V.C.
Feb, 12,

}Smu:t v COOKERELL.
March 5.

Will, Construction of —Remoteness.

Testatrix, dying in 1785, by her will gave all her
groperty upon trust to convert and pay the income to
ir Simeon Stuart for life, and after his decease to his
eldest son (then unborn) for life, and after his decease to
Elizabeth Stuart for life, and ¢ after the decease of the sur-
vivor of them the said Sir Simeon Stuart, his eldest son,
and Elizabeth Stuart,’ then upon trust to pay and transfer
the fund unto all the children of the said Sir Simeon
Stuart, share and share alike if more than one, and the
child or children of such ps should be dead. Sir Simeon

Stuart died in 1816. His eldest son, born in 1790, died
in 1868, leaving issue. Elizabeth Stuart died in 1848.

Mr. Cotion and Mr. Riddell, for the petitioner, the
?nltyi‘ surviving son of Sir Simeon, claimed half of the
un

Mr. Shaj Mr. Woodroffe, Mr. Fleming, Mr.
Wickens, mp;er . Cotterell for g.ther claimants. |

MaLins, V.C, held that the limitation over to the
children and grandchildren of Sir Simeon Stuart, being
a gift to a class to be ascertained after the expiration of
a life not in being at the death of the testatrix, was void
for remoteness. The next of kin of the testatrix were
therefore entitled.

Marins, V.C.
Mareh 9, 10.

Tenancy by Curtesy in Lands settled to Wife's Separate
Use. -

} APPLETON v. ROWLEY.

An important question arose upon the further consi-
deration of this case as to the right of the plaintiff
Robert Appleton and another to hold by curtesy certain
freeholds, of which their respective wives had died
equitably seised in fee to their separate use, under.the
will of gamuel Duffield, the testator in the cause.

Mr. Bazalgetts, Mr. J. Pearson, Mr. C. Hall, Mr.
Whitehorne, Mr. W. Pearson, Mr. Humphrey, Mr.
Langley, Mr. Horsey, and Mr. Grenside appeared for
various parties interested in the suit.

Marns, V.C., decided in favour of the curtesy.

MavIns, V.C.
March 12.

Costs—Set-off — Country Solicitors and London Agents. |

By the decree made in this cause in June 1867, the
costs of the defendant Barlow and another were ordered
to be paid out of a fund in Court to Messrs. Few & Co.
as the London agents for Barlow’s solicitor, Mr. Esam,
of East Retford. These costs were never paid to Messrs.
Few ; but in June 1868, at which time Eeam executed a
deed for the benefit of his creditors, there was a sum of
228!. 4s. 8d. in his hands standing to the credit of
Barlow’s account.

This sum (being in excess of the amount of his costs
in the suit), Barlow directed to be applied and set off in
payment of such costs. Barlow now petitioned that the
amount of costs so accounted for by him to Esam might

}Pnumn.n v. BaRLow.

B | be apportioned out of the fund in Court and paid over

to him,

" Mr. Schomberg, for the petition, admitting that one of
two innocent parties must suffer, argued that the pay-
ment to Esam by way of set-off was sufficient satisfac-
tion of the costs under the order, and that Barlow was
entitled to be recouped out of the fund in Court. He
relied on Waller v. Holmes, 1 J. & H. 230, s. ¢, 30 Law
J. Rep. (N.8.) 24.

Mr. J. Pearson and Mr. Bardswell, for Mesars. Few,
contanded——ﬂl) that the order of June 1867 was express
notice to Barlow that the costs were to be paid into the
hands of the ers Few, and not to Mr. Esam ; g)
that the petitioner could not now come and ask the
Court in effect to vary the terms of that order.

Marns, V.C., held that the order contained in the
decree was merely a direction to pc‘vlthe costs to Mesars,
Few as agents for Esam; that there' was no privity
between Messrs. Few and the petitioner; and that the
London firm, as Esam’s agents, could have no better
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claim than their 'Principal, nor any indegendent right
against Barlow. The petitioner clearly had the right
at any time to direct the application of his money in
Esam’s hands in payment of what was due for his costs
in the suit, and the act of bankruptey did not affect
that right. The costs must, therefore, be deemed to
have been satisfied to the extent of the sum set off, and
the prayer of the petition must be allowed.

Mm ;’10} WExsTOX v. COHEN.

Attachment— Further Time for Answering, Day from
which it runs—Form of Order. %

This was a motion to discharge an attachment which
bad been issued against the defendant under the follow-
ing circumstances :—The plaintiff's interrogatories were
served on January 8, 1869 ; the defendant’s time for an-
swering would have expired on February 5; on February 1
defendant obtained the usual order ‘for four weeks further
time’; on March 2, the answer not having been put in,
a summons was taken out and the attachment issued,
the plaintiff alleging that the further time allowed by
the order of February 1 expired on March 1, and that
the defendant was in default.

Mr. Bush, for the motion, argued that the extension
of time for four weeks must mean four weeks from the
expiration of the time to which the defendant was
already entitled—that is to say, from February 5 to
March 6; the attachment therefore was improper, and,
in any view of the case, a harsh and extreme pro-

ceeding.

Mr., Shapter and Mr. Bilton, for the plaintiff, contra.

Marvs, V.C,, thlg:ght that, stric speafxing, the
additional time expired on March 1, t{mr weeks from
the date of the order; but as the terms of the order
were ambiguous, he should discharge the attachment
and allow no costs on either side. He should direct his
chief clerk for the future to specify in these orders the
day from which time was to run or the day on which it
would expire,

Jm‘BC}Mnm » Eczrorp., |

Practice— Production of Documents— Party requiring in
Contempt.

Adjourned summons taken out by the defendant for
the production of documents by the plaintiff in aid of the
defendant’s case in an inquiry at Chambers directed by
the decree in the suit, as to the domicile and next of kin
of the testator. The defendant was in contempt by rea-
son of his disobedience of an order of the Court directing
him to execute certain powers of attorney, and he was
out of the jurisdiction in Jersey. The question was
whether, being thus in contemit, he could obtain the
production of documents before he had purged his con-

B
r. Eddis supported the application.

My, Am and My. Crossley opposed it.

JaMes, V.C., eaid it was the plaintiff’s decree, and he
who was proceeding with the inquiry. It could not be
said that because a man was in contempt therefore he
could not have the production of documents necess
to his case. Plaintiff could not go on and yet preclude the
defendant from obtaining evidence. He ‘must t the

application, but defendant must meke an affidavit as to

the documents in his possession seven days after plaintifi’s
affidavit, and produce such documents seven tfalys after
plaintiff’s pro(fucﬂon.

James, V.C.1 In re THE Loxpor anp Coroxiar Co.
March 6. (Lnatep).

Company— Winding-up—Agent Abroad— Contribulory—
Payments on Account of Shares provided for by Special
Agreement— Cross Clayma.

In October 1865 Robert Colvin Clark went to Mel-
bourne, in Australia, to act there as agent of the above-
mentioned company, under an agreement dated Sept. 30,
by which Clark was to act as the company’s agent at

elbourne for five years, at a salary of 750/ per annum,
and in addition was to be allowed a commission on re-
mittances, and to act as an independent merchant. Clark
also having, under his arrangement with the company,
taken 50 shares of 100/ each in the company, on each
of which he had paid 2/. out of 10/ to be paid per share,
the company agreed to place the balance of 81 per share,
and all other sums which might become due on such
shares on account of calls, to Clark's debit; and the
company also thereby that if from illness or
otherwise Clark’s connection with the company should
cease, they would pi:ly the return of himself and
wife to England. 1867 a voluntary winding-up of
the company was commenced, which, by order of the

Court dated March 6, 1867, was continued under super-

vision.

In Jan 1868 Clark’s services, which had continued

after the winding-up, were abruptly put an end to by

Martin, the attorney of the official liquidators in Aus-

tralia. Thereupon, to obtain a settlement of his claims

against the comﬁn{:) Clark took proceedings against
the company at Melbourne, under which, by arrange-
ment, a sum of 4,000/. was reserved to meet his said
claims, of which sum 1,000/ was given to him to enable
him to return to England. Clark’s claims Agmat the
liquidators for salary and allowances under the agree-
ment of the company now came before this Court to be
decided upon a motion by the liquidators to restrain his

proceedings at Melbourne, a summons taken out b

them for an order egainst him for the payment of a

of 204 on his shares, and a cross summons by Clark in

effect claiming to have his agreement with the company

carried out specifically.

Mr. Druce and Mr. Charles Hall were for the official
liquidators.

My. Kay and Mr, J. N. Higgins for Clark.

Jauzs, V.C,, said unless the ment were rescinded
both parties must act according to it. Under it Clark
had a lien on the remittances which came into his
hands, and to that extent he had & sccurity for m{thing
due to him under the arrangement. The 1,000/ claim of
the liquidators for calls against him could not be enforced.
The edings at Melbourne must be stayed, and the
8,0001. there transferred to this country and paid into
Court to the account of the money to be deposited under
the agreement. Costs-out of the estate,

Jﬂ:;cs'h%.c‘ }Hu.r. ». HARGREAVES.

Mining Partnership—Renewal of Licence to Work Mine
—Constructive Trust—Production of Documents.

Adjourned summons. Previously to March 25, 1867,
the plaintiff and the two defendanfs were co-partners
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at will in® working certain collieries in Lancashire,
under a licence to the partnership from the Duke
of Buccleuch, which expired at the date above men-
tioned. On March 23 the defendants gave the plaintiff
notice to determine their partnership with him on
March 25. The plaintiff then endeavoured to obtain
from the Duke a renewal of the lease of the collieries to
himself. Thereupon the defendants applied for and ob-
tained a renewal of the lease to themselves, and they
continued working the colliery, using for that pu
the plant and stock in trade of the partnership, which
they had taken at a valuation made by their own valuer,
the plaintiff having refusedj to ap;i?int any valuer to
join in taking such a valuation. The plantiff by his
ill prayed for accounts of the partnership dealings, and
a declaration that the new lease and all profits made
thereunder were partnership assets. Under the usual
order to produce documents, the defendants objected by
their afidavit to produce the books of account and
papers relating to the business of the collieries sub-
sequent to March 25, 1867. The plaintiff took out
this summons to consider the sufficiency of the de-
fendants’ affidavit, and their objection to produce certain
plans and drawings relating to the eaid collieries.

Sir R. Palmer, Mr, Kay, and Mr. Bedwell supported
the application.

Mr. Little, Mr. John Pearson, and Mr. Lindley op-

it.

Jaues, V.C., said that the plaintiff was entitled to
the production of the working plans of the collieries.
He had made out sufficient common interest with the
defendants, who had continued the business with the
assets of the old‘.ﬂrutnerahip. Prima facie the profits
would belong to all the partners, and the plaintiff was
entitled also to the production of the accounts.

e

Jﬁmﬂ X,g } In re BORRELL. BURRELL v SMITH.

Mortgagor and Mortgagee—Effect of Disclaimer tn a

Foreclosure Suit, on the M-Eo,:tgageaf’c Right to Prove—
Sub-Mintgage—Leasshold Estate Forfeiled to Lessor—
Foreclosure.

Adg(o)omed summons. Burrell was indebted to Deakin
in 8,000., secured by a mortgage of certain leasehold
premises. Deakin mo d this debt to Eyton to
secure 1,200/., and by indenture he made a sub-lease to
Eyton of the feasehold premises for the residue of the
term, lesa 3 days. Notice of this sub-mortgage was
given to Burrell. Subsequently Burrell died in 1863,
and in a suit to administer his estate Deakin and Eyton
jointly brought in a claim for the 3,000/ debt, sup-
gmet{ by the usual affidavit, and so far allowed.

eakin shortly afterwards made a second mortgage of
the said 3,0031. mortgage, and his security on the said
leasehold premises, to the Liverpool Loan Company.
Burrell’s executors then sold their equity of redemption
to Deakin, who afterwards executee% an assignment to
Rigby and Millington for the benefit of his creditors.
In June 1867, Eyton instituted in the Palatine Court a
suit against Rigby and Millington and the Liverpool
Society ; in that suit Rigby and Millington disclaimed
by their answer all interest in the mortgage debt and
premises. A decree for foreclosurc was made against
the Liverpool Company, and an account was ordered of
‘what was due to Eyton on his sub-mortgage. The fore-
closure was then made absolute against the Liverpool
Company. In consequence of non-payment of the rent

of the leasehold premises the landlord afterwards entered
upon them, and thus the security for the 3,000/ mort-
gage was gone. The question on this summons was
whether the claim made in 1863 by Deakin and Eyton
was to be paid as a debt proved against Burrell’s estate
or whether the decree for foreclosure had determined
Eyton’s right.}

Myr. Druce and Myr. F. H. Colt, for Eyton, supported
the application.

My, Kay and Mr. Cozens .Hard{, for the plaintiff,
opposed it, and in the course of their argument con-
tended that the effect of the disclaimer was to pass the
whole estate, being equivalent to a fine, as a convey-
ance by record.

Mr. Boglle appeared for Burrell’s executors.

Jaues, V.C,, said the applicant was a creditor,and had
never been paid. The foreclosure decree did not in any
way determine his right to be paid. The fact that the
estate on which the debt was secured had been taken
by the landlord, who claimed by a title paramount, did
not make the applicant in default, for he was not bound
to pay the rent or keep the covenants under the lease.
His possession was precisely the same as if the estate on
which his mortgaﬁ was secured had been swept away
by flood or fire. He was still entitled to receive out of -
the 3,000/, what was due in respect of his sub-mortgage,
interest, and costs, and his proof against Burrell’s estate
must be allowed to that extent.

Jﬁm‘{f‘ } TURNBULL v. GARDEN.

Principal and Agent— A4 ccount— Agent charged with Dis-
count allowed to ﬁ ’

The plaintiff was a widow who for some time resided
in India, and while she was there the defendant was
emgloyed by her as an agent to receive money payable
to her in this country, and to make payments on her
account. In 1865 the plaintiff authorised the defendant
to supply her son with a reasonable outfit as a cornet
proceeS'mg to India. Defendant supplied an outgg‘ and
in making out his account against the plaintif he
charged her with money as paid for certain articles,
whereas in fact a part only of the sums so ch
were paid to the tradesmen who supplied the articles,
the rest being returned or allowe(lp to the defendant
according to what the defendant alleged was the usual
custom of army agents. The plaintift’ also alleged that
many of the articles suE lied to her son wholly exceeded
the ﬁmita of a reasonable outfit.

The defendant had issued a foreign attachment in the
Lord Mayor's Court against the plaintiff, attaching her
balance at the London and Westminster Bank; to an-
swer a debt of 93l.,, which he clnimed as due to him on
balance of accounts and the plaintiff thereupon filed a
bill sgmnat the defendant for a general account, and for
an injunction against the defendant proceeding with -the
action commenced by him in the Lord Mayor’s Court.

Mr. Druce and Mr. Graham Hastings for the plaintiff.

Mr. Kay and Mr. Blackmore for the defendant.

Jauzes, V.C.,' said that as to the discounts allowed
to the defendant, and not by him allowed to the plain-
tiff, the defendant had made a case that he charged the
plaintiff with the ordinary prices at which the trades-
men supplied the articles to the general public, although
by arrangement with the tradesmen he paid them some-
thing under those prices. But this was not the case
disclosed by the evidence, for it appeared that in the
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case of a rifle the ordinary price was 861 ; but that the
tradesmen on being informed that the defendant would
expect to be allowed a discount, raised his price to 1182,
in order that after discount was taken off he might get
his usual price. There were other cases of this kind,
and they constituted a clear trans ion of the rule,
that a fi ucmr{ agent should not make a secret profit at
the e of his principal. To allege the custom of
the trade was futile. His HoNoUR remembered a case
in which the defendant, a buyer and seller of flour on
commission, alleged a custom in his business for com-
mission agents to mix the flour, which they bought on

| sccount of their principals, with inferior flour, and to

charge their principals with the price of the best flour
for the mixture. But customs of this kind would never
stand in a Court of equity. There must be a decree for
an account, and in taking it the defendant must be
charged with all discounts received by or allowed to
him, and there must be an inquiry how much of the
expenses of the outfit ought to be disallowed, having
regard to the authority given to the defendant in respect
of it, and any subsequent ratifications. So far as this
part of the case was concerned defendant to pay the
costa,

>
D
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Davorce and
Matrimonsal C'auca.}Ross v. Ross,
Feb. 16, March 2.
Judicial Separation— Wife Petitioner—.Adultery— Order
to Attend at Hearing—Practice.

This was the wife's petition for judicial separation by
reason of the husband’s adultery. The respondent
pleaded connivance. The Court had ordered . the
petition should be heard before itself without a jury.

Dr. Deane, for the respondent, moved for an order
that the petitioner should attend at the hearing to be
examined.

Pritchard, for the respondent, eontra; section 43 of the
20 & 21 Vict. ¢. 85 only applied to suits for dissolution
of marriage. .

The Juner OrDINARY.—The Court in almost all cases

uires the petitioner to be here. It will not make an
order that she shall be examined, but that she shall be
here when the petition comes on for hearing.
Order accardingly.

ety

M ahe:;fzf:,ag.zm.}Smmn v, SHELTOK AXD

Feb. 16, March 2. CaxrpELr.

Time for Making Decres Absolute—29 & 30 Vict. c. 32
8. 83— Refusal of Court to Exercise Discretion,

On Feb: 6 the husband obtained a decree niss for
dissolution of the marriage on the ground of the wife’s
adultery. Neither the respondent nor co-respondent
appeared at the hearing, and the %ftitioner, an officer in
tllx)e Indian_army, was prevented by ill-heslth and ser-
vice abroad from bringing his petition earlier before the
Court,

*Inderwick moved the Court to exercise its discretion
under section 8 of the 20 & 30 Vict. c. 82, and to fix a
less period than six months, within which the decree
might be made absolute. There was no appeal, and it
the decree were drawn in the usual form, 1t could not
be made absolute until after the long vacation. The peti-
tioner was still in ill-health, and suffered from the excite-
ment consequent on the suit.

The Jupee ORDINARY declined, in the absence of
special circumstances, to depart from the ordinary prac-
tice, and refused the application.

Divorce and
Matyimonsal Causss, } B. v, L. PALSELY CALLED B,
March 2. °

Nullity—~Order for Examination— Refusal by Respondent
—Attachment— Practice.

This was a suit for pullity promoted by the husband.
The usual order for examination by medical inspectors
was made_and personally served upon the respondent,
but she, while admitting the truth of the allegations in
the ﬁg;::’kc re{use& b% subl;it to examination.

. Spi wi im for the petitioner,
moved that an atmhmenta.gm’ issue L t the
respondent for non-compliance with the order of the
Court—the attachment to lie in the registry for the
present, but to be enforced if the respondent attempted
to remove from the jurisdiction.

The JupeE-ORDINARY.—The best course will be to
let the motion stand over. If at the hearing the Court
determines that she ought to be examined, it will make
a fresh order for the pm&ose; but in the meantime, if
she attempts to leave the jurisdiction, the Court will

grant the attachment,
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.

.Lo&msll;fm' } Re DurtoN HERBERT v. HARRISON.

Will— Construction— General Bequest of Personalty.

Captain Charles Dutton by his will, dated March 24,
1864, after directing all his just debts and funeral and
testamentary expenses to be duly paid and satistied by
his executors, bequeathed as follows:—'I give and

ueath all and every my household furniture, linen,
and wearing apparel, books, plate, china, pictures, horses,
carts, and carriages, and also every sum and sums of
money which may be found in my house, or be about
my person, or due to me at the time of my decease, and
also all my stocks, funds, and securities for meney,
money due on bunds, bills, notes, or other securities of
which I may die seised, possessed of) or entitled to, and
. of every kind and description whatsoever, my will and
intention is that my said executors, hereinafter named,
and the survivor of them, do and shall pay the same to
my present housekeeper, Martha Herbert, to and for her
own sole and separate use and benefit absolutely. Also
I give and bequeath to my servant, Mary Groves, the
legacy or sum of nineteen guineas. I also give and be-
queath to Frederick Harrison and John Furtado the sum
of five guineas each for the purchase of a ring ’; and he
appointed them executors.
he question was whether under the words of the will
YOL. TV,

certain bank shares and railway shares, and also a aum
of money arising from the estate of & deceased brother,
and now in the hands of his administrator, paseed to the
legatee. V.C. STUART held that there was a sufficient
indication of intention in the will to pass the general
personal estate to the legatee, and upon appeal by some
of the next of kin .

The Lorps JusticEs affirmed the decision with costs.

Mr. Kay and Mr. W. R. Ellis were counsel for the
appellants.

My, Joshua Williams, Mr. Solomon, and Mr. Mander,
who appeared for the various respondents, were not
called upon.

STLII?,‘:;{; ;:)C} CHEESWRIGHT . THORN.
Bractice—Plaint in County Court— Appeal, of Pro
ceedings pending— County Court Orders, 1867, Order

19, Rule 8.

My. Dauney moved to stay proceedings in a County
Court plaint in Equity pending an appeal aguinst the
decree. The application was made under the ¢rules,
orders, and forms for regulating the practive of the
County Courts, 1887, Order 19, Rule 8, which
is in the following terms: ¢ Proceedings not to be stayed
unless Vice-Chancellor or Judge otherwise direct. The

-0
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pendency of an appeal shall not oﬁerate as s stay of | which was established in 1864 for the supply of coals
proceedings; but the Vice-Chancellor to whom such | upon the ¢ co-operative ’ principle.

appeal is made, or the Judge from whose decree or order
the appeal is made, may stay the proceedings pending
the appeal, on such terms as to giving security or other-
wise a8 to such Vice-Chancellor or Judge may seem ftit.’
Mr. T. Huyhes objected that, under Rule 12 of the
Consolidated Orders of the Court of Chancery, every
application to stay proceedings under a decree should be
made first to the judge who pronounced the decree.
Stuarr, V.C., considered that it was not neceseary to
apply first to the County Court judge to etay his own
decree, and that the General Orders of the Court of
Chancery did not apply to proceedings in the County
Courts. As the agﬁens appeared to be a bona fide one,
3nd it e:lm’b not shown A\ t the plaintiff v;ould ll:e
amnifi y ataying the ings ing the
:m:eul, he should t{lllogw the mlzt.ion, relern};? the costs
the hearing of the appeal.

MAIJI;, ;’80} CROWE v. NEsBITT.

Practice—Dismissal for Want of Prosecution—Death of
: Co-plaintiff. :

Myr. Fitzroy Kelly moved to dismiss the bill in this
suit for want of prosecution. One of the co-plaintiffs
was dead ; the other had settled out of Court with all
the defendants other than the defendant now moving;
there had been no order of revivor; the surviving
plaintiff consented to the present motion, but did not
appear upon it. Under these circumstances the Court
was asked to make a common order of dismissal, without
requiring” the surviving plaintitf' to revive, or that in
default the suit should stand dismissed.

The Vice-CHANCELLOR made the common order of
dismissal ; costs of the suit to be paid by the surviving

Marrns, V.C,
March 18.

Practice—Affidavit of Documents— Motion.

In this suit the defendant bad made the usual
affidavit of documents upon summons in Chambers,
The plaintiff not being satisfied therewith, gave notice
of motion for a further affidavit. On the day before the
motion came on, defendaut had made a further and
sufficient affidavit.

My. Glasse, for plaintiff, now moved for his costs of
the motion.

Mr. Peck, for defendant, objected that the proceeding
ought to have been by summons in Chambers, referring
to Morgan's Chanc. Acts and Orders, 174, and Lazams
V. Mozley, 5 Jur. N.S. 119,

The VICE-CHANCELLOR gave the plaintiff only such
costs of the motion as would have been given had the
matter been heard in Chambers,

In re Joint-Stock CoaL CoMPANY.
Lr parte GREER. Lr parte Copk-
MAN,

} ‘WEBSTER v. RoBINSaN.

Marixs, V.C.
March 19, 20.

Windtng-up Petition— Meeting of Shareholders—25 & 26
Vict. c. 89, 8. 79—Second Petition, Costs of.

Two petitions for the winding-up of this company,

Mr. Cotlon and Mr. Higyins tor first petitioners.

Myr. E. K. Kurslake and Mr. Chitly for second.

Mr. Glase and Mr. Roberts for the company.

Mr. Bardswell for a shareholder in support of peti-
tions.

The VicE-CRANCELLOR said that he found the losses
of the company had been continuous from its foundation
in 1864 up to the re-formation of the board of directors
in 1868 ; nevertheless, the balance-sheet of December
18G8, the accuracy of which was not impugned, showed
the available assets to be 14,000/, while the debts
amounted only to 8,000, The company bad certainly
not, up to the precent time, been protitable; but His
Hoxour could not, since the decision In re Suburban
Hotel Company, 36 Law J. Rep. (x.8.) Chane. 710,
regard this circumstance alone as sufficient to make it,
‘in the opinion of the Court, just and equitable that
the company should be wound up.’ In fact, none of the
grounds specitied in 25 & 26 Vict. c. 89, s. 79, existed for
winding-up this company. But fuiling this the petitioners
had asked for subordinate relief in the shape of an order
directing a meeting of the shareholders to be convened
with a view to the winding-up of the company. Upon
this point His HoXoUR desired to lay down the rule that
where the Court was satisfied upon the evidence that
there was no case made out for the compulsory winding-
up of a company under section 79, nu order could be
made without consent for a meeting of the shareholders,
there being in such cases no ground for the intervention
of the Court. With regard to the second petition, pre-
sented in behalf of certain shareholders at Norwich,
His HoNoUR admitted that, in some respects, it was
distinguishable from the first upon the merits, but he
could wake no order upon it; and, havins regard to
the fact that one winding-up petition had y been
presented, he thought the parties were not justitied in
presenting a second for the same object. Both petitions,
therefore, must be dismissed with costs,

Marins, V.C.| In re MERCANTILE TRADING COMPANY,

March 20, 22. StRINGER'S CAsE.

Company — Winding-up — Creditor's  Claim— Dividend
Laid ot of Cupital—Summary Jurisdiction of Court—
26 & 26 Viet. c. 89, ss, 101, 165,

This was a summons by the official liquidator in the
winding-up of the above company, callng upon M.
Btringer to repay certain dividends, amounting to 26 per
cent., alleged to have been improperly declared and re-
ceived by him in respect of his shares, and a further sum
of about 400/ alleged to have been improperly paid to
him as a director's commission on protits,

The company was formed in June 1863, for the pur-
pose of ruuning the blockade of the Confederate States,
under a contract with the de facto Government of that -
country, fora joint adventure—the compnny to tind ships,
the Governinent to pay two-thirds of all losses incurred
in the blockade-running, and supply cotton at 62 per lb.,
to be delivered at a port in the Southern States.

By the articles of the company no dividend was-to be
paid except out of ‘ profits in hand.’ In February 1864
a balance sheet wus prepared, exhibiting & profit of
42,000, ; this, however, was made up by crediting them-
selves with two-thirds of the value of the ships payable
under the Confederate guarantee, the greater part of
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which was never realised, and also with a amount
of cotton which was ultimately destroyed in the Confe-
derate ports. Upon the balance of estimated profits thus
made up, the company obtained from the Agra & Mas-
terman’s Bank advances to the amount of about 21,000,
upon & special account called the ‘dividend account.’
A dividend of 25 per cent. was shortly afterwards de-
clared and paid to the shareholders,

On the collapse of the Confederate Government the
company failed, and, upon taking the accounts, was
found to have lost all its capital, with a further sum of
about 50,0004

The bank, as creditors in the winding-up, now ap-
plied through the official lgguidator, under the Com-
panies Act, 256 & 26 Vict. c. 89, as, 101 & 106, for repay-
ment of all dividends, &c. received by the shareholders,
on the ground that such dividends had been impr:lferly

id out of capital, and not out of profits actually in

and, as required by the Articles of Association.

M. Cotton and Mr. Higgins for the liquidator.

Mr. Glasse and Mr. H. M. Jackson, for Mr. Stringer,
argued that the balance sheet was fairly made up and
the dividend properly declared; but if not, the baok
having, as shown by the evidence, had full notice of the
hazardous trade in which the company was engaged,
and also of the manner in which the profits were esti-
mated, could not now question the propriety of the
dividend. Moreover, the Court could not in this case
exercise the summary jurisdiction provided by the above-
mentioned sections of the Act.

MarLins, V.C,, had no doubt that the dividend had
been improperly declared, aud might be recovered under
a proper proceeding for that purpose; but the Court
lms not jurisdiction to order the repayment upon a
summary application under either section 101 or 165.
The company, having themselves participated in the
wrongful application of this money, could not through
their liquidator set up a claim against themselves; nor
could an individual director be made liable to the creditor
in respect of an act done by the company at large.

In re THE OXFORD AND CANTERBURY
g, Vi { " slan Couri v, B

Company— Winding-up— Calls Subsequent to Winding-up
Or",d?r— Creditor Contributory— Composition Deed—Set-
off—Companies Act 1862, ss. 74, 76, 77.

Adjourned summons. Morton was the holder of
above 2,000 15/ shares in the above company, on each
of which he had paid up 10 guineas. Iln April 1868 a
call of 14 per share was made. On May 7 an order was
made for winding-up the company. On July 80 Morton
executed an assigninent to trustees for the benefit of his
creditors, which was duly assented to by the requisite
number of creditors and duly registe: On Novem-
ber 80 the official liquidator of the com{my obtained an
order for the payment of the said 1/, call. On January 19,
1869, a further call of 2. per shere was made on the
contributories of the company, and an order was obtained
to enforce such against Morton. The release in
Morton's composition deed extended to future linbilities.
Morton claimed that at the time of the company being
wound up the company was indebted to him to the
amount of over 8,000 The amount of the calls against

Morton considerably exceeded the amount of such claim,

This summons was taken out by Morton to dispute the
validity of the orders for the said calls against him
personally.

My. Ince, in support of the application, argued that
Morton, by the expel::?nﬁon of bispgom itionr%lueed, was
disch from all personal liability 1n respect of these
Eaelel;: which must be proved against the trustees of the

Mr. Druce, for the official liquidator, did not oppose
the contention that the liquidator should prove against
the trustees, if that were possible; but he submitted to
the Court the question whether calls made subsequently
to the deed were provable under it. He further sub-
witted that the execution of the deed of assignment
placed Morton in the position of a bankrupt, so far that
the debt due to him should be set off against the
amount of the calls. Such a compromise would be a
benefit to the estate of the company.

Mr. J. N. Higgins appeared for the trustees of the
composition deed.

Jaugs, V.C,, said there must be an affidavit that the
propused set-off would be a benefit to the company’s
estate. It was not clear why Morton had been brought
before the Court to relieve himself from the liability to
pay the calls, and he must have his costs. The order
would be that on the trustees abandoning their claims
Agninst the official liquidator, and the official liquidator
abandoning all calls against Morton’s estate, all proceed-
ings be stayed.

Jaues, V.C. 1 Re THE LoNpoN AND NORTHERN Ix-
March 18, 168. f/ suraNcE CorroraTION (LnMITED).

Joo}u-ﬁocklg&mpany-b—dﬁd oj; Contributories— Agreement
Jor Amalgamation between Two Companies unconfirmed
by One of them.

This was a summons to remove the applicants’ names
from the list of contributories in the above company.

The apflicanu had been shareholders and directors in
the Life Investment Mortgage and Assurance Company,
and the directors of this company and of the London
and Northern upon an amalgamation, and the
agreenient was duly contirmed by the former company in
accordance with their articles of association. The arti-
cles of the London and Northern required that an amal-
gamation with another company should be confirmed by
a general meeting, but the directors were empowered to
purchase the business and assets of any other company
either for a consideration in mopey or by the issue of
shares. The agreement referred to provided that
the London and Northern should purchase the busi-
ness of the Life Investment Company; that the shares
in the latter should be exchanged for shares in the for-
mer, and that seven of the directors of the latter should
be directors of the former.

The agreement, although never confirmed by the
London and Northern, had been to some extent ncted upon,
aud the applicants’ names had been entered on the share-
register of the London and Northern, though not re-
turned to the registrar of joint-stock companies, and
share certificates had been made out in their favour.
They had also attended some meetings of what pur-
mted to be an amalgamated board as directors of the

ife Investment Company elected under the agreement.

Mr. Kay and My. Bagshawe for the summons,

Mr. Druce and My, J, N, Higgins contra,
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Jaues, V.C., held that the agresment contemplated ‘As it was not confirmed, it and all that was done on the
an amalgamation of the two companies, not a mere pur- faith of its becoming binding was void. The npm
chase of the business of the Life Investment Company | therefore, were not roperly on the list of contni i

by the London and Northern, and therefore

required | of the London und

orthern, and their names must be

confirmation by a general meeting of the latter company. | removed.

Probute and PWatrimondzd Causes,

———

Divorce and
Matrimonial Causes. ; TOPPER v. ToPPER.
March 2.

Dissolution of Marriage—Cruelly and Adultery— Con-
donation— Evidence— Practice.

This was the wife’s petition for dissolution of mar-
riage by reason of cruelty and adultery. The respon-
dent traversed both charges. The case was heard
before the Court itself, and judgment was reserved.
Subsequently the petitioner applied to be allowed to
give further evidence in support of the charge of
cruelty.

Dr. Tristram for the petitioner.

Pritchard for the recpondent.

March 2.—The JUpGE-ORDINARY: I think the evi-
dence in this case faila The parties lived together
nearly ten years. During that time the petitioner
epeaks of two or three occasions upon which the re-
spondent used some violence to her. On no occasion is
it established, in my judgment, that he did her any
serious hurt. Her own evidence was not given in a
manner to induce the Court to place implicit reliance on
her statement ; and the occasions of violence, few and
comparatively slight as they were on her own showing,
appear to the Court to have been exaggerated. ‘lhe
blow said to have been given with the muzzle of a gun
is an instance of this. The struggle which went on at the
time between the respondent and another man renders it
very probable that the injury the petitioner received was
the result of accident rather than design. These irolated
acts, not accompanied with any general ill-treatment and
of no very serious nature, do not establish a case of legal
cruelty. But, further, the last act of cruelty imputed
took place at Enster 1863, and the petitioner continued
to cohabit with the respondent until February 1864,
when che left him because she wus jeulous of a
rervant in the bouse. The cruelty, if any, was there-
fore condoned, and cannot now be relied upon unless
revived by the subsequent adultery which has been
charged. But here too I think the evidence fails. The
respondent is living in a house in which there is only
one other person—a meid-servant. He has been once
seen to kiss this woman. Beyond that there is no
evidence of adultery, except that the man who lives in
the next house has heard voices apparently tslking in

the same room at night. On the otber hand, & i
who was once there on a visit deposes to the fact

the servant slegt in her own room, and that she never
saw the respondent in that room, or the servant in the
respondent’s. It was proposed, after the casze was closed
and the Court had taken time to consider its decision,
that the petitioner should be allowed to be called sgain
to give in evidence of further acts of cruelty calculated
to take off the effect of the condonation. But on the
trial she had been several times asked if the occurrence
which took place at Easter 1863 was the last act of
which she had to complain, to which she had uniformly
answered in the affirmative. Moreover, on turning to
the statement of cruelty in her petition, it will be seen
that Easter 1863 is the latest date ehe gives. I think
the proposed further evidefce ought not to be re-
ceived. And as the evidence on neither of the two
charges is, in my opinion, sufficient to sustain them, the
petition must be dismissed.

DProbate.
Marrcl:tlee.} In the goods of C. STEWART.

Admintstration—Insolvent Estate— Grant ad coliigends to
Creditor— Practice.

Charles Stewart, late of Kingston-upon-Hull, timber
merchant, died intestate on January 18, 1869, leavi
his widow and several children, some of whom li‘l‘g
abroad, bim surviving. The estate, which consisted
principally of deals and a number of small trade debts,
was valued at 2,0C0Z, but the deceased was indebted to
his bavnker and other creditors to the extent of 7,0004
The widow and the next of kin in this country re-
nounced administration.

LDr. Tristram moved for letters ad colligenda bona to Mr.
Pease, a creditor. Unless at once realised the property
would deteriorate in value; it was also subject to charges,
and the debts, if not promptly collected, would be lost. If
the next of kin abroad also renounced, the applicant
would be willing to take the usual grant of administra-
tion (In the goods of Clarkington, Sw. & Jr. 382).

Sir J. P, WiLpe.—I thivk the grant may go, but you
must pay the money into the registry, after deducting for

wages and charges on the property ; and you must also
at once cite the remaining next of kin, with the view of
taking a creditor’s administration.
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Lorp HaTHERLEY, L.C.] CHARLTON.2. THE EARL OF'
March 17.

Durman.
Executors— Trust Moneys—Receipt of One.

This was an appeal from a decree of Vice-Chancellor
Jaues, dismissing the plaintiff’s bill with costs, reported

antﬁ. 18.
. Kay and My, Haddan for the appellants.

My, Dyuce and Mr, Chitty, for the respondents, were
not called upon.

The Lorp CHANCELLOR dismissed the appeal with
coets,

LomM J]ng’m‘}lonm o. K1LsEAw.

Palatine Court of the Duchy of Lancaster—Appeal—
.Rehgﬁng—n & 18 Vict. c. 82.

Myr. W. F. Robinson applied for leave ex parte to give
notice of motion for a lSKemng of the ‘P&“l in this
suit. The appeal was from a decree of the VIcE-CHAN-
CELLOR of :fe Duchy, and had been heard before the
Lords Justices Woob and SELwyx. )

Their LorpsHIPS observed that this Court was in the
strict sense of the term, and by statutory enactment, an
appeal Court from the Duchy of Lancaster. There was
no precedent for a rehearing in the House of Lords.
They therefore refused the motion.

VOL. IV,

B .-

Lolilfs Jgslfol-‘m- } Ex parts WATS0N, Rs WATSON.

Bankruptcy—»=Submission to Jurisdiction—12 & 13 Vict,
c. 106, . 12, 120, 126,

This was an appeal from an order of the judge of the
Derbyshire County Court. John Watson the elder
became bankruﬂ;sm October 1868. He had previously
borrowed from his son, John Watson the younger, sums
amounting to about 60J. Shortly before his bankruptey
in 1868 he had purchased a small copybold pro-
gerty, which, in September of the same year, he surren-

ered to his son. On January 15 last the bank-
rupt applied for his discharge, but this was opposed by a
creditor. On the same occasion both the b pt and
his son were examined, and the judge made an order
postponing the discharge of the bankrupt, and directing
that the surrender of the copyhold premises to the son
should be declared void on the ground of fraudulent
preference, and that the same should be sold and the
roceeds divided amongst the creditors of the bankrupt,
from this order John Watson the son appealed.

Myr. F, Knight, for the appellant, contended that John
Watson the son had not g)ubmitted to the jurisdiction
of the Court, and therefore that the Court had no power
to make the order appealed from.

Mr, Eddis, for the official assignee, argued that on
N
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ge evidence the appellant had submitted to the Jum—
iction.

Their LorDsHIPS said that it was clear that the order
could nzt belmainta.infd under section 126 of hth% Ba.nul:-
Tup ct, 1849, The only question was whet
e rTaat tad submitead to Too juﬁsdieﬁo'faﬁaﬁe&ura
under section 12 of the same Act. They were of
opinion that he had not so submitted; he had only
appeared to be examined, as he was bound to appear
when summoned under section 120. The order appealed
from must be discharged.

Lorp ﬁom’ M.R. } CROBSLEY ». DIXOR.

Chisf Clerk's Certificate.

The plaintiffs had instituted a suit in ct of a

atent for machinery for the manufacture ol cari:ta.
g‘h&t suit was decided in favour of the plaintiffs, 32 Law
J. Rep. (x.8.) Chanc. 617. The machines had been made
by Messrs. Sharp, who had teken out a patent; but it
was held that the machines embodied the invention of
which the Qh.intiﬂ‘s were then the patentees. On re-
ference to Chambers, however, it was certified that
some of the machines were not within the patents. The
plaintiffs had since purchased Messrs, Sharp’s patent ; for
an account under which this the present suit was
brought. One of the defences was that the chief clerk
had certified in the former suit that the machines in

- question did not infringe the patents.

Mr. Grove, Sir R. Baggallay, and Mr. Cyracknall for
the plaintiffs,

S R. Palmer, Mr. Jessel, Mr. Speed, and Mr. Theodore
Aston for the defendants,

The MastER oF THE Rorrs thought the plaintiffs
were not concluded by the certificate in‘the former suit.
Though the suits were nominally between the same
parties, the interests were different.

Lorp Roxrrry, M.R.| Laxp CrEprr or IreLanp Co.
March 24, v. Lorp Feruoy,

Directors—Breach of Trust— Interest.

On the formation of the above company the directors
had speculated in purchasing shares of the company with
the funds of the compang. This was a suit to make them
recoup the company what they had expended in such
speculations.

The transactions had been done through an executive
committee, but the directors had at their meetings autho-
rised the payment of the money necessary to pay for
the shares which had been bought for the company.

It was contended on behalf of several of the defendants
that they had relied on the executive committee, and
did not know for what purposes the mogy was applied.
th:So'r R. Baggallay, My. Swanston, and Mr, eare for

e company.

The olig'itoﬁ-Gmeral, Sir R. Palmer, Mr. De Gez,
My, Southgate, Mr. Roxburgh, My. Wickens, Mr. ,
Myr. Cracknall, Mr. Locock Webb, Mr. Jackson, and Mr.
Waller for the various defendants.

March 24.—The MasTER oF THE RoLLs said the
speculations were clearly uléra vires. The directors had all
attended the meetings at which the ents were sanc-
tioned, except & Mr. Finch, who h n present when
payments to the amount of 2,000/ were sanctioned, for
which he was liable, and Mr. Lewis, who had died in

the meanwhile, and left an utterly insolvent estate, and
whose case it was not necessary to go into. If the
directors did not know forwhat the payments were made,
it was their duty to do so. It was not necessary to 50
into jon of greater or leas liability. The defend-

nn@m%mered to repay the money, but without in-
terest.

Lorp Roumrry, M.R.] Re NEw ZparaNp BarxiNe
March 22, 28, 24. CoORPORATION.

Equitable Appropriation of Securities.

The applicants in this case were the assignees for the
benefit of the creditors of Messrs. Levi & Co. Messrs.
Levi had deposited with the New Zealand Banking Cor-
gontion certain securities to cover all liabilities incurred

the bank for them. The only liabilities at the time
of the winding-up of the corporation, included in this
security, were certain bills drawn by an Australian firm
and indorsed by Messrs. Levi.

This was a sunmons to make the official liquidator
a pl{ the proceeds of the securities towards llmyment of
the bills, in order to clear the estate of Messrs. Levi
from liability t6 pay a dividend on more than the balance.

Mr. Hinde Palmer and My. Everitt for the applicants.

My, Jessel and Mr. Wickens for the liquidator.

My, Everitt replied.

The MasTER oF THE RoLrs refused the application.

~——a—ana

Marixs, V.C.| Re THE
March 22.

Voluntary Winding-up— Inspection Books by Con-
tridutory—Compantes Act, 26 & 28 Vict. c. 89, 5. 138.

Summons on behalf of a contributory in the volun
winding-up of this com)l);ny for the production of, an
leave to inspect, the books of the company for the pur-
pose of examining witnesses previous to the hearing of
a winding-up petition in Court which had been presented
bhy the applicant. The liquidators had refused to allow
the applicant to inspect the books otherwise than in the
examiner's office at the time of examination, which was
practically a useless concession in consequence of their
number and the complicated nature of the transanctions
therein contained.

Mr. Glasse and Mr. Higgins for the summons.

My, Waller, for the liquidators, argued that there was
no jurisdiction to make the order except in & winding-
up by the Court under section 156,

Myr. Fooks for the company.

Marns, V.C,, held that the application could pro-
gerly be sustained under section 138, and made the

ollowing order:—The petitioner, u giving three
clear utit&ys’ notice in writing of the books and documents

uired for inspection, to have liberty, on the fourth and
following days, to inspect the same at the offices of the
company, between the hours of ten and four,

Crepir Fomorer Axp Mo-
BILIER OF ENGLAND.

Jﬁm‘{f} Warms ». Huenes.

Practice—Bill pro confesso—Decree Absolute— Dxi
tion with Service—Glen, Ord. XXI1. Reg. 8,11, 15,

Administration suit. One of the defendants, who was

tenant for life of real estate comprised in the suim in
New Zealand. The bill had been taken against him pro
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confesso, and he could not be found to be served with the
decree. Thereupon, a question arose how the Court
could proceed under a decree for the sale of the real
estate.

M. Druce for the plaintiff, and

Myr. O Morgan, for a defendant, called the
attention of the Court to the General Order XXII.,
rules 8, 11, 15, and suggested that although the impossi-
bility of finding a defendant, or.the expense of so doing,
did not appear to be a reason for dixrensing with service
of the decree before the expiration of three years, yet the
Court could })roeeed under it now without service, and
at the end of three years they could come to the Court
to ask for di on of service. .

Jaues, V.C., thereupon made an administration decree
in the usual form, directing a sale and accounts in the
usual way.

ngf‘}mm v Hare.

Reforming Settlement— Usual Power Omitted.

This was a bill to rectify the settlement made upon the
marriage of the plaintiff with the defendaunt, William
Haig. The ptopert{ comprised in the settlement was
Pro to which the plaintiff was absolutely entitled,
and she was nearly 29 years of age at the time of her
marriage. The actual instructions for the settlement
were timm by the plaintiff’s father, her intention being
that the property should be settled upon her and her
children ‘in the usual wa{..;n By the settlement the
income was settled on the plaintiff for her sole and sepa-

THE LAW JOURNAL NOTES OF.UASES

thought the settlement ought to be rectified by inserting
such a power to be in the form adopted by the Court in
the case of settlements made under its direction.

-Jaues, V.C.
March 12, 15,
16, 19, 94,
Solicitor and Client—Relainer of One Member of a Firm
—Liability of the other Members.

The defendants, Messrs. Masterman, Upfill & Brutton,
were some time in partnership as solicitors, and one of
them, Brutton, was introduced to the plaintift, who was
under considerable pecuniary liabilities. The plaintiff’s
property, consisting to a great extent of a claim in rela-
tion to an estate at Trinidad, and of demands against
the Government of Brazil, was not immediately reali-
sable, and in the mean time some creditors were press-
ing. ~ The plaintiff accordingly consulted Brutton as to
the best mode of dealing in reference to his assets and
liabilities. Much advice was given to him, and amongst
other things a trust;deed was executed by the plaintiff, and
Brutton and Masterman were constituted the trustees.
Brutton having received and misappropriated a con-
siderable amount of the plaintiff’s moneys, the bill was
filed sceking a declaration that all the defendants were
liable in respect of Brutton’s acts.

The defence was that the plaintiff was the client of
Brutton alone, and not of the firm.

It ap) that except on one or two occasions when
the plaintiff called at the offices of the firm,.and Bratton
was absent, Brutton alome was personally consulted by

}Lonn DURDONALD v. MASTERMAN.

rate use during the joint lives of her and her husband,
then to the survivor for life, with remainder.as to
the corpus for the benefit of the children. In case
there should be no child who should take a vested:
interest, the property was given to the plaintiff abso-
lutely in case she survived her husband, but in case she
redeceased her husband, to her next of kin as if she
died unmarried.

The plaintiff asked that the settlement might be
rectified by giving her a general Sowet of appointment
in the event of there being no child who should attain
a vested interest, and of her predeceasing her husband.

It appeared that the omission of such a power was
not specially brought to the notice of either the plaintiff
or her husband, and they both gave evidence that they
were not till lately aware of the omission.

My. Druce and Mr. Freeman for the plaintiff.

Mr. W. Pearson for the persons who would be the
plaintiff’s next of kin in case of her death at the preeent
time, consented.

Mr. Drury for the trustees of the settlement, and the
infant child of the marriage.

Jaues, V.C, thought that, upon the instructions
given, a draftsman of competent skill would not have
omitted a power of the kind referred to without spe-

the plaintiff, and that the other defendants had a very
slight acquaintance with hisbusiness. The acquaintance
Detween the plaintiff and Brutton seems to have ripened
into friendship, and letters of a very familiar and friendly
kind passed between them. But all Brutton's attend-
ances and other labour in reference to the ﬁm tiff s
affairs were entered and charged for in the books of the
firm, although this seems to haye been done by or under
the direction of Brutton.

Mr. Amphlett and Myr. Bagshawe for the plaintiff.

Mr. Garth (of the common law bar) and M. Cottrell
for Masterman. :

My, Druce and Mr. Freeman for Upfill.

Bratton did not appear, and the bill was taken pro

ca&fmo as against him.

aMps, V.C., held that Brutton was retained as a
member of the firm, and that by such retainer the rela-
tion of client and solicitor was constituted between the
plaintiff and all the defendants; that nothing subse-
quently occurred which amounted to a discharge of this
relation as between the plaintiff and any of the defen-
dants, and that consequently all the defendants were
liable in respect of the misapplication of the plaintiff’s
moneys. His HoNoUR also held that, as to any moneys
subject to the trust deed, Ugﬁll was functus officio on
such moneys reaching the hands of the two trustees,

cially drawing the attention of the parties to such
omission, and having their ific consent to it. In
the

t case this was not done; and, on the autho-
rity of Harbidge v. Wogan, 6 Hare, 25é, His Hoxour

 Masterman and Brutton. Decree for an account on the
. footing of declarations to the above effect. Defendants
| to pay costs up to and including the hearing.
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March 16, 29, } I the goods of Jozn Rusver.

Wife Administrairiv—Chose in Action— Husband—
Grant de bonss non,

John Risdon died in March 1885, a widower, without
child or géaéent or any lmown reiation, and intestate.
In May 1868 letters of administration were granted to
Mary Ann Sarah Hooper as a creditor on the estate
which consisted, among other property, of
houses mo: to the Perpetual Building Society.
She got in a considerable portion of the estate, and paid
some of the debts, In July 1868 she intermarried with
Edward Hibberd, who thereupon entered into
sion of the leasehold houses, and paid the ground-rents
and texes, and the monthly instalments on the mort-

as they became due. In September 1868 Mary

. 8. Hibberd died, leaving part of the estate unad-
ministered, and the debt in respect of which she:ob-
tained the administration still due and unpaid.

Bayford (March 16) moved for a t de bomis non to
Edward Hibberd, the )huabtnd. g

8ir J. P. WiLpe, March 28.—This is an application | ali

for a grant of administration de bonis non to the personal
estate and effects of John Risdon, deceased. r the
death of the intestate, letters of administration were
granted to Mary Ann Sarah Hooper as a creditor, and
under the grant she got in a considerable part of the
estate, and paid some of the debts. She then married
the present applicant. Within a month or six weeks
after the marriage she died, and the present applicant
applies for the grant of administration as a tor on

e estate of the original deceased. Now, it is obvious
there was no debt due to him. But he says that the
debt was due to his wife and to hnniure mariti, and
that he has reduced it into jion. I think that is a
contention that cannot be maintained. What he really did
wasthis—to take possession of that part of the estate which
wes in his wife’s hands under the letters of administration
at the time he married her, and to retain possession of it.
But that is not reducing into possession the debt, be-
cause, before a debt can be said to be reduced into pos-
session as a chose in action, something must have been
done to satisfy it, and no part of the estate has here
been set aside or appropriated for the payment of the
debt. Indeed, the present position of the applicant is
an inconsistent one, because he comes here to ask for
the grant as a creditor, which implies that the debt is
still owinq;eznd at the same time he alleges that the
debt has been reduced into possession—that is to say,
that & sum of money has been set apart in discharge
of it. I therefore think that he cannot take the grant
in the way in which he asks for it. He must first take

two leasholci.

administration to his wife, and then he will of course be
entitled to the grant.’

Divoree and
Matrimonial Cm.}mmn v. HoveRH.

March 16.

Permanent Alsmony—~Bettled Property— Large Proportion
brought ::yby Wife—Rate of Allowance.

The wife had obtained a decree of judicial separation
on the ground of cruelty, and the case now came before
the Court on the question of permanent alimony. The
respondent’s income (derived from pro) comprised
in the marriage settlement) was repo by the regis-
trar at 8414 per annum, and of this sum 21
was derived from property which formerly belonged to
thelﬁetiﬁoner, and was included in the settlement.

. Deane O?Vith him Searle) moved that the income
of the whole of the property broughtin by the wife might
be allotted to her as tgermanent alimony.

Dr. Tyistram for the respondent.

The Juper-ORDINARY,—The question is, on what
principle the Court is to act in allotting permanent
imony in suits for judicial separation. The Court is
invited to adopt by analogy the principle on which it
acts in suits for dissolution of marriage; but the gom

iven to the Court in suits for dissolution are defined
y certain sections of the statute, and the Legislature
hes advisedly not extended the powers contained in
those sections to suits for judicial separation. Section 22
of the Divorce Act defines the principles and rules by
which the Court is to be guided in suits for judicial
separation—namely, the principles and rules on which
the Ecclesiastical Courts haye heretofore acted. and
iven relief. Let us see what the principle of the
esinstical Courts was., It would be equitable
to say that where a wife has brought a sum of
money, whether large or small, to her husband,
and the cohabitation contemplated at the time of the
marriage has become impossible by reason of the
husband’s misconduct, the wife should receive back the
money which she had brought to the common fund,
whatever it may be. I think that would not be an un-
reasonable principle ; at any rate it would be an intelli-
gible principle. But the Ecclesiastical Courts never did
proceed on that principle. There is no trace of it in the
reports. The rule laid down by those Courts was to take
the circumstances of the case into consideration, and
having to those circumstances to allot a certain
proportion of the joint income. In ordi cages the
principle was to give one-third. The highesmo ion
ever allotted in any case was one-half, and that I ahall
allot in this instance. ~Taking the joint income at 340,
I allot 1704 payable quarterly.
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Lorp HaTHERLEY, L.C. | ATTORNEY-GERERAL v. SID-
Feb. 10, 11, March 24, NEY Sussex COLLEGE.
Will—Devise to a College for Education in Piety and
Learning of Descendants of .A.— Construction.

Francis Combe, by his will dated in 1681, enfeoffed
Sidney Sussex College, Cambridge, and Trinity College,
Oxford, and their successors for ever, with his real
estate at Abbots Langley, equally between the said
colleges for the only use, education in piety and learning
of four of the descendants of his brothers and sisters,
and three of the descendants of the brothers and sisters
of his first wife, and three of the descendants of the
brothers and sisters of his second wife, or in default of
such, to their next poor kindred—for the first by the
father’s side, for the second by the mother’s side.

On the case coming on before the MASTER OF THE

VOL. IV,

RorLs on further consideration, for a decision on the
construction of the will, and for a scheme, His LorpsHIP
held that the gift was not to be confined to education at
the colleges themselves; that the word ¢descendants’
included both male and female descendants, and de-
scendants of angeaﬁe who required education ; that the
lands were to eld by the colleges in trust for the
education of the deseen({mts, ten in number, whether
male or female or of whatsoever age, of the persons

named in the will, to be selected in turn by the two
colleges ; and in default of such ten persons, the income

was to be applied for the poor kindred named in the

will. From this decision the two colleges appealed.
By, Cole and Mr. Rigby for Sidne geuaéex College.

o Jlillr. Jessel and Mr. Vaughan Hawkins for Trnity
ollege. :
My, Wickens for the Attorney-General.

0
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My. Hinde Palmer and Mr. Bedwell for the relator. | Lorp RomrLry, M.R.
My, Hemming for other descendants. March 17, 19, 22, +HEATH v, BUCKNALL.
The L(;ntz gmcmon eouIl{d not hwith ge April 16.
decision of the MasTER OF THE RoLLs. ing at the | Light—New Buslding—Ancient Lights partially Retained
words of the will, and also, as he was entitled, to the Le i —Tapling v, Jones.

-circumstances under which, and the time when the will
was framed, he was of - opinion that the gift of the real
estate was made to the coll as tenents in commen
upon trust to educate according to the regulations and
discipline of the colleges, and within their own walls,
sich of the descendants, not excesding ten, of the

ns named in the will as were competent and wiil-
ing to receive such education ; and as it appeared, from
the Chief Clerk's certificate, that thera were msny such
descendants in existence, it was unnecessary now to give
any decision as to the construction of the gift over in
default of such descendants ; a declaration must, there-
fore, be made to the above effect, and the order of the
MAsTER oF THE RoLLs varied accordingly.

Logps Justices. | Re Tar Estates Invesmaxr Cox-
April 15. PANY. PaAwrLe's Cask
Company— Misrepresentation— Contract to take Shares—
Contributory—Delay.

This was an appeal by the official liquidator from an
order of the MasTER oF THE RoLLS removing the name
of Mr. Pawle from the list of contributories of the
above-named company. The case is noted ant2, p. 52.

Their Lorpantrs dismissed the appeal with costs.

Lorps Jusrices. ] In re THE GENRRAL RoLLING STocK

April 16,17. f Co.(Lt.). Exrparte ALLIANCEBANK.

Deposit of Shares as Securily for .Bills—Original and
f.Rmed Bills— Right o,);‘ Transferees.

This was an appeal from the decision of the MasTer
OF THE RoLL8 noted in the Notes of Cases, 1868, p. 286,
T B Bageuli and M. Edis for the sppollan

ir R. Baggallay and My, s for the aj t, the
Alliance B ppetast

My. Jessel, Mr. Winterbotham, Mr. Wickens, and My.
Davey for various holders of bills of the 5th set.

Mr, Southgate end Mr. Bagshawe for the official liqui-
dator of the General Rolling Stock Company.

Mr. Roxburgh for the representatives of Pvzr Murray.

Their Lorpsa1rs held that it was quite competent for
the parties to a transaction such as that in Ez
Waring, 19 Ves. 345, or the present case, before their
insolvencies, to deal with the deposited securities by
new agreement, notwithetanding that the bills had been
discounted ; and further, that the substitution or in-
tended substitution of the 5th set for the 4th set of bills
in the present case was such a dealing as took away from
the holders of the 4th set the chance they had of deriv-
ing benefit from the securities, and therefore the Alli-
ance Bank had no claim u the deposited shares.
Their LoRDsHIPS expressed their opinion that the doc-
trine of Ex parte Waring applied to a case where the
insolvent parties were two insolvent companies in course
of winding-up, or, as here, a company being wound up,
and the insolvent estate of a deceased person, or to any
other analogous e}aes of insolvency. No proceedin
was, however, before them upon which they coulg
make any order in accordance with this opinion, and
therefore the appeal was simply dismissed with costs.

The plaintiff in this case had pulled down & house
containing ancient lights, and erected in its place a build-
ing of more than double the height, with many new
windows, occupyiz'ﬁ: in small portions only, the positions
of the old ones. ese had been obstructed by the de-
fendant, and the pregent suit was instituted to resffein

| the continuance of the obstruction.” The plaintiff relied

upon Tapling v. Jones, 11 H. L. Cas. 290.

Mr. Southgate and Mr. Bagshaw were for the plnintiff.

Sir Roundell Palmer, Mr. Jessel,'and Mr. Rodwell for
the defendant. ’ '

April 16.—The MastER oF THE RoLLs held that the
plaintiff had deprived himself of the right to the assist-
ance of a Court of equity, The new building was eush
as would, after the lapse of time, impose a new servitude
on the servient tenement, and on the E'inciple laid down
in The Curriers’ Co. v. Corbett (2 Dr. & Sm. 855), which
His Lorpsai1r did not consider to be overruled by o
v. Jones, a Court of equity would not enforce a new ser-
vitude, although an action might lie at common law.
The bill therefore was dismissed, with leave to the
plaintiff to bring any action which he might be advised
to bring. ) .

Lorp Romriry, M.R..
April 17,16, - }J_ ODDRELL v. JODDRELL. )

Apportionment Act, 4 & 5 Wm. IV. c. 22— Proceeds of

ale of Timber— Dividends Payable under Decree of
the Coust. ’
By a will made since the Apportionment Act lands
were devised to a person for life with im ent of
waste ; with remainder to the petitioner for life without
impeachment of waste. In the lifetime of the former
the Court had allowed some timber on the lands to be
felled and sold, and by the decree in the cause, dated in
1869, had ordered the dividends of the timber money to
be paid to the first life tenant during his life. On his
death the second tenant for life presented a petition for
transfer out of Court of the funds above mentioned ; and
the only t}lueotion was, whether the personal representa-
tives of the late tenant for life were entitled to a pro-
Eortionate part of the half-year’s dividend accruing at

is death.

Mr. Rigby for the petitioner.

. Jli{»f Dryden for the repreeentatives of the late tenant
or life,

The MasTER oF THE RoLLs held that the decree was
not an instrument.in writing within the meaning of the
Act, and that, in consequence, there would be no appor-
tionment.

Loy I;‘;)uﬁlll‘i‘;{un}ﬁonsnu » Cox.
' Costs— Number of Cowsisel.

This was a summons to review a taxation of costs, in
which the taxing mester had allowed the coeis of a
brief to a second Queen’s counsel, on the ground of his
having been the junior counsel in the cause, and !mvinq,
before lthe hearing, been appointed one of Her Majesty’s
counsel.
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The question. was whether sach allowance was

%r..beock J¥ebb in support of the summons.

My. Sondhgate and Mr. Edmund James in support of
the taxing master's certificate. :
Lord Rommiiy, M.R., dismissed the summons, but

without costs, observing that there were cases both for
and against the décision of the master, and that if &
brief had not been given to the counsel who had been
called within the bar, he might havé been retained by
the other side with all the knowledge obtained by him
in the suit, to the disadvantage of his former client. * .

ergﬁ,lgc} Re DrrAMAIR’s TRUSTS.

Will— Gift to the ¢ Children of my Sister and my Brother’
—Gift to a Class.

(A testator gave the residue of his property ‘to be
divided equally between and among the children of my
sister Elizabeth Thompson and my brother E. S, Dela-
main.' The money representing the residue of the tes-
tator’s estate having been paid into Court under the
Trustee Relief Act, the question now argued ,was
whether the gift was to be read as a gift to the children
of the testator's sister and to his brother in moieties, or
to the children of the sister and the children of the
brother in moieties.

Mr. Bowring for the children of the testator's sister,

My, Sladen for the testator’s brother.

StuaRT, V.0, held that the gift was clearly to a class,
and the only question was whether that class comprised
the children of the sister and one other , t.6. the
brother or the children of the sister and several other
persons, t.e. the children of the brother. The omission
of the word  of’ before the words ¢ my brother’ was of
no importance, and as a gift of this kind was, according
to the decision of Lord Hatherley, when; Vice-Chan-
cellor, in Mason v. Baker |2 K. & J. 667, to be considered
a gift to a class and not to an individual, there must be
8 declaration that the children of the sister and the
children of the brother were entitled in equal shares.

%:g:ﬂx{%xg ) } TavLoR v. WEMYSS,
Plea— Outlawry of Co-Defendant.

The bill was filed by a judgment creditor of the de-
fendant Charles Thomas Wemyss, and after allegations
to show that the plaintiff had not succeeded in levying
execution, stated that 0. T. Wemyss was one of two
surviving children of Lady Isabella Wemyss, deceased,
and that letters of administration of her estate had been
granted to the Countess Reventlow Criminil, the other
of such children, and that the plaintiff had recently dis-
covered that by virtue of a certain indenture a leasehold
house in Weymouth Street was vested in trustees upon
trusts; under which,"in the events which had happened,
the defendant C. T. Wemyss was beneficially entitled to
8 moiety of the said house, and that by reason of the
legal estate therein bemg outstanding, the plaintiff could
not obtain the benefit of his judgment. e bill then

an account of what wes due on the judgment, that
the share of C. T. Wemyss, as next-of-kin of hie mother,
might be ascertained, and, if necessary, his estate adminis-
tered ; thet the trusts of the seid indeature might be
carried into execution, and the amount due to the
plaintiff satisfied out (f the share of C. T. Wemyse

theréunder. The defendants were, C. T. Wemyss,
the Countess Reventlow and her husbend, and the
trustees ; and the Count end Countess pleaded in
bar to the bill that the defemdant, 0. T. Wemyss,
was an - outlaw, and that all
to which he was entitled was vested in the Crown, an
that Lady Isabella Wemyss died of personalty
only; and they aunexed to their plea a certified copy of
the outlawry sub pede sigills. ’ .

My. Karslake and Mr. Waugh for the plea. -

My. and Mr. Edwyn Jones, for the bill, contended
that the plea of outlawry was a plea in abatement, aad
not in bar; moreover, the defendants had not pleaded
the record of enrolment, at which ‘alone the Court would
look, as the Crown had no right until earolment. - .-

Stuart, V.C,, said that the plea was good and well
pleaded ; 1t was & plea-in bar, though in bar only durih
outlawry. His Honour conaidetrzd that the avggeﬁt‘
the outlawry sub pede ngilli in this case was sufficient,
and an averment of the enrolment unnecessary, and al-
lowed the plea. o

. p——
Srtuart, V.C.

Feb. 11, 12, 19. } WoopEOUSE ». W00DHOUSE."

March 24.

Trustee and Cestus que Trust—Non-Enforcsment of Coye-
nant— Breach of Trust—Privity—Lapse of Time.

The settlement executed on the marriage in 1816 of
J. T. Woodhouse and Clara Oppenheimer containéd a
covenant by J. T. Woodhouse .and his father, E. Wood«
house, that they or one of them would, within three years
after the marriage, pay 3,000/ to the trustees of the
settlement (of w%?om oseph  'Woodhouse, a solicitor,
was one), to be settled upon the usual trusts for the
husband and wife and issue of the marriage; and a
further covenant by J. T. Woodhouse, that unless that
sum were paid within the three years, he would secure
it by a mortgage of certain property. o

The 38,0004 was not paid, nor was the property mort-
gsied, and the truateg:‘ made no atben[;;): to enforee.
either of the covenants.

In 1848 J. T. Woodhouse sold the property subject
to the covenant, and Joseph Woodhouse as "eoli~
citor for the purchaser.

J ‘Woodhouse survived his co-trustee, and died
in 1848, having by his will devised his realty, and ‘be-
queathed a portion of his personslty to his sons, and
appointed his widow executrix.

In 1852 J. T. Woodhouse became bankrupt, and
applied to the executrix of Joseph Woodhouse to prove
under the bankruptey for 8, ; but she refused to
do 80, except upon receiving a release in full, and she
also declined to concur in appointing new trustees.
Dividends amounting to 1ls. in the pound having been
declared under the bankruptcy, new trustees were ap-
pointed by the Court, who tendered & proof, which was

! | rejected as not made within the proper time.

-The executrix of Joseph Woodhouse died in 1885,
and his sons entered into possession of his property.

J. T. Woodhouse died in 1865, and the t suit
was instituted on October 2, 1867, by his widow and
children against the sons of Joseph Woodhouse, for the

urpose of having his breach of trust made good out of
Kis assots come to their hands. The sons were cited to
take out letters of administration to their father’s estate,
and having refused, an administrator ad litem was ap-
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ﬁointed. The - sons admitted assets of Joseph Wood-
ouse in their possession.

Mr. Greene and My. Babington for the plaintiffs.

My, Dickinson and Mr. Chitty for the sons of Joseph
‘Woodhbouse: There is no sufficient legal graoml Tepre-
sentative of Joseph Woodhouse before the Court, and
there is no privity between our defendants and the

glnintiﬁ's; moreover, the rights of the plaintiffs are
by lapse of time. o

Mr. Jokn Edwards for the administvator ad ktem.
StuaRT, V.C., said that the concwrrence’ of Joseph
‘Woodhouse in the sale of 1846 was a gross breach of
trust, and the covenants being eontinuing obligations,
it was g coutinuning dutiin Josagb ‘Woodhouse to en-
force th::é. dSo%x:' afker t,l?e %eat_ , bis widow and. exoz
cutrix, 80 o ; Were 0
the trust and its breach. Them_of @mw
ve in 1852 was a double breach of trust. The sons
ﬂ:.vixlleggﬁeclinedﬂhen cited; to co:;stil:ute fththemselves
e perso resentatives of their father, an
having admmitted asscts of his in their hands, the ad-
ministrator ad litem was a sufficient representative for
the purposes of the suit, and it was impossible for the
defendantail the sons, to fix upon any date when the
rights of the laintiffs were barred by lapse of time, or
to eay that the assets in their hands were not liable to
the plaintiffs’ claim. The decree wauld therefore
be that Joseph Woodhouse, the trustee, by not en-

forcing payment, had committed a breach of trust, and
that the wendants having admitted that theyt., had

to the extent of
good the 3,000L, with
ti:reent. from April 14, 1866, the day of

asgets of his in their possession, w
those assets, liable to make p
interest at b

the death of tenant for life,

M’X‘;:S’ 1XC} Howaro ». Kay.

Tenant for Life— Timber— Assignment of Lease—Lord
: St.L{onarda’Act,ﬂﬁ&RS Vt'ctl"):'. 8. -

Two petitions. One William Kay was tenant for life
of certain lands the subject of this suit, with remainder
a8 to a moiety thereof un his death without jssue (which
event had recently happened) to the first petitioner. In
ursuance of an order .of May 1861, certain timber had
been felled and sold, and the of the sale, Rmaunt-
ing to 9561, were ordered to be invested for the benefit
of the estate ; instead of this, however, they were applied
to certain repairs, for which it was admitted the tenant
for life was entitled to be recouped out of the estate.
The x}uestions on the first petition were, was the wood
then felled actual timber or underwood 7 If underwood,
was the tenant for life entitled to the proceeds of the
sale, or was the petitioner, as tenant in remainder of a
moiety, entitled to be repaid 478L, being a moiety of
such r'pceeds'from the estate of the temant for life de-

The second petition arose in respect of certain lease-
holds, formerly part of the same estate, which were held
on beneficial lease of the Dean and Chapter of Christ
Church, renewable on fine at the usual periods. The
original lessee had been the deceased tenant for life,
but the lease had been renewed at the end of seven years
in Masterman’s name at his own request, as trustee for
the tenant for life. Masterman had since assigned the
lease, taking a covenant of indemnity against breaches,
&c., from the assignee. He now petitioned that a certain

fund should be set apart out of the personal estate of the
deceased tenant for life to answer al!g breaches of cove-
nant committed by the tenant for life previous to the
assignment.

Mr. Glasse, Mr. Shapter, Mr. Cotton, Mr. Fry, Mr.
Rasch, and Mr. Walford appeared for the parties in-
terested

The Vice-CHANCELLOR held, on the evidence in the
first petition, that it was imtl)oeaible, without further in-
uiry, to distinguish exactly what of the wood
2elled wus timber and what underwood ; that it was not
all timber was clear from the fact that the 2,600 trees
felled sold at an average price of 8s. 6d. a piece. The
tenant for life was clearly entitled to all underwood ;
he thought a further reference to Chambers on the point
would be unsatisfactory, and on the facts stated awarded
a.sum of $00L as the value of 2 moiety of the timber, with
interest at 4 per cent. from the death of the tenant for
life. On the second petition, the VICE-CHANCELLOR was
clearly of opinion that Mastermar was not entitled to
have a fund retained in Court for the purpuse of answer-
ing possible breaches of covenant by the decensed Bor;-
vious to the assignment. The case was covered b -
son v. Sammell, 1 Dr. & Sm. 575; s.c. 30 Law J. Rep.
(N.:i) Chanc. 799, and also came within the operation of
Lord St. Leonards’ Act, 22 & 28 Vict. c. 35. The only
argument in favour of Masterman was that the renewed
lease had been granted to him in his own name; but
this was done at his own request, and he had forborne
at the time to ire an indemnity from the previous
lessee. The petition must be dismissed: costs out of
estate. :

Maxxs, V.C.

April' 17. } Re Ropx;xm’ Trusts, )

Trustee and Cestus que Trust—Legacy to Married Woman
— Payment into Court— Costs.

Testator, dying in 1851, bequeathed the sum of 1,200
to trustees to pay the ineome Yo his widow for life, and
then to divide the capital between his two grandchildren,
one of whom was now a married woman. The income
was paid to the widow for seventeen years; on her death
the grandchildren applied for payment of their legacies,
but the trustees refused to pay over the fund to them
without a release and indemmity, alleging that some
claim had been made by other beneficiaries under the
will. The legatees refused to execute any release, and
th?v trm;tyees thereupon paid thedﬁl!xngl into Court. dtioned

r. Woodhouse, for the grandchildren, now petition
for payment out, and that i‘l:: trustees might be ordered
to pay all costs. )

r. Owen, for the alleged claimants, repudiated any
interest in the fund, and asked for costs.

My. Willis, for the trustees, submitted that they were
justified by the fact of one of the legatees being &
married woman, and therefore entitled to an opportuni
g:‘ asszerﬁng her equity to a settlement Re Swan, 2 H.

Marrxs, V.C.—It was the duty of the trustees to pay
over the 1,200/, immediately after the widow’s death,
and they had no right to call for an indemnit{, the
receipt of the legatees being quite sufficient discharge.
After paying the income to the widow for seventeen years,
there could be no question as to the title of these specifie
logatees, nor was there in fact any substance in the
alleged claims. The payment into Court under the cir-
cumstances was, in his opinion, unnecessary and vexa-
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tious. It is now sought to justify the conduct of the
trustees upon the authori of, the decision in Re Swan.
But I cannot accede to the proposition that it is the
duty of trustees in all cases of legacies to married
women to incur the ex of paying the fund into
Court, merely to obtain the lady’s formal consent to the
payment of the money to her husband. 1In the present
case there has been no nq;liuﬁon whatever by the trus-
tees to the lady upon the subject, although she was
ready at any time to give her consent. The attempted
Jjustitication, therefore, is a mere afterthought, and can-
not be sustained. The trustees must pay all costs occa-
sioned by their payment of the fund into Court.

Marins, V.C.]1 Be Prruviax Raruways CoMPANT
April 19. . (Lowrtep), Sxwar's Cask.
Jotnt-stock Company— Shareholder—Nominee— Fictitious

" Payment of Calls. '

Adjourned summons by the official liquidator of this
company, that one Sawar, who was admitted to be a
shareholder in the company, should be placed on the
list as a contributory for 100 shares at 25 each, 3.
paid. Sawar was a nominee of the International Con-
tract Cox:})an , which had agreed to teke a certain
number shares in the Peruvian Company either
by itself or its nominees. By an article in the agree-
ment between the two companies, the International
Company was to be allowed to pay u‘i in full any
shares so taken by or for them, and the amount of
such shares was to be returned to them as deposited
security for the repayment of advances made by them
to the Peruvian Company. In accordance with this
agreement, on October 25, 1865, a sum of 488,588/, was

id on account of shares (Sawar's among the number)

y the International Company, and on the same day a
carreeponding sam waa returned to them. Both com-
panies were afterwards wound up.

My. Glasse and Mr. Kekewich, for the official liqui-
dator, contended that no money had in fact been paid
on Sawar’s shares beyond the 3{ paid on allotment, and
that the shares wero still liable in his hands to calls to
the amount of 22/. a-piece.

Myr. Cole and Mr. Ince, for Sawar, contended that

-the transaction was warranted by the terms of the

ement, and that in any case Sawar, as a stranger to

the two parties, ought not to suffer for their misdeeds.
The VICE-CHANCELLOR was of opinion that the case
was the same in spirit and substance with Crawley's case,
in the same winding-up (17 W. R. 454, affirmed on
appeal). The pretended payment in full of the shares
held by Sawar gs nominee of the International was a mere

juggle between the two companies. Sawar must be

retained on the list ns a contributory, und pay the costs
of the adjournment into Court. No costs of the
summons,

J“\ll::ﬁ, ‘1’6(.: . } Re Davis’ TRusTS,

Practice—Afidavit Sworn Abfoad before Notary.

Mr. Lawson applied to the Court for leave to file
affidavits made in the United States. The document in
question contained the written evidence of five witaesses
included between the title-of the matter and one jurat
referring to all five witnesses as sworn beforey & notary

ublic, and each witness had signed his own atatement.
g’helu‘lot‘tbenohrywuaﬂind, but such deal was not
verified. - .. - . - - :

Jaums, V.C,, gave leave to file the docunrnent, upon

roductiont to the rapistzar of a certificate from -the

nited States Legation, verifying .the notarial seal and
certifying that the document in its- present form would
be admitted in evidemce in the United: States.

Jaxes, V.C.} Tar Exarsg Jornr Stock BARK ..
April 17, 19. BroDIR.

Guarantee of Promissory Notes to be in Force for Twelve
Months— Notes Renewed.

The question in this case was as to the extent of the’
following guarantee :— ‘
London, June 17, 1864.

To the Manager of the Metropolitan and Provincial Bank
(Limited). _
Dear Sir,—In consideration of your discounting the pro-
missory notes of Jumes Ash & Co. for the sum of ten thou-
sand pounds (say 16,000/.), we hereby jointly and ‘severally

‘+ guarantee the due payment of the same at maturity as if they

were indorsed by us; this guarantee to be in force twelve
months from this date, and to include the promissory note of
8,000!. discounted by you on the 15th instant.
JomNn Strawart.
Jorx Brobik.

On the faith of thie guarantee the Metropolitan Bank
discounted for James Ash & Co., in addition to the note
for 8,000, their promissory note for 7,000/, dated June 17,
1864, payable three months after date ; and the same hav-
ing arrived ut maturity on September 20, 1864, was re-
newed by James Ash & Co., giving to the Metropolitan
Bank asecond note of that date at threce months for 7,0004.
The latter note, therefore, fell due on December 23, 1884,
and within the twelve months limited by the guarantee,
and the question was whether the guarantors were liable
in respeot of it.

Jauus, V.C,, held that the guarantee extended to any
renewals of the original notes, provided the total
amount of the notes covered by the guarantee did not
exceed 10,000L, and that they fell due within twelve
months from June 17, 1804,
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“ @ourts of Common Fafo,

———

Queen’s Bench.
Feb. 2,8, & TaYLOR » CHESTER.
April %0, . A

[ Immoral Contract— Pledge :.or Immoral Purposes —

Declaration on the bailment of half a 50l Bank of
England note to the defendant to be redelivered on re-
uest alleging a refusal by the defendant to redeliver it.
cond count in detinue for the same half note. Special
ea to each count, that the half note had been deposited
y the plaintiff with the defendant by way of pledge to
secure the reiayment of money due and money then
advanced by the defendant to the plaintiffand then due.
Replication a joinder of issue, andp that the alleged debt
was for wine and suppers supplied by the defendant in
& brothel kept by the defendant for the purpose of being
consumed there by the plaintiff and divers prostitutes in
a debauch, there to incite them to riotous, disorderly, and
immoral conduct, and for money knowingly lent for the
purpose of being expended in riot, debauchery, and im-
moral conduct. Rejoinder taking issue on the replication
and demurrer. At the trial the jury found that the note
was deposited by way of security, as alleged by the de-
fendant, and that the debt was incurred and money
advanced as stated in the replication. A verdict was
entered for the defendant, with leave to mave to enter
it for the &laintiﬁ‘ for 50l., to be reduced to nominal
damages if the half note was given up. The demurrer
was argued with the rule.

Holker and Hopwood showed cause, and contended
that the plaintiff was compelled to rely upon an im-
moral contract in order to make out his case, and there-
for; could not recover,

ope and Herschell, in support of the rule, ed
that the common law right ogp:he laintiff in ,thmte
could not be affected by an immoral contract which the
defendant was obliged to disclose.

. The Court (MELLOR, J., and HANXEN, J.), after taking
time to consider, now (April 20) held that the plaintiff was
not entitled to recover. The maxim in part delicto potior est
conditio_possidentss applied, the true’ test being whether
the plaintiff could make out his case otherwise than
through the medium of the immoral transaction. Here
the pledge primd facie was valid, and the plaintiff, in
order to get rid of the answer afforded by it, was com-
pelled to disclose the immoral transaction.

Rule discharged,
Common Pleas.

April 6. }an AXD OTHFRS v. WALTER.
Landlord and Te:mat—Mc?.rz{gu—.Eixtmm—Noﬁce to

Ejectment by mo ; and the question was
whether the detendant, who had been let into possession
by the mo or after the mortgage, was entitled to
& notice to quit. It t:lppmed that the plaintiffs’ at-
torneys had served the defendant with a notice, directed
to him as ‘the teuant of the premises,’ by which they
required him as tenant of the premises to pay all rent

then due, or thereafter to become due from him, to
them. There ‘wes no evidence at the trial how the
defendant ever got into possession, or of any te
having existed between him and mortgagor. . Tl
defendant never paid any rent, or assented to the notice
iven him by the plaintiffl’ attorneys, otherwise than
y remaining in ssion. At the trial, before Mox-
TAGUE SmrtH, J., at the Middlesex ‘Sittings after
Trinity Term, 1868, it was contended for the defendant
that a notice to quit was necessary, since the plaintiffs
had recognised the defendant's Kosseesion as a lawful
one, and that therefore, until such had been determined,
ejectment would not lie. The case did not go to the
jury, but the learned judge, by consent, directed a
verdict for the plaintiffs, with leave to the defendant to
move to enter a verdict for the defendant, or a nonsuit,
with power to the Court to draw inferences of fact as &
ju?. A rule nis: to this effect was afterwards obtained,
an

MecIntyre now showed cause against the rule, and

Day argued in support of it; and the cases of Evans
v. Ellott, 9 Ad. & Xl 342, and Brown v. Storey, 1 Scott
New R. 9, were cited.

The Courr now drew as an inference of fact that
there never had been a tenancy, or any sssent on the
part of the defendant to hold under the plaintiffs, and
that the notice to pay rent had been given under the
mistake that there was a tenancy existing between the
defendant and the mortgagor; and as this was not
the case, the notice was inoperative, and the defendant

was & mere t asser.
e Rule discharged.

Common Pleas.
April 16, i
Debtor and Creditor— Composition Deed— Assents, Teme
fo:i ggbtammg—Aﬂamt wunder Bankruptey Act, 1861,
s 102, ‘

Action for goods sold and delivered. Plea, a com-
position deed under the Bankruptcy Act, 186l. The
action was tried before CockBurN, C.J, at the last
Cambridgeshire Summer Assizes, when & verdict was
found for the defendants, and upon a rule nisi to set that
verdict aside, and to enter it for the ﬁlnintiﬂ', the ques-
tion now was whether the fourth and fifth conditions to
section 192 of the Bankmptcé Act, 1861, had been com-
Elied with. Assents of & sufficient majority of creditors

} BEDDALL v. KING AND ANOTHER.

ad been given in April, 1868, to a deed, ing the com-
pensaﬁonglpa. le gn May i, 1868. The deed, which

was regi , made the composition payable on June 2,
1868, and this alteration in the time was made in conse-
quence of the deed not being ready for registration
before May 2. A sufficient number of assents was ob-
tained to the altered deed before action, but not until
after the registration of the deed. The plaintiff wasa
non-assenting creditor. .

O’ Malley and Keane showed cause,

hBuhaer and T¥ndal Atkinson appeared in-support of

the rule.
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The Covurr held, eonfirming Ex fark Ravtrick, in re
Nuttall (37 Law J. Rep. Bankr. 12), that to comply
with the conditions in section 192 of the Bankruptcy

Act, 1861, required to make the deed binding on & non-
assenti tor, the assents must be given before the
registration.

Rule absolute.

—

Common Pleas.\ WoOLLEY v. NORTH-LONDON RAILWAY

April 17, CoMPANY.

Practice—Inspection of Dootments.

This was an action for damages for injury to a pas-
senger on the defendants’ railway, and l;r{leg'li el;ce
imputed related to a defective construction of a loco-
motive engine.

HAvEs, J., had made an order granting the plaintift an
inspection of a copy of a report as to the accident which
had been sent by the defendants’ general manager to the
Board of Trade, pursuant to 8 & 4 Vict. ¢. 97, s. 3; also
of a guarantee given in 1861 to the defendants by a
manufacturer of materials for locomotive engines, part
of which formed a portion of the defendants’ engine at
the time of the, accident; also of minute-books of the
directors relating to the matter in question before the
action was brought.

Hawkins (F. M. White with him) moved to set aside
such order.

The Courr (KeATING, J., and MoNTAGUE SmiTH, J.)
granted a rule nist to amend the order so far as concerns
such portions of the minute-books as embodied commu-
nications between the directors and the attorneys of the
company, but refused the rest of the application, being
of opinion that the order of the learned Juver was
rightly made as to the other matters.

Rule accordingly.

C"ﬁm 213’."“"}Tnn ». HODGE AND ANOTHER,

Bankruptey—Fixtures pwt wp and to be Security for
Money.

The plaintiff agreed to let certain premises to one B.;
B. to pay 1,000/, and also expend . in fitting them
up ; and the plaintiff; on o&t)?ment of that sum and such
ﬁtting up, to lend B. 1,000/, on security of the premises
go fitted up. No lease was in fact made, but B. entered
and put up the fittings, and on his becoming bankrupt
the defendants, as liis assignees, removed the fittings;
whereupon this action was brought. The plaintiff con-
tended that there was an equitable mo! ; the de-
fendants contended that there was not, and also that the
fittings were within the order and disposition clause of
the Bankrapt Acts.

Parry (Serfeant) and Bml:’y for the plaintiff.

Montagu for the defendants.

The Coun? held that the fittings were put up under
an ent whereby they were not to be removed and
be  security for 1,0004, and that the defendants had no
right to remove them.

m Igf"} Corox v, DoRELL. _
" Set-off—Failure of Consideration.

The plaintiff agreed that he would grant a lease to
the defendant at a certain rent, 50 to be paid on its

being signed by both parties. At the time he had mo
Powgr to gmli: the lease, as it turned out. The de-
fendant entered into possession, and paid 42!, on account
of the 504 The plaintiff afterwards had power to grant,
and tendered a lease on condition that the expense
thereof was paid. The defendant refused to accept, on
the ground that 50L was to cover everything. The
plaintiff brought this action for use and occupation

inst the defendant, who still held the premises, and
tﬂe defendant sought to set off the 42, The judge at
the trial directed the jury that the money could not be
set off.

Woollett now moved for & new trial on the ground of
misdirection. )

The Court held that there was no total failure of
consideration, and that therefore there could be no set-
off, and refused a rule.

Common Pleas.
April 21,
Cosnty Court—Appoiniment of Deputy Regisirar.

The judge of the London Small Debts Court, on find-
ing that the registrar of his Court was not present at the
sitting of the Court, appointed a deputy four days run-
ning. The assistant registrar was present, and the :Iefu-
trar himself was in another part of the building half an
hour afterwards. The judge acted under Rule 8 of the
County Court Rules of 1867. The plaintiff was the
deputy so appointed, and brought his action against
the defendant, the registrar, for remuneration for the
four days. The verdict was for 22!, with leave to enter
a nonsuit.

MeIntyre for the plaintiff.

Talfourd Salter for the defendant. . .

The Court held that, even if there was jurisdiction in
the appointed County Court judges to make Rule 8,
still there was no such absence as brought the case
within it, and made the rule absolute for a nonsuit.

} ‘WETHERFIRLD v. NELSON.

m } Drxox v. WRENCH.

L‘Mtyfny Order—1 & 2 Viet. . 110—3 & 4 Viet. o, 82—
‘nterest of Judgment Debtor in Stook and Shares.

Judgment having been obtained against the defendant
in this case, WILLEs, J. made an order at Chambers
charging certain railway shares and reduced Three per
Cent. annuities in which the defendant was said to have
an interest within the meaning either of 1 & 2 Vict.
¢c. 110, 8. 14, or of 3 & 4 Vict. c. 82, 8. 1.

The stock and shares were not standing in the name
of the defendant, but in the name of the executors of
a will under which the defendant's alleged interest arose.
By this will the stock and shares in question were be-
queathed to trustees on trust to sell the same, and, after
paying debts and certain legacies, to divide the residue
of the proceeds between the defendant and his brother
and sister. .

. A rule having been obtained to set aside the order
of WiLLEs, J.,

- Melntyre now showed cause, relying on Cragg Wi
Taylor, 38 Law J. Rep, Exch. 63, which he contended
could not be distinguished from the Ppresent case.

Day, in sugl')ort of the rule, maintained that Cragg v.
Tuylor wes distinguishable, as in that case the judg-
ment debtor had an interest in the shares themselves,
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::ld not, as here, in the proceeds only to be realised by

.

The Courr (Kerry, C'B., Braxwerr, B, and
CLEASBY, B.) held that the defendant’s interest was not
an interest either vested or contingent in the stock or
shares themselves, but an interest in the proceeds of the

same when they should have been sold and turned into
money under the provisions of the will; that the case
was therefore distinguishable from v. Taylor, and
did not come within the language of either of the Acts
of Parliament mentioned above.

Rule absolute.

 Bigh Court of Fdmiralty.

—_——

Admiralty Court. | TEE Esk.
March 23, April 18. | THE GITARA.

Damage— Vessel Getting under Way—Lights.

These were cross actions in respect of a collision
between the brig Gitana and the schooner Esk, near the
Gunfleet Sand, about midnight on November 13 last.

Dr. Deane and Bayford sppeared for the Gitana;

and

E. C. Clarkson and Gibson for the Esk.

The cause was heard on March 23, before the Court
and Trinity Masters, the principal question for the
decision of the Court being whether or no the Eak,
which had been lying at anchor and carried only a

white riding light, was actually under way at the time |,

of the collision.

Sir R. J. PEILLIMORE now gave judgment, and
having examined the evidence, continued: Upon this
evidence, and upon all the circumstances of the
case, two questions may arise, one of fact and one of
law. The question of fact is whether or no the anchor
of the Esk was holding her at the time of the collision.
Now, according to her own statement, the Esk saw the

en light of the Gitana about three points on her Er]:

ow: and the Trinity Masters advise me that if the

was, a8 she represents herself to have been, then sta-
tionary at her anchor, she could have had no reason to
sus)pose that the Gitana would not, under a starboard
helm, tfaes her to the eastward. The Esk, howerver,
hails the Gitana to port her helm, and at the same
time hails that her anchor is ¢still down,’ or ¢down.’
The Trinity Masters are at a loss to understand why,
if the Esk were held by her anchor, she should have
hailed the Gitana to port her helm ; while, on the other
hand, if the Esk was not held by her anchor, but had
canted and was forging ahead, the hailing to port the
helm would be intelligible, because the Esk would in
that case be actually crossing the bows of the Gitana;
moreover, it strikes the Trinity Masters as a suspicious
circmmstance that a vessel with a proper anchor light up,
as the Esk certainly had, should, nevertheless, hail the
fact of her being at anchor, which it is the very object
of the light to indicate. The answer that theﬁk {md
hoisted her boom-foreeail and inner-jib, which, unless
she hailed that she was at anchor, might have deceived
the Gitana, does not remove this suspicion; because
the carrying of these eails, in conjunction with & white

light, would notindicate to a person of competent nautical
knowledge that she was under wa{ A%ing my own
judgment to this advice so tendered 'Kthe F:{Muﬁen,
have arrived at the conclusion that the was not
held by her anchor at the time of the collision. The
finding of this fact renders it necessary for me to con-
sider a novel question of law, of considerable import-
ance. In the case of the éeorye Arkle (Lushington
382), in which the decision of this Court was afirmed
by the Privy Council, it was ruled that a vessel driven
from her anchors by a gale of wind, and setting sail to
get out to sea, is, even if wholly unmanageable, ¢ under
way’ within the meaning of the Admiralty Regulations
( 1§y68), and is bound to exhibit coloured lights; and the
omission in such circumstances to exhibit coloured lights,
notwithstanding anll diﬂicult{ and danger in which a
ship may be, is negligence on her part, and renders her
liable for damage done by collision. This judgment
furnishes some assistance to me, but it 18 clearly
not decisive of the present case. The object of the
regulations, so far as their bearing on the present case
is concerned, with respect to carrying lights, is to
furnish the means of apprising -other v whether
the vessel carrying them be stationary or in motion,
in order that the coming or meeting vessel may
direct her course, and give the vessel carxmg colo
lights, and in motion, & wider berth than she would one
carrying an anchor light, and therefore station This
is the principle which underlies these rules. It is pos-
sible, no doubt, to draw fine distinctions between &
vessel which hes just actually raised her anchor off the
ground, and one in the very act of doing so; but prac-
tically the true criterion as to the application of the
Iations must be whether or not a vessel is actually
held by and under the control of her anchor. The
moment she ceases to be so she is in the ca! of a
vessel under way, and must carry the appoin oured
lights. 7The case before the Court strongl{willlul-
trates the expediency of these ations ; for the
Esk. when she canted, lighted and exhibited her hmm
which a&pen to have been ready, her red light, i
of the white, would have been visible to the Gitana in
the first instance, and the Gitana would hav:hfoxted
instead of starboarded, and this collision would have
been avoided. I pronounce the Esk solely to blame for

this collision.



Arrm 30, 1869.]

THE LAW JOURNAL NOTES OF CASES.

93

@able of Cuses,

—_—

EQUITY.
ApxxY v. GRRATRRX—Will: Gift to Nephews and Nisces :
Nephews and Nioces by Affinity held sncluded in Gift .
Carr v. TourLa—Brewers : Conveyanos of Land in Fes :
Covenant for the Exclusive Btgluqf Beer
to Premises to be Built and Opened as a Besrhouss on .
the Land: Breach of C’omant Iq;wucm De-

94

murrer 95

Howrraxp v. " Hovtaxp—Trustee: u of “Trust

under Hand and 8eal: Breach of Spmalty
Debt. . . e .

LoxpoN aND Non-rmx Ixsvmcl CorrPoRATION (Ln:.), .
Re—Ez parte LiquinaToR—Joint-Stock y - List
of Contributoriss : Agreement for Amalgamation betwam
Two Companies unconfirmed by One of Them 93

Mnoeap v. AvsTiN—Judgment Creditor: thdoun
27 4 28 Vict.c. 112. .

RICHARDSON . Axvray—Landlord's Fistures: Ezeou.
tion against Tenant: Injunction .

TmaNT v. TRENCHARD— Trusles : Blortgagaa 17u two
eRaracters united in the same person: Sale under di-
rection of the Court: Right of Trusteeto bid . . 95

Trext AND Hunser SHIPBUILDING CoMPANY, In re—Er
parte BALeY AND LanTHAN—( wpany : Wmdmg-up
Buccessful Aotion against Recovery qf
Costs by Plaintiffs against the C’ompauy .

WaxeRURST, /8 re—PBYTON'S SETTLEMENT Taum—22
& 28 Vict. c. 86 : Power of Sale and Exchange : Re-
nvestment in Froehold Ground-Rents . e

WipaY v. SanpYs—* Public Funds or Government Se-
ourities : Long Annwities: Conversion .

Worrastox v. Kina—Instrument Void in Part : M’t

as against thoss bengfiting by Voidness

93

95
94

96

95
94
96

.| Dex~T 0. Sn!.'x—ll(m Ismmce British Sk

COMMON LAW.

AsaworTH v. HEYWORTE— Local Government Act : Sala
elsewhere than in Market : * Dwelling-Placs or Shop :'
Markets and Fairs Clauses Act, 1847 (10 Vict. c. 14,

2.13) 9
, Sold
toForcyum Wreck : Balvage : Judgmmtqf oreign

Eocusumm Cmnusuoxns v. Mnum——LcndIord
and Tenant : Holding over : Contract with Cmpora-

Gnoox, Ezx pam—Achwohdgmat of Married Wm

Reava v. CamBrIAN Rarrways CoMPANY — Londs
Clauses Act: Mandamus to tala up Adward: Land
not Injuriously Affected .

Raemoa v, GReAT Wasraan Ratwway Co.~—Poor-Rate:
Valuation List: Necessity of Remewing Application
to Assessment Gmmitm before Appealing against
Second Rate: Union Assessment Committee Amend-
mtAﬂ:Wg'zs Vict. c. 39), 8.1 e

Rzomva ANTS OF LraNTRISSANT—Poor-rate :
Railway : Contributive Valus .

RaciNa v. MatroPOLITAN Boarp oF Wms—-[andc

Clauses Aot : Riglot to tion : Obstruction of
Highway : of Tuking Weder : Injury.to Trade. 98
TeexFELD v. Lows—Pariiament: County Vete: Fres-

hold for Iife: 3 Wm. IV. o, 45, s. 18 : Actual Oocu~

pation: Rights of After Grass and Depasture , .
COURT OF CRIMINAL APPEAL.

Runuv.lmmo——m Admisaibility qu_wug

Rnonu v, TLYLO;-—Iﬂde .Plaadaug Mudcuua

nour : Conviction for Assault . 100

Courts of Gauity,

———

Re Tar Loxpo¥ AND NORTHERN Ix-

Lonze Ju&m SURANOR CorPoRATION ([.IMITED),
pril Ex parte THE L1QUIDATOR.

Joint-Stock Company—List of Contributories— Agreement

Jor Amalg amatwny;tween Two Compantes unconfirmed

by One of Them,

This was an appeal by the liquidator of the London
and Northern Insurance Corporation from an order of
Vice-Chancellor Jauss, directin, the names of certain
shareholders and directors in the Life Investment Mort~

and Insurance Company to be removed from the

E& contributories under the circumstances mentioned
ant2, p. 79.
VOL. IV,

My. Amphlett and My. J. N. Higgins, for the liqui-
dnﬁor,m the a)
, who appeared for the

mondonz, :&ﬂ% to support the order,

Their Lorpeuxrs affirmed the decision of the VIicE-
CHANCELLOR, and dismissed the appeal with costs.

%Jgr;g” } HorLraND v, HOLLAND,
Trust under Hand and Seal—
T et of of Trust—Specialty Debt.

My, Charles Hall and Mr. Speed, for the simple con-
P



94

THE LAW JOURNAL NOTES OF CASES.

[Arzn. 30, 1669.

tract creditors of a deceased insolvent trustee, appeared
in support of an appeal from an order of Vice-Chan-
cellor STUART, who held that the cestuss que trust were
entitled to rank as epecialty creditors in respect of a
breach of trust committed by him.

The trust was originally created by will, and the de-
ceased trustee had been appointed & new trustee by a
deed, which was executed by himself, and contained a
declaration of his acceptance of the trusteeship. This
circumstance was held %y the Vicr-CHANCELLOR to con-
stitute the cestuis gue trust specialty creditors of the
trustee (see ant?, p. 63).

My, Dickinson and Mr. H. Davey appeared for the
resPondents.

Their LorpsaIrs, without calling on Mr. Hall to
reply, were of opinion, upon the construction of the
deed, that it amounted to no more than an appointment

of & new trustee on the one hand, and an acceptance of | P

the trust on the other, the effect of which merely was
to preclude the new trustee from afterwards denying that
he bad been made & complete trustes, but that there
was 1o covenant by him, and no such covenant could
be implied. The order of the VIcR-CHANCELLOR must
therefore be discharged. Costs of the appellant to be
costs in the cause.

Lorp RoMrLry, M.R.
April 17, 21,
Will—Gift to Nephews and Nieces— Nephews and Nieces
by Afinity held included in Gift.

Thomas Simmons by his will, made in 1825, gave all
his property to trustees upon trust to sell, and out of the
proceeds of such sale to pay to his nephew, the plaintiff,
a legacy of 801, and to each’of several persons whom he
mentioned by name, and called respectively his nephews
and nieces, but who were in fact the nephews and nieces
of his wife, a legacy of the same amount. The testator
then directed his trustees to pay certain annuities out of
the residue of the trust funds, and after the deaths of the
annuitants to divide such residue between ¢all his (the
testator's) nephews and nieces equally, share and share
alike,” and declared that if any o? his nephews or nieces
should happen to die before his or her share should be-
come payable, without leaving issue, the share of the
one so dying ~hould go amongst the survivors of his said
nephews and nieces equally.

The testator died in 1825. It appeared that at the
date of the will -and the death ofp the testator he had
only one nephew and one niece by blood, viz., the plain-
tift, and one Sarah O~wald, deceased.

The annuitants having died, the plaintiff now peti-
tioned to have the residuary funds, which had been
brought into Court, divided between himself and the
representatives of Sarah Oswald; and the question was
whether the funds were so divisible, or whether the
nephews and nieces by affinity were also entitled.

Mpy. Jessel and Mr. Cozens- Hardy for the petitioner.

Mr. Fry for the representatives of Sarah Oswald.

Mr. Southgate and My. Chitty for some of the nephews
and nieces by affinity.

Mr. Woodroffe for other persons in the same interest.

The MASTER oF THE RoLLs held that the testator's
nephews and nieces by affinity, as well as the nephews
and nieces by bloud, were included in the gift, and made
an order for payment out of Court accordingly.

} ADKREY v. GREATREX.

Lorp ﬁg:{lg‘; ) M'R'} RICHARDSON v. ARDLEY.

Landlord's Fixtures—Execution against Tenant—
Injunction.

Demurrer for want of equity and want of parties to bill
for an injunction to restrain a sale by a sheriff under a
writ of fi. fa. The bill alleged that the plaintiffs were
mortgagees, who had entered into possession and granted
a lease of the mortgaged property, which included a
brewery. The lease contained a covenant to leave the
tenant’s fixtures, except the brewery fixtures; and the
tenant’s fixtures other than brewerg fixtures were ex-
pressed to be of the value of 50l The bill then alleged
that the lease had exiired, but that Mr. Rose, the suc-
cessor in business of the lessee, was still in occupation,
and retained possession of the fixtures belc:ging to the

laintiffs; that the defendants had recovered judgment
in an action at law against Mr. Rose; that the sheriff
bad entered into possession of all the property on the
premises, and had advertised it for sale iy auction, and
that it was intended to sell the fixtures. The bill did
not allege that any fixtures had been put up since the
lense, nor did it allege that any of the fixtures were of
special value, nor was there any allegation that notice
nat to sell any fixtures had been given to the sheriff or
the execution creditor. Neither Mr. Rose nor the exe-
cutors of the lessee were parties to the suit.

My, Sowthgate aud Mr. F. H. Colt argued in support
of the demurrer, that the remedy was by interpleader
summons at law, since the sherift had no right to sell
what belonged to the plaintiffs, and the bill did not
allege that he was about to do so. They also contended
that the necessary parties were not before the Court.

My, Jessel and Mr. Nalder, for the plaintiffs, were not
called upon.
The MasTER oF THE RoLLS held that the fixtures

which it was alleged the plaintiff was about to sell in-
cluded those belonging to the plaintiffs, and that the
glaintiﬁ's had a remedy in equity, and he overruled the

emurrer, giving the plaintiffs leave to amend as to
parties.
Lorp Romirry, M.R.

April 22,
¢ Public Funds or Government Securities'—Long
Annuities— Conversion.

The testator in this cause directed his trustees to
convert into money such parts of his personal estate as
did not consist of money, or of money invested in the
public funds or in Government securities. The question
arose whether certain long annuities possessed by the
testator had been duly converted. The will contained a
power of investment in the public funds or in Govern-
ment securities.

My. Southgate and Mr. Round, for the tenants for life,
admitted that the trustees would not be at liberty to
invest in long annuities, but contended that those which
the testator possessed were excepted from the direction
to convert.

My. Swanston and Mr. Rotch argued that they had
been properly converted.

Sir R. Baggaliay, Mr. Bathurst, and Mr. ¥ate Les
appeared for other parties.

'he MasTER of 10E Roris held that the long
annuities came under the description of public funds
and Government securities, and were not liable to be,

} WILDAY v, SANDYS.
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converted. The reason why the Court did not allow
trustees to invest in them under a power such as that
contained in the present will was, not that they did not
come within the wotds of the power, but that trustecs,
in exercising their discretion within the limits of the
power, were forbidden to invest in perishable securities.

.ot

. !
Lomp l}\‘;’;’;‘;‘;’ M.R. }Mn.nm v. AUSTIN. .

Judgment Creditor— Foreclosure—27 & 28 Vict. c. 112.

This was a foreclosure suit, to which both the mort-
gagor and his judgment creditors were defendants. None
of the judgment creditors had sued out writs of elegit.

Mr. Elhs, for the plaintiff, moved for a decres making
the foreclosure absolute within six months, on the ground
that the judgment creditors, by reason of the 27 & 28
Vict. c. 112, had no right to redeem.

My. Bewir and Mr. Langley for the judgment cre-
ditors, and

My. Wellington Cooper, for the mortgagor, asked for a
decree in the usual form, giving the judgment creditors
six months to redeem, with a further period of three
months for the mortgagor.

The MASTER oF THE RoLLs made a decree allowing
six months to the judgment creditors to redeem, if
;;ithin ?lhluzt period they acquired a lien under 27 & 28

iet. c. 112,

April 24, BTTLEMENT TRuUSTS.

22 & 23 Fict. c. 35—Power of Sale and Erchange— Re-
tnrestment in Freehold Ground- Rents.

A settlement, made in 1843, of real estate contained
a power of sale and exchange, with a declaration that
the trustees should .invest the mouneys to arise by such
sale, or.to be received for equality of exchange in the
urchase of ¢ other manors, lands, or hereditaments, to
situate in England or Wales, of a clear and inde-
feasible estate of inheritance in fee simple in -
session,” or of leasehold or copyhold property. The
trustees, in exercise of their power, had aol(!)e part of the
settled property, and had contracted to purchase the
fee simple of certain houses, of which leases for terms
of 99 years, from 1866, as to some of the houses, and
from 1867 as to others, and respectively reserving
ground-rents, had been granted. The trustees now
prayed for the judicial opiuion of the Court as to
whether the proposed investment was within the power
contained in the settlcinent.
Mr. Jessel and Mr. E. 8. Ford for the petitioners.
Lorp Roairry, M.R., was of opinion that the pro-
posed investment was within the terms of the power.

Lorp Roxrriry, M.R} In res WAKEHURST. PEYTON'S

StuarT, V.C.
April 20.
Brewers— Conveyance of Land in Fee— Covenant for the
Exclusive Right of Supplying Beer to Premises to be
Buslt and Opened as a Beerhouse on the Land— Breach

of Covenant— Injunction— Demurrer.

The plaintiff and the defendant in this case were
brewers, and the defendant was also & member of the

} CAtr v. TOTRLE.

* | clusive right of supplyin

Conservative Land Society. On September 22, 1853,
the plaintiff conveyed a piece of land to the trustees of :
the society, in fee, for the benefit of its members; and

on the occasion of that conveyance, it was agreed be-
tween the parties to it that the trustees should enter
into certain covenants, to be inserted in an indenture of
even date with the conveyance of the land. Accord-
ingly, by an indenture dated September 22, 1853, and
made between the trustees of the ome part and the
plaintiff of the other, the trustees covenanted with him
that ‘he, his heirs and assigns, should have the ex-
all ale, beer, and porter
which might be consumed in every house or other
building which might be erected on the said piece
of land, and which should be opened or used as an inn,
public-house, or beershop.’ The trustees of the socicty
subsequently sold the piece of land to the defendant,
with notice of the covenart. He then opened a public-
house on it called ¢The Duke of Edinburgh,’ but not-
withstanding the covenant, he supplied the house with
ale, beer, and porter made by himself.

The plaintiff, therefore, filed the bill in this suit to
restrain the defendant from committing a breach of the
covenant. The plaintiff alleged by his bill that he was
now, and always had been, ready and willing, and pre-
vious to the institution of this suit had oﬂ’éi'eg to supply
to the defendant, to his orders from time ‘to time, for
consumption in the house, ale, beer, and porter, all of

ood quality, in ‘requisite quantities, and at market or
%a.ir and reasonable prices as specified in the same offer;
but that the defendant refused such offer, and denied the
plaintiff’s exclusive right ; and insisted that the defend-
ant had the right of supplying his own house from
breweries other than the plaintiff’s. The bill then
prayed an injunction against the defendant, in accord-
ance with those allegations, and also to restrain him from
selling in, or keeping in, the house any ale, beer, or
porter supplied by him or by any brewer other than the
plainelgﬂ or consumption therein, and remaining uncon-
sumed.

The defendant demurred to the bill for want of

uity.
eqMI. Greene and Mr. Townsend appeared for the defen-
dant, and supported the demurrer, contending that the
covenant was void on three grounds :—(1) That it was
too vague and uncertain for this Court to enforce :l)leciﬁc

erformance of it; (2) That there was no mutuality in
1t; and (8) That it was in restraint of trade, and, there-
fore, as against public policy, illegal and invalid. They
also said that the covenant did not run with the land.

My. Karslake and Mr. Ayrton were for the plaintiff,

StUaRT, V.C, held that the covenant was in terms

| plain and certsin ; that mutuality was not an essential

quality of such covenants as these; that, although it
might to a certain extent be a restraint on trade, it was
not 50 much so as to be obnoxious to the rule of law
upon that subject; and, therefore, overruled the de-
murrer with costs,

Janzs, VC.
April 20.
Trustee—Mortgagee— The two characters united in the

same person—=>Sale under direction of the Court— Right

of Trustee to bid. .

Adf’oumed summons. This was an application by
the plaintiff in the suit that he might be at liberty to
bid at the sale of the estates directed to be sold by the
decree of Lord HATHERLEY, L.C., on the hearing of the
appeal, reported 38 Law J. Rep. Chanc. 169. The
plaintitt was managing trustee under the settlement by

}Tmnu\u v. TRENCHARD.
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which the estates in question were settled, and was also
entitled to a charge by way of mortgage upon the
estates to a veriy large amount; and he instituted this
suit for a foreclosure of his mortgage. The Court re-
fused to make a foreclosure decree, but directed the
estates to be sold under the direction of a judge, with
the view if the plaintifi’s and other charges thereupon

be
%p%l K. Karslake and Mr. W, W. Karslake sup-

rted the application.
Pollrlr. Spae} and My, Freeling, on behalf of some of the
defendants, opposed it on the ground that the Court|.
could not t such a permission without the consent

of the parties, who were sut juris, and competent to give
or withhold their consent. The usual rule which pro-
hibits a trustee for sale from bidding for the trust pro-
perty must prevail.

Jaugs, V.C., regretted the point had not been men-
tioned to the Lorp CHANCELLOR. The Lorp CHAN-
CBLLOR had held that although the plaintiff was entitled
to a ch on the property as an incumbrancer, he still
retained the character of a trustee. The plaintiff now
was seekingto have the pro: sold, and to have his
charge paid. He could not put himself in a position
where his duty and interest would be in opposition.
The ordinary principle must be acted upon, and the
application refused.

In re TaE TrRENT AND HUMBER SHIP-
J‘n:i Xdc' BUILDING CoMPANY, Ez parte BAILEY
Ap * AND LEETHAM.

Successful Action against Liqui-

c  Wndi
dovore of Costs by Plaintiffs against the

Reco 0]

Adjourned summons on behalf of Messrs. Bailey &
Leetham that the official liquidator might be ordared to
pay to them, in addition to a dividend upon a sum reco-
vered by them as damages in an action, their taxed costs
of the action and of this application.

On Dec. 7, 1867, the applicants obtained leave from
this Court to brin
course of liquidation) an action for damages in respect

Y,

of the non-delivery of two vessels as per contract. In |&!

the action they obtained a verdict for 11,0004, subject
to reduction by the award of an arbitrator to whom the
question was referred. The award was for 6,083/, The
costs of the action and reference were taxed at
516l 10s. 10d. Judgment was signed for the amount
on Dec. 19, 1868.

The appiica.nts claimed to be entitled to these costs
in fall.

My, Little and Mr. Macnaghten supported the appli-
cation.

My, Kay and Mr. Higgins, for the official liquidator
argued that they were entitled to & dividend on?y. !

against the company (which was in | P!

Jaumgs, V.C,, said he was bound by MacksZl Smith’s
case, Law Rep. 3 Chanc. 125 ; s.c. 37 Law J. Rep. Chane.
185. As reﬁrded this question, there was no difference
in principle between the prosecution by the oom}mny of
an action which failed, and the unsuccessful defence of
an action against the company. The costs of this appli-
cation and of the former summons, when leave was given
to the claimants to bring their action, must be allowed
in full, The other costs of the claimants must be added
to their debt. Costs of the official liquidator out of
the estate. Leave to him to appeal from this decision.

Jaues, V.C.
March 22, 23.} Worrastox . Kixna.
April 16, 28
Instrument Void in Part—Election as against those bene-
Jiting by Voidness.
Caroline King had, under her mam":ﬁe settlement,
power to appoint & fand by deed or will amongst her
children. She made a will by which it was expressed that
she, in exercise of such power, appointed 5,0004., part of
the fund, after the death of James King, to such persons
and in such manner as the said James King should by
will (not by deed) appoint; and, subject to the power of
appointment exp: to ven to James Ki i, the
testatrix appointed the 5,000/ to her three daughters,
and to of these three daughters she gave 8,0004
and other benefits out of property in every sense her
own.
James King was a child of Caroline King, and there-
fore not in being at the date of her marriage settlement,
and on this ground it was held in a former argument,
reported 38 Law J. Rep. (x.8.) Chanc. 61, by G1FrARD,
V'?' ,that Itihe power of appoilt:htmenlt exp to be given
toamesintrmageased e rule against perpetuity,
and was void,g and that the three d:%;hwrs t?:k :?;
5,000/. The case was now ed on the question
whether the three daughters, if they elected to take the
5,000/, by reason of the invalidity of the power ex-
ressed to be given to James King, were bound to com-
pensate James King’s appointees out of the other benefits
iven to them by the will,
My, Willcock and Mr. G. N. Colt for the plaintiffs.
My, Druce, My. Hughes, Mr. Kay, Mr. J. N. Higgins,
Mr. Amphlett, Myr. Horton Smith, and My. Chapman
Barber appeared for the various parties interested.
Jamzs, V.C, held that the principle of election was
applicable as between a gift under a will and a claim

ors and adverse to it; but was not applicable as
between one clause in a will and another cfsnse in the
same will; and that therefore, in the present instance,
no case of election arose, and that consequently the
daughters could not be called upon to compensate the
appointees under the son’s will.




Armm 30,1869.] THE LAW JOURNAL NOTES OF CASES.

97

@onrts of Common Fafo,
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Queen’s Bench.] RecINA v. THE GRRAT WESTERN
April 21 Ramwway Co.

Poor-Rate— Valuation List— Necessity % Renewing Ap-
plication to Assessment Commsttee before Appealng
against Second Rate— Union .Assessment Commitice
Amendment Act (27 & 28 Viet. c. 39), s. 1.

By the Union Assessment Committee Amendment
Act, 1864—27 & 28 Vict. c. 39, s. 1—¢ Before any appeal
shall be heard by any special or quarter sessions against
a poor-rate made for any parish contained in any union
in which the Union Assessment Committee Act, 1862‘
applies, the appellant shall give twen:ly-one days'
notice in writing previous to the special or quarter
sessions to which such appeal is to be made of the ihten-
tion to appeal, and the grounds thereof|, to the assessment
committee of such union: provided that after August 1,
1864, no person shall be empowered to appeal to mti
sessions against & poor-rate made in conformity wi
- the valnation list approved of by such committee, unless
he shall have given to such committee notice of objec-
tion against the said list, and shall have failed to obtain
such relief in the matter as he deems just, and which
objection, after notice given at any time in the manner
prescribed by the said Act with respect to objections,
the committee shall hear, with full power to call for
and amend such list, although the same has been ap-
proved of, and no subeequent?ist has been transmitted to
them ; and if they amend the same, shall give notice of
such amendment to the overseers, who shall thereupon
alter their current rate accordingly.

Upon application to the quarter sessions for Gla-
morgan to enter and resFite an appeal against a rate
made by the overseers of the pansg of lggt‘.’.ll&lm-y’s, to
which rate the appellants (the railway company) were
rated upon awhnr? in their occupation in the parish,
the application was refused, subject to a case, which
stated that the assessment committee for Cardiff union
swithin which the parish was situate) on April 1885

uly approved a valuation list for the parish, in which
list th;:r];pellants were rated upon their occupation of
the wharf. On May 1867 a rate was mesamron the
appellants according to this valuation list. The appel-
lants, on the making of the rate (having previously
given the proper notices), objected before the as-
sessment committee, who declined to alter the
amount at which the :X])ellants were assessed.
The appellants then appealed against the rate to the
guarter sessions for Glamorgan, when the rate was con-

rmed, subject to a case for the opinion of the Queen's
Bench. The overseers having made amother rate in
October 1867, the appellants (having previously given
twenty-one days’ notice of intention to appeal to quarter
sessions to the overseers and the assessment committee
of Cardiff union) applied to enter and respite the

sppeal against the second rate, on the ground that the
case ted on the first appe’al was not yet disposed
of, that the same question was at issue, It was ob-

jected that the appellants, after the making of the rate of
October 1867, not, so far as the rate appealed against

was concerned, gone before or failed to obtain relief
from the asseasment committee of the union within
which the parish was situate, and it was contended that
a notice of objection should be given to the assess-
ment committee against a valuation list as a condi-
tion precedent to an appeal against the rate to quarter
sessions. The appellants, on their part, contended that
the rate having been made on a valuation list in which
the figures were the same as far as they were concerned,
and which they had objected to before the assessment
committee previous to an ap| against a former rate,
it was unneceesary to give a fresh notice of objection to
the valuation list and go again before the assesament
committee.

Field and Philbrick for the respondents.

J. W. Bowen for the appellants.

The Court (CockBURN, C.J., MELLOR, J., LusH, J.,
and Haves, J.) gave judgment for the respondents,
holding that the section required a fresh application to
the assessment committee before there could be an
appeal against & second rate.

Judgment for the respondents.

REGINA, ON THE PROSECUTION oOF
Q“X”;fn g;""" OWER ». THE CAMBRIAN RAILWAYS
P * CoMPANY.

Lands Clauses Act—Mandamus to take up Award— Land
not Injuriously A fected.

Mandamus to the defendants, stating that the prose-
cutor had an exclusive right to a ferry near Barmouth,
that the company had built & railway bridge and a
bridge for foot passengers over the river, and opened it
to the public; that the prosecutor gave them notice of
his interest in the ferry, and that it had been injuriously
affected by their works, and claiming 1,700/ as compen-
sation ; that the company failed to pay the amount, or
to enter into an agreement for that purpose; that the
prosecutor appointed an arbitrator, and the compan
also appointed an arbitrator, without prejudice to their
right to dispute the claim; that an umpire was g::g
appointed and made his award, but the com%n_ny ref
to take it up. The mandamus concluded by directing
the company to take “ﬁ the award, and furnish a copy
to the prosecutor, or show cause to the contrary. An-
swer, that the ferry and the interest of the prosecutor
therein had not, nor had either of them, been injuriously
affected by the company’s works, within the meaning of
the Lands Clauses Act; and that the prosecutor was not
entitled under the provisions of this Act to any compen-
sation from the company.

Demurrer and joinder in demurrer.

Morgan Lioyd, in support of the demurrer, contended
that, under the circumstances stated on the record, the
eomﬁnn were boynd to take up the award.

The oum‘;&Comm, C.J., Lusg, J., and HANNER,
J.), without calling on MecIntyre, for the company, gave
judgment, and held that the answer was good.

Judgment for the defendants.

_
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Queen’s Bench.| ASHWORTH (APPELLANT), HEYWORTH
April 21, (RRESPONDENT).

Local Government Act—Sales elsewhere than in Market—
¢ Drwelling- Place or Shop’—Markets and Fairs Clauses
Act; 1847 (10 Vict. c. 14, 5. 13).

The Local Government Act (21 & 22 Vict. c. 98), 8. 50,
incorporates the provisions of 10 Vict. c. 14, so far as
they relate to markets. By 10 Vict. ¢. 14, s. 18, after
the statutory market-place is opened for use every person
other than a licenses hawker who shall sell or expose
for sale in any place within the prescribed limits, except
in his own dwelling-place or shop, any articles in respect
of which tolls are authorised to be taken, is liable to
certain penalties. A question in the present case was
whether the appellant was liable to these penalties for
exposing goods for sale upon the ground outside his shop,
beneath a wpoden shed affixed to the house and sup-
ported on wooden posts, and which had been erected and
continued over the gronnd for a period of eighteen years.
Previous to the erection of this shed stone flags had been
built into and formed part of the house, and projected
three feet from it. These flags still remained, and
assisted in supporting the shed.

Crompton Hutton for the appellant.

Quatn and J. Kay for the respondent.

The Courr (CockBURN, C.J., MELLOR, J., Lusm, J,,
and Haves, J.) held that the structure must be consi-
dered as of a dwelling-house or shop within the
exception 1n the statute.

Judgment for the appellant.

Queen’s Bench.
April 20, 23.

Marine Insurance—British Ship Sold to Foreigners—

Wreck—Salvage—Judgment of Foreign Court.

Special case stated for the opinion of this Court.

e plaintiffs, on bebalf of the Finance Minister of the
Sultan of Turkey, on November 26 effected an insurance
with the defendant, in London, upon a quantity of gold
for the ship Dutchman, which belon e% to Waterford
and was then in the Iort of London. The next day the
owner of the ship sold her to a Russian company ; an entry
of the sale was made in the register at Waterford, but
neither the plaintiffs nor the defendant knew of her being
sold, nor of her name being changed from Dutchman to
Dnieper, until the termination of the voy On
December 4 the gold was put on board, and whilst
the ship was proceeding on her voyage she grounded
upon a shoal within the jurisdiction of the port of
Constantinople. The gold was sent on shore in
the ship’s boat before any expense was incurred
in respect of saving the cargo, and the ship ultimately
becanie & total wreck. The gold was deposited under
the care of the Russian Consul-General, as the ship was
sailing under the Russian flag, and a Court was ap-
pointed by the Consul-General in fpursuuucoa of the prac-
tice at Constantinople to classify and determine the
averages, The Court determined that the case was one
which required a settlement of salvage, and it ordered
that the gold should contribute the sum of 7,149L 6s. 1d.
towards the expenses of saving the cargo, although in
fact the gold had been landed before any expenses had
been incurred. The Court was duly appointed, and
professed to act under the provisions of the French law,
according to the usual practice at Constantinople in the
case of & Russian ship. Under English law a great

}Dmu AND OTHERS v. SMITH.

part of the sum of 7,149l 6s. 1d. would not have been
payable, nor would it have been so if the ship had at
the time of her getting aground been sailing uuder the
English flag. Under the judgment of the Court, it be-
came necessary that the owner of the gold should pay
the amount ordered by the Court, and this action was
brought to recover back from the defendant his pro-
portion of the amount so }u\id.

Watkin Williams (English Harrison with him), for
the Elaintiﬂ's, contended that the change of nationality
of the ship did not relieve the defendant from liability
in respect of his proportion of that amount which the
owner was obliged to pay in order to get possession of
the gold. The ship was lost by the perils of the sea.
The Court was duly appointed, and had competent
jurisdiction to determine the question, and this Court
could not say whether the question had been deter-
mined rightly or wrongly. .

Sir G. Honyman (fodga with him), for the defend-
ant, contended that the action was not maintainable,
by reason of the risk incurred by the defendant having
been altered without his knowledge, by the change
of nationality of the ship. The decision of the Court
at Constantinople was plainly erroneous, and the owner
ought not to have paid the money without endeavouring
to obtain a reversal of the judgment by appealing to the
Supreme Court of St. Petersburg.

Per curiam (Cocksurx, C.J., MELLOR, J., Lusg, J.,
and Hayes, J.).—The plaintiffs are entitled to judg-
ment. The gold got into the hands of the Russian
authorities by reason of the ship being wrecked. The
policy contained no mress stipulation that the ship
should remain an English ship,.and no suth stipulation
can be implied. The Court which sat at Constantinople
was lawfully appointed, and we cannot sit as a ‘Court of
Appeal upon its decision, nor can we say whether the
decision is right or wrong. There is nothing to show
that the owner would have acted prudently in appealing

against the judgment,
g Judgment for the plaintiffs.

Queen’s Bench. | REGINA v. THE METROPOLITAN BoARD
April 24, oF WoRKs.

Lands Clauses Act—Right to Compensation— Obstruction
071" adl;ighway—Right of Taking Water—Injury to
rade.

Rule for a certiorars to remove into Court an inquisi-
tion verdict and judgment awarding compensation to
Messrs. Batstones, of Ferry Street, Lambeth, in respect
of two heads of claim. It appeared that the premises of
the claimants consisted of a large pottery, about 1560 feet
from Ferry Street Dock. This dock was not a free dock,
but there was a right of way for the inhabitants near the
dock for the purpose of gettinﬁ water from the river.
This way had been stop']lmd up by the Board in the exe-
cution of works under their compulsory powers, and the
first head of claim was for injury to the trade of the
claimants, who required the water in their manufactory.
About 250 yards from the premises there was a free
dock, called Broad Street Dock, and before the Board
had commenced their operations, clay, coal, and sand
were unloaded at this dock and carted to the claimant’s
premises. Since then the shore near the dock had been
80 altered that lighters could not get alongside, 8o that
the former mode of conveyance was no longer available.

This constituted the second head of claim.



ArprrL 30, 1869.]

THE LAW JOURNAL NOTES OF CASES.

99

Montague Chambers and Bridgman showed cause;
and

Serjeant Parry and Philbrick supported the rule.

Tg?e Coun:’zi\ylnuon, J., HanxgnP?J., and Hayzs, J.)
made the rule absolute, thinking that no compensation
was recoverable, and that the case was governed by
Rirkett v. The Metropolitan Railway Company, 86 Law
J. Rep. Q.B. 205, and The King v. The Driwstol Dock
Company, 12 East. 429,

Rule absolute.

Queen’s Bench.| REGIXA ». THE INHABITANTS oF

April 24, LLANTRISSART.

Poor-rate— Railway— Contributive Value.

TUpon appeal by the Great Western Railway Compan
against & poor-rate for the parish of Llantrissant, the
sessions reduced the rate, subject to & case, which
stated that the Ely Valley Railway, consisting of a
main line and two branches, formed a junction beyond
the parish with the South Wales ihilway. The
branches were situated wholly and the main line chiefly
in the parish, and the greater portion of the traffic,
which is chietly mineral, 1s brought by the Ely Valley
Lailway to the South Wales Railway, and conveyed for
sowme distance over that line and other portions of the
lines of the Great Western. The South Wales line is the
property of the Great Western ghe appellants), who
are also occupiers of the Ely Valley Railway and
branches under an agreement for a lease. The onmly
question was whether the value of the tratlic con-
tributed by the Ely Valley line and branches, as
bringing traffic to any portion of the Great Western line,
was not to be taken into consideration in estimating the
amount of the rate in the parish of Llantrissant.

Michael, for the respondents (the assessment com-
mittee of Pontypridd union and the overseers of the

arish of Llantrissant), contended that the rent of the
gmnch line would be enhanced by its value as & feeder
to the line occupying it.

Field and J. W gomen for the appellants.

The Courr (MELLOR, J., HANNEN, J., and Hayes, J.)
held that the case was governed by Regina v. Haughley,
85 Law J. Rep. M. C. 220, and that the contributive
value could not be taken into account for the purpose of
increasing the rateable value of the branch line. -

Judyment for the appellants.

Common Ttets. | Bz parts Groox.
Acknowledgment of Married Woman.

This was an application for leave to file the acknow-
ledgment of a married woman. It appeared that she
lived in one of the Hebrides, that there was great difficulty
in going to the mainland, that there was no commis-
sioner to take oaths in the island, and that the oath had
been taken befure a person who was sheriff, justice of
the peace, and notary public.

arington in support.
The CougT granted the application.

Ezxchequer. | THE EcCLESIASTICAL COMMISSIONERS .
April 26, 28. MERRALL.
Landlord and Tenant— Holding over-— Contract with
Corporation.
This was an apsed from a decision of the judge of
the Westminster County Court.

The defendant became tenant of certain premises to
the plaintiffs (who are a corporation having a common
seal) for three years from March 25, 1863, by virtue of
a written ment, which provided that the rent
should be paid quarterly, and that the premises should
be sut and maintained in tenantable repair by the de-
fendant, and so delivered up by him at the end of his
ter!

.

The plaintiffs claimed 25l for dilapidations. The
agreement was not under seal. The defendant, how-
ever, entered and paid rent, and held the premises
for two years after the expiration of the term, till his
iesla%‘ncy was determined by notice to quit on March 25,

It was contended, on behalf of the defendant, that

Y | the plaintiffs had no power to let, except by deed under

their common seal, and that the above agreement was
void, or, at all events, constituted nothing more than
evidence of a yearly letting on such of the terms as are
applicable to a yearly letting, and that the stipulations
contained in the said agreement were such as could not
be imported into a yearly letting, and that therefore the
plaintiff nust be nonsuited.

The Judge ruled that the defendant, during the last
two years of his tenancy, was tenant from year to year,
upon such of the terms of the agreement as were
applicable to a t{earl tenancy, and lett it to the jury to
say whether the defendant had complied with the
stipulations in the agreement as to the repairs of
I_he 5x'lemises. The jury found a verdict for the plaintiffs
or 151,

g‘he defendant thereupon appealed to this Court;
an

Anstie now argued for the appellant.

Gates for the respondents.

The Courr (KeLLy, C.B., BRAMWELL, B., P16orT, B.,
and CLEAsBY, B.), following Wood v. Tate (2 Bos. and
Pull. N, R. 247), gave judgment for the respondents.

Judgment for the respondents.

APPEAL FROM REVISING BARRISTER'S COURT.

Common Pleas. } TRERFIELD (APPELLANT) v. Lowg,
April 28, (RESPONDENT).

Parl;asmig_l}jiwdy ;’ote—Frealwld or Life—2Wm. IV.
c. 45, . ctual Occupation—Rights of After Grass
and Dq»adm, X ghis of After

The appellant claimed to be entitled to a vote for the
Western Division of the county of Gloucester, in
respect of an acre of land, with the possession of which
he had been invested by the bailiff and bailiff bu
of the town of Chipping Sodbury, according to an old
custom of the place, by which the bailiff’ and bailiff
burgesees (who have held for centuries a piece of land
divided into eighty-one allotments, of about an acre
each) have, whenever a vacancy has occurred, given
possession of one of these acres to an inhabitant of the
town by & ceremony of investiture, through which, by
the delivery of a twig and turf, such inhabitant was
invested with the acre, to hold the same for his life
and the life of any woman that might be his
wife and survive him, so lo a8 he and his
wife should reside in the town, subject and chargeable
with all manner of waste, and also subject to the rules
of the bailiff and bailiff ‘mrgeues respecting the entire
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land. The acre so obtained is manured and mown b,

decided that the appellant had not such an estate of free-

the holder, and the custom is for the bailiff and bailiff hold as.would confer a county vote.

with the right to de
September 10, and at the expiration of that time the
whole of the allotments is thrown open to all the in-
habitants to depasture until Deeember 15, when it is
closed, but manure may be taken out of the acres after
the grass is cut and carried until August 1, and also
from January 6 to February 14. The annu
the acre is above 8l. and less than 5/ Each holder is
rated to and pays the poor rates, The revising barrister

burgesses to grant the after grass to another inhabitant, |
qrg &t pasture a cow for five weeks fronil

held that the appellant
m in the acre, and also that he was in the actual and
sec. 18 of 2
value of | of after grass and depasture given to the other inhabi-
tants.

Pickeris ed for the appellant.

Joshua Williams for the respondent.

The Court (KrATING, J., and MorTAGUE SmITH, J.)
took an equitable estate of free-

occupation of such acre within the meaning of
m. IV. c. 45, notwithstanding the rights

Decision reversed.

Court of Crimanal Jppeal.

Coram KeLry, C.B., Byvies, J., Lusn, J., BReTT, J., and CLEASBY, J.

—_——

Crown Case Reserved.
April 24.

Indictment— Pleading— Misdemeanour— Conviction for
Assault.

} REeaINA v, TAYLOR.

Case reserved by the chairman of the quarter sessions
of the North Riding of Yorkshire,

The prisoner was convicted on an indictment for a
misdemeanour, of which the first count was for unlaw-
fully and maliciously wounding, and the second was for
unlawfully and maliciously 1inflicting grievous bodily
harm. e jury returned a verdict of guilty of an
mg'ult.herd peared for th ti d contended

8) or the prosecution, and con
thath?ixe vertﬁct was a lawful one, and the conviction
right.

o counsel appeared for the prisoner.

The CourT held that both counts were for offences
which necessarily included an assault, and were misde-
meanours ; and the verdict was a lawful one, and must

bave been taken.
Conviction affirmed.

Crown Cass Reserved.
April 24,
Evidence— Admissibility of Dying Declaration.

Case reserved by Bywss, J. :

The prisoner was convicted of the murder of Fanny
Reeves at the last Bristol Assizes, but the case rested on
the dying declaration of the deceased woman. As to this,
it appeared that on October 16 the deceased was rescued
from the water of the river Avon in an exhausted
condition between eight and nine o'clock at night.
She continued very ill, and became, according to
the medical evidence, in great danger. On the next
day she said she did not think she should get

}Rxenu v. JENKINS.

over it, and desired that some one should be sen
to pray with her. A neighbour accordingly prayed
with her, and talked seriously to her. At ten o’clock
the same evening the magistrates’ clerk came, and found
her in bed breathing with considerable difficulty, and
moaning occasionally. He took her statement, and before
the completion of it asked her if it was with the
fear of death before her she made her statement, and if
she had any present hope of recovery. She said none.
He asked if she felt she was likely to die; she said,
‘I think so’ He asked why, and she replied from
the shortness of her breath. Her statement was
put into writing. After the narrative of the facts,
and towards the close of the statement, the clerk in-
serted, ¢ From the shortness of my breath I feel that I
am likely to die, and I have made the above statement
with the fear of death before me, and with no hope of
my recovery.’ As soon as the statement was completed
the clerk read it over to her, and asked her if it was
correct. She said that he had left out the words ‘at
present,’ and that she wished to have them added, which
the clerk accordingly did, by i ing the words after
the word ‘ hope,’ 80 s to make it read ‘ with no hope at
present’ of my recovery. The question reserved was
whether under these circumstances the declaration was
admiseible.

Collins (Norris with him) argued for the prisoner that
it was i issible,

Saunders (Paley with him) for the prosecution that it
was l{u'o erly admitted.

The CouRr held, that under the circumstances the
effect of the words ¢ at present,’ coupled with the request
of the woman to have them inserted, was that she was
not in a state of such settled hopeless expectation of
death as must exist to make her dying declaration ad-
missible; ard the declaration was therefore improperly
received in evidence on the trial of the prisoner.

Conviction quashed.
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Lorp HarrerLEY, L.C.
April 21, 28, M a’y 5. ] LEw1s ». FOTHER6GILL.

Coal Mine—Lease—* Working in a Proper and Work-
manlike Manner.’

The question raised on this appeal was whether the
defendants, iron masters trading under the firm of the
Plymouth Iron Company, had been working coal mines,

ed to be demised to them for ninety-nine years by
the plaintiff under an estate belonging to him near
Mertgyr Tydfil, in a proper and workmanlike manner.
The lessees were in the occupation also of other mines
under an adjoining estate, and they had eeded to
work the coal under the plaintiff’s land by means of
¢ dip-headings,” or ¢instroke’ from these neighbouring
works. The plaintiff contended that the only proper
and workmanlike mode of working was to have sunk
pits on his land; and by his bill .he prayed for an in-
Junction against the mode of working they had, in fact,
adopted, and for other relief. Vice-Chancellor Jamzs
having, on January 21, dismissed the plaintiff’s bill with
costs, he appealed.

Mr, Je Mr. Kay, and Mr. Marten were for the
appellant.

Sir R. Palmer, My. Amphlett, and Mr. Freeling, for the
defenders, were not called upon.

The Lorp CEANCELLOR (May 5) dismissed the appeal
with costs. The simple question, he said, was whether
or not the workini by instroke was proper and work-
manlike. But the evidence, including that of the
plaintifi’s late agent, he was of opinion, showed that,
although it would perhaps have been most advan-
tageaus for the plaintiff that the working should have
been by pits sunk on his land, the mode actually
udoptec{ was not improper and unworkmanlike under the
agreement.

Lorps Justices. | In re TEE MEROANTILE TRADING
April 27, CoMpPANY. STRINGER’S CASE.

Company— Winding-up—Jurisdiction of the Court under
the Companies Act, 1862, ss. 101, 185~ Payment of
Dividend out of Capital.

by the official liquidator against

This was an ap
ice-Chancellor MALINS, noted ante

the 8decision of
. 78.
P Mpr. Cotton and Mr. Higgins for the appellants.

Mr. Glasse and Myr. Jackson for the respondent, Mr.
Stringer.

Their LorosHIrs differed from the opinion of the
learned VICE-CHANCELLOR on the question of jurisdic-
tion, thinking that either of the sections of the Act
upon which the appellant relied were sufficient to give
ﬂ?e Court jurisdiction in a case such as the present.
But as they also differed from the view taken by His
Hoxour on the merits of the case, inasmuch as they
held that the dividend in question was to be supported
as having been bona fide made out of fairly estimated
profits, the appellant failed, and the appeal was dis-
missed with costs,

Lorps JusTIcEs.

April 29, '

Written Agreement to Grant a Leass—TIaroi Variatim—
Specific Performance.

This was an appeal by the defendants from a decision
of Stuarr, V.C., decreeing ific performance of an
agreement for a lease. The case is reported 38 Law J.
R$ (x.8.) 297.

r. E. K. Karslake and Mr. Rowcliffe for the appellants,

Mr. Greene and Mr. Cottrell, for the respondents, were
not called upon, and

Their Lorpsu1ps dismissed the appeal with costs.

{In re THE LuxD CrEDIT COMPANY

}DBAB v. VERITY.

Lorps JusTICES.

April 30, or IReLAND. Ex parte OVEREND,

Gurney & Co.

Company— Validity of Bills of Exchange.

The question in this appeal related to the validity of
a claim made by the firm of Overend, Gurney & Co.,
against the estate of the Land Credit Company,
}i‘ion bills of exchange for sums amounting to 158,00&

ese bills were accepted by Lord Fermoy, the chair-
man, on behalf of the company, acting under a resolu-
tion which had been duly pasoe! f)y the of directors,
authorising an advance to be made of 337,000. to one
D. L. Lewis, uﬁ:xlhis depositing securities of the Cork
and Youghal Railway of the nominal value of double
that amount.

The bills in question. were accepted and given to
Lewis when only & portion of the securities had been
des)osited, and on this ground it was contended that the
bills did not bind the company. A case was attempted to
be made against Overend, Gurney & Co., that they were
cognisant of the fact that the bills had *been improperly
obtained by Lewis; but in the opinion of their Lorp~
sHIPS this failed, and Overend, Gurney & Co. must be
taken to be bona fide holders for value without notice of
any fraud. The question turned a good deal upon the
mode in which, under the articles of association, bills
were to be accepted. One ot the objects of the com-
pany, as stated in the memorandum of association, was
to accept billa The MASTER oF THE RoLLs having
admitted the claim, the official liquidator appealed.

Mﬁ Jessel, Mr. Huddleston, and Mr, Martmeax for the
appellant.

Sir R, Palmer, Mr. Kay, and Mr, Lindley were for tha
ﬁn;{ of %vemnd, Gu;ney & Co.

r. Karslake and Mr. Higgins appeared for Lord
Fermoy, but were not allowed to addrgcs the Court.

Their LorpsHIPs held that the bills were drawn under
such circum:ltances ﬂl:lat it 51” not competent for the
company to dispute their validity as against bona
bolders for value, which theytZonnidneg:d the ﬁrmﬁg;'
Overend, Gurney & Co. were.  The appeal was there-
fore dismissed, with costs. I

—
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Lorp Roxrrry, M.R. '
April 28, 26. } GRAHAX v, JOHNSON.

Bond — Assignee —Subsisting Equities — Forbearance to
Sue— Consvderation for Promase.

The plaintiff, a cavalry officer, had been in the habit
of aseisting the defendant Johnson, a barrister practising
in India, by wce]gting bills of exchange, Johnson having
done similar service for the plaintiff, and also given him
Jlegal advice. The plaintiff was then persuaded by Jobn-
son to give him a bond for 1,000/, accompanied by a letter
stating that it was intended as a return for this assist-
ance and advice, but he executed the bond believing that
it was intended only to enable Johnson to raise money,
and without knowing the character of the insttument ;
and he received the assurance of Johnson that he would
not be compelled to pay anything.

This bond was ;&ervards assighed by Johnson for
full value to the defendant, Colonel Barlow, who sued
the plaintiff upon it; and the present bill was filed
1o restin the proceedings at law and to have the bond
delivered up.

Before the action at law was commenced, the plaintiff
being under the impression that he had no defence to the
E«:ee‘dinga threatened, wrote to the solicitors of Colonel

low, promising to pay the money at a definite time
if they forbore to sue him. They did forbear until after
the appointed time had el:lpsed, and the question arose
whether, supgosingh(}olon Barlow’s case, as assignee of
the bond, to fail, this forbearance was a sufficient consi-
deration to support the promise. .

M. Southgate and Mr. Cates were for the plaintiff.

Mr. Cracknall for the defendant Johnson.

Mr. Jessel and Mr. Hemming, for Colonel Barlow,
argued that the bond being given to enable Jobuson to
raise money, the plaintiff was liable, as he would have
been under a negotiable security given without consi-
deration.

The MasTeR oF THE RorLs held—(1) That by reason
of the circumstances under which the bond was given,
uilu‘ity would restrain the obligee from enforcing it; (2)
That the purpose for which it was given, not being ex-
pressed on the face of it, did not alter the character of
the instrument, and that Colonel Barlow took it subject
to the equities anbciatinq between Johnsén and the
plaintiff; (8) That Colonel Barlow thus having no right
to sue upon it, his forbearance did not constitute a con-
sideration sufficient to support the promise.

Lorp ll;;;lmﬁ, M.R. }me v Lzoyo,

3 Residue Trust to continue Investments—Held
Ry Wto nclude Realty.

Edward Lloyd by his will, made in 1883, after making
certain devises and bequests, gave ¢ all his other property
whatsoever and wheresvever ’ to trustees upon trust to
continue the same in the investments on which it should
be standing at his death, or at their discretion to call in
the same and invest it in their names on Government or
real securities, of debentures of railways or municipal
corporations, and to dispose of the income thereof as
therein mentioned. The question was whether the tes-
tator’s residuary realti{wu included in this gift.

Sir R. Baggallay, Mr. Jessel, Mr. Brodrick, and Mr.
Babington for the parties interested.

Lord RoMILLY was of opinion that the
to the realty, and made a declaration acco:

ft extended
ly.

Lorp Roxrmiry, M.R.

April 27.

In re THB NATIONAL PROVIN-
CIAL MARINE INsURANOE

Coupaxy (LMrrep).
Companies Act, 1882—Cont —Transfer to an
Infant—Signature of - Infant's Name by Father to
Transfer.

John Richardson and Thomas Richardson in Decem-
ber 1866 sold, through a broker in the usual manner,
fiftyshares in the above company, of which they were then
the registered owners. V})hen the transfer arrived
the purchaser’s broker gave the name of Charles Mait-
land as the buyer, and the transfer was executed in that
name, and duly registered. The company having since
been ordered to be wound-up, Charles Maitland was put
on the list of contributories in respect of the fifty shares.
It appeared, however, that at the date of the transfer
and the order to wind up Charles Maitland was an
infant, that the shares had been purchased and paid for
by his father, Jobn Dundas Maitland, and that the
latter had signed his son’s name to the transfer; and the
li&uidabnr now applied to have Charles Maitland struck
off the list of contributories, and the Messrs. Richardson
or John Dundas Maitland ﬁut on instead.

M. Southgate and Mr. Bagshawe for the liquidator.

Sir Richard Baggdllay and Mr. Lawson, for Messrs,
Richardson, contended that John Dundas Maitland was
the real purchaser, and had used the name of his son to
escape liability.

r. Jessel and My. Ince for John Dundas Maitland.

Lorp Romriry, M.R.—It is clear thatI cannot put
John Dundas Maitland on the list, and I am of v(;?in on
that I must put the Messrs. Richardson on, but without
prejudice to any proceedinﬁ they may take at law or in

uity against John Dundes Meitland. The liquidator
:}one must have his costs out of the estate,

Lorp Rourrry, M.R.| In re SmytH, KNt6HT & Co.

April 19, 20, 27, (Liurrep). Gissox’s Orarw.

Compantes Act, 1862—Adoption by Company of Debt—
Payment of Interest.

The above com was formed, in April 1864, for
the of pugc“nging the buainess gnd etsfgi’ts of
Smith & ight, who were railway contractors.
Before the formation of the company, the applicant
had lent to Smith & Knight certain sums, the repay-
ment of which was secured by their promissory notes
and by a deposit of railway shares, and Smith & Knight
had opened an account with the applicant's firm, who
are bankers. It 3peared that, in August 1€64, the
applicant continued to ireat Smith & Knight as his
debtors. After some correspondence between the ap-
plicant’s firm and the company as to the payment of
the interest on the sums which had been advanced to
Smith & Knight, the company, in February 1886, paid
the interest, and they at the same time re«al:eeted the
applicant’s firm to transfer the balance standing to the
credit of Smith & Knight to a new account, to be
opened in the name of the company, and to close the
account of Smith & Knight, and this was done. The
company had since been ordered to be wound up, and
the applicant now sought to be allowed t:esrove against
}:(h: cﬁmpany for the sums he had advanced to Smith &

ight. .

r. Jessehand Mr. Chitty for the applicant.
Sir Richard Baggallay and Mr, Westiake for tNe

liquidator. |

Q2
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Lord RoMrriry thought that the payment by the
company to the applicant’s firm of the interest on the
debt, coupled with the instructions to close the account
of Smith & Knight, and to open a new account in the
pame of the company, showed that the company con-
sidered the applicant to be their creditor, and that he
had established hig claim. The costs of the applicant
and of the liquidator to come out of the estate.

Lozp Rﬁt;l‘{"” MR. } In re Luse’s TRUSTS.

Married Woman—Assignment of Reversionary Interest
by Coercion of Huabaml—ﬂatfd—.l’.’qm’ty to Settlement.
This was a petition by the Law Reversionary Interest

Society for payment eut of Court of a fund which had

been paid in under the Trustes Relief Act. The ques-

tion was whether Mrs. Bowren, one of the responden
was entitled to her equity to a settlement out of the
fund. Mrs. Bowren was, at the date of her iage,
entitled in reversion to the fund in question. No settle-
ment affecting it was made on her marriage. Shortly

after the marriage, Mrs. Bowren, under the coercion and P

at the dictation of her husband, Edward Bowren, who
was in want of money, wrote out a document which
purported to be made two days before the marriage, and
to assign to Bowren absolutely all her before-mentioned
reversionary interest. This document she signed in her
maiden name. The husband then sold, or pretended to
sell, the reversion to one Collins, against whom a decree
for specific performance of the contract was shortl
afterwards obtained by collusion. Bowren then, wi
the consent of Collins, sold the reversion to the peti-
tioners for a full consideration. The tenant for life of the
fund died recently.; Bowren had not been heard of
since 1861.

My, Jessel and Mr. H. F. Bristowe, for the petitioners
contended that as Mrs, Bowren had, by writing and
signing the pretended assignment to her husband, been
a party to a gross fraud, she was not entitled to a settle-
ment out of the trust fund.

Sir R, Baggallay and Mr, E. Cutler, for Mrs. Bowren,
were not called on.

Mr. Busk for the trustees.

Lord Roxriry, M.R., thought that Mrs.-Bowren was | PFOPerty

not bound by the document which she had signed by
the coercion of her husband. The petitioners had only
purchased what the husband could sell. Mrs. Bowren
must have the interest of the fund for her life, and the
costs of all parties must be allowed out of the fund.

StuarT, V.C.\ In re THE CoNTINENTAL BANK CoRPO-
April 22. RATION (LriTep). CasTELLO’S CASE.

Winding-up— Contributory— Infant Transferee—Compa-
ding-up nies Act, 1862, s. 181. ?

Castello, & holder of ten shares in the above-named
company, on July 25, 1866, transferred them to ome
Quibampton, then an infant. On August 7, 1885, a re-
solution was passed to wind up the company voluntarily,
which was confirmed on August 23, 1865, the transfer
to Quibampton having been meanwhile registered on the
14th of that month.

Quihampton attained twenty-one on October 5, 1835,
and the voluntary winding-up proceeded until June 11,
1866, when an order was made to wind up the company
compulsorily, The official liquidator, finding Quihamp-

ton’s name upon the register, and,assuming him to have
been of full age, made a call upon him, which Quibamp-
ton offered to compromise, but he declined to repudiate
the transfer. It appeared that the company were not
aware at the time of registration that Quihampton was
an infant.

My. Hardy and Mr. J. N. Higgins now moved, on
behalf of the official liquidator, that the name of Qui-
hampton might be removed from the list of contribu-
tories, and that of Castello substituted for it. Section
181 of the Companies Act, 1862, provided that, when-
ever a company is wound up voluntarily, any alteration
in the status of its members taking place after the
commencement of the winding-up shall be void. They
contended that, unless there was at the time of the
winding- E a transferee who was capable of taking a
transfer, the liquidator had a right to resort to the
transferor. Here the status of the transferee at that

%, | time was that of an infant, and could not be afterwards

altered.

Myr. Dickinson, for: Castello, contended that the real
winding-;xg commenced from the date of the com-
ulsory order.

StuarT, V.C,, held that the winding-up commenced
from the date of the resolution to win up voluntarily ;
and as Quihampton was then an infant, there could,
according to section 181 of the Act, be no alteration in
his status after that time, and his subsequent acts must
be treated as the acts of an infant. His name must be
;&ken off the list, and that of Castello substituted
or it.

StuaRT, V.C. | In re WILKINSOR'S SETTLEMENT
April 28. TrusTs.

General Power of Appointment— Will—Gift of Pecu-
niary Legacies—Effectual Exercise of Power— Wills
Act, . 27,

Miss Anne Wilkinson, having a general power of
app&)intment ?ivgr certain trust tfu.nda ﬁompﬁaed inba
settlement, and being possessed of no other proj
her will, which was Jdated November 15, 153’ e
which contained no reference to the power, bequeathed
three pecuniary legacies; and as to the residue of her

ro , the testatrix gave and bequeathed the sam
subject to the payment of her just debts, funeral an
testamentary expenses, to her two sisters, equally
between them. The funds subject to the trusts of the
settlement baving been paid into Court under the

Trustees Relief Act, and Anne Wilkinson having died

without ever having exercised her power of appoint-

ment, except so far as her will operated as an exercise
thereof, the principal question now argued was whether
the gift of tfe pecuniary legacies was a valid execution
of the power of appointment within section 27 of the

Wills Act, or whether the resid legatees were en-

titled, to the exclusion of the pecuniary legatees.

My. Dickinson, My. F. C.J. Millar, and Myr. Thomas
Hughes, for the residuary 1 es, contended that the
Legislature in section 27 of the Wills Act never contem-
plated any piecemeal exercise of agx(;lwer, and that if the
gift of the pecuniary legacies standing alone was not a
good exercise of the power, those legacies must be swept
out of the will, and the residuary legatees treated as
entitled to the whole.

Mr. Greene and My. Cooksom, for the pecuniary
legatees, were not called upon.

StuaRT, V.C., after saying that he was satisfied with
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the soundness of his decision in Hawthorn v. Shedden,
-3 Sm. & Giff. 203, held that the gifts of the pecuniary
legacies in question were an effectual exercise of the
testatrix’s power of appointment within section 27 of the
Wills Act.  *

SruarT, V.C.
April 29, w.}mxmemx v. HARRINGTON.
Mey 1.

Infant— W Act—Administration of his Estate—
Tenants' Clavm for Damages occasioned by Rabbits.

This was an apglication on behalf of eight tenants of
the estates (which were now being administered by the
Court) of the late Earl of Harrington, for several sums,
amounting in the ag te to 1,305/ 9s., for dama,
done to their farms by rabbits turned on to them by him
in 1863,

The facts of the case are very shortly these:—The
late infant earl succeeded to the title and estates, as
tenant in tail thereof, on September 7, 1862. At that
time the tenants held theirfarms as tenants from year to
year, with a verbal understanding that they were to
preserve the game upon them. In 1863, by direction of
the earl, twelve hampers of live rabbits were turned on
to the farms. Lady Harrington, the mother of the earl,
was his guardian, and a receiver had been appointed in
the cause, In 1864 the rabbits, which had then increased
enormously in number, did great damage to the crops on
the farms. The tenants complained to the earl and the
receiver in the cause. An arrangement was proposed, by
which valuers should be appointed, on behalg of the earl
and of his tenants, to assess tie amount of damage done by
the rabbits ; and further that the tenants should be allowed
to deduct the amount from their rents due next after the
assessment should have been made. In 1885 the matter
came before the judge in Chambers, when it was directed
to stand over till the earl, who was then within a
few months of twenty-one years of age, should have
attained his majority. Inthe meantime, however, viz. in

'1865, 18,000 rabbits were destroyed, and part of them
sold for about 600/, That amount was paid to the
receiver in the cause. The earl died an infant in 1866,
and Lady Harrington, as his legal personal :o;lpresentative,
called upon the tenants to pay, and com them to pay
to her their full amounts of rent, without allowing any-
thing for the sums which, they insisted, the receiver and
the earl had said would be a fair and reasonable allow-
ance for the damage done by the rabbits. The tenants
claimed for injuries in 1863, 1864, and 1865. The chief
clerk had disallowed the claims; and this application
was b{ way of appeal from that ruling, for an order to
“%‘t e certificate, l;y allowing them.

. Dickinson and Mr. Cracknall appeared for the
tenants.

Mr. E. K. Karslake and My. C. Hall, for Lady Har-
rington, were not called upon.

StUART, V.C,, 8aid the difficulty which the applicants
had in supporting this motion arose from the un}:)rtunate
circumstance of the death of the late earl while still an
infant. The application now before the Court was
virtually the renewal of one made in Chambers during
his life; and when it was then made the Court thought
the amounts claimed by the tenants for the injury
inflicted by the rabbits were preposterous.  In some
cases it was more than half-a-year'’s rent. It appeared
then, however, that such a case was in fact made as that
when the earl came of age he might, and, at the recom-

mendation of the Court, would most probably deal
liberally with the tenants, and make them compensation.
With a view to that, and considering that the earl was
then only a few months under his full age of twenty-one
years, the matter was left to abide his kindly con-
sideration. Unfortunately, his premature death de-
feated the intention with which the claims were
suspended; and what the Court had now to deter-
mine was, not what a sensible landlord would do °
for his tenants under the circumstances, but a very dif-
ferent question—namely, whether these tenants were
creditors of the estato of the late infant earl for any
amount in respect of the dam done by the rab-
bits? There was no case in which this Court had been
called upon to deal with a claim for unliquidated da-
for a wrong or a breach of contract. It always
required the strictest evidence of the amount claimed.
Here it was not easy to say whether the claims were put
forward as damages ez delicto, or as a debt ex contracti.
If they were based upon the latter ground, it was im-
ible to see how the tenants could maintain them.
at was there here to establish anything like a foun-
dation for a contract? The only facts showing that
appeared to be, that when the 13,000 rabbits were killed,
some of them were sold for about 600/ It was not
much pressed in the argrumentﬁ but it might have been
said that, as the estate of the late earl was enriched to
that extent, it ought to be so far made liable. But there
really was no ground for that contention here; nor was
it goMble on the evidence to see how damages, gene~
rally, could be recovered, with t to the amount of
the rabbits put on the farms. In 1863 there were
twelve hampers full of live rabbits turned on; but
nothing to show the actual number. Then, again, imdy
Harrington stated in her affidavit that when she, as the
legal personal representative of the late infant earl, was
upplied to by one of the tenants, she, who was also his
ardian during his minority, gave that tenant leave to
ill the rabbits. That tenant had withdrawn from the
Ereoent application. But the circumstance of the leave
aving been given was an unfavourable one to the case
of these claimants; and as nothing existed which, in
point of law, was binding on the estate of the late earl,
the motion must be refused. If, during the infamcy of
the earl, the Court had been asked whether, having
regard to his position as landlord, it was for his benefit
to allow the compensation asked for, it might have been
studious to see what could be allowed. There was,
however, nothing, either at law or in equity, to bind the
earl’s estate, and the motion must, as 3rendy stated, be
refused, but without costs.

In re CHELTENHAM AND SWANSEA
Muiims, IV'C’} RATLWAY CARRIAGE AND WAGGON
8y L CompaNY (LIMITED).
Company— Winding Cumpanses Act, 1862, s. 79—
Comproms Camoellation of  Shares—- Costs—Charge
0, G

The facta were shortly as follows: Shackleford, Ford
& Co., an old-established and apparently prosperous firm,
doing business at Cheltenham in carriage and waggon
making, being anxious, as they alleged, to enlarge their
operations by means of increased capital, converted them-
selves in 1888 into a limited company under the style
of the old firm, with a capital of 200,000/ in 20,000
shares of 10/, each, The old firm turned out to be in-
solvent ; the partners, as managing directors of the com~
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pany, misappropriated funds to the amount of 24,0007 ; a
committee of investigation was appointed in May 1867,
by whom a scheme of compromise and reconstruction
was formed, in accordance with which certain shares
were cancelled by arrangement with their holders. A
circular was then sent to the shareholders, asking each
individually whether he would retire or remain in the
company on the terms of the compromise. The re-
constituted company adopted the name of the Chelten-
ham and Swansea Railway Carriage and Waggon Com-
pany (Limited), and continued its business in a more
satisfactory manner. The petitioner, the Rev. William
Johnston, held ten shares in the company, with 8/ paid
on each share; he had received the circular, and had
been at first put down among the retiring shareholders,
but at his own request the mistake had ieen corrected,
and he was entered as a continuing shareholder. Sub-
sequently, however, his difference with the directors was
renewed, and in February last he presented this petition
for winding up the company.

My. Glasse and Mr. N. Higgins, for the petitioner,
contended that the management and conduct of this
company was such that it ought no longer to continue;
that it was kept up for the sake of the Gloucestershire

ing Company, who were large creditors. More-
over, the so-called compromise was wiira vires; it was
a reduction of capital, and if the compbany were now
wound up the directors could be made liable for the loss
thus incurred by the oomjmny under the recent decision
in Stringer's case (Lords Justices), April 28, 1860,

Mr. J. Pearson aud My, Eddss, for holders of 624
shares, in support of the petition. The compromise was
utterly ineffectual, and the arrangement invalid, A‘taok-
man's Case, 37 Law J. Rep. Chanc. 762; s.c. L. R.
8 H. L. 227.

Every meeting since the alleged cancellation of shares
had been irregular in consequence of the absence of the
holders of these shares, and therefore incapable of doing
any legal act; it might therefore be said that the com-
pm{ had done nothing for the two past years, and ought
on that account to be wound up.

Mr. Cotton and Mr. Millar for the company.

My, Jessel and Mr, F. H. Colt for the directors.

My, Winterbotham for the princ‘ilpal