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PREFACE TO VOL. II, SECOND EDITION.

The purpose, method of preparation, etc., of this second
volume are substantially the same as in volume I. of this
series.

Several new topics have, however, been added in order
more fully to cover the ground usually traversed by

students at law.
MARSHALL D. EWELL.
Chicago, April 5, 1915.
(1)
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. PREFACE TO VOL. II.

The purpose, plan, and method of execution of the series,
of which this forms the second volume, are sufficiently
stated in the preface to the first volume. In preparing the
present volume the matter has been somewhat more con-
densed; yet without omitting anything which, in the opinion
of the writer, it is essential for the student to know. The
subjects treated are among the most important, if they are
not in fact the most important, subjects in the course of
studies usually pursued by students at law. The works
selected for condensation are well and favorably known to
the profession; and the experience of the writer as an in-
structor leads him to hope that his work will prove useful
in economizing the time and lightening the labors of those
for whose use it has been prepared, namely, students at law.

MARSHALL D. EWELL.
Union College of Law, Chicago,
March 20, 1883.
vl
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PREFACE TO VOL IIL

| This volume forms the third and last of the series, the
first of which was published five years ago. The plan
adopted in the first two has been retained in this, and the
works abridged are well and favorably known to the
profession.

The additional experience of five years, and the favorable
reception accorded the volumes already published, confirm
the editor in the opinion expressed in the Preface to Volume
1. as to the usefulness of such books when carefully pre-
pared and judiciously used. It is hoped that the present
volume will not be found less useful than its predecessors.

MARSHALL D. EWELL.
Union College of Law, Chicago,
March 16, 1888.
[vil]
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THE LAW OF PRINCIPAL
AND AGENT.!

BOOK L
OF THE CONTRACT GENERALLY: ITS ORIGIN AND DISSOLUTION.

CHAPTER I
DEFINITIONS AND DIVISIONS,

An agent is a person duly authorized to act on behalf of
another,® or one whose unauthorized act has beem duly
ratified.?

In every definition of an agent, the one element in com-
mon is the recognition of the derivative authority of the
agent; and this element is really the differentia of an agent.*

The person from whom the authority is derived is gener-
ally called the principal or employer, more rarely the con-
stitnent; [2] whilst the agent is sometimes called an at-
torney, delegate, or proxy. The contract which exists be-
tween the principal and agent is called a contract of agency;
the right of the agent to act in the name or on behalf of
another is termed his authority or power; and this, if con-
ferred formally by an instrument under seal, is said to be
conferred by letter of attorney or power of attorney.

1. Whenever a reference is made to 3. Co. Litt. 207; Wolf v. Horn-
“ Evans on Agency ” (Ewell’s edition), castle, 1 Bos. & Pul. 316.
edited by direction of M. Bender & 4. Com. Dig. “Attorney,” A.; 1
Co., Inc., is the one meant. Livermore, 67; Story, § 3; Smith, M.
2. See a collection of definitions in Law, 109; Ind. Contract Act, s. 182.
Tiffany on Agency, 1-8, note. -
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Agents are divided: I
(a) In respect of the extent of their anthority, into

Universal;
General;
Special or particular agents:

(b) In respect of the nature of the agency, into
Mercantile and
Non-mercantile agents:

(¢) In respect of their liability in selling, into
Del credere agents and
Such as are not del credere:

(d) In respect of the extent of their duties, and of the
amount of gkill required of them, into
Gratuitous and
Paid agents;
Professional and :
Unprofessional agents.

A number of other divisions might be readily framed by
assuming other points of diffgrence as a basis of division.

General agents are such as are authorized to transact all
business of a particular kind;® whilst a special agent is
authorized to act only in a single transaction.

The distinction between special and general agents is of
little,or no practical value, so far, at least, as regards the
principal and third parties. Whenever a dispute arises
between them with reference to the authority of the agent,
the question is not simply whether the aunthority is special
or general, but it may also be very necessary to inquire, as
will appear hereafter, whether the agent’s acts are within
the apparent scope of his authority.” If the agent exceeds
his special authority, and in so doing makes his principal
liable, the latter is entitled to [3] claim compensation from
the agent for such damages as have resulted from the un-
authorized act.

5. Gilman v. Robinson, Ry. & Moo. 7. The fact of agency, general or
227; Kaye v. Brett, 5 Ex. 269. special, and extent of authority is a

6. Brady v. Todd, 9 C. B, N. 8. gquestion of faot for the jury. See
592; see Whitehead v. Tuckett, 15 Beringer v. Meanor, 85 Penn. 8t.
Kast, 400. 223, 41 Ia. 286.



Cuar. 1.] DEFINITIONS AND DIvISIONS, 5

A factor is an agent for the sale of goods in his posses-
sion, or consigned to him. He is often called a commission
merchant or consignee.® He is called a supercargo, if au-
thorized to sell a cargo which he accompanies on the
voyage.

Del credere agents are distinguished from other agents
by the fact that they guarantee that those persons to whom
they sell shall perform their part of the contract. A del
credere agent is not responsible to his principal in the first
instance,” though the contrary opinion at one time pre-
vailed.!

The true deflnition of a broker is that he is an agent em-
ployed to make bargains and contracts between other per-
sons in matters of trade, commerce, or navigation. A
broker is a mere negotiator between the other parties.2 If
the contract which the broker makes between the parties is
a contract of purchase and sale, the property in the goods,
even if they belong to the supposed seller, may or may not
pass by the contract. Whatever may be the effect of a con-
tract as between the principals, in either case no effect
goes out of the broker. If he signs the contract, his signa-
ture has no effect as his; but only because it is, in contempla-
tion of law, the signature of one or both of the principals:
no effect passes out of the broker to change the property in
the goods. He himself, as broker, has no possession of the
goods;® no power, actual or legal, of determining the desti-
nation of the goods; no power or authority to determine
whether the goods should be delivered to buyer or seller, or
either.

According to the business in which they engage, brokers
are [4] called exchange brokers, stockbrokers, merchandize
brokers, ship brokers, and insurance brokers.

‘‘ The distinction between a broker and factor is not
merely nominal, for they differ in many important particu-
lars. A factor is a person to whom goods are consigned for

8. The terms factor and commis- tion are conflicting. See Ewell’s
sion merchant are synonymous. See Evans Agency *3, note 4.
Perkins v. The State, 50 Ala. 154. 2. Saladin v. Mitchell, 45 IIl. 79.
9. Hornby v. Lacy, 6 M. & S. 166. 3. Saladin v. Mitchell, supra.
1. The authorities upon this ques-
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sale by a merchant residing abroad, or at a distance from
the place of sale, and he usually sells in his own name, with-
out disclosing that of his principal. But the broker is not
trusted with the possession of the goods, and he ought not
to sell in his own name.’’*

The factor has a special property in the goods and a gen-
eral lien upon them. When, therefore, he sells in his own
name, it is within the scope of his anthority.® If the broker
sells in his own name, he acts beyond the scope of his au-
thority, and his principal is not bound.’’®

4. Baring v. Corrie, 3 B. & Ald. 5. Id.
143, 6. Saladin v. Mitchell, supre.




Caar. IL] ParTiEs TO THE CONTRACT. 1

(9] CHAPTER IL ot

PARTIES TO THE CONTRACT. '

Spor. 1. The Principal.

It may be laid down generally that any person sui juris,
unless prohibited by the municipal law to which he is sub-
ject, may be either a principal or an agent. Inasmuch, how-
ever, as the same exceptions do not apply to both principals
and agents, we shall first consider what persons may be
principals.

By the common law all persons who have power to do a
thing in their own right, may do it by an agent; in other
words, transfer that power to another.!

An elementary principle of the law of contracts is that no
contract is binding unless based on the assent of the parties
to do or not to do some act or acts,® and clearly no assent
avails unless the party assenting is capable of doing so at
law. Incompetency to contract is of two kinds. It is either
natural or legal. By natural incompetency is meant an in-
competency directly traceable to a mental defect, whether
chronic or temporary; by legal incompetency, an incom-
petency other than natural in the above sense, directly
traceable to a provision of municipal law. The incom-
petency of lunatics, idiots, and drunkards, is of the former
kind; that of aliens, infants, married women,® outlaws and
convicts, and seamen, of the latter kind. Incompetency is
either absolute or limited; and its effect may be either to
make a contract altogether void, or to give to one party
rights denied to the other, as formerly in the case of the
voidable contracts of infants made with persons competent
to contract.*

First, as to disability on the ground of natural incom-

petency.

1. Coombe’s case, 9 Co. Rep. 756; 3. See post, contracts for treatment
Com. Dig. “Attorney,” c. 1. of these disabilities.

8. Jackson v. Galloway, 6 Scott, 4. Bac. Abridg. Infaney, I, 3.
786; 1 Pot. on Obl. I, 112.
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‘When one of the parties to a contract is of unsound mind,
and the fact is unknown to the other contracting party, no
advantage having been taken of the lunatic, this unsound-
ness of mind will not vacate a contract, especially where the
contract is not merely executory, but executed in whole or
in part, and the parties cannot be restored altogether to
their original position.5 It is conceived that the same result
would take place, if the contract were made through another
who acted upon the authority of the lunatic, without having
been aware or taken advantage of his state of mind. The
principle of the above decision was acted [11] upon in a
more recent case, Beavan v. M’Donnell.®

As to the disability of drunkards, the rule is, that if a per-
son makes a contract in such a state of drunkenness as not
to know what he is doing, the other contracting party, who
knew him to be in that state, cannot compel him to perform
the contract,” which, however, is not void, but voidable
only, and so may be ratified in a sober moment.®

The contracts of infants are either binding voidable or
void. Those contracts of infants are held to be absolutely
void which are to his prejudice, or in which there is no

apparent benefit or semblage of benefit to the infant.?

5. Molton v. Camroux, 4 Ex. 17;
[S. C. Ewell’s Lead. Cases on Dis-
abilities, 614.]

6. 9 Ex. 309; [S. C, 10 id. 184.]
The principle of the case of Molton v.
Camroux is adopted or approved in
Campbell v. Hooper, 3 Sm. & G. 153;
Elliott v. Ince, 7 De G., M. & G. 487;
Hassard v. Smith, 6 Ir. Eq. 429;
Young v. Stevens, 48 N. H. 133. See,
however, Gibson v. Soper, 6 Gray 279.
For the rule in equity, see Niell v.
Mosley, 9 Ves. Jr. 478; Ewell’s Lead.
Cases, 628, 631, note.

On principle it would seem that the
power of attorney of an infant stands
on the same basis as any other act
of an infant, and should be considered
voidable, not void. The weight of
authority is, however, at present un-

doubtedly against this position; but
at all events, the doctrine that an
infant’s act done through an agent
are void, should be restricted to acts
done under mere naked powers of
attorney to do acts requiring an au-
thority under seal. See the subject
considered at length, and the author-
ities reviewed, in 13 Am. Law Rev.
287, 288; Ewell's Lead. Cases on
Disabilities, 44 et seq.

7. Hamilton v. Grainger, 5§ H. &
N. 40; Gore v. Gibson, 13 M. & W.
623; 8. C., Ewell’s Lead. Cases on
Disabilities, 734, 738, note and cases
cited.

8. Matthews v. Baxter, L. R. 8
Ex. 132; Broadwater v. Darne, 10 Mo.
277.

9. This was the rule laid down in
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The competency or incompetency of a married woman to
appoint an agent, turns upon the nature of her rights, that
is to say, upon the question whether they are those of a feme
covert or those of a feme sole. The power of a married
woman to appoint an agent is co-extensive with her rights
to act as a feme sole.! By the common law a married woman
cannot in her right as feme covert make a binding contract
during coverture.? In order to bind her husband, she must
be shown to have authority, express or implied, to act as
his agent.® She has the right of a feme sole in the following
cases: When she has been divorced a vinculo, or separated
by decree of judicial separation, or when deserted by her
husband and in possession of a protection order,* or when
the husband has abjured the realm.® She was in a [12] like
position when the husband had been transported beyond
seas as a convict.®

A distinction is made by the common law between the
contracts of alien friends and alien enemies. The contracts
of the former were generally valid,” but the contracts of the
latter are by the common law altogether void,® unless such
aliens came into this country under a safe-conduct, or [13]

Keane v. Boycott, 2 H. Black, 511;
S. C, Ewell’s Lead. Cases on Dis-
abilities, 17, and it is supported by
quite a number of authorities. It is
not, however, believed to be supported
by the weight of modern authority,
which very eclearly, as it seems, tends
to hold all contracts of infants (ex-
cept his implied contracts for neces-
saries, those appointing agents and
some few others) voidable only, and
not void. The cases will be found col-
lected in Ewell’s Lead. Cases, 30 et
seq., and in 13 Am. Law Rev. 280.

1. See 2 Story’s Eq. Jur. §§ 1391-
1402; Story on Agency, § 6.

By statute in most of the States
the disabilities of married women
“have been largely removed. Consult
the local statutes.

2. Marshall v. Rutton, 8 T. R. 545;

Lewis v. Lee, 3 B. & C. 291; Fair-
thorne v. Blaguire, 6 M. & 8. 73.
See the American cases collected in
Ewell’s Lead. Cases on Disabilities,
312 et seq. See post Contracts.

8. Montague v. Benedict, 3 B & C.
631. Smith on Contracts, *431; Free-
stone v. Butcher, 9 C. & P. 643; Leeds
v. Vail, 15 Penn. St. 185.

4 20 & 21 Viet. c. 85; and Rams-
den v. Brearley, L. R., 10 Q. B. 147.

5. Lean v. Schutz, 2 W. Bl. 1199
Lewis v. Lee, 3 B. & C. 297.

8. Carroll v. Blencow, 4 Esp. 27.
Consult the local statutes on these

topics.
7. Co. Litt. 1296; Bac. Abr.
“ Aliens,” D. J.

8. Roll. Abr. “ Alien,” B.; Bran-
don v. Nesbitt, 6 T. R. 23; [8 East
273].



10 Or THE CONTRACT GENERALLY. [Boox I.
unless they lived here by the sovereign license.?

Outlaws, as the name implies, are without the protection
of the law; they are civiliter mortui, and can appear in court

only for the purpose of reversing the outlawry.!

SECT. 2. The Agent.

Agents are not required to possess the same qualifications
with principals; indeed, it may be laid down as a general
rule that all persons of sane mind are capable of becoming
agents. Few persons, if any, are excluded from exercising
a naked authority to which they are delegated. Hence
monks, infants, feme coverts, persons attained, outlawed,
or excommunicated, villains and aliens, may be agents?®
But infants and feme coverts cannot be attorneys to prose-
cute suits nor to execute an authority coupled with an
interest.®

Although few persons are disqualified from becoming
agents, the conduct of those who act in that capacity is
watched with great jealousy by the law. Thus no agent
will ever be allowed to take upon himself incompatible
duties and characters, or to act in a transaction where he
has an adverse interest or employment.*

9. Boulton v. Dobree, 2 Camp. 152;
Wells v. Williams, 1 Salk. 46. See
post, Contracts for treatment of all
the foregoing disabilities.

1. Re Mander, 6 Q. B. 867, 873;
Aldridge v. Buller, 2 M. & W. 412.
See Contracts post.

8. Governor v. Daily, 14 Ala. 469
(a slave); Hartford Fire Ins. Co.
117 Mass. 479 (an infant partnmer).
The wife may act as agent for her
husband. See ante.

8. Co. Litt. 52a; Hearle v. Green-
bank, 3 Atk. 695. See, however,
Bradish v. Gibbs, 3 Johns. Ch. 523;
8. C. Ewell’s Lead. Cases on Disa-
bilities, 259, 274, and note.

4. Dunne v. English, L. R., 18 Eq.
524. It is laid down as a general

principle that the same individual
cannot be the agent of both parties.
Hinckley v. Arey, 27 Me. 362.

It is not necessary for a party seek-
ing to avoid such a contract to show
that any improper advantage has been
gained over him. It is at his option
to repudiate or afirm the contract,
irrespective of any proof of actual
fraud. Greenwood v. Spring, 54 Barb.
378.

In Adams Mining Co. v. Senter, 26
Mich. 73, and in Colwell v. Keystone
Iron Co., 36 id. 51, the rule is laid
down that there is mo principle of
law which precludes a person from
acting as agent for two principals.
“There is no validity in such a
proposition. The authority of agents
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Since no one can delegate except what he may do in his
own right, clearly no agent can be appointed to do a pro-
hibited act.®

Neither can one of the parties to a contract be the agent
of the other for the purpose of signing the contract.®

may, when no law is violated, be as ocommissions from both. Meyer v
large as their employers choose to Hanchett, 89 Wis. 419; s. ¢, 43 id.
make it. It is only where the agent See post.
has personal interests conflicting with H v. Abergavenny, 33 W.
those of his principal, that the law Ses the leading case of Col-
requires peculiar safeguards against Blantern, 2 Wils. 341, 1 Smith’s
his acts. Cases (6th Am. ed.); °*489,
One cannot act, however, as agent notes.

for both seller and purchaser, unless 6. Wright v. Dannah, 3 Camp. 303;
both kmow of and assent to his under- Adams v. Seales, 67 Tenn. 337,
taking euch ageney and receiving

o

40.
v.

EFai

Ef
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[16] CHAPTER IIIL
THE APPOINTMENT OF AGENTS.

It is a rule of law that no one can become the agent of
another except by the will of the principal;! but this will
may be either expressed clearly or it may be implied from
particular circumstances. It may be expressed in writing
or orally; it may be implied from the fact that a person is
placed in a situation in which, according to the ordinary
usages of mankind, he would be understood to represent
and act for another.? An agent or attorney may ordinarily
be appointed by parol in the broad sense of that term at
the common law, that is, by a declaration in writing not
under seal, or by acts and implication® The most usual
mode of appointment is by an unwritten request, or by im-
plication from the recognition of the principal, or from his
acquiescence in the acts of the agent.*

The mode in which an agent should be appointed depends
upon (1) the form in which his authority is to be executed,
and (2) the corporate or other character of the body from
which his authority is derived.

(1) Where an agent is to execute his authority by deed,
it is absolutely requisite that the authority to do so should
be under seal.® A distinction, however, is drawn between

1. Pole v. Leak, 8 L. T. Rep. 645,
38 L. J. 155, Ch.; Stringham v. St.
Nicholas Ins. Co., 4 Abb. App. Dec.
315.

Nor can the authority of the agent
to bind the principal be proved by his
statements as to the extent thereof.
Maxey v. Heckethorn, 44 Ill. 438.

Nor can a special agent enlarge his
authority by his own statements, so
as to bind his principal. Stollenwerck
v. Thacher, 115 Mass. 224.

8. Pole v. Leak, 8 L. T. Rep. 645,
38 L. J. 155, Ch.

8. Story on Agency, s. 47; Paris v.
Lewis, 85 Ill. 597.

4. Farmers’, etc., Bank v. Butchers’,
ete., Bank, 16 N. Y. 125, 145.

8. Co. Litt. 486; White v Cuyler,
6 T. R. 176; Berkeley v. Hardy, 5 B
& C. 355; Hibblewhite v. McMorine,
6 M. & W. 200; Wheeler v. Nevins,
34 Me. 54; Dispatch Line of Packets
v. Bellamy Manufg. Co., 12 N. H. 205.

If the deed is signed by the agent
in the presence and by the direction of
the principal, an oral request is all
that is required. McMurty v. Brown,
6 Neb. 368; Gardner v. Gardner, 6
Cush. 483; Ball v. Dunsterville, 4
Term. 313; The King v. Longnor, 1
Nev. & M. 576; 8. c., 4 B. & Ad. 647.
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an aunthority to contract for a lease or interest in land [18]
and an authority to sign the instrument by which the in-
terest passes. In the former case the authority may be
conferred orally.®

(2) At common law, a body corporate could not make a
binding contract except by deed under its common seal.
This rule prevailed both in equity and at law;? nor could
the want of such a deed be cured by a mere resolution of
the corporation members.® The strictness of the common
law rule, however, appears to have admitted of exceptions®
at an early period.!

A municipal corporation may make a binding parol con-
tract apparently only where the act is required for con-
venience, or where either the acts are trivial in their nature
and of frequent occurrence, so that the doing them in the
usual way would be inconvenient or absurd, or such that an

overruling necessity requires them to be done at once.?

6. Coles v. Trecothick, 9 Ves. 250;
Mortlock v. Buller, 10 ibid. 311, §
Vin. Abr. §24.

This rule is changed by statute in
some of the states. See Bissell v.
Terry, 69 I1l. 184.

7. Winne v. Bampton, 3 Atk. 473.

8. Mayor of Ludlow v. Charlton, 6
M. & W. 815; Carter v. Dean of Ely,
7 Sim. 211.

9. See the text and note of Evans’
Agency for these exceptions.

1. It is a settled rule of law in the
United States that, unless the char-
ter or by-laws absolutely require an
entry of record, not only the appoint-
ment, but the authority of the agent
of a corporation may be by parol or
implied from the adoption, recogni-
tion of, or acquiescence in his acts by
the corporation. Rockford, R. I. etc.
R. R. Co. v. Wilcox, 66 TIl. 417;
8miley v. Mayor, etc.,, 6 Heisk. 604;
Fleckner v. Bank of U. 8., 8 Wheat.

338; Maine Stage Co. v. Longley, 14
Me. 444.

8. Per Alderson, B., Diggle v. Lon-
don & Blackwall Rail. Co., 5 Ex. 442.

Judge Dillon, in his work on Munie-
ipal Corporations, § 383, where the
cases are fully collected, says that
“corporations may be bound by im-
plied contracts within the scope of
their powers, to be deduced by infer-
ence from authorized corporate acts,
without either a vote, or deed, or
writing; ” and that ¢ this doctrine
is applicable equally to public and
private corporations, but in applying
it, however, care must be taken not
to violate other principles of law;”
and such seems clearly to be the law
in this country. See, also, id. §§ 132,
750; Ang. & Ames on Corp. § 237,
where it is stated that “in general,
throughout the United States, it
[the old rule of the English law] is
entirely exploded.”
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[28] CHAPTER IV.
JOINT PRINCIPLES.

The power of authorizing another to do a certain act or
to ratify an unauthorized assumption of authority may be
vested either in a single individual or in a number of in-
dividuals. It is a fundamental rule of the law of agency
that whatever a person may do in his own right he may do
by means of an agent. Hence it follows that if one of several
principals may of his own right act on behalf of the other
principals, he may appoint an agent to act on their joint
behalf. One of several principals has clearly no such power
where each of them has a distinct interest in the subject
matter, unless the others consent.!

Where more than one person has an interest in any chat-
tel, they are either tenants in common, joint tenants, or
partners. With respect to joint tenants and tenants in
common, the general rule is that one joint tenant or one
tenant in common has no [24] implied authority to appoint
an agent to act for the other co-owners.? Joint tenants, it
is said, are seized per my et per tout; they have only a right
to a moiety respectively. Hence, if all joined in a feoff-
ment, each gave but his part.?

Several principals may employ the same agent without
incurring a joint liability —in other words, without be-
coming liable as partners.* In Lindley on Partnership,® the
learned author has pointed out with great clearness the
salient distinctions between co-ownership and partnership.
Unlike partnership, oco-ownership is not necessarily the
result of agreement, nor does it necessarily involve com-
munity of profit or of loss. So true is it that partnership
is a branch of the law of agency, that when a person is
sought to be made liable on the ground of his being a
partner, the true test is whether or not he has constituted

1. See Tiffany on Agency, 110. 4. As to double agencies, see ante,
2. Story on Agency, § 39. i 8. See post Partnership.
8. Bac. Abr. Estates, K. 6. )
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the other alleged partner his agent in respect of the partner-
ship business.®

Each of several co-owners of a thing can only sell or
authorize the sale of his own interest in that thing, but all
the co-owners may combine to sell or authorize the sale of
the whole thing.” There is, again, nothing which precludes
several co-owners from jointly retaining a solicitor to bring
or defend an action relating to their common property.
‘Whether they have done so or not depends upon the circum-
stances of the particular case.?

The question often arises whether persons who combine
to carry out certain plans or schemes are joint principals in
any transaction. The rules governing the liability of com-
mitteemen, projectors, and the like, do not differ in prin-
ciple from the [29] ordinary rules by which a question of
liability upon a contract is determined. The question for
consideration is, whether the work in question had been
done on the credit of the defendants, either upon an express
or an implied contract.’

6. Buller v. Sharp, L. R.,, 1 C. P. 7. Keay v. Fenwick, 1 C. P. Div.
36; 35 L. J., C. P. 105. 745.
The agent of a partnership is not 8. Ibid.
the agent of the partners individually, 9. Wood v. Duke of Argyle, 6 M. &
but of the firm collectively. John- G. 928. Bee, also, Cross v. Williams,
ston v. Brown, 18 La. Ann. 830. 7 H. & N. 675; Burls v. S8mith, 7
Bing. 708.
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ceapogre

[382] CHAPTER V.
JOINT AGENTS.

Where an authority is given to a number of agents, a
question may arise with regard to the proper mode of ex-
ecuting such authority. The difficulty here referred to re-
lates only to cases governed by the general rules of law
regulating the execution of a joint authority. A distinction
must be made in this respect between public and private
agency. In the latter case it is a rule of the common law
that where an authority is given to two or more persons to
do an act, the act will not bind the principal unless all
concur in doing it.! Thus it is said in Coke upon Littleton,
that if joint attorneys were appointed to receive livery for
another, and livery and seisin were made to one of them in
the name of both, this would be clearly void, unless the au-
thority was joint and several, because they had but a bare
authority, both in law making but one attorney. So it is
laid down that in considering whether the authority of two
or more joint agents survives upon the death of one of them,
we must note there is a diversity between a naked trust or
authority and one coupled with an estate or interest,® as
well as between authorities created by the party for private
causes, and authority created by law for the execution of
justice. Hence, if a man give a letter of attorney to two,
to do any act, and one of them die, the survivor shall not do
it; but if a venire facias be awarded to four coroners to im-
panel and return a jury, and one of them die, yet the others
shall execute and return the same. So if a charter of
feoffment were made, and a letter of attorney to four or
three jointly or severally to deliver seisin, two of them could
not make livery; [33] whereas, if the sheriff upon a capias
directed to him made a warrant to four or three jointly or
severally to arrest the defendant, two of them might arrest

1. Tiffany on Agency, 112. Towne 8. Where the power is coupled with
v. Jaquith, 1 Mass, 46 (arbitrators); an interest, it may be executed by
Green v. Miller, 6 John. 39 (arbitra- the survivor. Peter v. Beverly,
tors) ; Hawley v. Keeler, 53 N. Y. supra; Osgood v. Franklin, 2 Johns.
(anno. reprint) 114; Peter v. Bev- Ch. 19; Franklin v. Osgood, 14 John.
erly, 10 Pet. 532, 564. 527, 553.
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him, because it is for the execution of justice, which is pro
bono publico, and therefore shall be more favourably ex-
pounded than when it is only for private ends.

The strict rule, that a joint and several authority will be
stringently oonstrued, has in recent times been somewhat
relaxed. Thus, in the old law books it was said that, if a
letter of attorney to make livery of seisin, conjunctim et
diversim, be made to three, and two of them make livery,
the third being absent, it is not good, for this is not con-
functim or disjunctim.® In Guthrie v. Armstrong,* de-
cided in 1822, a power of attorney given to fifteen persons
jointly or severally was executed by four of them; this was
held to be a sufficient execution of the power: Abbott, C. J.,
whilst acknowledging the correctness of the old authorities,
declined to extend the rule to any new cases.

‘Where the authority is of a public character, the argu-
ment ab inconvenientia has been admitted in support of
the validity of acts done by order of less than all the persons
authorized to concur.® In Witnell v. Gartham,®* Lawrence,
J., states it as a general principle that where a body of per-
sons is to do an act, the majority of that body will bind the
rest; and in Grindley v. [34] Barker,” after an elaborate
judgment, it was decided by the court, consisting of Chief
Justice Eyre, and Justices Buller, Heath, and Rook, that if
a power of a public nature be committed to several, all of
whom meet for the purpose of executing it, the act of the
majority will bind the minority. ‘¢ It seems to me,’’ said
Mr. Justice Buller, ¢ that the authority of Co. Litt. 181 b,
if we went no further, is decisive; because it is there said in
express terms that in matters of public concern the voice
of the majority shall govern. * * * Not a single case,
not a dictum has been quoted on the other side of the ques-
tion.”’ 8

8. Viner’s Abridg. “ Attormey,” B. 7.1 B. & P, 229.
7; and see Com. Dig. “ Attorney,” C. 8. To the same point, see Towne v.
11; and Co. Litt. supra. Jaquith, 6 Mass. 46; Green v. Miller,
4. 5 B. & Ald. 628. 6 John. 39; Commissioners v. Lecky,
8. Rex. v. Beeston, 3 T. R. 502, per 6 S. & R. 166; Jewett v. Town of
Lord Kenyon, C. J.; and see Attor- Alton, 7 N. H. 253; Soens v. City of
ney-General v. Davy, 2 Atk. 212, Racine, 10 Wis. 271.
6.6 T. R. 398.

2
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[35] CHAPTER VL :
THE DOOTRINE OF DELEGATION. , ' _ .

SEcT. 1. The Delegation of Original Authority.

Delegation, in the sense assigned to the term at the com-
mon law, means the act of investing one or more persons
with authority to do some act or acts. Where the authority
is original, the general maxim of the law of England applies,
that whatever a person may do of his own [36] right, he
may do by another. Where, on the other hand, the author-
ity in question is a delegated authority, the well-known rule
is that such an authority cannot itself be delegated. Both
rules, as will be seen hereafter, are subject to modifications
and exceptions.

‘Where, then, the authority is original, and not derivative,
the exceptions to the rule allowing full power of delegation,
may be ranged under two heads. There can be do delega-
tion of the performance:

(1) Of an illegal act;!
(2) Of an act of a personal nature.

(1) The principle of public policy is this: Ea dolo malo
non oritur actio® No court will lend its aid to a man who
founds his cause of action upon an immoral or an illegal act.
If from the plaintiff’s own stating, or otherwise, the cause of
action appears to rise ex turpi causa, or the transgression of
a positive law of this country, there the court says he has no
right to be assisted. If so, upon that ground the court gives,
not for the sake of the defendant, but because they will not
lend their aid to such a plaintiff.

1. “If the servant commit a tres-
pass by the command or encourage-
ment of his master, the master shall
be guilty of it, though the servant
s not thereby excused, for he is only
to obey his master in matters that
are honest and lawful.” 1 Black.
Com. 430; Elmore v. Brooks, 6 Heisk.
45; Brown v. Howard, 14 Johns. 120.

Authority of an agent to do an il-
legal or immoral act will not be pre-
sumed, but must be proved. Gokey
v. Knapp, 44 Iowa, 32; Marsh v.
South Carolina R. R. Co., 56 Ga. 274.

8. No action arises from a fraud.
See Collins v. Blantern, 1 Smith L.
C. (7th Am. ed.) 489, and notes.
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(2) A few instances of the second exception will suffice
to show its application. Thus, it is said a man could not
do homage or fealty by attorney, for the service is personal.?
So the lord [38] might beat his villein, and if it were with-
out cause the villein had no remedy; but the lord could not
authorize another to beat him without cause.* On the same
grounds, anyone who has but a bare authority or power
cannot act by another,® unless the authority or power is
ministerial.

8EcT. 2. Delegation of Authority by Agents.

The general principle of our law is consistent with that
of the civil law in denying to agents, except in certain cases,
the right of delegating the authority with which they have
been invested. The maxim “ Delegata potestas non potest
delegari” ® is equally appropriate to both systems of law.
If no express authority for the power of delegation exists,
there is a presumption that the agent has no such power.
When the maxim has been applied various reasons have
been given for its application. Thus an agent cannot dele-
gate his authority where his personal skill is essential,” or
where the authority is a judicial authority,® or where it is a
trust and confidence reposed in the agent,® or where the
authority gives the agent a discretionary power,! unless the
discretion is to be exercised in respect of a merely minis-
terial act, in which case a deputy may be appointed.?

3. 9 Co. 76a. client are clearly promoted, as where
4. 9 Co. 76a. the expenses of a journey may be
5. Ibid. saved. Weeks on Att'ys, § 246; Mec-

6. Delegated power cannot be dele-
gated. See, generally, Tiffany Agency,
116.

7. Burial Board of St. Margaret,
Rochester v. Thompson, L. R., 6 C.
P. 457.

It is within the general authority of
an attorney to employ subordinates,
but not substitutes, the only excep-
tions being in cases of actual neces-
sity, or where the interests of the

Ewen v. Mayzck, 3 Rich. 310; Power
v. Kent, 1 Cow. 211. See the subject
fully considered in Weeks on Att’ys,
eupra.

8. Baker v. Cave, 1 H. & N. 678.

9. Bac. Abr. “ Authority,” D.

1. Alexander v. Alexander, 2 Ves.
640.
8. Per Willes, J., in Burial Board,
etc. v. Thompson, eupra, 458.
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An important distinction to be borne in mind in consid-
ering whether an agent may or may not appomt a deputy to
do wholly or in part that which the agent is himself ap-
pointed to do, is founded upon the distinction between a
ministerial and a judicial officer. The former may, whereas
the latter, unless expressly authorized, may not, appoint a
deputy.? Hence, it was said, a constable, a chamberlain, an
alderman, an auditor in the exchequer, an escheator, a
sheriff, a dean, a parish clerk, being ministerial officers,
could appoint a deputy.t

Wherever an agent is expressly authorized to appoint a
deputy, whether by the terms of his agency or by an enact-
ment of law, no question arises with regard to his power to
delegate his authority, provided the subject-matter of the
agency is such as may lawfully be delegated. There are,
however, other cases in which it will be lawful for the agent
to appoint a deputy. These cases, of course, are exceptions
to the maxim, “ Delegata potestas non potest delegarsi” and
may be classed under the following heads:

An agent may, prima facie, appoint a deputy and delegate
authority to him—

(1) Whenever he is allowed to do so by a lawful custom

or usage;

(2) Where the act is purely ministerial;

(3) Where the object of the agency cannot lawfully be

attained otherwise;

(4) Where the principal is aware that his agent will

appoint a deputy.

First, then, as to the cases governed by usage and custom.
‘Wherever, however, reliance is placed upon a custom or
usage of trade, it should be borne in mind that the criterion
of the legality or illegality of a custom is supplied by an
answer to the question, Does the alleged custom change the
intrinsic character of the contract, or does it merely control
the mode of the performance? If it changes the intrinsic

8. 1 Roll. Abr. 591, tit. “ Deputie;” 4. See authorities cited, Com. Dig.
affirmed by Parke, B., in Walsh v. ‘Deputy,” D. 1.
Southworth, 6 Ex. 156; Com. Dig. ;
“ Officer,” D. 1.
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character of the contract, or if it is inconsistent with the
nature of the employment, the custom will not be deemed
valid without notice.®

Secondly, when an agent is employed to perform minis-
terial or mechanical, and not judicial acts, or acts which do
not require any exercise of discretion or judgment in respect
of acts other than such as are ministerial, he may appoint
a deputy.® But if a person is appointed to some function,
or selected for some employment, to which peculiar skill
is essential—as a painter engaged to paint a portrait—he
cannot hand it over to some one else to perform. The objec-
tion does not apply where the thing to be done is one which
any reasonably competent person can do equally well, or
when any discretion to be exercised is in respect of a merely
ministerial act. In these latter cases a deputy may be
appointed. Hence, a sexton may delegate the performance
of his duties to a deputy.’

Thirdly, the euthority of the agent is always construed
to include all the necessary and usual means of executing
it properly.® Arguing from this principle, which is well
established, the conclusion is clearly that wherever the
agent can show that instructions of the principal could not
be properly carried out except through sub-agents, he will
be justified in delegating so much of his authority as the
nature of the agency requires.?

The fourth exception is based upon an assumption of the
tacit consent or acquiescence of the principal.!

The maxim that delegated power cannot itself be dele-

5. See the elaborate judgment in
Robinson v. Mollett, L. R., 7 Eng. &
Ir. Ap. 802; 44 L. J,, C. P. 362. As
to the effect of custom upon the con-
struction of a contract, see the lead-
ing case of Wigglesworth v. Dallison,
Dong. 201; 1 Smith’s Lead. Cas.
*670 et seq. and notes.

6. 1 Roll. Abr. 591, “ Deputie;”
Williams v. Woods, 16 Md. 220; Nor-
wich University v. Denny, 47 Vt.
13; Bodine v. Exchange Fire Ins.
Co., 51 N. Y. (anno. reprint) 117.

7. Per Willes, J., Burial Board of
St. Margaret’s, Rochester v. Thomp-
son, L. R, 6 C. P. 457.

8. Howard v. Baillie, 2 H. Bl. 618;
Barnett v. Lambert, 15 M. & W. 489;
Franklin v. Ezell, 1 Sneed, 497;
Strong v. Stewart, 9 Heisk. 147.

9. See Story on Agency, sect. 14;
Tiffany Agency 117.

1. See Johnston v. Cunningham, 1
Ala. 249; Van Schoick v. Niagara
Fire Ins. Co., 68 N. Y. (anno. re-
print) 434.
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ated as a matter of course, is as clearly applicable to the
authority of directors as to that of any other agents. It
might almost be said that it is even more applicable, for
directors are in many respects in the position of trustees.
In the words of Lord Romilly, directors are persons selected
to manage the affairs of a company for the benefit of the
shareholders; the office is an office of trust, which, if they
undertake, it is their duty to perform fully and entirely.?

8. York & North Midland Rail. Co.
v. Hudson, 16 Beav. 491; Howard’s
Case, L. R, 1 Ch. 561.
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[48] CHAPTER VII.

THE DOCTRINE OF RATIFIOATION.

SzoT. 1. Of the Essentials of Ratification.

To ratify is to give sanction and validity to something
done without authority by one individual on behalf of
another.!

After ratification the principal is bound by the act,
whether it be for his detriment or advantage, and whether
it be founded on a tort or a contract, to the same extent and
if done by his previous authority.? But there can be no
valid ratification unless certain conditions have been ful-
filled. These conditions refer (1) to the act done, (2) to the
conduct of the agent, (3) to the powers of the person who
assumes to ratify, (4) to the knowledge of the principal, and
(5) sometimes to the form of the contract waiting ratifica-
tion.

With respect to the act, the general rule is that the act
must not be void,® for only defeasible or voidable acts can
be ratified,* and a confirmation of what is void avails noth-
3 L

Two rules may be laid down with certainty. In the first
place, there can be no ratification of an indictable offence,

1. Co. Litt. 295 c.

8. Wilson v. Tummon, 6 M. & Gr.
342.
8. See per Ld. Romilly, in Spack-
man v. Evans, L. R,, 3 H. L. 171, 244.
A principal ocanmot ratify what he
cannot authorize. O’Conner v. Arnold,
53 Ind. 205; Armitage v. Widoe, 36
Mich. 124; McCracken v. City of San
Prancisco, 16 Cal. 591; Board of
Supervisors v. Arrighi, infra. See
Township of Taymouth v. Koehler, 35
Mich. 22.

4. Gilb. Ten. 75.

8. Ewell’s Lead. Cases on Disabili-

ties, 30 et seq., 44, 332. In the United
States, whether a person may ratify
a forgery of his name is in conflict.
Howard v. Duncan, 3 Lans. 174; For-
syth v. Day, 46 Me. 176; Fitzpatrick
v. School Commissioners, 7 Humph.
224; Greenfield Bank v. Crafts, 4
Allen, 447; Livings v. Wiler, 32 Il
387; Garrett v. Gonter, 42 Penn. St.
143; Union Bank v. Middlebrook, 33
Conn., 95; Thorne v. Bell, Lalor’s
Supp. 430. See, however, oonira,
Brook v. Hook, L. R. 6 Exch. 79. See,
generally, Tiffany Agency, 50, and
cases cited.
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or an offence against the public policy; ¢ in the second place,
the doctrine of ratification is only applicable to cases where
the conduct of the parties on whom it is to operate, not being
referable to any agreement, cannot in the meantime depend
on whether there be a subsequent ratification.” The rules
which determine whether an act is void or not for the pur-
poses of ratification have been summed up by a learned
writer in terms consistent with the above statement of the
law in Right d. Fisher v. Cuthell. Where an act is beneficial
to the principal, and does not create an immediate right to
have some other act or duty performed by a third person,
but remain [amounts] simply to the assertion of a right on
the part of the principal, the maxim “Omnis ratihabitio
retrotrahitur et mandato priori oequiparator” applies.®
But if the act done by such person would, if unauthorized,
create a right to have some act or duty performed by a third
person, so as to [50] subject him to damages or losses for
the non-performance of that act or duty, or would defeat a
right or an estate already vested in the latter, there the
subsequent ratification or adoption of the unauthorized act
by the principal will not give validity to it so as to bind
such third persons to the consequences.! Lord Romilly,
in the above cited case, distinguishes between void and
voidable transactions, by assuming as a cardinal rule that
whenever the validity of an irregular transaction depends
on the confirmation of one or more persons, that transaction
is voidable only and not void.

What circumstances in the conduct of an agent are
necessary in order to make a ratification of such conduct
equivalent to a previous command. And here it will be
most convenient to consider the conduct of the person who
assumes to act as agent (1) in doing the act or entering
into the contract, and (2) in obtaining a ratification.

In the former case, the rule is long established that no

6. See next note, supra. 9. Story on Agency, § 245; Co. Lit.
7. Per Lawrence, J., in Right d. 2358a; Goodtitle v. Woodward, 3 B. &
Fisher v. Cuthell, 5 East, 499. Ald. 689; Fitchett v. Adams, 2 Str.

8. Every satisfaction is attractive 1128.
and is equivalent to a prior author- 1. See Story on Agency, sect. 246.
ity. L R, 6 Ex. 89.
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ratification is effectual unless the act has been done by the
agent on behalf of the person who ratifies.? This is dis-
tinctly laid down in the Year Book, 7 Hen. 4, fo. 35. Thus,
if a bailiff take a heriot, claiming property in it himself, the
subsequent assent of the lord would not amount to a ratii-
cation; but if he take it as the bailiff of the lord, the subse-
quent assent amounts to a ratification of the bailiff’s act.?
The same rule applies when a person distrains without
authority.*

With respect to the individual who undertakes to ratify
the act of another, it is well established that there can be
no ratification except by a person ascertained at the time of
the act done, that is, by a person who was at the time the
act was done in existence either actually or in contempla-
tion of law.®

(1) As to the amount of knowledge which it is necessary
the principal should have in order to make his ratification
binding, and, (2), the necessity in certain cases that the
ratification should be made in a form prescribed by the law.

First, as to the knowledge of the principal. The principle
of the case in this particular is that a ratification becomes
binding if made with a knowledge of all material circum-
stances,® or if made with an intention to assume the risk
without inquiry.’

With despect to companies, the rules have been stated by
a learned judge in clear and concise terms. Ratification by
directors can be of no avail as against a company if the con-
tract is one by which the company would not have been
bound even if all proper formalities had been observed; nor

2. See Beveridge v. Rawson, 51 Il
504; Harrison v. Mitchell, 13 La. Ann.
260; Alldred v. Bray, 41 Mo. 484;
Vanderbilt v. Turnpike Co., 2 N. Y.
479; Cooley on Torts, 127, 128.

8. Year Book, 7 Hen. 4, fo. 35.

4. Godbolt’s Rep. 1096.

§. Tiffany Agency 54; Kelner v.
Baxter, L. R., 2 C. P. 174; Marchand
Loan Assn., 26 La. Ann. 389; Rock-
port R. R. Co. v. Sage, 65 Ill. 328.

See Edwards v. Grand Junction Rail-
way Co., 1 Myl. & Cr. 650.

8. Tiffany Agency, 61; Owings v.
Hull, 9 Pet. 607; Dickinson v. In-
habitants of Conway, 12 Allen, 487;
Reynolds v. Ferree, 86 Ill. 570; Pitts-
burg, etc. R. R. Co. v. Gazzam, 32
Penn. St. 340; Lester v. Kinne, 37
Conn. 9.

7. Lewis v. Reed, 13 M. & W. 834.
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will ratification by the shareholders amount to a ratification
by the company if the contract is ulire vires of the com-
pany.® If, on the other hand, the contract would have been
binding on the company if all proper formalities had been
observed, or if all the shareholders had concurred in it,
ratification by or on behalf of the company is perfectly
possible.® Where the contract is one which it is competent
for the directors to make, it is also one which it is competent
for them to ratify; and in such a case knowledge by them
is for the purpose in question equivalent to knowledge by
the company.! Where, however, the contract is one which
it is not competent for the directors to make, ratification on
the part of the shareholders must be proved in order to
establish ratification by the company,® but such ratification
will be inferred from slight circumstances.?

Where particular formalities are required to be observed
by law in order that a contract may be binding, an informal
ratification of an informal contract is of no avail except in
the limited class of cases to which the equitable doctrines of
part performance are applicable.*

SECT. 2. Ratification, Ezpress and Implied.

A ratification may be express or it may be implied. When
one individual deliberately, whether with full knowledge
or without inquiry, ratifies the act or conduct of another,
no question arises respecting the fact of ratification. When,
on the other hand, there is no express ratification, it be-
comes important to consider what circumstances have been
held sufficient in our courts of law to warrant the inference
that a ratification may be implied from them. With respect
to the general nature of the evidence sufficient to establish
a ratification, the remarks of the learned judges in Fitz-

8. See ante. 8. Athenzum Life Assurance So-
9. Lindley on Partnership, i. 273 eciety v. Pooley, 3 De G., & J. 204.
(3rd ed.). 8. Lane’s case, 1 De G, J. & Sm.

1. Ibid. 274; Smith v. Hull Glass 504.
Co., 11 C. B. 897; Wilson v. West 4. See Lindley on Partnership (4th

Hartlepool Rail Co., 2 De G, J. & Lond. ed.), 263.
Sm. 475.
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gerald v. Dressler® may be studied with advantage. To
establish a case of authority by ratification there must be
some substantive [64] proof; it must not rest upon prob-
ability or conjecture,® certainly it would be very unsafe to
say that because there is a strong probability of the exist-
ence of a state of things from which a prior authority or a
subsequent ratification might be inferred, a jury would be
warranted in acting upon it as if there were strict legal
proof.”

There are two rules respecting ratification which may
be noticed here. The first is, that if a principal ratifies and
adopts the agent’s acts, even for a moment, he is bound by
them.? In other words, after a ratification there is no locus
poenitentiae.® The second rule is, that there can be no rati-
fication of a part only of a transaction. In other words, the
law does not allow one part of a transaction to be affirmed
and the rest to be disallowed. One cannot ‘‘ blow hot and
cold.’”’ Hence, to treat a party as one’s agent in respect of
one part of a transaction, is equivalent to a ratification of
the whole transaction.! For instance, if a principal ratify
a contract made by his agent, he incurs the same liabilities
as if he had originally anthorized it.?

8.7 C. B, N. 8. 374.

6. Per Crowder, J., 7 0. B, N. 8.
397.
7. See per Williams, J., ibid. 396;
The facts which the court is aunthor-
ized to deeclare conclusive of the inten-
tion of a party to ratify unauthorized
acts, done in his behalf by another,
are such as must be inconsistent with
a different intention. Abbott v. May,
50 Ala. 97; Hortons v. Townes, 6
Leigh, 47. See, also, Crooker v. Ap-
pleton 25 Me. 131; Cooley on Torts,
128.

Where the evidence is doubtful and
may admit of different interpreta-
tions. the question of ratification
must be determined by the jury. Ab-
bott v. May, supra; Hortons v.

Townes, 6 Leigh, 47; Burr v. Howard,
58 Geo. 564.

8. Smith v. Cadogan, 3 T. Rep. 189;
Hazleton v. Batchelder, 44 N. H. 40;
Clark v. Van Riemsdyk, 9 Cranch,
153.

An infant cam neither rescind his
rescission of @ contract, nor his rati-
fication of a deed after reaching ma-
jority. Ewell’s Lead. Cases, 97, 155.

9. Tiffany Agency, 76; Wilson v.
Poulter, 2 Str. 859; Hovil v. Pack,
7 East, 164; Small v. Attwood, 6
Cl. & F. 232; Newall v. Hulrburt, 8
Vt. 351; Benedict v. Smith, 10 Paige,
126; armers’ Loan & Trust Co. v.
Walworth, 1 N. Y. (anno. reprint)
433.

1. Place for repentance.

8. Wilson v. Tumman, 6 M. & Gr.
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A ratification may be inferred from acquiescence.* But
this acquiescence may itself be either express or it may be
implied. It may be implied from an act, as in some of the
above instances, or, in short, from any circumstances which
clearly indicate an intention to adopt the unauthorized act
or conduct of the agent.* In all cases when the acquiescence
has been implied from an act, it will be found that the prin-
cipal has done something which assumes the authorization
and validity of the act that awaited ratification; such, for
instance, as bringing an action which postulates as a con-
dition for its maintenance the recognition of a previously
unauthorized act of the agent.®

In considering whether any given facts are sufficient evi-
dence of a ratification, it is important to consider whether
the relation of principal and agent already exists, or
whether the person who has done the act awaiting ratifica-
tion is a mere volunteer. The distinction inferred by Liver-
more,® from this difference is [68] that in the former case,
although in the particular transaction the agent has ex-
ceeded his aunthority, an intention to ratify will always be
presumed from the silence of the principal who has received
a letter informing him of what has been done on his account,
whereas in the latter case there exists no obligation to an-
swer such a letter, nor will silence be construed into a rati-
fication.” Whether silence operates as a presumptive proof

236; Smethurst v. Taylor, 12 M. & W.
554; Doe v. Goldwin, 2 Q. B. 143.

8. State v. Smith, 48 Vt. 266; Tif-
fany Agency, 68. )

4 A ratification may be inferred
from the principal’s availing himself
of, or claiming the benefits of, the
act of one professing to act as his
agent, the principal having knowl-
edge of the facts. Fowler v. N. Y.
Gold Exchange, 67 N. Y. (anno. re
print) 138; State v. Smith, 48 Vt.
266; Dunn v. Hartford, etc. Horse R.
R. Co., 43 Conn. 434; Ogden v. March-
and, 29 La. Ann. 61; Ely v. James,
123 Mass. 36; Chamberlin v. Collin-
son, 45 Jowa, 429; Aurora Agricul-

tural Society v. Paddock, 80 Ill. 263.
This it not, however, conclusive in
the case of torts. See Hyde v.
Cooper, 26 Vt. 552; Cooley on Torts,
128.

§. Tiffany Agency, 67.

6. Law of Principal and Agent,
i. 50; Searing v. Butler, 69 Ill. 575;
Kelsey v. National Bank, 69 Penn. St.
426; Kehlor v. Kemble, 26 La. Ann.
713; Pittsburgh, etc., R. R. Co. v.
Woolley, 12 Bush. 451. See Evans
Agency (Ewell’s Ed.), 99, notes.

7. Duer, vol. ii. 151-154, and 178-
182, n. 5; Arnould Mar. Ins,, i. 151;
Story Agency, §§ 255, 258.
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depend upon the particular relations between the parties,
and the habits of business and the usages of trade.

[70] SEcrt. 8. Consequences of a Ratification.

The maxim of the common law, as we have seen, is that a
ratification has the effect of a previous command. The rela-
tive rights which may be affected by a ratification are those
of

(1.) The principal and the agent;
(2.) The principal and third parties;
(3.) The agent and third parties.

First. The consequences of a ratification, as it affects
the relative rights of the principal and agent. The general
rule is, that if an act is done for another by a person not
assuming to act for himself, but for such other person,
though without any precedent authority whatever, it be-
comes the act of the principal if subsequently ratified by
him. In such a case the principal is bound by the act,
whether it be to his detriment or for his advantage, and
whether it is founded on a tort or a contract, to the same
extent and with all the consequences which foliow from the
same act if done by his previous authority.® Hence, if an
agent incur expenses by departing from his instructions,
and the principal afterwards ratify such departure, the
agent is entitled to recover the expenses so incurred.® In
Hovil v. Pack,! the same rule was stated more briefly. If
you adopt A. as your agent on your own behaif, you must
adopt him throughout and take his agency cum onere.? The
act done must be done for the benefit of the principal.®

A ratification must extend to the whole of a transaction.
So well established is this principle, that if a party is treated

8. Wilson v. Tumman, 6 M. & Gr. 1. 7 East 164.
236; 6 Scott, N. R. 894; 1 D. & L. 8. See, to the same effect, Rama-
513; Tiffany Agency, 75; Cooley on zotti v. Bowring, 7 C. B, N. B. 851,
Torts, 137; Sentell v. Kennedy, 39 La. per Erle, C. J.; Attwood v. Small, 8
Ann. 679; Rich v. State Nat. Bank, Cl. & F. 232.
18 Kan. 201. 8. Wilson v. Barker, 4 B. & Ad.
9. Frixione v. Tagliaferro, 10 M. P. 614; Goodtitle v. Woodward, 3 B. &
C. C. 178. Ald. 689.
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as an agent in respect of one part of a transaction, the whole
is thereby ratified.* From this maxim results a rule of uni-
versal application, namely, that where a contract has been
entered into by one man as agent for another, the person on
whose behalf it has been made cannot take the benefit of it
without bearing its burdens. The contract must be per-
formed in its integrity.®

Second. The effect of a ratification upon the relative
rights of the principal and third parties. As soon as there
is a ratification the principal steps into the place of the
agent. He becomes immediately invested with all the rights
and all the duties that flow from the transaction or conduct
by him ratified. The person whose conduct is ratified sinks
into a subordinate position, and exchanges his original
rights and duties, so far as these were due to the particular
transaction, for the rights and duties of a duly authorized
agent. Hence, where an unauthorized person entered into
and signed as agent of the owner an agreement for the sale
of an estate, and the owner afterwards signed it, expressing
at the [72] same time on the face of the instrument his
sanction and approval of the agent’s conduct, the agent
could not be rendered personally liable upon the contract,
the purchaser’s remedy being against the principal® So if
a contract in writing is made for a principal without author-
ity, and the principal subsequently ratifies the contract, the
ratification renders the agent authorized to enter into the
contract under the Statute of Frauds.?

As regards the consequences of a ratification in the case
of the agent and third parties, the rule is, that wherever an
agent acts without authority he is personally liable® As
between the principal and agent, the want of authority is

4. Wilson v. Poulter, 2 Str. 859; rett, 1 G. Greene, 510. See, however,
Attwood v. Small, 6 Cl. & F. 232. See Rossiter v. Rossiter, 8 Wend. 494.

ante, p. 65. 7. See Wilson v. Tumman, 6 M. &
8. Bristowe v. Whitmore, 4 L. T. Gr. 236; Bird v. Brown, ¢ Ex. 786;
Rep., N. 8. 623; 31 L. J. Ch. 467. Hilbery v. Hatton, 3 H. & C. 882.

6. Spittle v. Lavender, 2 Brod. & 8. East India Co. v. Hensley, 1 Esp.
Bing. 452; and see Kendray v. Hodg- 112; Polhill v. Walter, 3 B. & A. 114;
son, 5 Esp. 228, See Lucas v. Bar- Bowen v. Morris, 2 Taunt. 374. See

post.
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entirely remedied by a subsequent ratification.® But in
considering how a ratification affects the relative rights of
the agent whose conduct is ratified and third parties, a dis-
tinction must be made between contracts and torts. When
the contract of an agent is duly ratified, credit having been
given to the principal, his rights and liabilities arising from
that contract are wholly transferred to the party ratifying,
and the agent occupies a position identical with that of one
invested with full authority to do the act ratified. He can
neither sue in his own right nor be rendered personally
liable.! 'When, on the other hand, an individual duly rati-
fies a tort committed by another on his behalf, the ratifica-
tion has not the same wide effect. For whilst on the one
hand it avails to shield the agent from any liability to the
principal from the conduet so ratified, it does not take away
his liability to third parties who have suffered a tort at his
hands? This distinction applies universally, except in
cases of ratification by the Crown.?

So where a servant or other agent has done some act
amounting to a trespass in assertion of his master’s right,
he is liable, not only jointly with his master, but for every
penny of the damage,* nor can he recover [75] contribution
[indemnity].® It is well established that an agent is liable

9. Bupra.

1. See ante.

The subsequent assent of the princi-
pal does not, however, relate back so
as to prejudice third parties whoee
eonduct has been guided by the trans-
action as it actually occurred. Lind-
ley’s Int. to Jurisprudence, App. o v 4.
Bee ante, pp. 49-51.

Nor will a subsequent ratification
of an unauthorized act have the ef-
feet to divest rights acquired by third
parties between such act and the rati-
fication. Stoddard v. U. 8., 4 Ct. of
CL 511.

Where an order is drawn in a
party’s name by his son and clerk,
who is attending to business for the
father, and the latter afterwards rati-

fles the act, the order, on acceptance
and payment, cannot be impeached or
avoided by creditors, in a contest for
liens under the mechanic’s lien law,
where no fraud is shown. 8t. Louis
National Stock Yards v. O'Reilly, 85
IIl. 546.

8. As to what will constitute a per-
son a wrongdoer by ratification, see
Cooley on Torts, 127.

8. Buron v. Denman, 2 Ex. 167.

4. See Josslyn v. McAllister, 22
Mich. 300; Thorp v. Burling, 11
John. 285; Richardson v. Kimball, 28
Me. 463; Burknap v. Marsh, 13 Ill
835 (action for malicious prosecution
against an attorney).

8. Best, C. J., in Adamson v. Jar-
vis, 4 Bing. 66, 73, lays down the
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in trover for a conversion to which he is a party, though it
be for the benefit of his principal.®

The crown may ratify the torts of its agents, and such a ratification
has a novel effect upon the relative rights of the agents and third parties.
If an individual ratifies an act done on his behalf, the nature of the act -
remains unchanged; it is still a mere trespass, and the party injured has
his option to sue elther: if the crown ratifies an act, the character of the .
act becomes altered, for the ratification does not give the party injured
the option of bringing his action against the agent who committed the
trespass, or the principal who ratified it, but a remedy against the crown
only, if there is any remedy at all, and exempts from all liability the per-

son who commits the trespass.?

rule on this subject as follows: * The
rule that the wrongdoers cannot have
redress or contribution against each
other is confined to cases where the
person seeking redress must be pre-
sumed to have known that he was
doing an unlawful act.” If the act
done by the agent was a plain and
manifest wrong, he can have no in-
demnity, because he will be pre-
sumed to have known the act to be
such; but if the act directed by the
principal was one which he had rea-

son to suppose legal, and he obeyed -
directions on that supposition, he will
be entitled to demand indemnity from _
the principal. Cooley on Torts, 145
et seq., and the cases cited in the
notes.

6. Perkins v. Smith, 1 Will. 328;
Cranch v. White, 1 Bing. N. C. 414;
Davies v. Vernon, 6 Q. B. 443; and
Hilbery v. Hatton, 10 L. T. Rep., N.
8. 39, per Martin, B.

7. Per Parke, B., in Buron v. Den-
man, 3 Ex. 167,
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T [76] CHAPTER VIIL
OF THE DETERMINATION OF THB CONTRACT.

The authority of an agent may be determined in one of
three ways: (1) by agreement, or (2) by act of party, or (3)
by operation of law. :

(1) By agreement:

a. By performance of the object of the agency;
b. By efflux of time.
(2) By act of party:
a. By revocation of authority;
b. By renunciation of the agency.
(3) By operation of law:
a. By death of principal;
b. By death of agent;
c. Bankruptcy of principal;
d. Bankruptcy of agent;
e. Marriage of feme sole (principal);
f. Insanity of agent;
g. Insanity of principal:
h. Destruction of the subject matter of the
agency.

SEcT. 1. By Agreement.?

Wherever an express agreement exists, limiting the
agency either to some definite object 2 or for some definite
time,? as, for instance, where a man is authorized to buy a
quantity of merchandise according to sample, or to buy
generally for a year, there being at the same time a condi-
tion that the employment shall continue in the one case
until the merchandise has been bought, and in the other
until the year has expired, the agency will be dissolved in
due course by the happening of these results respectively;

1. See Tiffany Agency, 133. 528; Blackburn v. Scholes, 2 Camp.

3. See Bemoit v. Connery, 10 Allen 343.
8. Gundlach v. Fisher, 59 IIl. 173.

3
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and, under ordinary circumstances, no question with respect
to a dissolution by act of party in the meantime can arise.
It is, however, rare that contracts of agency provide for all
contingencies. In the cases to which reference will be made
upon this head the difficulty has arisen upon the construc-
tion of the agreement.*

The rule has now been settled by the House of Lords that,
where the parties mutually agree for a fixed period, the one
to employ the other as his sole agent in a certain business,
at a certain place, the other that he will act in that business
for no other principal at that place, there is no implied con-
dition that the business itself shall continue to be carried on
during the period named.®

SECT. 2. By Act of Party.®
A principal may revoke the authority of his agent, un-

(a.) The authority is necessary to effectuate any
security,” or unless

(b.) The authority is coupled with an interest.t
Where the authority given to the agent is a mere naked
authority and not coupled with an interest, the principal
may revoke such authority at any time before performance.®
It is not, however, competent to a principal to revoke the
authority of an agent without paying for labour and ex-

4. See Burton v. Rwy. Co., 9 Exch.
507; Hochester v. De Latour, 2 E.
& B. 678; Aspdin v. Austin, 5 Q. B.
671, and other cases considered at
length in the text. Evans Agency,
104, et seq. ’

8. Bee, however, Lewis v. Atlas
Mutual Life Ins. Co., 61 Mo. 534,
where it was held that the inability
of a corporation to continue in busi-
ness was no excuse for its breach of
contract with an agent.

8. See Tiffany Agency, 133.

7. Walsh v. Whitcomb, 2 Esp. 566.

8. Tiffany Agency, 133; Mansfleld

v. Mansfleld, 6 Conn. 559; Hartley’s
Appeal, 53 Penn. 8t. 212; Hutchins
v. Hibbard, 34 N. Y. (anno. reprint)
24.

Where the agency is conferred for
a valuable consideration, it is held to
be irrevocable. Hunt v. Rousmanier,
8 Wheat. 174. See notes, Evans
Agency, 111.

9. Mestaer v. Atkins, 5 Taunt. 381;
Read v. Rann, 10 B. & C. 438; Broad
v. Thomas, 7 Bing. 99 Buccession of
Babin, 27 La. Ann. 114; Peacock v.
Cummings, 46 Penn. St. 434.
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pense incurred by [84] him in the course of the employment,
unless it is otherwise provided by the terms of the agree-
ment. A general employment may carry with it a power of
revocation on payment only of a compensation for what may
have been done under it; but there may also be a qualified
employment, under which no payment shall be demandable
if the authority be countermanded. When the authority of
the agent has been revoked, he will be entitled to damages.
only when the agreement so provides, or when the revoca-
tion is wrongful,! or when his claim is supported by a
custom.

The following powers have been held to be authorities
[86] coupled with an interest, and irrevocable: An author-
ity to sell premises, and to apply the proceeds in liquidation
of a debt due to the donee of the authority and his part-
ners; 2 an authority to sell certain shares of a ship given by
a person largely indebted to the donee of the power;? a
power of attorney given as part of a security for money, or
to effectuate any security;* an authority to sell in consid-
eration of the agent forbearing to sue the principal for prior
advances;® a power of attorney executed for valuable con-
sideration.®

An agent may of course renounce his agency at any
stage; 7 but if the agency has been undertaken for a valuable
consideration, he will be liable in damages to his principal,®
and the same rule will apply even in the case of gratitous
undertakings which have been performed in part by the
agent.®

[87] SEct. 3. By Operation of Law.!

‘¢ A revocation by operation of law may be by a change

1. Simpson v. Lamb, 17 C. B. 603. of agency is not fized, the agent may

2. Gaussen v. Morton, 1 0B. & C. terminate it on giving reasonable no-
731. tice. Barrows v. Cushway, 37 Mich.

8. Watson v. King, 4 Cowp. 272. 481.

4. Walsh v. Whitcomb, 2 Esp. 565; 8. White v. Smith, 6 Lans. 5.

Drinkwater v. Goodwin, Cowp. 251. 9. See Chapter on Liability of
5. Per Parke, B. Raleigh v. Atkin- Agent to Principal, sect. 3.
som, 6 M. & W. 676. 1. Bee, generally, Tiffany Agency,

6. Bromley v. Holland, 7 Ves. 28. 133, 144. o
7. Where the duration of a contract

Lw
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of condition or of state, producing an incapacity of either
party. This proceeds upon a general rule of law, that the
derivative authority expires with the original authority
from which it proceeds. The power of constituting an agent
is founded upon the right of the principal to do the business
himself; and when that right ceases, the right of creating
an appointment, or of continuing the appointment of an
agent already made for the same purpose, must cease also.
In short, the derivative authority cannot generally mount
higher, or exists longer, than the original authority.’’2

In Coombe’s case ® it was resolved, that where a person
has authority as an attorney to do an act, he must do it in
the name of him who gave the authority; for he appoints
the attorney to be in his place and represent his person.
Hence the attorney or agent cannot act in his own name,
nor do it as his own act, but in the name and as the act of
him who gave the authority. Hence, if a person has a letter
of attorney to receive a testator’s rents, this authority will
be determined with the testator’s death, being a mere naked
authority.*

In Blades v. Free® decided in 1829, a man who had co-
habited for some years with a woman as his wife went
abroad and died, the Court of King’s Bench held that the
woman might have the same authority to bind him for
necessaries as if she had been his wife; but that his execu-
tor was not bound to pay for any goods supplied to her after
his death, although the goods were supplied before infor-
mation of his death had been received.

2. Story on Agency, sect. 481.

8. 9 Rep. 76b.

4. Shipman v. Thompson, Willes,
105, n. .

The death of the principal operates
as an instataneous revocation of the
agency, where it is a naked power un-
accompanied with an interest; and
every act of the agent thereafter per-
formed is void so far as the estate of
the principal is concerned. Galt v.
Galloway, 4 Pet. 332; Hunt v. Rous-

manier, 8 Wheat. 174; Davis v. Wind-
sor Saving Bank, 46 Vt. 728; Gale v.
Tappan, 12 N. H. 145; Smout v.
Ilbery, 10 M. & W. 1.

See, however, contra, as to pay-
ments made to the agent in ignorance
of the death of the principal. Cases
cited in notes, Evans Agency (Ewell’s
ed.), 116.

5.9 B. & C. 167.
Ilbery, 10 M. & W. 1.

See Smout v.



Cuar. VIIL.] Or tHE DETERMINATION OF THE CoNTRACT. 37

A revocation of a bare authority by death is a very differ-
ent thing from a revocation by the act of the party. In the
latter case the plaintiff would undoubtedly be entitled to
recover the reasonable expenses he might have incurrd in
endeavouring to execute the authority; but in the former,
the failure would be the fault of on one; and whatever might
be the expense incurred, the plaintiff could not recover
against the administratrix.®

The authority of an agent is, as a rule, determined by the
bankruptcy of his principal, and in the absence of evidence
that the trustee of the bankrupt has invested the agent with
authority to act for him, or that the authority of the agent
is coupled with an interest, the agent has no authority to
receive money due to the principal, or to pay away his
money.’ '

The bankruptcy of an agent operates as a revocation of
his authority, except in cases where the authority is merely
to do a formal act which passes no interest, the performance
of such act being incumbent upon the agent.®

[95] If goods and chattels are in the possession of an
agent for any specific purpose, and the agent become bank-
rupt, such goods or chattels do not pass to the trustee in
bankruptcy.

Where a factor, who has been fully paid all his demands
against his principal, becomes bankrupt, the property of all
the goods remaining in his hands is in the principal. Where,
on the other hand, he has a lien on the goods, the claim of
the principal is subject to the factor’s claim to lien, and if
the factor has money due to him from the principal to the
amount of the latter’s claim against him, the factor’s trus-
tee in bankruptcy has a good claim against the principal to
the extent of the factor’s lien.®

It is well established that, as between cestui que trust and

@. Per Crowder, J., in Campanari v. 8. Dixon v. Ewart, 3 Mer. 322; -
Woodburn, 15 C. B. 409. Audenried v. Betteley, 8 Allen, 302;

7. Minett v. Forrester, 4 Taunt. Tiffany on Agency, 149. See, generally,
541; Drinkwater v. Goodwin, Cowp. Collier on Bankruptcy.
251; Tiffany Agency, 149; Parker v. 9. Drinkwater v. Goodwin, Cowp.
Smith, 16 East 382. 256.
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trustee, and all parties claiming under the trustee, other-
wise than by purchase for valuable consideration without
notice, all property belonging to a trust, however much it
may be changed or altered in its nature or character, and
all the fruit of such property, whether in its original or its
altered state, continue to be subject or affected by the trust.!

The marriage of a feme sole operates as a revocation of
‘the authority of any agent who has acted for her, although
such authority has been conferred by deed.? Hence a sub-
mission by a woman to arbitration is revoked by her mar-
riage before the award is made.?

As to whether the insanity of the principal, in all cases
ipso facto revokes the authority of the agent, in cases
where the authority is not coupled with an interest®* (in
which it is admitted it does not act as a revocation), is not
clear upon the authorities. It would seem more properly
a suspension for the time being of the authority of the
agent acting under a revocable power.* If the insanity has
been judicially declared, the adjudication would probably
act as constructive notice of the termination of the agent’s
authority.®

An idiot, lunatic, or person otherwise of unsound mind,
cannot, as it seems, do any act as an agent binding upon the
principal.® The case of the insanity of the agent would
seem to constitute a natural as well as a necessary revoca-
tion of his authority, for the principal cannot be presumed
to intend that acts done for him and to bind him shall be

1. Pennell v. Deffel, 4 De G, M. &
G. 373; 23 L. J., Ch, 115.

8. Charnley v. Winstanley, 5 East,
266.

A power of atterney to sell lands,
the home of a single man, is revoked

. by his marriage. Henderson v. Ford,

46 Tex. 628.

Consult the statutes modifying the
common law as to married women.

8. M’Can v. O’'Ferrall, 8 Cl. & F.
30.

8a. I. e, where coupled with an in-
terest.

4. See, generally, Tiffany Agency,
146; Davis v. Lane, 10 N. H. 156;
Motley v. Head, 43 Vt. 633; Matthies-
sen, etc., Refining Co. v. McMahon,382,
N. J. Law, 536; Molton v. Camroux,
2 Exch. 487; 4 id 17; Ewell’s Lead.
Cas. (1st ed.) 626, and notes; Evans
Agency, 129, 130, notes.

8. Tiffany Agency, 147, and cases
cited; 2 Kent Com. 645.

6. Tiffany Agency, 147; Britt. c.
136; Shelford’s Law of Sureties, 618.

E
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done by one who is incompetent to understand or to transact
the business which he is employed to execute. The exercise
of sound judgment and discretion would seem to be re-
quired, in all such cases, as preliminaries to the due execu-
tion of the authority.”

Lastly, the authority of an agent is determined by the
destruction of the subject-matter of the agency, or by the
determination of the principal’s power over it.® Thus, if
the agent is commissioned to sell a ship which is subse-
quently destroyed by fire, or goods which are jettisoned, or
a racehorse which dies—in all these cases his authority is
at an end. So, if the agent sells according to his authority,?
or if the principal’s authority over the subject-matter of the
agency is ousted by a paramount authority.

7. Story Agency, sect. 487. ter of the agency. Williamson v.
8. Walker v. Dennison, 86 Ill. 143. Churchill, 114 Mass. 184; Proudfoot
9. Seton v. Slade, 7 Ves. 276. See, v. Wightman, 78 Ill. 553; Shelby v.
generally, as to the effect of a change Offult, 51 Miss. 138,
in the eondition of the subject mat-




[101] BOOK II.
OF THE AUTHORITY CONFERRED.

PART 1,

OF THE NATURE AND EXTENT OF THE AUTHORITY.

CHAPTER 1.

AUTHORITY GENERAL AND SPECIAL.

An authority is, as to its nature, either express or im-
plied; as to its extent it is either general or special. What
is a special authority as between the principal and the agent
may be a general authority when third parties are con-
cerned. A general authority may be defined as an authority
to act in a certain character; and a special authority as an
authority to do a particular act. In the former case the
authority—unless it is restricted to a smaller limit, and the
restriction is [102] known or ought to be known to third
parties—carries with it all the ordinary powers incident to
that character; whilst in the case of a special authority, the
agent’s power is directly derived from the principal, and
limited accordingly. This appears to be the fundamental
distinction between the two kinds of authority. In prae-
tice, nevertheless, it often becomes a matter of difficulty to
determine whether an authority is special or general. And
in order to determine whether or not a principal is liable it
may be necessary to consider first, whether the agent’s au-
thority was general or special; and secondly, whether his
acts were within the apparent scope of his authority.

The distinction drawn by Lord Ellenborough between a general and
special or particular authority is that the former imports not an unquali-
fled authority, but an authority which is derived from a multitude of in-

[40]
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stances, whereas the latter is confined to an individual instance.! The
distinction drawn by Paley is that an authority is general or special with
reference to its object, . e., according as it is confined to a single act, or
is extended to all acts connected with a particular employment? Story
adopts the same distinction. A special agency properly exists where
there is a delegation of authority to do a single act; a general agency
properly exists where there is a delegation to do all acts connected with
a particular trade, business or employment.3

In considering the extent of his authority it is not enough,
under all circumstances, to ask whether the authority is
general or special. We must learn whether the question at
issue concerns the relative rights of the principal and agent
only, or the principal and third parties. In the former case
the answer to that question would mark out the limits of
that authority; not so in the latter case.

Wherever a special agent or a general agent with a secret
limit to his powers has been placed by his principal in a
position where his apparent exceeds his real authority, the
principal is not entitled to be relieved against any contract
entered into merely upon the ground that he had previously
instructed his agent not to enter into a contract except under
certain circumstances, these circumstances being unknown
to the other party.*

The result of the cases is that—

(1) Third parties dealing with an agent who has mere-
ly a special or particular authority must make
themselves acquainted with the limits of that
authority.®

(ii) If they neglect to do so, and the agent exceeds his

1. Whitehead v. Tuckett, 15 East,
408 (decided in 1813).

2. Paley on Agency, 2.

3. Story on Agency, sect. 17.

See the above distinction illus-
trated in the following cases: Beals
v. Allen, 18 John. 363; Martin v.
Farnsworth, 49 N. Y. (anno. reprint)
555; Ladd v. Town of Franklin, 37
Conn. 53; Gulick v. Grover, 33 N. J.
Law, 463; Dart v. Hercules, 57 IIL
4146.

4. See Duke of Beaufort v. Neeld,
12 C. & F. 248, per Ld. Campbell, 290;
Union Mut. Ins. Co. v. Wilkinson, 13
Wall. 222; Abbott v. Rose, 62 Me.
194; Cosgrove v. Ogden, 49 N. Y.
(anno. reprint) 255.

5. Baxter v. Lamont, 60 Ill. 237;
Weise’s Appeal, 73 Penn. St. 351;
Nat. Iron Armor Co. v. Bruner, 19
N. J. Eq. 331.
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authority, the principal will not be bound, un-
less he is estopped, by his conduct, from pleading
the actual terms of the authority; unless, for in-
stance, he has held out the agent as possessing
a larger authority than was actually conferred.®

CHAPTER II. ([107]

POWERS PRIMA FACIE INCIDENT TO EVERY AUTHORITY.

8eor. 1. The necessary Means of executing the Authority
with Effect.

(A) Powers prima facie incident to every ascertained au-
thority.

(a) All the necessary and usual means of execut-
ing the authority with effect.
[108] (b) All the various means justified by the usages

of trade.
(¢) Other powers contained in authorities of a
particular kind.

(B) Of the construction of an agent’s authority.
(a) When the authority is given by a formal in-

strument.
(b) When the authority is given by an informal
instrument.

(¢) When the authority arises from implication.
(d) When the instructions are ambiguous.
(C) Of the limits of an agents’s authority.
(1) Of the extension of an agent’s authority.
(a) By parole evidence: 1. Of custom and usage;
2. In other cases.
(b) By conduct of principal.
(2) Of the limitations of an authority.
1. As between principal and third parties; 2. As
between principal and agent.

6. SBee Smith’s Merc. Law, ch. v.
sect. 4; Story on Agency, sect. 126;
Tiffany on Agency, 190 et seq. . Lo
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There are certain powers incident to every authority un-
less the principal has taken the precaution of forbidding
their exercise. Amongst such powers are those which en-
able the agent to employ all the necessary and usual means
of executing the principal authority with effect.!

The principle is too well founded in reason to be ques-
tioned. The difficulty here, as in all cases where principles
of law are well established, is to show that particular cases
come within its operation. For instance, where an agent
employed by the indorsees of a bill to get it discounted war-
ranted the bill to be a good one, his principals were bound
by the act, and were held liable to refund if the bill were
afterwards dishonoured by the acceptor.? So, it is said, an
authority to recover and receive a debt contains an author-
ity to arrest the debtor.?

SECT. 2. Means justified by the usages of Trade.

The rule that an agent is empowered to use all the ordi-
nary means justified by the usages of trade in executing
his authority.* was well established long anterior to the
decision of the King’s Bench in Sutton v. Tatham,® in 1839.

The law is well settled that when a contract for the pur-
chase and sale of shares has been entered into between indi-
viduals through their respective brokers, or with the inter-
vention, as purchasers or their sellers, of jobbers, members

1. Tiffany Agency, 174, and cases
cited; Sprague v. Gillett, 9 Met. 91;
First Nat. Bank v. Gay, 63 Mo. 33.

2. Fenn v. Harrison, 4 T. Rep. 177.

8. Per Curiam, Howard v. Baillie,
2 H. Bl 618,

An authority given to an agent to
eollect a debt, carries with it the au-
thority to sue for it and issue execu-
tion on the judgment obtained. Joyce
v. Duplessis, 15 La. Ann. 342. See,
also, De Poset v. Gusman, 30 La.
Ann. 930; Boyd v. Corbitt, 37 Mich.
83; see, also, cases cited in notes to
Evans Agency (Ewell’s ed.), 144.

4. To the same point, see Upton v.
Suffolk County Mills, 11 Cush. 586;
Randall v. Kehlor, 60 Me. 37; Day-
light Burner Co. v. Odlin, 51 N. H.
56; Shelton v. Merchants’ Dispatch
Transp. Co., 59 N. Y. (anno. reprint)
258; Sumner v. Stewart, 69 Penn. 8t.
321; Corbett v. Underwood, 83 IIi.
324. See, generally, as to the effect
of custom and usage on contracts,
Wigglesworth v. Dallison, Doug. 201;
1 Smith’s Lead. Cas. (7th Am. ed.)
670, and notes.

5. 10 Ad. & E. 27. See the cases
considered in the text and notes.
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of the Stock Exchange, the lawful usages and rules of the
Stock Exchange are incorporated into and become part and
parcel of all such contracts, and the rights and liabilities of
individuals, parties to any such contracts, are determined
by the operation upon the contracts of these rules and

usages.®

BECT. 3. Powers contained in Authorities of a Particular
Kind.

The rule laid down in the old law books is, that if a man
act differently from his authority, the act is void, as if his
authority is to do any act upon condition, and he does it
absolutely.” Thus it was said that an authority to do an
act in a particular way implied that the agent should do it
in no other, if any consequence might ensue from doing it
in one way which might not ensue from doing
in the other.® This rule, however, as will be seen hereafter,
must be taken subject to what is said with reference to the
extent and limits of the authority. But an authority to
settle losses on a policy aunthorizes a reference of the mat-
ter to arbitration;® and an authority to effect a policy em-
powers the agent to adjust a loss under the policy, and
[116] consequently to use all means necessary to procure an

8. Per Kelly, C. B, in Bowring v.
Shepherd, L. R., 6 Q. B. 309; Grissell
v. Bristowe, L. R., 4 C. P. 36; Coles
v. Bristowe, 4 L. R., Ch. 3; Wiggles-
worth v. Dallison, cited ante.

7. Co. Litt. 285a. See Drover v.
Evans, 59 Ind. 454; Taylor v. White,
44 Jowa, 295.

8. 2 P. Wms. 19; Com. Dig. “ At-
torney,” C. 13.

A special agent cannot bind his
principal in a matter beyond or out-
side of the power conferred (actually
or apparently), and the party dealing
with a special agent is bound to know
the extent of his authority. Blackwell
v. Ketcham, 53 Ind. 184, and cases
cited; Lumpkin v. Wilson, 5 Heisk.
$55; Thornton v. Boyden, 31 Ill. 200;

Schimmelpennich v. Bayard, 1 Pet.
264.

8. Goodson v. Brooke, 4 Camp. 163.

Authority to an agent “to settle”
does not authorize him to submit to
arbitration the matters in dispute.
Huber v. Zimmerman, 21 Ala. 488;
Scarborough v. Reynolds, 12 id. 252.
In Scarborough v. Reynolds, the au-
thority was in these words: “If you
can honorably and fairly settle with
Reynolds for me, out of court, do so;
if not, let the court and jury settle.”

An agent can not submit the cause
of his principal to arbitration with-
out express authority from his prin-
cipal to do so. Mich. Cent. R. R. Co.
v. Gougar, 55 Ill. 503. See post.
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adjustment.! So, too, an authority to discount a bill or note
implies an authority to indorse it in the name of the prin-
cipal?

With respect to an agent’s implied authority to warrant,.
the [117] rule stated by Mr. Benjamin® is, as to all con-
tracts including sales, that the agent is authorized to do
whatever is usual to carry out the object of his agency, and
it is a question for the jury to determine what is usual.*
This is merely an applncation of the general rules already
dwelt upon, to the effect that an agent has prima facie an
implied authority to do all things which are necessary to
the due execution of the authority or which are justified by
usage.

Where an agent is authorized to receive money for his
principal, he cannot allow it by way of set-off in accounts
between the payer and himself; he must receive it in money.*

Authority may, of course, be inferred from conduct.

A broker who acted for the plaintiff made a contract for
the sale of goods to the defendant. He sent a note to each
party, but signed only that which was sent to the seller.
The contract was entered in his book and duly signed. The
defendant kept the note which was sent to him, and made
no objection until [118] called upon to accept the goods.
The court held that the conduct of the defendant amounted

1. Richardson v. Anderson, 1 Camp.

43, n.

The agent who makes insurance for
bis principal, has authority to aban-
don without a formal letter of at-
torney. Chesapeake Ins. Co. v. Stark,
6 Cranch, 268; Lattomus v. Farmers’
M. F. Ins. Co., 3 Houst. 404.

2. Fenn v. Harrison, 4 T. Rep. 177.

A general authority to traneact
business and to receive and discharge
debts, does not authorize the agent
to accept or indorse bills or to make
accommodation paper. Hazeltine v.
Miller, 44 Me. 177; Gulick v. Grover,
33 N. J. Law, 463. See notes to Evans
Agency (Ewell’s ed.), 164 et seq.

8. Sales of Personal Property (2d
Am. ed.), § 624, p. 580.

4. Bayliffie v. Butterworth, 1 Ex.
425; Graves v. Legg, 2 H. & N. 210;
26 L. J., Ex. 316; Pickering v. Busk,
15 East, 38; Ahern v. Goodspeed, 72
N. Y. (anno. reprint) 108; Schue-
hardt v. Allens, 1 Wall. 359; Bryant
v. Moore, 26 Me. 84, 87.

5. An agent who has only authority
to receive payment of a debt, cannot
bind his principal by any arrangement
short of an actual collection of the
money. Kirk v. Hiatt, 2 Ind. 322 (re-
ceipt of property); Drain v. Doggett,
41 Towa 682 (receipt of a draft);
Aultman v. Lee, 43 Iowa 404 (wheat) ;
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to an admission that the broker had authority to make the
contract for him.®

An authority to commit a breach of duty will not be im-
plied; for instance, an agent has no implied authority to
assign to others the exercise of a discretion. Accordingly,
a provision in the deed of settlement of a joint-stock com-
pany, authorizing the directors to borrow on the security
of the funds or property of the company, and to cause the
funds or property, or property on the security of which
any sums should be borrowed, to be assigned by way of
mortgage, does not authorize the directors to mortgage
future calls, which were, by the deed of settlement, to be
made when it appeared necessary or expedient to the
directors.”

An agent employed to purchase has no authority to buy
his own goods; nor, on the other hand, may an agent em-
ployed to sell purchase his principal’s goods for himself.
A principal may either repudiate such transactions alto-
gether, or he may adopt and take the benefit of them.?
Again, an authority to sell for money does not authorize
an agent to barter.® Nor does an authority to obtain orders
for goods authorize an agent to receive payment for them,
nor does an authority to sell at a particular place anthorize
their sale elsewhere;! nor, again, does an authority to sell
stock authorize an agent to sell on credit;? nor, if the au-
thority is to sell and transfer for the principal, will it

TPadfield v. Green, 85 Ill. 529; Wood-
bury v. Larned, 5 Minn. 339; Mec-
Culloch v. McKee, 16 Penn. 8t. 289
(where agent took a note to himself).
See, also, Hall v. Storrs, 7 Wisec. 253.

6. Thompson v. Gardiner, L. R., 1
C. P. Div. 777.

7. E» parte Stanley, Re British, &ec.
Society, 33 L. J., Ch. 536.

8. Bentley v. Craven, 18 Beav. 75.
See this subject fully considered, post.

9. Guerreiro v. Peile, 3 B. & Ald.
616; Trudo v. Anderson, 10 Mich.
357; Kent v. Bornstein, 13 Allen
343. See ante.

1. Catlin v. Bell, 4 Camp. 183.

8. Wiltshire v. 8ims, 1 Camp. 258,

As a general rule, an agent for o
sale must sell for cash, unless he has
an express authority to sell upon
oredit. State v. Delafleld, 8 Paige
527 (public stocks of a state).

But an authority to sell om credit
may be implied, where from the gen-
eral usages of the trade in which the
agent is employed, it is the custom
to sell on credit. BState v. Delafleld,
supra.
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authorize a transfer by way of security for the agent’s
private debt.* An authority to buy for ready money is no
authority to buy on credit,* nor is an authority to receive a
payment in money an authority to receive a bill instead;®
80, too, an attorney has an implied authority to enter into
a compromise on his client’s behalf,® and if the plaintiff in
an action continues the anthority of his attorney after judg-
ment, the attorney retains the power to bind his client by a
compromise.’

It may be laid down generally that the incidental author-
ity flowing from the original authority must be so con-
strued as not to confer a power different in kind from the
power conferred by that original authority. In order, how-
ever, to apply this principle in all cases, we must under-
stand that in the original authority here referred to is in-
cluded not only the authority conferred by the actual terms
in which the authority is given, but that anthority extended

- and modified by the addition of all these powers which are
by law implied from usage, mode of dealing, and other cir-
cumstances of a like character. Taking the word authority
in this sense, it would be found that any act of the agent

8. De Bouchout v. Goldsmith, 5
Ves. 211. An authority to an agent
to sell goods does not authorize him
to pledge them. Voss v. Robertson, 46
Ala. 483; Wheeler & Wilson Manfg.
Co. v. Givan, 65 Mo. 89.

4. Show. 95; Stubbings v. Heints,
1 Peake, N. P. 66; Stoddard v. Me-
Ilwain, 7 Rich. Law, 525.

5. Thorold v. Smith, 11 Mod. p. 3;
Ld. Raym. 930.

6. Chown v. Parrott, 14 C. B, N. 8.
74; Lush Pr. 356; Prestwich v. Poley,
18 C. B, N. 8. 806.

7. Butler v. Knight, L. R., 8 Ex.
109.

In the United States, the weight of
authority seems to be that an attor-
ney, by virtue merely of his retainer
as such, and without the consent of

his client, has not the power to bind
the client by the compromise of his
client’s claim or of a pending action.
See Preston v. Hill, 50 Cal. 43;
Spears v. Ledergerber, 56 Mo. 465;
Maye v. Cogdell, 69 N. C. 93; Adams
v. Roller, 35 Tex. 711; Derwort v.
Soomer, 21 Conn. 345; Shaw v. Kid-
der, 2 How. 244; Stokeley v. Robin-
son, 34 Penn. 8t. 318; Barrett v.
Third Ave. R. R. Co, 45 N. Y.
(anno. reprint) 635; Vail v. Jackson,
13 Vt. 314; Marbourg v. Smith, 11
Kan. 563; Vickery v. McClellan, 61
Ill. 311; id. 446, 465. See, however,
contra, Potter v. Parsons, 14 Iowa
286; Wieland v. White, 109 Mass.
392; Christie v. Sawyer, 44 N. H.
298. See notes, Evans Agency, 165.
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which is not of a like kind with the acts sanctioned by such
authority in the wider sense of the term, is beyond the scope

of the agent’s authority.®

CHAPTER III. [121]

IMPLIED AUTHORITY OF PARTICULAR CLASSES OF AGENTS.

S8ECT. 1. The Authority of Auctioneers.

As a rule, one of two contracting parties cannot act as
agent for the other, but in sales by auction the auctioneer
is considered to be agent of both parties, 8o as to bind either
the buyer or seller by his memorandum.?

An auctioneer has a possession coupled with an interest
in goods which he is employed to sell; not a bare custody,
like a servant or shopman. There is no difference whether
the sale be on the premises of the owner or in a public
auction room.? The auctioneer has also a special property
in such goods, with a lien for the charges of sale, commis-
sion, and the auction duty.* The catalogue and conditions
may afford evidence that he has contracted personally, and
so be liable for non-delivery of goods and the like® A
bidding may be withdrawn at any time before the lot is
knocked down.®

An auctioneer has implied authority —

(a) To prescribe the rules of bidding and the terms of
sale.”

8. See notes ante; Tiffany Agency,
174; also notes to Evans Agency
(Ewell’s ed.), 166 et seq.

8. See Adams v. Scales, 57 Tenn.
387.

1. See, generally, Tiffany Agency,
225.

8. Morton v. Dean, 13 Met. 385;
Pike v. Balch, 38 Me. 302, 311; Mo-
Comb v. Wright, 4 Johns, Ch. 659;
Pugh v. Chisseldine, 11 Ohio, 109;
Johnson v. Buck, 35 N. J. Law, 338.

4. Williams v. Millington, 1 H. Bl
81, 84, 85.

8. Woolfe v. Horne, 2 Q. B. Div.
355. .

6. Warlow v. Harrison, 27 L. J.,
Q. B. 18; Payne v. Cave, 3 Term, 148.

7. Paley, by Lloyd, 357; Story on
Agency, § 107.
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(b) To bind his principal by his declarations made at the
time of sale, provided such declarations are con-
sistent with the written conditions.®
(¢) To sue the buyer in his own name.®
[122] But he has no implied authority —
(a) To receive the purchase-money for land sold by him.?
(b) To employ another person to sell the property in-
' trusted to him.?
(¢) To sell on credit.®
(d) To allow the contract to be rescinded.t
(e) To sell by private contract.® It is no excuse that he
has acted without fraud, and obtained a larger sum
than the price fixed.®
(f) To buy property which he is commissioned to sell.”

SECT. 2. The Authority of Brokers.®

A broker has implied authority —

8. Ibid.; Gunnis v. Enhart, 1 H.
Bl. 289. See Poree v. Bonneval, 6 La.
Ann. 386; Wright v. Deklyne, Pet. C.
C. 199; Rankin v. Matthews, 7 Ired.
Law, 286; Satterfield v. Smith, 11
id. 60.

In The Monte Allegre, 9 Wheat.
647, Thompson J., lays down the rule
that “sales at auction, in the usual
mode, are never understood to be ac-
companied by a warranty. Auctioneers
are special agents, and have only au-
thority to sell, and not to warrant,
unless specially instructed so to do.”

At judicial sales and sales for
taxes, the maxim caveat emptor ap-
plies, and no warranty can be implied.
Yates v. Bond, 3 McCord, 382; Bas-
hore v. Whisler 3 Watts, 490; Black-
well on Tax Titles (4th ed.), 51, 65,
443, note, and cases cited.

9. Story on Agency, ibid. Hulse v.
Young, 16 Johns. 1; Mintarn v. Main,
7 N. Y. 220; Tyler v. Freeman, 3
Cush. 261; Thompson v. Kelly, 101
Mass. 291.

-

4 :

1. Sykes v. Giles, 5 M. & W. 645.
See, also, Williams v. Evans, L. R.,
1 Q. B. 352. See, however, Pinkney
v. Hagadorn, 1 Duer, 90.

2. Blore v. Sutton, 3 Mer. 237;
Coles v. Trecothick, 9 Ves. jun. 254;
Commonwealth v. Harnden, 19 Pick.
482.

He may, however, employ all neces-
sary clerks and servants, and relieve
himself by employing others to use
the hammer and make the outcry.
But this should be done under his im-
mediate direction and supervision.
Commonwealth v. Harnden, supra.

8. Williams v. Millington, 1 H. Bl
81; Townes v. Birchett, 12 Leigh, 173.

4. Nelson v. Aldridge, 2 Stark.
435; Boinest v. Leignez, 2 Rich. Law,
464.

5. Wilkes v. Ellis, 2 H. Bl 555.

6. Daniels v. Adams, Amb. 495.

7. See Tate v. Williamson, L. Rep.,
2 Ch. 55.

8. See, generally, Tiffany Agency,
224.
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(a) To sign the bought and sold note, and so bind both
parties.®

(b) To sell on credit in the absence of a usage to the
contrary.!

(¢) To adjust a policy if employed to subscribe it.2

The authorities are conclusive to show that a broker act-
ing for one of the contracting parties, making a contract
for the other, is not authorized by both to bind both; but
the broker who makes a contract for one may be authorized
by that person to make and sign a memorandum of the con-
tract, and the signed entry in the broker’s book is a suffi-
cient memorandum of the bargain to satisfy the Statute of

Frauds.?

A broker has no implied authority —

(a) To buy or sell in his own name.* The case of an in-
surance broker is an exception to this rule; he need
not even state that he contracts as a broker.®

(b) To receive payment for goods sold for his principal.®
[123] But an insurance broker has authority to
receive payment of any loss that may occur on a
policy effected by him, if the instrument remains

in his lands.?

(¢) To make freight under a charter-party entered into
by him for his principal, payable to himself.?
(d) To delegate his authority.?

9. Parton v. Crofts, 16 C. B, N. 8.
11; Saladin v. Mitchell, 45 T11. 79.

1. Boorman v. Brown, 3 Q. B. 511;
Wiltshire v. Sims, 1 Camp. 358.

8. Richardson v. Anderson, 1 Camp.
43, note (a).

8. Thompeon v. Gardiner, L. R,, 1
C. P. Div. 777; Coddington v. God-
dard, 16 Gray, 436.

A broker employed to sell lands
has no implied anthority to sign a
contract of sale in behalf of his
principal. Morris v. Ruddy, 20 N. J.
Eq. 236; Coleman v. Garrigues, 18
Barb. 60; Glentworth v. Luther, 21

id. 145; Roach v. Coe, 1 E. D. Smith,
175.

4. Baring v. Corrie, 2 B. & Ald.
137; Saladin v. Mitchell, 45 I11. 79,

8. DeVignier v. Swanson, 1 B. &
P. 346, note b.

6. Campbell v. Hassell, 1 Stark.
233; Graham v. Duckwall, 8 Bush,
12; Saladin v. Mitchell, 45 Ill. 79,
84; Higgins v. Moore, 3¢ N. Y.
(anno. reprint) 417.

7. Shee v. Clarkson, 12 East, 507.

8. Walshe v. Provan, 8 Ex. 843.

9. Henderson v. Barnwell, 1 Y. &
Jer. 387.
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(e) To pay losses for the underwriters who employ him.!
(f) (To bind his principal by a submission to arbi-

tration.]?

SEct. 3. The Authority of Factors.®
A factor has implied authority —

(a) To sell in his own name.*
(b) To sell upon reasonable credit.®

(e¢) To warrant.®

(d) To receive payment and give recepts.”

(e) To ensure consignments on behalf of his principal.®

Probably he may insure in his own name.?

A factor has no implied authority —

(a) To barter his principal’s goods.!

(b) At common law, to pledge the goods intrusted to
him.2 This rule still holds good except as far as
it is modified by statute law.

(e¢) To delegate his authority.?

1. Bell v. Auldjo, 4 Doug. 48.

8. Ingrabam v. Whitmore, 75 1.
24.
8. Bee, generally, Tiffany Agency,
233 et seq.

4. Baring v. Corrie, 2 B. & Ald.
137; Graham v. Duckwall, 8 Bush, 12.

5. Houghton v. Matthews, 3 B. &
P. 489; Daylight Burner Co. v. Odlin,
51 N. H. 59; Hapgood v. Batcheller,
4 Met. 576; Greely v. Bartlett, 1 Me.
178; Van Alen v. Vanderpool, 6 John.
70.

€. Pickering v. Rusk, 15 East, 38,
45, per Bailey, J.; Randall v. Kehlor,
60 Me. 37; Schuchardt v. Allens, 1
Wall. 859.

7. Drinkwater v. Goodwin, Cowp.
256.

8. Lucena v. Crawford, 2 B. & P.
N. R 269.

9. See 1 Arnould, Insurance, 301;
Waters v. Monarch Fire Assurance

Co.,, 5 Ell. & Bl 870; Johnson v.
Campbell, 120 Mass. 449.

Emergencies may arise in which an
agent or a factor may, from the neces-
sities of the case, be justified in as-
suming extraordinary powers, and his
acts fairly done under such circum-
stances bind the principal. Acts done
in the bona fide efforts to save per-
ishing property (heated grain in this
case), come within the rule. Jervis v.
Hoyt, 2 Hun, 637; s. ¢. § Thomp.
& C. 199; Greenleaf v. Moody, 13
Allen, 363.

1. Guerreiro v. Peile, 4 B. & Ald.
616.

8. Bott v. McCoy, 30 Ala. 578;
Laussatt v. Lippincott, 6 8. & R. 386;
First Nat. Bank v. Nelson, 38 Geo.
391; Macky v. Dillinger, 73 Penn. St.
85; Rodriguez v. Heflfernan, 5 Johns.
Ch. 429.

3. Cockran v. Irlam, 3 M. & S. 301;
Loomis v. Simpson, 18 Iowa, 538.
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(d) To receive payment in any other than the usual

mode.*

[124] (e) To compound the debt, or receive a composi-

tion in discharge.®

(f) To accept or indorse bills on behalf of his principal.®

SEcT. 4. The Authority of Masters of Ships.

As regards the implied authority of the master of a ship
to bind his owners personally, the flag of the ship is notice
to all the world that the master’s authority is that conferred
by the law of the flag, and is limited by that law.?

The master of a ship has an implied authority —

(a) To enter into lawful contracts relative to the usual
employment of the ship.?

(b) To give a warranty in such contracts.?

(e¢) To enter into contracts for repairs and necessaries to

the ship.!

(d) To hypothecate the ship, freight and cargo,?® if such
a step is necessary, i. e., provided the master can-
not obtain personal credit® and provided the
hypothecation is made in order to meet a high
degree of need — a need which arises when choice

4. Underwood v. Nicholl, 17 C. B.
239.

8. 3 Chitty Com. and Man. 208,
cited Russell, Merc. Ag. 48.

5. Hogg v. Snaith, 1 Taunt. 247;
Murray v. East India Company, 5 B.
& Ald. 204.

7. Lloyd v. Guibert, L. Rep. 1 Q.
B. 115.

8. Maclachlan’s Merchant Ship-
ping, p. 123; Boson v. Sandford, 1
Show. 29, 101; Ellis v. Turner, 8 T.
R. 531.

The master of a vessel cannot by
the mere virtue of his office, as such,
bind the owners by a charter party
under seal, so as to subject them to
an action of covenant. Pickering v.
Holt, 6 Me. 160.

Nor has the master of a steamboat
any authority, as master, to bind the
owners by indorsing or making bills
or promissory notes. Gregg v. Rob-
bins, 28 Mo. 347 (for services as
pilot) ; Holeroft v. Holbert, 16 Ind.
256.

9. Ibid., p. 129.

1. Hussey v. Christie, 9 East, 426;
Hoskins v. Slapton, Hardw. 376;
Provost v. Patchin, 9 N. Y. (anno. re-
print) 235; James v. Bixby, 11 Mass..
34; Winsor v. Maddock, 64 Penn. St.
231.

2. The Trident, 1 W. Rob. Ad. 29.

8. Heathorn v. Darling, 1 Moo. P.
C. 8; The Ship Fortitude, 3 Sumn.
228.
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is to be made of one of several alternatives, under
the peril of severe loss if a wrong choice should be
made.*

Upon this cardinal principle, that necessity is the founda-
tion of the master’s authority,— several limitations of that
authority have been established, which have been stated by
Sir Robert Phillimore to the following effect: —

(1) The master must endeavour to raise funds on the per-
sonal credit of the owners.

(2) The money must be raised to defray the expense of
necessary supplies or repairs of the ship, or to
enable the ship to leave the port in which he gives
the bond, and to carry the cargo to its destination.

(3) The money must have been advanced in contempla-
tion of a bottomry security, or, in other words,
upon the security of the ship.®

(4) To sell the cargo, provided he establishes —

(i) A necessity for the sale.
(ii) Inability to communicate with the owner, and
obtain his directions.

Under these conditions, and by the force of them, the
master becomes the agent of the owner, not only with the
power but under the obligation within certain limits, of
acting for him; but he is not in any case entitled to sub-
stitute his own judgment for the will of the owner where
it is [127] possible to communicate with the owner, and
ascertain his will.®

(e) To sell the ship; but this authority is conditional on

the existence of a twofold necessity, namely, in-
ability to prosecute the voyage, and an immediate
necessity to sell.” What may be a sufficient reason

4. Reg. v. Winsor, L. Rep,, 1 Q. B. In case of necessary repairs, the
394; The Karnak, L. Rep., 2 P. C. master may sell part of the cargo, or
512, hypothecate it. The Ship Packet, 3

5. The Alexander, 1 Dodson, 278. Mason C. C. 255; Am. Ins. Co. v. Cos-

6. The Australian Steam Naviga- ter, 3 Paige, 323.
tion Company v. Morse, L. Rep., 4 P. 7. See Maclachlan Marit. Ship. 154,
C. 222, and cases cited.
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for not continuing the voyage will not necessarily
be a sufficient reason for the sale of the ship, e. g.,
want of funds, or inability to execute repairs on
the spot.®

(f) To borrow money on the security of the cargo for the
purpose of the cargo only, i. e., on respondentia.®

(g) To give a creditor a right in rem, in cases other than
bottomry bonds and respondentia; as, for instance,
to draw a bill of exchange upon the shipbroker for
necessaries supplied in a colonial port, so as to
enable the shipbroker to proceed against the ship
as for necessaries supplied in default of payment
of the amount due by the shipowner, the master
being otherwise unable to obtain credit.!

The master of a ship has no implied authority —

(a) To agree to the substitution of another voyage in the
place of one agreed upon between his owners and
the freighters.?

[128] (b) To give a bottomry bond:

1. For necessaries already supplied, unless such
bond had been stipulated for previous to the
supply of the necessaries.®

2. For his own debt.*

3. To free himself from arrest.®

4. For general average charges.®

5. To free the ship from detention.”

(¢) To mortgage the ship or to assign the freight.®

(d) To bind the ship or cargo to ransom either from the
enemy.?

8. Hunter v. Parker, 7 M. & W.
322.

9. Cargo ex Bultan, § Jur, N. 8.
1060; The Glenmanna, Lush. 115;
Maclachlan, p. 150.

1. The Anna, 34 L. T. Rep., N. 8.
895; L. Rep., 1 Prob. Div. 253.

8. Burgon v. Sharpe, 2 Camp. 529.

8. The Heresy, 3 Hagg. Ad. 404;
and see The Lochiel, 2 W. Rob. 34.

4. Dobson v. Lyall, 8 Jur. 969.

8. Smith v. Gould, 4 Moo. P. C.
21.

6. The North Star, 1 Lush. 45.

7. But see per Curiam in The Kar-
nak, L. Rep, 2 A. & E. 289,

8. Willis v. Palmer, 29 L. J., C. P.
194.

9. 23 Geo. 3, ¢. 25, ss. 1, 8.
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(e) To sell the whole of the cargo for the purpose of re-
pairing the ship; but he may sell part.!

A master cannot legally give a bond on cargo alone, or on
ship and cargo without freight; or, if he does so, the ship
and freight must be exhausted before recourse can be had
to the cargo.?

SECT. 5. As to the Authority of Partners?

The general rule is, that the act or contract of one partner
with reference to and in the ordinary course of the partner-
ship business is the act or contract of the whole firm, and
binding on them.*

The question whether a given act can or cannot be said
to be necessary to the transaction of a business in the way
in which it is usually carried on, must be determined by the
nature of the business, and by the practice of persons en-
gaged in it. No answer of any value can be given to the
abstract question — Can one partner bind his firm by such
and such an act? Unless, having regard to what is usual in
business, it can be predicated of the act in question, either
that it is one without which no business can be carried on,
or that it is one which is not necessary for carrying on any
business whatever; there are very few [129] acts of which
any such assertions can be truly made. The great majority
of acts which give rise to doubt are those which are neces-
sary in one business but not in another.S

SECT. 6. The Authority of Solicitors.

A solicitor may act under a general or special retainer.
A solicitor acting under a general retainer has an implied
authority to accept service of process and appear for the
client, but he has no such authority to commence an action

1. Duncan v. Benson, 1 Ex. 555; 703, 710; Fox v. Clifton, 6 Bing. 775,

The Gratitudine, 3 C. Rob. 242. 795. See Collyer on Part. (5th Am.
8. Per Sir Robert Phillimore, The ed.) § 195; Pars. on Part. *95.

Karnak, L. Rep., 2 A. & E. 309. 5. 1 Lindley on Partnership, 251.
3. See post, Partnership. See post, Partnership.

4. Hawkins v. Bourne, 8 M. & W.
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unless such an authority may be reasonably inferred from
the terms which were used in the retainer.®

As between the client and the opponent, the former is
bound by every act of his solicitor done in the ordinary
course of practice (provided there is no collusion of fraud),
whether it is authorized or not.” Thus, if a solicitor pleads
an improper plea, sr brings the action in an improper

6. Lush’s Practice, vol. 1, 129;
Chitty’s Practice, vol. 1, 86; Ander-
son v. Watson, 3 C. & P. 214.

To the point that an appearance in
an action by a regularly admitted and
licensed attorney is presumed to be
authorized by the party whom he as-
sumes to represent, see Beckley v.
Newcomb, 24 N. H. 359; Leslie v.
Fischer, 62 Ill. 118; Hays v. Shat-
tuck, 21 Cal. 51; Hamilton v. Wright,
37 N. Y. (anno. reprint) 502; Os-
born v. U. 8. Bank, 9 Wheat. 738;
Pillsbury v. Dugan, 9 Ohio, 117;
Thomas v. Steele, 22 Wis. 207; Pro-
prietors, ete. v. Bishop, 2 Vt. 231.

An attorney who tried a cause in
the court below is not authorized to
appear in the appellate court with-
out a new retainer. Covill v. Phy, 34
Im. 37.

But by the weight of authority,
the authority of an attorney em-
ployed to ocollect a claim does not
cease with the obtaining judgment,
but continues until the purposes of
the judgment are obtained; and that
in pursuing that object, he may be
regarded as authorized to collect the
judgment by all the usual methods,
and to use the usual means for that
purpose. Willard v. Goodrich, 31 Vt.
597; Jenney v. Delesdernier, 20 Me.
183, 193, and cases cited; Scott v.
Seiler, 5§ Watts, 235; Erwin v. Blake,
8 Pet. 18; Read v. French, 28 N. Y.

(anno. reprint) 285; Lynch v. Com-
monwealth, 16 8. & R. 388; Day v.
Wells, 31 Conn. 344; Smyth v.
Harvie, 31 Ill. 62; White v. Johnson,
67 Me. 287; Weeks on Att’ys, p. 414.

7. To the point that in all the or-
dinary incidents of an action the at-
torney bas full control of the case
and is under no obligation to consult
his client as to such incidents, see
Board of Commissioners v. Younger,
29 Cal. 147; McConnell v. Brown, 40
Ind. 384; Edgerton v. Brackett, 11
N. H. 218; Simpson v. Lombas, 14
La. Ann. 103; Ward v. Hollins, 14
Md. 158; Clark v. Randall, 9 Wis.
135; Moulton v. Bowker, 115 Mass.
36; Monson v. Hawley, 30 Conn. 51;
Jenney v. Delesdernier, 20 Me. 183.

The attorney of record has the ex-
clusive management and control of
the case, and neither the party nor
his agent or attorney in fact have any
authority to sign stipulations in the
case; and if they do, such stipula-
tions will be disregarded by the
court. Mott v. Foster, 45 Cal. 72;
Board of Commissioners v. Younger,
29 id. 147; Nightingale v. Oregon
Central R’y Co., 2 Sawy. 338; Anon.
1 Wend. 108.

Counsel in a suit is not authorized
to represent his client except in the
argument or hearing before the court.
Nightingale v. Oregon Central R’y
Co., supra.
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form;® or waives a judgment by default;® or admits a fact
to prevent the necessity of proving it at the trial;* or sues
out an irregular writ, whereby trespass is committed,? the
act binds the client.?

In all those cases where the solicitor, through acting
negligently or against his instructions, binds his client to
other [130] parties, the solicitor of course may be liable to
the client for the consequence of his negligence or breach
of duty.*

CHAPTER 1IV.

[136] OoF THE LIMITS OF AN AGENT’S AUTHORITY.

SECT. 1. Of the Extension of the Authority.

The authority with which an agent is invested is not
necessarily confined to the performance of those actions
alone which are authorized by the bare words in which an
authority is conveyed. On the contrary, it is rarely so con-
fined. Generally speaking, the authority may be extended
in a variety of ways by the operation of a number of rules
and principles, some of which have already been discussed.
There now remains for consideration the influence of the
principal’s conduct in extending the original authority.

The only ground of liability on the part of a principal to
third parties dealing with an agent, for the acts of the agent

8. Payne v. Chute, 1 Roll. 363.

9. La Tuch v. Pacherante, 1 Salk.
86.

1. Blackstone v. Wilson, 26 L. J,,
Ex. 229.

8. Parsons v. Lloyd, 3 Wils. 341.

3. “If an attorney sues out om sl-
legal writ, the party for whom he acts
is 80 far idemtified with him in the
proceedings that he is responsible for
what s done under it; but the plain-
8iff és mot responsible for any illegal

action taken or directed by the at-
torney which the plaintiff did not ad-
vise, consent to, or participate im,
and which was not justified dby any
authority he had given.” Cooley on
Torts, 131, and cases cited.

4. As to the general law respecting
attorneys, see Weeks on Att'ys
(1892) ; Thornton on Att’ys (2 vols,,
1914). BSee, also, notes to Evans
Agency (Ewell's ed., Chicago), 182,
et seq.; Tiflany Agency, 227.
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done in excess of the power given him, and which he would
be held to have even in a question between himself and the
principal, is such culpa or quasi-culpa on the principal’s
part as would be a relevant ground for the plea of estoppel
against [137] his pleading the actual terms of the authority
given to the agent. Where the principal by his words or
conduct wilfully causes another to believe the existence of
certain powers in the agent, and induces him to deal with
the agent in that belief; where the principal has by words
or by conduct made a representation to another as to the
agent’s authority in order to induce others to act upon it;
and where the representation or conduct complained of,
whether active or passive in its character, has been intended
to bring about the result whereby that other dealing with
the agent has altered his position to his loss — in such a
case, and in such a case alone, will the doctrine of estoppel
apply to bar the principal from pleading against the third
party the terms of the real authority which he gave to the
agent.! Mere negligence is not of itself a ground of
estoppel.?

The question to be considered, so far as the liability of
the principal to third parties is concerned, is whether the
agent’s act is within the scope of his authority.® Thus,
where the agent of a wharfinger, whose duty is was to give
receipts for goods actually received at the wharf, fraudu-

1. See Rice v. Groffiman, 56 Mo.
434; Johnson v. Jones, 4 Barb. 569;
Kasson v. Noltner, 43 Wis. 646;
Schimmelpennich v. Bayard, 1 Pet.
264; Farmers’ Mut. Ins. Co. v. Tay-
lor, 73 Penn. St. 342; Bigelow on
Estoppel (2d ed.), 434, and cases
cited.

Although an agent’s authority may
be apecial and Jimited, or even
though he may have no actual author-
ity, yet if the principal allows him
to hold himself out to the public as
his agent generally, without noting
such limitation, and the agent acts
outside of his actual authority, the

principal will be bound thereby, un-
less the party with whom he deals
had notice of the limitation, or want
of authority. St. Louis & M. Packet
Co. v. Parker, 59 Ill. 33; Kerslake v.
Schoonmaker, 83 Thomp. & C. 524; s.
c., 1 Hun, 436; Gallup v. Lederer, 3
Thomp. & C. 710; s. c.,, 1 Hun, 282.

8. Bell, Commentaries, iii, I, 3, n. 5.

8. See Taylor v. Chicago & N. W.
R’y Co., 74 Ill. 86; Fletcher v. Sibley,
124 Mass, 226; Kennedy v. Otoe
County Nat. Bank, 7 Neb. 59; Save-
land v. Green, 40 Wis. 431; Locke v.
Stearns, 1 Met. 560.
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lently gave a receipt for goods which had never been re-
ceived, the principal was not held to be responsible, because
it was not within the scope of the agent’s authority in the
course of his employment to give such a receipt.*

b .

' SECT. 2. Limitations of an Agent’s Authority.

In considering the true limits of the authority of an agent
a distinction must be made. Questions may arise either be-
tween a principal and third parties who have dealt bona
fide with the agent of that principal, or between the princi-
pal and the agent. The construction of the authority will
be different in each of those cases respectively. In the
former case, the true limit of the agent’s power to bind the
principal will be the apparent authority with which the
agent is invested;® in the latter case, the true limit of his
authority will be marked by the express authority or in-
structions given to the agent; nor will it be extended by
the addition of any implied powers inconsistent with such
authority and instructions.®

4. Coleman v. Riches, 24 L. J,, C. Smith v. Peoria County, 59 Ill. 413;
P. 125. and note 1, p. 140.

5. See Kasson v. Noltner, 43 Wis. 6. See Allen v. Suydam, 20 Wend.
646; Taylor v. Chicago & N. W. R’y 321; Wilson v. Wilson, 26 Penn. St.
Co., 74 IIL. 86; Adams Express Co. 393; Williams v. Higgins, 30 Md. 404;
v. Schlessinger, 76 Penn. St. 246; Sawyer v. Mayhew, 51 Me. 398.
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[145] CHAPTER V.

OF THE CONSTRUOTION OF AN AGENT'S AUTHORITY.!

BECT. 1. Where the Authority is given by a Formal
Instrument.

When an authority is conferred upon an agent by a
formal instrument, as by a power of attorney, there are two
rules of construction to be carefully attended to:

1. The meaning of general words in the instrument will
be restricted by the context, and construed accord-
ingly.

2. The authority will be construed strictly so as to ex-
clude the exercise of any power which is not war-
ranted either by the actual terms used, or as a neces-
sary means of executing the authority with effect.?

[149] SEct. 2. Where the Authority is Ambiguous.

‘When the instructions given to an agent are clear and
defined, his duty is to observe them faithfully. He will not
be allowed to violate them in any particular, provided they
may be lawfully carried out. On the other hand, if the in-
structions are given in such uncertain terms as to be suscep-
tible of two different meanings, and the agent bona fide
adopts one of them and acts upon it, it is not competent to
the principal to repudiate the act as unauthorized because
he meant the instructions or orders to be read in the other
sense of which they are equally capable. It is a fair answer
to such an attempt to disown the agent’s authority to tell
the principal that the departure from his intention was

1. A large collection of maxims 8. Bissell v. Terry, 69 Ill. 184;
and rules of interpretation will be Wood v. Goodridge, 6 Cush. 117, 123;
found in Blackwell on Tao Titles, Brantley v. Southern Life Ims. Co.,
*608 et seg. Brown’s Legal Maxims 53 Ala. 554; Cringhead v. Peterson,
is, also, a book of good value to the 73 N. Y. (anmo. reprint) 379.
student.
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occasioned by his own fault, and that he should have giveﬂ
his order in clear and unambiguous terms.®

SECT. 3. Where the Authority is conferred by Informal Writ-
ing or arises by Implication.

The rules under this head may be briefly summarized.

(a) A written instrument will be so construed as to give
authority to do only such acts as are within the scope of
the particular matter to which the instrument refers.

(b) Where orders and instructions are free from am-
blgmty, they will be construed according to their obvious
meaning. As to the rules where they are not, see section 2
of this chapter. The construction of mercantlle instruments
and instructions may be guided by the usages of trade; and
for that purpose the evidence of persons conversant with
mercantile affairs is received.® )

(¢) With reference to the construction of an authority
which arises by implication, see Book II, Part I, Chap. II.

[153] CHAPTER VL.
ADMISSIONS AND DECLARATIONS BY AGEN'i‘B.

As a general proposition, what one man says, not upon
oath, cannot be evidence against another man. The excep-
tion must arise out of some peculiarity of situation, coupled
with the declarations made by one. An agent may undoubt-
edly, within the scope of his authority, bind his principal
by his agreement, and in many cases by his acts. What the
agent has said may be what constitutes the agreement of
the principal; or the representations or statements made
may be the foundation of the inducement to the agreement.
Therefore, if writing is not necessary by law, evidence must

8. Per Lord Chelmsford in Ireland 4. Story’s Agency, s. 69. See sect.
v. Livingstone, L. Rep,, 5 H. L. 416; 1 of this chapter.
National Bank v. Merchants’ Bank, 91 5. Paley, by Lloyd, 198; Story, ss.
U. 8. 93, 104. 5, 77.
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be admitted to prove that the agent made a certain state-
ment. So with regard to acts done, the words with which
these acts are accompanied frequently tend to determine
their quality. Nevertheless the admission of the agent can-
not be assimilated to the admission of the principal. A
party is bound by his own admission, and is not permitted
to contradict it; but it is impossible to say a man is pre-
cluded from questioning or contradicting anything any
person has asserted as to him, as to his conduct, or his
agreement, merely because that person has been an agent
of his.! An agent can act only within the scope of his au-
thority; hence declarations or [154] admissions made by
him as to a particular fact are not admissible as evidence
against the principal, unless they fall within the nature of
the agent’s employment as agent; unless, for instance, they
form part of the contract which he has entered into and is

.employed to negotiate on behalf of the principal.? Hence,

what is said by an agent representing a contract or other
matter in the course of his employment, is good evidence to
affect the principal, but not if it is said on another occasion.?

The result of the cases appears to be that if it is shown
that an admission has been made by an agent acting in a
matter within the scope of his authority, and that it is a
part of the res gestae, and does not relate to bygone trans-
actions, then such admission is receivable in evidence
against the principal, and the agent himself need not be
called.* Admissions or declarations of an agent cabnot, of
course, be received if there is no sufficient proof of agency.®

1, Per Sir William Grant, M. R.,, ham, 36 Conn. 395. See notes, Evans.
Fairlie v. Hasting, 10 Ves. 123, 126. Agency (Ewell’s ed.), 217, et seq.

2. Betham v. Benson, Gow. 45. 8. Reynolds v. Ferree, 86 Ill. 570.

8. Peto v. Hague, 5 Esp. 134. But the error of admitting such

4. Corbin v. Adams, 6 Cush. 85; La  declarations or admissions, before the
Fayette & Ind. R. R. Co. v. Ehman, proper foundation has been laid, is
30 Ind. 83; Anderson v. Rome, Water- cured by subsequent proof of his
town & O. R. R. Co., 54 N. Y. (anno. agency. Rhodes v. Lowry, 54 Ala. 4..
reprint) 334; Willard v. Bucking-
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CHAPTER VII. [159]

THE DOCTRINE OF CONSTRUCTIVE NOTICE.

The following principles appear to be deducible from the

cases:

(1) As to knowledge acquired by an agent during his em-

ployment as agent. It is well settled, and is uni-
versally true, that a principal is affected with con-
structive notice of all such knowledge,! provided
the knowledge is of facts which are material to the
transaction in which the agent is employed, and
which it was the duty of the agent to communi-
cate.?

(2) As to knowledge acquired by an agent otherwise

than in the business for which he was employed.
In [165] commercial transactions the knowledge of
the agent, however acquired, is the knowledge of
the principal? Where the same solicitor is em-
ployed by a vendor and purchaser, the latter will
be affected with constructive notice of the knowl-
edge possessed by the solicitor, although that
knowledge was acquired before the retainer by the
purchaser.* It is assumed, however, that in both

1. Fuller v. Bennett, 2 Ha. 294, and
eases there quoted; Wyllie v. Pollen,
32 L. J. Ch. 7682; Boursot v. Savage,
L. R. 2 Eq. 134.

8. Wyllie v. Pollen, L. R. 3 Eq. 143;
Jones v. Smith, 1 Ph. 244.

8. Dresser v. Norwood, 14 C. B, N.
8. 574; in error, 17 ibid. 466.

4. Fuller v. Bennett, 2 Ha. 394.

The rule is generally stated to be
that notice to am agent, of any fact
connected with the business in whick
Ae is employed, is notice to the prin-
cipal. Wade on Notice, § 672;
Bracken v. Miller, 4 W. & 8. 102;

Astor v. Wells, 4 Wheat. 466; Reed’s
Appeal, 34 Penn. St. 207; Jackson v.
Sharp, 9 Johns. 162; Jackson v.
Leek, 19 Wend. 339; Mechanics’
Bank v. Seton, 1 Pet. 309; Sterling
Bridge Co. v. Baker, 75 Ill. 139.

But the principal will not be af-
fected by notice to the agent of any
fact outside the scope of his agency.
Roach v. Karr, 18 Kan. 539; Adams
Exp. Co. v. Trego, 35 Md. 47; Congar
v. C. & N. W. R’y Co., 24 Wis. 157;
Smith v. Water Commissioners, 38
Conn. 208; Wells v. Am. Exp. Co., 44
Wis. 342.
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these cases the knowledge acquired must be ma-
terial to the transaction for which the solicitor or
other agent is employed.

(3) When it is sought to fix a purchaser with construc-
tive notice, the question is whether the not obtain-
ing the knowledge was an act of culpable negli-
gence on the part of his agent, and not whether the
agent had the means of obtaining that knowledge.®

[166] BOOK II.— PART IIL
CHAPTER 1.

OF THE EXECUTION OF THE AUTHORITY GENERALLY.

In considering ‘whether the contract of an agent is bind-
ing upon his principal, a twofold inquiry arises. In short —

(a) He may execute an authority strictly, or with only a
circumstantial variance;! or

(b) He may act entirely without anthority; or

(¢) Having authority, he may do something in excess in
executing his authority, or he may do less than his
authority justifies.

If an agent strictly observes his authority, it will depend
upon the form and construction of the contract into which
he enters, [167] whether his act will bind his principal and
not himself. Although an act varying in substance from
the authority is void so far as the principal is concerned,*
yet there are a number of cases in which an authority will
be deemed to be properly executed though it is not strictly
pursued. Thus, if executors have authority to sell land,
and one of them refuse, the others may sell® or if one dies.t

5. Ware v. Lord Egmont, 4 De G., 1. Com. Dig. “ Attorney,” c. 18.
M. & G. 460. See, generally, as to no- 8. Com. Dig. “ Attorney,” e¢. 13.
tice, Wade on Notice, § 687, and cases 8. Co. Litt. 113a.
cited. 4. R. Cro. Car. 382.
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It is sufficient if the words and intent of the authority are
generally pursued.

The correct principle is undoubtedly that laid down by
Chief Justice Holt, who delivered the opinion of the court
in Parker v. Kett,® 1701, where it is laid down that a circum-
stantial variation in the execution of an authority is not
material.

As to the second class of cases, the rule is that a person
who enters into a contract as agent, and without authority,
renders himself liable.®

As to the third class of cases, one of the earliest authori-
ties is contained in Lord Coke’s ‘¢ Commentary upon Little-
ton,’’ where it is said: ‘‘ Regularity, it is true, that where
a man doth less than the commandment or authority com-
mitted unto him, there (the commandment or authority
being not pursued) the act is void. And when a man doth
that which he is authorized to do, and more, there it is good
~ for that which is warranted, and void for the rest: yet both
these rules have divers exceptions and limitations.”’” The
summary of the law by Sir Thos. Clarke, in Alexander v.
Alexander,® is to the effect that where there is a complete
execution of a power and something ex abundaenti added,
which is improper, there the execution is good, and only
the excess is void; but where there is not a complete execu-
tion of a power, or where the boundaries between the excess
and execution are not distinguishable, it will be bad.

5. 1 Salk. 95. has a seal affixed to it, it will be valid
8. See Book I1II, Chap. IV, post. as a simple contract. Dickerman v.
7. Co. Litt. 258a. Ashton, 21 Minn. 538. See, also,

8. 2 Ves. 644. Stowell v. Eldred, 39 Wis. 614; Evans
If a contract which need not be un- v. Wells, 22 Wend. 341. See, gener-
der seal, is executed by an agent hav- ally, as to the execution of powers,
ing authority to execute simple con- Sugd. on Powers, ch. 6.
tracts, but not sealed contracts, and

5
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[171] CHAPTER IL
OF THE EXECUTION OF AUTHORITY BY INSTRUMENT UNDER SEAL.

In executing his authority an agent must take care so to
execute it as not to render himself personally liable. It will
be convenient to consider the authorities in the following
order:

A. Instruments under seal.
B. Instruments other than deeds.
1. Bills of exchange.
2. Promissory notes.
3. Charter-parties not under seal.
4. Bought and sold notes.
C. In other cases.

First as to deeds. A duly authorized agent may so ex-
ecute a deed that —

(a) It will bind the principal, and not himself; or
(b) It will bind himself, and not the principal; or
(¢) It will be void.

A deed will bind the principal if executed in his name and
on his behalf, and this fact appears on the face of the instru-
ment.! As to the signature, sealing, and delivering, a rule
has been laid down in an early case for the guidance of the
agent. If A. B. duly authorize C. D. to execute a deed for
him, C. D. may do this either by writing ‘‘A. B. by C. D,
his attorney,’’ or by writing ¢“ C. D., for A. B.,”’ provided
he delivers the instrument as the deed of A. B2

[172] If an agent makes himself a contracting party he
will be liable on the deed, although he may profess in the

1. In order to bind the principal Wood, 7 Cow. 452; Fullam v. West
by an instrument under seal, the in- Brookfield, 9 Allen 1; Townsend v.
strument must purport to be made Corning, 23 Wend. 435; Briggs v.
and sealed in the name of the prin- Partridge, 64 N. Y. (anno. reprint)
cipal. Echols v. Cheney, 28 Cal. 157; 358.

Lutz v. Linthicum, 8 Pet. 165; Stinch- 8. Wilks v. Back, 3 East, 148.
fleld v. Little, 1 Greenl. 231; Stone v.
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instrument to contract on behalf of a third party.?

67
The

main question to be decided in all these cases is this: 'Do
the terms of the instrument disclose a personal undertaking

or not?

. 4 -
“ N

CHAPTER IIL [176]

OF THE EXECUTION OF PAROL CONTRACTS.

Sect. 1. The drawing and accepting Bills of Ezchange.

[177] It is assumed in this and the following summaries,
that the agent has full authority to contract on behalf of

his principal.

(a) If a bill is addressed to a principal and accepted by
his agent on behalf of that principal, the principal and not
the agent will be liable as acceptor.!

(b) If the bill is drawn upon an agent in a personal char-
acter, he will be liable as acceptor, although he accepts for

or on behalf of his principal.?

8. Where the deed purports to be
made by the agent and to be sealed by
him, and not to be made and sealed
by his principal, the agent will be
personally liable, and the description
of himself as agent will not exclude
his personal responmsibility. Lutz v.
Linthicum, 8 Pet. 165; Stinchfield v.
Little, 1 Greenl. 231; Fullam v. West
Brookfield, 9 Allen, 1; Duvall v.
Craig, 3 Wheat. 45; White v. Skinner,
13 Jobn. 307; Tippets v. Walker, 4
Mass. 595; Quigley v. De Hass, 82
Penn. St. 267; Kiested v. Orange &
A. R. R. Co, 69 N. Y. (anno. re-
print) 343

1. Halford v. The Cameron, &e. Co.,
16 Q. B. 443.

Judge Story in his valuable work
on Agency (§ 155) says: “If, from
the nature and terms of the instru-
ment, it clearly appears not only that

the party is an agent, but that he
means to bind his principal, and to
act for bim, and not to draw, accept,
or indorse the bill on his own azcount,
that construction will be adopted,
however inartificial may be the lan-
guage, in furtherance of the actual
intention of the instrument. But if
the terms of the instrument are not
thus explicit, although it may appear
that the party is an agent, he will be
deemed to have contracted in his per-
sonal capacity;” and the general rule
does not seem susceptible of more ac-
curate and definite statement. See
Stackpole v. Arnold, 11 Mass. 29;
Mills v. Hunt, 20 Wend. 431. See
notes, Evans Agency (Ewell's ed.),
248, et seq.

8. Thomas v. Bishop, 2 Str. 955;
Nichols v. Diamond, 9 Ex. 154; Mare
v. Charles, 5 E. & B. 978.
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This rule seems to be the result of the operation of two
other rules, the first being that no one can be liable as
acceptor but the person to whom the bill is addressed, un-
less he is an acceptor for honour;® the second, that the
words of an instrument must not be construed so as to make
it void, if they will reasonably bear an interpretation mak-
ing it valid.

(c) If a bill is drawn by an agent in his personal char-
acter, he will be personally liable as drawer.®

(d) If a bill is drawn upon several, one of whom accepts,
he is liable as acceptor.t So, if more accept, they are liable.”

(e) The debt of a third person is a good consideration,
for which a man may bind himself by giving a bill of ex-
change.®

SECT. 2. Promissory Notes.

Summary of Rules.]—(a) Where a person promises and
signs in the character of agent he will not be personally
liable, nor where the agent uses words importing agency
in the signature only, and not in the body of the instrument,
will he be held to be a party to the contract.? Care must
be taken to distinguish between words descriptive of the
agent’s office or employment, and words importing agency.
The former have no influence upon the contract, whereas
the latter indicate that the agent is no party.!

(b) As a general rule, an agent who makes a note cannot
relieve himself of liability unless the fact that he made it
as agent appears on the face of the instrument.?

(¢) Confusion has sometimes been introduced into argu-
ments owing to a mistaken identification of the principles
applicable to bills of exchange with those that are appli-

3. Polhill v. Walter, 3 B. & Ald. Ex. 105; Ex parte Buckley, 14 M. &
164. W. 469, overruling Hall v. Smith, 1

4. Mare v. Charles, supra. B. & C. 407.

8. Leadbitter v. Farrow, 5 M. & 8. 1. See Dutton v. Marsh, L. R, 6
845; Newball v. Dunlay, 14 Me. 180. Q. B. 361, and cases infra.

6. Owen v. Van Uster, infra. See the cases collected in note,
7. Bult v. Morrell, 12 A. & E. 745. Evans Agency, 177.
8. Thomas v. Bishop, 2 Str. 955. 2. See Wake v, Harrop, 30 L. J,,

9. Alexander v. Sizer, L. Rep., 4 Ex. 273.
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cable to promissory notes. Two distinctions between these
instruments should never be lost sight of.

The first is that a bill of exchange incorporates in the ac-
ceptance the person on whom the bill is drawn.

The second is that an acceptor cannot limit or vary his
liability by addition of words of description.?

If the names of the drawee and acceptor are not the same,
the rule that the acceptor and drawee must be identical is
not necessarily infringed. Parol evidence may be given to
show that the acceptor has authority from the drawee to
accept on his behalf. If this evidence is given the bill is
valid and binding on the drawee,* for he is incorporated in
the acceptance. The meaning of the second distinction is
clear: an acceptor who is drawn upon personally cannot
exempt himself from liability by accepting on behalf of
another person to whom the bill is not addressed.

SECT. 3. Bought and Sold Notes.

Summary of Rules.]—(a) The material question is, What
is the intention expressed in the contract? Whether an al-
leged principal is an Englishman or a foreigner resident
abroad is in itself immaterial® This must be taken subject

8. An acceptance, signed “J. T., ad-
ministrator,” binds J. T. personally.
Tasey v. Church, 4 W. & 8. 346.

So a note in the form, “I. T. F,,
guardian of E. 8., promise,” etec.,
signed “T. F. guardian,” binds T.
F. personally. Forster v. Fuller, 6
Mass. 58.

An indorsement of a promissory
note thus, “L. R., receiver,” binds
L. R. personally. Towne v. Rice, 122
Mase. 67.

4. Lindus v. Bradwell, 5 C. B. 583.

5. Mahoney v. Kekule, 14 C. B. 390;
Green v. Kopke, 18 ibid. 549.

The rule upon this subject is laid
down by Judge Story, that “ agents or
factors acting for merchants resident
in a foreign country are held. per-

sonally liable upon all contracts
made by them for their employers;
and this without any distinction,
whether they describe themselves in
the contract as agents or mot. In
such cases, the ordinary presumption
is, that credit is given to the agents
or factors; and not only, that credit
is given to the agents or factors, but
that it is exclusively given to them,
to the exomeration of their employ-
ers. Still, however, this presumption
is liable to be rebutted, either by
proof that credit was given to both
principal and agent, or to the prin-
cipal only; or that the usage of trade
does not extend to the particular
case.” See Story on Agency, § 238.
The doctrine thus broadly stated
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to what is said upon the question whether an agent has im-
plied authority to pledge his foreign principal’s credit.

[194] (b) If the contract is signed without the use of
any words importing agency, the person so signing is by
virtue of the contract both entitled and liable, unless in the
body of the contract a contrary intention is clearly shown.®

(c¢) An agent, then, may free himself from personal lia-
bility either by signing as agent,” or by using in the body of
the contract words importing agency.®

SECT. 4. Charter-parties not under Seal.

In a charter-party, as in every oontract, if the agent
chooses to make himself a contracting party, the other con-
tracting party may either sue the agent who has himself
contracted, though on behalf of another, or he may sue the
principal who has contracted through his agent. He may
do so whether the principal was known at the time or not.
This right is independent of any remedy acquired by a
stipulation for a lien or otherwise over the goods.® This,
however, does not prevent an agent from stipulating in the
charter-party that his liability shall cease under the con-
tract after a certain time, or upon the happening of a cer-
tain event.!

An agent may execute a charter-party in any of the fol-

lowing ways:

has, however, been questioned. See
Kirkpatrick v. Stainer, 22 Wend. 244,
259; Taintor v. Prendergast, 3 Hill,
7%; Oelricks v. Ford, 23 How. (U.
S.) 49, 64; Bray v. Kettell, 1 Allen,
80; Barry v. Page, 10 Gray, 398,
where it is held that a foreign prin-
cipal may maintain an action in his
own name for goods sold by his agent
here, although no agency is disclosed
at the time of the sale.

6. Per Kelly, C. B, in Paice v.
‘Walker, L. R,, 5 Ex. 173.

TRe agent becomes personally liable
only where the principal is not

known, or where there is8 no respon-
sible principal, or where the agent
becomes liadble by an undertaking in
his own name, or where he exceeds his
power. 2 Kent Com. 630, and author-
ities cited.

7. Fairlie v. Fenton, L. R, 5§ Ex.
169.

8. Gadd v. Houghton, supre; and
see Sharman v. Brandt, L. R., 6 Q. B.
720.

9. Per Blackburn, J., in Christof-
fersen v. Hansen, L. R, 7 Q B. 513.

1. Pederson v. Lotinga, cited L. R.,
7 Q. B. 510.
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(1) He may describe himself as agent of a named prin-
cipal. In this case his liability or non-liability
upon the contract is a question of construction and
intention.?

(2) Assuming, however, that he has authority, if he
executes it in the name of his principal, and signs
per proc., his execution of the instrument will bind
the principal but not himself.

In order to be free from any chance of incurring per-
sonal liability, the agent should not only in signing
the contract use words importing agency, but he
should show in the body of the instrument that he
is not a contracting party.

(3) Where an agent describes himself in the body of the
instrument as an agent for his principal, he will
not be protected if he signs the contract in his own
name simply.

[208[ Agents have been held liable who have described
themselves as signing ‘‘ on behalf of N.’’* ¢‘ by authority
of and as agents of,”’ etc.;® g0 the form ‘‘A. B., agent of
C. D.,”’ is held to be a mere description, and not necessarily
an execution for a principal.® The law is quite clear that if
a man covenants in his own name on behalf of another, he
is liable on his covenant; and if he promises in the same
manner, he is liable upon his promise in assumpsit.?

If the agent contracts in his personal character in the
body of the instrument, but uses words importing agency
in his signature, he nevertheless makes himself a party to
the contract.®

2. See Lennard v. Robinson, § E. & 4. Tanner v. Christian, 24 L. J,,
B. 125. Q. B. 91.

8. Lennard v. Robinson, 5 E. & B. 8. Lennard v. Robinson, supra.
135; Deslandes v. Gregory, 29 L. J., 8. Parker v. Winlow, 7 E. & B. 942,
Q. B. 93; where the principal is un- 7. Per Abbott, C. J., in Kennedy v.
disclosed, see Hutchinson v. Tatham, Gouveia, 3 D. & R. 503.

L R, 8 C. P. 483. 8. Lennard v. Robinson, supra.



[212] BOOK III.

OF THE RIGHTS, DUTIES, AND LIABILITIES ARISING OUT OF THE
CONTRACT.

CHAPTER 1

DUTIES OF AGENTS — DIGEST OF RULES,

SecT. 1. Duties of Agents in general.

The following section deals very briefly with rules and
principles which will be found more fully discussed in the
chapters relating to the authority and liability of an agent:

The rules, then, incumbent upon agents in general are
the following: The agent must be careful

(a) To perform the duties undertaken.

(b) To act in the name of his principal.

(e¢) To act in person.

(d) To obey instructions and observe the terms of the
authority.

(e) In the absence of instructions to conform to usage or
recognized mode of dealing.

(f) To act in good faith.

(g) To use reasonable skill and ordinary diligence.

[213] (h) To make a full disclosure where he has an ad-
verse interest.!

(i) To render full accounts of receipts and disbursements.

(k) To keep the goods and money of the principal sep-
arate from his own.

(a) As soon as an agent has undertaken to execute a
commission for a valuable consideration, he binds himself
to perform it, and will be liable for its performance in the

1. It is an agent’s duty to give his measures for his security. Moore v.
principal timely notice of every fact Thompson, 9 Phila. 164; Clark v. The
which may make it necessary to take Bank of Wheeling, 17 Penn. St. 324.

[72]
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absence of a fresh contract, releasing him, unless the agree-
ment is either illegal, immoral, or absolutely impossible.

(b) The reason of the rule which requires an agent to act
in the name of his principal is obvious. In so far as he
undertakes to act as an agent, he undertakes to represent
the principal only.

(c¢) The rule that an agent must act in person is subject
to certain exceptions which have already been touched upon
in a consideration of the question of delegation of authority.

(d) The duty of the agent to obey his instructions and
observe the terms of his authority is qualified by the opera-
tion of certain well-known principles of law. They are as
follows:

(1) When the authority or instructions require him to
do an illegal or immoral act he will not be justified
in doing such act.

(2) Where a deviation from the strict performance of his
authority is due to necessity or to unforeseen emer-
gency, which is itself not due to the agent’s default,
such deviation is justifiable.?

(3) If the terms of the authority have been substantially
performed, a circumstantial variance will be held
to be immaterial.

(4) Where the instructions are ambiguous the agent who
acts in good faith on the probable construction is
not liable.

(e) These rules and principles have already been con-
gidered at length. When an agent is commissioned to do
any act, [214] nothing further being said as to the mode
of performance and the like, it will be important for him
to consider whether there exists any recognized usage of
trade or mode of dealing. The authority and instructions
will be interpreted as embodying an implied agreement that
the usage shall be observed.

(f) The agent’s position is one of trust, and, no agent

2. See ante, Authority of Masters
of Ships.
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will be allowed to take any advantage of his position to
the detriment of his principal.

(g) An agent must use reasonable skill and diligence
in the execution of his authority. The standard of the
diligence required in any employment is generally said to
be twofold. It may be either that diligence which a man
shows in the conduct of his own affairs, or it may be that
diligence which is characteristic of a good man of business
when engaged in the particular employment. The former
has been termed diligentia quam suis, the latter, diligentia
diligentis patris familioe. The one is a standard that varies
with each individual, the other has a more fixed and stable
character, being that which reasonable men conversant with
the particular employment would have no difficulty in de-
termining. This latter is the standard of skill and diligence
required of agents. If an agent has authority to employ
deputies he will be liable for any negligence in selecting im-
proper persons, but not for the negligence of the deputies
themselves.?

The rule adopted by Mr. Justice Story* is, that the agent
contracts for reasonable skill and ordinary diligence; by
the former being understood such skill and no more than
is ordinarily possessed and employed by persons of common
capacity engaged in the same trade, business or employ-
ment; and by the latter that degree of diligence which
persons of common prudence are accustomed to use about
their own business and affairs.®

(h) Wherever two persons stand in such a relation that
while it continues confidence is necessarily possessed by
one, and the [215] influence which naturally grows out of
that confidence is possessed by the other, and this confidence
is abused, or the influence is exerted to obtain an advantage
at the expense of the confiding party, the party so availing
himself of his position will not be permitted to retain the

8. See McCants v. Wills, 4 Rich. 8. See Book III, Chap. II, p. 237.
(8. C.) 381; Whitlock v. Hicks, 75 Chapman v. Watson, 10 Bing. 57;
IN. 460; Warren Bank v. Suffolk Leverick v. Meigs, 1 Cow. 645; Heine-
Bank, 10 Cush. 585. mann v. Heard, 50 N. Y. (anno. re-

4. Story on Agency, § 183. » print) 27.



'\,_’-.‘.

Cuar. I1.] LiaBrLiTiEs OF AGENT AND PRINCIPAL. 15

advantage, although the transaction could not have been
impeached if no such confidential relation had existed.® .

SECT. 2. Duties of Particular Classes of Agents.”

[223] CHAPTER IIL

LIABILITIES OF AGENT TO PRINCIPAL ON CONTRAOTS.

SECT. 1. Of the Liability Generally.

An agent may be personally liable upon his contracts to
his principal or to third parties.

First, then, as to his liability to his principal.

Whenever an agent violates his duties to his principal,

he will be liable to indemnify the latter for any loss sus-
tained by him, provided the loss is a natural result of such
violation of duty.

This rule applies wherever the agent, not being a gratui-
tous agent, neglects to enter upon the performance of what
he has undertaken; 2 or where the agent fails to exercise that
degree of skill which is imputable to his situation or em-
ployment; 2 or where he neglects the express instructions of
his principal, or duties that may be reasonably inferred *
either from the principal instructions,® or from usage
of trade or mode of dealing,® provided the deviation from

6. Tate v. Williamson, L. R. 6 Ch.
61, and cases cited in the chapter on
Fiduciary Relations.

7. The subjects treated in this sec-
tion, viz.: the duties of auctioneers,
masters of ships, etc, having been
already considered, will not be here
repeated. See, Book III, Ch. 2; Tif-
fany on Agency, Scope of Particular
Agencies, pp. 203-228, and cases cited.

1. Paley on Agency, by Lloyd, 9,
10, 16, 17. Bell v. Cunningham, 3

Pet. 69; Dodge v. Tileston, 12 Pick.
328; Pownall v. Blair, 78 Penn. 8t.
403; Price v. Keyes, 62 N. Y. (anno.
reprint) 3878.
8. Elsee v. Gatward, 5 T. R. 143.
8. Shiells v. Blackburn, 1 H. Bl.
158. )
4. Smith v. Lascelles, 2 T. R. 187;
Wallace v. Telfair, 2 T. R. 188, note.
5. Park v. Hammond, 4 Camp. 344.
6. E» parte Belchier, Ambl. 218;
Moore v. Morgue, Cow. 480; Paley, 9.
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his duties implied or express is not of a slight and unim-
portant character, or occasioned by-a sudden and unfore-
seen emergency,’ or justified by the illegality of the instruc-
tions, in which cases the agent will not be liable. The same
rule applies where the agent neglects to keep regular ac-
counts,® or to account for profits made in the course of his
agency,® or when he mixes the property of his principal with
his own.! And where an individual is known to be con-
tracting on behalf of a known principal, he will, as a gen-
eral rule, incur [225] no personal liability upon such con-
tract,? unless such liability is necessarily implied from his
conduct or the form of the contract into which he has en-
tered.

An agent may contract orally or in writing. If he con-
tracts orally, his liability or non-liability will depend upon
the answer to the question—to whom was credit given?
This is a question of fact?® If the agent acts within the
scope of his authority, and credit is given to the principal
alone, the former will incar no personal liability; but if
credit is given to the agent alone, or to him and his prin-
cipal jointly, he will be personally liable.* If the agent con-
tract in writing or under seal, his liability or non-liability
will, as a general rule, depend upon the true construction
of the writing, though, as will be seen hereafter, a prima
facie liability upon a written instrument may in certain
cases be rebutted.® .

If a principal has entrusted goods to his agent for sale,
and that agent wrongfully raises money upon such goods,
the principal is at liberty, at any time after he discovered
the fact, in taking the accounts between himself and his

7. Catlin v. Bell, 4 Camp. 183.

8. White v. Lady Lincoln, 8 Ves.
363.

9. Rogers v. Boehm, 2 Esp. 702;
Thompson v. Havelock, 1 Camp. 527;
Turnbull v. Garden, 38 L. J., Ch. 331.

1. Rogers v. Boehm, supra; Travers
v. Townsend, 1 Bro. Ca. Ch. 384;
Wren v. Kirton, 11 Ves. 377, 382.

8. Paterson v. Gandasequi, 15 East,
62; Eo parte Hartop, 12 Ves. 352. .

8. Scrace v. Wittington, 2 B. & C.
11; Iveson v. Connington, 1 B. & C.
160.

4. Eo parte Hartop, supra.

8. See Wake v. Harrop, 1 H. & C.
202; and Lindus v. Bradwell, 5 C. B.
§88.
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agent, to abandon the goods altogether, and to treat the
money so raised as money had and received to his own use.®

SECT. 2. Measure of Damages.

The measure of the damages to which he may be liable
must be ascertained by the application of rules common to
the whole law of contracts. The general rule of law upon
the subject was laid down by the Court of Exchequer in the
often-quoted case of Hadley v. Baxendale.” The rule enun-
ciated by the court in that case is, that where two parties
have made a contract, which one of them has broken, the
damages which the other party ought to receive in respect
of such breach of contract should be such as may fairly and
reasonably be considered either arising naturally, i. e.,
according to the usual course of things from such breach of
contract itself, or such as may reasonably be supposed to
have been in the contemplation of both parties at the time
they made the contract, as the probable result of the breach
of it.

But when the damages sought to be recovered are not
those which in the ordinary course of things would nat-
urally arise, but are of an exceptional nature, arising from
special and peculiar circumstances, it is clear that in the
absence of any notice to the defendant of any such circum-
stances, such damages cannot be recovered.?

[235] SEcT. 3. Omission to perform Gratuitous
Undertaking.

- In order to maintain an action against an alleged agent
for omitttting to perform something undertaken, the princi-
6. The right to waive a tort and

sue in assumpsit will be found treated
at length by Judge Cooley in the

Cases on the Measure of Damages, p.
126.

Bench and Bar for January, 1871
(Vol. 2, p. 218); and see Cooley on
Torts, 91 et seq.

7. 9 Ex. 341, 354; 23 L. J.,, Ex 182,
See this case in Sedgwick’s Leading

8. Per Blackburn, J., in Horne v.
Midland Railway Company, L. Rep.,
8 C. P. 140. See, generally, as to
damages, Hale on Damages; Souther-

land on Damages and Sedgwick on
Damages.
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pal must show that the agent was bound either by custom,
or by some duty imposed on him by law to do the particular
thing. When there has been no consideration for his prom-
ise, it connot be said that the agent has been bound by con-
tract. This was laid down clearly in the old law books.
Thus it was said, if a person promises to build a house
within a given time, no action lies for non-performance,
unless a consideration be alleged for it.? To the same effect
are the observations of Lord Holt in the case of Cogs v.
Bernard.! Such a custom exists in the case of a ferryman,
carrier, porter or innkeeper, but not in the case of an
attorney.?

It may be taken as a universal proposition that an agent,
whether remunerated or unremunerated, is liable to his
principal for the loss suffered by the latter owing to the
negligence of the agent in performing the duties under-
taken. The distinction between paid and unpaid agents
vanishes in considering their liability for misfeasance.* No
universal rule, however, can be laid down to determine what
amount of negligence will render each and every agent
liable. Actionable negligence is not a constant but a var-
iable quantity. Actionable negligence varies with the
amount of skill any particular agent or class of agents is
presumed to bring to bear upon the performance of the
duties he has undertaken.

SECT. 4. Negligence in Performing Undertaking.

An agent is liable for misfeasance in performing a grat-
uitous undertaking if he fails to exercise that degree of skill
which is imputable to his situation or employment. Any
failure on his part to fulfil the obligations imposed upon him
as being possessed of the skill which he hold himself out to
the world as possessing is actionable negligence.

9. I Rol. Abr. 9 E. 41. See this subject fully considered in

1. 3 Ld. Raym. 909; see, too, Lea [Edwards on Bailments, §§ 77 et seq.;
v. Welch, 2 Ld. Raym. 1516. See Story on Bailments, §§ 165 et seq.; 2
Elsee v. Gatward, 5§ T. R. 143. Kent Com. *569 et seg.; Thorne v.

8. Fish v. Kelly, 17 C. B,, N. 8. 194. Deas, 4 Johns. 84.

8. 13 O. B. 466.
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[243] S8Ecrt. 5. Profits made in course of Agency.

All profits directly or indirectly made in the course of, or
in connection with, his employment by a servant or agent
without the sanction of the master or principal, belong ab-
solutely to the master or principal.* So, whenever the earn-
ings acquired in the service of a third person have reached
the hands either of the servant who acquired them or of
the master, they belong to the master.

SECT. 6. Liability of Agent to account.

An agent may be bound to account—

(1) For the property of his principal.
(2) For interest in some cases.®

Executors in all cases must account for interest if they
. have used the money in trade, or received any interest

for it.c

If in any case an executor or trustee makes any advantage

of the trust money, the cestui que trust is entitled to it; and
if he incurs any loss by undue management or wilful neglect,
he must answer for it to the cestui quc trust.?

[248] So a receiver of a public trust who made interest of
the balances in his hands; ® an administrator who retained
and made use of the undistributed property;® mercantile
agents who made use of remittances as their own;! a person
bound by recognizances to account annually, though he had

4. Any advantage gained by the
agent, whether it is the part of per-
formance or violation of duty, be-
longs to the principal. See Dodd v.
Wakeman, 26 N. J. Eq. 484; Jude-
vine v. Hardwick, 49 Vt. 180; Dutton
v Willner, 52 N. Y. (anno. reprint)
313,

5. Interest is to be allowed where
the law, by implication, makes it the
duty of the party to pay over the
money to the owner without any pre-

vious demand on his part. Dodge v.
Perkins, 9 Pick. 368.

6. See this subject fully considered
in 2 Wms. on Ex’rs (6 Lond. ed.),
P 1702 et seq.

7. Lowson v. Copeland, 2 Bro. C. C.
156; Hill v. Simpson, 7 Ves 152; Lee
v. Lee, 2 Vern. 548.

8. Earl of Lonsdale v. Church, 8
Bro. C. C. 41.

9. Stacpoole v. Stacpoole, 4 Dow,
209.
1. Rogers v. Boehm, 2 Esp. 703,
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made no use of the money;2 and a receiver keeping money
in his hands after it was due,® have been held accountable
for interest.

An auctioneer being, as a rule, only a stakeholder, is not
liable to pay interest on money in his hands, whether he
has used the money or not.*

As a rule an agent is liable to acount to his principal
only. It is immaterial that the principal is trustee of a char-
ity, and manages its affairs by an agent, who receives the
income, and [249] has in his possession the title-deeds.®

So, too, as a rule, when a sub-agent is employed by an
agent, he is only liable to account to the agent and not to
the principal;®

An agent who fails to account is liable to forfeit remun-
eration for his labour. Mere irregularity, however, in the
account, will not suffice to work such forfeiture. If the
agent can make out his claim by satisfactory evidence he
will be paid.’

It is a settled rule of law that an agent shall not be al-
lowed to dispute the title of his principal® Hence, after
accounting with his principal, and receiving money as
agent, he cannot afterwards say that he did not receive it
for the benefit of his principal, but for that of some other
person.® A bailee has no better title than the bailor, and
consequently, if a person entitled as against the bailor to
the [251] property claims it, the bailee has no defence
against him.!

8. Dawson v. Massey, 1 Ball & B.
219.

3. Fletcher v. Dodd, 1 Ves. Jr. 85.

4. Harrington v. Hoggart, 1 B. &
Ad. 577.

§. Attorney-General v. Chesterfleld,
Earl of, 18 Beav. 596.

8. Cartwright v. Hateley, 1 Ves.
Jr. 292; Stephens v. Badcock, 3 B. &
Ad. 354. See, however, Turner v.
Turner, 36 Tex. 41; Louisville, ete.,
Ry. Co. v. Blair, 4 J. Baxter, 407.

7. White v. Lady Lincoln, 8 Ves,
863. Willard’s Eq. Jur. *104.

8. See Holbrook v. Wight, 24 Wend.
169; Barnardo v. Kobbe, 54 N. Y.
(anno. reprint) 516; Collins v. Tillou,
26 Conn. 368; Edwards on Bailments,
§ 73.

9. See per Abbott, C. J., Dickson v.
Hammond, 2 B. & Ald. 310.

1. Wilson v. Anderton, 1 B. & Ad.
450; Biddle v. Bond, supra. The
bailee will not be excused from his
duty to restore the property bailed,
to his bailor, unless he shows that it
was taken from him by one possess-
ing a paramount title, or by due
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[254] CHAPTER IIL

DUTIES AND LIABILITIES OF AGENT IN FIDUCIARY POSITION.

SEcT. 1. Fiduciary Relations generally.

The terms ‘‘ trustee ’’ and ‘‘ agent ’’ are frequently used
in a loose way as though those terms marked off absolutely
distinct and separate duties and liabilities. All trustees,
however, are agents; but all agents are not trustees. A
trustee is an agent and something more. An agent is simply
one placed in the stead of another; he is a trustee only so
far as there is vested in him for the benefit of another some
estate, interest, or power in or affecting property of any
description; and an agent, who is in a fiduciary position, is
a trustee in this sense of the word; in other words, fiduciary
and trustee are convertible terms.! Wherever there is a
relation which puts one party in the power of the other,
there exists a fiduciary relation.? No hard and fast precise
rule is laid down for the regulation of the dealings of
persons in a fiduciary position. Where the known and
defined relation exists, the conduct of the party benefited
must be such as to sever the connection and to place
him in the same circumstances in which a mere stranger
would have stood, giving him no advantage, save only
whatever kindness or favour may have arisen out of the
connection. Where, on the other hand, the only relation
between the parties is that of friendly habits or habit-
ual reliance on advice and assistance, accompanied with
partial employment in doing some sort of business, care
must be taken that no undue advantage shall be made of the
influence thus acquired.® The relation of principal and
agent is a relation which may put one party in the power
of another to a greater or less extent according to the cir-

process of law, or that the title of his 8. Sears v. Shafer, 6 N. Y. (anno.
bailor is ended. See Burton v. Wil- reprint) 268.
kinson, 18 Vt. 186; McKay v. Draper, 8. See, however, 1 Story’s Eq. Jur.,
27 N. Y. (anno. reprint) 256. §§ 218, 309 et seq.

1. Tate v. Williamson, L. Rep. 2
Ch. 61.

6
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The confidence reposed in the

agent might be abused with impunity in a variety of ways,
did not the doctrines of equity intervene.

SECT. 2. Agent employed to purchase.

The cases that have reference to the fiduciary relation of
agents employed to make a purchase may be divided into

three classes.

(1) Where the agent prevents the principal beneficiary
or cestui que trust from purchasing property, and
purchases it himself for the purpose of gaining a

profit for himself.

(2) Where the agent sells his own property to the prin-
cipal, [263] cestui que trust, or beneficiary, but
conceals the fact that it is his own.

(3) Where the agent is expressly authorized to buy, and
he does 80 at a certain price, and then misrepre-
sents to his principal what has been done, thereby
gaining for himself a profit in the transaction.

(1) An agent who is employed to make a purchase for

his principal will not be permitted either to purchase for
himself or to make a feigned purchase for his principal
from himself without the consent of his employer.® If such
an agent becomes a purchaser for himself, he will be con-
sidered as a trustee for his principal.® An agent will not
be allowed to make a secret profit out of the conduct of his

4. See 1 Story’s Eq. Jur., §§ 315,
316. This subject is too extensive to
be trcated here.

8. Taussig v. Hart, 58 N. Y. (anno.
reprint) 425; Tewksbury v. Spruance,
75 Ill. 187; Ely v. Hanford, 65 id.
267. :

8. Ringo v. Binns, 10 Pet. 269; Von
Hurter v. Spengeman, 17 N. J. Eq.
185; Wolford v. Herrington, 74 Penn.
St. 311; Van Epps v. Van Epps, 9
Paige, 2337. .

“ The policy of the law forbids, as

conducive to fraud and inimical to
fair dealing, the purchase by masters,
trustees, executors, administrators,
guardians, and all others, at their
own sales, as also all agents, publio
and private, who are concerned in sell-
ing, whether such purchase be direct
or indirect; and, if made, such sales
will be set aside on application of the
parties interested.” Rorer on Jud.
Sales (2d ed.), § 413, where a large
collection of cases upon the point will
be found.
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agency; and an agent employed to purchase will not be al-
lowed to sell to his principal at a higher price than he gave
himself.”

" The dealings of an agent with his principal will not in
any case be deemed valid, unless they are accompanied with
the most entire good faith, and unless there is a full dis-
closure of all facts and circumstances, as well as an absence
of all undue influence, advantage, or imposition.®

8Secr. 3. Fiduciary Relations where the Agent is appointed
to sell.

The policy of the law is to prevent any person placing
himself in a position where his interests conflict with his
duty. If it is the duty of one individual to act for another,
he must act in perfect good faith. He cannot take advan-
tage of a confidence reposed in him. He cannot enrich him-
self by a violation of his duty in the smallest particular. The
cases in the reports upon the present question are very
numerous.®

The fact that the agent has used the name of another per-
son as the purchaser instead of his own is sufficient to in-
validate the transaction in equity.! Proof of undervalue is
not necessary.? In order that an agent, employed to sell,
may purchase himself, he should disclose to his principal
all the knowledge which he himself possesses.?

7. Ely v. Hanford, 65 Ill. 267; Col-
lins v. Case, 23 Wis. 230.

8. See this subject considered at
length in 1 Story’s Eq. Jur. § 315 et
seq.

9. See notes, Evans Agency (Ewell’s
ed.), 369 et seq.

1. Trevelyan v. Carter, 9 Beav. 140;
Lewis v. Hillman, 3 H. L. Ca. 607;
Davoue v. Fanning, 2 Johns. Ch. 252.

8. Murphy v. O’Shea, 2 J. & L. 420.

In the case of a contract of pur-
chase and sale between attorney and
elient, or principal and agent, or of

an agreement giving beneflts and ad-
vantages to the agent or attorney, the
burden of establishing its perfect
fairness, adequacy and equity, is
thrown upon the attorney or agent,
and in the absemnce of such proof,
courts of equity treat the case as one
of constructive fraud. Condit v.
Blackwell, 22 N. J. Eq. 481, citing
Parkist v. Alexander, 1 Johns Ch.
394, and other cases.

8. Lowther v. Lowther, 13 Ves.
103; Farmer v. Brooks, 9 Pick. 213.
See ante notes.
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SECT. 4. Fiduciary relation of Directors.

Directors are persons selected to manage the affairs of
a company for the benefit not of themselves but of the share-
holders. Their office is one of trust.* If they undertake
the office, their duty is to execute it fully and entirely. If
that office requires all their time and attention, it is their
duty to give them.® Their fiduciary character is well es-
tablished, nor can they by any subterfuge, however skilful
and however coloured, take advantage of their position to-
the detriment of the shareholders. They will not, any more
than other agents, be allowed to make a secret profit out
of their office, or in transactions with the company.®

Few principles of law are better established than the rule
that an agent cannot be allowed to make any profit out of
the matter of his agency, without the knowledge and con-

4. Equity deals with the directors reasomadle time. Stewart v. Lehigh

of a private corporation as trustees
of the corporation; but with merely
ministerial officers (im this case the
superintendent of the company’s
mills) as agents. Cook v. The Berlin
Woolen Mill Co., 43 Wis. 433; Cum-
berland Coal Co. v. Hoffman Steam
Coal Co.,, 18 Md. 456; Michoud v.
Girod, 4 How. 554; Hodges v. New
Eng. Ecrew Co, 1 R. I. 321; Robin-
son v. Smith, 3 Paige, 222; Verplanck
v. Ins. Co.,, 1 Edw. Ch. 84; Percy v.

Millodon, 3 La. 568; Jackson v.
Ludeling, 21 Wall. 616; Ang. & Am.
on Corp. § 312.

The same rules are appilcable to
the contracts of directors with the
corporation, as are applicable to the
dealings of other parties holding a
fiduciary relation to each other. See
Perry on Trusts, § 207, and the above
cited authorities.

An express contract between a di-
rector and his company i8 not void,
but voidable at the option of the
oestui que trust exercised within a

Valley R. R. Co., 38 N. J. Law, 505.

The law does not permit one who
acts in a fiduciary capacity to deal
with himself in his individual ca-
pacity, and express contracts thus
made are contrary to public poliey.
A promissory mnote, therefore, made
by a corporation, payable to its act-
ing trustees, is void. Wilbur v. Lynde,
49 Cal. 290; San Diego v. San Diego,
ete. R. R. Co., 44 id. 108, 112.

But the doctrine that the directors
of a corporation are trustees for the
stockholders, has relation only to the-
acts of the directors in connection
with the property held by the cor-
poration itself, and to their manage-
ment of its business. Commissioners
of Tippecanoe County v. Reynolds, 44
Ind. 559. See, also, Spering’s Appeal,
71 Penn. St. 11.

5. See per Sir J. Romilly, The York
and North Midland Rail. Co. v. Hud-
son, 16 Beav. 485; Bennett’s case, 4
De G. & M. 297.

8. See ante.
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sent of his principal, beyond his proper remuneration as
agent.

Secondly, as to promoters.

When it is once established that promoters are in a fidu-
ciary position, they cannot become vendors to the company
unless they make a full disclosure.

The following propositions may be gathered from the
opinions delivered by the learned Lords Justices:

(1) A promoter is in a fiduciary relation to the company
which he causes to come into existence. If he has
a property which he desires to sell to the company,
it is quite open to him to do so, but upon him, as
upon any other person in a fiduciary position, it is
incumbent to make full and fair disclosure of his
interest and position with respect to that property.
There is no difference in this respect between a
promoter and a trustee, steward or other agent.

(2) It is not merely a technical rule which requires that
a vendor in any respect in a fiduciary position
should tell the exact truth as to his interest.

(3) A contract entered into by one agent of the promoter
of a company to sell with another agent of the pro-
moter to buy, is a mere pretence or sham contract.

(4) The company being the body with whom, by its
agents, the contract is entered into, must be the
body to set it aside, and although individual share-
holders who were parties to the fraud may be bene-
fited, yet it is not the [285] doctrine of the courts
of equity to hold its hand and avoid doing justice
because it cannot apportion the punishment.

(5) All members of a syndicate, under circumstances

such as are above stated, are liable jointly and
severally.

BECT. 5. The Fiduciary Position of Legal Advisers.
(a.) In the matter of contract.

The general rule of law, equally applicable to all trustees
and persons in a fiduciary position, is, that no person in
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such a position may take advantage of the confidence re-
posed in him. The sound policy upon which the rule is
based is nowhere more apparent than in transactions be-
tween parties standing in the relation of solicitor and client
or counsel and client.

The subject may be considered in its consequences:

(1) In matters of contract;
(2) Where the client makes a gift;
(3) In the matter of giving professional service.

(1) Legal advisers may contract with their clients pro-
vided the relation is dissolved, provided the duties attach-
ing to their position are satisfied.” The relation between the
parties must be changed; that is, the confidence in the party,
the trustee or attorney, must be withdrawn. ‘¢ An attorney
buying from his client can never support it unless he can
prove that his diligence to do the best for the vendor has
been as great as if he was only an attorney dealing for that
vendor with a stranger. That must be tkLe rule.’”’® The
proof of actual fraud or incapacity on the part of the attor-
ney, is not necessary in order to set aside [288] the con-
tract.?

(b.) Where the client makes a gift to his adviser.
No gift or gratuity to a legal adviser, beyond his fair
professional demand, made during the time that he con-

tinues to conduct or manage the affairs of the donor, will,
as a rule, be permitted to stand, more especially if such gift

7. There are no transactions which
courts of equity will scrutinize with
more jealousy than dealings between
attorneys and their clients, especially
where the latter are persons of inm-
ferior capacity and inexperienced in
business. Mills v. Mills, 26 Conn. 213;
Gibson v. Jeyes, 6 Ves. 266. See, also,
Nesbit v. Lockman, 34 N. Y. (anno.
reprint) 167.

8. In the case of a contract of pur-
chase and sale between attorney and
elient, or of an agreement giving bene-

fits and advantages to the agent or
aitorney, the burden of establishing
its perfect fairness, adequacy, and
cquity, is thrown upon the attorney,
and in the absence of such proof,
courts of equity treat the case as one
of constructive fraud. See Condit v.
Blackwell, 23 N. J. Eq. 481; Howell
v. Ransom, 11 Paige, 538; Dunn v.
Record, 63 Me. 17; Hitchings v. Van
Brunt, 38 N. Y. (anno. reprint) 335.
9. 6 Ves. 270.
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or gratuity arises immediately out of the subject then under
the adviser’s conduct or management, and the donor is at
the time ignorant of the nature and value of the property
80 given.'

The rules with regard to gifts are more stringent than
those with regard to purchases.? The rules against gifts, it
has been said, are absolute; the rules against purchases are
modified.? Parol evidence is admissible to prove that no
consideration passed between solicitor and client, although
a consideration appears on the face of the conveyance.*
‘Whenever a case comes before the courts it must stand upon
its own circumstances, and the court will try the applica-
tion of the principles.®

(c.) In respect to rendering servioes.

Wherever a professional man is called in to give his ser-
vices to a client, whether to prepare a deed or will, the law
imputes to him a knowledge of all the legal consequences
likely to result, and requires that he should distinctly and
clearly point out to his clients all those consequences from
whence a benefit may arise to himself from the instrument
so prepared; and if he fails to do so, he will not be allowed
to retain the benefit®

1. Middleton v. Wells, 1 Cox, 112; 3. Per Lord Justice Turner, in Hol-
4 Bro. P. C. 245. ‘man v. Loynes, 18 Jur. 543.

2. Greenfield’s Estate, 14 Penn. St. 4. Tompson v. Judge, 3 Drew. 306.
489, 506. The rule would seem to be 8. Ormond v. Hutchinson, 13 Ves.
more stringent than where the advan- 47, per Lord Erskine.
tage flows from a contract or mutual 6. Watt v. Grove, 28 Ch. & Lef.
arrangement. 491; Bulkley v. Wilford, 2 C. & F.

102.
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[299] CHAPTER IV.

LIABILITY OF AGENTS TO THIRD PARTIES.

SEcT. 1. On Contracts.
(a.) Where Agent contracts without Authority.!

He may after the determination of his authority act upon
a belief that his authority is still in force.

1. Acting upon such belief he may omit to give to the
other contracting party such information as would
enable that other equally with himself to judge as to
to the authority under which he proposed to act.

2. Acting upon such a belief he may give to the other con-
tracting party all such information.

The leading case upon the first point is that of Smout v.
1lbery,? decided in the year 1842.

Secondly, the fact that a person assumes to act as agent
owing to an honest mistake, is not any ground to free him

from liability.?

1. An agent who makes a contract
not binding upon his principal by
reason of the fact that it was unau-
thorized, is liable in damages to the
person dealing with him upon the
faith that he posscssed the authority
assumed. See Baltzen v. Nicolay, 53
N. Y. (anno. reprint) 467.

2. This case was an action for
goods supplied to a married woman
by the plaintiff, who had been in the
habit of supplying the defendant’s
husband, and who continued to supply
the wife after her husband went
adroad, where he died. The ques-
tion for the court to determine was,
whether the wife was liable for the
goods supplied from the date of her
husband’s death until the arrival of

the news of the death. 10 M. & W.
1. The court, having taken time to
consider its judgment, which was de-
livered by Baron Alderson, held that
the wife was not liable, on the ground
“that there must be some wrong or
omission of right on the part of the
agent, in order to make him person-
ally liable on a contract made in the
name of his principal.”

The law of this case is doubted by
Mr. Parsons in his work on contracts.
1 Pars. Cont. (6th ed.) *67, note v.
See, however, Story on Agency, § 264,
note.

+ 8. Mr. Bigelow, in his collection of
Leading Cases on Torts, says that
“it ig settled law that if a person
honestly assume to act for amother
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The test, whether a person whose assumption of authority
was due to an honest mistake is liable [303] for the conse-
quence of his want of authority is, whether or not he has
stated as true what he did not know to be true, omitting at
the same time to give such information to the other con-
tracting party, as would enable him equally with himself to
judge as to the authority under which he proposed to act.*

(b.) Where an agent contracts in his own name.

Where an agent enters into a contract in his own name,
he is prima facie liable upon that contract,® and the question
arises whether parol evidence is admissible to relieve the
agent of this prima facie liability.

It may be laid down generally that, wherever an agree-
ment is made, parol evidence may be given to show that
one or both of the contracting parties were agents for other
persons, and acted as such agents in making the contract
80 as to give the benefit of the contract on the one hand to,
and charge with liability on the other, the unnamed prin-
cipal; and this whether the agreement be or be not required
to be in writing by the Statute of Frauds.® This evidence
in no way contradicts the written agreement.

in respect of a matter over which he Lans. 381; Newman v. Sylvester, 42

has no authority, he renders himself
liable to an action; the action being
sometimes said to bde for the breach
of an implied warranty of authority,
and in otkers for a false representa-
tion.” Big. Lead. Cases on Torts, p.
22, citing Collen v. Wright, 8 Ell. &
B. 647; Cherry v. Colonial Bank, L.
R. 3 P. C. App. 24; Richardson v.
Williamson, L. R. 6 Q. B. 276; White
v. Madison, 26 N. Y. (anno. reprint)
117, 124; Jefts v. York, 4 Cush. 371;
8. ¢, 10 id. 392; Bartlett v. Tucker,
104 Mass. 336.

4. See Polhill v. Walter, 3 B. &
Ad. 114; Aspinwall v. Torrance, 1

Ind. 106.

5. See Guernsey v. Cook, 117 Mass.
548.

6. Weston v. McMillan, 42 Wis.
567; Higgins v. Senior, 8 M. & W.
844; Eastern R. R. Co. v. Benedict, 5
Gray, 561.

The case of bills of exchange is an
exception which stands upon the law
merchant, and promissory notes an-
other, for they are placed on the same
footing by the Statute of Anne. Parke
B., in Beckham v. Drake, 9 M. & W.
79; Anderton v. Shoup, 17 Ohio St.
1285.
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(c.) Where the agent has received money.

The result of the authorities may be thus summarized:

[313] First, as to cases where money is paid to the agent
for the use of his principal.

An agent to whom money has been mispaid for the use of
his principal is not personally liable to the person who
makes the payment—

(1) Where the agent has [innocently] paid over the
money to his principal without notice;”

(2) Where, before notice, the situation of the agent has
been altered by anything done by him upon the
assumption that the payment was good.®

The agent will be personally liable to the third party—

(1) Where the agent pays over the money to his principal
after notice;?®

(2) Where the agent, being a stakeholder, receives a de-
posit, which he pays over before the conditions
upon which it is to be paid are fulfilled;?

(3) Where the agent retains money in satisfaction of an
illegal claim, and pays it over to his principal,
provided the maxim én pari delicto does not apply.?

An agent who receives money for his principal is liable
as principal so long as he stands in his original situation,
and until there has been a change of circumstances by his
having paid over the money to his principal, or done some-
thing equivalent to it but the mere forwarding of his
account to the principal, and the placing the sum to his
credit, is not such a change of circumstances as would free
the agent from liability.*

7. Pond v. Underwood, 2 Raym. 9. Hearsey v. Pruyn, 7 Johns. 179;
1210; East India Company v. Trillon, Bend v. Hoyt, 13 Pet. 263.
3 B. & C. 280; Elliot v. Swartwout, 1. See Carew v. Otis, 1 Johns, 418.
10 Pet. 137; Mowatt, v. McLelan, 1 8. Towson v. Wilson, 1 Camp. 396.
Wend. 173. 8. Per Lord Ellenborough, Cox v.
8. Buller v. Harrison, Cowp. 565; Prentice, 3 M. & S. 348.
La Farge v. Kneeland, 7 Cow. 456. 4. Buller v. Harrison, Cowp. 5§65.
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(d.) Where the principal directs a payment to third parties.

An agent who has received money from his principal to
pay to a third person, is liable to the latter in an action; but
in order to render the agent liable to a third person, there
must be a specific appropriation of the money tq the use of
such third person assented to by the agent.®

SEct. 2. In Tort.

An agent or servant, except in the case of a master of a
ship,® is not liable to third parties for acts of negligence,’
but he is liable for acts of misfeasance.®

The rule is that an agent is personally liable to third
parties for doing something which he ought not to have
done, but not for not doing something which he ought to
have done.® In the latter case the agent is liable only to his
employer.

CHAPTER V. [335]

RIGHTS OF AGENT AGAIST HIS PRINCIPAL.

SECT. 1. Right of Agent to Commission.

This right may be derived from an express contract be-
tween the principal and agent, from a legal custom, or from
an implied contract.! It is part of the general law of con-
tracts that where there is an express contract between the
parties, neither can resort to an implied one inconsistent
with the express one.

The amount to which an agent is entitled will, in the ab-

8. Paley, by Lloyd, p. 394; Wil
liams v. Everett, 14 East, 582.

6. Morse v. Slue, 1 Vent. 238.

7. An agent is not liable to a third
person for damage resulting to him
from the non-performance or neglect
of a duty which the agent owes to
his principal. Denny v. The Manhat-
tan Co., 3 Den. 115; s. ¢, § id. 639;

Colvin v. Holbrook, 2 N. Y. (anno.
reprint) 126.

8. Homer v. Lawrence, 37 N. J.
Law, 46; Bell v. Joslyn, 3 Gray, 309;
Henshaw v. Noble, 7 Ohio St. 231.

8. Paley, by Lloyd, 397.

1. See Cutter v. Powell, 6 T. R. 320;
Smith’s Lead. Cases, 17, and notes.
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sence of an [express] contract of custom,? be fixed by a
jury?

When the authority has been duly executed, the agent is
entitled to his commission, unless the services performed
are illegal. An agent cannot claim commission upon a
transaction which has been entered into in violation of his
duties to his principal.*

Where an agent contracts to do an entire work for a
specific sum, he can recover nothing unless the work is done,
or unless it can be shown that it was the defendant’s fault
that the work was incomplete, or that there is something to
justify the [352] conclusion that the parties have entered
into a fresh contract®

SECT. 2. Right to be indemnified.

The principal is bound to indemnify the agent against the
consequences of all acts done by him in pursuance of the
authority conferred upon him,? provided the act is not il-

legal.

The act by the performance of which the expense was
made or damage sustained, must have been performed in
pursuance of the authority or have been duly ratified.”

SECT. 3. Right to lien.

A lien at common law is a right to retain possession o’

~

2. See Suydam v. Westfall, 4 Hill,
211; Kock v. Emmerling, 22 How. 69.

8. The amount in such case must
be determined on a quantum meruit.
See Briggs v. Boyd, 56 N. Y. (anno.
reprint) 289; Ruckman v. Bergholz,
38 N. J. Law, 531.

4. Scribner v. Collar, 40 Mich. 375.

5. Cutter v. Powell, 6 Term Rep.
320; 8. c., 3 Smith’s Lead. Cases, 17,
22. This subject will be found fully
considered in the notes to this case.

8. Taylor v. Stray, 2 C. B, N. S.
175.

Generally it is the right of an agent

to be reimbursed all his advances,
expenses and disbursements, made in
the course of the agency, on account
of or for the benefit of his principal,
whon the advances, expenses and dis-
bursements have beem properly in-
curred and reasonably and im good
faith paid, without any default on the
part of the agent. Maitland v. Mar-
tin, 86 Penn. St. 120. See, also, Fow-
ler v. N. Y. Gold Ex. Bank, 67 N. Y.
(anno reprint) 138.

7. Corbin v. American Mills, 27
Conn. 374; Hurst v. Holding, 3 Taunt.
32.
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the property of another until some claim is satisfied.®
Equitable liens are such as were recognized only in courts
of equity. The main distinction between common law liens
and other liens is, that possession is essential in the former
case, but not in the latter.

Liens are not possessory and non-possessory. The lien
of agents, as agents, is for the most part of the former kind.

A lien has been defined as an obligation which, by impli-
cation of law and not by express contract, binds real or
personal estate for the discharge of a debt or engagement,
but does not pass the property in the subject of the lien® A
lien then may be created by express contract, or it may be
implied from the usage of trade or mode of dealing between
the parties, or it may arise by operation of law.! [363] To
establish a right to a common law or possessory lien certain
conditions must be fulfilled:

(1) Possession by the claimant or his agent.

(2) The possession must be continuous.

(3) Possession must be acquired in good faith, and in the
ordinary course of business or dealing.

(4) If possession is acquired through the owner’s agent,
he must be acting with authority.

(5) The claimant must obtain possession and claim lien
in the same character; and conversely the owner
must give possession and be indebted in the char-
acter. In other words, the claim must not be in-
consistent with the terms upon which possession
was obtained.

Liens are either general or particular.? A general lien
is a right to retain the property of another on account of a
general balance due from the owner to the person who has

8. 3 Pars. on Cont. *234. See, however, Warner v. Martin, 11
It is a simple right of retainer, per- How. 209.
sonal to the party in whom it exists, 9. Fisher on Mortgages, s. 149.
and is not assignable or attachable 1. 3 Pars. on Cont. *238.
as personal property, or as a chose The death of the principal does not
in action, of the person entitled to deprive the agent of his lien. New-
it. Lovett v. Brown, 40 N. H. 511; hall v. Dunlap, 14 Me. 180.
Meany v. Head, 1 Mason, 319. 8. See Tiffany Agency, 464.
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possession. A particular or specific lien is a right to retain
the property of another for charges incurred or trouble
undergone with respect to that particular property.* The
former is not favoured by courts of law or equity; it can,
in the absence of express contract, be claimed only as aris-
ing from dealings in a particular trade or line of business in
which the existence of a general lien has been judicially
proved and acknowledged, or upon express evidence being
given that according to the established custom a general
lien is claimed and allowed.* When a general lien has been
judicially ascertained and established, it becomes a part of
the law merchant which the courts are bound to know and
recognize.® Particular liens, on the other hand, are fav-
oured.®

[368] SEct. 4. Liens of particular classes of agents.

First, as to the lien of auctioneers:

An auctioneer has a special property in the goods sold by
him and a lien on goods in his possession, or on the proceeds
thereof, for his commission and expenses. He may retain
his commission and expenses out of any deposit or sale pro-
ceeds which have been paid to him on account of his prin-
cipal.”

Secondly, Bankers have a general lien upon all notes, bills,
and other securities deposited with them by their custom-
ers, for the balance due to them upon the general account.®

Thirdly, Brokers do not, as brokers, possess a general
lien.?

Fourthly, Factors have a general lien for the balance of
the account.!

3. Bevan v. Waters, 3 C. & P. 520. 8. Paley by Lloyd, 131; Tiffany

4. See per Lord Campbell, Bock v.
Gorrissen, 30 L. J., Ch. 42.

8. Brandao v. Barnett, 12 Cl. & F.
787.

8. Scarfe v. Morgan, 4 M. & W.
283.

7. Drinkwater v. Goodwin, Cowp.
251: Hammond v. Barclay, 2 East,
227; Story Agency, s. 27; Tiffany
Agency, 465.

Agency, 465; Story Agency, s. 380;
Bolland v. Bygrave, Ry. & Moo. 271.
Bank of the Metropolis v. New Eng.
Bank, 1 How. 234; 17 Pet. 174.

9. Barry v. Berringer, 46 Md. 59.

1, Kruger v. Wilcox, Amb. 252;
Sewall v. Nichols, 34 Me. 582; Knapp
v. Alvord, 10 Paige 205.
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Fifthly, A common carrier has a particular or specific
lien at common law which empowers him to retain goods
carried by him until the price of the carriage of those par-
ticular goods has been paid.?

Sixthly, The master of a ship has a maritime lien both
for his wages and disbursements, and his claim is to be pre-
ferred to the claim of a mortgagee.® A maritime lien does
not include or require possession.

As to attorneys’ liens, the rule in the United States is not
uniform.* In some States the subject is regulated by statute.
In the Federal courts and in some State courts there is a
lien for fees, costs and disbursements;® in other States the
lien is limited to statutory costs and disbursements;® in
others the lien is denied, though the attorney may deduct
his compensation from moneys in his hands.”

[377] BEecrt. 5. Stoppage in transitu.®

An agent has the right of stoppage in transitu:

‘When he has made himself liable for the price of goods
consigned by him to his principal, by obtaining them
in his own name and on his own credit.®

The right, however, does not exist if at the time of the

8. Butler v. Woolcott, 2 N. R. 64.

8. The Mary Amn, L. R.,, 1 A. & C.
8; 24 Viet. ¢. 10, 8. 10. See, also,
Richardson v. Whitney, 18 Pick. §30.

4. See, generally, Weeks on Att’ys,
§ 372 et seq.; notes, Evans Agency
(EwelPs ed.), 497.

8. Wylie v. Coxe, 15 How. 415;
Newbert v. Cunningham, 50 Me. 231;
Sexton v. Pike, 13 Ark. 193; An-
drews v. Morse, 13 Conn. 444; Walker
v. Sargeant, 14 Vt. 247; Martin v.
Hawks, 15 Johns. 405; Rooney v.
Second Avenue R. R. Co.,, 18 N. Y.
(anno. reprint) 368; Carter v. Davis,
8 Fla. 183; Waters v. Grace, 23 Ark.
118.

6. Wright v. Cobleigh, 21 N. H.

339; Wells v. Hatch, 43 id. 246;
Cozzens v. Whitney, 3 R. 1. 79; Me-
Donald v. Napier, 14 Ga. 89; Elwood
v. Wilson, 21 Iowa, 523; Mansfield v.
Dorland, 2 Cal. 507; Dodd v. Brott,
1 Minn. 270.

7. Dubois’ Appeal, 33 Penn. St.
231; La Framboise v. Grow, 56 Il
197; Hill v. Brinkley, 10 Ind. 1023;
Frissell v. Haile, 18 Mo. 18.

8. See, generally, Tiffany Agency,
475; New York Factors Act, Laws
1839, c. 179, reprinted in Tiffany
Agency, App. p. 477 et seq. Consult
the local statutes of other States.

9. Hawkes v. Dunn, 1 Crom. & Jer:
519; Feise v. Wray, 3 East, 93.
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consignment the agent is indebted to his principal on the
general balance of account to a greater amount than the
value of the goods, and if such consignment has been made
in order to cover his balance.!

Nor does this right exist if the agent is only a surety for
the price of the goods.?

The right of stoppage in transitu may be exercised either
by obtaining actual possession of the goods, or by giving
notice of the claim to the person in whose custody they are
during the transit.?

CHAPTER VI. [379].

RIGHT OF AGENT AGAINST THIRD PARTIES.

Sect. 1. Upon Contracts.

An agent is entitled to bring an action against third per-
sons upon contracts to which they are parties —

(1) Where the agent has contracted personally.

(2) In certain cases where the agent is the real principal.

(3) Where the agent has a special interest in the subJect-
matter of the contract.

(4) In some cases where money is paid on contract which
turns out to be illegal, or where it is paid by
mistake.

Firstly. Where the agent has contracted personally.

It is a well-established rule of law that when a contract
not under seal is made with an agent in his own name, for
an undisclosed principal, either the agent or the principal
may sue upon it,! the defendant, in the latter case, being

1. Wiseman v. Vandeputt, 3 Vern. 1, See ante; Taintor v. Prendergast,
203; Vertue v. Jewell, 4 Camp. 31. 38 Hill, 73; Huntington v. Knox, 7
8. Siffken v. Wray, 6 East, 371. Cush. 371; Chandler v. Coe, 54 N. H.
8. Northey v. Field, 2 Esp. 613; 661; Culver v. Bigelow, 43 Vt. 249;
« Litt v. Cowley, 7 Taunt. 169. See Saladin v. Mitchell, 45 Ill. 79.
Newhall v. Vargas, 13 Me. 93; Mot-
tram v. Heyer, 5 Den. 629.
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entitled to be placed in the same position, at the time of the
disclosure of the real principal, as if the agent had been the
real contracting party.

Secondly. Where the agent is the real principal.

The mere fact that the agent has contracted as agent will
not disentitle him to sue.?

Thirdly. When the agent has a special interest.?

Fourthly. When money is paid by mistake or under
illegal contract.*

‘Where the agent sues in his own name the defendant may
avail himself of all defenses which would be good at law
and in equity.®

SECT. 2. Rights of agent against third parties in tort.

Any special or temporary ownership of goods, with im-
mediate possession, is sufficient to maintain an action for
conversion.®

A factor, or a bailee, or any other person with a right of
his own, however special or trivial, has a property sufficient
for the purposes of this action, and as against a mere
wrongdoer, may recover the whole value of the property,

being accountable over to the general owner.”

8. Raynor v. Grote, 15 M. & W.
359.

8. Whitehead v. Potter, 4 Ired.
Law, 357; Murray v. Toland, 3 Johns.
Ch. 569; Toland v. Murray, 18 Johns.
24.
4. Stevenson v. Mortimer, Cowp.
805.

5. See post.

One who is simply employed to sell
goods and pay over to his employer
the money received from the sales,
has mo aeuthority to emchange such
money with a third person; and, if
ke does 80, and receives in exchange
a counterfeit bill, he may maintain an
action in Ris own name to recover
back the money paid out him for
it; and it is not necessary, before

7

bringing such action, to offer to re-
turn the counterfeit bill. Kent v.
Bornstein, 12 Allen, 342.

See, also, Hungerford v. Scott, 37
Wis, 341, where an action by a steam-
boat agent to recover from a pur-
chaser the difference between the price
received by him and the schedule
price of tickets sold, which he had
paid to the company, the tickets being
sold by the agent by mistake for less
than the schedule price, was held
not to lie.

6. Legg v. Evans, 6 M. & W. 36.

See this subject fully considered in
Cooley on Torts, pp. 442-447.

7. Cooley on Torts, 447; Edwards
on Bailments, §§ 37, 69, 103 et seq.,
329,
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CHAPTER VIL [395].

THE RIGHTS OF THE PRINCIPAL AGAINST THIRD PARTIES.

SECT. 1. The right to sue on coniracts of agent.

Those acts or contracts of an agent which render the
principal liable to third parties impose upon the third
parties themselves a reciprocal obligation to the principal;
and the principal may enforce those rights by action.!

The right of the principal to sue is paramount to that of
the agent, and in cases where either may bring an action,
the former, by giving notice to the other contracting party,
puts an end to the agent’s right of action, except in cases
where the agent has a lien upon the subject-matter of the
action equal to the claim of the principal.?

BECT. 2. The right of the principal to recover money wrong-
fully paid or applied.

Where a man pays money by his agent which ought not
to have been paid, either the agent or [405] his principal
may bring an action to recover it back. The agent may,
from the authority of the principal; and the principal may,
as proving it to have been paid by his agent.?

SECT. 3. The right of the principal to follow property wrong-
fully conveyed or its proceeds.

Whenever the property of a party has been wrongfully
misapplied, or a trust fund has [406] been wrongfully con-
verted into another species of property, if its identity can

1. See Conklin v. Leeds, 58 Ill. 178; 8. See Taintor v. Prendergast, 3
Barber v. QGarvey, 88 id. 184; Hill, 73, and Sadler v. Leigh, 4
Machias Hotel Co. v. Coyle, 35 Me. Camp. 196.

405. 3. Sadler v. Evans, 4 Burr. 1984;

Otherwise, if the contract is under Stevenson v. Mortimer, Cowp. 805;
seal. Briggs v. Partridge, 64 N. Y. Farmers’ & M. Bank v. King, 57 Penn.
(anno. reprint) 357. 8t. 202.

-~
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be traced, it will be held, in its new form, liable to the rights
of the original owner or cestui que trust.*

SECT. 4. The right to rescind contracts affected by fraud.®

Any surreptitious dealing between one principal and the
agent of another principal is a fraud upon the latter of
which courts of equity will take cognizance.

[439] CHAPTER VIIL

LIABILITY OF PRINCIPAL TO THIRD PARTIES,

[440] SEct. 1. On contracts of agent.!

A principal is liable to third parties for whatever the
agent does or says; whatever contracts, representations or
admissions he makes; whatever negligence he is guilty of,
and whatever fraud or wrong he commits, provided the
agent acts within the scope of his [real or] apparent au-

4. Story, Eq. Jur. § 1258 et seq.

If an agent mingles his principal’s
money with his own, so that it can-
not be followed, the principal can not
recover it specifically. But the agent
does not convert himself into a mere
debtor; the principal may claim from
the admixture the sum which be-
longed to him. Farmers’ and M. Bank
v. King, 57 Penn St. 203. See School
District v. First Nat. Bank, 102
Mass. 174.

5. As to revocation of the agent’s
authority by his fraudulent acts, see
ante.

See 2 Story Eq. Jur. §§ 794-8,
where it is stated that “ compensation
or damages, it would seem, ought or-
dinarily to be decreed in equity only
as incidental to other relief sought
by the bill, and granted by the court,

or where there is no adequate remedy
at law; or where some peculiar equity
intervenes.” Where, however, specific
performance is impossible for the
reason that the title is defective, or
the vendor has incapacitated himself
from performing the contract, com-
pensation may, as it seems, be de-
creed. See Greenaway v. Adams, 12
Ves. 401; Woodcock v. Bennett, 1
Cow. 711; Milkman v. Ordway, 106
Mass. 332. See, however, contra, cases
cited in note to Evans Agency
(Ewell’s ed.), 574-575.

1. The subjects treated in this
chapter have already been consid-
ered ante, and hence further treatment
here is unnecessary. The student
may, however, read with profit the
discussion of the cases in the original
text, p. 576 et seq., Ewell’s edition.
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thority, and provided a liability would attach to the prin-
cipal if he was in the place of the agent.?
But the agent alone is liable in the following cases:

‘Where he covenants personally in instruments under
seal.®

‘Where he contracts personally in negotiable instruments.*

‘Where exclusive credit is given to the agent, the principal
being known.

‘Where an agent commits a wilful wrong.

Although, however, a principal cannot by secret limita-
tions of an agent’s apparent authority free himself from
liability upon contracts of the agent based upon his ap-
parent authority, yet this rule will have no operation where
the third party has notice that the agent is acting in viola-
tion of his instructions.®

8ECT. 2. For fraud and misrepresentation of agent.

A principal is answerable [to third parties] where he has
received a benefit from the fraud of his agent, acting within
the scope of his authority, or where the fraud was com-
mitted by the agent in the course of his principal’s business
and for his benefit.®

SEcT. 3. Liability of principal for agent’s acts and negligence.

A principal, master or employer is liable to third parties
for results due to the agent’s acts and negligence when he
is acting within the scope of his authority; but if the agent
or servant is not acting within the [real or apparent] scope
of his employment the employer is not liable for his negli-
gence.”

8. See Holmes v. Mather, L. R,, 10
Ex. 261. To the same point, see N.
Y. Life Ins. Co. v. McGowan, 18 Kan.
300; Mass. Life Ins. Co. v. Eshelman,
30 Ohio St. 647; Planters’ Ins. Co.
v. Sorrells, 57 Tenn. 352; Noble v.
Cunningham, 74 Ill. 51; Bass v. C.
& N. W. R’y Co., 42 Wis. 654. Con-
sider, also, ante.

8. Considered ante.

4. Considered ante.

5. See Howard v. Brouthwaite, 1
Ves. & B. 209.

6. See Allerton v. Allerton, 50 N,
Y. (anno. reprint) 670; Big. L. Com.
Torts, 23 et seq.

7. The test of the master’s respon-
sibility is not the motive of the ser-



Cmup. VIII.] Luaerrry or Privorear 1o THiRD ParTIES. 101

[494] SpoT. 4. Inevitable necessity—Vis major—Act of God.

It may be important to consider whether the damage for
which it is alleged the principal is responsible was due to
the agent’s default or negligence, or whether it was not
rather due to an inevitable and irresistible necessity. The
principles applicable to this branch of law pervade the
whole law of torts.®

BECT. 5. The effect of intrusting performance of work to e
contractor.

The general rule is well established, that if the person on
whose behalf a particular work is done intrusts the execu-
tion of the work to a person whose calling is to perform
work of that kind, and who is master of the workmen em-
ployed, having control over them, he is not liable for in-
juries done to third persons from the negligent execution of

the work.?

This rule is, however, subject to the following exceptions:
(1) Where the work which is intrusted to the independ-

vant, but whether that which he did
was something his employment con-
templated, and something which if he
should do it lawfully, he might do in
the employer’s name.” See the cases
collected and considered in Cooley on
Torts, 535-538, notes.

The question whether a corpora-
tion is liable for the tortious acts of
its agents or servants, is to be de-
termined by the same principles as
determine the question of the liability
of a master for the torts of his ser-
vants. Brokaw v. N. J. R. R. Co,, 32
N. J. Law, 328; Cooley on Torts, 119.
The same principles apply whether
the corporation be private or munici-
pal. Cooley on Torts, 122.

A corporation is not, however, liable
for such wrongs by its agents, as are
beyond the seope of its corporate au-

thority. If its agents undertake to
do what the corporation is not em-
powered to do, their action will not
impose any liability upon the ocor-
poration. See Cooley on Torts, 119;
Dill. Mun. Corp. § 761.

An action of trespass for an assault
and battery will lie against a cor-
poration. Cooley on Torts, 119, 120;
Brokaw v. N. J. R. R. Co,, supra.

8. Bee Smith v. Kenrich, 7 C. B.
564; Fletcher v. Rylands, L. R. 1 Ex.
265; id. 3 H. L. 330; Cooley Torts
(8Stud. ed.), 581, 642.

9. Cuthbertson v. Parsons, 12 C.
B. 304; Milligan v. Wedge, 12 Ad. &
E. 737; Forsythe v. Hooper, 11 Allen,
419; Kelly v. Mayor, etc. of New
York, 11 N. Y. (anno. reprint) 432.
As to who is & contractor, see Cooley
on Torts (Stud. ed.), 477.
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ent control of another involves the performance
of a duty which is incumbent upon the person by
whom the work was so intrusted.!

(2) Where a person is in possession of fixed property,
[500] which is so managed or dealt with that injury
results to another, the former will not escape lia-
bility by reason of the fact that he has employed
an independent and competent contractor.?

Where the employer retains the control and direction

over the mode and manner of doing the work, and an injury
results from the negligence or misconduct of the contractor
as his servant or agent, the employer is placed under a lia-
bility equal and similar to that which exists in the ordinary
case of principal and agent.?

[504] CHAPTER IX.

LIABILITY OF EMPLOYER FOR INJURY CAUSED BY NEGLIGENCE OF
FELLOW-WORKMAN.

The earliest reported case in which the liability of the
master for damage resulting from the negligence of a fellow
servant* was discussed was Priestly v. Fowler,® a decision

of the Court of Exchequer in the year 1837.

1. See Silvers v. Nerdlinger, 30 Ind.
53; Detroit v. Corey, 9 Mich. 165,
and cases there cited; Darmstaetter
v. Moynahan, 27 id. 188.

2. See Silvers v. Nerdlinger, supra;
Chicago v. Robbins, 2 Black, 418;
Clark v. Fry, 8 Ohio St. 358.

8. Cincinnati v. Stone, 5 Ohio St.
_ 38; Chicago v. Joney, 60 Ill. 383;
Sewall v. St. Paul, 20 Minn. 511.

See Bush v. Steinman, 1 B. & P.
404; Martin v. Temperley, 4 Q. B.
298, and cases infra; 10 C. B, N. 8,
470. See Clapp v. Kemp, 122 Mass.
481.

4. The cases holding that the mas-

ter is not liable for injury to his ser-
vant resulting from negligence  of
other servants in the same employ-
ment, are very numerous. A large
number will be found collected in
Cooley on Torts, 542, note; id.
(Stud. ed.), 541. See, also, Bigelow’s
Lead. Caces on Torts, 709. This topie
is more properly treated in a work on
negligence or torts. Besides the works
already cited, see Bevins on Negli-
gence (2 vols. 1908) ; Shearman & Red-
field Negligence (3 vols. 1913).

This subject has also been the ob-
ject of more or less legislation. As the
statute law upon the subject is in &
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The judgment of the court was delivered by the Chief
Baron, Lord Abinger, who in concluding his judgment that
the master was not liable, stated that ‘‘ to allow this sort
of action to prevail would be an encouragement to the ser-
vant to omit that diligence and caution which he is in duty
bound to exercise on the behalf of his master, to protect
him against the misconduct or negligence of others who
serve him.”’

This case has been followed by numerous others and
where not changed by statute is the general rule of law.*

There are, however, some limitations to the rule:

‘¢ Whether invited upon his premises by the contract of
service, or by the calls of business, or by direct request, is
immaterial; the party extending the invitation owes a duty
to the party accepting it, to see that at least ordinary care
and prudence is exercised to protect him against dangers
not within his knowledge, and not open to observation. It
is a rule of justice and right, which compels the master to
respond for a failure to exercise this care and prudence.’’”

So, also, ¢“ it is negligence for which the master may be
held responsible, if, knowing of any peril which is known
to the servant also, he fails to remove it in accordance with
assurances made by him to the servant that he will do
80."8

If, however, the plaintiff knew, or ought reasonably to
have known, the precise danger to him of the machinery or
structure in question, and still continued in the master’s
employment, he may be held to have assumed the extraor-
dinary risk thus created.’ .

transition state, the student should
be careful always to consult the local
statutes and the decisions construing
the same.
5.3 M &W. 1
8. See Cooley on Torts, *542 et seq.;
_1d. (Stand. ed.) 541; Big. Lead. Cas.
Torts, 709.
7. Cooley on Torts, 550; Marshall
" v. Stewart, 2 Macq. H. L. 20; Inder-

maur v. Dames, L. R,, 3 C. P. 311.

8. Cooley on Torts, 559; Lansing v.
N. Y. Cent. R. R. Co., 49 N. Y. (anno.
reprint) 521; Patterson v. Pitts-
burg, ete. R. R. Co., 76 Penn. St. 389.

9. Dorsey v. Phillips, etc. Con-
struction Co., 42 Wis. 583; Laning
v. N. Y. Cent. R. R. Co.,, 49 N. Y.
(anno. reprint) 521.



Digitized by GOOS[@



SMITH ON CONTRACTS.



Digitized by GOOS[@



THE LAW OF CONTRACTS.

SMITH ON CONTRACTS.

LECTURE 1.

ON THE NATURE AND OLASBIFICATION OF CONTRACTS, AND ON CON-
TRACTS BY DEED.

The whole practice of our English Courts of Common
Law,! if we except their criminal jurisdiction and their ad-
ministration of the law of real property, to which may be
added those cases which fall within the fiscal jurisdiction
of the Court of Exchequer, may be distributed into two
classes, Contracts and Torts. [1]

All contracts are divided by the Common Law of Eng-
land into three classes: —

1. Contracts by matter of record.? [2]

2. Contracts under seal.®

3. Contracts not under seal, or simple contracts.

A record is a memorial or remembrance on rolls of parch-
ment; and such memorial is not a record until enrolled in
the proper office.t [3]

The only contract of record with which we now occa-

1. See Supreme Court of Judicature O’Brien v. Young, 95 N. Y. (Anno. Re-
Acts, 36 & 37 Vict,, c. 66 (1873), print), 438, and cases cited in note.
vol. 1, Blackstone. 3. Called deeds on specialties. See

8. Contracts of record are (1) Clark on Contracts (3d Ed.), 63 et
judgments pronounced in litigated seq.
cases or by consent; and (2) recog- 4. Enrollment is not necessary as
nizances which are always by con- a rule in this country. See pleading,
sent. See, generally, Clark on Con- record.
tracts (3d Ed., 1914), 60 et seq.;

[107]



108 O~ ConTrACTS BY DEED.

sionally meet is a recognizance, and that oftener in matters
in which the crown is concerned, than between subject and
subject.

The peculiar incidents of contracts of record are, first,
that, like all records, they prove themselves; that is, their
bare production, without any further proof, is sufficient evi-
dence of their existence, should it be controverted.® [4]

Secondly, that, if it become necessary to enforce them,
that may be done by writ of scire facias,— a writ which
lies on a record only, and cannot [unless authorized by
statute] be made use of for the purpose of enforcing any
other description of contract.®

An obligation by record, however, may be discharged by
a deed of release, though a deed is a matter of inferior
degree.”

The other two classes of contracts are those which are of
most practical importance. These are: —

1. Contracts by deed.

2. Contracts without deed, or simple contracts.

1. With regard to contracts by deed: —

A deed is a written instrument, sealed and delivered. [5]

First, it is & written instrument, and this writing, the old
books say, must be on paper or parchment; for if it were
written on linen, wood, or other substance, it would not be
a deed.®! But though every deed must be written, it is not
necessary that every such instrument should be signed, for
at common law, signature was not essential; ® and although
by several statutes, particularly the statute of frauds, sig-
nature has been rendered essential to the validity of certain
specified contracts, yet there are many contracts which are
not affected by any statute; and to these last-mentioned
contracts, and also to those which are the subject of several

§. See pleading; sul tiel record, as 8. It is doubtful whether at the
to what constitutes a record. present day this old rule would be
6. An action of debt is also a com- followed. See Clark on Contracts
mon way of enforcing a judgment; (3d Ed.), 63, note 11.
in fact, it is the only way when en- 9. Usually signed, however. See,
forcement is sought in another state. genmerally, S8hep. Touch, 56; Clark on
7. Barker v. St. Quintin, 12 M. & Contracts (38d Ed.), 63 and notes.
W. 441,
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sections of the statute of frauds, if entered into by deed, sig-
nature is not necessary.’

Secondly, it must be sealed and delivered. [6] This is
the main distinction between a deed and any other contract.
The seal is an indispensable part of every deed,> and so,
except in case of the deed of a corporation, is the delivery.
From this delivery it is a perfect deed, taking its effect
from this essential part of its completion.* After delivery
it cannot be altered, not even by filling up a blank. ‘“‘A
deed may be delivered by words without actual touch, or
by touch without words.”’ However, in practice, it is al-
ways safest and most advisable to follow the ordinary and
regular course, which is, to cause the person who is to de-
liver the deed to place his finger on the seal, thereby ac-
knowledging the seal to be his seal, and state that he de-
livers the instrument as his act and deed.* [7]

It is not necessary that the delivery should be to the
person who is to take the benefit of the deed. Where an
instrument is formally sealed and delivered, and there is
nothing to qualify the delivery but the keeping the deed in

1. Bac. Ab., Obligations, C. See,
however, Miller v. Roble, 15 W. N. C.
(Pa.) 431; Wash. Real Prop. (4th
Ed.), *553; Clark on Contracts (3d
Ed.), 63 and notes.

8. A common law seal is an im-
pression upon wax, wafer, or any
other tenacious substance capable of
receiving an impression. Warren v.
Lynch, 5 John. 244. It is now suffi-
eient if it be on the paper itself. By
statute in some states a scrowl or
scrawl made with the pen or printed
on the paper is sufficient. See Clark
on Contracts (3d Ed.), 63, 64 and
notes.

8. Goddard’s Case, 2 Rep. 4 b.

4. With regard to delivery, it is
not abeolutely necessary that the
party executing should take the in-
strument into his hand and give it
to the person for whose benefit it is

intended; but as it is said by Lord
Coke: “a deed may be delivered by
words without actual touch, or by
touch without words.” “The deliv-
ery,” his Lordship says, “is sufficient
without any words; for, otherwise, a
man who is mute could not deliver
adeed. * * * And, as a deed may
be delivered to the party without
words, so may a deed be delivered by
words without any act of delivery;
as, if the writing sealed lieth on the
table, and the feoffor or obligor saith
to the feoffee or obligee, ‘Go and take
up the writing, it is sufficient for
you, or it will serve the turn, or take
it as my deed,’ or the like words, it
is a sufficient delivery.” See Co. Litt.,
36 a; Doe v. Bennett, 8 C. & P. 124;
Clark on Contracts (3d Ed.), 65 et
s6q., and cases cited.
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the hands of the executing party, nothing to show that he
did not intend it to operate immediately, it is a valid and
effectual deed; and delivery to the party who is to take by
it, or any other person for his use, is not essential. Delivery
to a third person for the use of the party in whose favor a
deed is made, where the grantor parts with all control over
the deed, makes the deed effectual from the instant of such
delivery.® [8]

An escrow is a deed delivered conditionally to a third
person, to be delivered to the person for whose beneflt it
purports to be, on some condition or other. If that con-
dition be performed, it becomes an absolute deed; till then
it continues an escrow, and, if the condition never be per-
formed, it never becomes a deed at all.®

This conditional delivery must be to some third person;
for if it were to the party himself who is to be benefited, the
deed would become absolute, though the party delivering
were to say in express terms that he intended it to be con-
ditional only.” [10]

Where, however, the deed is delivered to a third person
as an escrow, when the condition has been performed, it
becomes absolute and takes effect, not from the date of per-
forming the condition, but from the date of the original
delivery.® [11]

In order to make a writing sealed and delivered an
escrow merely, it is not necessary that express words should
be used. All the facts attending the execution, and all that
took place at the time, are to be looked to; and although
it be in form an absolute delivery, if it can reasonably be
inferred that the writing was not to take effect as a deed till

7. Holford v. Parker, Hob., 246;

5. Doe v. Knight, 5 B. & C. 671;
Belden v. Carter, 4 Day (Conn.), 68;
Stone v. Duvall, 77 Ill. 475; Clark
on Contracts (3d Ed.), 65 et seq.,
and notes.

8. Shep. Touch, 58; Clark on Con-
tracts (3d Ed.), 67 and cases cited.
Recording an escrow without per-
formance and delivery passes no title.
Stanley v. Valentine, 79 Ill. 544.

Fairbanks v. Metcalf, 8 Mass. 230;
Stevenson v. Crapnell, 114 Ill. 19;
Braman v. Bingham, 26 N. Y. (Anno.
Reprint) 483; Clark on Contracts, 68
and note.

8. Graham v. Graham, 1 Ves. Jr.
272; Clark on Contracts (3d Ed.),
68, 69.
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a certain condition should be performed, it will operate as
an escrow.®

Deeds are divided into two classes, Deeds Poll and In-
dentures; a Deed Poll being made by one party only, an
Indenture between two or more parties.! [12]

A contract by deed requires no consideration to support
it; or perhaps it might be more correct to say, as a general
proposition, that the law conclusively presumes that it is
made upon a good and sufficient consideration.? [13]

There are, however, some deeds deriving their effect
from the statute of uses, that is, a bargain and sale, and a
covenant to stand seised to uses, both of which are void
without a consideration; the first requiring a pecuniary one,

9. Bowker v. Burdekin, 11 M. &
W. 128.

1. The names of deed poll and
indenture were derived from the
eircumstance that the former was
shaved or polled, as the old expres-
sion was, smooth at the edges, where-
as the latter was cut or indented with
teeth like a saw; for, in the very
old times, when deeds were short, it
was the custom to write both parts
on the same skin of parchment, and
to write a word in large letters be-
tween the parts; and then, this word
being cut through, saw fashion, each
party took away half of it; and if it
became necessary to establish the
identity of the instrument at a fu-
ture time, they could do so by fitting
them together, whereupon the word
became legible. Co. Litt., 229 a. See
2 Bl Com. (vol. 1) *295. However,
this, though the origin of the word
indenture, has become a mere form;
and though such instruments are still
indented by nicking the edge of the
parchment, not teethwise, but in an
undulating line, that is a mere form,
and might (as it was said in Shu-
brick v. Salmond, 3 Burr. 1639), be
done in court during the progress of

a trial if it had been forgotten till
then. See, generally, Clark on Con-
tracts (3d Ed.), 69.

2. Cooch v. Goodman, 3 Q. B. 590.

“At common law no consideration
was requisite to the validity of a
deed, but since the introduction ot
conveyances taking effect by virtue of
the Statute of Uses, courts of equity,
and then courts of law, have held a
consideration necessary to support
such an instrument. It need not be
expressed in the deed, but may be
proved. But if expressed, the lan-
guage of the instrument, so far as the
legal effect of the deed is concerned,
is conclusive (Preston on Abstracts,
14), and although in America, there
is a numerous class of cases deciding
that the consideration may, by parol,
be shown to be greater or less, than
is expressed, yet on neither side of
the Atlantic is such evidence admit-
ted to defeat the legal effect of the
deed as between the parties. Wilt v.
Franklin, 1 Binn. 502; Hurn v. So-
per, 6 Harr. & Johns. 2376. Where the
rights of creditors step in, the rule
is different. Preston, supra, 1 Am.
Lead. Cases, 1.” Note by Mr. Rawle,
page 13, Smith on Contracts.
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and the latter a consideration of blood or marriage. Con-
tracts in restraint of trade also are void, if made without
consideration, although under seal® [17]

Though, however, it is not necessary to show on what
consideration a deed is founded, a party sued om it is
always, on his part, allowed to show that it is founded on
an illegal or immoral consideration, or that it was obtained
by duress or by fraud. It signifies not whether the illegal-
ity objected to it be a breach of the rules of common law,
or consist in the contravention of the provisions of some
statute, or whether the prohibition of the statute be ex-
pressed in direct terms, or be left to be collected from a
penalty being inflicted on the offender.* A contract, al-
though not expressly prohibited by a statute, may be illegal,
if opposed to the general policy and intent thereof, or if
made in order to enable another to infringe that policy and
intent. [19] Even if there were several considerations, and
any one of them was illegal, it avoids the whole instrument;
for it is impossible to say how much or how little weight
the illegal portion may have had in inducing the execution
of the entire contract. Though it is just the reverse where
the consideration is good, and there are several covenants,
some legal, some illegal; for then the illegal promises alone
will be void, and the legal valid.®

The next quality of a contract of deed is its operation by
way of estoppel; the meaning of which is, that the person
executing it is not permitted to contravene or disprove
what he has there asserted, though he may do so where the
assertion is in a contract not under seal. [20]

8. Mitchell v. Reynolds, 1 P. Wms.
181. See Wallis v. Day, 3 M. & W.
877; Horner v. Graves, 7 Bing. (20
E C. L. R.) 744; Hutton v. Parker,
7 Dowl. 739; Mallan v. May, 11 M.
& W. 665. See Tallis v. Tallis, 22
L.J. (Q. B.) 185; 1 E. & B. (713 E.
C. L. R.) 39. See Hubbard v. Miller,
27 Mich. 15; Clark on Contracts, 69.

4. Collins v. Blantern, 2 Wils. 341;

1 Smith L. Cas. (8th Ed.) 387 and
notes; Bartlett v. Vinor, Carth., 251;
Cundell v. Dawson, 4 C. B. 378; Rit-
chie v. Smith, 6 C. B. 462; Cope v.
Rowlands, 2 M. & W. 149; M’Kinnell
v. Robinsen, 3 M. & W. 434; Harris
v. Runnels, 12 How. 79.

5. Saratoga County Bank v. King,
44 N. Y. (Anno. Reprint) 87 and
note.
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But an allegation must, in order to operate as an estoppel,
be clear, distinct, and definite.

The estoppel has no effect in matters not depending upon
that contract; thus even a party to a deed is not estopped
in an action by another party, not founded on the deed but
wholly collateral to it, from disputing the facts so admitted
therein. [22]

If all the facts appear by the deed, a party thereto is not
estopped from averring them, although they are contra-
dictory to some part of the deed.

As the deed takes effect from the delivery, not from the
date, neither party can be estopped from showing the real
date of the delivery, although by doing so a very different
meaning may be given to the deed from that which would
be given to it if the parties were esopped from denying that
the date was the time from which the deed commenced in
effect.® [24]

‘‘ There be three kinds of estoppels, viz., by matter of
record, by matter in writing (4. e., by deed), and by matter
in pais. [25] By matter of record, viz., by letters patent,
fine, recovery, pleading, taking of continuance, confession,
imparlance, warrant of attorney, admittance,’”’ — some of
which records are now obsolete. ‘‘ By matter in writing,
as by deed,’”” of which we have already treated. ‘‘ By
matter in pais, as by livery, by entry, by acceptance of rent,
by partition, by acceptance of an estate, whereof Littleton
maketh a special observation that a man shall be estopped
by matter in the country without any writing.”’?

As to estoppels in pais, it is laid down ‘¢ that, where one,
by his words or conduct, wilfully causes another to believe
the existence of a certain state of things, and induces him
to act on that belief 80 as to alter his own previous position;
the former is concluded from averring against the latter a
different state of things as existing at the same time.’’®
[26] By the term ‘¢ wilfully,’”’ however, in that rule, we

6. See, generally, as to estoppel by 8. See Pickard v. Sears, 6 A. & E,
deed, Clark on Contracts (3d Ed.), 474; Manufacturers’, etc., Bank v.
69-71 and notes. Hazard, 30 N. Y. (Anno. Reprint)

7. Co. Litt.,, 352. 226 and note.

8
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must understand, if not that the party represents that to
be true, which he knows to be untrue, at least that he means
his representation to be acted upon, and that it is acted .
upon accordingly; and if, whatever a man’s real intention
may be, he so conducts himself that a reasonable man would -
take the representation to be true, and believe that it was
meant that he should act upon it, and did act upon it as -
true, the party making the representation would be equally
precluded from contesting its truth; and conduct by negli-
gence or omission, where there is a duty upon a person by
usage of trade or otherwise to disclose the truth, may often
have the same effect.’’® )

The next peculiarity in a contract by deed is its effect in
creating a merger. [27] This happens when an engagement
has been made by way of simple contract, that is, by words
in writing not under seal, and afterwards the very same
engagement is entered into between the same parties by a
deed. When this happens, the simple contract is merged,
lost, sunk, as it were, and swallowed up in that under seal,
and becomes totally extinguished.!

But the engagement by deed must be so completely
identical with that by the simple contract, that the remedy
upon the deed must be coextensive with the remedy upon
the simple contract, else there is no merger.? [28]

The obligation of a deed cannot be got rid of by any
matter of inferior degree:® thus a verbal license will not
exempt a man from liability for breach of his covenant.t
[29]

It is another advantage of a contract by deed over a
simple contract, that although, as is well known, a chose
in action is not assignable by [the common} law, yet, where
the contract is one between landlord and tenant, and is such

9. Freeman v. Cooke, 3 Ex. 663, v. Wane, 1 Strange, 426; 1 Smith's
per Parke, B. Lead. Cas. "439 and notes.

1. Clark on Contracts, 71; Hutch- 3. Wood v. Leadbitter, 13 M. & W.
ins v. Hebbard, 3¢ N. Y. (Anno. Re- 838.
print) 24; Banorgee v. Hovey, § 4. This rule of law has not been
Mass. 11. generally followed in this country.

8. See the leading case of Cumber See Fleming v. Gilbert, 3 Johns. 528;

Leavitt v. Savage, 16 Me, 73.
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as in its nature to affect directly the estates of either of
them, which in law is called running with the land, the
benefit and the burden of that contract when under seal
will, if the estate of either is assigned, pass with the re-
version or the term to the new landlord or to the new ten-
ant.® [30] This is partly by force of the common law, and
partly by force of the stat. 32 Henry VIIL, c. 34, an act
passed shortly after the dissolution of the monasteries, and
rendered necessary thereby.

Again, a deed has this further advantage of a simple contract, that,
in ecase of the death of the party bound by it, it charges his heirs (if the
deceased bound his heirs by using words for that purpose in the deed)
to the extent of any assets that may have descended to them.® [31]

In the administration of the personal effects, also, the specialty ered-
itors used to have [prior to the enactment of 32 & 83 Vict. ¢. 46, sect. 1]
a priority over those by simple contract, [32]

- The occasions on which for the most part a deed is neces-
sary must now be mentioned. Real property of the cor-
poreal kind being capable of actual delivery may, by the
common law, be aliened or transferred by delivery alone
without deed, and is therefore said to lie in livery; while
that of the incorporeal kind, being incapable of delivery,
requires some other mode to be used for authenticating its
alienation or transfer, which mode is a deed, and therefore
such property is said to lie in grant. [33] Thus in Wood
v. Leadbitter, 13 M. & W. 838, a ticket of admission to the
Grand Stand at Doncaster to see the races, issued by the
steward, and for which the holder had paid a guinea, was
held, not being under seal, to convey to him no right to be
there, and no remedy for having been put out. For the
transfer, therefore, of incorporeal property a deed is
necessary.’

As a general rule, chattels real and personal of tangible

8. See Spencer’s Case, 5 Coke Rep. deceased, whatever the nature of the
16; 1 Smith’s Lead. Cas. (8th Ed.) contract by which they are evidenced.
68 and notes. 7. See Blackstone, vol. 1 of this

6. In this country lands are gener- series, title, Livery, Hereditament.
ally liable for all the debts of the
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or corporeal natures may, at common law, be granted with-
out deed. And although an estate of inheritance or free-
hold cannot be granted upon condition without deed, yet a
chattel, real or personal, may be so granted by mere parol.®
[34]

There is also a great difference between the effect of a
gift of chattels by mere word of mouth, and a gift of chat-
tels by deed. In the former case, after the gift and before
something has been done or said by the donee to show his
acceptance of the thing given, the gift is revocable® But
if the gift be by deed, it vests in the donee upon the execu-
tion of the deed, and is irrevocable by the donor until it is
actually disclaimed by the donee. After such execution,
and before such disclaimer, the estate is in the donee with-
out any actual delivery of the chattel given.!

A deed is also necessary for authorizing an agent to
execute a deed for another.? [35] It is also, as will here-
after appear, necessary to a grant by a corporation.

Lastly, with regard to the remedy upon a contract by
deed: wherever a promise is made by deed, the performance
may be enforced by an action of covenant; and if a liqui-
dated debt be secured by it, by an action of debt.® [36]

8. Reeves v. Capper, 5 Bing. N. C. 305, 5 E. & B. 367; Rowe v. Ware,
136. 30 Geo. 278.
9. 2 Rolles’ Abr. 62. 8. Harrison v. Jackson, 7 T. R.
1. Siggers v. Evans, L. J. (Q. B.) 207.
8. See this volume, Pleading.
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LECTURE 1II. [38]

THE NATURE OF BIMPLE CONTRACTS ; — OF WRITTEN CONTRACTS,
—— THE STATUTE OF FRAUDS.

Simple contracts comprise all of a degree inferior to
deeds, whether they be verbal or written.*

They are so far alike that they all, whether verbal or
written, are subject to those marks of inferiority to con-
tracts by deed which were described in the last lecture.
Thus they do not cerate an estoppel. They are capable of
being put an end to without the solemnity of a deed. They
form no ground of action against the heir or devisee, even
though he be expressly named in them; and they require
a consideration to support and give them validity, though,
as will be hereafter explained, there is one case, even among
simple contracts, in which the consideration need not be
shown, but is presumed to exist, unless its existence can
be disproved. [39] In these respects, all simple contracts
are like one another.

But there are two great practical differences between
verbal and written contracts. The first concerns the mode
in which they are to be proved. When a contract is reduced
into writing, it shall be proved by the writing, and by that
only.® If instead of being constituted by the parties the
expositor of their intentions, a written instrument is con-
stituted such by a positive rule of law, the same result must
follow. Thus when by the statute of frauds operation is
given to a written instrument exclusively, the object of the
statute would be defeated if parol evidence were admitted
in lieu of the required writing, or in any way to alter it.

The rule itself is, that no parol, that is, verbal, evidence
of what took place at the time of making a written contract
is admissible for the purpose of contradicting or altering
it.% [41] And as verbal evidence of what took place at the
time of making a written contract cannot be given to show
that the meaning of it is different from what its words im-

4. See Beckham v. Drake, 9 M. & 8. See this volume, Evidence.
W. 79; Clark on Contracts, 58, 59. 6. Id.
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port, so neither can evidence that the parties have acted
upon the supposition of its being different have that effect.
[43]

But though you cannot be allowed to show that the mean-
ing of a written contract was varied, at the time of making
it, by words merely spoken, there are some cases in which
you may show that it was subsequently so varied. These
are cases in which the contract, although written, is of a
description which is not required by law to be reduced into
writing at all.” [44]

But though this may be done where the contract is one
which the law does not require to be in writing, yet where
a writing is necessary, it cannot be allowed.® [45]

Another distinction on this subject is, that in a written
contract, or, indeed, in any other written instrument, if
there be a patent ambiguity, it never is allowed to be ex-
plained by verbal evidence, although a latent ambiguity
is so0.? [45]

A patent ambiguity is one which appears on the face of
the instrument itself, and renders it ambiguous and unintel-
ligible: as if in a will there were a blank left for the devisee’s
name. [46]

A latent ambiguity is where the instrument itself is on
the face of it intelligible enough, but a difficulty arises in
ascertaining the identity of the subject-matter to which it
applies, as if a devise were to John Smith without further
description.

Another exception occurs where parties have contracted
with reference to some known and established usage.! [51]
In such cases the usage is sometimes allowed to be en-
grafted on the contract, in addition to the express written

7. Goss v. Lord Nugent, 5 B. & Ad.
58; Dearborn v. Cross, 7 Cow. 50;
Cummings v. Arnold, 3 Metc. 483.
See, also, Gincher v. Martin, 9 Watts,
109; Negley v. Jeffers, 28 Ohio St.
100; Longfellow v. Moore, 102 IIL
289,

8. Goes v. Lord Nugent, supra.

9. See Bacon’s Maxims, reg. 23;

Dodd v. Burchell, 31 L. J. (Ex.) 864;
Clayton v. Lord Nugent, 13 M. & W.
200; Petit v. Shepard, 33 N. Y.
(Anno. Reprint) 97 and note; Bell
v. Woodward, 46 N. H. 315.

1. Wigglesworth v. Dallison,
Dougl, 201; 1 Smith’s L. C. (7th
Am. Ed.) *670 and notes.
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terms. When they have so contracted, the reference in
their minds to the usage is similar to that reference which
exists in all men’s minds (when making a contract) to the
general law. [52] In the latter case they intend that where
their contract is silent, their rights shall be those which the
general law annexes to the stipulations which they have ex-
pressed; and in the former they intend that the rules which
the usage of the place or trade annexes, shall regulate their
rights in those particulars in which their agreement is
silent. In both cases they can exclude the general law or
the usage by their stipulation, and in both are liable to the
general law or to the usage where their contract does not
exclude their operation, by showing expressly or impliedly
that they did not intend to be bound by it.

Where terms are used which are known and understood
by a particular class of persons in a certain special and
peculiar sense, evidence to that effect is admissible for the
purpose of applying the instrument to its proper subject-
matter; and the case seems to fall within the same con-
sideration as if the parties, in framing their contracts, had
made use of a foreign language, which the courts are not
bound to understand.? [60]

But although usage may be admissible to explain what
is doubtful, it is never admitted to contradict what is plain.?
[64]

If plain and ordinary terms and expressions, to which an
unequivocal meaning belongs, which is intelligible to all,
are used, that plain sense and meaning ought not to be
altered by mercantile understanding and usage. [66]

In the application of all these rules, evidence of words
being used in a certain sense, or that certain incidents are
annexed by custom in certain places and amongst certain
classes of persons, does not raise a conclusion of law that
the contracting parties used the terms in those senses, or
that the incident must necessarily be annexed, but is only
evidence from which a jury may draw the conclusion that
such was the meaning of the parties, or such the custom or

2. Robertson v. Jackson, 2 C. B. 8. Blacket v. Insurance Co., 3 C. &
412, J. 244.
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usage.* [67] And although evidence of usage may be re-
ceived to explain the written contract, yet, when the jury
have decided on the meaning of the term, it is not for them
but for the court to put a construction upon the entire con-
tract or document.®

If the contract itself be unusual, evidence of the usage
and custom of the trade in the course of which the unusual
contract arose, ought not to be received to explain it.®

An important practical distinction between simple con-
tracts by mere words and simple contracts in writing is,
that there are several matters, which, although they are
capable of becoming the subjects of Simple Contract, cannot,
nevertheless, be contracted for without writing, so as to give
either party a right of action on such contract. [70]

By far the most important class of contracts subject to
this observation are those falling within the enactments of
the statute of frauds. [29 Chas. II,, c. 3.]

The first of the twenty-five sections of which it consists
is levelled at parol conveyances of land, and contains the
celebrated enactment, that they shall create estates at will
only. [71] The second section excepts from this enactment
the case of leases not exceeding three years from the mak-
ing thereof, and reserving two-thirds of the annual value
as rent. The third section forbids parol assignments,
grants, or surrenders; the fifth is levelled at unattested de-
vises; the sixth at secret revocations of devises; the seventh
at parol declarations of trust; the nineteenth and twentieth
against nuncupative wills of personalty; and the twenty-
first against verbal alterations in written wills. [72]

But the two sections which mainly affect contracts are
the fourth and seventeenth.

The fourth section enacts: — ‘‘ That no action shall be
brought to charge any executor or administrator upon any
special promise to answer damages out of his own estate;
or whereby to charge the defendant upon any special

4. Clayton v. Gregson, 5 A. & E. 8. Lewis v. Marshall, 7T M. & Q.
302. 729.

5. Hutchinson v. Bowker, 5 M. &
W. 535.
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promise to answer for the debt, default, or miscarriage of
another person; or to charge any person upon any agree-
ment made upon consideration of marriage; or upon any
contract or sale of lands, tenements, or hereditaments, or
any interest in or concerning them; or upon any agreement
that is not to be performed within the space of one year
from the making thereof; unless the agreement upon which
such action shall be brought, or some memor:ndum or note
thereof, shall be in writing, and signed by the party to be
charged therewith, or some other person thereunto by him
lawfully authorized.’’”

The contracts provided for by this section are: —

First. Promises by an executor or administrator to answer
damages out of his own estate.

Second. Promises to answer for the debt, default, or mis-
carriage of another person. [73]

Third. Agreements made in consideration of marriage.

Fourth. Contracts or sales of lands, tenements, or here-
ditaments, or any interest in or concerning them.

Fifth. Agreements not to be performed within the space
of a year after the making thereof.®

The latter part of the section applies equally to each of
these five sorts of contracts, which are equally prohibited
from being made the subject-matter of action, unless the
agreement or some note or memorandum of it shall be in
writing, signed by the party to be charged, or some person
thereunto by him lawfully authorized.

It has been decided — and the decision was equally ap-
plicable to each of the five descriptions of contract — that
in consequence of the introduction of the word ‘‘ agree-
ment,’’ the consideration as well as the promise must ap-

pear in writing.?

For the word agreement, comprehending

7. Contracts within the statute are
not illegal unless in writing, but only
incapable of enforcement. The de-
fence is a personal one and can only
be relied on by parties or privies;
and may be waived. Chicago Dock
Co. v. Kinzie, 49 Ill. 289; Montgom-
ery v. Edwards, 46 Vt. 151,

8. Contracts created by law; in-
struments created under and deriv-
ing their obligations from special
statutes and executed contracts, are
not within the statute. Clark on
Contracts (3d Ed.), 78, 79.

9. Wain v. Warlters, 5 East, 10;
2 Smith’s L. C. (7th Am. Ed.) *"280.



122 Or WeirTer CoNTRAOTS.

what is to be done on both sides, comprehends of course the
congideration for the promise, as well as the promise itself.
This consideration must appear in express terms, or by
necessary implication.! [76]

All the terms of the agreement, as well as the considera-
tion, must be expressed in the memorandum.? Thus an
agreement for a lease not specifying a definite term does
not satisfy the requirement of the statute. [77] So if the
names of both buyer and seller are not mentioned in the
agreement, it is insufficient.

There is another observation applicable to all the five
cases provided for by this section of the statute, namely,
that the agreement need not be contained in a single writ-
ing, but may be collected from several® [79] And it is not
material that the letters, out of which the contract may be
proved, are written to third parties, even to the writer’s
own agent, provided the contract be fully recognized
therein. [83]

But though, where there are several papers, the agree-
ment may be collected from them all, provided they are
sufficiently connected in sense among themselves, so that
a person looking at them all together can make out the
connection and the meaning of the whole without the aid
of any verbal evidence, yet it is otherwise when such con-
nection does not appear on the face of the writings them-
selves.* [84]

There is a third point common to all the five contracts
mentioned in the fourth section; it is with regard to the
signature. [85] The words are, “ signed by the party to be
charged therewith, or some other person thereunto by him
lawfully authorized.’”’ This signature is most regularly and
properly placed at the foot or end of the instrument signed;
but although the signature be in the beginning or middle

1. The rule in Wain v. Warlters, on Contracts (3d Ed.), 108, 109 and
though prevailing in a few states, has notes.
not been generally adopted in this 8. Clark on Contracts, 101.
country. See the cases collected and 8. Id.; Jackson v. Lowe, 1 Bing. 9.
considered in a note by the editor of 4. Boydell v. Drummond, 11 East,
the 7th American Edition of the au- 142; Long v. Miller, 4 C. P. D. 456;
thor on page "79. See, also, Clark Clark on Contracts, 101.
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of the instrument, it is as binding as if at the foot; although
if not signed regularly at the foot, there is always a ques-
tion whether the party meant to be bound by it as it stood,
or whether it was left 8o unsigned because he refused to
complete it. [86] But when it is ascertained that he meant
to be bound by it as a complete contract, the statute is
satisfied, there being a note in writing showing the terms
of the contract, and signed by him. But, of course, where
it appears that, notwithstanding the insertion of the parties’
names in the instrument, it was intended that their signa-
tures should be affixed in the proper place, such an instru-
ment would not be a compliance with the statute, as it could
not be considered as sigued by them.® [88]

The signature may be either in print or in pencil. There
is also little or no doubt that a party may sign, within this
statute, by stamping his signature, instead of writing it.
It seems, too, that a telegram containing, as usual, the
names of the sender and receiver, would be a sufficient
writing signed, within the statute, to bind the sender.®

The signature is to be that of the party to be charged;
and, therefore, though both sides of the agreement must
appear in the writing, the consideration as well as the
promise, it is not necessary that it should be signed by both
the parties; it is sufficient if the party suing on it is able to
produce a writing signed by the party whom he is seeking
to charge.”. [89] And such a writing signed is sufficient to
satisfy the fourth section, though it be only a proposal
accepted by parol by the party to whom it is made.® The
person, however, who seeks to enforce the agreement has
not the other altogether at his mercy, but must either do,
or be ready to do, his own part of the agreement, before he
can seek performance on the part of the person who has
signed.®

5. Schneider v. Norris, 2 M. & W. C. 735; Penniman v. Hartshorn, 13
286; Clark on Contracts, 101. Mass. 87. In New York the statute

8. Godwin v. Francis, 39 L. J. (C. uses the word “subscribed.” See Da-
P.) 121; Trevor v. Wood, 36 N. Y. vis v. Shields, 26 Wend. 341.
(Apn. Rep.) 307. See especially the 8. Reuss v. Picksley, 2 Bing. N. C.
voluminous note at end of this case. 735.

7. Laythoarp v. Bryant, 2 Bing. N. 9. Reuss v. Picksley, supra.
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But although the written memorandum may be made and
signed subsequently to the making of the contract, yet it
must exist before an action is brought upon it.

The last point common to all the contracts falling within
this section regards the consequence of non-compliance with
its provisions. The consequence is, not that the unwritten
contract shall be void, but that no action shall be brought
to charge the contracting party by reason of it. [90] And
cases may occur in which the contract may be made avail-
able without bringing an action on it; and in which, conse-
quently, it may, though unwritten, be of some avail. Thus
if money has been paid in pursuance of it, that payment is
a good one for all purposes.?

1. Bill v. Bament, 8 M. & W. 36, doctrine of part performance, how-
guaere—eee Fricker v. Tomlinson, 1 ever, applies only to cases relating
M. & G. 772 to land. Brittain v. Rossiter, 48 L.

2. Laythoarp v. Bryant, supra; J. (Q. B.) 363; 11 Q. B. 123. See
Griffith v. Young, 123 East, 213; Phil- Equity.
brook v. Belknap, 6 Vti. 383. The
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LECTURE IIL [92]

THE FOURTH SECTION OF THE STATUTE OF FRAUDS.— PROMISES BY
EXECUTORS AND ADMINISTRATORS.— GUARANTIES.,— MARRIAGH
CONTRACTS.— CONTRACTS FOR THE SALE OF LAND.—AGREE-
MENTS NOT TO BE PERFORMED IN A YEAR.

The first species of contracts to which the fourth section
of the act applies is, any special promise by an executor or
administrator to answer damages out of his own estate.

The principal case on this subject is Rann v. Hughes.?
[93] The point decided in that case is, that the statute of
frauds in no manner affected the validity of such promises,
or rendered them enforceable in any case in which at com-
mon law they would not have been s0; but merely required
that they should be reduced into writing, leaving the
written contract to be construed in the same manner as a
parol contract would have been, had there been no writing.

The next species of promise mentioned in the fourth sec-
tion is, any special promise to answer for the debt, default,
or miscarriage of another person. [95]

This includes all those promises which we ordinarily
denominate guaranties. [96] In the first place, the sort of
promise which the statute means, and which must be re-
duced into writing, is a promise to answer for the debt,
default, or miscarriage of another person, for which that
other person himself continues liable Thus if A go to a
shop and say, ‘‘ Let B have what goods he pleases to order,
and if he do not pay you I will,’’ that is a promise to answer
for a debt of B for which B is himself also liable: and if
it be sought to enforce it, it must be shown to have been
reduced into writing: but if A had said, ‘‘ Let B have goods

8. 7 T. R. 350, n.; 7 Bro. Parl. C. It is said that by the weight of
550. See, generally, Clark on Con- authority a promise to indemnify is
tracts (3d Ed.), 81. not within the statute. Clark on Con-

4. See the leading case of Birkmyr tracts, 88 and cases cited. See, gen-
v. Darnell, Salk., 27; 1 Smith’s Lead. erally, on the subject of guaranty and
Cases, *371 and notes; Clark on Con- suretyship, Pingrey on Suretyship &
tracts (3d Ed.), 83 et seg, and cases Guaranty, 3d Ed., 1913.
cited.
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on my account,’’ or ¢‘ Let B have goods and charge me with
them,’’ in these cases no writing would be required, because
B never would be liable at all, the goods being supplied on
A’s credit and responsibility, though handed by his direc-
tions to B.

The defaunlt or miscarriage of another person to which
the statute applies need not be a defaunlt or miscarriage in
payment of a debt or in performing a contract. [103] Any
duty imposed by the law, although not the performance of
a contract, against the breach of which it was the intention
of the parties to secure and be secured, must be proved by
writing. Thus where one had improperly ridden another’s
horse, and thereby caused its death, a promise by a third
person to pay a sum of money in consideration that the
owner of the horse would not sue the wrong-doer was ad-
judged to be unavailable, because in parol only.®

In Eastwood v. Kenyon® the Court of Queen’s Bench held
that the promise, which is to be reduced into writing, is a
promise made to the person to whom the original debtor is
liable; but that a promise made to the debtor himself, or
even to a third person, to answer to the creditor, would not
require to be reduced into writing.” [104] In that case, the
plaintiff was liable to a Mr. Blackburne on a promissory
note, and the defendant promised the plaintiff to discharge
the note to Blackburne. The court held that this was not
a promise to answer for the debt of another within the
meaning of the fourth section of the statute of frauds.

After the fourth section of the statute of frauds had
rendered verbal guaranties unavailable, actions upon the
case for false representations, under circumstances in
which, before the act, the transaction would have been
looked on as one of guaranty, were often brought. [106]
For instance, if A went to a tradesman to persnade him to
supply goods to B, by assuring him that he should be paid

5. Kirkham v. Martyr, 3 B. & A, “A promise to a debtor to pay his
613. debt to a third person is not within

6. 11 A. & E. 438. the statute.”” B8ee 7th Ed. of Smith

7. Hargreaves v. Parsons, 13 M. & on Contracts, "114, note and cases
W. §61; Johnson v. Gilbert, 4 Hill, ecited; Barker v. Bradley, 42 N. Y.
178. (Anno. Reprint) 316 and note. .
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for them, the tradesman, in case of B’s default, could not
bring an action of assumpsit as upon a guaranty, because
there was no written memorandum of what passed; but he
brought an action on the case, in which he accused A of
having knowingly deceived him as to B’s ability to pay;
and if the jury thought this case made out, he succeeded in
his action, and received pretty nearly the same sum as he
would have done if there had been a guaranty.®

However, as this was inconsistent with the object of the statute of
. frauds, the legislature put an end to it by enacting, in stat. 9 Geo. IV. c.
14, 8. 6, commonly called Lord Tenterden’s Act (which, however, is not
confined to cases within the statute of frauds),) * that no action shall be
brought whereby to charge any person upon or by reason of any rep-
resentation or assurance made or given concerning or relating to the
character, conduct, credit, ability, trade, or dealings of any other per-
son, to the intent or purpose that such other person may obtain credit,
money, or goods upon, unless such representation or assurance be made
in writing, signed by the party to be charged therewith.” [107]

The third of the species of contracts enumerated by the
fourth section, and required by it to be evidenced in writing
is, any agreement made in consideration of marriage. [109]

An agreement between two persons to marry is not an
agreement in consideration of marriage, within the mean-
ing of this enactment, but these terms are confined to
promises to do something in consideration of marriage,
other than the performance of the contract of marriage
itself.* [110]

Thus a promise made by the intended husband to the in-
tended wife before marriage, to settle her personal property
on her, will not be carried into effect by the Court of Chan-
cery, unless evidenced by writing.?

8. Pasley v. Freeman, 3 Term, 51;
2 Smith’s L. C. (7th Am. Ed.) *157
and notes.

9. Devaux v. Steinkeller, 6 Bing.
N. C. 88, per Tindal, C. J. Similar
statutes have been enmacted in many
of the United States. See Reed on
Statute of Frauds, Appendix; Smith
on Contracts (7th Ed.), 117, note.

1. Clark on Contracts (3d Ed.), 89,
90 and notes; Cook v. Baker, 1
Strange, 34; Harrison v. Cage, 1 Ld.
Ray. 386; Clark v. Pendleton, 20
Conn, 508; Blackburn v. Mann, 85
111, 222.

8. Countess of Montacule v. Max-
well, 1 Strange, 236.
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The fourth class of promises, enumerated by the fourth
section, is, any contract, or sale of lands, tenements, or
hereditaments, or any interest in or concerning them. [111]

These words are exceedingly large, comprehening not
merely an interest in land itself, but any interest concerning
it. And the main questions which have arisen have accord-
ingly been, Whether particular contracts, falling very near -
the line, do or do not concern land, so as to fall within these
terms. [112]

With respect to emblements, or fructus industriales (i. e.,
the corn and other growth of the earth, which are produced,
not spontaneously, but by labor and industry), a contract
for the sale of them while growing, whether they are in a
state of maturity, or whether they have still to derive nutri-
ment from the land in order to bring them to that state, is
not a contract for the sale of any interest in land, but merely
for the sale of goods.® [114] And it will make no difference
whether they are to be reaped or dug up by the buyer or
by the seller. The true question is, whether, in order to
effectuate the intention of the parties, it be necessary to
give the buyer an interest in the land, or whether an ease-
ment of the right to enter the land for the purpose of har-
vesting and carrying them away, is all that was intended
to be granted to the buyer.

But the purchaser of a crop of mowing grass, unripe,
which, as being the natural produce of the land, is said to
be not distinguishable from the land itself in legal con-
templation until actual severance, and which the purchaser
is to cut, takes an exclusive interest in the land before
severance; and therefore the sale is a sale of an interest in
land within the statute.* [115] So it has been held that
the sale of growing underwood to be cut by the purchaser
confers an interest in land within the statute. The same
has been held as to an agreement for the sale of growing
fruit." But where the owner of trees growing on his land

8. Sainbury v. Mathews, 4 M. & W. 4. Carrington v. Roots, 2 M. & W,
» 343; Newcomb v. Rayner, 3 John. 430, 348; Clark on Contracts, 94. See note
! note; Penhallow v. Dwight, 7 Mass. 3, supra.
84; Clark on Contracts (3d Ed.), 91, 5. Rodwell v. Phillips, 9 M. & W.
94. 501.
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(but after two had been cut down) agrees with another
while the rest are standing to sell him the timber, to be cut
by the vendor, at so much per foot, this is a contract merely
for the sale of goods. The timber was to be made a chattel
for the seller. And, per Littledale, J., even if the contract
were for the sale of the trees, with a specific liberty to the
vendee to enter the land to cut them, this would not give
him an interest in the land within the meaning of the
statute.®

Upon very similar reasoning, when a tenant having a
right to remove fixtures, left them in the house upon a parol
agreement with the landlord that he should take them at
a valuation, the court were quite satisfied that this was not
a sale of any interest in land.” [116]

But an agreement to occupy lodgings at a yearly rent,
the occupation to commence at a future day, is an agree-

ment for an interest in land within the fourth section. [117]
" Where one entered into an agreement with another to
relinquish, and give possession to him of a furnished house
for the residue of a term which the former had therein, in
consideration of a sum of money to be paid by the latter
for certain repairs to be done to the house, it was considered
that the contract was not merely that one side should repair
and relinquish possession, and the other pay the money for
the repairs, but that the relinquishment being for the re-
mainder of a term, an assignment was contemplated, which
was clearly an interest in land. [118] The law is the same
whether the interest agreed to be assigned or parted with
be legal or equitable. And the same rule that the contract
cannot be enforced unless in writing applies, although the
consideration for the defendant’s part of the contract has
been performed, and nothing remains to be done but the
payment of the money.®

6. Marshall v. Green, 1 C. P. D. 85; Cas. *228 and notes; Clark on Con-
Byeassee v. Reese, 4 Met. (Ky.) 372. tracts, 93.

7. Lee v. Gaskell, 1 Q. B. D. 700. = 8. Contra in the United States. See
8See the leading case of Elwes v. 3 Pars. on Contracts, *35. See, gen-
Mawe, 8 East, 38; 3 Smith’s Lead. erally, Clark on Contracts (3d Ed.),

91 et seq.
9
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In all these cases, however, the contract, even if by mere
words, is not void, but merely incapable of being enforced
by action. [119] And therefore it has been held, that, if it
actually has been executed, for instance, in the case of a
sale of growing crops, by the vendee’s reaping them and
taking them away, an action will lie to recover the price
as for goods sold and delivered.

A curious point has been decided upon this section with
reference to a parol demise of land. Such a demise, if for
not more than three years, is good within the statute of
frauds, the first section of which enacts, that “ all leases,
estates, interests of freehold, or terms of years, or any un-
certain interest of, in, to, or out of any messuages, manors,
lands, tenements, or hereditaments, made or created by livery
and seisin only, or by parol, and not put in writing, and
signed by the parties so making or creating the same, or their
agents thereunto lawfully authorized by writing, shall have
the force and effect of leases or estates at will only.”’ [120]
The second section excepts ‘¢ all leases not exceeding the
term of three years from the making thereof, whereupon
the rent reserved to the landlord during such term shall
amount unto two third parts at the least of the full im-
proved value of the thing demised.’”” But an agreement for
such a lease falls, not within the first, but within the fourth
section; for it is an agreement for an interest in lands; and,
therefore, though a lease for a year would be perfectly good
though made verbally, an agreement (so made) for such
a lease cannot be enforced.’

The last case provided for is that of any agreement that
is not to be performed within the space of one year from
the making thereof. [122] The agreements meant by this
section are not agreements which may or may not happen
to be performed within a year, but agreements which, on
the face of them, contemplate a longer delay than a year
before their accomplishment.!

Thus if a servant be hired for a year, and the service is

9. Edge v. Strafford, 1 C. & 1. 391. Lead Cas. (7th Am. Ed.) *®432 and
1. See the leading case of Peter v. notes. See, generally, Clark on Con-
Compton, Skinner, 353; 1 Smith’s tracts (3d Ed.), 95 and cases cited.
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to begin at a future time, the agreement ought to be in
writing, since it will not be performed within a year. [123]

Where it appears not to have been the intent of the
parties that the agreement should extend beyond a year,
although it might extend far beyond that time, it need not
be in writing; but where it appears to be the intent of the
parties that the agreement shall not be performed within
one year from the making, it must be in writing, although
determinable upon a contingency, within a year.? [124]

Where, however, all that is to be done by one party, as
the consideration for what is to be done by the other, actu-.
ally is done within the year, the statute does not prevent
that party suing the other for the non-performance of his
part of the contract. [125] Where the one has had the full
benefit of the contract, the law will not permit the other to
withhold the consideration.?

8. Birch v. Earl of Liverpool, 9 B. page 138 of 7th Ed. of Smith on Con-
& C. 392. tracts, where the cases are collected;
8. Donellan v. Reed, 3 B. & Ad. Clark on Contracts, 99, 100. See,
899; Cherry v. Heming, 4 Ex. 631. also, generally, Browne on the Slatute
In the United States the cases on this of Frauds, § 272.
point are conflicting. See note on
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LECTURE 1IV. [128]

S8ALE OF GOODS, ETC., UNDER THE SEVENTEENTH SECTION OF THR
STATUTE OF FRAUDS.— CONSIDERATION OF CONTRACTS BY DEED
AND OF SIMPLE CONTRACTS.

The seventeenth section of the statute of frauds is as
follows: —

‘‘ No contract for the sale of any goods, wares, or mer-
chandises, for the price of ten pounds* or upwards, shall be
good, except the buyer shall accept part of the goods so
sold, and actually receive the same; or give something in
earnest to bind the bargain, or in part payment; or that
some note or memorandum in writing of the said bargain
be made and signed by the parties to be charged by such
contract, or their agents thereunto lawfully authorized.’’®
[129]

As to the subject-matter of this section there is little
difficulty in applying it. Growing crops, roots, etc., in the
ground, are regarded as goods within the meaning of this
section. Shares in railway and other joint-stock companies
are not an interest in land within the fourth section of the
statute of frauds; nor are they goods, wares, or merchan-
dises, within the seventeenth.®

The first great difference between this section and the
fourth section of the same act is, that the fourth section
renders a writing necessary in all cases which fall within
its terms; whereas the seventeenth mentions three circum-
stances, any one of which it directs shall be as effectual as
a writing, namely, acceptance of any part of the goods, pay-
ment of part of the price, and lastly, the giving something
by way of earnest to bind the bargain, or in part payment;
any one of which three things will as effectnally perfect the
sale as a writing would.” Where none of these has taken

4. Usually 850 in this country. 6. Otherwise in the United States.
Browne on Sales, 38. Browne on Sales, 45 and cases cited.
5. This section has been re-enacted 7. Lee v. Gaskell, 1 Q. B. D. 700.
in most but not in all of the United See Browne on Sales 49, 52.
States. Browne on Sales, 38 et seq.
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place, a writing, however, becomes necessary; and if there
be none, the bargain is void, and there is no sale. [130]

This proposition, however, it seems, should be taken with some quali-
fleation since the case of Bailey v. Sweeting, 9 C. B. n. 8. 843; 80 L. J.
(C. P.) 150, 164; after which it seems hardly safe to say that a parol
sale, unaided by any of the three formalities mentioned in the seventeenth
section as equivalent to writing, is totally and entirely void. In that
ocase, a letter from the purchaser to the seller of goods, written after the
contract was made and the goods had been sent, was held a sufficient
memorandum to satisfy the seventeenth section.®

A doubt was entertained at one period whether the seven-
teenth section included the case of a contract for something
not in existence in a chattel state at the time of making the
bargain, but which was to become a chattel before the time
agreed upon for its delivery.® [131]

Where a writing is relied on to satisfy the provisions of
the seventeenth section, the rules which govern the case
are very analogous to those which have already been stated
with regard to the fourth.! [132] The signature must be
by the party to be charged, or his agent. And one party
cannot be the other’s agent for this purpose. Nor where
the agent of the party complaining of a breach of the con-
tract has signed with his own name a memorandum of the
bargain, at the request of the party to be charged, is he to
be considered as the agent of the latter in the absence of
other circumstances showing authority to the signer to act

8. The better opinion seems to be
that the contract is not void but
merely not enforcible by action.
Clark on Contracts (3d Ed.), 132 and
notes.

9. The distinction, however, which
once existed between executed and ex-
ecutory contracts has been exploded;
and at present the law is believed to
be that “ if it [the contract] is a con-
tract to sell and deliver goods, wheth-
er they are then completed or not, it
is within the statute. But if it is a
econtract to make and deliver an ar-

ticle or a quantity of goods, it is not
within the statute.” In other words,
“ when a person stipulates for the fu-
ture sale of articles which he is ha-
bitually making, and which at the
time are not made or finished, it is
essentially a contract of sale, and not
a contract for labor; otherwise, when
the article is made pursuant to an
agreement.” Clark on Contracts (3d
Ed.), 124 and notes.

1. Clark on Contracts .(3d Ed.),
131; Browne on Sales, 55.
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as the agent of the party to be charged. But under neither
the fourth nor the seventeenth section is there any necessity
for the agent’s being appointed by writing.

Under the seventeenth section, too, as well as under the
fourth, several documents may be read together as making
up the contract, provided they be sufficiently connected in
sense among themselves without the aid of parol evidence.?
[133] And in such cases, as different phrases are commonly
used in the different documents, it is peculiarly important
to ascertain that both parties mean the same thing; as
‘where there was a treaty for the sale of a horse, and one
‘wrote that he would buy him if warranted sound and quiet
in harness, and the other wrote that he would warrant him
sound and quiet in double-harness, it was considered by the
-court that the parties never had contracted in writing ad
4dem, and, consequently, that the statute had not been com-
plied with.?

Although it appears that there are several memoranda
of the contract, it will not be presumed that they differ;
but, on the contrary, if any one of them contain enough
to show the contract, it is a sufficient memorandum within
the statute.* [134]

The names of both parties must appear in the memo-
randum, though the signature of the party to be bound
alone is requisite.® [135]

And the price ought to be stated if one was agreed on,
for that is part of the bargain. If no price be named, the
parties must be understood to have agreed for what the
thing is reasonably worth.® [136]

A contract for the sale of goods of the value of £10 is
‘within the seventeenth section, although it includes other
‘matters for which a writing is not necessary. And if the
memorandum contains all that was to be done by the party
sought to be charged, it has been held sufficient to satisfy

2. Smith v. Surman, 9 B. & C. 561. 8. Champion v. Plummer, 1 B. &
8. Jordan v. Norton, 4 M. & W. P. 252. See Browne on Sales, 59.
155. 6. Elmore v. Kingscote, 5 B. & C.

4. Parton v. Crofts, 33 L. J. (C. 583.
‘P.) 189.



SixrrLe CoNTRACTS. 135

the seventeenth section, though not to make a valid agree-
ment in cases within the fourth section. In construing
these memoranda, however, the surrounding circumstances

| may be considered, which often make that quite plain which
would be obscure without them.”

A memorandum is sufficient which contains all the terms
of the bargain, and acknowledges it to have been made,
but at the same time repudiates the contract.® [137]

But although the statute invalidates all contracts for the
sale of goods unless in writing, or unless the buyer accept
the goods, or give earnest, or pay in whole or part, and
therefore virtually and in effect forbids their being in any
way varied or altered by parol,? yet it does not forbid their
being rescinded by parol; and there is no doubt that they

may be so rescinded.! [138]

Points which apply to all simple contracts alike. [141]

The parties to the contract must mutually assent to the
same thing. Wherever there is not an assent, express or
implied, to the terms of the proposed contract by both
parties, there is no mutuality, and no contract. [142]

The assent to a contract must be to the precise terms
offered. [143] Where one party proposes a certain bargain,
and the other agrees subject to some modification or con-
dition, there is no mutuality of contract until there has been
an assent to it so modified; otherwise it would not be obli-
gatory on both parties, and would therefore be void.?

‘Where an offer is accepted in the terms in which it was
made, the contract is binding on both parties. [145] At
any time before it is accepted the offer may be rescinded,

but not afterwards.

‘Where the offer of a contract is made by letter, the offerer

7. Newell v. Radford, L. R. 3 C. P.
53.

8. Bailey v. Sweeting, 9 C. B. (N.
S.) 843.

9. Harvey v. Grabbam, 5 A. & E.
v (31 E. C. L. R.) 61; Marshall v.

“Lynn, 6 M. & W. 109; Stead v. Daw-
ber, 10 A. & E. (37 E. C. L. R.) 57;
Moore v. Campbell, 23 L. J. (Ex.)

310; Noble v. Ward, 35 L. J. (Ex.)
81; 36 L. J. (Ex.) 91, in Ex. Ch.;
8. ¢. L. R. 1 Ex. 117; ibid. 2 Ex. 135.

1. Ibid.; see Goss v. Lord Nugent,
5 B. & Ad. (27 E. C. L. R.) 58.

8. Clark on Contracts (3d Ed.),
3; Hutchinson v. Bowker, § M. & W.
535.
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must be considered as making during every instant of the
time his letter is traveling the same identical offer to the
receiver. [148] In like manner, the receiver’s acceptance
of the contract is complete when in due time he sends his
answer. This due time is ascertained by the usage of trade,
by the actual stipulation of the parties, or by what is a
reasonable time under the circumstances. [149] When the
post is either directly or impliedly appointed by the party
making the offer to be the channel of communication, the
contract is complete when the letter accepting the offer is
posted,® at all events if the letter of acceptance reaches its
destination, though after a delay caused by circumstances
over which the sender has no control.

Until acceptance, the offerer may revoke his offer; but a
letter countermanding the offer after the letter of accept-
ance has been posted will be too late.

If the letter accepting the contract is put into the post-
office, but by the negligence of the post-office authorities
is lost, would the contract then be complete? [150] The
better opinion seems now to be that it would.* The accept-
ance of the offer, however, in order to be binding, must not
be qualified by some stipulation not contained in the offer.

One of the main distinctions between a contract by deed
and a simple contract is, that the latter requires a consider-
ation to support it, the former not. When it is said that a
contract by deed does not require a consideration to sup-
port it, it is meant that it does not require a consideration
for the purpose of binding the party who executes it, and
rendering him liable. It is not to be understood that a con-
sideration may not come to be a most important ingredient
in a contract by deed, as between parties claiming a benefit
under that deed and other parties having conflicting claims
upon the person executing it. For instance, the statute of
13 Eliz,, c. b, renders a great variety of deeds (if made with-

8. Clark on Contracts (3d Ed.), 31. tracts (3d Ed.), 31 et seq. and notes;
4. Househ<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>