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PREFACE TO THE FIFTH

EDITION.

During the eight years which have elapsed

since the appearance of the Fourth Edition,

which has been twice reprinted, the Law
has undergone considerable changes owing to

important statutory enactments and decisions

of the Courts. The time has therefore arrived

for the issue of this, the Fifth Edition.

In preparing this edition for the press I have

endeavoured to give effect to various suggestions

foi: the improvement of the work, while bearing

in mind that it is recommended as a text-book

for accountancy students and that their require-

ments should receive the first consideration.

I have also taken the opportunity of thoroughly

revising the text, with the result that almost

every page has undergone some modification.

The chapter on " Marine Insurance " has

been re-written in tbe light of the codifying

Act of 1906. The dates of all cases cited are

now given.



VI PREFACE.

I am indebted to Mr. F. Porter Faussett,

B.A., LL.B., of the Inner Temple, Barrister-at-

Law, for the new chapters on " Companies "

and "Arbitrations," and to Mr. B. W. Devas,

M.A., of the Inner Temple, Barrister-at-

Law, for the chapter on " Stock Exchange

Transactions," and the Appendix on " Patents,

Trade Marks, and Copyright." The inclusion

of these additional subjects has increased the

size of the book by ninety pages, the rest of the

increase in size being due to a fuller treatment

of the matter dealt with in former editions.

The Fourth Edition was translated into

French by Professor L. Escarti, with an

Introduction by Professor Paul Lerebours-

PlGEONNIERE.

HERBERT JACOBS.

], Harcourt Buildings,

Temple, E.G.,

August, 1911.
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THE

ELEMENTS OF MERCANTILE LA.W.

,f
PAET I.

GENERAL VIEW OF THE LAW OF CONTRACTS.

A CONTRACT has been defined to be an agreement

enforceable by law (a). From its nature it is clear

that there must be at least two parties to a contract,

for a raav j^aunot contract with himself. Nor can a

man agree to pay himself a sum of money joi}itl(/ with

others, therefore if A., B., and C. covenant jointly to

pay money to A., D., and E., the covenant will be

void (h). The parties must be of the same mind upon

the subject : they must be ad idem.

Contracts are divisible into (1) specialties; (2) simple

{or parol} contracts.

( 1) Specialty contracts, also called deeds, are con-

tracts under seal. It is necessary that they should be

written, sealed, and delivered (c), and in practice they

((Z) Pollock ou Contracts, p. 2. For a full discussion of the

meaning of the term " Contract," see Anson on Contracts, Tart I., and
the opening chapter of Pollock on Contracts.

(Jj) Ellis V. A'cn; [lyiO] 1 Ch. 529.

(O Co. Litt. 171b.



2 General View of the Law of Contracts.

are always signcil (</). The writing may be by hand or

in print, and on pajier or parchment. In modern times

the seal has become a wafer or a mere piece of wax

which has been previously attached to the document ;

the party " sealing "' touches it with his finger, and so

adopts it as his seal. Delivery may be actual— /'.<'..

handing over the instrument—or constructive

—

i.e.,

speaking words importing an intention to deliver. As
a rule, when the person executing touches the seal, he

says, "I deliver this as my act and deed," and this is

sufficient delivery, though he keep it in his own pos-

session (e). If delivery is made, subject to a condition,

to one who is not a l)arty to the deed, the document is

called an esc)'oa\ and then takes effect only when the

condition is fulfilled. Whether it can be an escrow if

delivered to a parti/ is an open question (/) ; but, at

least, if that party l)e one of several grantees and also

solicitor of the grantor and the other granted', the deed

may be an escrow if conditionally delivered to him in

his character of solicitor ((j). At one time a distinction

existed between an indenture and a deed poll ; the former

has the edges indented, the latter is cut square. There

is, however, now no difference whatever in their legal

effect (h).

Specialty contracts differ from simple (or parol)

contracts in the following respects : (i) Xo consider-

(//) As to whether this is necessary, see Bacon, Abr. Oblig. (C).

(0 Doe d. Gurnon^ v. Knight (1«26), 6 B. & C. 671.

(/) See Shepp. Touch?. 58, 5<) ; Iludson v. Jierett (1829), 5 Bing.

368, 387.

Qj-) Ltmdon Freehold, etc. Co. v. Suffield, [1897] 2 Ch. 008, at

pp. 621, 622.

(//) 8 .V: 9 Vict. c. 100, s. T).



Specialty and (Simple Contracts. 3

ation is required (i). (ii) A contract by deeJ merges

in itself an agreement to the same effect contained in a

simple contract, (iii) A statement in a simple contract

is presumptive evidence of its truth against the maker

of it ; in a deed it is absolutely conclusive, unless fraud

or duress can be proved, or the false statement is due

to a mistake in respect of which equity would grant

relief. This is styled estoppel hy deed, (iv) A right of

action arising out of a contract under seal is barred by

non-exercise for twenty (or in some cases twelve) years ;

a right on a simple contract is barred in six (/).

(2) Simple contracts. This class contains every

contract not under seal, whether written, verbal, or

implied. '" If they be merely written, and not

specialties, they are parol '"
(/). Writing is often

required, though in many cases there is a subsisting

contract without it. the writing being but necessarv

evidence.

Another classification of contracts (which does not

depend upon their form) is into e.recutory and executed^

the former being one in which a party binds himself to

do or not to do a given thing {e.g., exchange horses

this day week), the latter one in which the object of

the contract is at once performed {e.g., exchange

horses, which is done at once). A further division is

into express and implied, the latter being (according

to Blackstone) those " which reason and justice dictate,

and which the law, therefore, presumes that every man

CO See ])>'>>t, p. 16. But in the absence of consideration, equity

will not yivc sitecitic perfurniant'c (^Grurex v. Graven (1829), 3 Y. tt J.

163 ; Jcjerys v. Jeferijx (.1841), Cr. & Pli. 138, 141.

(Ji) See pod, pj). 81 i-l sc-q.

(0 Mdun V. Uu'jhcs (1778), 7 T. K. BfjO.
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undertakes to perform." Contracts of record may also

be mentioned ; they consist of such as are proved by

production of the record of the court. The only

important modern instances of contracts of record are

judgments and recognizances.

Formation of a Contract.

A deed (as before stated) must be in writing and

under seal. There must be consideration to support a

simple contract, but otherwise, with certain exceptions

hereinafter mentioned, no particular form is necessary
;

nothing but agreement, however shown or expressed, is

required for the formation of a contract. The agree-

ment may be drawn up in writing ; it may be partly

written and partly yerbal ; it may be entirely verbal, or

it may arise from, and be proved by, the mere conduct

of the parties. If a man hails a cab and directs the

driver to take him to the Tower Bridge, he and the

driver have -entered into a contract ; if he takes a boot-

lace from an itinerant vendor and hands the vendor

a penny, they have entered into and performed a

contract.

Sometimes, however, some special form is necessary
;

if so, this will l)e either writing under seal or writing

without seal ; and sometimes, though a verbal contract

may be good, it may be unenforceable by action unless

evidenced by writing.

Contracts icJilch must he entered into J>y Deed.—
Among these maybe mentioned: (i) Contracts made
Ly corporations ; but there are many exceptions (m)

;

(«') ^ee jjdtif, p[). 4.")— 4 7.
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(ii) gratuitous promises (n)
;

(iii) leases for upwards o£

three years (o) ; conditional bills of sale {p).

Contracts which must he entered into in Writing.—

These include : (i) bills of exchange and promissory

notes ; this is required by the Bills of Exchange Act,

1882 (-15 & 46 Vict. c. 61), and was formerly so by the

common law (q) ;
(ii) contracts of marine insurance

(by .54 & 55 Vict. c. 39, s. 93). In addition there are

certain transactions, closely connected with or involving-

contracts, to wdiich writing is necessary ; for instance,

an acknowledgment to take a debt out of the operation

of the Statutes of Limitation, to be of any effect, must

be in writing (r) : transfers of shares in couipanies are

usually required to be in writing.

Contracts lohich are UnenforceahJe hy Action unless

Evidenced hy Writing.—By the Statute of Frauds

(29 Car. 2, c. 3), s. 4, it is provided that no action shall

be brought on anv of the following, unless evidenced

by some memorandum or note in writing, signed by the

party to be charged, or by his agent authorised there-

unto : (i) Promise by an executor or administrator to

answer damages out of his own estate
;

(ii) promise to

answer for the debt, default, or miscarriage of another

person
;

(iii) an agreement in consideration of marriage ;

(iv) a contract concerning lauds, tenements, and here-

ditaments, or any interest therein
;

(v) an agreement

that is not to be performed within the space of one year

from the making of it.

(«) See post, p. 17.

((') Statute of Frauds, ss. 1, 2, and 8 & 9 Vict. c. 106, s. 3.

(_p) See po.it, p. 467.

(«7) Section 3 (1), (2). (/•) Heepust, p. 84.
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By s. 4 of the Sale of Goods Act, 1893 (56 & 57 Vict.

c. 71), it is provided tLat ''a contract for the sale of any

goods of tlie value of ten pounds or upwards shall not

be enforceable by action unless the buyer shall accept

part of the ooods so sold, and actually receive the same,

or give something in earnest to bind the contract, or in*

part payment, or unless some note or memorandum in

writing of the contract be made and signed by the party

to be charged or his agent in that behalf" (s).

Neither the provisions of the 4th section of the

Statute of Frauds, nor those of the Sale of Goods Act,

affect the existence of the contract ; they merely render

it unenforceable by action, unless it be evidenced by

writing which fulfils the conditions of the statuto*

Accordingly, as the contract exists independently of

the writing, the writing may l)e made at any time

preceding the commencement of the action, but not

afterwards (t), and any document signed by the party

to be charged, or his agent, and containing the terms of

the contract, is sufficient to satisfy the statute (u) ; e.(/.,

a will or an affidavit (?/). Of course there must be

consideration in every case, unless the contract be

under seal, and it has further been hold that a state-

ment of this consideration must be included in the

writing (./) ; but as regards guarantees, this is no

longer law since the Mei'cautile Law Amendment Act,

l»5t;, s. 3 (ij).

The memorandum need not be on one piece of paper
;

it may extend over several, provided that these are so

(.<) This section is dealt with jwxf, pp. 245 ct acq.

(0 Lucan V. Di^-oii (1881)), 22 Q. B. D. 357.

(w) lie Ihnjlc, [18!t3] 1 Ch. 84,

(.?•) Wain V. Warltirs (1804), 5 East, 10.

(y) ly & 20 Vict. c. 97.



Formation of a Contract. 7

connected and consistent that they can be read

together (c). If the signed paper does not of itself

show a connection with the unsigned paper, and is not

in itself sufficient, the memorandum is not complete,

and parol evidence will not usually be allowed to

connect them ; but identity of documents, persons,

parcels and subject-matter referred to in the writing-

may usually be shown by oral evidence ; e.g., the term
^' our arrangement " was used in a letter, and this was

allowed to be connected with an arrangement set out in

a previous note, the whole being then taken as the true

contract (a). And if two or more documents, which do

not refer to each other, do refer to the same parol

contract, they will constitute a sufficient compliance

with the statute if they, taken together, contain the

terms of the parol contract (6). A letter, which would

be a sufficient compliance with the statute if it contained

the name of the person to whom it is addressed, naay be

made complete by means o£ the envelope in which it

was sent (c). And a letter written by an agent within

the scope of his authority which refers to an unsigned

document is a sufficient memorandum although the

agent was not expressly authorised to sign the letter as

a record of the contract {il).

The name of the party charged must be on the paper,

but, in addition, the name of the other party, or a

sufficient description (with which he may be connected

«(c) Boydell v. Drumnwiid (1809), 11 East, 142.

(«) Cnvc V. Hastings (1881), 7 Q. B. D. 125.

Qi) Studds V. Watson (1885), 28 Ch. \ 305 ; Oliver v. Hunting
(1890), 44 Ch. D. 205.

(<-) Pcarce v. Gardner, [1897] 1 Q. B. 688.

(rf) John Griffiths, etc. Corjtoration, Limited v. Huinbcr Sf Co.,

Limited, [189y]'2 Q. B. 414.
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by evidence), must be included (e). Thus, a description

of a party as " the proprietor " has been held sufficient

where one proprietor only was in existence (/") ; on

the other hand, " vendor " has been considered an

insufficient description (f/) : so in like manner parol

evidence is admissible to identify the subject-matter of

a contract (A).

Only the signature of the party sought to be charged

is requisite, though in most cases both parties would

sign (/). The signature may be in ink or pencil,

printed or stamped ; an identifying mark or mere

initials will suffice (k). It must be placed in such a

position as to govern the whole document, and if such

is the case, it need not be at the end

—

e.g.. if a man
begin "I, A.B., agree, etc.'' and do not sign the paper

at the foot, the statute is satisfied (/). In ('at<»i v.

Cafoti (m), Lord Westbuky saitl the signature must be

so placed as to show that it was intended to relate and

refer to every part of the instrument. It may be that

of the [)arty to be charged, or of his duly authorised

agent. "Whether a person is agent for the purpose of

binding his principal by his signature is in each case a

question of fact which must be determined according to

the circumstances, and with the assistance of the general

principles of agency law. In every case, however, the

00 Vhavij/ion v. Plvnnucr (1805), 1 B. & V. X. K.2o2: WiJliaiiis v.

Lake (18C0), 2 E. & E. 349 ;
2'.) L. J. Q. B. 1.

(/) Sale V. Lumhcrt (1874), l6 Eq. 1.

07) Potter V. Diiffidd (1874), 18 Eq. 4. '

(/<) Pltint V. Bour.;e, [1897] 2 Ch. 281.

(?:) Reuss V. FicMi-y rii G6), E. K. 1 Ex. 342.

(*) Baker v. Deain,j (^838), 8 A. & E. 94.

(0 Erann v. Iloan; [18;t2] 1 Q. B. 593.

(«') (1807), L. IJ. 2 11. L. 127.
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agent must have signed as a party and not as a mere

witness. A person may be agent for both parties, but

if he is himself one of the parties, he cannot be agent to

sign for the other. An auctioneer is agent to sign for

the vendor, and, in a public sale, for the buyer also

after the lot has been knocked down to the buyer ; his

signature will then bind both parties. This authority

to sign cannot be revokeil after the fall of the

hannner (n). This implied authority of the auctioneer

does not extend to his clerk, but a party will be bound

by the signature of the clerk if he assents to it by word

or sign (o).

The absence of writing evidencing a contract of the

kind affected by s. -i of the Statute of Frauds, will not

be fatal to the action brought upon it if the contract is

of the class which, under the proper circtimstances.

would be the subject of a decree for specific perform-

ance, and has been partly performed (//), pro^nded that

such part performance is clearly attributable to the

existence of the contract (g).

The above remarks as to the sufficiency of the writing

apply to the ith section both of the Statute of Frauds

and the Sale of Goods Act, 1893 (56 & 57 Vict. c. 71).

As regards those contracts comino; ^Yithin the latter,

see jyost, pp. 2'15 et seq. The following should be noted

(«) VaiiPraagh v.Everidge. [1902] 2 Ch. 266 ; reversed on another

point, [1903] 1 Cb. 434.

ip) Bdl V. BalU, [1897] 1 Ch. 663. In Sims v. Landray, [1894]
2 Ch. 318, ]{oMER, J., held a buyer bound by the signature of the

auctioneers clerk, but the circumstances proved in that case showed
that the clerk had express authority. i>

(^y) Kay. J., in .VcJItmus v. Cooke (1887), S-^Ch. D., at p. 697.

•

C*?) See Maddifon v. Aldemon (1883), 8 /.pp. Cas. 467, and cf.

Miller and Aldworth, Limited v. Sharjj, [1899]'l Ch. 622.
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as regards contracts within s. i of the Statnte of

Frauds

:

(a) The promise to answer for the debt, etc., is dealt

witli j>ost, p. 441.

(b) The agreement in consideration of marriage must

not be confused with a promise to marry ; the

agreement referred to in the statute is such

a one as an agreement for a marriage settle-

ment.

(c) What constitutes an interest in lands, tenements,

and hereditaments is a question of property

rather than of contract law. A debenture of

a company giving a floating charge over " all

property of the com])any whatsoever," creates

an interest in lands if part of the company's

property consists of land or buildings (?).

This section applies to contracts concerning

lands, though they be not contracts of sale (*•).

(d) Agreement not to be performed within a year

will include any agreement which cannot be

performed on either side within the year, or

which the parties intend not to be performed

within that time(0- If, however, the contract

is to be performed within the year by one

party the statute does not apply (u) ; but the

mere fact that the contract is capable of being

performed on one side within the year, when

it was not the intention of the parties that

this should happen, does not exclude the

(r) Driver v. L'road. [1893] 1 Q. B. 744.

(*) Kay, J., in Mr>i,j.anH.t v. Coohe (1887), 3.") Ch. D., at p. 687.

(0 Peter v. I'ompvut (IC'ja), 1 Sm. L. C. (lltli ed.) 31G.

(«) Cherry v. Heming (1849), 4 Exih. 631.



Proposal and Acceptance. 11

operation of the statute {.v). This provision

applies to agreements for the sale of goods,

and accordingly, if any such agreement is not

to be performed ^Yithin a year, it cannot be

enforced in the absence of a sufficient memo-

randum, although there has been acceptance

and actual receipt of part of the goods

sufficient to satisfy the requirements or s. 4 of

the Sale of Goods Act, 1893 (56 & 57 Vict,

c. 71) (y).

Essentials of a Contract.

There cannot be a contract unless there has been

mutual assent to the terms. AVhether they be express

-or implied, a proposal and an acceptance of the proposal

-are the elements into which every contract may be

analysed (r). In addition to these, all contracts not

under seal (and contracts in restraint of trade, though

under seal) require consideration to support them.

(i) Proposal and Acceptance.

A. may offer B. a book for sale at a certain price,

a,nd B. may say, " I take it at your price," or A. may
expose it for sale on a book-stall, and B. may, with

A.'s assent, take it up and remove it, saying nothing

about price. In either case there is a clear contract

—

a definite proposal and acceptance ; in the latter case

(.<•) Beeve v. Jennings, [1910] 2 K. B. 522.

(y) Prested Miners Co. v. Garner, [1910] 2 K. B. 776 ; affirmed,

[1911] 1 K. B. 425 ; and see^cyf, pp. 246, 248—251.

(z) But see Pollock on Contracts, pp. 5— 7, where the universal

applicability of this analysis is questioned.
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to pay the fair price of the l)Ook in return for the

ownership.

The proposal need not be made, in tlie first instance,

to any particiihir indiviihial, but may be made to the

f^eneral public, provided that it can be accepted by a

definite person whose legal relations it was intended to

affect. In CarliU v. Carbolic Stnoke Ball Co. (a), the

tacts were these : defendants issued an advertisement

in which they offered to pay £100 to any person who
should contract a certain disease after using a certain

remedy in a specified manner and for a specified

period
; the plaintiff duly used the remedy, and con-

tracted the disease, whereupon the Court of Appeal

held her entitled to the £100. Here was a definite

proposal to anybody who would perform the conditions,

anil it was accepted by one of the persons to whom it

was made. Other examples of this kind are : advertis-

ing a reward for services to be rendered (b), advertising

unconditionally in a time-table that a train will start at

a given time (c).

Further, the proposal must be accepted absolutely,

and on the same terms as offered. If there is an offer

to go to London for £.50, which is accepted subject to a

call being made at Guildford on the way, here is no

contract ; but if the first party assent to this, here is an

agreement not dependent upon the original offer, but

on the acceptance of the counter-proposal {d).

(«) [1893] 1 Q. B. 256.

(A) Williams v. Canmvdine (1833). -t B. i: Ad. 621 : Warlow v.

Iliirriaon (1858), I E. & E. 295.

(f) Druton V. Great Novthrrn liuil. Co. (1855), 5 E. & B. 860 ; Le
lilanche v. Gi-eat i\orthcrn Hail. Co. (1866), 1 C. P. D. 286.

id) Hyde V. Wrench (1840), 3 Beav. 334.
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It is not always the party who makes the first over-

ture who is the proposer. For instance, a tradesman

advertises that he has a cheap lot o£ goods for sale
;

he is not the proposer making an olier for a contract of

sale, he is but holding himself out as ready to consider

offers made to him. So when a company issues its

prospectus, and asks for applications for shares, it is

very seldom that the company so words the prospectus

as to make it a proposal to the public—it is usually but

an advertisement that the company is ready to consider

offers ; the application for shares is then the proposal
;

the allocment is the acceptance. The question is

almost entirely one of fact, and must depend for its

solution on the circumstances of each case(^).

An agreement will be binding when the proposal has \

been definitely accepted, even though the parties

contemplate that the conti*act shall be afterwards drawn

up in a formal shape (/'). If there is a simple accept-

ance of an offer, accompanied by a statement that the

acceptor desires that the offer should be put into some

more formal shape, the mere reference to such a desire

will not make the aoreement alreadv arrived at unen-

forceable ; but if the agreement is made subject to\

conditions specified, then until those conditions are

accepted there is no contract (r/). If the contract is said

to be contained in correspondence, the whole of the letters

must be looked at to see if the parties have got beyond

mere negotiation and have concluded an agreement (h).

(e) See and contrast Great Xortliern Rail. Co. v. WUhaiu (1874),
L. R. 9 C. r. 16, and Carllll v. Carbolic Smoke Ball Co., [189H]

1 Q. B. 256.

(/) Bolton Partners v. Lambert (1889), 41 Ch. D. 293.

(,9) Crossley v. Maycock (1874), 18 Eq. 181.

(h') Hnssey v. Home-Payne (1879), 4 App. Cas. 311.
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An unaccepted proposal will not affect the rights of

the parties, nor will a mere mental acce{)tance, un-

communicated to the proposer (i) ; but the proposer

may waive notification by specifying a particular act

which he will agree to take as notice of acceptance

—

e.(f., if the person making the offer expressly or im-

pliedly intimates in his offer that it will suflfice to act on

the offer, so acting will be a sufficient acceptance (/:).

An acceptance may be tacit if of such nature that it

can be communicated to the proposer ; an illustration

of this is the case oE a person who buys a ticket from a

railway company containing words that the passenger

agrees to take it subject to conditions on the back or in

the time-table books of the company. If the jury is

satisfied that the passenger had reasonable notice of the

conditions, the acceptance of the ticket will be deemed

to be a tacit acceptance of the conditions as part of the

contract (/).

A proposal, if the mode of acceptance is specified, is

not proper!}^ accepted, unless it is accepted in the prc"

scribed manner

—

e.y.^ if the offerer say you must reply

by wire in twenty-four hours, he cannot be bound by

any acceptance not conforming to this direction^

A proposal may be withdrawn at an}^ time before

acceptance ; thus, a bid at an auction is not binding

till accepted by the fall of the hammer (/n) ; but for

such withdrawal to be effectual the revocation must be

(/) Brogden v. Metropolitan Had. Co. (1877), 2 App. Cas. GGO, at

pp. «91, G92.

(Ji>> CarlUl V, Carbolic Smohc Ball Co., [1893] 1 Q. B., at p. 270.

(0 Parlin- v. .'^outh Eautern- Bail. Co. (1877), 2 C. 1'. D. 416 ;

HendnrKon v. Stcvoinou (1875), L. K. 2 H. L. 8c. 470 ; Richardson v.

Jlowntrcc, [18'J4] A. C. 217.

(w) Payne v. Cave (1789), 8 T. K. 148.
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communicated to the other party (n). If, when the

offer is made, the proposer says that he will keep the

offer open for a certain time, he may nevertheless j-evoke

his proposal before the expiration of the time, if he has

received no consideration for the promise to keep his

offer open (o), and if he communicates his revocation

before the other party accepts (^/). When the proposal

is made by post, and whenever the circumstances are

such that, according to the ordiuai-y ways of mankind,

the post might be used as a means of communicating

the acceptance of an offer, the acceptance is complete as

soon as it is posted, and neither acceptance nor proposal

can be revoked after that time((/). A revocation cannot

take place after the acceptance has been duly posted ((/),

although it may not have arrived (?'), or may never

arrive (s) ; and to be of any avail the revocation of a

proposal must reach the acceptor before he posts or

telegraphs his acceptance («). The acceptor, by posting

the letter, has put it out of his control, and done an

extraneous act which clenches the matter, and shows

beyond all doubt that each side is bound (t). In this

connection the cases of Adams v. Lindsell (w) and

Byrne v. Van Tienlwven (.f) are in point. In the

(«) Bijrnc V. Van Tlenhoven (1880), 5 C. P. 1). 344 ; Stevenson v.

McLean (1880), 5 Q. B. D. 346.

(t>) Routledqc V. Grant (1828), 4 Bing. 653 ; DiGhenaon v. Dodds
(1876), 2 Ch. i). 463.

(^^) Syrne v. Van Tienhoteii, supra.

(^) Hentliorn v. Fraser, [1892] 2 Ch. 27.

(?•) Diinlop V. Higriins (1866). 1 H. L. Cas. 381 ; Harris' Case
(1872), L. K. 7 Ch. .o87 ; Byrne v. Van TienhoveJi, supra ; Stevenson \.

McLean, snpra.

(«) Household Fire Insurance Co. v. Grant (1879), 4 Ex. D. 216.

(f) Lord Blackburn in Brofjden v. Metropolitan Rail. Co.

(1877), 2 App. Cas. 666, 6SJ1.

(w) (1818), 1 B. & Aid. 681. (^) Supra.
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former, A. wrote, on September 2nd, offering to sell

wool at a price, and asking for an answer in course of

post ; the letter being misdirected, reached only on the

7th ; the answer* an acceptance, was sent at once, and

came on the 9th, but the wool had been sold on the

8th. It was held that the buyers could recover for

non-delivery of the wool. In Bijrne v. Vcui llenhoven,

defendants offered goods for sale to the plaintiffs on

October 1st ; on the 11th the letter arrived, and was

accepted by wire at once. On the 8th, the defendants

had written withdrawing the offer, and this was received

on the 20th. The withdrawal was held to be too late.

LiNDLEY, J_., said :
" It has been urged that a state of

mind not notified cannot be regarded in dealings

between man and man, and that an uneommunicated

revocation is, for all practical purposes, and in point of

law, no revocation at all." This view the learned judge

adopted.

The proposal may lapse otherwise than by revocation

—e.g., by lapse of a specified time, by lapse of a

reasonable time (_y), or by death of the proposer or

acceptor before acceptance.

(ii) Consideration.

This has been defined as " some right, interest, profit,

or benefit accruing to the one party, or some forbear-

ance, detriment, loss, or responsibility given, suffered,

or undertaken by the other" (^). It is divisible into

executed, or executory, and jtast or present. Executed

consideration exists in (e.g.^ the following case : when

(jy) Ramsgate Hotel Co. v. Montejiore (1866), L. W. 1 Ex. 109.

(z) Cnrrie v. Misa (1875), L. K. 10 Ex., at p. 162.
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A. agrees to sell a horse to B., and immediately takes

the money and gives the horse ; but B.'s consideration

is executory if he is to pay the money at a future time.

In either case there is a present consideration. A past

consideration exists when a promise is made to pay for

services already gratuitously rendered, in respect of

which no legal liability was incurred by the pai'ty

benefited. Such a promise, although it may be based

upon a moral obligation, is not binding. Sir William

Anson lays down the following general rules as to

consideration :

1. It is necessary to the validity of every contract not

under seal.

2. It need not be adequate to the promise, but must

be of some value in the eye of the law.

3. It must be legal.

4. It must not be past (7').

1. That there must be some consideration to support

even a written contract, unless the contract be under seal

or of record, is a principle of our law, for Ex mtdo 'pacto

non oritur actio. This was clearly expressed in the case

of Rami V. Hughes (c). It might seem at first glance

that bills of exchange and similar instruments are

exceptions, but such is not the case ; by the custom of

merchants, these import consideration

—

i.e., considera-

tion is presumed, but, as between immediate parties, this

presumption may be rebutted. If the contract be one

in restraint of trade, though under seal, consideration is

required (d).

(b') Law of Contracts (I2tb cd.), p. 90.

(<?) (1778). 7 T, K. 350.

(cl) bee2'o.it, p. 24.
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2. Once consideration is proved, adequacy is not

important : the contract may be in consideration of £10
or £100, or of 10^. The contract may be enforced, if

the promise is " either for the benefit of the defendant,

or to the trouble or prejudice of the phiintiff" {e).

*' The adequaci^'of the consideration is for the parties to

consider at the time of making the agreement, no't for

the court when it is sought to be enforced "
( /'). But

the consideration must exist, and be real. A mere

pretence of it -will not suffice. Thus work done, how-

ever little, would suffice as consideration for a sum of

money, however great ; but gratitude would not support

a promise, any more than would blood relationship.

Thus, the following are sufficient to support a con-

tract : Payment of money, compromise of an action,

giving up a claim which has been honestly made, though

in fact the claim is one which could not have been

enforced (</). Inconvenience sustained at the request

of one party may be good consideration

—

e.ff., the

constant sniffing at a smoke ball (h). A forbearance to

sue on request will be good consideration, though there

be no l)iiiding contract not to sue (/).

The following are examples of agreements which are

bad not on the ground of inadequacy, but of non-exist-

ence of consideration : A promise founded on moral

obligation alone (/•) ; a promise to do what the promisee

can legally demand already ; but if a third party asks a

(p) Com. Dig. Action on the Case in Assumpsit, 15. 1.

(.0 Blackbukn, J., in JJolton v. Madden (.1^^^), ^- l^- 9 Q- B., at

p. 67.

0?) -Vil'-K V, Mw Zealand Alford Fxtate Co. (188G), 32 Ch. D. 266.

(Ji) Curlill V. Carbolic Smoke Ball Co., [18U8] 1 Q. 13. 256.

(0 Crrar/t v. Hunter (1887). 1!> Q. B. 1). H41.

(i) Ea-itwood v. Kenyan (1840), 11 A. & ]•:. 446.
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contractor to carry out his contract, this may be good

consideration as between the contractor and the third

party. Thus, in Shadwell v. Shadwell {I), an uncle

oifered an annuity to his nephew it" he would carry out

a previously arranged engagement with A. B., and

fultihnent ot" the latter was held enough to support the

uncle's promise. Payment of a smaller amount cannot

alone be consideration for discharge from an agreement

to pay a larger amount (>n). In Foakes v. Beer {n), a

debtor agreed to pay a judgment debt by a part pay-

ment down, the remainder by instalments, the creditor

meanwhile agreeing not to proceed with his legal

remedies. The House of Lords held that the debtor

gave no consideration, as he could have been made to

do what he did independently of his later promise
;

though had a bill of exchange been given, this would

have probably amounted to good consideration (o)
;

and clearly if the smaller sum had been, by agreement,

paid before the full payment became due. In view of

this it may be difficult at first sight to find the con-

sideration for a composition with creditors, but it

exists in the mutual surrender by the creditors of their

individual claims, and not in the payment of a smaller

sum for a greater (/>).

The rule in equity as to adequacy of consideration is

the same as at law, but equity is always on the look out

to defeat fraud, undue influence, etc., and in many

CO (1850), 9 C. B. (x.s.) 159.

(;/() Cumber v. M'tine (1721), 1 Sm. L. C. (lltli ed.) 338.

(«) (1884), 9 App. Cas. GU5.

00 Sihree v. Tripp (1846), 15 M. ic W. 23 ;
Uiddcr v. Bridyes

<,18«8), 37 Ch. D. 4U(i.

(jy) Good V. Chc'cmuaii. 2 B. & Ad. 328.

c 2
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cases inadeqiiacv of consideration is very material to a

proper decision.

3. The legality of the consideration will he dealt with

below under the general head of Contracts which the

Law will not enforce.

4. The consideration must not he past. " A mere

voluntary courtesy " is not sufficient to su})port a sub-

sequent promise {q). Thus, the mere existence of an

antecedent debt is not sufficient valuable consideration

for a security given Ijy the debtor {r). But if there is

an express or inn)lied agreement to give time for pay-

ment, or if the creditor in fact forbears to sue on thel

faith of the security, even for some indefinite time, such

giving of time or forbearance will constitute sufficient

consideration. Securities so given will therefore seldom

be impeachable for want of consideration in cases where

the fact of their execution has been communicated to

the creditor, and he has not immediately sued the

debtor (.v).

The following appear to be exceptions to the general

rule : (i) it is said that a past consideration will be

enough, if it has been given at the request of the person

making the subsequent promise— t'.^/., if A. requests B.

to do certain work for him, and some time afterwards

says, " You shall have £10 for that," the consideration,

though past, is good {t)
;

(ii) where a party originally

(g) See notes to Lainplciqli v. Brultlnoaite (1615). 1 Sm. L. C.
(11th ed.) HI.

(/•) The hnv is otherwise with respect to bills of exchange. See
2)ost, p. 315.

(,?) ^yigan v. Entjli.'^h and Scottish Assurance Assochitio/i, [lOUitl
1 Ch. 291.

^

(0 Possibly this is no exception to the general rule ; a promise ta
pay may be implied, and the ^ilO maybe evidence of wliut would Ite

the proper sum (Struuirt v. Casei/, [1892] 1 Ch. 115).
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received benefit from the consideratiou, but some law

{e.g.. Statute of Limitations) prevents the giver of the

consideration from enforcing his rights, a promise by

the party who received the consideration to perform his

contract will be considered good (»).

Contracts which the Law will not Enforce.

Many agreements are unenforceable ; some are merely

coidahle or subject to repudiation at the option of one

of the parties. Such are contracts obtained by fraud,

which may in certain cases be set aside by the party

defrauded (.r). Other contracts are absolutely void,

i.e., they are altogether destitute of any legal eftect.

The latter class includes illegal contracts or such as

having all the proper characteristics of a contract, the

court will not enforce, either because they offend

against public policy, or because some statute forbids

their enforcement. It is important to bear in mind

that void contracts are not necessarily illegal, and that

illegal contracts are not necessarily criminal. When
the contract is illegal the court will of its own motion

refuse to enforce it, even though the illegality has not

been pleaded by the defendant ((/).

The presumption is in favour of validity, and every

contract is considered valid unless it falls within some

of the classes mentioned below ; if there is any serious

doubt, the court inclines rather towards supporting

than towards upsetting an agreement. This is especially

(«) Fli(/ht V. Bcid (1863), 1 H. & C. 703. Formerly under this

rule an infant, on coming of age, might give a valid promise to pay
his old debts. But now see the Infants' Kelief Act, lS7i,jj'»cf^ p. ,31.

(.?) See poxt, p. 9ti.

(y) Scatt V. Brown, [1892] 2 Q. B. 721.



22 General View of the Law of Contracts.

the case as regards contracts wliicli are attacked as

being contrary to public policy

—

i.e., such as it is-

deenied impolitic to recognise. At one time the

tendency was to avoid many agreements on this ground^

but the modern tendency is the reverse. The limits of

the doctrine of public i)olicy have now been settled by

the House of Lords in the case of Janson \: Driefontein

CQ7isolfdated JMines, Limited (z). A judge is not at

liberty to declare a contract to be contrary to pul)lic

policy merely because in his view it is inexpedient.

The class of prohibited contracts must be treated a.>

defined and ascertained, and no court can invent a new

head of pul)lic policy. " It is always an unsafe and

treacherous ground of legal decision" (a). In PrintiiKi

and Numerical Co. v. Sampson (J>)^ Jessel, M.H., said.

" You have this })aramount policy to consider—that

you are not lightly to interfere with the freedom of

contract,*'

The connnon law rule is, K.v turpi causa non oritur

j
actio. A contract for an object in itself innocent may
be void if an illegal or immoral purpose is intended.

Thus in Cannan v. J3ri/ce (c), plaintitf lent defendant

money to pay for losses on illegal stock transactions,

and Abbott, C.J., said, '" It is impossible to say that

the making such ])ayment is not an unlawful act ; and

if it be uidawful in one man to })ay, how can it be

lawful for another to fui-nisli him with the means of

])aymont ? " So where a brougham was sup})lied to

a prostitute, and the evidence showed that the payment

to be made was not to depend upon amounts earned^

(2) [1902] A. C. 484.

(«) Per Lord Davey, ihhl., at p. r)00.

(i) (1875), ]<) Eq. 4(32. (/•) (1819), 3 B. & Aid. 171».-
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vet that the lender knew of the immoral object with

which the carriage was hired, the court declared the

contract illegal (<Z). Amongst contracts recognised by

the common law to be illegal are : agreements of , ^z'

an immoral nature [e.(/., a promise of marriage made

by a person who is already married to the knowledge

of the promisee cannot in general be enforced after the^

death of the spouse {e)~\, agreements to commit a crime,

or a civil wrong, contracts for the sale of public offices,'^

5ytrading with an enemy (/), contracts impeding justice J;

\_e.[/., taking money to stifle a prosecution ([:f),'\ and

contracts in fraud of the Revenue. Marriage brokage

contracts are illegal, whether the object is to bring-

about a marriage with a particular person, or to intro-

duce a number of persons with a view to marriage with

one of them (/;) . Certain contracts in restraint of trade

and contracts involving maintenance or champerty are

also unlawful.

Contracts in Hestraint of Trade.— A contract in

restraint of trade is one which restricts a person from

freely exercising his trade or profession. Where the

restraint is not general, it may be limited in one or

more ways, as by prohibiting the exercise of a trade for

a definite time, or within a certain radius, or with

particular persons. Thus, a covenant not to exercise

the trade of a baker within the parish of St. Andrew's,

Holborn, for five years, is limited as to space and time.

(<?) Pearce v. Bruolis (1866), L. R. 1 Ex. 213.

(ji) WiUun V. Candei/, [1908] 1 K. B. 729.

(/) Putti- V. Bell (1800), 8 T. K. 5i8.

{{/) Williams V, Baylcy (18G6), L. K. 1 H. L. 200.

(/<) Hermann v. Ckarlexivurth, [1905] 2 K. B. 12o.
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A contract in gen p.ral restraint is one which prohibits

the exercise of a trade throughout the kingdom, and

such a contract was formerly regarded as ijiso facto void.

This distinction cannot now be considered as universally

applicable, but the law will not permit any one to restrain

a person from doing what his own interest and the public

welfare require that he should do {i). However, the

changed conditions of modern commerce have involved

corresponding changes in the views of judges as to what

is, and what is not, contrary to the public interest, and

accordingly in a very special case a restraint unlimited

in area or unrestricted as to time will be upheld (/).

The true test is whether, in view of all the facts, the

restraint imposed is reasonable and necessary for the

protection of the party intended to be benefited, and

then, if not otherwise injurious to the public interest, it

will be valid {k). All contracts in restraint of trade,

€ven though under seal, require consideration to support

them (kk). It is for the judge, and not the jury, to

decide as to the reasonableness of the contract (/).

The terms of these agreements are divisible, and, if

readily separable, those which may be carried out are

not deprived of effect by those which are illegal (m) .

A contract in restraint of trade is part of the good-

will of a business, and for this reason is treated as

assignable in the absence of any special provision to the

contrary ; it accordingly passes with the goodwill so as to

(/) Best, C.J., in J/owrr v. Ashford (1S2G), 3 Biii<r. 826.

(70 Xor(leiifclt\. ^f(lxilll Xordcnfdt Co.,{\^^i]A.C.')'An; Underwood
Jy Son V. Jiarher, [1899] 1 Ch. 300 ;" ILij/ncs v. Domnn. [Ks'.l'J] 2 Cli. i;5.

(Jth) ^ceMiti'hcl v. ncynolds (1711), 1 Sm.L. C. (11th ed.), at p. 421.

(Z) Dowdcn and Pooh. Limited v. Pooh, [1904] 1 K. B. 45.

(;;/) Price v. Green (1847), 16 M. & W. 346 ; Jhiiiirx v. Geary

(1887), 35 Ch. D. 154 ; Baher y.Uedgecock (1888), 39 Ch. D. 520.
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enable the purchaser to enforce the contract in his own

name (n). If a contract of service is repudiated on the

part of the master ' by the wrongful dismissal of the

servant, the latter is no longer bound by a clause

restrictive of his right to trade (o).

"' Contracts involving Maintenance or Champerty.—
Maintenance " is when one ofhciously intermeddles in a

suit depending in any court, which no way belongs to

him, by maintaining or assisting either party with

money or otherwise, to prosecute or defend it. Cham-

perty is ... . a bargain by some person, with a

plaintiif or defendant, to divide the land or other

matter sued for between them, if they prevail at law ;

whereupon that person, who is called the champertee^

agrees to carry on the party's suit at his own

expense *"

(p). Taking a transfer of an interest in

litigation as security is not champerty. Moreover,

maintenance is lawful where the persons maintaining

have a legal (not a mere sentimental) interest in the

subject-matter of the action {q~). And a supply of

funds fairly and openly, and with an intention partly

charitable, is not necessarily against the policy of the

law (?*) ; nor is a contract of indemnity given by a

(«) Jacohy v. WJiitmore (1SS3). 49 L. T. 335.

00 General jBillj^axthu/ Co. v. Atkitison, [1908] 1 Ch. 537
; [1909]

A. C. IIS. The compulsory winding-up of a company is equivalent to

a wrongful dismissal (^Measures Bros-.^ Limited v. Measures. [1910]
2 Ch. 2i8).

(/») Chitty, Contracts (loth ed.), p. 663 ; and see Termes de la Ley,
Co. Litt. 368 b ; Bradlangh v. Neicdegate (1883), 11 Q. B. D. 1.

iq) See Anderson v. Badclife (1858). 28 L. J. Q. B. 32
; (1860),

29 L. J. Q. B. 128 ; Ravi Cooviar Condon v. Chunder Canto Moolterjie

(1877), 2 App. Cas. 186, 210 ; Guy v. Churchill (1889), 40 Ch. D. 481.

(r) Harris v. Brisco (1886), 17 Q. B. D. 504 ; Alabaster v.

Harnesg, [1895] 1 Q. B. 339.
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trader, acting in the legitimate defence of his com-*

inercial interests ; although under the contract it may
become necessaiy to provide funds for the defence of

actions (s).

He who -wrongfully maintains another in litigation

is liable to an action for damages at the suit of the

person injured.

""^•^ Statutory Provisions.

Contracts forbidden by statutes cannot be enforced,

whether they are forbidden expressly or impliedly. A
question frequently arises whether a given act is

forbidden by a statute or not. One rule lias been laid

down thus : if Parliament affixes a penalty to the

commission of a given act, it does not forbid that act

if the penalty is inflicted merely for revenue purposes
— e.(^., penalty for not taking out a licence to sell

tobacco (t) ; but if the act is forbidden for the protec-

tion of the public, the contract is illegal (u).

The Ibllowing are cases of contracts made void by

statute :

(a) Gamimj and \Va<jerinci Contracts.-— By the

statute 8 (t y Vict. c. 109, s. 18, *" all contracts or

agreements, whether by jxirole or in writing, by wayof^

gaming or wagering, shall Ix' null and void ; and no

suit shall be brought or maintained in any court of

law or equity for recovering any sum of money or

(«) Jlritixh Cash and Parcel Conreyors v. Lamxon Sturc Scrrice

Co., [1908] 1 K. IJ. 1006.

(t) Johimon v. Iluilson (1809), 11 East, ISO.

(?0 For a further test, see Cope v. Howlandu (1836), 2 M.k W. 149,
in which I'ARKE, 15., said that if the statute is intentied to forbid the

act, the <jui'stit)n of revenue purj)ose or non-revenue purpose could not
affect tiie matter. See also Victorian Daylcsford Syndicate \. Bott,

[I9U5] 2 Ch.621 ; W/iiteman y.Sadler,[l9l6] A. C, at pp. 525, 533 et/feq.
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valuable thing- alleged to be won upon any wager, or

which shall have been deposited in the hands o£ any

person to abide the event on which any wager shall

have been made," Securities deposited with a stock-

broker to secure payment o£ " ditfereuces " in favour of

the broker are not within these words, and may be

recovei-ed from the stockbroker {x) ; but not money so

deposited if it has been appropriated to losses, because

that is equivalent to a voluntary payment with know-

ledge of the facts {y). Money deposited with a

stakeholder to abide the event of a wager may be

recovered if its return is demanded before it has been

paid over to the winner (z).

"The essence of gaming and wagering is that one party

is to win and the other to lose upon a future event, which

at the time of the contract is of an uncertain nature

—

that is to say, if the event turns out one way A. will lose,

but if it turns out the other way he will win " (~*). To

mercantile men, the importance of the statute lies in

the effect it may have on Stock Exchange transactions.

The law is this, that if when shares are bought or sold,

there is a bona fide intention to take or deliver them,

and to pay the price, then the contract is good ; but if

the intention of both parties is that the purchase or

sale shall be a mere de^^ce under cover of which the

parties gamble in the rise and fall of prices, then the

contract is of a wagering nature, and is bad, even

though it may give the buyer or seller an option to

(a-) Umvcrftal Stnch E.vchange v. Strachan, [1896] A. C. 166.

(y) Strachan v. Universal Stock Exchange, [1895] 2 Q. B. 697.

\z) Hampden v. Walsh (1876), 1 Q. B. D. 189.

(r.) T/iarJcer v. Hardy (1879), 4 Q. B. D.. at p. 695, J7<'7-
COTTON.

L.J. ; and see Bichards v. Starch, [1911] 1 K. B. 206.
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demand delivery or acceptance of the shares (a). A.

sells stock to B. ; A. has none of the particular kind,

and never intends to get any, nor does B. intend to

buy them. This is a wager ; but if an honest intention

to buy and sell exists, the fact that the parties after-

wards change their minds, will not atfect the question

—the contract is good.

Such contracts are void but not iller/al (h) ; no olfence

is connnitted in making a wager, but the courts will

not enforce the contract. Thus it will be entirely at the

option of the promisor whether or not he pay the debt
;

he may do so if he likes ; if he does, the money cannot

be recovered. It would follow from this, that if an

agent be employed to make the bet, the principal can-

not set up the statute as a defence to an action by the

agent for money paid in respect of a loss ; the agent

could sue on the implied contract to indemnify him in

regard to moneys properly expended for his principal,

as there is no violation of the law in paying bets at the

request of the principal (e) ; and until the Gaming Act,

1892 {(l), such was the law ; Init now by that Act it is

provided that " any promise, express or implied, to pay

any person any sum of money paid by him under or in

respect of any contract or agreement rendered null and

void by the [Gaming Act, 1845 (8 & 9 Vict. c. 109;],

or to pay any sum of money by way of commission,

fee, reward, or otherwise in respect of any such

(rt) Unin-rml Stock Exchange v. Strachati [1890] A. C. IGG ; In
re Gleve, [18911] 1 Q. B. 794.

(i) See Saxbi/ v. Fulton, [1909] 2 K. H., at p. 227 : per BUCK-
LEY, L.J.

(() Bead v. Ander.ion (1884), 13 Q. B. D. 779.

(<Z) 55 Vict. c. 9.
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contract, oi* of any service in relation thereto or in

connection therewith, shall be null and void, and no

action shall be brought or maintained to recover any

such sum of money." But this statute does not enable

a person who has received money for bets made by

him on behalf of another to retain it (e).

Negotiable securities given in payment o£ bets on

games and horse races, or for the repayment of money
knowingly lent for gaming, are deemed to have been

given on an lUe[/aI consideration ; consequentlv, as

between immediate parties they are unenforceable, but

holders in due course may sue upon them ; in other

cases the consideration is merely void (/)• Although

money lent for the purpose of gambling in a foreign

country, where the game in question is not illegal, e.o.,

to play roulette at Monte Carlo, may be recovered by

action in England ((/) ; if a negotiable instrument

payable in England be given for the amount advanced,

the security (and probably the debt also) will be

bad (h).

(b) Sales and Trading Contracts on Sundays.—See

29 Car. 2, c. 7, which forbids trading in course of the

contractor's ordinary calling, and contracts made on

Sundays in the course of such trade are, with certain

exceptions, unenforceable. A bill of exchange, pro-

missory note or cheque dated on Sunday is good (i).

(0 D'- Matti'S V. Benjamin (1894), 63 L. J. Q. B. 248.

(/) See 9 Anne, c. 14, as amended by 5 & 6 Will. 4, c. 41, and^^cif.

Oz) Saxby v. Fulton, [1909] 2 K. B. 208.

(/O MouUs V. Oicen, [1907] 1 K. B. 746.

(0 Bills of Exchange Act. 18S2 (45 .*c 46 Vict. c. 61), s. 13.
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(c) Leemans Act (30 & 31 Vict. c. 29), renders void

the sale of shai-es in a joint stock banking company,

unless the contract sets forth in writing the numbers of

the shares as stated in the register of the company.

(d) Contracts contravenuuf the Money-lenders Aetj

1900.—See post, p. 71.

Effect of lUqgaUty.—As a rule, illegality avoids the

whole contract ; but if there be an independent stipu-

lation, the exercise of which would not. atfect the

agreement as a whole, the illegality of this stipulation

will not avoid the whole contract. " The general rule

is, that where you cannot sever the illegal from the

legal i)art, the contract is altogether void ; but, where

you can sever them, whether the illegality be created

by statute or by the common law, you may reject the

bud part and retain the good "
(/;).

Can money paid under an illegal contract be re-

covered ? This will depend upon whether the contract

has been executed or is still executory. In Taylor v.

Bowers (I), Mellish, L.J., said :' " If money is paid,

or goods delivered, for an illegal purpose, the person

who had so paid the money or delivered the goods may

recover them back before the illegal purpose is carried

out ; but if he waits till the illegal purpose is carried

out, or if he seeks to enforce the illegal transaction, in

neither case can he maintain the action." It has been

decided- that he cannot recover if the illegal contract

has been carried out even partly (m). But the courts

(/.) Mr. Justice WiLLES, in Pickeriiiij v. Ilfraroinhc Hail. Co.

(1868). L. K. :^ C. r. 285, at p. 2rjO ; cited by Chitty, J., in JJuher v.

Hedgecock (1888), 39 Ch. D. 520, 522.

(0 (li^'6). 1 Q- li- D. 21)1.

(i//) Kcarlcij v. Thomj)son (181)0), 24 Q. B, D. 7i2.
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take a SDecial view of marriaoe brokacre contracts and

will order repayment of money, even when something"

has been done in part performance of the contract, or

even when the marriage has taken place (n).

Capacity to Contract.

Every person is presumed to have capacity to contract,

bat there are certain persons whose status, age, or con-

dition renders them wholly or partly incapable of

binding themselves by a contract

—

e.a.. infants. In-

capacity must be proved by the party claiming the

benefit of it, and until proved the ordinary presumption

remains. The incapacity may be such as to make the

attempted contract null and void, or it may be such as

to render it voidable ; in the latter case the contract

remains valid until the option to render it invalid is

exercised bv the person entitled to avoid it.

Contracts with Infants.

A person under twenty-one years of age is an infant,

and as the law does not recognise fractions of a day, a

person attains his majority at the first instant of the

day preceding his twenty-first birthday. Some con-

tracts cannot be validly made by an infant. By s. 1 of

the Infants' Relief Act. 1871 (o), " all contracts,

whether by specialty or by simple contract, henceforth

entered into by infants for the repayment of money
lent or to be lent, or for goods supplied or to be

supplied (other than contracts for necessaries^, and all

accounts stated with infants, shall be absolutely void :

(?0 Hermann v. Charlesicorth, [1905] 2 K. B. I2S.

00 37 & 38 Vict. c. 62.
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Provided always, that this enactment shall not invalidate

any contract into which an infant may, by any existing

or future statute, or by the rules of common law or

equity, enter, except such as now bylaw are voidable.*'

This section, it will be observed, applies only to con-

tracts relating to the sale of goods, the loan of money

^

and accounts stated (p). If an infant enters into any

of these contracts the contract is absolutely void for all

purposes ; even a mortgage of land belonging to an

infant to secure advances which the infant has expended

in building on. the land will be set aside (7).

The Betting and Loans (Infants) Act, 1892 (r), makes

absolutelv void an agreement by a person after he

comes of age to pay any money which in whole or in

part represents, or is agreed to be paid in respect of,

any loan which made to an infant is void ; and any

instrument, negotiable or not, given in pursuance of

such aoreenient is also absolutely void against all

persons whomsoever. Such agreements are, however,

only avoided in respect of money payable under them

on account of such previous loan and will be valid to

the extent of any new advance.

At common law, an infant's contracts were voidable,

not void (s) ; that is to say, unless the infant repudiated

them, they were valid and enforceable against him ; he

could always enforce them himself. The general rule

seems to have been that if the contract was to be sus-

tained, the infant must expressly ratify it on reaching

(y>) See Duncan v. Dixon (1890), 44 Ch. D. 211.

(«/) Nottiaijham, etc. BxiUiiuj Society v. Thuvxtan, [19(i3] A. C. G.

(r) 55 & 56 Vict. c. 4.

(.«) This is the gi^ncral opiuion. See Pollock on Contracts, 7th ed.,

pp. 54 ct ncj.
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full age. But there are certain classes of contract which

are deemed to be adopted unless the infant expressly

repudiates them, and that within a reasonable time (t)

of reaching his majority ; what amounts to a reasonable

time being in each case to be determined on the par-

ticular facts (»/). This latter group of contracts consists

of those which are incident to interests in permanent

property, and includes contracts of tenancy, partner-

ship, contracts to take shares, and marriage settlements.

An infant who remains in partnership after attaining

his majority will be held liable as a partner for debts

accruing after he comes of age. " If he wished," says

Best, J., in a similar case, " to be understood as no

longer continuing a partner, he ought to have notified

it to the world " (.v). An infant may hold shares in a

company, and if when he becomes of age he does not

repudiate them, he will be deemed to have ratified the

contract to })urchase, and will be liable to be placed on

the list of contributories (t). If he make a lease and

accept rent after coming of age {//), or if he continue

to occupy under a lease (a), in either case he will be

considered to have adopted the contract ; though, had

he wished to do so, he could have avoided the lease (h).

The common law has, in this relation, been somewhat

altered by s. 2 of the Infants' Relief Act, 1874 (37 &
38 Vict. c. 62), above referred to. This section

(0 He Blahdy Ordnance Co. (1869), L. R. 4 Ch. 31 ; and EhletVs
Case (1870), L. R. 5 Ch. 302.

(?/) Edwards v. Carter, [1893] A. C. 360, a marriage settlement case.

(x) Giwde V. Harrison (1821), .5 B. & Aid. 159, 160 ; and see per
Lord Herschell, in Lovell v. Beauclunup, [189i] A. C, at p. 611.

(y) Baylis V. Dinelcy (181.5), 3 M. & S. 477, 481.

(a) 1 RolleAbr. 731.

(V) Per GiBBS, C.J., in Holmes v. lilogg (1818), 8 Taunt. .308.
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provides that " no action shall be brought whereby to

charge any j)erson upon any promiso made after full

age to pay any debt contracted during infancy, or upon
any ratification made after full age of any jiroinisc or

contract made during infancy, whether there shall or

shall not be any new consideration for such promise

or ratification after full age.'' The effect of this has

been nuich considered, but even yet seems not clearly

determined. It is not limited to those contracts

mentioned in s. 1 of the Act (c) ; nor does it, on the

other hand, affect such contracts as leases, partnerships,

and agreements to take shares ; to these the old law

applies, and the infant who desires to get out of

liability on them must repudiate within a reasonable

time of attaining his majority. This section of the Act

does not make ratification invalid ; what it does is to

render it impossible for the creditor to sue the ex-infant

on the ratified contract ; for ])urposes of an action

against him, the ratification is of no avail : but the

contract exists, it may be enforced in any way other

than by action, if way there be ; it may be enforced by

the infant himself, save that he cannot get an order for

specific performance (d). In the result, however, an

infant's ratification is of little use to the creditor.

There are two contracts of a nature similar to each

other, which are allowed to be good even against an

infant ; if taken as a whole, the agreement is not so

much to the tietriment of the infant as to render it tin-

fair that he should lie bound by it (t') ; such are contracts

of apprenticeship and service. The court, if satisfied

(r) CiLvhi-ad V. Miillia (1868), a C. V. 1). VM.
(d) Flight v. Jiolhnul (1S27), 4 Kuss. 2H.S.

(/) Smith, L.J., in Flower v. London and North Wmtern Hail. Co.,

[1894] 2 il B., at p. (J8.
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that the contract is reasonable and for the benefit of the

infant, will enforce its provisions even against him(/) ;

otherwise it will not {(j) . If an infant's contract of

service contains unreasonable stipulations in restraint

of trade and these are severable, the void stipulations

may be rejected and the operative part of the contract,

if otherwise unobjectionable, enforced (/;)•

An apprentice cannot be sued on his covenant in the

deed to serve (?'), but a covenant for the payment of a

fair and reasonable premium may be enforced against

him when he comes of age
( ;) ; and so may a reasonable

restrictive covenant not to compete in business after the

cessation of the apprenticeship (/)'). /^

JVecessa7'ies.—An infant is bound on his contract for

necessaries, if the price be reasonable (/t), as though he

were of full age. They include, says Coke (/),
" his

necessary meat, drink, apparel, physic, and such other

necessaries, and likewise for his good teaching or

instruction, whereby he may profit himself afterwards."

Where goods are supplied to an infant they must be

suitable to his condition in life and to his actual

requirements at the time of the sale and delivery (/c)
;

and it is for the i^laintijf to prove that the infant was

not sufficiently supplied with similar goods at the times

(/) Vlenients v. London and North Western Bail. Co., [1894] 2 Q. B.
482 ; Green v. Thompson, [1899] 2 Q. B. 1.

(^r) Ur Francesco v. Banium (1890), 43 Ch. D. 16'.; 45 Ch. D. 430 ;

Corn V. Matthews, [1893] 1 Q. B. 310.

(A) Bromley v. Smith, [1909] 2 K. B. 23.').

(0 Gijlhert v. Fletcher (1630), Cro, Car. 179.

0) Walter v. Ererard, [1891] 2 Q. B. 369.

O!;) GaUd V. Thompson, [1911] 1 K. B. 304.

(Ji) Sale of Goods Act, 1893 (56 & 57 Vict. c. 71), s. 2.

(0 Co. Litt. 172 a.

D 2
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in question (»» ). But he cannot be sued on a bill of

exchange or promissory note, though it be given for

necessaries (n). And though an infant can enter into

a contract to pay for necessaries, he cannot be bound

by a bond with a penalty, even though the consideration

be necessaries supplied (o).

The question whether a given thing is or is not a

necessary is determined as follows : Evidence is given

—which may include proof that the infant was already

duly snp|)lied with the thing in question (p)—and upon

this the judge determines whether the things supplied

can reasonably be termed necessaries ; if he thinks the

question open, he leaves the decision to the jury ; if he

has no doubt, he himself decides accordingly (Ri/der v.

Womhwell (g). The circumstances of that case were

as follows : The defendant had £500 a year, and an

expectancy on coming of age, and lived with relations.

He bought some jewelled solitaires, a jewelled silver

smelling bottle, an antique goblet, and a pair of coral

ear-rings. The jury found that the solitaires and goblet

were necessaries, but that the other articles were not.

It was eventually held by the court that the plaintiff

should have been non-suited, and the following rules

were laid down : (1) That the judge must determine

whether the case is such as to cast on the vendor the

onus of proving the articles to be necessaries within

the exception, and whether there is sufficient evidence

(;«) Nanh v. Inman, [1908] 1 K. B. 1.

(») /« re Soltykoff, [1891] 1 Q. B. 413.

00 Walter v. Ererard, [1891] 2 Q. B. 369.

OO Barnes v. Toye (1884), 13 Q. B. D. 410 ; Johnstone v. Marks
(1887), 19 Q. B. D. 509 ; the Sale of Goods Act, 1893 (56 & 57 Vict,
c. 71), s. 2.

(<?) (1868), L. K. 3 Ex. 90 ; and on appeal (18G9), 4 Ex. 32.
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to satisfy that onus. (2) A thing is a necessary if it is

requisite that an infant should have the article for the

purpose of maintaining himself in his station.

The following have been held to be necessaries :

Livery for an officer's servant (/•) ;

Horse, when doctor ordered riding exercise (5) ;

Goods supplied to an infant's wife for her

support (0-

The followino- have been held not to be necessaries :

Goods supplied for the purpose of trading (u)
;

Cigars and tobacco (.*) ;

Refreshment to an undergraduate for entertain-

ing (if)-

Recovery of Money jyaid by Infant.—Whether an

infant can recover money paid under a contract entered

into by him which he either avoids or which per se

is void, depends upon circumstances. In Valentini v.

Canali (^), the contract was partially within s. 1 of the

Infants' Relief Act, 1874 (37 k 38 Yict. c. &'2), and to

that extent void. The infant had hired a house, and

had bought the furniture in it ; he paid part of the

price for the furniture, and had occupied the house and

used the furniture for several months ; the court held

that the infant was entitled to have the contract set

aside ; but, having used the furniture, he could not

recover the money already paid under the contract. In

(/•) Hands v. Slaney (1800), 8 T. R. 578.

(.?) Hart V. Prater (1837), 1 Jur. 623.

(0 Turner v. Trishy (1719), 1 Stra. 168.

(?0 Thornton v. Illingworth (1824), 2 B. & C. 824.

(ar) Bryant v. Richnrdson (1866), 14 L. T. (x.S.) 24. It will be

observed that this is an ancient decision.

(y) Jnarton v. Machenzie (1870). 5 Q. B. 606.

(z) (1890), 24 Q. B. D. 166.
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Corpe V. Overton (a), the infant i)aid the defendant

money in view of an intended partnership, but the

partnership was never entered upon, hence the court

ordered the defendant to return the money. In

Hamilton v. Vmifihan- Sherrin Electrical Engineering

Co. (b), an infant shareholder was allowed to recover

moneys j)aid on application for the shares and allot-

ment, but no dividend had ever been jjaid, nor had

the shareholder attended or voted at any meeting.

Stirling", J., said that in determining Avhether the

infant can recover money paid under a repudiated

contract, the test is to see if the infant derived any

real advantage from the contract ; if he did, the money
cannot be recovered. This accords with the authorities

—e.g., Holmes v. Blogg (c), wherein it was proved that

an infant had occupied premises under a lease which he

afterwards repudiated. In consequence of such occupa-

tion the court refused to order the lessor to refund a

premium already paid by the infant.

Bankrxiptcy of Infant.—It has never been settled

whether an infant can be made a bankrupt ; if he can,

the liabilit}' in respect of which the ])etition is tiled

must have been incurred for a necessary, or the debt

must be due under a judgment for an unliquidated

demand arising otherwise than on contract {d). The

Court of Bankruptcy may inquire into the validity of

an alleged debt, and consider the plea of infancy

although judgment has been obtained (^).

(a) (1833), 10 Ring. 2:)3.

(&) [1894] 3 Ch. 589. (r) (1818), 8 Taunt. 508.

(rf) E.r parte Jones (1881), 18 Ch. I). Id!) ; Williams' Raiikruptcy,

}.. 3.

(e) Ex parte Kibble (1875), L. U. 10 Ch. 373.
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Contracts with Married Women.

I. Contrads hefore Marria<ie.—At common law the

wife was liable to be sued on contracts entered into

before marriaoe, but so also, during the coverture, was

the husband (/j. The liability of the husband is now -^

limited to the extent of any estate or property which he

may acquire in right of his wife, and a creditor, seeking

also to make the husband liable, may sue husband

and wife jointly upon such contracts (g). The liability

of the wife for her ante-nuptial debts is a personal

one (/«).

II. Contracts duriny Marriage.—At common law" a

married woman has no power or capacity to contract,

so as to sue or be sued, either with or without her

husband, on her contracts made during coverture. To

this general rule there were important exceptions

—

e.g.^ (i) A married woman could sue jointly with her

husband on contracts of which, as it was said, she was

the meritorious cause

—

e.g., on an agreement in con-

sideration of her personal skill, that she should cure a

wound {i), on a promissory note given to a woman
payable to her {k). (ii) By the custom of the city of

London a married woman may trade as a feme sole, and

then may sue or be sued in the city courts on matters

(/) See per LlXDLEY, L..J., in BecJi v. Pierce (1889), 23 Q. B. D.,

at p. 320.

(^) Married Women's Property Act, 1S82 (45 & 46 Vict. c. 7.5),

ss. 14, 15.

(A) RoUasoii V. Lyjies, [1894J 2 Q. B. 577.

(() Brashford v. Bucleingham and Wife (1687). Cro. Jac. 77.

(it) PhiWskirk V. Fluckwell (1814), 2 M. .t S, 393.
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arising out of that trade (/). (iii) According to the

principles carried out in the Court of Chancery, property

which was settled to the separate use of a married

woman was looked upon as hers independently of any

control of her husband. She could contract freely

with regard to such property, but the contract would

bind only such estate as at the time of contracting

she was entitled to free from any restraint on

anticipation (w).

Legislation has effected great changes in the law

relating to married women, and their status is now
mainly governed by the Married Women's Property

Act, 11882 (n), as amended by the Act of 1893 (o).

Modern Law Governing the Position of Married Women.

The Married Women's Property Act, 1882, affects

those married after January 1st, 1883, and those

married before that date as respects property acquired

after 1882. Its main provisions, as supplemented by

the Act of 1893, are :

(i) A married woman shall be capable of acquiring,

holding, and disposing (p) of property as her

separate property and of contracting (</), as if

she were a feme sole, but to the extent of her

separate property only and so as to bind her

separate estate only {q).

(0 Beard v. Wchh (1800), 2 B. & P. 93.

(wO Fihe V. Fit:(jihh,m (1881), 1 7 Ch. ]). 454. The term '• restraint

on anticipation" is explained ^^d*^, p. 42.

(«) 45 & 46 Vict. c. 75.

(o') 56 & 57 Vict. c. 63.

ip) Section 1 (1). (7) Section 1 (2).
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(ii) Contracts made after December 5th, 1<'S93, and

entered into hj a married \voman otherwise

than as agent (s), are deemed to be with a view

to her separate estate, both that which she has

at the time and that which she may thereafter

acquire, so that she may bind her separate

property w^hich she is possessed of or entitled

to at the date of the contract, and also that

which she may thereafter acquire. On such

contracts she may have judgment against her,

though at the date of the contract she possessed

no separate property ; further, the judgment

may be enforced against property she may be

possessed of after she has ceased to be a

married woman (f).

(iii) Settlements made, whether before or after

marriage, are not interfered with by the

Act (li), and restraints on anticipation are

not affected by it, provided that no restric-

tion on anticipation in a settlement of a

woman's own property made by herself shall

I'.ave any validity against her ante-nuptial

debts (r)

.

It must be noticed that there is no remedy enforce-

able against the married woman personally ; the debt

is payable out of her separate estate only, and only

then so far as she has property free from restraint on

(«) See post, p. 142.

(0 Married Women's Property Act. 1893 (56 & 57 Vict. c. 63),

s. 1.

(?/) Section 19.

(0 Ibid.; and see Jay v. Rohinson (1890). 25 Q. B. D. 467.
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anticipation (.t). If in fact a married woman contracts

as agent, hor separate estate is not liable to answer the

debt, although the other contracting party does not

know that she is agent or even that she is a married

woman (y).

A judgment against a married woman should properly

be expressly limited to separate property, not subject

to such restraint (^), except where the restraint has

been imposed on her own property by her own settle-

ment (c). The death of the husband does not convert

these limited judgments into judgments u[)on which

she can be personally called upon to pay («). Ac-

cordingly, she cannot be committed upon a judgment

summons for non-payment (A) ; nor, unless she is trading

apart from her husband, can she be made bankru])t (c)
;

nor can she commit an act of bankruptcy by non-

compliance with a bankruptcy notice (d).

Rest railit on Anticipation. —Property is constantly

transferred to trustees upon trust to pay a married

woman the income thereof, with a proviso that she shall

not have power to ''anticipate" it, and the effect of this

proviso is that until the income becomes due, she has

no power of disposing of it, and cannot make it subject

(.c) Srott V. Morley (1888), 20 C^. B. 1). 120; Softlaio v. Welch.

[1899] 2 Q. B. 419.

(//) Paquln, Limited v. Beauclerk, [1906] A. C. US.

(z) Married Women's Property Act, 1882 (ir, & 46 Vict. c. 75),

s. 19.

(rt) Be Heivett, [189.5] 1 Q. B. 328 ; Soft.law v. Welch, supra.

(ft) Draycott v. Harrison (1886), 17 Q. B. D. 147.

(r) Ex parte Jones (1879), 12 Ch. I). 484 ; Ex parte Coulson (1888),
20 Q. B. D. 249 ; Married Women's Property Act, 1882, s. 1 (5).

{(1) Re Ltjnes. [1893] 2 Ci. B. 113; Ex parte Ilandford, [1899]
1 Ci- B. 566.
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to her debts ; hence a judgment creditor cannot attach

or otherwTse take such property in execution. If, how-

ever, judoment is obtained against her at a time when

the income is duo, though not yet paid over to her, the

judgment creditor is entitled to take it in execution ; if

the judgment has been obtained, and afterwards the

income becomes due, he cannot attach it in the hands

of the trustees (e).

Contracts with Lunatics and Drunken Persons.

A contract (except for n.-^cessaries) made with a person

who is insane and does not know what he is doing, will,

unless advantaoe has been taken of the lunatic's state,

or unless the other contracting party was, at the date of

the contract, aware of the lunacy, hold good (
/")

; in

other cases it is voidable. It may in any case be ratified

when the lunatic recovers his senses. But a person

found lunatic by inquisition, so long as the inquisition

remains in force, cannot, even during a lucid interval,

validly deal with or dispose of his property {;/).

A person who enters into a contract when in a state

of complete drunkenness, so that he does not know
what he is doing, may avoid such contract (/() ; but it

remains good unless he does so (t). If the contract is

for the supply of necessaries at a fair price, in the

absence of unfair dealing, it is good (k).

(c) See IJiwd Barrs v. Herlot, [1S96] A. C. 174 ; Bulitho S: Co.,

Limited v. GldUy, [1905] A. C. 98.

(/) Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599.

(^) III re Walker, [1905] 1 Ch. 160.

(A) Gore V. Gibson (18-15), 13 M. & \V. 623.

(0 Matthews v. Baxter (1873), L. R. 8 Ex. 132.

(]() Gore V. Gibaon (1845), 13 M. & W., at p. 627.
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Contracts with Corporations and Companies.

A ('or/)oratioH is an artificial person created by special

authority, and endowed with special capacity. It may
consist of one person or of many, and in the former case

is then known as a corporation sole (/). Coke says, "A
corporation aggregate of many is invisible, immortal, and

rests only in intendment and consideration of the law ;

it has no soul, neither is it subject to the imbecilities of

the body." The individuals com[)Osing the corporation

are not liable for its debts, nor entitled to its property,

and here will be found the main difference between it

and an ordinary partnership. The rules of Roman law

on this point are applicable to English law, Si quid

1(711 versitat i dehetur sinr/idis nan debetin', nee quod debet

universltas siagidi debent, but on the other hand. Si quid

societati dehetur sinyidis dehetur, et quod debet societas

singuU debent.

Companies (m), in some cases, are nothing but ordinary

partnerships with peculiar privileges

—

e.g., the right

to sue and be sued in the name of a public officer
;

sometimes they are special creations entirely distinct

from the individuals comi)osing them (;/).

Contractual Capacity. — Corporations have but a

limited capacity to contract, depending in each case

upon the mode of its creation and the purposes for

which it was constituted. But although the powers of

(I) E.ff., the vicar of a parish.

(;w) Companies Governed by the Companies (Consolidation) Act,
1908 (8 Kdw. 7, c. 09), arc dealt with pod, pp. 196 ct neq.

(/() See In re Qrorijr Xcwvian
,J'

Co., Liniitt'd,[\^^o'\ 1 Ch., atp. 685,

and the opinion delivered in Salomoji v. Sidoiinm cf Co., [1897] A.C. 22.
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a corporation must be ascertained by reference to its

constitution, these are sometimes implied. Thus, a

trading corporation has, in the absence of express

restriction, power to borrow money for the purposes of

.

its business (o). Within the limits imposed it would^
seem that a corpoi^ation has the same power to contract,

subject to the same restrictions as a natural person, and

that it can act in any matter of business in the manner

in which an individual conducting the same kind of

business can act (/>).

In the case of companies governed by the Companies

(Consolidation) Act, 1908 (6 Edw. 7, c. 69), no contract

is good which is not authorised by the powers given in

the memorandum of association (g). A contract made

in excess of the powers given to the corporation or

company is said to be ultra vires, and is invalid. More-

over, a " public " company cannot commence business

or borrow money until certain requirements have been

complied with and the registrar of companies has

certified that the company is entitled to commence
business. Any contract made by the company before

that date is provisional only, and not binding on the

company, but it becomes binding on the granting of the

certificate (?•).

As a rule, a corporation must contract under seal,

or, at least, through an agent appointed under seal (5).

But in many cases, the use of the seal is not essential.

((») Gejwral Auction, etc. Co. v. Smith, [1891] 3 Ch. 432.

(j)') Breay v. Royal British X^irses' Association, [1897] 2 Ch.
272.

(5') See AsJihury Carriage Co. v. Riche (1875), L. R. 7 H. L. 653.

(/•) Companies (Consolidariou) Act, 1908 (8 Edw. 7, c. 69), s. 87.

(.^) Church V. Imperial Gas Light Co. (1837), 6 A. ic E. 846.
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In the case of non-trading corporations importance

has always been attached to the formality of sealing ;

but two classes of contracts have long been recognised

as not requiring to be under seal. Such contracts are

(i) those which relate to matters of small importance
\

and (ii' :hose which relate to matters of frequent

occurrence ; in which cases the convenience of dis-

pensing with the seal amounts almost to a necessity.

In Lau'fonl v. BiUericay Rural Coioir/l (t), the previous

decisions were reviewed, and a third important excep-

tion was established. When a contract with a cor-

poration for work or services in respect of matters for

the doing of which the corporation was created is

e.recuted, and the corporation has accepted the benefit

of the work or services, it must pay upon a contract

implied from the acts of the corporation, notwith-

standing the absence of a contract under seal. With

regard to trading societies, all contracts made by them

within the scoi)e of the business are binding, though

not under seal, and the power to contract by parol does

not de})end uj)on the magnitude or insignificance of the

subject-matter, but upon whether or not the contract

be for a purpose connected with the objects of the

corporation (</).

In some cases, when a contract has been j>artly

performed, the absence of seal has been held to be

no bar to an action ; but it would seem that the part

performance must ])e of such a nature as would entitle

a party in (Mjuity to a degree of specific performance

—

(0 [1903] 1 K. B. 772.

(?/) Chvreh v. Inqjerial Gax Liflht d: (1837), 6 A. & H 846 ;

Clarh- V. Curhticld Union (1852); 21 L. J. Q. B. 349; South of

Irdand CoUicry Co. v. Waddle (1868), L. K. :s ('. P. 463.
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i.e., it must be inequitable that the party who performs

should not have what he bargained for from the other

party, and it must be shown that damages would be

inadequate to meet the case. As to this, see Fish-

mongers' Company v. Robertson (.c) ; Echs'iastical

Commissioners v. Merral {if).

Agreements not under seal may be made by certain

corporations in accordance with statutory powers.

Mode of Contracting by Registered Companies.—The

Companies (Consolidation) Act, 1908 {£), as regards

companies dealt with by the Act, enacts as follows :

(i) any contract which, if made between private per-

sons, would by law be required to be in writing and

under seal, may be made, varied, or discharged under

the common seal, (ii) If the contract, as between

private persons, required to be in writing and signed

by the parties to be charged therewith, it may be made,

varied, or discharged in writing, and signed by any

person acting under the express or implied authority of

the company, (iii) If, as between private persons, the

contract might be made by parol only, not reduced

into writing, it may be made, varied, or discharged

by parol by any person acting under the express or

implied authority of the company (a). The making

and acceptance of negotiable instruments by a company

is referred to hereafter, at p. 303.

(.i-) (1848), 5 M. &; G. 181.

(y) (1869), L. R. -t Ex. 162.

(z) 8 Edw. 7, c. 69, s. 76.

(«) See 8 & 9 Vict. c. 16, s. 97, as regards contracts of companies

within that statute.
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Contracts with Bankrupts.

A person who is nvddo bankrupt is not incapacitated

from contractintj, but it' while undischarcjed lie obtains

credit to the extent ol" £20 or upwards without inform-

ing his intended creditor that he is an undischariied

bankrupt, he will be liable to imprisonment (/>). If a

contract is entered into, and one . of the parties is

adjudicated bankrupt, the rights and liabilities under

the contract pass to his trustee (<) : but the trustee may
by disclaimer abandon the contract (d). Contracts

requiring the p('r>onal services of the bankrui)t cannot

be enforced by the trustee in bankruptcy against the

other party unless the bankrupt is %villing to render

the services {e). The rights of the other party are :

(i) to prove for loss sustained by non-fulfilment of the

contract if the liability of the l)ankrupt be of a provable

nature (/') ; (ii) in the case of a contract to deliver

non-specific goods by instalments, to refuse to deliver

instalments after the bankruptc}^ begins until he is

j)aid for them (//) ; and (iii) he may apply to the court

to have the contract put an end to, and the court may
rescind it on terms that such party do i)ay damages to

the rrusr<*e or j)rove for damages against the estate, or

otherwise (It).

(/y) Bankruptc-y Act, 1883 (46 & 47 Vict. c. 52), s. HI.

(<*) Ihid., 8. 44 ; this is suljject to the e.xceiJtioii tliiit it' the cinitmct

be one affecting merely tlie person ot tlie debtor, c.tj., to cure, it will not

pass to the trustee.

(rf) Ibid., s. 55.

(f) Williams' Bankruptcy, 'Jth ed., p. 220.

(/) Bankruptcy Act, 1883 (46 A: 47 Vict. c. 52), s. 37.

(7) Williams" Bankruptcy, Hth ed., p. 218.

(/() Bankruptcy Act, 1883 (46 i: 47 Vict. c. 52), s. 55 (5).
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Miscellaneous Cases.

A barrister cannot sue for his fees ; nor can a Fellow

of a C'ollege of Physicians, the Fellows of which are

prohibited bj byelaw from recovering at law their

expenses, charges or fees (e).

An alien enemi/ is incapacitated daring the continu-

ance of a war.

Foreign sovereigns and states may contract, but the

contract cannot be enforced against them unless they

consent ; the same applies to ambassadors {k).

Rights and Duties under the Contract.

The first point to consider is—Who may enjoy the

rights, and who may be put under liabilities on the

contract ? The general rule is clear, that only those

who have entered into the contract are able to enforce

it or liable under it (/). Thus, if A. agree with B. that

C. is to have £100, C. cannot compel payment, nor can

B., by contract with A., bind C. to do anything. There

was formerly some doubt as to the prevalence of this

rule in equity (m), but this doubt has been removed by

the decision in Fle^/ v. Positive Government Secuntij

Life Assurance Co. (/t). A later case is that of

Broicne v. La Trinidad (o) ; it appears that an agree-

ment had been entered into between B. and the trustee

(0 Medical Act, 1886 (49 & 50 Vict. c. 48), s. 6.

(i) 7 Anue, c. 12.

(0 Price V. EautoK (1820), 4 B. & Ad. 433.

(ot) Touche 7. Jlctropolitan Warehousing Co. (1871). L. R. 6 Ch,
€71.

(«) (1866), L. R. 1 Ex. 88.

(o) (1887), 37 Ch. I). 1.

^
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of an intended company, by which B. was to be

appointed an irremovable director ; when the company

was formed, this agreement was said to have been incor-

porated in one of the articles of association, l)ut it was

held that even if that were so, the articles amounted to

a contract only lietween the shareholders as a body,

and that B. could not sue the company althouoh he was

himself a shareholder, as he had no agreement with it.

It might seem that the case of contracts made by an

agent is an exception to the rule, but this is not so. An
agent is practically the principal : qnl facit per al'uim

farit per se, or rather we might say, facit ipse. This is

dealt with later, i)p. 141 et seq.

But though no contractual obligation can be cast

upon a person by a contract to which he is a stranger^

yet a duty may be thrown on him to respect it, and

interference may subject him to liability {}>). In

Lumlei/ V. Gye (q) a singer agreed to sing at a })ar-

ticular theatre, and the defendant, without legal

justification or excuse, induced her to break the con-

tract. The majority of the court held that an action

would lie for procuring a breach of the contract.

This principle is not limited to contracts of personal

service (?•). The decision in Lxnnley v. G;fe underwent

much criticism, especially in the celebrated case of

Allen V. Flood (s) ; but it must now be taken to have

been rightly decided {t). To excuse interference the

justification must exist in fact, and must be founded

(ji) As to "trade disputes," aeepogt, p. 52.

(?) (1853), 2 E. A: B. 21G.

(»•) Tn,ip(rf,>„y.Jimgdl,[lS93]l(i.V>.l\o.

(«) [1898] A. C. 1.

(0 (X"'"" V. Lcatham, [1901] A. C. 495.
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on a right equal or superior to that of the plaintiff. A
mistaken belief in such a right, however honest, will not

exonerate the defendant
;
good faith and the absence

of ill-will are not lawful justification or excuse (u).

If, however, A. should sell the same chattel to B.

and then to C, B. would clearly be entitled to put all

legitimate pressure on A. to deliver the chattel to him,

though this would involve a breach of the contract with

C. But the justification need not be founded on the

personal rights of the defendant ; it may arise from a

duty which he owes to another. Xo satisfactory defini-

tion of what will constitute suflicient justification is

possible, and each case must be decided on its facts.

The court will, however, have regard to the nature of

the contract broken ; the position of the parties to it
;

the grounds for the breach ; the means employed to

procure it ; the relation of the person who procures the

breach to the person who breaks the contract ; and the

object in procuring the breach (.f). It is no excuse for

preventing a person from obtaining or holding employ-

ment that it is done to compel payment of a debt (_y).

In what cases it may be wrongful (apart from con-

spiracy) to induce a person not to make contracts with

another, cannot be said to be very clear. It obviouslv

cannot be wrongful, for the purpose of obtaining a

person's custom, to induce him not to deal with another,

as this is an ordinary incident of legitimate trade com-

petition. But it is submitted that a gratuitous inter-

ference on the part of an individual with the intention

(m) Heed V. Friendly Society of Stonemasons, [1902] 2 K. B, 732.

(ar) Glamorgan Coal Co. v. SoutJi Wales Mineri Federation, [l9U:-i]

2 K. B. 545, per KOMEE, L.J., at p. 574 ; affirmed, [1905] A. (J. 239.

(y) Giblan v. National, etc. Union, [1903] 2 K. B. 600.

E 2
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of injurino; a person by preventinj^ others from con-

tracting with him would be an actionable wrono; if

damage resulted (c).

Trade Disputes.—By s. 3 of the Trade Disputes Act,

1906 (a), an act done by a person in contemplation or

furtherance of a trade dispute (A) shall not be action-

able on the ground only that it induces some other

person to break a contract of employment. This

statutory protection only extends to cases where there

is a trade dispute (A), either actual, impending or pro-

bable ; and if the act complained of be accompanied

by threats or violence, the old common law liability

remains untouched (<•). But no action of tort will lie

against a trade union {d).

Assignment of a Contract.—In many cases the con-

tract may be assigned, and then its rights and duties

go with it accordingly. Such assignment or devolution

may take place by operation of law, or by act of parties.

Amongst assignments by operation of law may be men-

tioned the assignment of a bankrupt's contracts to his

trustee, of a deceased's contracts to his personal re{)re-

sentative (e), and of covenants running with the land

and the reversion. In dealing with an assignment by

act of party the assignment of rights and the assignment

of duties must be separately considered.

(-) See QuiiDi v. Lratham, nuprti ; and vf. Allen v. Flood, suprti

.

See also per UoMER, L.J., in Giblaii v. National, ete. Union, suj?ra.

(«) 6 Kdw. 7, c. 47.

(/y) The expression " trade dispute " is defined by s. 5 (I^) of the Act.

(c) Coniray v. Wade, [V-KW)] A. C. .506.

(rf) 6 Edw. 7, c. 47, s. 4.

(c) These are exclusive of such as relate to purely jiersonal services,

rights, and liabilities {^Baxter v. Burjield (1747), 2 Str. 1266).
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Assignment of Rights.

Equitable Assignments.—Courts of equity always

gave etfect to assignments of debts and other choses

in action (/), and an assignment for valuable consider-

ation is complete in equity as between the assignor

and assignee without the assent of, or notice to, the

debtor. An equitable assignment may be created by

any words which show an intention to transfer the

benefit of the subject-matter. It " may be couched in

the language of command. It may be a courteous

request. It may assume the form of mere permission.

The language is immaterial if the meaning is plain.

All that is necessary is that the debtor should be given

to understand that the debt has been made over by the

creditor to some third person. If the debtor ignoi-es

such a notice he does so at his peril. If the assign-

ment be for value, and communicated to the third

person, it cannot be revoked by the creditor, or safely

disregarded by the debtor "
(jf).

An assignment which

does not comply with the requirements of the Judicature

Act, 1873 igg), may be a good equitable assignment.

Assignments under the Judicature Act.— At com-

mon law this could take place only with the assent

of the debtor, or in accordance with the law

(./") A chihte in action is a personal right of property which can only

be enforced by action—as opposed to a chose //t^jo.y^^.w/c?/, viz., a thing
in actual physical possession. Thus a debt, shares in a company, and
rights of action arising out of contract or tort, are all choses in action.

((7) WiUiaiii Brandt.i v. Dunlvp Ruhhev Co., [1900] A. C, at p. 462,

per Lord Macxaghtkn.

(gg) Infra.
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merchant (A). So, unless the contract were one of

a negotiable character (see post, p. 57), the right

given by it could not be assigned ; to transfer the

right a new contract of a trilateral nature—frequently

implied—was required, the result being a change of

creditors. This may be styled a novation of the

origina^ contract. Now by the Judicature Act, 1873,

s. 25 (6), it is provided that a debt or other legal

chose in action may be assigned so as to entitle the

assignee to sue in his own name, if (i) the assignment

is absolute, and not by way of charge
;

(ii) the assign-

ment is in writing
;

(iii) notice in writing has been

given to the debtor. ;

The .assignment is subject to any rights of third

parties, or to counter-rights of the debtor {e.<^., set-oflF),

or, as it is expressed, is " subject to equities " which

would have been entitled to i)riority over the right of

the assignee before the passing of the Act.

An absolute assignment of debts by way of mortgage

with a proviso for redemption is within the benefit of

the sub-section, whether made to secure a fixed and

definite sum or a fluctuating balance of account (/).

Future debts may be assigned, but an undefined portion

of future debts cannot be so dealt with (/). The

question whether an ascertained part of a debt can be

assigned is the subject of conflicting decisions, and

must await settlement l)y the Court of Ai)peal ; but

(A) See remarks ot Maktin, 1)., in Livcrsidije v. Jiroudbent (185'J),

4 H. & N. 603, 610.

(0 Durham JJruthrrs v. Eobrrtnon, [18y8] 1 Q. B. 765 ;
Hughes v.

Pump Home Hotel Co., [1902] 2 K. B. 190.

(/O Jone.i V. Huniphirijx, [l'J02] 1 K. B. 10,
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part of a judgment debt cannot be assigned so as to

give the assignee a right to issue execution {I).

In Torkington v. Magee (m) the meaning of the term

" legal chose in action " came up for discussion. It

was held that the benefit of a contract for the sale of an

interest in property could be assigned so as to entitle

the assignee to sue in his own name for a subsequent

breach of the contract to sell ; but that the assignee

could not sue unless his assignor was in a position to

do so. Probably the expression includes all choses in

action which were formerly treated as assignable bv a

Court of Equity. The sub-section must, however, be

read with some limitations, and it apparently would not

apply to a right to sue for damages in tort (n). "The
section relates to procedure only. It does not enlarge

the class of choses in action, the assignability of

which was previously recognised either at law or in

equity" (o).

Contracts involving personal confidence or ability

cannot be assigned so as to shift the burden of the

obligation. An artist cannot assign the benefit of a

contract to paint a portrait because he cannot compel

(Z) See Forster v. Baher, [1910] 2 K. B. 636 ; SJdpper and
Tucker v. Holloway, [1910] 2 K. B. 630.

(?^i) [1902] 2 K. B. 427 ; reversed on appeal without deciding- the

point of law, the Court of Appeal holding there was no breach of

contract by the defendant, [1903] 1 K. B. 644.

(ri) Dawson v. Great Nortlwrn and City Rail. Co., [1905] 1 K. B.

260. The right to recover compensation under the Lands Clauses
Consolidation Act, 1845 (8 & 9 Vict. c. 18), is a legal chose in action

capable of assignment and not a claim to damages for a wrongful act

{ibid.').

ip) Per Cozexs-Hardy, L.J., in Tolkurst v. Associated Portland
Cement Manufacturers, [1902] 2 K. B., at p. 676. See also ^^6';- Lord
LiNDLEY, S. C, [1903] A. C, at p. 424.
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the contractee to accept the work of any other artist,

whether better or worse. In a contract for the sale

of future goods on credit, the buyer cannot substitute

the credit of his assignee ; nor can any contract be

assigned so as to impose on either party a burden

exceeding that which he contracted to bear. In such

cases, however, the assignment is good between assignor

and assignee, but any action must be brought in the

name of the assignor, and he must be ready and willing

to perform himself all personal obligations (/>). But

even a contract for the sale of goods may be so personal

in its nature as not to be capable of assignment (</).

Transfers of policies of insurance, shares in com-

])anies, debentures, etc., both as to the rights and

duties thereunder, are dealt with specially by Acts of

Parliament and Articles of Association.

Assignment of Duties.— A person cannot assign his

obligation to perform a contract of any kind so as to

shift from himself the liability for non-})crformance,

although he may in many cases perform by the act of

another. The exceptions to this are mainly statutory,

but in case of contracts concerning land, certain lia-

bilities run with the land

—

i.e., bind the owner for the

time being. But the person to whom j)erformance is

due may consent to a novation creating a new contract

under which the original contractor gets his release

and the liability of another is substituted.

(;>) ToUntrst v. Assoriati'd Portland Cemevt M(inv/aetvrers,

[1!)02] 2 K. B. 660 ; on appeal, [190:^] A. C. 414. The House of Lords
affirmed the decision of the Court of Appeal on the simple ground
that upon the true construction of the contract it was intended to be

assignable.

{q) Kemj) v. Baenelman, [1906] 2 K. B. 604.
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A distinction must be drawn between assignability

and negotiability. Negotiability implies (i) that the

contract may be passed from hand to hand without

notice of the transfer to the party under liability
;

(ii) that the bona fide transferee for value of a nego-

tiable instrument holds it free from any defects in title

which might have affected the prior holder, and not

subject to equities. The law on this subject is dealt

with in the chapter on " Negotiable Instruments."

Performance of a Contract.

Parties to the contract have, on the one hand, the

right to have the contract performed, and, on the other,

are obliged to perform. Performance should be com-

plete, and according to the real effect of the agreement
—e.</., an agreement to pay a sum of money is not

performed by mere readiness to pay, the debtor must

go to his creditor and offer to pay (?). Where no time

for performance is fixed, there is an implied under-

taking that the performance shall be completed within

a reasonable time, having regard to the circumstances

of the particular case. Performance may be waived,

and another method of performance substituted by

mutual assent, in which case, if the creditor gets what

he bargains for, the new performance is a satisfaction

of the old contract. Thus, if a creditor agrees to accept

services for money and the services are actually

rendered, the old contract has been discharged by

accord and satisfaction (s). A new contract, if made

(?•) Co. Litt. s. 840 ; Cranlcy v. Hillanj (1813), 2 M. & S. 120.

(.?) There must be consideration for the new arrangement ; there-

fore, a promise to pay a smjiUer sum instead of a larger, is not good
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and accepted in disrlianie of the old liability, may. even

if unperformed, be a good accord and satisfaction, the

creditor having his remedy for breach of the substituted

contract {t).

To an action for uon-performance there are various

defences, but these, as a rule, arise out of circumstances

Nvhich are sufficient to avoid the arrangement, and will

therefore be dealt with under " Termination of the
Contract "

—

e.<j., impossibility. But set-ojf'is not of such

a nature. That is a right on the part of a defendant to

avail himself of a debt due to him from the ])laintiti' in

extinction or reduction of the claim in the action, and

so to avoid the consequences of non-performance.

Only liquidated demands can be set-oif, and the debts

must be due between the same parties and in the same

right ; claims, however, that cannot be raised by way of

set-off may generally be made the subject of a counter-

claim. Such questions belong rather to the law of

procedure than of contract.

Pajrment.

This may be defined as the performance of a contract

by delivery of money or of some negotiable instrument.

It ma}* be of two kinds—either absolute or conditional

—e.(/., A. owes B. £20, he may pay this in gold, or by

bill ; if B. takes the gold or the bill in payment, this is

full satisfaction ; if he takes the bill subject to its being

honoured at maturity, this is conditional payment (w).

satisfaction. See ante, p. 19. As to this subject, see Comyns' Dig.
Accord. (B.) 4 ; Good v. Clwewian (1819), 2 B. & Ad. 335.

(0 Hall V. Flockton (1851), 16 Q. B. 1039.

(«) RobimoH v. Bead (1829), 9 B. & C. 455.
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Method of Payment and Tender.—A debtor is bound

to seek his creditor (.i-), and cannot claim to take time

until demand has been made. This, of course, may be

varied by special agreement, and then, in addition to

the demand, the debtor is entitled to an allowance of a

reasonable time to enable him to fetch the money (j/).

When payment is made, the whole amount should be

tendered (c), and without any objectionable conditions.

A debtor who is always ready to pay and actually

offers to do so in effect performs his contract, so that

tender is a defence to an action if the money is brouoht

into coui't. A tender may, however, be made under

protest^ so as to reserve any right of the debtor to

dispute the amount (a). The amount must be tendered

in a manner consistent with the Coinage Ad, 1870 (Ji),

in accordance with which the followincr is leo-al tender

— (i) gold coins, which have been issued by the Mint, up

to any amount
;

(ii) silver coins not over forty shillings
;

(iii) copper coins not over one shilling. By the Act

3 & 4 Will. 4, c. 98, s. 6, Bank of England notes are

legal tender for all sums above five pounds, if the notes

are payable on demand to bearer, so long as the bank

shall continue to pay such notes in legal coin. But

Bank of England notes are not legal tender in Ire-

land (c) or in Scotland {d\ though their circulation in

those countries is not prohibited. Country notes are

(x) Fessard v. Mugnur (1865), 34 L. J. C. P. 126.

(y) Massey v. Sladen (1869), L. R. 4 Ex. 13.

(;) Dixon \\. Clarke (1847), 5 C. B. 365 ; Cotton v. Goodwin
(1841), 7 M. & W. 147.

(a) Scott V. Cvhridge Fail. Co. (186*5). L. K. 1 C. P. 596 ; Green-
wuod V. Sutclifft, ri892j 1 Ch. 1.

(J) 33 Vict. c. 10, s. 4.

(d) 8 & 9 Vict. c. 37, s. 6. (f7) 8 & 9 Vict. c. 38, s. 15.
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good tender only with the assent of the creditor, and

payment in country notes is treated on the same footinor

as payment in bills or notes in general (e). Further,

the exact amount must be produced, as a creditor

cannot be compelled to give change (/). But in all the

above examples the creditor may waive his strict rights,

and on slight evidence uncontradicted by other facts

the courts would probably infer that he had done so

—

e.g., a debtor offered to pay in country notes ; the creditor

objected on the ground of insufficiency of amount only
;

it was held that here the creditor waived his ri^ht as to

the quality of the tender (^). Again, though the debtor

must actually produce the money, if the creditor says,

" Do not produce it ; I will not take it if you do," the

tender will be good (h).

If paymetit be made in accordance with the direction

of the creditor, the debtor will not be liable if the

money be lost, or if there be a)iy want of formality in

the method indicated

—

e.(j., a creditor sometimes directs

his debtor to pay into a certain bank ; if after the pay-

ment the bank fails, the debtor is discharged as fully as

if he had paid the money into the hands of the creditor

himself (i). But the debtor should be careful to carry

out strictly the directions given ; thus, if asked to send

by post, he should not send by commissionaire (A).

Again, where the debtor gives an order on a third

person to pay to the creditor, the payment is complete

(r) Lichfield Union v. Greene (1857), 1 H. & N. 884.

(/) RoUnson v. Cook (1816), 6 Taunt. 336.

(.9) Pulglass V. Oliver (1831), 2 Cr. & J. 15.

(/<) Douglas v. Patrick (1789), 3 T. R. 683.

(0 Eylea v. Ellis (1827), 4 Bing. 112.

(/O HawUns v. Butt (1793), Teake, 186.
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if the creditor, without consulting the debtor, arrange

special terms with the third party, and in consequence

loses the money (I). The following are examples of

payments which are good, though not made in the

usual way : money paid by consent of the creditor for

his benefit by the debtor (m)
;

payment in goods

according to agreement (n)

.

A payment is made, and must be accepted, according

to the wish of the payer (o), and i£ money be sent upon

express terms, the creditor will, in the absence of strong-

evidence, be estopped from denying the terms upon

which it has been paid. In J^ai/ v. MeLea
( />), a creditor

received a cheque " in full of all demands," and

accepted it " on account," and it was urged that he was

estopped from denying it to be a full payment, but the

court held that the question was one of fagt, and that

no presumption of law existed hostile to the creditor. .

Payment hy Bill or Note.—Apart from agreement

the creditor cannot be compelled to take, nor the debtor

to draw or accept, a negotiable instrument in payment.

If a bill or note is taken, then in the absence of stipu-

lation such payment is presumed to be conditional, and

if the instrument is not taken up, the original liabilitv

(0 Smith V, Ferratul (1827), 7 B. & C. 19, 24.

(w) Waller v. Andrews (18S7), 3 M. & W. 312, 318.

Qi) Caunan v. Wood (1836), 2 M. & W. 465, 467 ; but see the Truck
Acts, 1831—1896, as regards workmen.

(d) See remarks of the judges in Croft v. Lumley, 5 E. & B. 648,
680, which, however, relate more particularly to appropriation of
payments.

ip') (1889), 22 Q. B. D. 610. Cf. Hirachand Punamchand v.

Temple, [1911] 2 K. B. 330, where an amount less than the debt paid
by a third person was held to discharge it.
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revives (q) ; while, if the bill is met, the payment relates

back to the time when it was given (r). If a buyer

offers cash, but the vendor prefers a bill, the payment is

absolute, and all right of action upon the original con-

sideration goes and the vendor must sue on the bill (.*).

If, owing to the negligence of the creditor, the negotiable

instrument becomes valueless, the payment is treated as

an absolute payment

—

e.g., if a holder indorses a bill to

his creditor by way of payment, and when the bill is

dishonoured, the creditor fails to give proper notices

of dishonour, and thereby releases the drawer and in-

dorsers (^). If a bill which has been received byway
of conditional payment (e.g., for the price of goods) is

dishonoured, the creditor may sue for the price, but

the bill must be in his hands at the commencement of

the action, otherwise the debtor might have to pay twice

over (?<).

WJio mai/ Pay.—It is the duty of the debtor to pay,

but a third party may do so for him. In this latter case,

the debtor should either give his authorisation or ratifi-

cation (^l'), though either may be implied from the facts.

Until such affirmation by the debtor, the money may be

repaid to the payer, and then the original debtor's

liability does not cease (y).

{(f) If the debtor after giving a bill commits an act of bankruptcy,
the original debt revives, though the bill has not yet matured {Re Raatz,
[1897] 2 Q. B. 80).

(/•) Marreco v. Ilichardson, [1908] 2 K. B., at p. 593 : 2"-'r Fae-
WKLL, L.J.

(*) Cotvasjee v. Thonrpson, 5 Moo. P. C. 165.

(0 Bridges v. Berry (1810). 3 Taunt. 130.

(?/) Frice V. Price (1846), 16 ]\I. & W. 232 ; Buris v. Beilli/,

[1898] 1 Q. B. 1.

(aO Simpson v. Ef/i/iufffim (1855), 10 Ex. 845, 847.

(y) Walter v. James (1871), L. K. 6 Ex. 124.
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To wliom Payment may he Made.—The payment

should be made to the creditor, and if there are several

joint creditors, then to any one of them. If one of

several joint creditors collusively with the debtor forgives

the debt, the release may be set aside by the court.

Payments may be made to the creditor's agent, if

made (i) in and according to the usual course of busi-

ness (z), and (ii) before the principal gives notice that

he requires payment to be made to himself (a). In the

latter case payment can be made to the agent only when

he has a lien on the goods

—

e.g., to a factor, in which

case payment to the principal is of itself no defence to

an action by the agent (i). The following are examples

of decisions on payments : ».

To a factor—good (c).

To a broker—bad {d).

To a person sitting in an office and apparently having

charge of the business—good (e).

To an auctioneer— it depends upon the conditions (/).

To a solicitor producing a deed having the receipt for

the consideration money in it or indorsed on it,

and executed or signed by the person entitled to

give a receipt—good (^).

(;) Saunderson v. Bell (1834), 2 C, & M. SOi : Cattemll v. Hindle
(1867), L. H. 2 C. P. 186.

(a) Gardiner v. Varis (1825), 2 C. & P. 49.

(&) Williams v. Millingtim (1788). 1 H. BI. 81 ; RohinsoH v. Rutte)-

(1855), 4 E. & B. 9.54.

(<?) Drinhicater v. Goodiciti (1775). Cowp. 231 ; Fish v. KemjJtou
(1849), 7 C. B. 687.

(rf) Baring v. Corrie (1819). 2 B. & Akl. 137 ; Montagu v. Fonoood.

[1893J 2 Q. 13., at p. 355.

(0 Barrett v. Beare (1828), M. ic M. 200.

(/) Sylies V. Giles (1839), 5 M. & W. 645.

0/) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict.

c. 41), s. 56 ; and see Bay v. fVoohvich EqvitaMe Bnilding Societij

(1889), 40 Ch. JJ. 491.
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To trustees—good, if receipt in writing is ob-

tained (A).

Appropriation of Payments.—If a debtor owes more

than one debt to a creditor, and makes a payment

insufficient to satisfy the whole, the money is appro-

priated as follows :

1. To whichever debt the debtor desires, provided he

exercises his option at the time of payment ;

2. If he does not elect, the creditor may do so at any

time ;

3. If there be a current account between the parties

the presumption is that payments have been

appropriated to the items in order of date ; but

the presumption may be rebutted (i).

" There is an established maxim of law that, when

money is paid, it is to be applied according to the

expressed will of the payer, not of the receiver. If the

party to whom the money is offered does not agree to

apply it according to the expressed will of the party

offering it, he must refuse it, and stand upon the rights

which the law gives him " {k). The appropriation may
be by word or by conduct

—

e.g., if the debtor owes two

debts, one of £30 and another of ^^37 lO^., and pays

the latter sum, it will be presumed that the latter

is the debt intended to be paid (I).

The creditor may appropriate when the debtor has

not done so, but the debtor must fjrst have had

(Ji) Trustee Act, 1803 (56 & 57 Vict. c. 53), 8. 20.

(i) The Mecca, [1897] A. C. 286 ; ClayUm's Cine (1810), 1 Mer.

585, 608.

(Ji) Campbell, C.J., in Croft v. Lumh-ij (18.58), 5 E. & B. 648.

(0 Marrijatts v. White (1817), 2 Sl.ark. 101.
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an opportunity of electing ; so if a debtor's money

come to a creditor's hands, the right of the latter to

apply it to a particular debt will arise only after

the former has had knowledge of the circumstances (m).

The creditor's appropriation is revocable till communi-

cated ; so if he enter a payment to a certain debt,

he can afterwards alter this, unless he has disclosed

the account (??). "If the debtor does not appropriate

it, the creditor has a right to do so to any debt he

pleases, and that not only at the instant of payment,

but up to the very last moment "(o). He may even

appropriate when being examined as a witness in an

action brought by him against the debtor (p). There is

in this respect no diiference between a specialty and

a simple contract debt, and if both exist the creditor

may appropriate to either. If there is a real debt, the

creditor may appropriate the payment to it, thotigh the

right of action be gone

—

e.;^., a debt barred by the

Statute of Limitations (^^). The creditor must, however,

have some legal or equitable claim, though it may not

be enforceable by action ; he cannot appropriate a

pavment to a demand arising out of a contract for-

bidden by law (r), nor does his right to a]>propriate

remain after a judgment which does not give effect

to it (s).

(w) Waller v. Lacy (1840), 1 M. &; G. 54.

C?0 Simsoii V. Ingham (1823), 2 B. & C. &o.

(u) Blackburn, J., in Citii Di-teount Co. v. JIcLtun (1874). L. K.
9 C. P. 692, 700 ; The Jleeca, \nq)ru.

. (ijf) Si'.yviour y. Pickett, [1905] 1 K. B. 715.

((?) Milh V. Fowhes (1839), 5 Bing. N. C. 455.

(/) Lamprdl v. Guardians of BilUricay Union (1878), 3 Ex. D.
283, 307 ; Wright v. Laing (1824), 3 B. & C. KJo.

(«) Smith V. Betty, [1903] 2 K. B. 317.
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Where there is an account current between the

parties

—

e.g., a banking account—the general rule is

that payments extinguish the earlier items of debt (t).

" If there is nothing to show a contrary intention, the

items of credit must be appropriated to the items of

debit in order of date " (u). This, however, is but a

presumption, and it may be rebutted by evidence

showing a contrary intention (.r). " A particular mode

of dealing, and more especially any stipulation between

the parties, may entirely vary the case" (3/). To

avoid the general rule all that is required is to break

the account and open a new one—make two or more

accounts instead of the one general and current (z).

As against his cestui que trust a trustee who has

mixed trust money with his own moneys in his banking

account may not set up the rule in Clai/tons Case, and

it will be presumed that in drawing from the bank he

drew on his own and not on the trust money (a) ; but

the ordinary rule must be applied as between two

resiuis que trust, both of whose funds have been paid in

and partly drawn out of his bank by the trustee {b).

Receipts.—A receipt is the best evidence of payment,

but it is not the only evidence, nor is it, unless under

(0 Cliiyt07i''s Case (1816), 1 Mer. ,",85, (J08 ; Bode/iJium v. PurcJuis
(lbl9), 2 B. & Aid. 89.

(?0 Blackburn, J., in Citi/ Biscount Co. v. McLerui (1874), L. R.
9 C. P. 692, 701.

(.r) See Dcchii v. Lloi/d'.? Bank. [1910] 1 Cli. 6-18, where the
evidence was held to be sufficient to rebut the presumption in the case
of an ordinary banking account, although no fresh account had been
opened.

(?/) Hewiiiher v. Whjg (1869). L. K. 4 Q. B. 792; Be IlaUi'tt (1S80),
13 Ch. 1). 696.

(c) Remarks of Lord Selborxe. In re Siicrri/ (1884), 25 Ch. 1).

692.

(a) Be IlullctVa E-stat,: (1880), 13 Ch. 1). 696.

(h) Be Stennitiff, [1895] 2 Ch. 433.
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seal, conclusive in favour of the payer

—

e.g., its effect

may be rebutted by evidence ; it may be upset by

proof of error. It has been questioned (in cases of

tender) whether or not a receipt can be demanded as of

rioht (c), but the decisions under earlier statutes may
not now apply, as by the Stamp Act, 1891 (51: &
55 Vict. c. 39), ss. 101—103, the duty of stamping is

primarily thrown on the creditor ; this renders him

liable to a penalty if he refuses to give a receipt, or

gives one improperly stamped, and it seems that

demanding the performance of a statutory duty ought

not to invalidate a tender.

Bight to Interest.

There is no implication at common law of an agree-

ment to pay interest, except in the case of certain

commercial instruments

—

e.g., bills of exchange (ci).

Thus, for example, interest will not, in the absence of

agreement, be allowed on the following : a guarantee {e),

an account stated for goods sold (/').' But there are

exceptions to the rule, for in the following cases interest

— i.e.., simple interest (compound interest is never

allowed, unless by express or implied contract (g) )— is

chargeable :

(1) Where there is an express or implied agree-

ment
;

(() Lalng v.J/cader (1824). 1 C. & P. 257 ; Bichardson v. Jachsoa
(1841), 8 M. & W. 298.

(rf) The Bills of Exchange Act, 1882 (45 & 46 Vict. c. 61), s. 57, now
regulates this.

(O Hare v. liickard-s (1830). 7 Bing. 254.

(/) Chalie V. BuJif of Fork (1806). 6 Esp. 45. Aliter, apparently
for money lent (^Blaney v. Hendricks (1771), 2 W. Bl. 761).

(g) Fergusson v. Fyfe (1841), 8 C. & F. 121.

E31
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(2) Where the usage of trade allows it

;

(3) On money due on awards and payable on a

certain day and properly demanded (Ji) ;

(4) On a bond with a penalty (i)
;

(5) As against the principal debtor, on money paid

by a surety (/•) ;

(6) Upon money obtained by fraud and retained by

fraud (/) ;

(7) By statute 3 & 4 Will. 4, c. 42, s. 28, interest at

the current rate may be allowed by way of

damages on all debts or sums certain payable

at a certain time by virtue of a written instru-

ment : or if payable otherwise from the date of

a written demand for payment giving notice

that interest will be claimed from the date of

demand until pajmenl. The " sum certain

payable" must be one which is due absolutely

and in all events to the creditor (m). If

interest is given under this section, the rate

is usually 5 per cent, per annum ; but this is

not invariable (n).

(8) On a judgment debt interest runs at 4 per cent.

until the judgment is satisfied (o).

(/() Johnson v. Dun-ant (1819), 4 C. & P. 327 ; Pinhorn v.

Tuclihigton (1811), 8 Camp. 4«8.

(/) Iloqan V. Page, 1 B. & P. 337 ; Cameron v. Smith (1819)/
2 B. & Aid., at p. 308.

(^0 Petre v. Buncombe (1851), 20 L. J. Q. B. 242.

(0 Johnson v. Ec.r, [1904] A. C. 817.

(w) London, Chatham and Dover Hail. Co. v. South Eastern Rail.
Co., [1893] A. C. 429.

(«) See remarks of Kekewich. .T..in London, Chatliain and Donr
Bail. Co. V. South Eastern Bail. Co., [1892] 1 Ch. 129 ; and .see jf^-r

LiNDLEY, L.J.. at p. 133.

((>) 1 & 2 Viet. c. 11(», s. 17.
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(!.•) When by Act of Parliament it is provided that

interest shall be payable. The Bills of

Exchange Act, 1882 (45 & 46 Vict. c. 61), for

instance, provides that interest from time of

maturity, or (in the case of a bill payable on

demand) from date of presentment for pay-

ment, shall be payable by the party liable on

a dishonoured bill (p).

Though money owing to a person be wrongfully

withheld, interest cannot be recovered unless the party

to wdiom the money is due brings his case within one

of the exceptions above named.

Money-lenders Act, 11)00.—Since the abolition of the

usury laws, interest may be legally charged at any rate

agreed upon by the parties to a contract. But under

the Money-lenders Act, 1900 ((/), the transactions of a

money-lender may be reopened by the court if the

interest or charges are excessive and the transaction

is harsh and unconscionable, or such that a court of

equity would give relief. In such cases the court may,

having regard to the risk and all the circumstances,

adjudge w'hat sum is fairly due for principal, interest,

and charges, and relieve the borrower or his surety

from payment of the excess (r). The Act only applies

to a person whose business is that of money-lending, or

who in any way holds himself out as carrying on that

business ; it does not atfect the transactions of pawn-

brokers, bankers and others, nor the contract of a

person making a loan in the course of and for the

(^) Section 57.

(<?) 63 & 64 Vict, c 51.

(/) Section 1.
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purposes of a business not ha\4ng for its primary object

the lending of money (s).

After considerable conflict of judicial opinion, the

case of Samuel v. Newhold (/), in the House of Lords,

has finally settled upon what principles the Act is to

be construed, and to what cases its remedial provisions

apply. It undoubtedly extends to cases in which a

court of equity would not formerly have granted relief.

The policy of the Act was to enable the court to prevent

oppression, leaving it in the discretion of the court to

weigh each case upon its own merits, and to look behind

a class of contracts which peculiarly lend themselves to

an abuse of power. Excessive interest (without any

other element of unfairness, over-reaching or coercion)

may of itself be evidence that the bargain is harsh and

unconscionable, and, if established, the onus is thrown

upon the money-lender to prove any facts which may
justify his apparently excessive charges.

A money-lender must be registered in his own or

usual trade name, and carry on business in the regis-

tered name and at the registered address (//). The
" usual trade name '' must not be one assumed for the

first time for the purpose of registration, and partner-

ships must be registered in the names of the individuals

who constitute them (.f). It is always a question of

fact at what place the business is carried on, and the

Act does not mean that every step and every incident

of every piece of the money-lending business must be

(.?) Section 6. See, for example, Lite!/ field v. Dreyfus, [1906]

1 K. B. 584.

(0 [1906] A. C. 461.

Qii) Section 2.

(y) Whiteman v. Sadler, [1910] A. C. 514.
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transacted at the registered office. Thus, the money

may be handed over and the security perfected at the

house of the borrower, if the business is really con-

trolled and directed at the registered address (_y).

Contracts by a money-lender who has not registered

his name under the Act, or contracts made in some

other name than that which has been registered, are

illegal {z). In such cases repayment of the loan cannot

be enforced, and any security given for it must be

restored, the borrower being a person whom the Act

was designed to protect, and therefore entitled to recover,

notwithstanding the illegality of the transaction (z).

If the security is valid, the transaction cannot be

opened as against a bona fide assignee for value without

notice (a) ; but if the security is invalid, such an

assignee is in no better position than the money-

lender (6).

Breach of Contract.

T'otal Sr'each.—Upon breach of contract there is

always a right of action for damages, and though no

actual damage can be proved, nominal damages will be

given. If the contract as a whole is broken, the injured

party has several remedies : (i) he may treat the breach

as a discharge, refuse to perform his part, and resist

successfully any action brought upon the contract
;

(ii) he may bring a claim for damages either by an

action of his own, or by way of counterclaim in an

(;//) Kirkwood v. Gadd,iinO'\ A. C. 514.

(c) Victuvinn Dnylesford Syndicate, Limited v. Dott, [1905] 2 Ch.

624 ; Bonnard v. J5ort, [1906] 1 Ch. 740.

(«) Section 2 (5).

(«-) Be Robinson, [1910] 2 Ch. 751.
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action brono;ht against him by the other party
;

(iii) he

may, it' he has pertbrmed any ])art of the agreement,

bring an action for an amount equivalent to the work

done : this is called suing on a (juantum mer\tit, and

the claim should be coextensive with the work done ((.') ;

(iv) in certain cases he may bring an action for sj)ecific

performance.

Partial Breach.— If the non-performance goes only

to a part of the contract, the rights of the injured party

are much more difficult to determine. If the non-

performance of a j)articular portion of a contract l)c so

far of the essence of the contract as to imply a virtual

failure of the consideration, then the injured party will

be discharged from further performance on his })art ;

otherwise he must seek his remedy in damages for the

])articular breach (</). "The rule of law ... is

that, where there is a contract in which there are two

parties, each side having to do something. ... If

you see that the failure^o jierform one part of it goes

to the root of the contract, goes to tlu^ foundation of the

whole, it is a good defence to say, ' I am not going to

perform my part of it.' . . . But Mr. Cohen con-

tended that whenever there was a breach of a material

])art of the contract, it necessarily went to the root of

tlie matter. I cannot agree with that at all
'"

(<?).

Fretpiently it hapjiens that the contract is easily

divisible into various stipulations

—

e.g., to deliver cargo

(r) Farnmcortli v. Garrard (1807). 1 Camp. .38 ; PlancH v.

Colhvrn (1831), 8 Bing. 14.

(r/) See notes to Pordage v. Cole (166!0, 1 Wm. Saund. 548 (ed.
1871).

• ^

(r) Lord BLACKBURN in Mcrsei/ Steel and Iron Co. v. Naylor
(1884), 9 App. Cas. 484, 443.
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at certain stated intervals, on March 1st, April 1st, and

so on, in which case, in the event of l)reach of one of

them, the oeneral rule is that the remedy must be by

action. If, however, the parties expressly agree that

Ijreach of a single term shall entitle the other party to

treat the contract as abandoned, the general rule is

inapplicable (/). And if a jiarty shows by his acts, or

otherwise, an intention not any longer to be bound by

his contract, this gives the other a right to refuse further

performance, though, so far, one term only has been

Itroken. "The real matter for consideration is, whether

the acts or conduct of the one do or do not amount to

an intimation of an intention to abandon and altosether

to refuse performance of the contract " (g). Thus,

[daintitf agreed to buy of defendants some iron, to be

d.elivered in two instalments, net cash within a fortnight

of delivery ; after delivery, and when the first payment

was due, plaintiff refused to pay, urging a set-oflF for

late delivery :

—

Held, that this did not exhibit an inten-

tion to break the entire contract, so as to justify the

defend;int"s refusal to continue performance ; his remedy

was in damages for breach of contract (A). The House

of Lords approved the principle in Mersey Steel and

Iron Co. v. yaijlor (/).

If the broken stipulation is quite independent of the

remainder of the contract, or if the agreement of the

one party is made in consideration of the agreement

(/) Cutter V. Powell (1807), 2 Sm. L. C. 1.

(//) Lord Coleridge in Freeth v. Burr (187-4), L. E. 9 C. P. 208,

21 a.

(/<) Freeth v. Burr, xuj)r(i : see also Withers v. Ileynolds (1819),
2 B. &, Ad. 882 ; Sivipwn v. Crijjphi (1873). L. K. 8 Q. B. 14 ; and
cf. Honck V. Muller (1881), 7 Q. B. L\ 92.

(0 (1884),y App. Cas. 4.34.
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(and not of the performance) of the other party, the

only remedy is in cross actions for damages. The

modern tendency is against such a construction of the

contract, but even in recent times cases of the kind are

to be found (Z). Thus, if A. agrees to build B.a house,

payment to be made on January 1st, and the payment
is not made, A. mav sue B,, but he cannot refuse to

build.

In some cases the contract will include subsidiary

promises, amongst which may be mentioned warranties.

These are dealt witli later in the treatment of the con-

tract of sale (/), and also in connection with marine

insurance (w). The difficulty is to determine whether

a certain stipulation amounts to a condition, or to a

warranty merely, and the question is of importance

inasmuch as the breach of a condition will generally be

ground for avoidance of the contract, whilst the ordinary

remedy for a breach of warranty will be an action for

damaoes.

As regards conditions, these may be })recedent or

concurrent. If a condition is concurrent, <nich party

should perform his agreement at the same time

—

e.<j.,

in Bankart v. B<m-ers{i\), A. agreed to l)uy a mine

from B., and W. agreed to purchase all coal from A.

A. sued B. for not taking coals, but it was held that

the acts provided for by the contract were to be con-

current, and that the plaintiff A. must show that he

had performed, or at any rate was ready to perform,

his part of the agreement (o). A condition precedent

(k) See M.ittock v. Kinglahc (1830),.10 A. A: E. 5U.

(0 Punt, pp. 25."), 260.

(/«) Po»t, pp. 897—400. («) (1866), L. K. 1 C. P. 484.

((.) And see sMorton v. Lamb (1797), 7 T. U. 125.
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differs from a warranty : the latter is a collateral

undertaking ; but though collateral a part of the con-

tract. A condition precedent is where some act must

he performed, or some event happen, or some time

elapse before the one party is entitled to demand per-

formance from the other. The answer to the question

" condition or warranty ? " seems therefore to depend

upon the circumstances and construction of the par-

ticular agreement.

Antidpatory Brecu-li.— Subject to what has been

stated above, the renunciation of a contract by one party

entitles the other to treat the contract as improperly

rescinded, and he may sue at once for damages, though

the time of performance has not yet arrived, but he

must in such case treat the, contract as at an end (/>).

For an example, see Hoclister v. De la Tour(^q), where

plaintiff on April 12th was engaged to act as courier

to the defendant, the employment to begin in June.

In May the defendant wrote to inform plaintiff' that his

services would not be required, and an action was at

once commenced, although June had not arrived. It

was held that the action would lie. " Where there is a

contract to do an act on a future day, there is a relation

constituted between the parties in the meantime by the

contract, and they impliedly promise that in the mean-

time neither will do anything to the prejudice of the

other inconsistent with that relation" (?•). Probably a

contract containing various stipulations cannot be put

(;;) Johmtiyjie v. Milling (18S6), 16 Q. B. D. 460.

iq) (1853), 2 E. &; B. 678.

(?•) Hochiter v. Be la Tour (1853). 2 K. & B., at p. 689 : per Lord
Campbell, C.J. See also Frost v. Knight (1872), L. R. 7 Ex. 111.
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an end to, and an action brouo;ht upon it for an antici-

patory breach, merely on account of rc})udiation of one

of the terms (s).

Kenunciation <luring performance will have a similar

effect. In Cart v. Amher<iate Bail. Co. Q). the plaintiffs

agreed to sup})ly the defendants with 3.1)00 tons of

railway chairs at a certain price, the chairs to be

delivered in certain (juantities on certain dates. These

were partially delivered, when the defendants said they

would take no more. It was held that an action could

be brought at once, without showing an actual delivery,

mere readiness to deliver being sufficient. Lord (JAMr-

BELL said :
" When there is an executory contract for

the manufacturing and supply of goods from time to

time, to be paid for after delivery, if the purchaser,

having accepted and paid* for a portion of the goods

contracted for, give notice to the vendor not to manu-

facture any more as he has no occasion for them, and

will not accept or pay for them, the veiulor having Ijeen

desirous and able to complete the contract, he may,

without manufacturin<i and tendering the rest of the

goods, maintain an action against the purchaser for

breach of contract."

If the one party makes the performance impossible,

this also gives an immediate right to treat the contract

as at an end and sue for damages. In Lovelock v.

Frank'lyn («), the defendant agreed to assign liis interest

in a lease to the plaintiff, Init before the date agreed

upon for })erformance arrived, he assigned to another.

(.x) Joh n-stonc v. Mill in;/ ( 1 886), 1 (>Q. B. D. 400. Unless, perhaps, the

repudiated stipulation goes to the whole consicU'ration of the contract.

(0 (18ol), 17 Q. B. 127.

• («) (]846), 8Q. B. 371.
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It was held that the plaintiff could bring an action

without waiting the expiration of the time.

If A. agrees with X. to do an entire work (e.o.. to

build, or to serve for a fixed tiniej for a specified sum.

and the entire work is not carried out, there is a breach

which exonerates X., and A. cannot successfully sue

on a quantum meruit as on a partly finished work, save

where it was so agreed, or save where it can be shown

that the non-fulfilment was caused by the fault of X. {.v).

So a builder who abandons an entire contract to erect

houses after partly constructing them can recover

nothino- even thouoh the owner takes the benefit of his

work by completing the buildings (j/). The perform-

ance of the whole work is in such cases a condition

precedent to the right to sue.

Damages.—If no sum is mentioned, the amount of

damages will be left to the decision of a jury or of a

judge, and the amount claimed will be styled unliquidated

damages.

If a sum is named in the contract as the amount to

be paid by the defaulting party upon breach of contract,

this sum,., may be either liquidated damages, or it may
be a penalty. Liquidated damages are an assessment

of the amount which, in the opinion of the parties, will

compensate for the breach, and the court will, in the

event of breach, award this amount of compensation.

A penalty is an imposition laid on with a view to secure

performance, and the courts will order only so much of

(.r) Cutt(-r V. Poirdl (1807), 2 Sm. L, C. 1 ; AjjjAtly v. Miicrx,

L. It. 2 C. P. 651.

(y) Sumpter v. Hedges, [1898] 1 Q. B. 673. See also Fornuui ..y

Co. V. The SJiip ' Lidd'tsdale,'' [lyOO] A. C. lyu.
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it to be paid as will compensate for the loss actually

sustained by the injured party. In determining whether

the sum fixed is in the nature of damages, or of a penalty,

the court looks not to the name by which the parties

have called it, but to the actual nature of the thing

—

e.g., if the parties fix a very large sum, and call it

damages for non-payment of a small sum, the court will

regard it as a penalty (c) ; and the same view will be

taken by the court if the sum fixed is extravagant,

exorbitant or unconscionable in regard to any possible

amount of damages or any kind of damage which may

be conceived to have been within the contemplation of

the parties when they made the contract (a).

In considering whether a named sum agreed to be

paid on breach of contract is a penalty or liquidated

damages, the test " appears to be, whether the loss

which will accrue to the plaintiff from an infringement

of contract can, or cannot, be accurately or reasonably

calculated in money antecedently to the breach. If it

can be so calculated, then the fixing of a large sum of

money will be treated as a penalty. Where the loss is

absolutely uncertain it will be treated as liquidated

damages "
(6). Further, a sum payable on one event

only will in general be regarded as liquidated damages
;

but if payable on the breach of one or more stipulations

of different degrees of importance, the presumption is

that the parties intended the sum to be penal (o).

(z) See Kemble v. Farrcn (1829), 6 Bing. 141.

(fl) Clydesdale, etc. Co. v. Yzquierdo y Castaneda, [1905] A. C. 8.

(J) Maync on Damages (8th ed.), p. 175.

(c) Elp?iln.st(me (^Lord) x.MonUaiid, etc. Co. (188G). 11 Ai)p. Cms.

832 ; Laiv v. Bedditeh Local Board, [1S'J2] 1 Q. 15. 127 ; Strickland v.

Williams, [1899] 1 Q. B. 882 ; Wilhoii v. Loa; [1896] 1 Q. B. (J28
;

Pyc V. British Automobile Syndicate, [1906] 1 K. B. 425.
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Damages are assessed in accordance with the followino;

rules :

(1) The injured party is, so far as money can do it,

to be placed as far as possible in the same

situation as if the contract had been per-

formed (fZ) ; subject to the qualification

that—

(2) " The damages should be such as may fairly

and reasonably be considered either arising

naturally, i.e., according to the usual course

of things, from such breach of contract itself,

or such as may reasonably be supposed to

have been in the contemplation of both parties

at the time they made the contract, as the

probable result of the breach of it " (e).

Any damage which is not within the rule

in Hadley v. Ba.cemlale {e) is said to be "too

remote "
; although it may in fact arise from

the breach of contract. An estimate of damage

may be" based on probabilities, but the court

will not award damages of a problematical

character upon the assumption that numerous

events of a contingent nature would have

happened (/).

(3) If there is special loss, not falling within either

branch of the preceding rule, damages on this

head can be awarded only if there is an actual

contract to be responsible therefor {<:/).

(r/) Ruhiiuoa v. ILirmrni (1876), 1 Ex. D. 855 ; Wcrtheliii v.

Chieuutimi Pnlj) Co., [1911] A. C. 801.

(e) Hadley v. BaxeiuIaU- (1874), L. R. 9 Ex. 341 ; Mayne on
Damages (8th ed.). pp. 12 t-t scq.

(/) Sapicell V. Bass, [1910] 2 K. B. 486.

((/) Home V. J/idhoid Ball. Co. (1873), L. E. 8 C. P. 131.



80 General View of the Law of Contracts.

(4) Damacjes may be assessed tor prospective as well

as incurred loss (h).

Specific Performance.— This is a remedy o ranted

formerly by courts of equity, but now l)y all courts,

where damages of themselves will not l)e a sufficient

compen3{ition. It is used mostly with reoard to con-

tracts concerning land, but in certain cases the courts

will compel performance of other contracts. Thus, a.

contract for the sale of a thing of rare beauty, or of

one with regard to which there is a fancy value

—

e.g.,

heirlooms — will be ordered to l)e specifically }>er-

formed (i). But specific performance of an agreement

will not be granted (1) if the agreement is made with-

out consideration, (2) if the court cannot supervise the

execution, (3) if it is inequitable, (4) if it would be

unenforceable against the person asking for specific

performance.

Termination of the Contract.

A contract which is in existence may be terminated

in one of the following ways :

(i) By Agi-eement.

This may be (1) by substitution of a fresh agreement

for the original, operating as a discharge of the earlier

contract {k) ; or (2) by a simple agreement to rescind

before breach (/) ; or (3) by release after l)reach.

(/<) See Hardy v. Fotlwrgill (1888), 13 App. Cas. 351.

(/) Dinrllng v. lietjcmann, 2 J. & H. 544. See also Sale of Goodn
Act, 18!»3 (5G*& 57 Vict. c. 71), s. .52,^a»«^ p. 2G4.

(^k) Aide, pp. 57, 58.

(0 6rW» V. Lord Nugent (1833), .'> B. Ac Ad. 58, 65.
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Unless supported by good consideration, the release of

a cause of action already accrued (except in the case of

bills of exchange and promissory notes) must be by

deed (m) : but if there be consideration, a parol release

will be effective by way of accord and satisfaction.

If there are several creditors to one contract, release

by anv one is valid against all, but the court will

restrain any abuse of this power. And. as a general

rule, a release of one of several joint debtors will

release all ; but here, again, the courts will so construe

the release as best to carry out the intention of the

parties (n).

A contract may also be said to be discharged by

agreement, when it terminates owing to the occurrence

of an event, on the happening of which it was previously

agreed that all rights and liabilities should cease

—

e.f/.y

A. agrees to be boimd to B. for £500, but if .he does a

certain act, the bond is to be void. Upon his doing

this act, A. and B. are freed one from the other ; the

contract is at an end.

(ii) By Performance.

See ante, pp. 51 et seq.

(iii) By Breach.

See ante, pp. 71 et seq.

(iv) By Lapse of Time.

Lapse of time does not put an end to the contract,

but it may bar the rioht to brinir an action to enforce

(»«) Lodge V. Dicu (1820). 3 B. & Aid. Gil, 61i. As to bills, gee

poxt, p. 335.

(«) Bac. Abr. Release (A).



S2 General View of the Law of Contracts.

the contract, for by the Limitation Act, 1623 (o), s. 3,

it was enacted that all actions on parol contracts (with

an exception since repealed (p) ), shall be "commenced

and sued within six years next after the cause of such

action or suit, and not after."

By the Civil Procedure Act, 1833 (q), s. 3, the action

upon a contract under seal must be brought within

twenty years from the cause of action arising.

By the licul Property Limitation Act, 187-4 (r), s. 8,

it is provided that no action, suit, or other proceeding

shall be brought to recover any sum of money secured

by any legacy, judgment, mortgage, or lien, or other-

wise charged/_ upon or payable out of any land, but

within twelve years next after a present right to receive

the same shall have accrued to some person capable of

giving a discharge or release for the same. It should

be noted that this Act applies to the personal covenant

in a mortgage deed as well as to the remedy against the

land, so that in such cases the remedy on the specialty

is barred after the lapse of twelve years {s).

Since under these statutes the right is not destroyed,

though the remedy by action is taken away, so that no

action can be brought, the contract still exists, and a

lien in respect of it will not be destroyed (^). The

(.') 21 Jac. 1, c. 16,

(y/) lit & 20 Vict. c. J»7, s. 9. This affects the bearing of the Statute

of Limitations on merchants' accounts.

((/) 3 & 4 Will. 4, c. 42.

(r) 37 & 38 Vict. c. 57.

(») Sutton V. Sutton (1883), 22 Ch. D. 511 ; Fearndde v. Flint,

/hid. 579. There is. however, no Statute of Limitation applicable to

a mortgage nf personal property, so that after the debt is barred the

security niav siill be entorced by foreclosure or sale ^London and
Jlidlaud Bank v, Mitchell, [1899] 2 Ch. Uil).

(t)\IHggitui V. Scott (1819), 2 B. & Ad. 413.
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original agreement may be revived by an acknowledg-

ment, and for this no further consideration is needed (u).

If, moreover, the contract is performed, the perform-

ance will be good, and rights acquired thereby will

remain valid, and cannot be rescinded.

The time counts from the day when the plaintiff can

bring his action

—

e.g., when the money becomes due

And when the debt can first be recovered by action (x)
;

accordingly, where the defendant was a foreign ambas-

sador and privileged from being sued, the statute did

not begin to run against the plaintiff until the defendant

ceased to be ambassador (//).

The running of the statute may be suspended if the

parties are under certain disabilities. A plaintiff who,

when the cause of action arises, is under twenty-one

years of age, or is a feme covert (c), or is 7ion compos

mentis, has six (or twenty) years after these disabilities

have ceased wherein to bring action (a). But where

the time has once begun to run, no subsequent dis-

ability will suspend the operation of the Statute of

Limitations (h). If, however, there are several joint

creditors, the disability of some will be no answer by the

others for neglect in bringing the action within the time.

If the clefendant is beyond the seas when the cause

of action arises (Ireland not to be so considered) the

(«) Ante, p. 21.

(,<) Hemj) V. Garland (1843). 4 Q. B. 519 ; Rcccc.h v. Btitcher,

[1891] 2 Q. B..509.

(y) Musuru.i Ben v. Gadban, [1894] 2 Q. B. 352.

(-) But since the Act of 1882 a married woman has become discovert

within the meaning of the Statute of Limitations, and this disability

•can no longer be said to exist {Lowe v. Fox (1885), 15 Q. B. D. (567).

(a) 21 Jac. 1, c. 16, s. 7 ; 3 & 4 Will. 4, c. 42, s. 4 ; as modified by
19 & 20 Vict. c. 97, s. 10.

(/^) Ilomfrny v. Serooj)e (1849), 13 Q. B. 509, 512.
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statute will not run against the plaintiff until the

defendant's return (c). But if any defendants are in

the jurisdiction, these must be proceeded against with-

out waiting the return of the others (d).

If the plaintiff was ignorant of his rights, and the

cause of such ignorance was the fraud of the defendant,

and a fraud which could not, with the exercise of

reasonable diligence, have been discovered before, then

the time allowed by the Statutes of Limitations com-
mences to run from the discovery of the fraud (e). On
the other hand, where money has been paid under a

mistake of fact, the statute begins to run from the date

of payment, and not from the date when the payment
was actually discovered, nor from the date when it

might have been discovered by the exercise of reason-

able diligence ( /*),

Revival of the Remedy.—Although the right of action

is barred by lapse of time, it may be revived by

acknowledgment of the debt, or by (what is much the

same) part payment.

Acknowledgment at one time could be made verbally^

Now, by Lord Tenterden's Act, it is enacted that " no
acknowledgment or promise by w'ords only shall be

deemed sufficient evidence of a new or continuino; con-

tract, whereby to take any case out of the operation of

[the Statute of Limitations (^7)], or to deprive any
party of the benefit thereof, unless such acknowledg-

ment or i)romise shall be made or contained by or in

(^) 4 & 5 Anne, c. 3, s. 19 ; 3 & 4 Will. 4, c. 42, s. 4 ; Musurus
B,-y V. Gadhan, [1894] 2 Q. B. 352.

id) 19 & 20 Vict. c. 97, s. 11.

(r) Gihhx V. Guild (1882), 9 Q. B. D. 59.

(/) Baler v. Counuje .<• Co., [1910] 1 K. B. 56,

Cr/) 21 Jac. 1, c. 16.
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some writing to be signed by the party chargeable

thereby" (/t) ; or his agent duly authorised thereto (i).

The Mercantile Law Amendment Act, 1856 (19 &
20 Vict. c. 97), further enacts that a payment of })rin-

cipal or interest by one co-contractor shall be good to

renew the remedy as against himself, but against

himself alone (^•) ; but the benefit of this provision is

confined to certain specified Acts, viz., 21 Jac. 1, c. 16,

s. 3 (0 ; 3 & 4 Will. 4, c. 42, s. 3 (m) ; and 16 &
17 Vict. c. 113, s. 20 (n).

The Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42),

s. 5, contains provisions as to written acknowledgments

of debts due under deeds, but barred by the earlier

sections of the same statute. Under this section an

acknowledgment in writing by one of several joint

debtors revives the remedy against them all (a).

An important question in practice is—What is a

sufficient acknowledgment ?

If there be an absolute unconditional acknowledg-^

ment of the debt and nothing more, the law implies a

promise to pay ; but if there be an acknowledgment of

the debt coupled with a promise to pay, the question

arises whether the promise is conditional or uncondi-

tional (p). If the promise is conditional, it must be

shown that the condition has been fulfilled (7). So, if

(/() 9 Geo. 4, c. U, s. 1.

(0 ]9&20 Vict. c. 97, s. IB. (0 Ante, -pp. SI, S2.

ik) Ibid., s. 14, (w) Ante, p. 82.

(/i) In re Lacey, [1907] 1 Ch., at pp. 343. 350.

(y) Read v. Price, [1909] 2 K. B. 724.

(;0 Tanner v. Smart, 6 B. & C. 603; Smith v. Thome (1852),
18 Q. B. 134 ; Chaaeworc v. Turner (1875), L. K. lU Q. B., at pp. .506,

507.

Cy) i''- Hn-o- Steamer Co. (1871), 6 Ch. S2S, jK-r Mellish, L.J.
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the acknowledgment be accompanied by a refusal to

pay (?), or a statement that the debt cannot be sued

on (s), the statute will still operate to bar the remedy ;

but an unconditional acknowledgment coupled with an

expression of hope that the debtor will be able to pay,

is sufficient (t). The acknowledgment also must be

made before action brought (?/), and if lost, its contents

may be proved by oral evidence (r).

A further way of reviving the remedy is by part

performance or payment of the debt due on the con-

tract ; but here also the act must be clearly referable

to the contract, and be done in such a way as to raise

a promise to perform or pay the residue. Thus, when

the debtor in paying part, showed that he considered

himself to be paying all, there being nothing to show

that he intended to pay the rest, it was held that he was

entitled to rely upon the statute (a-'). When part pay-

ment is made by bill or cheque, the statute runs from

the date when the instrument is handed to the creditor,

and not from the date of its actual payment {//),

Acknowledgment or payment to a person other than

the creditor or his agent will not suffice to get rid of

the statute (z).

(v) Impossibility.

If the contract be to do an obviously impossible act

—e.a., to touch the sky—it is clearly void ah /nit/'i) ;

(/•) Linley v. Bon.wr (1836), 2 Scott, 399, 403.

(.«) Rowcroft V. Limias (1816), 4 M. & S. 457.

I (0 Cooper V. KcndaU, [1909] 1 K. B, 405.

(?0 Bateman v. Pinder (1S42), 3 Q. B. 574.

((•) Bead v. Price, [1909] 2 K. B. 724,

(J-) Foster v. Datvhrr (1S51), 6 Ex. 839, 853 ; 20 L. .1. E.\. 385,392.

(y) Marrcco v. Bichardxon, [1908] 2 K. B. 584.

(-) Stamford, etc. Btiiihiufj Co. v. Smith, [1892] 1 Q. B. 765.
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and so if the subject-matter has ceased to exist at the

time of contract (a).

If the impossibility arises subsequently to the making

of the contract, it will, in the absence of agreement to

the contrary, be no excuse if in its nature the perform-
,

ance might have been possible (^/). In Kearon v.'

Pearson ((), a man agreed to deliver a cargo on board

in the usual time ; but owing to delays caused by ice,

the carrying out of this promise was rendered impos-

sible. It was held that this did not put an end to the

contract or the condition. So, in Jones v. St. Johns

College (d), a contractor agreed to finish and to do

alterations in a certain time. The alterations demanded

were such as to make it impossible to finish in the

specified time ; but this impossibility was not admitted

as an excuse, the court saying that he might have

made allowance for such an event in his contract. The

following are exceptions to the above rule :

(i) Where the impossibility is caused by law

—

e.g.,

if after the contract is made an Act of Parliament is

passed rendering the performance illegal (e).

(ii) When the performance depends upon the con-

tinued existence of a given person or thing, the

existence of which the parties must from the beginning

have known to be necessary to the fulfilment of the

contract, a condition is implied, that impossibility arising

from the perishing of the person or thing without default

of the party liable to perform the contract, shall excuse

(a) Couturier v. Ilastie (1856), 5 H. L. Cas. 673.

(J) Taylor v. Caldicell (1862), 3 B. & S., at p. 833.

(c) (1861), 7 H. & N. 386.

(rf) (1871),L. R. 6Q. B. 115.

(e) Baily v. De Crvspigny (1869), L. R. 4 Q. B. 180.
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the performance (_/'), whether the jierson or thin<r

actually peri.><]ies or ceases to exist in a condition tit tor

tlie purpose ot the contract (</)

—

e.[/., a hidy agreed to

j)lay at a concert. Init was prevented hy dangerous ill-

ness, and it was decided, on the above ])rinciple, that no

action would lie against her for breach of contract (/t).

In Tai/lof V. Cahhoell (/), which is the leading case

on the subject, an agreement to let a music-hall for

four days was held to be terminated when the hall was

burned down. Many cases arising out of the post-

ponement of the coronation of his late Majesty King
Edward the Seventh have further defined and illustrated

the doctrine of Tai/lor v. Caldwell. All these cases

show that a contract may be based on the assumption

that a certain event will happen, and if the event does

not hai)pen, the contract will come to an end, altliough

the direct subject-matter of it

—

e.(f., a ship or a room

—

may continue in existence. But the doctrine has no

application unless the hajipening of the event is assumed

by both parties to be the sole basis of the contract. So,

a person who hired a steamship for the purpose of

seeing an intended royal naval review, was held not

entitled to refuse })ayment because it had become

impossible to use* the vessel for the particular purpose

contemjilated by'him(/). Neither does the doctrine

ap[)ly when the parties have themselves provided for

the contingency of performance becoming impossible (/*).

(/) (l8o2), :{ D. i: S. 82(5.

(//) Xicholl V. A^hton, [1901] 2 K. 15. 120 ; 6 Com. Cas. 150.

(A) Jiohhmin v. Dnvixoa (1871), L. K. 6 Ex. 269.

(/) Htrnr Ban Stramhoat Co. v. Ilutton, [1003] 2 K. B. 683 ; cf.

Kii'll V. Ilvnvy, ibid, 740.

(k) Elliott v.Crutcldcy, [V.M] 1 K. B. nfio ; alfirmed, [l'J06] A. C. 7.



False Represextatioxs. 89

In cases to which the doctrine applies, the rights of the

parties must be ascertained at the moment when per-

formance or further performance becomes impossible
;

'each partv is excused from any act of further perform-

ance, but the contract is not void ah initio, and money-

paid under it cannot be recovered back (/). As

impossibility only releases the parties from further

performance, it follows that if, by the terms of the

contract, any right has accrued before the time when

performance became impossible, that right can be

enforced (m).

(vi) Miscellaneous.

A contract may be put an end to— (i) by merger, by

the substitfttion of a higher grade of contract—^.</., a

judgment for a simple contract debt
;
(ii) by bankruptcy

(unless the contract is one which the trustee in bank-

ruptcy can and does adopt), so far as the contract gives

rise to a debt provable in bankruptcy ; (iii) if the

contract be in wM'iting, by an unauthorised alteration in

a material part made by a party seeking to enforce the

•contract.

False Representations.

A representation is a statement made by one party to

•another, before or at the time of the contract, of some

matter or circumstance relating to it.

An untrue representation may fall into one of seven

classes. It may be

—

(a) a mere statement of opinion honestly given ; or

it may be a mere flourish in the nature of a

(/) Blahcley v. ^[uUcr, [1903] 2 K. B. 760 n.

("0 Chandler v. WcIkU'i; [11)04] 1 K. B, -193.
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puff ; if this be proved, the deceived party in

such case has no right of action in relation to

it ; or

(b) it may amount to a warranty

—

i.e., to an agree-

ment not being an essential term of the

contract, but connected with it collaterally ;

the falsity may entitle the deceived party to

damages, but not to rescind («) ; or

(c) it may be a term of the contract itself, in which

case its falsity will have the effect of a breach

of contract (see ante, p. 71) ; or

(d) it may be a condition precedent, in which case

the deceived party may sue for damages, or

rescind the contract at his option (o) ; or

(e) it may, though innocently made, be a statement

which the maker may not deny, for " where

one by his words, or conduct, wilfully causes

another to believe the existence of a certain

state of things, and induces him to act on

that belief, so as to alter his own previous

position, the former is concluded from aver-

ring against the latter a different state of

things as existingat the same time "
(/>) ; or

(f) it may be a statement innocently made not falling

in any of the above categories, but which is

material, and which induced a party to enter

into the contract ; it may then be classed a&

an " innocent misrepresentation "
; or

(g) it may be a fraudulent misrepresentation.

(w) But breach of warranty in connection with a policy of marine
insurance entitles tlie injured party to rescind,

(d) But see an exception to this, y;***^, p. IMJ.

(/;) Lord Denman, in Pickard v. Siuitk (1837), 6 A. vVc K., at p. 474.
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It is proposed to refer in more detail to misrepre-

sentations classed under (f) and (g).

(i) Fraudulent Misrepresentation.

No precise definition is given in the English law

books ; it has been said to include every kind of

artifice by which one person deceives another. The

elements of which it must necessarily consist are the

following (r^) :

1. A False Representation of a Material Fact.—

A

mere expression of opinion therefore will be no fraud,

nor usually will a declaration of intention ; thus, if a

vendor says, "I think that horse worth £10."* though

the statement is knowingly false, no action will lie. If,

however, he says, " I gave £10 for it," this, if untrue,

would be such a representation as to be the foundation

of a fraud. A statement of intention is usually uot a

statement of fact (r), but it may be (5) ;
*' the state of

a man's mind is as much a fact as the state of his

digestion," said Bowen, L.J. {s). It has been ques-

tioned whether mere non-disclosure can amount to

fraud. '' Mere omission, even though such as would

give reason for setting aside a contract, is not. in my
opinion, if it does not make the substantive statements

false, a sufficient ground for maintaining an action for

deceit" (f), and "there must, in my opinion, be some

active misstatement of fact, or, at all events, such a

partial and fragmentary statement of fact, as that the

(</) EdghKjton v. Fitzmavriec (1885), 29 Ch. D. 459, 481, 482.

(/•) MaddlwH V. Aldcrsoii (1888), 8 App. Cas. 467.

(a) EdginfjtoH V. FitziiiaurU-a (1885), 29 Ch. ])., at p. 483.

(0 Cotton, L.J., in Arheright v. Nnobold (1881), 17 Ch. 'U. 320.
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withholding of that which is not stated makes that

v.-hich is stated absolutely false " (u). The rule then

seems to be, that if the fragmentary statement made is

rendered untrue by that which is not stated, the repre-

sentation is fraudulent ; otherwise, it is not.

2. A Representation Known to he False, or made
without Belief in its Truth, or Recklessh/, without Cari)ig

whether it he True or False.-—At one time, some judges

considered that false statements carelessly made without

reasonable ground of belief in their truth, apart from

actual dishonesty, constituted a species of " legal

fraud " (.f). This doctrine must be treated as now
exploded by the important case of Derri/ v. Peek (i/).

There a company issued a prospectus, stating that the

company had a right to use steam power for its tram-

way cars ; as a fact, the consent of the Board of Trade

was required before steam could be used, and when,

afterwards, consent was applied for, it was refused. The
directors believed the truth of their statements, and

pleaded that they had reasonable ground for believing

them to be true ; Mr. Justice Stirling gave judgment
in their favour ; he was reversed on appeal (z), LoPES,

L.J., summing up his view of this law thus :
" If a

person makes to another a material and definite state-

ment of a fact which is false, intending that person to

rely upon it, and he does rely upon it and is thereby

(m) Lord Cairns, in PeeJi v. Gui-noj (1873), L. K. G H. L, 377, 403

;

and see prr Jessel, M.U., in Smith v. Ohddwich (1882), 20 Ch. I). 58.

(.c) Rci:-<c liivcr Jfinhifj Co. v. Smith (1809), L. K. 4 H. L. 79 ; Lord
Cairns, in IWh v. Giirnci/ (1873), L. H. 6 11. L. 409 ; Lord CHELMS-
FORD to the same effect in Western Bank of Scotland v. Addle (1867),
L. K. 1 H. L. (8c.) 14o, 161.

(y) (l.«89), 14 App. Cas. 3:57.

(--) C1888), 37Ch. 1). .541.
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damaged, then the person making the statement is

liable to make compensation to the person to whom it

is made

—

First, if it is false to the knowledge of the

person making it ; secondli/, if it is untrue in fact and

not believed to be true by the person making it ;.

thirdly, if it is untrue in fact and is made recklessly

—

e.g., without any knowledge on the subject, and without

taking the trouble to ascertain if it is true or false
;

fourthly, if it is untrue in fact but believed to be true^

but without any reasonable grounds for such belief."

The case was taken to the House of Lords (^), when

the law was definitely settled ; and we may now say

that the three first propositions of Lopes, L.J., are

correct, but that the fourth is not good law ; in other,

wordsj in an action of deceit the plaintiff must prove.

actual fraud, not mere negligence ; and the defendant

will be successful if he proves that he honestly believed

in the truth of the statement he made, thouoh he acted

on no reasonable ground in so doing.

If the representation in fact be fraudulent within the

definition above given, honesty of motive in making it

will not be an answer to an action of deceit {a).

3. A Itepresentation Intended hi/ the Maker to he

Acted upon hy the Party Misled }>y it.
—" A mere naked

falsehood is not enough to give a right of action, but if

it be a falsehood told with an intention that it should

be acted upon by the party injured" [it is sufficient] (/>).

In the case of Lanyridye v. Levy (f), defendant sold a

(a) Polhill V. Walter (1835), 3 B. & Ad. IH : Foster v. Charles^
7 Bing. 105.

(5) Pakke, B., in Lanr/ruhje v. Levy (1838), 2 M. & W. 519, 53K

(rO (1838), 2 :\r. & \\. 519 ; 4 M. & W. 337.
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gim for the use of a customer and his sons, one of

these being the plaintiff. The gun burst and injured

the plaintiff, and this action was brought to recover

damages for fraud in describing the gun. It was held

that the plaintiff could recover, for the jury having

found fraud, and the gun being to the defendant's

knowledge for the use of the plaintiff as well as for

that of the actual customer, the fraudulent representa-

tion was intended to be acted upon by the plaintiff.

A converse case is that of Peek v. Guvnej (d), where

fraudulent statements being made in a prospectus, an

action was brought by some shareholders who were not

original allottees. It was decided that no action would

lie, as the prospectus was intended to be acted upon by

original applicants for shares only. But when it is

proved that the prospectus is issued, not merely to

induce applications for allotments of shares, but also to

induce persons to buy on the market, those who buy on

the faith of the prospectus are entitled to their remedy

for false statements in the prospectus which actually

deceived them (e).

The law is, therefore, as stated by Wood, V.-C, in

Barry v. Croskei/ if): ""Every man must be held

responsible for the consequence of a false representa-

tion made by him to another, upon which a third

person acts . . . provided it appear that such false

representation was made with the direct intent that it

should be acted upon by such third person in the

manner that occasions the injury or loss. The injury

(^/) (1873), L.K. (5 H. L. 377.

00 Andnics v. Mockfonl, [1896] 1 Q. B. 372.

(/) (1861), 2 J. & H. 1.
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must be the immediate, and not the remote consequence

of the representation made "
{g).

4. The Representation must Actually Deceive.—If

the promisor is not deceived by,- or did not rely on the

representation, the contract cannot be undone on the

ground of fraud (]i). Thus, a purchaser did not

examine his purchase ; it contained a flaw, which

rendered it worthless, and this flaw was actively con-

cealed. It was decided that an inspection not being

made, and the concealment not having affected the

mind of the purchaser, he could not maintain an action

for deceit (i).

It has been attempted upon this ground to set up

a defence to an action for fraud, where the plaintiff

actually examined the facts, or had an opportunity of

so doing. In such a case, if he relied on the represen-

tations, the fact that he also looked into the matter will

not necessarily affect the case ; but if he did not rely

on them, of course there is no remedy on the ground

of fraud (/;). In Redgrave v. Hurd (I), Jessel, M.R.,

said that, if the representation was material, it was an

inference of law that it induced him to enter into the

contract, but with this Lord Blackburn does not

agree ; he thinks the question to be one of fact(m). It

Qg) This statement has received the approbation of Lord Caikns in
Peck V. Gurney (1873), L. R. 6 H. L., at p. -113, and of the Court of
Appeal in Andrews v. JlocJtford, supra.

(JC) Smith V. ChadiclcU (1882), 20 Ch. 1). 27 ; 9 App. Cas. 187.

(i) Horsfall v. Thomas (1862), 1 H. & C. 90.

(i) Smith V. Land and House Property Corporation (1885),
28Ch. D. 7.

(0 (1882), 20 Ch. D. 1.

(m) Smith V. Chadwiek (1884), 9 App. Cas., at p. 196.



96 General View of the Law of Contracts.

is certain, that if statements are made, there is no duty

cast on the other party to look into the truth of them,
" The representation once made relieves the party from

an investigation, even if the opportunity is afforded" (n)..

But perhaps there may be cases in which circumstances

of suspicion may put the party upon inquiry, and make-

it his duty to inquire (n).

5. Damage mnst have been Suffered.—Without this-

the fraud may exist, but no action for damages can be

brought in connection with it ;
" fraud without damage

or damage without fraud " does not give rise to aii

action of deceit (o).

Remedies.—A defrauded person has several remedies-

open to him. He may (i) rescind the contract (with

or without claiming damages {jy) ), resist any action to-

enforce it, and obtain a declaration that it is void ;

(ii) he may affirm it, and bring an action for damages

for the fraudulent representation.

A party who elects to rescind, must do so within a

reasonable time (q). "If in the interval, whilst he is-

deliberating, an innocent third party has acquired an

interest in the property, or if in consequence of hi&

delay the position even of the wrongdoer is affected,

it will preclude him from exercising his right to

(?0 Baggallay, L.J., in Redgrave v. Hurd (1882), 20 Ch. D. 23 \.

and see Bohdl v. Stevens (1824), 3 B. & C. 623.

(o) Halsbury, L.C, in Berry v. Peel (1889), 1-f App. Cas., at

p. 343.

(j:^) BOWEN, L.J., in Neiobigging v. Adam (1887), 34 Ch. ]).,

at p. .592.

(y) Oultes V. Tnrijnand (1867), L. K. 2 H. L. 325 ; Central Venezuela
Hail. Cu. V. K'iscli, ibid. 99.
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rescind" (r). Lapse of time will always be construed

favourably to affirmation (s). The contract remains

valid until it is actually rescinded (t).

It remains to add tbat no action will lie on a repre-

sentation, though false and fraudulent, as to the

character, conduct, credit, ability, trade, or dealings of

any person, made to the intent or purpose of enabling

such person to get credit, money, or goods, unless the

representation be made in writing signed by the party

to be charged therewith (?<). The signature of an agent

is not sufficient to charge his principal ; and the pro-

tection extends to incorporated companies {x).

(ii) Innocent Misrepresentation.

At common law (except in contracts requiring the

utmost good faith), in order to obtain rescission of a

contract on the ground of misrepresentation, wiltul

falsehood must have been shown. In equity it would

(it seems) have been sufficient to show that the state-

ment was material and false, though not necessarily to

the knowledge of the maker (tj), and relied on by the

injured party. At one time there might have been a

(r) ClouffJi V. Linidon and North Western Rail. Co. (1872), L. R.
7 Ex. 35, quoted with approval by Lord WATSON in Aaron's Beefs v.

Tiviss, [189G] A. C, at p. 290. In consequence of this rule a shareholder

cannot get rescission on the ground of fraud, unless he starts proceedings

before a winding up (^Oaltes v. Tur<puind (1867), L. R. 2 H. L. 325
;

Reese River Sllcer J/imn/j Co. v. Smith (18G9), L. R. 4: H. L. 61).

(s) See per Lord Davey, in Aaron's Reefs v. Twiss, [1896] A. C,
at p. 294.

(f) Reese River Silver Mining Co. v. Smith, supra.

(u) 9 Geo. 4, c. 14, s. 6.

(ar) Mij-st v. West Ridinq Union Banldng Co., Limited, [1901]
2 K. B. 560.

(2/) Jessel, M.R., in Redgrave t. Hurd (1882), 20 Ch. D. 12.
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doubt as to this, but the dicta in Fedrfmve v. Hurd
have been accepted as law, quoted with approval (r),

and are now regarded as accurately stating the law.

And since the Judicature Act, 1873 (3G & 37 Vict,

c. 6G), the equitable rule prevails ; innocent misrepre-

sentation, therefore, of a material fact, will entitle the

injured i)arty to rescission, though not to damages, it'_

he make his aj^j^lication in good time (a). But an

executed contract for a lease (((a) or for the sale of a

chattel or chose in action cannot be rescinded on the

ground of an innocent misrepresentation (b).

The party who takes advantage of his riglit to rescind

a contract on the ground of innocent misrepresentation

cannot recover damages, Init he may insist on being

restored to the position he occupied before he entereil

into the contract. In ^\chvn v. Newhi(j(iin(j (f), the

respondent, who was imluced by innocent misrepre-

.*?entation to become a partner in an insolvent business

M'ith the appellants, was held entitled on rescission to

repayment of his ca})ital, though the business, his shafe

of which he restored to the appellants, had then entirely

failed with large liabilities. This case seems almost

inconsistent with the rule that rescission will not be

granted unless complete restitution can be made ; if

the decision is not based upon the fact that an " insol-

A'ent business" is the same thing as a "more insolvent

business," the rule must be taken not to aj)})ly to

(r) See pvr liowEX, L.J., in Newhigging v. Adam (1887), 34 Cli. D.,

at p. 5y3.

(a) Erlangir \. Xrw S(inib7rro P/iosphnte Co. (1878), 3 App. Cas.,

at p. 1279.

(rtfl) Angel v. Jay (1911), 1 K. B. 606.

(A) Seddim V. 3'<»/Y// Eastern Salt Co., [1905] 1 Ch. 320; cf.

Scott V. Couhon, [1903J 2 Ch. 249, jfost, p. 103.

00 (1888), 13 App. Cas. 3U8,
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deterioration which is the result of inherent weakness

in the subject-mutter of the contract. On the other

hand, in Lagunas S'ltrate Co. v. Lagunas Syndicate {d),

rescission was refused where a change of position had

resulted from the plaintiffs having worked cei'tain

nitrate deposits which they had purchased from the

defendants.

As a rule, it is not the duty of parties to a contract

to disclose everything which may affect the judgment

of the opposite party in deciding whether or not to

enter into the contract, provided that this silence does

not cause the statements made to be actually false (e).

But there is a certain "group of contracts which are

voidable by a party misled who enters into them unless

each party has disclosed to the other every material

fact within his own knowledge, or that of his agent, at

the time when the contract is made (/). These are

styled contracts uherrimo: ridei. They include all A

contracts of insurance ((/), and are not limited to con-

tracts of marine, fire and life (/t), insurance ; contracts

for the sale of land in some respects (i), suretyships^

[where there is misrepresentation or improper conceal-

ment as to the relations between the creditor and the —

.

principal debtor (/;)], contracts to take shares in

companies (/), and partnership.

id) [1899] 2 Ch. 392. (f) See ante, p. 91.

(/) Blachhuni v. Vigorx (1887), 12 App. Cas. 531.

0/) Seatuii V. Heath, [1899] 1 Q. B. 782 ; 4 Com. Cas. 193 ; reversed

on the facts, sub novt. Scaton v. Burnand, [1900] A. C. 135 ; 5 Com.
Cas. 198.

(K) London Assurance v. Mansel (1879), 11 Ch. D. 363.

(i) Flight V. Booth (1834), 1 Bing. N. C. 370.

(ft) Phillips V. Foxall (1872), L. li. 7 Q. B. 666,

(Z) Central Venezuela Bail. Co. v. Kiseh (1867), L. R. 2 H. L., at

p. 113.
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There are u few exceptions to the rule that an innocent

misrepresentation will not give rise to an action for

damages ; for instance, an agent who induces another

to deal -with him, innocently stating that he has an

authority which he does not possess, may be liable in

damages to those who act on and are injured by the

misrepresentation (w).

But a more important exception was introduced, in

consequence of the decision in Veny v. Peck (n), by
the Directors' Liability Act, 1890, the provisions of

which were re-enacted by s. 84 of the Companies

(Consolidation) Act, 1908 (o). The Act applies only

to statements made in a prosfiectus inviting persons

to subscribe for shares in or debentures of a company,

and entitles persons so subscribing on the faith of

untrue statements to proceed for damages against any

of the following : (i) directors at the time of issuing

the prospectus
; (ii) persons who have authorised their

names to be placed on a prospectus as being directors

or as having agreed (at once or after an interval) to

become directors
;

(iii) promoters

—

i.e., persons being

parties to the preparation of the prospectus, and not

being engaged in such preparation merely in a pro-

fessional capacity
;

(iv) any person who authorised the

issue of the prospectus. Liability may be avoided if

the party attacked shows that he had reasonable ground

to believe in the truth of the statements contained in

the prospectus ; or that he withdrew his consent to be

a director before the issue of the prospectus, or that the-

(ill) See j}rr LiXDLEY, L.J., in Firhank's Ejceciitors v. Humithrerjs
(1887), 18 Q. Ii. J)., at p. 62 ; andi;t).v^ pp. 137, 138.

(«) See ante, p. 92.

00 8 Edw. 7, c. G9.
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prospectus was issued without his knowledge or consent

:

or that the prospectus being issued without his know-
ledge or consent, he at once, on becoming aware of

the issue, gave reasonable public notice that it was so

issued ; or that after the issue of the prospectus and

before allotment under it he became aware of any

untrue statement therein and gave reasonable [)ublic

notice of the withdrawal of his consent thereto and of

his reason for so doing. Moreover, the directors and

other persons referred to above, may successfully defend

themselves if they can show that the false statement

is a correct and fair copy of or extract from a public

official document, or is a fair representation of the

statements or report of an expert ; though if any

person had not reasonable grounds for believing in

the competency of the expert who makes the statement

or report, this last ground of defence is not available

to him.

Mistake.

The rule of law has been thus stated : "If, whatever

a man's real intention may be, he so conducts himself

that a reasonable man would believe that he was

assenting to the terms proposed by the other party,

and that other party upon that belief enters into the

contract with him, the man thus conducting himself

would be equally bound as if he had intended to agree

to the other party's terms "
(j>).

But it may happen that what is apparently a contract

is, owing to mistake, no contract at all ; consequently

P
(/;) Smith V. Uughes (1871), L. R. 6 Q. B., iki- Blackburx, J., at
607. ;-
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no rights or liabilities arise from the transaction

—

e.y., when the thing bargained for does not exist (7) ;^

in the case of error as to the person with whom the

contract is made, whenever his identity can l)e regarded

as imj»ortant (r) ; where there is a mistake as to the

identity of the subject-matter ; for in all these cases

the two parties have never been ad idem. Thus, where

A. agreed to buy of B. a cargo of cotton, to arrive " ex

Peerless from Bombay," and there were two ships

which answered this description, the one being intentled

by A., and the other by B., it seems there was no con-

tract {s).. In this case the contract as expressed con-

tained a latent ambiguity. It a]iplied equally well to

two subject-matters, and if each party, doing nothing

to mislead the other, understood it differently, there^

seems no ground upon which the interin-etation of one

should be preferred to that of the other. If. however,

they had l)otli meant the same vessel, but had called it by

an erroneous name, the contract would have been good.

If two persons enter into a contract and understand /
the contract in a different sense, it will be binding,

unless the party who desires to sui)port the contract

has, however innocently, by his conduct induced the

mistaken belief of the other party as to the real

meaning of the contract made. Thus, in Smith v.

Jln<jhes{t), X. bought oats from Y., the oats were new,

X. thouiilif lie was l)uvin<i; old oats : it was dceidcil

Qj) Stnchhiml v. Tinner (1.S72), 7 Ex. 208.

(/•) .S'w/7//. V. W/iaitrro/t (187S). <.l Ch. 1). 223 ; rf. Goydou v. Stmt,
[1899] 2 Q. B. <>41, where a notorious nioney-leiuler fraiuliilently con-

cealed his identity, and the contract was avoided.

(<) Itiitfttx V. Wirhclhaiis {\'6CA), H.S L. J. Ex. IHd ; 2 H. A: C. OOfl.

(0 (187n. I- 1{. •'• Q. H. )5»7. Sec also Wildiii,/ v. Sumlcr.sru^

[18117] 2 Clil.".:U.
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that this alone would not exonerate him from performing

the contract, the seller having done nothing to induce

the mistake on the part of the buyer.*

If a mutual mistake on a material matter is established .

to the satisfaction of the court, the contract may be set

aside, although completed by assignment (u).

The above rules are applicable when the mistake

is one of fact ; if there is a mistake of law, the rule

is Ignorantia juris nemineni excnsat (x). Thus in

Kitchin y. Hawkins (i/), the defendant called a meeting

and proposed a composition, which was accepted by

nearly all the creditors. The plaintiffs did not consent,

but acting under the impression that they were bound

by the deed accepted by the required number of

creditors, they took their share of the composition. As
a fact the deed was void, but the court decided that the

plaintiffs were nevertheless bound by their agreement

to take less, for their mistake " was no mistake of fact,

but only a mistake upon a nice point of law."

In equity, and since the Judicature Act, 1873, equity

prevails, the rule is somewhat less strict. James, L.J.,

in E.v parte James (z), said that the principle must not

be pressed too far ; and the Judicial Committee have,

in their judgment in Daniell v. Sinclair (a), expressed

themselves to the same effect. " In equity the line

between mistakes in law and mistakes in fact has not

been so clearly and sharply drawn " [as at common
law].

00 Scott V, Conlson, [1903] 2 Ch. 249.

(a?) liUhie V. LvmUy (1802), 2 East, 4G9, 471.

Cy) (1867), L. R. 2 C. P. 22.

(r) (1874), L. R. 9 Ch. App. 609, 614.

(a) (1881), 6 App. Cas. 181, 190.
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A distinction has been taken between mistake caused

by ignorance o£ a general rule of law, and that caused

by ignorance of a particular right ; the contract in the

latter case being liable to avoidance. " When the word

jus is used in the sense of denoting a private right, that

maxim {!>) has no application. Private right of owner-

ship is a matter of fact ; it may be the result also of

matter of law ; but if the parties contract under a

mutual mistake and misapprehension as to their relative

and respective rights, the result is that the agreement

is diable to be set aside as having proceeded upon a

common mistake. Now that is the case with these

parties, the respondents believed themselves to be

entitled to the property, the petitioner believed that he

was a stranger to it, the mistake is discovered, and the

agreement cannot stand " (c).

Remedies in Cases of Mistake.—At common law the

remedy is rescission when the contract is still executory

and the staftis quo can be restored ; and money paid by

mistake of fact may be recovered. In equity there is a

right of rescission, or in some cases, of rectification.

Where the mistake is not mutual, the remedy is

rescission, but the court may offer the other party what

the party making the mistake intended to give, and

upon the offer being accepted, order rectification instead

of rescission. If the mistake is mutual, the court may
amend the contract, rectifying it in accordance with

the intended terms (d).

(b") Ignoratitin jur'tn hand cxcusat.

(r) Lord Westbury, in Cooper v. Phlbh.<> (1S67), L. R. 2 H. L. 149,
170 ; and see Earl Bcauchamj} v. Winn (1873), L. R. 6 H. L. 223.

(d) Paget v. Marshall (1885), 28 Ch. D. 255.
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Undue Influence and Duress.

Undue influeuce is the improper use of any power

possessed over the mind of a contracting party, and

it may in all cases be proved as a fact (e). Moreover,

according to the doctrine expounded in Huguenin v.

Baseley ( /'), undue influence is presumed (in the

absence of rebutting evidence) in all cases where

the relative position of the parties is such as to

render it probable that such influence exists and has

been exerted ; e.g., between solicitor and client, trustee

iind cestui que trust, guardian and ward, etc. But the

relation of husband and wife is not one of those toy

which the doctrine applies (</). Duress is actual or

threatened violence, or imprisonment. In cases ot

undue influence and duress the law considers that

consent is not freely given, and it allows the contract

to be avoided at the will of the party coerced ;
the

•contract can subsequently be made good if ratified

when that party is absolutely free from the influence

or power. Whether the coercion amounts to duress

depends upon the facts of each particular case :
" when-

ever from natural weakness of intellect or from fear

—

whether reasonably entertained or not—either party is

in a state of mental incompetence to resist pressure

improperly brought to bear, there is no more consent

than in the case of a person of stronger intellect

and more robust courage yielding to a more serious

-danger " (li).

(O Smith T, Kay (1859), 7 H. L, Cas., at pp. 778, 779.

(/) (1807), U Ves. 273.

(gr) Howes v. Blshoj), [1909] 2 K. B. 390.

(A) Butt, J,, in Scott v. Seiright (1887), 12 P. D., at p. 2i.
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Foreign Law.

Conflict of Laws.—A dispute sometimes arises as to

what is to be the law bj which a contract or some part

of it is to be governed or applied. The uncertainty may
be brought about by a variety of causes : for instance,

the contract may be entered into in one country with a

view to its being wholly or partly performed in another,

and the laws of the two countries may materially differ

as to the validity or effect of one or more stipulations

in the contract. It is impossible either to exhaust the

circumstances which may give rise to the dispute or to

lay down hard and fast rules for the determination of

any particular case, but all the authorities agree that

the point to be ascertained is—what was or must be

-* presumed to have been the intention of the parties with

respect to the country the law of which is to govern

the contract ? Any presumptions or prima facie rules

which have from time to time been evolved by text

writers or laid down in decided cases are solely directed

to the ascertainment of this intention. It must always

be a matter of construction of the contract itself as

read by the light of the subject-matter and the

surrounding circumstances. The most satisfactory

evidence of the intention of the parties is, of course,

the language of the contract, and it is only where this

leaves the question in doubt that there is any occasion

to resort to other considerations : thus, wdiere a contract

was entered into in England between parties residing

in England and Scotland respectively, but was mainly

to be performed in Scotland, the House of Lords

largely based their judgment upon the following-

clause in the contract :
" Should any dispute arise out
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of this contract the same to be settled by two members

of the London Corn Exchange or their umpire in the

usual way." This was considered to be a clear indica-

tion that the parties contemplated that the contract

should be interpreted according to the rules of English

law (J).

Where the doubt is not removed by the language of

the contract, the broad rule is that the law of the •

country where the contract is made presumably governs

the nature, the obligation, and interpretation of it,

unless the contrary appears to be the intention of the

parties (k). The very manner in which this rule is

stated shows that it is one which may have to give way

to other considerations of more weight. The place o£

performance is a very material fact. " in most cases, no

doubt, where a contract is to be wholly performed abroad

the reasonable presumption may be that it is intended to

be a foreign contract determined by foreign law ; but this

prima facie view is in its turn capable of being rebutted

by the express or implied intention of the parties as

deduced from other circinnstances '' {I). Even where a

contract between English subjects is to be wholly or

partly performed abroad the parties may only have

intended to incorporate the foreign law so far as the

regulation of the method and manner of performance

abroad was concerned, without altering any of the inci-

dents which attach to the contract according to English

law. In Jacobs v. Credit Lyonnais (jii) a contract was

(0 Hamlyii Jj- Co. v. Tulislu-r Distillery, [1894] A. C. 202.

(A) Jacohs v; Credit Lvunnais (1884), 12 Q. B. D. 58'J ; la re

Missouri StcamsMj) Co. (l"^8»), 42 Ch. D. 321.

'(0 -P^''' BOWEX, L.J., in Jncohx v. Credit Lyonnais, siqjra. at

p. 601.

(w) (1884). 12 Q. B. D. 589.
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made in England between English resident houses

for the sale of a large quantity of goods to be shipped

bv a French company at a port in Algeria. Owing to

an insurrection in Algeria the export of this particular

merchandise was forbidden by the authorities there, at a

time when the contract had not been wholly completed,

thereby rendering further performance impossible.

According to the law of Algeria this would have

excused further performance. It was, however, decided

that the contract was an English contract, and the

obligation to deliver being absolute the subsequent

irapossibihty afforded no defence to an action for

damages.

Other material considerations, besides the place where

the contract was made and the place of performance,

may have to be taken into account, such as the residence

of the contracting parties, the form of the contract, its

subject-matter, the things to be done, and the occurrence

of a stipulation which is valid according to the law of

one country but unenforceable in another. Presumably

the parties would have intended the whole of their

contract to be enforceable, and the existence of such a

stipulation as that last mentioned would be cogent

evidence that the parties were looking to the tribunal

which would enforce it (n). Like the other presump-

tions, it is not conclusive. Other things being equal,

preference should be givemto the law of the place with

which the transactionfhas the most real connection (o).

(«) III re Missouri Steamship Co., su^ira ; andi cf. South African
Breweries, Limited v. Xi>iff, [1899] 2 Ch, 173.

(t») South African Jireiveries, Limited v. King, supra ; Westlake"s
Private International Law, at p. 258.
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And where the residence of any party is material, actual

and not nominal residence is to be considered (o). This

is especially important in the case of ^companies

registered in one country and carrying on business in

another.

If the Eno'lish courts decide that a contract is to be

governed by the law of a foreign country, and the

contract contains a stipulation valid by the law of that

country, but unenforceable by English law, the exact

nature of the stipulation has a further importance. If

it contravenes some essential principle of justice or

morality, as recognised by the courts of this country, it

will not be enforced (jo), and if, though not immoral or

unjust, it is in direct conflict with deeply-rooted and

important considerations of local policy, the recognition

of it will be equally denied. Otherwise, effect will in

most cases be given to the stipulation, even though it

would be unenforceable if contained in an English

contract (q).

On the other hand, the English courts will not

recognise a disability or disqualification arising from

the principles or custom or positive law of a foreign

country, especially if it is of a penal nature, provided

that it is not known here. Thus, a person adjudged by

a French court to be a prodigal may be prohibited from

dealing with his property without the assistance of an

adviser appointed by that court. Such a prohibition

would not, however, prevent him from obtaining or

(ij) Kaufman v. Gerson, [1904] 1 K. B. 591,

(_q) Hamlyji S) Co. v. Talisher Distillery, [1894] A. C. 202 ; In re-

Missouri Steamshij} Co. (1889), 42 Ch. D. 321.
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dealing with property belonging to him in Eng-

land (r).

In like manner the English courts will not re-

cognise the law of a foreign country imposing a

personal liability on the shareholders of an English

limited company, which incurs debts in trading aljroad
;

because such a liability in respect of the company's

debts is inconsistent with the limitation of the share-

holder's liability according to English law, and that

limitation is the legal basis of his relation to the

company {s).

Whatever law governs the interpretation of the

contract, anything which relates to the remedy to be

enforced must be determined by the lex foii, the law of

the country to the tribunals of which the appeal is made.

The practice of those courts must be followed, their

rules as to the admissibility of evidence will apply, and

so will any provision which bars the remedy, such as the

Statute of Limitations (t). If the remedy is burred by

lapse of time according to the law of the country in

which enforcement is sought, it does not matter that it

is not so barred by the law of the country with respect

to which the contract was made (t). (Jouversely, an

action on a foreign contract may be maintained here,

even though the time has expired for enforcing the

contract in the foreign country, provided that the period

laid down by the English Statutes of Limitations has not

(r) Worms V. Be Yaldor (1880). 49 L. J. Ch. 261 ; In re SeloVs

Tnidx, [1892] 1 Ch. i88.

(«) Risdon Iron and Locomotive Worhs v. Furjieas, [1906] 1 K. B.
49. Except, ])erhaps, in a case where a shareholder has expressly

authorised the directors to pledge his personal credit Qib.).

(t) Don V. Llppmann (1838), 5 C. & F. 1.
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been exceeded (m). It would be otherwise if the foreign

statute destroyed the debt as well as the remedy («).

Foreign law will not be judicially noticed in the

English courts. It must be proved, as a matter of fact,

by the evidence of a competent witness (x).

Foreign Judgment.—The judgment of a foreign court

having jurisdiction over the subject-matter, and the

parties brought before it, will be acted on here as final,

and may be enforced by action, provided that the

proceedings are not in conflict with English views of

natural justice, even though there may have been

some irregularity in them (y\ tinless the judgment

has been obtained by fraud (c) or an English statute

applies to the circumstances (a). The fraud of the

plaintiff in obtaining the judgment may be pleaded

as a defence to an action brouoht on the foreign

judgment, even though it cannot be proved without

re-trying the question adjudicated upon by the foreign

court (^). But it would be no defence to an action on

such a judgment that the foreign court had, accordino-

to English law, put an erroneous construction on an

English contract (//). The foreign court must have had

jurisdiction.

In actions in personam there are five cases in which

the courts of this country will enforce a foreign judg-

ment : (1) Where the defendant is a subject of the

(«) Harris v. Qtilne (1869), L. R. 4 Q. B. 653.

(a-) Vander UonJd v. Thellmon (18i9), 8 C. B, 812.

(y) Pcmberton v. Hughes, [1899] 1 Ch. 781.

(;) Vadala v. Lawes (1890), 25 Q. B. D. 310.

(a) Hay v. Kortlicote, [1900] 2 Ch. 262,

(J) Godard v. Gray (1871), L. R. 6 Q. B. 139.



112 General View of the Law of Contracts.

foreign country in which the judgment has been

obtained
; (2) where he was resident in the foreign

country when the action began : (3) where the phiintifif

in the character of plaintiff has selected the forum in

which he is afterwards sued
; (4) where he has volun-

tarih' appeared ; and (5) where he has contracted to

submit himself to the forum in which judgment was

obtained (c). But the ownership of property abroad is

not sufficient to give the foreign court jurisdiction in a

personal action (</).

((!) Emanuel v. Si/vio7i. [1008] 1 K. B. 302. at 309 ; jwr Buckley,
L.J. See also Sehibsby v. Westenholz (1871), L. K. 6 Q. B. 155.

(rf) Emanuel v. Symim, supra.
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EULES RELATING TO PARTIES TO CONTRACTS.

AGEXCY.

An agent, or, as he is styled in the old books, an

attorney, is " he who is employed to do anything in the ,

place of another " (a), and the person who employs is

called the principal. It must be noted, however, that

agency is not mere employment, but employment for

the purpose of putting the principal into legal relations

with others. In treatino- of the law of agency, these

others will be styled third parties.

Agents may be divided into various classes. Some of

the most important, together with the chief variations

in their legal characteristics, will be found enumerated

hereafter (b). Taking them generally, they have been

•divided by writers (c) into three classes: (1) Special,

viz., those who have authority to do a specific act, e.^.,

buy a particular thing
; (2) General, viz., those who

may do anything coming within certain limits, e.g.,

agent to manage a business
; (3) Cniversal, viz., those

who may do anything on behalf of their principal, and

whose authority is unlimited. Thus, a universal agent

(«) Comyns' Digest. Attorney A.

(ft) Pud, pp. 150 et f-eij. (c^ See Story, Agency, ss. 17, 21.
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may do anything on behalf of and bind his. principal, if

only it is legal and otherwise consonant to the general

law of contracts ; a general agent may do the same

within prescribed limits ; a special agent is tied down

to the specific act to perform which he is appointed.

A man may have two businesses, e.g., banker and tea

merchant ; his general agent in the banking-house

would have no authority to contract on his behalf in

the tea-house, and rice versa ; his universal agent could

do so in both ; a messenger who is sent to get postage

stamps could bind him only in matters incidental ta

that purchase.

Who may Appoint and be Appointed Agents.

Those who cannot make contracts themselves (as to

whom see ante, pp. 31 et seq.) cannot get rid of their

disabilities by the emi)loyment of agents, but it is

settled that incapacity to contract for himself will not

prevent a person from being appointed agent to contract

for another. For instance, at common law a married

woman is incapable of contracting for herself, but she

could, with the. proper authority, bind her husband by

contracts made on his behalf {d).

Appointment of Agents.

As a rule, no formal mode of appointment is recjuired
\

in fact, the vast majority of agencies are created verbally,

often without any express arrangement at all, and unless

these were recognised by law, mercantile business could

{<!) E.g., liazfley v. Fordcr (18G8), L. 11. 3 Q. B. 5o9.
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hardly proceed. But if the agent is to have authority

to contract under seal, the authority must also be under

seal, and it is then called a power of attorney, though

the want of a deed will be of no avail as a defence to a

principal who is present and allows the agent to enter

into the contract for him (e). Also, a deed is necessary

when the intended principal is a corporation, and the

authority given is to enter into contracts which a

corporation can only make under seal (/'). In other

cases writino" seems to be unnecessary for the due

ap})ointment of an agent unless expressly required by

statute. AVriting is required (and possibly a deed Q/)}

for the appointment of an agent where the contract is

within the provisions of ss. 1 and 3 of the Statute of

Frauds, which relate to leases. Contracts within s. 4

of the Statute of Frauds and of the Sale of Goods Act,

though unenforceable by action unless in writing, may
be validly made by -verbally authorised agents (h).

The following may be the methods of appointment :

'

1. Seal. 2. Parol (including words and writing).
'

f). Implication arising from the conduct or situation
\

of the parties. Under this last head come such cases
'

as the following : A servant allowed to purchase oats

for his master's horses ; the authority of a partner or

wife to bind a copartner or husband ; an owner who
sends horses to a rei)ository for the sale of horses

(e) Ball V. Dunsternlle (1791), I T. K. 313.

(y) See ante, pp. 45— 17.

(^) See 8 & 9 Vict. c. 106, s. 3.

(/t) Hlggins v. Scninr (1841), 8 M. & W . 814 ; Heard v. Filh-i/

(1869), L. K. 4 Ch. 548. 6V. the Comuaiiies (Consolidation) Act,
1908 (8 fcldw. 7. c. 69), s. 80 (2), vvhicli piuvides tliat an agent to sign
the copy of any pro.spectus filed in accordance with the requirements of

the Act, mast be authorised in writing.
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authorises a bona fide sale, and geuerall}' a person may
so act as to be precluded from denying authority. So

in Pickering v. Busk (i) a broker was employed by a

merchant to buy hemp ; the broker did so, and, at the

merchant's request, the hemp was left at the broker's

wharf ; tlie broker sold the goods, and the sale was

supported on the ground that the broker was the

apparent agent, and that the merchant was estopped by

his conduct from denying the agency. Such agencies

have been styled agencies by estoppel.

Ratijication.— Although an agency may be non-

existent at the time when the contract is entered into,

it may arise and be made retrospective by rati/icatioti,

i.e., adoption of the contract as made. But there can

be no ratification unless in makins: the contract the

agent puri)ortcd to act for or acted in the name of a

principal, and a contract made by, a person in his own
name with an undeclared intention that it should be

made on behalf of another, for whom he then had no

authority to act, camiot be ratified {k). Tiie principal

must be in existence when the contract is made, and

when ratifying, either have full knowledge of the facts

or be shown to have adopted the acts, whatever they

were (/). For these reasons a company cannot adopt

or ratify a contract entered into on its behalf before the

company was* incorporated (/«) ; it may make a new
contract to the same effect, unless such contract would

(/) (1SI2), 15 East, 38.

(J{) A'cighlcy Maxted S; Co. v. Diimnt, [1901] A. C. 240.

(0 Marsh v. Joseph, [1897] 1 Ch. 213.

(w) Kilner v, Jin.rtcr (1867), L. K. 2 C. I^^Bl^ Be Northumher-
land Arc/iuc Hotel Co. (i^sr,)^ s;} Ch. 1). KJ.
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be ultra vires (ji) ; on the other hand, it may confirm

an allotment of shares made, after its incorporation, by

ail irregularly attended meeting of directors (o). If

the contract is properly ratified, the ratification is

thrown back to the time when the act was done, so that

it can be effectively made after repudiation by the

promisor (p). Moreover, the ratification must be not

of part of the contract but of the whole {q).

It may be added that where an agent makes a

contract in the name of his principal, but with the

intention of fraudulently taking the benefit of the con-

tract for himself, the principal may nevertheless ratify

and enforce the contract as against the other parties to

it (?•). On the other hand, if an agent contracts in the

name of a principal and the contract is within the

terms of a written authority given to the agent by

the principal, then although the agent makes such

contract solely in his own interests and the written

authority is not disclosed to the contractee, the latter,

acting in good faith, will be entitled to hold the principal

bound (5).

Termination of Agency.

This may occur either by the act of the parties them-

selves or by operation of law.

(i) By Act of the Parties.—This is styled revocation

if the principal withdraws, renunciation if the agent

(«) AsUhury Carriage Co. v. Riehc (1875), L. R. 7 H. L. 653.

(y) Re Partuguese Consolidated Copper Mines (1890), 45 Ch. D. 16.

(/;) Bolton Partners v. Lambert (1889), 41 Ch. D. 295.

(9) Cf. Fergtisson v. Carrington (1829), 9 B. & C. 59.

(7-) Re Tiedeniann and Ledermann Fr'eres. [1899] 2 Q. B. &G.

(.?) Havibro v. Burnand, [1904] 2 K. B. 10.
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throws up the contract. It is brought about by either

party, and unless repugnant to the original terms of the

contract, it may take place at any time. But it must

be noted that the principal will be liable on contracts

entered into on his behalf after the termination of the

agency, unless he has caused notice of such termination

to reach third ])arties, who may act on the faith of the

previous authority, until such a time has elapsed, or

such circumstances have happened, as wouhl lead a

reasonable man to infer that the agent's authority

had been countermanded. Thus, a servant who had

authority to receive, borrow, and pay money for his

master, borrowed 200 guineas in his master's name
after he had quitted the service ; and the lender

recovered against the master on the ground that he had

not been made aware of the revocation of authority (t).

So, in the case of a partnership (Avhich is in many
respects a kind of agency), the partner who leaves the

firm but remains ostensibly a member, is liable for

debts incurred after his retirement.

A limit to this power of revocation at any time, is

found where an " interest has been coupled with the

authority "
; e.(i., when the principal has entered into

an agreement to give something to a person, and has

appointed the latter as agent to collect and secure it

for himself. In such a case the authority cannot be

revoked. So, although the authority of a factor to sell

goods is in general revocable, it will become irrevocable

if he has made advances to the princi})al in con-

sideration of the latter giving him authority to sell

(t} Monli V. Cldi/tiin, Mollo)', ])e Jure Maritimo, bk. 2, c. 10,

27.
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at the market price and retain his advances out of the

proceeds (u).

(ii) Bt/ Operation of Law.—(1) Subject to exceptions

depending upon the special terms of the appointment,

the death of the principal at once puts an end to the

authority of his agent. A case illustrating this is

Smout V. Ilherif (x), in which it was decided that a

butcher was imable to recover from the husband's estate

the price of meat supplied to a woman, at a time when

her husband, supposed to be alive, was in reality dead
;

her authority to buy was gone. (2) Bankruptcy : The

agent's authority is generally revoked by the bank-

ruptcy, of his principal ; not necessarily by that of

himself. (3) Insanity : The insanity of the agent will

determine his authority, and the insanity of the princi-

pal seems equivalent to a revocation, but if third parties

have dealt with the agent on the faith of the authority

previously given, and without notice of its determina-

tion or revocation, the principal will be precluded from

denying the continuance of the authority. Thus, in

Dreio V. JYunn (y), a man gave his wife authority to

buy, then became a lunatic. When he had recovered,

he repudiated her contracts, but was held liable in an

action for the price.

In addition to the above, the agency may be termi-

nated by—(i) expiration of the time agreed upon for

its continuance
;

(ii^ destruction of the subject-matter
;

(m) Jialciffh V. Atkmsuit (1810), 6 M. & \V. 670.

(.Z-) (1812), 10 M. & W. 1. In so far as this case decided that the

agent would not be liable in such circumstances for damages for breach
of warrants of authority, it must be treated as overruled. See 2)ost,

p. 137.

(y) (1879),! Q. B. D. 661.
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e.g., the employment of an agent to let a house is deter-

mined when the house is burnt down. The employment
of an agent for a fixed term does not necessarily imply

that a business shall be continued so as to give him an

opportunity to earn commission, and the sale of the

business before the term expires may, in effect, deter-

mine the agency without rendering the principal liable

to make any compensation to the agent {z)
;

(iii) com-
plete performance ; e.g., when an agent to procure a

buyer has procured one who is accepted.

Rights and Duties.

(i) As Between Principal and Agent.

Duties of an Agent to his Principal.— His duty is to

do the work he has undertaken, and to do it with

reasonable skill and diligence. The exact amount of

skill and care required varies much with the circum-

stances, but generally a m;wi who undertakes to act for

another must not show less diligence than he would

have shown if exercising his own affairs. If in addition,

he is engaged upon an understanding that he must show

special skill, this skill he must show, or he is liable to

indemnify his principal, even though he has done hi&

best.

In this respect a difference is to be observed between

a gratuitous and a paid agent ; the gratuitous agent is

liable only in the event of negligence in carrying out a

(z) See Rhodes v. Forwood (187(1), 1 App. Cas. 2.50 ; cf. Turner v.

Goldnmifh, [1891] 1 Q. B. 544. It is a question of tiie coiistruction of

the contract in each case, an important element being the nature of the

consideration moving to tlie promisor. See Oijden.s; Liiwited v. Nehim,
[1904] 2 K. W. 410 ; affirmed, [1905] A. C. 10.9.

,
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matter actually commenced, but he is not bound to

enter upon the agency at all. He is not liable for a

non-feasance, but only for a »u'5-feasance. \\ hatever

be does enter upon, lie must carry it out without negli-

gence, it being held that the " confidence induced byr--^

undertaking any service for another, is a sufficient legal

consideration .i^ create a duty in the performance of

it" (a). E<?n then, however, his responsibility is not

so great as that of a paid agent, for whereas the latter

is liable for ordinary negligence, the voluntary agent

is liable in damages only if he be guilty of gross negli-

gence (h), unless, indeed, his profession is such as to

imply skill, in which case, if he enter upon the work

at all, he must do so with that skill (c). The question ^

then arises, what is gross negligence? Ckomptox, u.,

laid down the law in Beal v. South Devon Rail. Co. id),

thus :
" Gross neoligence includes the want of that

reasonable care, skill, and expedition, which may

properly be expected from persons so holding them-

selves out (i.^,, as agent for anything), or their ser-

vants . . . The failure to exercise reasonable care,

skill, and dilioence, is gross negligence. What is

reasonable varies in the case of a gratuitous bailee, and

that of a bailee for hire. From the former is reasonably

expected such care and diligence as persons ordinarily

use in their own affairs, and such skill as he has. From

the latter is reasonably expected care and diligence such

(fl) See Coggs v. BernuTd (1704), 1 Sm. L. C. (11th ed.), p. 1'3,

and notes thereto.

(/;) Bfduclianij) v. Poivley (1831), 1 Moo. cSc K. 38 ; JJoorvuin v.

Jeiiliins (1835), 2 A. & E. 256.

((•) Lord LouGHBOROrGH. in Shiellx v. Blachhuine (1789),

I H. Bl. 158.

(r/) (1861), 3 H. & C, at pp. 341, 312.
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as are exercised in the ordinary and proper course of

similar business, and such skill as he ought to have,

viz., the skill usual and requisite in the business for

which he receives payment " (e).

AVhatever the agent does must be done for the benefit

of his principal, not necessarily in his name ; in fact,

not ordinarily so. Thus, an auctioneer sells without at

once disclosing the vendor ; a broker sells " for my'
princi])al," or, to use a more homely example, the

servant calls and engages a cabman, and all without

mentioning the name of the person for whom the con-

tract is made ; but in each case all benefit belongs to

the principal. An agent cannot convert himself into a

principal without his principal's assent ; e.g., if a broker

is employed to buy, he cannot sell his own goods to the

principal w^ithout the principal's assent ; and even a

trade usage will not excuse this, unless the principal is

acquainted with the usage ( /'). An agent must never

|)lace himself in such a pcJsition as to cause his duty

and his interest to conflict. It is for this reason that

he must not act for the advancement of his personal

interests in the particular matter without leave, nor

turn himself into a principal (g). He must not inter-

mix his affairs with those of the principal, e.g., he should

not pay money received as agent into his own private

account (/t) ; he must always be prepared to render an

account (/).

(^) "Gross negligence " has, however, been described as the same
thing as negligence, with the addition of a vituperative epithet ; but

whether the expression is accurate or not. it serves to illustrate the

fact that what animints to negligence in one case does not necessarily

constitute it in another.

(/ ) Rohimon V. MoUctt (1S7.5). L. R. 7 H. L. 802. See pod. p. 511.

(7) Bcntinch v. Fciui (Ksy7), 12 App. Cas. 652, OrjB, C5U.

()C) Storv, Agency, s. 20S.

(0 Whiti; V. Lincoln (1803), 8 Ves, 363.
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An agent must not make any secret profit out of his

•employment, and an}^ so made will become the property

of his employer. Thus in Morison v. Thompson (A-), T.,

a broker, was employed to purchase a ship ; the vendor

employed S. as his agent and agreed to give S. what-

ever was obtained over ^68,500. S. agreed to give a

portion of this excess to T., and eventually T. bought

4he vessel for £9,250. It was held that T.'s pi-incipal

could claim whatever T. had obtained from S. So in

Kimher v. Barber (/), the plaintiff desired to procure

shares, and defendant agreed to buy some for him at a

price ; as a fact defendant had already bought some for

less and he sold these to the plaintiff, and the Lord

Chancellor held that defendant was an agent and

must hand over the difference between the bought and

sold price. In Harrin(/ton v. Victoria Dock Graving

Co. (in), defendants agreed to give plaintiff commission

for superintending repairs to be executed on property

of the Great Eastern Railway Company, plaintiff being

at the time agent to the railway company. Plaintiff"

was to use his influence to get the defendants the work.

It was decided that though the commission did not bias

the plaintiff, yet the promise to give it was corrupt and

the plaintiff was not allowed to recover. This case is

important as showing that the effect of the illicit com-

mission on the agent's mind is not to be considered, the

mere agreement to accept it is sufficient, and if the

money is paid over, it may be recovered by the principal

as money received to his use.

A sub-agent who is aware that he is being employed

by an agent o£ the principal stands in a fiduciary

(ft) (1874), L. K. 9 Q. B. 480.

(0 (1873), L. R. 8 Ch. 56. (w) (1878), 3 Q. B. D. 5i9.
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relationship to the principal, and will be accountable to

him for any secret commission received ; although nO'

privity of contract has been established between the

sub-agent and the principal (n).

But the principle prohibiting an agent from making^

a profit for himself beyond his agreed remuneration

does not apply to the directors and officers of a cor-

poration, which has l)een appointed agent, and then

employs its officials to do work in connection with the

agency for salaries, commission and profit costs. The

directors and officers stand in a fiduciary position only

to the company and not to strangers dealing with the-

company, and proper payments made to them by the

company will be allowed (o).

An agent who takes a secret commission from a

person with whom he is dealing on behalf of his

principal is a debtor to his principal for the amount
thus received ; but the principal cannot claim that the

agent is trustee for him of the actual money, and so

cannot follow the money into and claim the investment

in which the agent has placed it ; the principal's

remedy is to bring an action and get judgment for an

amount equivalent to that received by the agent (p).

An agent who receives a secret profit must not only

account for it to his principal, but also forfeits his right

to commission in respect of the transaction in connec-

tion with which the corrupt bargain was made («/)..

]>ut where the transactions between a principal and

(«.) Powell V. Lran Junes S; Co., [1905] 1 K. B. 11. See also ;;«.v^^

pp. 126, 127.

00 Hath V. Standard Land Co., Liviitcd, [1011] 1 Ch. 618.

(yO Lister v. Stvhhs (1890), 45 Ch. IX 1.

(«/) Andreics v. Itamsay ^' Co., [1903], 2 K. B. 6;}5.
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his agent are severable, and the agent has acted

honestly in some and dishonestly in others, he is

•entitled to commission in all the instances in which he

has been honest, but is not entitled to it in the cases in

which he has been dishonest (;•). A secret profit

received by an agent without fraud in connection with

5ome duty incidental to the main purpose of his

employment cannot be retained, but in such case the

agent will not forfeit his right to remuneration {s).

An agent who receives a bribe from a third party may
be dismissed without notice (t). Corrupt transactions

with an agent are now punishable as misdemeanors,

both the agent and any person corruptly dealing with

him being criminally responsible (>i).

The fact that the principal has recovered from his

agent a bribe received, will not of itself prevent him

from proceeding for damages against the person who
paid the bribe (x). And further, where a contract has

been entered into with an agent who has been induced

to accept a bribe, the principal may refuse to be bound

by the contract, irrespective of any effect the bribe

may have had on the agent's mind (y).

A further duty of the agent is to do the work him-f

self, and not to commit it to others for performance, for

the old maxim applies,

—

Delegatus non potest delegare.

*' One who has authority to do an act for another must

(r) ^'itedals Taeiidsticlcfahrik v. Bruster, [1906] 2 Ch. 671.

(0 Hippisley v. Knee Bros., [1905] 1 K. P.. 1.

(0 Bostim Deep Sea, etc. Co. v. Ansell (1888), 39 Ch. U. 339.

(?/) Prevention of Corruption Act, 1906 (6 Edw. 7, c. 34).

(oj) Mayor of Salford v. Lecer, [1801] 1 Q. B. 168 ; Grant v. Gold,
etc. Syndicate, Limited, [1900] 1 Q. B. 233.

(y) ShijJWay v. Broadicood, [1899] 1 Q. B. 369.
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execute it himself, and cannot transfer it to another" (c).

But this needs some modification, for though it applies

where personal trust is put in the agent, or where

personal skill is required, yet in many cases it does not,

especially under these circumstances, (i) where custom

sanctions delegation
;

(ii) where delegation is necessary

to proper performance
;

(iii) where there is an agree-

ment, express or implied, to allow it. The leading case

on this part of the subject is De Bussche v. .1/^ (cf)»

There, a plaintiff (resident in England) consigned a

ship to G. & Co., in Cliina, for sale on certain terms,

and G. & Co., with the knowledge of the })laintiff»

employed the defendant in Japan to sell it. A point

arose in the action whether or not the delegation was

good, and Thesiger, L.J., in giving the judgment of

the court, said : The maxim [delegatus non potest

delegare), " when analysed, merely imports that an

agent cannot, without authority from his principal,

devolve upon another obligations to the principal which

he has himself undertaken to personally fulfil ; and

that, inasmuch as confidence in the particular person

employed is at the root of the contract of agency, such

an authority cannot be implied as an ordinary incident

in the contract. But the exigencies of business do

from time to time render necessary the carrying out of

the instructions of a principal by a person other than

the agent originally instructed for the purpose, and

where that is the case, the reason of the thing requires

that the rule should be relaxed, so as, on the one hand,

to enable the agent to appoint what has been termed a

Q) Bacon's Al)!'., Auth. I). ; Story, Agency, s. 14,

(K^78). 8 Cb. D. 28(5.



KiGHTS AND Duties. 127

' sub-agent ' . . . aud on the other hand, to constitute

in the interests and for the protection of the principal,

a direct privity of contract between himself and such

substitute. Aud we are of opinion that an authority to

the etfect referred to may and should be implied, where

from the conduct of the parties to the original contract

of agency, the usage of trade, or the nature of the

particular business which is the subject of the agency,

it may reasonably be presumed that the parties to the

contract of agency originally intended that such

authority should exist, or where in the course of the

employment unforeseen emergencies arise which impose

upon the agent the necessity of employing a substitute."

Thus, an auctioneer must do the work himself, but if

goods are given.for sale at a public auction to a man
known not to be a licensed auctioneer, there is authority

for the agent to employ a licensed man. So, if a man
employ a solicitor, there is implied authority to allow a

delegation of some of the work to clerks (6).

An agent may not employ, save in his principal's >

interest, materials and information which the agent has i \

obtained or been supplied with only for his principal '

and in the course of his agency (c).

If the agent is a del credere agent, i.e., an agent for

sale, who gives an undertaking to his employer that

nothing shall be lost owing to the default of the third

])artv, he is under the further dutv of makino- oood to

(J) As to delegation by directors, see Howard's Case (1866), L. R.
1 Ch. 561; and generally, Catli/i'v. Bell (1815), 4 Camp. 188:
Coles V. TrecothicJi (1804), 9 Ves. 234, 251 ; and Story on Agency,
6s. 14 et seq. As to liability for sub-agents' contracts, etc., see tttor}-.

s. 201.

(p) Lamh v. Evans, [1893] 1 Ch. 219 ; and see liobb v. Green,
[1S95]2 Q. B. 315.
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his principal any loss which may thus be incurred by

the latter. And he will be liable though the arrange-

ment has not been reduced to, or evidenced by, writing,

for his promise to indemnify is not a guarantee within

the Statute of Frauds, s. 4 (d).

The possession of an agent is the possession of his

principal, and accordingly he cannot set up the Statute

of Limitations (e) against his principal ; but if he

repudiates the character of agent and claims property

in his own right, the statute will commence to run in

his favour ( /').

Riglits of an Agent as against his Principal.— 1. In

the first place, he has a right to the remuneration agreed

upon, or Avhich may be customary in the business in

which he has been engaged ; e.g., if A. employs B. to

sell goods for him, and says nothing about commission,

he is understood to agree to pay such amount as may

be usual ; unless, indeed, the agency be gratuitous, the

consideration for the duty imposed on the agent in

such cases being the trust reposed in a person who has

undertaken to do work (g). But whatever the

remuneration may amount to is a matter to be deduced

from the contract itself, and is a question of fact in each

particular case, and not of law. If the principal does

not carry out the contract made for him, the agent

nevertheless will often be entitled to his commission.

Thus, in Prickett v. Badger (h), an agent found a

(r/) See Svttcm v. Grey, [18'Ji] 1 Q. B. 285 ; and jxKst, pp. 443, 444.

(/') Ante, pp. 81 ft seq.

(/) WiUiams V. Pott (1871), L. K. 12 Eq. li'J ; Lydl v. Kennedy
(1889), 14 App. Cas. 437.

('/) Ciifffi.s V. Bernard (1704), I Sni. L. C. (11th ed.), p. 173,

(//) (1857), 1 C. 1). (N.S.) 296.



Rights and Duties. 129

purchaser, but the principal would not complete ; it

was decided that the agent was entitled to reasonable

remuneration, Willes, J., thinking the full amount of

agreed commission to be due. In Green v. Lucas (/),

and in Simpson v. Lamb (/C), the same principle was

adopted. In the latter case the principal sold the

property himself, and the court decided that, though no

action could be brought for revocation of authority, yet

the agent could recover for work already done. But

each case stands by itself;, sometimes the facts show

that, accordino- to the agreement, the aoent is to take

nothing unless he completes the matter ; sometimes he

is to take a full commission in any event ; sometimes

he may get an amount proportionate to the work done ;

sometimes his rights are regulated bv custom or

usage (I). A fruitful source of litigation arises from

any doubt whether the agent is entitled only in respect

of the first transaction arising from his introduction, or

whether he can demand commission on all subsequent

orders from the persons introduced, and no general rule

can be laid down ; the parties should see that the precise

terms are in the agreement (^m).

2. An agent is entitled to be indemnified for losses v^
and liabilities incurred by him in the course of the

agency. Thus, in one case, where the agent was sued

for seizing goods improperly, and it was shown that he

did it bona fide, and at the command of his principal,

(0 (1875), 33 L. T. (n.S.) 584.

(A) (1855), 17C.B. 603.

(0 See QticL'ii of Sjmin v. Parr (1870). 39 L. J. Ch. 73 ; Greeyi v.

Mule), (1861), 30 L. J. C. P. 343 ; Locliwuod v. Lt-rick (1860), 8 C. B.
(N.S.) 603 ; Tribe v. Taijlor (1876), 1 C. P. D. 505.

(?«) See Tribe v. Taylor, supra.
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he was adjudged to be entitled to indemnity («)• ^^ ^^'

a principal direct his agent to engage in any enterprise

in which, by any particular custom or usage of the

market, liabilities are incurred, the agent will be entitled

to be indemnified against these, imless the custom is

inconsistent with the contract. " It is familiar law that

a principal who employs an agent to purchase goods for

him in a particular market is to be taken to be cognizant

of and is bound by the rules which regulate dealings

therein ; and the agent is entitled to be indemnified by

liis principal for all he does in accordance with those

rules" (o) (WiLLES, J.).

To this last proposition limits have to be placed,

(i) If the loss be caused by default of the agent himself,

his right disappears (p) ;
(ii) the custom must be one

that is well known ; so notorious in the market that

those dealing there may easily ascertain it, and may
well be supposed to have knowledge of it (7) ;

(iii) the

custom must be legal and reasonable, or else express

knowledge of the custom should be shown to exist (r).

Some recent cases will illustrate these rules. A stock-

broker who has wrongfull}' sold shares as against his

j)rincipal cannot claim from him by way of indemnity

even such proportion of the loss as would have been

payable if tlie contract had been duly carried out (s).

(«) Tn/ilis V. Cffi7ie (1838), 5 Bing. N. C. 636 ; Bctts v. Glhhins

(1834), 2 A. &E. 57.

(«0 Whitehead v. Izml (1867), L. U. 2 C. P. 228.
.

(/^) Dnm-nn v. Hill (1873), L. R. 8 Ex. 212 ; laiis v. Pond,
[1898] 1 Q. B. 426.

(/?) Grinsdl V. Bristowe (1868), L. R. 3 C. V. 112.

(r) Ncilxon v. Jamrs (1882), 9 Q. B. D. 546; Perry \. Barnett
(1885), 14 Q. B. 1). 467 ; 15 Q. B. D. 388 ; Seymour v. Bridge{\^%h\
14 Q. B. I). 460.

(«) Ellis V. Pond, [18981 1 Q. B. 420.
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Again, it is a rule on the Stock Exchange that if a

broker is employed, and he becomes a defaulter, accounts

opened are, as between the jobber and the broker, closed

at the current prices ; but, as regards the employer, they

may be completed by the employer, or by another broker

for him, at the employer's will. It was formerly thought

that the employer had the further option of treating his

contract for the sale or purchase of shares as closed at

the hammer price—that is, the price fixed by the official

assignee as that at which the transaction is to be closed

so far as the broker and jobber are concerned (t). But

in the recent case of Levitt v. Hamhlet (n) this supposed

rule was thoroughly discussed by the Court of Appeal,

and it was decided that there is no established usage

under which the client of a broker who has become a

defaulter on the Stock Exchange, and whose transactions

have been closed at prices fixed by the official assignee,

can claim the right to close at the price so fixed a trans-

action entered into for him by the broker with another

member of the Stock Exchange.

In Perrij v. Barnett {x) an action for losses sustained

on defendant's account was brought ; the defendant had

instructed his agent to purchase bank shares, and

before settling day repudiated the contract. The

broker had to pay, and now asked to be recouped. It

was admitted that the purchase was void, as not being

in accordance with Leeman's Act (y), but a custom of

disreoardino- this statute was shown to exist. The

(0 Ilartm y. Rihhons (1889), 22 Q. B. D. 251; Beckkumm v.

Hamhlet, [1900] 2 Q. B. 18 ; 5 Com. Cas. 217.

(«) [1901] 2 K. B. 53 ; 6 Com. Cas. 79.

(.<•) (1885), H Q. B. I). 467 ; 15 Q, B. D. 388.

(y) See ante, p. 30.
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court held, on a findino; that the defen<huit was not:

acquainted with this custom, that tlie pUiintiti' could ^
not recover, for a knowledoe of an nnreasonaole and

illegal custom will not l)e presumed. In Sei/nioiir x.

Brichje {z), the facts were similar, but knowledge ot

the custom was assumed or proved, and the decision

was against the defendant.

The last quoted case is somewhat similar to those

in which it has been held that when a jierson at the

request of another incurs some liability, which, though

not legally enforceable, is paid in consequence of some

moral pressure {e.n.. danger of expulsion from a society),

the principal may be legally liable to indemnify his

agent. In Head v. Anderson (a ), an agent was em])loyed

to make a bet ; the horse lost, and the agent paid ; had

he not done so, he would have been posted as a

defaulter ; it was decided that he could recover from

his principal the amount paid {h). The line between

this class of case and that represented by Perry v.

Barnett (hh) is rather fine ; Mathew, J., thought in

Seymour v. Bridf/e (c) that Head v. Anderson (a) covered

the case before him exactly.

3. An agent has a right to a lien, the particular kind

varying with the class of agent. See the chapter on

"Liens "('•)•

4. In some cases an agent has a right to stop goods
" in transitu " {d), as when, being agent of the con-

(--) (1885). 14 Q. B. D. 4fiO.

(tf) (1884), ISQ. B. 1). 77(».

(/>) This case was decided before the passing of the Gaming Act,
1S;>2 (r)5 Vict. c. 9) ; though the principle of the decision is still

good law, that Act would, in this particular case, have procured an
opposite result.

ihh) (1885). H Q. H. 1). 476 ; 15 Q. B. D. 388.

(O /""«', PP- •*"•*, -4 "5. (rf) Pod, pp. 21)7, 2fiS.
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signee, he has made himself liable for the price by

having pledged his own credit (e). This right may not

be exercised if the general balance between the principal

and agent is in favour of the former.

Authority of an Ayent.—This part of the subject is

nuich mixed up with that which treats of the liabilities

incurred by an agent towards third parties, and of the

extent to which a principal is bound by an agent's acts
;

and much of the ])resent subject may be left till we

come to a consideration of such questions. The

authority of an agent is said to be general or special,

dependent upon whether the agency is general or of a

special class (/'). In every case it depends, as between

prindpal and agent, upon the terms of their agreement,

and here the authority will be strictly construed (</) ;

as between agent, principal, and third parties, upon what

is the ostensible authority given to the agent. A
secret limitation of the authority is no answer to the

claims of those who are not aware of any limitation

—

thus, A. has a shop of which B. is manager, and B. is

in the habit of receiving necessary goods on credit ; one

day A. tells B. that for the future all things must be

paid for at once, and in cash, and he withdraws B.'s

authority to bind him ; a creditor who subsequently

supplies goods on credit of the kind B. is accustomed

to take can recover aoainst A., unless this limitation of

B.s authority has been communicated to him ; and this

is so even though when he supplied the goods he did

(e) Haiolu's v. Dunn (1830), 1 C. & J. 519.

(/) See ante, pp. 113, Hi.

(7) E.g., if A. and B. have authority to do a certain act, A. cannot

-do it alone (Com. Dig. Atty. C. (11)).
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not know that B. was an agent (/;). So, a principal

who entrusts title deeds to an agent for the })urpo.se of

borrowing a limited sum of money, will, as a condition

o£ recovering the deeds, be liable to repay the whole

amount, though the agent exceeds the limit, if the

excess was advanced in ignorance of the limitation : and

he will be so liable although the lender (acting in good

faith) did not know that the agent had authority to

borrow at all, and made no inquiry (i). If the agent's

authority is known to be special, the third party must
make himself acquainted with its limit, unless the

principal leads him to infer reasona])ly that the authority

is of a particular nature and extent (k).

In respect of bills of exchange a signature " by

procuration" operate* as notice that the agent has

but a limited authority to sign, and the principal

is only bound by such , signature if the agent in so

signing was acting within the actual limits of his

authority (/).

Certain classes of agents have a certain and definite
.

authority : such as brokers, factors, auctioneers, etc. ; as

to tliese, see post, pp. 150 et seq. But, generally, it may
be said that whatever authority is necessarily required

to carry out the purpose for which the agency is created

will, in the absence of evidence to the contrary, be

im])lied. "Within the limits of his authority, an agent

has such powers as are required for its proper exercise-

Authorities " are to be construed as to include all the

necessary means of executing them with effect. Thus,

(/<) Wuftrav V. Fimwich, [18!):^] 1 Q. B. 346.

(/) BrDchlcshij \. Tt'mperance Building Society, [1895] A. C. 178.

(/<;) Story, Agency, ss. 57 et -leq., s. 12(>.

(Z) Bills of Exchange Act, 1882 (4.5 & 46 Vict. c. 61), s. 25.
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an authority to receive and recover debts includes a

power of arrest " (m). So also, a man put in charge of

a shop will have implied authority to order goods for

the purposes of the trade carried on ; and to receive pay-

ments from customers, and give receipts. Such implied

authority, however, must be so construed as not to give

a different kind of power from that involved in the

original direct authority ; e.g., if an estate agent be

employed to procure a jmrchaser for an estate, and to

advertise it, he may not actually enter into the contract

of sale (/?) ; but an authority to sell confers an authority

to make a binding contract, including an authority to

sign an agreement (o). So an agent appointed to

receive payment of a debt must take cash only, unless

it is in accordance with the ordinary course of the /

business to take a cheque ( p) ; and he may not write

off the debt against one due to himself ; unless authorised

by a custom of which the principal has notice (g).

The following examples are worthy of notice. A
person who employs a broker to act on the Stock

Exchange impliedly gives him authority to follow the

rules there established (r). Goods were delivered to

an agent for sale at a certain place, and he was unable

to sell them there ; it was decided that he had no

(w/) Howard v. Baillle (1796), 2 H. Bl. 618. This, of course, was
stated with reference to the powers of arrest then available to creditors

;

but the principle remains good.

(«) Chadburn v. Moore (1892), 61 L. J. Ch. 674.

00 Rosenlanm v. Bdson, [1900] 2 Ch. 267.

(p) Bridges v. Garrett (1870), L. R. 5 C. P. 451 ; Papt v. Westacott,

[1894] 1 Q. B. 272.

(jj") Scott V. Irvimj (1830), 1 B. & Ad. 605 ; Siceetinrj v. Pcarce.

7 C.B. (X.S.) 449 ; Pearson v. Scott (1878), 9 Ch. D. 198.

(?•) Sutton V. Tathain (1839), 10 A. & E. 27 ; and see ante,

pp. 130—182.
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antliority to semi tlicin elsewhere in search ot" a

market (.«). Aiitliority to settle losses on a policy

inchi(l<'s a ri<ilit to refer the matter to arbitration (^).

A jJriiK'ipal frave an afjent abroad authority to pnrchase

100 l)alos ot" cotton, and the a<icnt purchased 1>4 onU\,

this bcinii- :dl tliat was practicable ; it was held that

the ajient had authority to use his discretion accordin«j;

to the state of the market (n). At a meeting', at which

defendant jn-esided, a resolution was carrieil that a

circular should be "printed and advertised at the dis-

cretion of ^^.'' as quickly as possible ; W. employed

a printer, and the circulars were sent to the defendant,

who accepted them ; there was an arran<2;ement when^by

AV. was to pay, but this was not communicated to the

printer, consecjuently the defendant was held to have

authoriseil \V. to act on his behalf, and was declared

liable accordiniily (./•). An authority to " sijrn for me
and in my name . . . any and every contract . . .

and irom time to time to negotiate, make sale, dispose

of, assign, and transfer," certain notes, was held to

authorise sale, but not pledge (y). ('ounsel has general

authority to bind his client in all matters within the

scope of the action, but not in matters which are

collateral to it (:). But the ordinary doctrines of agency

do not always apply to the acts of counsel. Thus, if

counsel agrees to an arrangement in excess of an express

authority conferred on him by his client, then, although

(*) ratlin V. Jirll (I8I0), 4 Camp. 183.

(0 Ooodton V. lirooh- (18ir,), 4 Camp. 163.

(m) Johnston v. Krmhatr (1867), L. K. 2 Ex. 82.

(j?) micy V. PnchinfitoH (IHfiT), L. H. 2 C. P. 536.

(y) Jonnicnjoy Coondoo v. Watson (1884), 9 App. Cas. 661.

(.-) Matthcics V. Munstcr (1888), 20 Q. H. 1). 141.
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the limit put upon his authority is not known to the

other side, the court will not necessarily give effect to

that arrangement ; this apparent exception seems to

4irise from the fact that the intervention of the court is

necessary to make the arrangement binding (a).

If a principal gives authority to an agent in such

uncertain terms as to be susceptible of two different

meanings, and the agent bona fide adopts one of them

and acts upon it, the principal cannot repudiate the

act, though he meant the authority to be taken in the

•other meaning (/').

Breach of Waminty of Antlwritij.—An agent who

represents himself to have an authority from a principal

which he really does not possess, or exceeding that which

he does possess, is liable to an action at the suit of third

parties for breach of warranty of authority, provided the

want of authority was. not known to such parties (c).

Nor is it different if the agent bona fide supposed

himself to have authority (d) ; even though his original

authority has ceased by reason of facts of which he has

not knowledge or means of knowledge, e.g., by the death

or lunacy of his principal, or in the case of a company

by its dissolution (^).

(^/) Xmle V. Gordon Lennu.v, [1902] A. C. 465.

(J) Irrland v. Livingston (1872), L. R. 5 H. L. 395,

(O Coflcn V. Wrifflit (1856), 7 E. & B. 301 ; 8 E. & B. 047 ; Fir-

hnnVK E-rmitorx y. Ilumjjhrcys (1S87). IS Q. B. D. 54; Ilalbot v.

y>('/w, [1!)U1] 1 Ch. 844 ; cf. Salnsen \. Rcder's Aktiebolai/rt Xord.\-

tjcnian, [1896] A. C. 302.

(rf) Polhill V. Walter (1832). 3 B. & Ad. 114. As to the measure
of damages, see Mnk v. Wendt (1888), 21 Q. B. D. 126 ; and lie

Xationnl Palace Coffee Co. (1883), 24 Ch. 1). 367.

(e) Yonge v. Toynhee, [1910] 1 K. B. 215.
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This doctrine is not limited to eases where the

professing agent purports to contract on belialf of an
alleged principal : any person who suifers damage by-

acting on tlie untrue assertion of authority may sue for /

breach of the implied warranty. Thus, in Starkeij v.

Bank of England (/' ), a broker, innocently acting

under a forged power of attorney for the transfer of

Consols, required the Bank of England in performance

of their statutory duty to transfer the Consols in their

books. Upon discovery of the forgery, the true owner
of the Consols compelled the bank to make good the

loss, and the bank was held entitled to indemnity from
the broker. It will be observed that the bank made no-

contract of any kind, but simjjly performed a duty upon
the faith of the alleged agency.

The Factors Act, 1889 (52 c^ 53 Vict. c. 45).—This^
Act codified several statutes relating to factors and
mercantile agents, and it gives certain powers to agents-

in possession of goods or the documents of title relating

to them.

The Act applies mainly to " mercantile agents,"' and
a mercantile agent means one "having in the customary

course of his business as such agent authority either to-

sell goods, or to consign goods for the purpose of sale,.

(/) [11)08] A. C. 114. Apart from agency, a person who presents
a lorged tiansfer tor registration inijiliedly nndertaives to indemnify
the C()m])any or corporation against any loss resulting tlierefrom
itihrfficld Corjwrathm v. iy«r<V«v/. [19UG] A. C. 8'.»2). In Bank of
Enfjhind v. Cntler, [190'*^] 2 K. B.'^US, a liroker who identified as the
registered liolder of certain stock a person who was fraudulently per-
sonating sucli holder, was held lial)le to indemnify the bank for the
consequent loss on the ground that his conduct amounted to a
request to the bank to permit the entry and registration of the forged,
transfer.
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or to huv goods, or to raise money on the securitA- of

goods" ig).

The following are the chief provisions of the Act, so

far as it applies to agents

:

" Where a mercantile agent is, with the consent of

the owner (/i), in possession {i) of goods or of the

documents of title to goods, any sale, pledge (A-), or

other disposition of the goods, made by him (/) %vhen

acting in the ordinary course of business of a mercantile

agent, shall, subject to the provisions of this Act, be as

valid as if he were expressly authorised by the owner

of the goods to make the same
;

provided that the

person (?n) taking under the disposition acts in good

faith, and has not at the time of the disposition notice

that the person making the disposition has not authority

to make the same "
(/;).

The general authority of a mercantile agent to pledge

goods cannot be restricted by the custom of any par-

ticular trade (not known to the pledgee) which purports

to deprive the mercantile agent of such authority (o).

(//) Section 1.

(/() Such consent is presumed, unless there be evidence to the

contrary (s. 2 (4) ). Fraud (not amounting to larceny Viy a trick) does

not negative the existence ot the owner's "consent" (^Oj>venheinier v.

Frazer mid Wijatt, [1907] 2 K. B. 50).

(i) I.e.. when the goods or documents are in his actual custody, or

in the custody of some other person subject to his control, or for hiui,

or on his behalf (s. 1 (2) ).

(IS) Including lien or giving secitrity on the goods or documents
(s. 1(5)).

(Z) Or by his clerk or other person authorised in the ordinary course

(s. 6).

(wO In the case of joint purchasers, the transaction will not be

upheld unless they have all acted in good faith (Oi)i)enhelmer s. Frazer
and Wijatt, .mpra).

(«) Section 2 (1).

(i)) Oppealu'imer v. Attenborough cS' San, [1908] 1 K, B. 221.
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It' the owner witlulraNvs his consent, a disposition to

any |)erson acting in <i;ooJ faith will nevertheless

remain t^ood, provided such person has not at the time

of the sale or disposition received notice of such with-

drawal (p). The agent who, by reason of beino- or

having been in possession of goods with the owner's

consent, obtains possession of the documents of title to

them, is deemed to hold these documents with the

owner's consent (7).

•"A pledge of documents of title to goods shall be

deemeil to be a pledge of the goods'' (r) ; but when a

mercantile agent pledges goods as security for a debt

or liability due from the pledgor to the })ledgee before

the time of the pledge, the pledgee can acquire no

further right to the goods than could have been enforced

by the })ledgor at the time of the pledge (.<). The

consideration for a sale or j)ledge within this Act may
be payment in cash, or the delivery or transfer of other

goods, or of a document of title to goods, or of a

negotiable security, or any other valuable consideration;

but when goods are ])ledged by a mercantih' agent in

consideration of the delivery of other goods or docu-

ments of title to goods, or of a negotiable seeuritv, the

pledgee acquires no interest in goods so pledged bevond

the value of the goods or documents so delivered in

exchange ( f).

The following section deals with the rights of con-

sigMiit'S :
" Where the owner of goods has given

possession of the goods to another person for the

j)urpose of consignment or sale, or has shipped the

(;;) Section 2 (2).

(<y) Section 2 (3). (*) Section 4.

((•) Section 3. (/) Section 5.
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goods in the name of another person, and the consignee

of the goods has not had notice that such person is not

the owner of the goods, the consignee shall, in respect

of advances made to or for the use of such person,

have the same lien on the goods as if such person were

the owner of the goods, and may transfer any such lien

to another person "
(?/).

" Document of title " includes, for the purposes of

the Act, ''any bill of lading, dock warrant, warehouse-

keeper's certificate, and warrant or order for the deliverv

of goods, and any other document used in the ordinarv

course of business as proof of the possession or control

of goods, or authorising or purporting to authorise,

either by endorsement or by delivery, the possessor

of the document to transfer or receive goods therebv

represented " (.?).

The Act preserves the rights of the true owner as

between himself and the agent, and also the common
law powers of the agent iy).

Several provisions of the Factors Act apply to a class

much wider than is included in the term " mercantile

agents," e.g., the 8th, iHh, and 10th sections of the

Act {£). Their general scope is such as to enable

parties to deal freely in the market with those who
apparently are possessed of the goods, or of the indicia

of the property in them.

(ii) Relations with TMrd Parties.

Whether principal, or agent, or both, are liable on a

given contract is a matter depending upon the intention

of the partitjs and the authority of the agent, though

(k) Section 7. (y) Sections 12. 13.

(a-) Section 1 (4). (z) See iWHt, pp. 243, 275.
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it must be remembered that, as regards the rights of

third parties, the apparent authority is often of more

importance than the real. Generally, an agent is not /

lial)le on the contract, but a principal is ; but to this

rule many exceptions are found, most of them de[)cnding

upon this principle, that if by his conduct one person

causes another to infer that a principal is being dealt

^vith, he cannot put that other in a worse position by

any subsequent disclosure of his character as agent

;

e.g., A. owes B. money, and B. buys goods to the

amount, supposing A. to be vendor ; A. cannot after-

wards, by showing himself to be an agent only, prevent

B. from setting off the debt against the price.

(a) Relations with Tli'ird Persons where Principal P)is-

rlosed.—Here, in the absence of evidence to the contrary,

the principal, and he alone, has liabilities and rights.

But an agent may, under certain circumstances, be liable

even in this case, e.r/., (i) if he agrees to be so
;

(ii) if

he is commission agent for a foreign principal (a) ;

<iii) where the principal does not exist, or is not in a

condition to be bound by the contract (h)
;

(iv) if the

contract is by deed, and the agent executes it in his own
name; (v) when the custom of trade makes him liable.

In some of the above cases, however, tiie agent may
incur no personal' liability, as where tiie terms of the

contract show that he was never looked to for pay-

ment {<•). If the contract itself is reduced to writing,

and in it the agent appears as j)riiic'ipal, he is bound,

00 J-orii Textkrdex in Thomxim v. Dnnnpurt (1S2'.)), I) IJ. vt C,
At p. 87 ;

Wihon v. Zului-ta (ISlit), U Q. B. 405 ; JIuttoK v. BMoch
<1874j, L. K. i) y. H. 572.

(A) Kdnev V. Ihij^ti-r (1867), L. 1{. 2 C. P. 174.

(c)' Gadd v. Houghton (1870), 1 Ex. 1). 357.
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though as a fact it was known at the tnne that he was

l)argaining as agent only, unless he can show that the

•contract was so drawn up by mistake ; and this follows

irom the general rule, that oral evidence cannot be

admitted to vary a written contract {d).

An agent may sue on a contract though his principal

be disclosed, if he has an interest (e.r/., lien) in the pro-

ceeds ; for this reason an auctioneer may sue for the

price of goods (e).

Moreover, when a third party, knowing who the real

principal is, elects to give credit to the agent personally,

and the circumstances of the case enable him to hold

the agent liable, his right of action against the real

principal goes. The leading case on this subject is

Patersoa v. Gandasequi (f). There the defendant, a

Spanish merchant, employed L. to purchase goods for

him, and the plaintiffs sent goods which L. and defen-

dant in plaintiffs' presence inspected, and the price was

discussed. L. ordered the goods, and invoices were

sent to L. in his own name, the plaintiffs debiting L. as

their debtor. Eventually L. failed, and an action was

brought against the defendant. Judgment went for

the defendant on the ground that "the plaintiffs in

this case might have elected whom they would have

as debtor ; and here they seem to have made their

election "
(</).

(d) Hir/rjlnx v. Smior (1841), 8 M. & W. SU. See notes to

TJinnisnn v. Datcnport (182!»), 2 Sm. L. C (llih ed.), p. 879 ; and see

Wake V. Harrop (1861), 6 H. & N. 768 ; 1 H. i: C. 202, as to mistake.

(p) Williams v. Millingtun (1788), 1 H. Bl. 81,

(/) (1812), 2 Sm. L. C. (Uth ed.), p. 365.

(7) Remarks of Grose. J., in the above case. See also Adduon v.

Oandasequi (1812), 2 Sm! L. C. (11th ed.), 371.
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(b) Jielalions with Third Persons where Principal

Undisclosed.—In this case the generiil rule is that the

contract may he adopted against or by the principal

or the agent at the wish of the parties. In Sims v.

Bond (h), one branch of the rule was thus expressed :

" where a contract not under seal is made by an agent

in his own name for an undisclosed principal, either the

agent or the principal may sue on it." In Thomson v.

Dareiiport (i), the other branch of the rule was stated

by Tknterden, C.J., as follows :
" If a person sells

goods (supposing at the time of the contract that he is /

dealing with a principal) but afterwards discovers that

the person with whom he has been dealing is not the

principal in the transaction, but agent for a third

person, though he may in the meantime have debited

the agent with it, he may afterwards recover the

amount from the real principal."

But an agent contracting merely as such for an

unnamed })rincipal will not incur personal liability,

unless by reason of sonu» usage or custom which is not

inconsistent with any express term of the contract (k).

If the principal sues upon the contract, he must do-

so subject to any right of set-off that the third party

may have acquired against the agent before he knew

him to be acting for a prinqipal (/). In Rahone v.

Williams (m), factors sold to AN'illiams, and when the

undisclosed principal sued, Williams claimed to set oft

(//) (\m-^), 5 B. & Ad., at p. 393.

(/) (1829), 9 B. & C, at p. 8G.

(it) Hvtchhmm v. Tatham (1873), L. K. 8 C. P. 482.

(0 Groige v. Clagctt (1797), 2 Sm. L. C. (lltli od.), p. 138. and
for a later example, see Montagu v. Forwood, [1893] 2 Q. B. 3.50.

(w) (178.".), 7 T. K. 3C0 n.
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a debt due by the factors to him. aud the claim was

allowed. This set-off cannot be allowed if the third

party was aware that the agent was really such, although

he was not aware of the identity of the principal, nor if

by the use of ordinary care, or by making ordinary

inquiries, he might have known ; thus in the case of a

sale he should show that the contract was made by a

person to whom the principal had intrusted possession

of the goods, that that person sold them as his own

goods in his own name, aud that he (the buyer)

reasonably supposed the agent to be the principal,

and that the set-off claimed accrued before he was

undeceiyed (n). In Cooke v. Eshelhy (o), L. & Co.

sold C. cotton in their own names, really on behalf of

M. C. knew that L. & Co. sometimes sold for princi-

pals and sometimes on their own account, but did not

know, and did not inquire whether in this case they

had or had not principals. It was decided that money

owed by L. & Co. could not be set off against the price

of the cotton ; Lord Watson saying, that to entitle a

purchaser to set off a debt due by an agent against

one due to the principal, it must be shown " that the

circumstances attending the sale were calculated lo

induce, and did induce, in the mind of the purchaser, a

reasonable belief that the aoent was selling on his own

account, and not for an undisclosed principal."

If the agent sues on the contract, a debt due by the

principal cannot be set off against it, for the principal

being undisclosed no credit was given to him, nor was

(ii) Sevienza t. Brinsley (1865), 18 C. B. (x.S.) 467 ; Barries v.

Imperial Ottimian Bank (1874), L. R. 9 C. P. 38.

(<0 (1887), 12 App. Cas. 271.
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there any concealment that coukl be injurious to the

buyer.

If in the oontrat't the a<;ent describes himself as

princ'i|)al, there is no ri^ht ot" action in the actual princi-

pal ; the agent alone can sue. In Ilumhle v. Hunter (/>),

an a*;ent entered into a charter-party and described

himself as " owner "' of the ship ; it was held that

evidence was not admissible to show that another was

j)rincipal, nor could that other sue on the contract.

For if the j)rincipal allows the a«ient to represent

I

himself as j)rincipal, the agent alone can suo on the

contract made.

The third party (as stated above) n^ay biinu; his action

jigainst either the agent or the undisclosed principal,

und oral evidence will be admitted to show that a

written contract purporting to be made by a certain

person is in reality made by him as agent. The rule

seems to be, that though verbal evidence cannot 1)6

allowed to discharge a ])erson, yet it will be admissible

to show that a jiarty a])parently not liable is li:il»le in

reality. Thus, A. agrees in writing with V>. to buy

go(tds. nothing about ('., the princii)al, being contained

ill th<" memorandum. If ('. wants to sue, or if A. wants

to gets discharged, oral evidence will not i)e admitted to

show the facts, but if B. wants to sue (
'. he may prove

orally that ('. is the prineipal (7).

The agent must, however, establish jirivity of contract

between his i)rincipal and the thirti party, to render the

former liai)le. Custom may do this. Thus, a stock-

{>/) Sec notes to Tliomxm v. Darrnport C182!0, 2 Sm. L. C. (11th

ed.), p. 379 ; 7'ri/rmiiH v. Lmirr (IS Id), 11 .A. & E. oS'J ; Iligginn v.

Senior (1841), 8 M. A: W. S8».
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broker who lumps the orders of several clients in one

contract (apportioning the shares purchased in his

books) will under the special usage o£ the Stock

Exchange establish ])rivity of contract between the

jobber and the clients for whom he (the broker) acted

as agent (r).

But though as a rule the principal may he sued,

there are exceptions : (i) when custom makes the agent

liable
;

(ii) when the principal is a foreign merchant

represented here by a commission agent (s) ;
(iii) the

remedy against the undisclosed principal may also be

lost to the extent that the principal has in the mean-

time honestly settled with his agent. This rule applies

strictly where the existence of a principal at all was not

disclosed at the time of the contract ; but if a principal

was known to exist although unnamed, a settlement by

him with his agent will only be valid against third

parties if their conduct justified him in assuming that

they looked onl}' to the credit of the agent (f). Thus,

defendants employed C. to buy oil ; C bought some of

plaintiffs, saying it was for principals, but not naming

them ; the terms were cash on delivery ; it was not

an invariable custom to pay on delivery ; defendants,

supposing the cash had been paid (which was not the

fact), settled with C. ; when C. became insolvent,

plaintiti's sued the defendants :

—

J/eld, defendants must

pay, though if the plaintiffs had led the defendants to

believe that the agent and they had settled matters.

(/) Scott V, Godfrey, [1901] 2 K. B. 726 ; 6 Com. Ca.8. 226.

(*) Armsfru/iff v. StuJies- (1872), L. K. 7 Q. B. 598, 60.5; Elbinger
Co. V. Chiye (1878), L. K. 8 Q. B. 313.

(0 Ii'cine V. Watson (1880), 5 Q. B. D. 102, 411; D<tn.n»i v.

Donaldson (1882), 9 Q. B. D. 623.

L 2
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the defendants would have been protected (n). So in

Armstrntio v. Stokes (.*•), it was decided tliat a vendor

who has ;4iven credit to an atjjent, helievin<i, him to be

tlic j>rincij>al. cannot recover at^ainst the undisclosed

principal if the principal has bona fide paid the agent

at a time when the vendor still «i;ave credit to the atjent,

and knew of no j)riiu-i])al.

The liability of principal and at!;ent is alternative ami

not joint, ami thou;;h the creditor may be entith'd

to elect at^ainst which of them he will eniorce his

remedies, any unequivocal acts showing; an intention to

hold one of them liable will dischar«;e the other (i/).

If the creditor obtains judgment on the contract

against the principal, he cannot afterwards get judg-

ment against the agent, nor, if he gets it against the

agent, can he afterwards succeed again>t the princij)al (c).

Rirflit.f uiuf /hif/'cs iclicii the Principal is Non-e.ristent.

—Although an agent exjjresslv contracting as such

cannot generally sue in his own name, he may do so if

the contract has l»een partly performed after the other

party has had full notice that the supposed agent was

the real principal (a), and in a charter-party a person

contracting as "agent of the freighter'' may declare

himself to be the real principal or adojit tlu- character

of freightf'r himself (/»).

()/) Irriii, V. llV//.v,.w (18S0). 5 Q. I?. P. 102.

(j-) C1872). L. H. 7 y. B. r><»8.

(y) ,S<-ur/' V. Jtirdiiw (1MS2), 7 App. Ciis. 34"). See also, ante,

p. 144.

(r) Kendall v. Hamilton (1879), 4 App. Cas. : ;;<r CAIBNS, L.C,
at p. oH.

(tf) Jlayner v. Grote (1846), 1.') M. & W. 351).

(i) Schmalz v. Arrry (ISr.l), K! (^. U. 05.'); Harper .)'• Co. y,

Vitjrrx lirox., [1<M)<I] 2 K. \i. 54i».
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If a professing agent names a principal who is non-

existent or incapable of contracting, the agent may '

himself be sued. In Kelner v. Baxter (c), the defen-

dants, on behalf o£ an intended company, agreed with

the plaintiffs to pay for goods to be supplied to the

company ; after formation of the company, the goods

were supplied and consumed, but the court held that

defendants, having contracted as agents for a non-

•existent company, were personally liable, and that

no subsequent ratification or substitution of liability

was of any avail to them without the consent of the

plaintiffs.

LiahiUty of Principal for Money Borroiced without

Authority.—\n some cases where an agent borrows

money on behalf of another without any authority or

in excess of his authority, although the mere fact of the

borrowing may impose no liability on the principal, yet

the lender acting in good faith has an equitable right -'^

to recover against the principal any part of the money
borrowed which has in fact been applied in })aying

legal debts and obligations of the principal (d).

Liability of a Principal for his Agent's Torts.—It is

a general rule that a principal is liable for the v^rongs

of his agent committed within the scope of the authority

where the wrongful act is done and purports to be^

done on behalf of the principal (g), though no express

(c) (1867), L. K. 2 C. P. 174 ; and see Re Empress Enghieerhig
Co. (1881), 16 Ch. D. 125 ; Scott v. Lord Ebury (1867), L. R. 2 C. P.
-255.

(rf) Blnckiurn, etc. Bnildi/ig Society v. Cmdlff'e Broohx J?' Co.

(1883), 22 Ch. 1). 61 ; affirmed sub nom. (kinlijr'e Broohx S,- Co. v.

Blaclihuvn. etc. Bidldiny Soeiety (188i). 1) App. Cas. 857 ; Banna-
tyne v. Maclrer, [1906] 1 K. B. 103.

(<•) Thorne v. Heard, [1895] A. C, at p. 502.
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command of the principal can be shown (/). In other

cases the afjent alone is liable, even though the tort

was coniniittoil solely for anil on behalf of his principal.

The liability of the principal, where such exists, is no

answer to an action at^ainst the agent ; the latter is

also liable (g) ; l)ut it will be remeinberotl that an

a^ent who innocently commits a tort, within the scope

of his authority, is entitled to an indenmity from his

principal (//).

Classes of Agents (/).

Factors.—A factor is. an agent " enn)loyod to sell

goods or merchandise consigned or delivered to him

by or for his principal for a compensation "' (/.•). He
is sometimes called a consignee and sometimes a com-

mission agent ; but a salaried servant who holds goods .

for his master is not of necessity a factor, although he

may have a special power of sale. A broker and a

factor are dift'erent sorts of agents, the chief points

of difference being that the liroker has not possession

of tlie goods, whereas the factor has(/). and whilst the

factor may sell in his own name, the broker may not (»?)•

The powers of a factor are : (i) to s<'ll in his own

name (in), subject to the ordinary rules relating to

(/) Harwich v. EngVisk Joint Stork Jiank (1S(J7), L. R. 2 Ex.
259 ; Udell v. Athrrto/i (1S(!1), 7 II. & N. 172 ; Mnchiij v. Commercial
Bank of ^'<w liriuuiwick (1S74), L. «. 5 I*. C. W'H ; cf. liuhcn v.

Great Finijull Connolidated. [I'.tOGj A.C. 439.

07) See Peto v. liladc:! (1814). 5 Taunt. (5.-)7.

(A) Ante, p. 129.

(/) " Mercimtile agents" is a term which covers many of the

folli>wing : the meaning of the term "mercantile agent," and the

position of those who fall within it are referred to ante, pp. 138— 141.

(i) Story, Agency, s. 8.3. See the whole section.

(/) See judgment in Sterenx v. liiller (1884), 25 Ch. I). 31.

(»h) See Jiaring v. Corrie (1818), 2 B. A: Aid., at p. 143.
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sales for undisclosed principals
;

(ii) to give a warranty,

if it is usual in the course of the business («) ;
(iii) to

receive payment and give valid receipts (o), or sell on

credit to a reasonable extent (p) ;
(iv) he has an

insurable interest in the goods (q) ;
(v) since the

passing of the Factors Acts he has powers of pledging ;

(vi) he has a lien for the general balance of his charges

on any goods that have come to him gud factor and on

the proceeds of such goods (r). This lien he loses if

he delivers possession of the goods to the owner (5),

but a right of set-off which the third party may have

against his principal will not affect his lien (?'). It has

been decided, that if he becomes surety for his principal

he has a lien to the extent of his liability (r). Even if

he sells the goods in a manner specially directed by

his principal, and in his principal's name, his lien still

attaches (t).

Brokers.—A broker is defined by Story (//) to be

" an agent employed to make bargains and contracts in

matters of trade, commerce, or navigation between

other parties for a compensation commonly called

brokerage." He is an agent of a mercantile character,

and one who makes a merely personal contract for

another is not strictly a broker ; e.c/., A. makes an

(«) Brady r. Todd (1861), 9 C. B. (N.S.) 592 ; 30 L. J. C. P. 223.

(«) Driukwater v. Goodiviii (177a). 1 Cowp, 251 ; Fish Y.Kevnjtun
(1849), 7 C. B. 687 ; 18 L. J. C. P. 206.

(j») Honghton v. Matthewn (1803), 3 B. & P., at p. 489.

(<7) Post, p. 353.

(r) Drinkicnter v. Goodwin, supra.

(ji) Krugir v. Wilcox (1755), Amb. 252.

(0 Stevens v. Biller (1884), 25 Ch. D. 31.

(«) Section 28 : and see Bkett, J., in Fowler v. Holling (1872),
L. K. 7 Q. B., at p. r,23.



152 Agency.

a^ireoment on bolialf of B. to sint^ at a concert ; A.

would not be a broker (.r).

Brokers were at one time regulated and controlled by

the Corporation of London ; this is so no longer.

They are distinffuishable from factors : factors have

possession of the ooods (v), and brokers h.ave not ;

moreover, whilst a factor can sue and act in his own

name, a broker cannot ; factors may buy and sell in

their own names ; brokers (apart from special custom)

cannot (^). A broker's mode of dealing is as follows :

when he makes a contract the terms should be entered

by hiui in iiis book and signed by him, and memoranda

sent to each party ; that 8ent to the buyer is called

the hoKohf note, that sent to the seller the sold note.

Ordinary forms of these notes are :
" bought for you

of C. D." ;
" sold for you "

;
" bought of you by me."

A broker is primarily agent for the vendor, but when

the Ijargain is comj)leted, he represents both parties
;

therefore a signed entry of the contract in the broker's

l)ook is sufficient to satisfy s. 4 of the Sale of Goods

Act, 18i>3 (a). If there is no signed entry, but bought

and sold notes, which correspond and contain all the

terms of the bargain, are signed by the liroker and

<lelivered to the parties, these constitute a sufficient

m<'morandum. If the bought and sohl notes diH'er, and

{x) See Milford v, Ilugheg (1847), 16 M. & W. 174.

(»/) Brokers are mercantile agents, but as tlicy are not, as brokers,

tMiiru-ited witli possession ol' tlie goods, they do not come within the

Factors Act 1SH!> (.)2 vt oH Vict. c. 45"). See mitr, p. i:W, and see

r.ilr V. yorth Wistrrn Jhnih (1874), L. R. "J C. T. 47U ; 10 C. T.

,s:.4.

(;) See Baring v. Corrie (1S18). 2 B. &. Ahl. 137, 143, 148 ;

Fiiirlie V. />•«/<.« (1870), L. H. 5 Ex. IGil,

(a) Thompson v. Cinrdincr (187(5), 1 C. 1*. D. 777.
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there is no entry (or an unsigned entry only), the

-contract falls through (/').

Generally speaking a broker is not liable on the

contract, if he is known to be contracting qua broker

merely, though the name of the principal be not

•disclosed in the contract note (c) ; but he may be

made liable by custom {d\ or contract, or if on the

note he appears to contract for himself as principal.

In accordance with general principles of agency, the

other party may hold the undisclosed principal liable.

Brokers have not possession of goods, and hence they

have no lien ; but to this there is an exception in the

case of an insurance broker, who has a lien on the

policy for his general balance, and this extends even

against the principal of an agent who employed

him, provided that he had no notice of the agent's

character {e).

Insurance Brokers.—An insurance broker is the name
given to an agent who is employed to negotiate a polic}^

of maripe insurance. He stands in a peculiar position.

" According to the ordinary course of trade between the

assured, the broker, and the underwriter, the assured

<lo not in the first instance pay the premium to the

broker, nor does the latter pay it to the underwriter.

(V) Sieretvrif/ht v. Archibald (1851), 17 Q. B. 103. The decisions

on the effect of brokers' books and notes are very conflicting. The
authorities are fully considered and general propositions deduced from
them in Benjamin on Sale (5th ed.), |ip. 28-1—305.

(c) Southwell V. Boicditch (1876), 1 C. P. 1). 374.

(d) Fleet v. Murto/i (1872), L. R. 7 Q. B. 126 ; in PiJie v. Oitf/lc!/

(1887), 18 Q. B. D. 708, a hop-broker was, in consequence of custom,

held liable for non-delivery when a contract note was worded thus

:

-" Sold by [defendant] to [ plaintiff'] for and on account of owner."

(<?) Mann v. Forrexter (1816), 4 Camp. 60.
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But as between the assured and the underwriter, the

premiums are considered as paid. The underwriter, to

whom in most instances tlie assured are unknown, look&

to tlie broker for payment, and he to the assured. The
hitt^'r pay tlie premiums to the broker only, and lie is a

middleman l)etween the assured and the underwriter.

Hut he is not solely agent ; he is a princi])al to receive

the money from the assured and to pay it to the under-

writers "
( /'). Hence the broker is debtor to the under-

writer and creditor of the assured for the premiums ;

he receives th(^ policy from the underwriteis, over which

he has a lien as against the assured for the premiums

and chariies (</) ; the underwriters cannot sue the

assured for the })remiums : but in the event of a loss

the assured may sue the underwriters ilirect. It may
be that the underwriter and the broker have cross-

claims against one another. C-aii the underwriter assert

such set-olf against the claim of the assured ? As a

rule he cannot, but usage, known to the assured at the

date of effecting the policy, will authorise such a set-off;

so also may undue delay on the part of the fissured

prejudicing the position of the underwriter or the state

of his accounts with the l)roker(//). The insurance

l)roker must prepare for his principal a proper policy

duly staiii|te(l : and he must exercis<> diligence in

procuring an adjustment in the ev<'nt of a loss covered

l)y the policy.

(/) I'tr Baylky. .1., in Power v. Jivtrhir (1R30~), lo 15. & C. at

p|i."Sii!», :54(i : .Marine Insurance Act, 190t> ((! Kihv. 7. (•.41), h. 53 (1) ;

and see LniniKu lii*in<inir Co. of Mihtn v. Mrrrlmntx' Marine
Inmirance Co., [1897] 2 Q. B. y3.

(/7) Marine Insurance Act, I!)Ofi, s. 53(2) ; ami sec Fisher v. Smith
(1«7!0, 4 App. Cos. 1,

(//) .S>(»^^ V. Irving (1831), 1 B. & Ad. 005. G13.
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Sliiphroher.—A shipbroker is an agent employed to

arrange for the chartering of ships ; if a charter-party

is signed, he generally becomes entitled to commission

from the shipowner.

BanJcers.—The banker is the agent of the customer to

pay sums of money as ordered, but the true relationship

between banker and customer is that of debtor and

creditor (J) ; the banker being creditor when the

customer's account is overdrawn, the customer being

the creditor when the balance is in his favour. The

customer is entitled to draw cheques on the banker to

the extent of the money standing to his credit (k) ; the

banker has a general lien on all securities of the

customer deposited with him as banker to secure any

sum in which the customer may be indebted to the

banker unless there be an express contract, or circum-

stances that show an implied contract inconsistent with

lien (/). With regard to bills : a banker has authority

to pay bills acce})ted by the customer and made payable

at his bank (?«), but he is not bound to do so («).

The position of a banker who })ays a forged instrument

or a genuine instrument with a forged indorsement is

dealt with hereafter (o).

Auctioneer.—An auctioneer is a " person authorised

to sell goods or merchandise at a ])ublic auction or sale

(i) Jlobarts v. Tveke?- (1850), 16 Q. B. 560.

Ik) Pott V. Clegg (1847). 16 M. A: W. 821. When the cheque has
been paid it l>ecomes the pro])erty of the drawer, but the banker may
keep it so long as it is wanted as a voucher.

(0 Brandao v. Harnett (1S16), 12 CI. & F. 787.

(w) Kyimr v. Lavrie (1849), 18 L. J. Q. B. 218.

(m) Lord Macsaghten in li/mk oj EiKjUind v. \'a(jliano, [1891]
A. C, at p. 1.57.

(«) Pout, p. 346.
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for a recompense "(/)). He is agent for the seller

(with authority to do all such acts as come within an

auctioneer's province), and when the goods have been

knockodjdown, for the buyer also, and his signature is

then sufficient to satisfy the requirements of s. 4 of the

Statute of Frauds or s. 4 of the Sale of Goods Act, 1893

(56 &, 57 Vict.' c. 71), unless, indeed, he is himself the

vendor (g). Unless the princi})al is disclosed, he is per-

sonally liable, and may himself sue. He must not delegate

his authority (?•), he should sell only for cash (5), and

at the best price, is res{)onsible to his principal for

loss sustained through his delivering the goods without

receiving the price (t), and he is answerable for the

])roper storage of goods whilst they are with him. He
has possession of the goods, a special property in them,

and a lien on them for his charges (<). He has implied

authority to receive the proceeds of the sale of goods,

but only the deposit on a sale of land(») ; he has also

implied authority to sell goods without reserve, and if

he does so where a reserve has been |nit on the price,

the seller cannot set up as against the buyer any

such limitation of the auctioneer's authority, unless, of

course, the buyer was aware of it (.r).

(^) See Story's Agency, s. 27. An iiuctinneer must have a licence

(8&9 Vict. c. i.->, ss. 2, 4).

(q) Fdrehrnthei' v. Simmons (1822"), 5 B. & Aid. :}.{:{. As to the
oflFect of the clerk s sifrnatiire. see Bird v. Boulter {\%\\.\\ 4 H. A: Ad.
44;{, and Bdt v. lUdh, [1897] 1 Ch. 663.

(/•) Colv^ V. Trccothick (1804), 9 Ves. 234, 251.

(.<) Unless it is cnstoniary to accept a cheqne, and lie acts without
negligence in taking one {^Farrrr v. Lacij (1886), 31 Ch. I). 42).

(0 Willitimx V. MiUiiujtun, (1788), 1 H. Bl., at p. 84.

(k) Willitims V. .ViUiiif/tiiii, suprn, as to goods; Si/kcs v. Gilei
(183'.t), •"> M. & W. 64."). as to land.

(J-) Rainbow v. Hoicking, [1904] 2 K. B. 322.
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An auctioneer who sells on behalf of A. goods which

reallj belong to B., and who delivers the goods to the

purchaser, is liable in damages at- the suit of B., though

he acted without knowledge of B.'s rights (y) ; but an

auctioneer will not be so liable if he merely settles the

price and receives his commission, taking no part in

actually transferring the property {z), or if the circum-

stances of the case enable him to claim the protection

of the Factors Act, 1889 (52 & 53 Vict. c. 45) (a).

Foreign Commission Aaent.—Where an agent buys

from, or sells for, a foreign principal, it is often a

matter of difficulty to determine whether, in a given

transaction, he is a vendor or a commission agent,

i.e., whether the case is one of sale or of agency. In

Ireland v. Livingston {b), Blackburn, J., in giving his

opinion in the House of Lords, said that a foreign

commission agent buys goods within a given price

named by his principal, and must charge his principal

what he pays for them, plus his commission, and no

more ; but he is, subject to this, rather a vendor than

an agent ; the parties who supply him with the goods

look to him and not to his princi[)al. and the agent has

no implied authority to pledge his principal's credit to

them. A foreign commission agent has, ordinarily, no

authority to make a contract between the home
merchant and the foreign producer (c). The foreign

(y) Con-wlidnted Co. v. Cnrtis 4" Son, [1892] 1 Q. B. 495, 500.

(r) Barher v. Furlong, [1891] 2 Ch. 172.

(a) Slu'iistoa v. miton, [189i] 2 Q. B. 452.

{h) (1872), L. R. 5 H. L. 395, at pp. 408, 409.

(c) Blackbcrx, J., in lioh'amni v. Molleit (1875), L. R. 7 H. L.,.

at p. 810 ; Armstroiiff v. Stvf/es (1872), L. R. 7 Q. B., at p. 605.



158 Agency.

commission agent has the right to stop the goods

/« f fan sitil when a vendor couUl stop them (d).

Wife.—A husband is bound to support his wife save

under pecuHar circumstances which need not be dealt

with liere, and if he fails to do so without just excuse, /

she may pledge his credit for necessaries. This is the

only implied authority which marriage gives to a wife,

and the presumption that she has such authority to

pledge her husband's credit may be rebutted by proof

that he made her a sufficient allowance, although this

fact was not known to the ])erson who supplied the

necessaries (e). But the husband may expressly

-authorise the wife to ])ind him by contract, or may

so act as to be estopped from denying that he has done

so. Thus, if the husband has been in the habit of

allowing the wife to incur debts on his credit, and has

])aid the money without saying anything that would

load a tradesman to believe that the authority was not

given or was revoked, the tradesman may assume that

the wife has authority until the contrary is notified to

him. But unless the husband so misleads the tradesman,

he may revoke any authority given to his wife without

notice of any kind (e).

.]fi.'«rllaiieoiis.—The rights and duties of agents in

their eai)acity of })artners (/'), stockbrokers f/T), ship-

masters (_(/), and managing-owners (A), are dealt with in

other parts of this Work.

(rZ) Aiitr, p. 269 ; Iirhttid v. Lirhigston. L. R, 5 H. L., at p, 409.

(r) Dehcnham x. .Vellon (1881), 6 App. Cas. 24 ; .Voirl Brox. v. We»t-

morlaiKl, [IH04] A.C. 11.

(/) Poxt, \). IGG ; and Story's Agcnc}-, s. 37.

(>") P.'*^pp. Till it .seq.

(fl) I'o-st, pp. 488, 489 ; and Story's Agency, s. 36.

(//) Pout, p. 487 ; and Story's Agency, s. 35.
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PARTNERSHIP (a).

The law of partnership is concerned partly with the

rights and duties of partners between themselves and

partly with the legal relations between partners and

third persons which flow from or are incident to

the formation of a partnership. It is only possible

in this book to give an outline of the subject and

special works must be consulted for fuller information.

The chief of these are Sir Nathaniel Lindley's work,

and Sir Frederick Pollock's Digest of the Law of

Partnership C^). The Partnership Act, 1890 (53 &
54 Vict. c. 39) (to which the sections mentioned in the

notes to this chapter refer), is a statute which consoli-

dated and codified the law of partnership ; and though

it does not contain the whole of that law, the main

principles of it are now authoritatively settled by

the statute.

Definition of a Partnership (c).

" Partnership is the relation which subsists between

persons carrying on a business in common with a view

of profit. But the relation between members of any

company or association w^hich is

—

" (a) registered as a company under the Companies

Act, 1862, or any other Act of Parliament

(«) In this chapter the references to sections are to those of the

Partnership Act, 1890 (53 & 54 Vict. c. 39).

(ft) Unclerhill's Law of Partnership is a very useful book for

students.

(<?) Section 1.
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for the time boino; in force and relatintr to-

the registration of joint stock companies (</);

or

" (b) formed or incorporated by or in pursuance of

any other Act of Parliament or letters patent,

or Royal Charter ; or

" (c) a company engaged in working mines within

and subject to the jurisdiction of the (Stan-

naries (e) :

" is not a partnership within the meaning oi' this

Act."

Partnerships, then, must be distinguished from

trading comjmnies ;
'• the law of unincorporated

companies is composed of little else than the law

of partnership modified and adapteil to the wants

of a large and fluctuating nundjer of members" (/')^

and the same may (to a certain extent) li(> said of those

which are incorporated. But the rec)uisite modifications

and adaptations in the case of incorporated companies

are now so consideralde that company law has become

a branch distinct from that of its parent, i)artnership

law. The main difference between a company and

a partnership is this, that the formation and existence

of a partnership depends upon the mutuixlti'ust in, and

personal relationship of, the members to each other,

whereas the formation and existence of a company does

not depend to any extent on this ; further, whilst in a

partnership every memljer is entitled to take j)art in the

(^;) The Act at jneseiit in force is the Companies (Consolidation)

Act, lltOS (8 Ktlw. 7, c. (lit). See poxt, pp. VM\ it xnj.

(<•) The Stannaries Court has ]»ecn alM)lisheil, and the Act must now

be constnieil a.s referring' to mines which would otherwise have been

Biilijeet to its jurisdiction. See ")',» & 6t» Vict. c. 45, s. 3.

(_/) Lindley, Introductory Chapter (Ith ed.).
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management of the business unless he bargains away

his riorht, in a company the management is left to

specified officers (g).

A partnership mav not consist of more than twenty

persons, or, in the case of a banking firm, ten. Asso-

ciations exceeding these numbers must be registered

under the (.'ompanies (Consolidation) Act, 1908,

or incorporated by Act of Parliament or letters

patent (h).

In addition to defining " partnership *' in a general

way, and then expressly excluding bodies which would

otherwise answer the terms of the definition, the Act ( /)

lays down certain further rules for determining the

existence of a partnership. These rules define the

principles applicable to the consideration of typical

cases, and serve very materially to elucidate and

explain the meaning of '" partnership." They are

as follows :

" (1) Joint tenancy, tenancy in common, joint

property, common property, or part ownel^ship does

not of itself create a partnership as to anything so held

or owned, whether the tenants or owners do or do not

share any profits (k).

" (2) The sharing of gross returns does not of itself

create a partnership, whether the persons sharing such

returns have or have not a joint or common right

(jj^ It may be doubted whether the>e differences always exist when
the company is a "'private company." In such cases the tact of

incorporation and the wording of the Partnership Act distinguish

companies from partnerships.

(/<) Companies (Consolidation) Act, 1908 (8 Kdw. 7, c. 69), s. 1.

The restriciion, however, d(ies not apply to companies working mines
within the Stannaries {^i/jul.).

(<) Section 2.
'

(k) Section 2 (I).
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or interest in any proijerty from which or from the use

of which the returns are derived.

''
(3) The receipt by a person of a share of the profits

of a business is prima facie evidence that he is a partner

in tlie Inisiness, but the receipt of such a share, or of a

payment contingent on or varying with the profits of a

business, does not of itself make him a partner in tlic

business, and in particular

—

•• (a) The receipt by a person of a debt or other

liipiidated (/) amount by instalments or

otherwise out of the accruing profits of a

business does not of itself make him a

partner in the business or liable as such :

*• (Ij) A contract f6r the remuneration of a servant or

agent of a person engaged in a business by a

share of the profits of the business does not

of itself make [him] a ])artner in the business

or lial)le as such :

*' (c) A person l)eing the widow or child of a deceased

partnei", and receiving by way of annuity a

jtortion of the profits made in the business

ill which tlie d(*oease(l person was :i piirtiier,

is not by reason only of such receipt a

partner in the business, or liable as such :

*• (d) The advance of money by way of loan to a

person engaged or about to engage in any

business on a contract with that person that

the lender shall receive a rate of interest

varying with the profits, or shall receive

a share of the ])rofits arising from carrying

on the business, does not of itself make the

(Z) /.('., ascertained.
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lender a partner with the person or persons

carrvinii on the business or liable as such.

Provided that the contract is in writing, and

signed by or on behalf of all the parties

thereto :

" (e) A person receiving by way of annuity or

otherwise a portion of the profits of a

business in consideration of the sale by

him of the goodwill of the business is not by

reason only of such receipt a partner in the

business or liable as such."

Whether a given person is or is not a partner depends

upon the facts of the case and the intention of the

parties. At one time it was considered that receipt of

part of the profits of itself was conclusive proof of

partnership, but this is not so (/»). In Co.v v. Hicl--

man (n), the facts were these : A trader owed money to

many creditors, and these entered into an arrangement

with him, whereby he agreed to ctyry on the Inisiness

under their superintendence, and gradually to pay otf

their debts out of a share of the profits. The case was

carried up to the House of Lords, where it was decided

—somewhat against what then seemed the current

of authority—that such an arrangement did not consti-

tute a partnership per .se, and the test laid down

was : did the debtor carry on the business for and

on behalf of the creditors so as to constitute the

relation of agent and principal between them? The

Act now states the law as declared in Cox v. Jlickman.

Partnership) is therefore not the same as co-owner-

ship ; the former may include the latter, but the

(«0 Molhco March .$• Co. v. Court of Wards (1S72). L. K. 4 T. C. 419.

(«) (1860), 8 H.L. Cas. 2G8.

M 2
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converse will not apply. They may be thus distin-

guished : (i) Co-ownorship is not necessarily the result

of agreement, partnership is ; e.o., A. gives land to

B. and C. in common ; B. and ('. are not partners, but

may become so by agreement among themselves. So

the co-owners of a ship are not necessarily partners,

and it needs an agreement, express or implied, to make

them so (o)
;

(ii) Co-ownership does not, of necessity,

involve the idea of working for profit
;

partnershij*

does
;

(iii) A co-owner has a right of free disposition

over his property without the consent of his co-owner ;

a partner who desires to replace himself by another

cannot, in the absence of agreement, do so without the-

consent of his copartner.

Sharing profits is strong, though not conclusive,

evidence of partnership (jy). At the same time the

court will look at the whole of the evidence, and draw

tlu' fair inl'erence of fact ; only when nothing more is

known than that profits are shared, does a presumption

of }>artnership arise which must be rebutted (y*).

The Act further ])rovides ('/) that if any person ta

whom money has been advanced on a contract (?) to pay

a rate of interest varying with the profits, or any buyer

of a goodwill who has engaged to pay the vendor a

portion of the profits in consideration of the sale, shall

be adjudged a bankrupt, or enter into an arrangement

((') It must be ronicmberc'il tliat a j)er.s(ni may be liable to creditors

as d partner, though in reality he is not a partner.

(_}>) Badrlri/ v. Conxolidatnl Bank (18S8), 88 Ch. I). 2S8 ; and
see Davix v. Daris, [yi'i\] 1 Ch. 3!>3. 399, 401 ; UoUom v. Whirhcloiv

(1895), (i4 L. J. Q. B. 17u ; King v. WhichcUnv. ihhl., 801.

(jl) Section 3.

(?) Whether such contract be in writing or not (/// ir Fort, [1897]
2 (.1 B. 49.-.).
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to pay his creditors less than twenty shillings in the

pound, or die in insolvent circumstances, the lender of

any such loan shall not be entitled to recover anything-

in respect of his loan, nor shall any such vendor of

a goodwill as aforesaid be entitled to recover anything

in respect of the share of profits contracted for, until the

claims of the other creditors of the borrower or buyer

for valuable consideration in money or monev's worth

have been satisfied.

Formation of the Contract.

The contract is formed by consent alone, and no

particular formality is required. The agreement may
therefore be verbal or implied from conduct, but the

general practice is to have a written agreement con-

taining the terms on which the partners are to carry on

their business, and this document is styled the Articles

of Partnership. This document maybe a deed, bttt it is

not necessary that the agreement should be under seal.

"Who may be Partners.

Alien enemies may not be partners of an Englishman,

and a partnership between an alien and an Englishman

is dissolved when war breaks out (s). Lunacy of a

partner will not ipso facto dissolve an already existing

partnership, but it ^vill be a ground on which the court

may decree dissolution. An infant may be a partner,

and, until his contract of partnership be disaffirmed, he

is a member of the trading firm, but he does not thereby

render himself personally liable to creditors (t). "With

(*•) Griswi'ld V. Wadduigton (18ly), I'j Johnson Reports, 438

(Xew York).

(0 Lnrcll V. Beauchamp. ri89i] A. C, at p. Gll,^^t'r Heeschell,
L.C.
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these exceptions, the jtieneral rules of contract relating

to the capacity of })arties will ajiply to the present

subject.

New partners may he admitted, provided the leoal

number is not exceeded (n), but, of course, the consent

of all the original })artners must first have been

obtained, either in the orioinal articles or by subsequent

aiireement. In some respects the introduction of a new

partner may l)e reoarded as an act tacitly dissolving

the old and creating a new firm.

Rights and Duties.

(i) Liabilities.

Liahillti/ oil (\vifi'act,^.—Every partner is lial)lc- for

the debts incurred by or on behalf of the firm in the

ordinai-y course of business ; in fact, to this extent,

each partner is an agent of and for the others (.r).

This liabilitv extends to wrongful acts done in t'urthei-

ance of the partnership business. Thus, where it was

within the course of a business to obtain information by

legitimate means as to contracts made by competing

firms, and one partner bribed the clerk of a competitor

to disclose such information, the firm was held liable in

damages (//).

But jiartners are not liable on contracts entered into

bv mendx'rs of the firm outside the scope of the business

of th(> firm, unless the ])artner was, in fact, specially

authorised to make the contract (:). The implied

(«) Ante, p. Kil.

(.r) Section 5.

(//) Humliin V. Hi<tixt,<,i ,V Co.. \\W.\] \ K. H. Ml.

(;) Sectidii 7.
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authority of a partner to bind hh firm by acts done

ill the ordinary course of business cannot be limited by

secret instructions, and a party who enters into a

contract made by a partner in the ordinary course will

be entitled to enforce it against the firm, notwith-

standing any limitation of authority, unless he knew of

it at the time of entering into the contract, or unless he

did not know that he was dealing with a partner (a).

The liability on a partnership debt is joint, not

several (b). But the estate of a deceased partner is

severally liable in due course of administration for the

debts and obligations of the firm while he was a

partner, subject to the prior payment of his separate

debts (c). This must not be misunderstood. As a

general rule every partner is liable for every penny of

the firm's debts, and the creditor has the option to sue

any or all of them. If he obtains judgment against the

firm, he may issue execution against the property of

the members, and is not confined to satisfaction out of

the joint property. The liability is. joint, but all are

liable. He may sue each partner separately, but if he

obtains jndnment against any of them he cannot enforce

the judgment against any but those against whom it

was pronounced, nor can he afterwards get judgment

against the others ; for the liability being a joint—/.<-.,

a single, solid—liability, has become merged in the

judgment. Nor are his rights different, though he

does not get any payment under the judgment. Thus

(«) Sections o, 8.

(&) Section 9 ; and see Kt-ndnll v. IlamUton (1879), 4 App. Cas.

504 ; Badehy v. Consolidated Bunk (1887), b4 Ch. D. 536 ; reversed

on another point, 38 Ch. D. 238.

(0 Section 9. See Bagel v. Miller, [1903] 2 K. B. 212.



1G8 Partnership.

in Kendall v. Hamilton (d), A. and B. (partners)

borrowed money from C ; eventually C sued them on

the loan, and ol)tained a judgment whicli was not

satisfied. Afterwards C. discovered that D. was a

jDartner with A. and B. at the date of the loan, but

it was decided that C. had lost his remedy against D.,

as the joint liability had merged in a judgment which

was not pronounced against D. Had D. been dead,

and his estate been in course of administration, D.'s

estatefwould have been severally liable, i.e., liable on a

separate contract to the same effect as the joint one, and

this would not have been merged by a judgment against

the other contractors. The above doctrine of merger

has no application where there are distinct causes

of action ; so that if a partner gives his own cheque

for the price of goods sold to the firm, the creditor may,

if the cheque is dishonoured, recover judgment upon it,

without ])rejudicing his rights to sue the firm or any

member of it for the price of the goods, if his judgment

remains unsatisfied (e).

Oid(/oin<f] Partners.—When a partner retires, the

other ])artners may agree to hold him free of all

"liabilities already incurred, and this, if assented to by

the creditors, will give him a complete release ; if the

creditors are not parties to this agreement, either

expressly or by implication, so far as they are concerned,

he is still a debtor ( /')
; but he may have rights of

indemnity against his late partners. Thus, A. and B.

are bankers. C. and D. are admitted as partners, and

(rf) (1879), 4 App. Cos. -.04.

C'O Wi'jg Proxscr v. Emm, [1895] 1 Q, B. 108.

(.0 Section 17 (2), (3).
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notice of this reaches the customers ; soon after, A. and

B. die, but C, and D. carry on the business under the

old name, and depositors, prior to the death of A.

and B., leave their money with C. and D., receiving

interest from the bank after the death of the old

partners ; the bank fails, and the depositors prove

against C. and D. ; this conduct as a whole may

amount to a tacit acknowledgment of the release ot

A. and B., and of the substitution of C. and D. as

debtors. Such a release would result from what is

called " novation " (the substitution of a new debtor for

an old one) ; but the party desirous of setting up such

a release must be in a position to show conduct on the

part of the creditor inconsistent with a continuance

of his liability, conduct from which an agreement to

release may be inferred Q/).

If a member of a firm retires on an agreement with

his partners that he shall in future be regarded merely

as a surety for the firm's existing debts, the creditors

who know this must treat the retiring partner as a

surety, and may release him by giving time to the other

partners (/«).

A change in the constitution of a firm will terminate

a continuing guarantee given to the firm or to a third

party in respect of the transactions of the firm so far as

relates to future transactions, unless agreement to the

•contrary be made (i).

In this statement of the law, frequent mention has

been made of the expression " the firm," but in law a

07) Per LiXDLEY, L.J., in Bnu.w v. Bradford Banhhuj Co.. [1894]

2 Ch., at p. 54 ; and see Ei- Head. [1893] is Ch. 426, with which rj.

Jillhorough v. Holnita (1877). 5 Ch. D. 255.

(//) i?(.?/.*t' T. Bradford BanUng Co., [1894] A. C. 586.

CO Section 18.
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firm, as such, is scarcely recognised ; in fact, until the

present rules of procedure came into force, it is not too

much to say that its existence was not recoonised.

"The firm " is simply a short name substituted for the

names of the members composing the partnership ; it is

a description and a description only {k). But partners

may now sue or be sued in the firm name.

Incomiwj Partners.—A new partner is not liable for

•^ debts incurred before he entered the firm (/), save by

special agreement ; this agreement can be enforced

by any of the parties to it, but not by any creditors

merely as such. Thus, if on June 1st, A. & Co. owe B.

£500, and on June 2nd C. joins A. & Co., agreeing to

give a premium and to be answerable proportionately to

his interest for the £500, B. cannot sue C. unless he,

B., is a party to the contract, and gives consideration ;

e.fi., agrees, if C. makes himself partly responsible, to

give time to the firm or to release an old i)artner (»i).

Persons Liahle as Partners Inj Holdinti out.—Generally

speaking, the partners alone are liable, but there are

classes of persons who, although not })artners, are

treated by law as such ; are, in fact, estopped by their

conduct from denying themselves to be members of the

debtor firm.

Those who, not being partners, are so treated, have

been styled ^»a*v-partners, and they become such in

virtue o£ the rule that " where a man holds himself

(^-) See James, L.J., in E-r parte Corhrtt (18S0), 14 Ch. 0. 126.

(0 Section 17 (1).

(w) See Rolfe v. Flower (1866) (a case where such an arrangement
was implied), L. li. 1 P. C. 27.
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out as a partner, or allows others to do it, he is then

properly estopped from denyino' the character he has

assumed, and upon the faith of which creditors may
be presumed to have acted. A man so acting may be

rightly held liable as a partner by estoppel " («). The

contract is made on his credit, and he is answerable if

loss is incurred, whether the representation on which

the creditor acted was made verbally, in writing, or by

conduct (o). An example of this is to be found in the

case of Martyn v. Grai/ (j>), where A. introduced B. to

C as the moneyed partner ; B. was not a partner, but

he stood by, and did* not deny the statement, and he

was held answerable for a loss incurred. It is some-

times rather harsh, but as Eyre, C.J., said in Wmcjli v.

Carver (q), it is necessary " upon principles of general

policy, to prevent frauds to which creditors would

l)e liable." But representations of this kind cannot

be used against a man unless his conduct causes others

to alter their condition on the faith of them.

Upon this principle, where two persons, who though

not in fact partners have traded as such, become bank-

rupt, the assets of the business will be administered as

joint estate (r). The executors of a deceased partner

are not bound by the mere use of the old partnership

name by the survivors (s).

A retiring member is not as such liable for debts

contracted subsequently to his retirement, but lie may
be so if he continues an ai)parent member of the firm as

(//) Molhro Murch A- Co. v. Cnirt of Wards (1872), L. K. 4 V. C,
at p. 435.

(/)) Section 14 (1).

li') (1863), 14 C. B. (x.s.) 824. {q^ (17^13), 2 H. Bl. 23.-).

(?) Ex parte Jlaijvian (1878). 8 Cli. I). 11.

(.y) Section 14 (2).
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*

regards persons who are not aware that ho had ceased

to be a partner. In order to escape liability tor future

transactions of the firm, he should give actual notice to

persons who were in the habit of dealing with it, but a

notice in the London Gazette will be sufficient as

regards persons who had no dealings with the firm

before the date of the dissolution or change (t), and

it is advisable in the case of local firms to give further

notice through the local papers. A dormant partner

(i.e., not known as a partner to the creditor seeking

to enforce the debt), is not liable for debts contracted

after his retirement, neither is the estate of a partner

who dies (u).

LiahiUty for Wroiuis.—This rests on a somewhat

<lifferent footing, for onlv those who are actual members

of the firm are held liable to the consequences : and it

is not involved by mere holding out (.r). Even true

partners are not answerable for all wrongs of their

copartners, but only if the wrongful act was committed

. whilst the partner w\as acting with his coi)artner's

-authority, or within the ordinary course of the firm's

business ; or if the tort is misapplication of property,

and either the money was received by the misapplying

partner within the scope of his apparent authority, or

was received by the firm, and misapplied whilst in its

custody f //).

The liability—which is joint and several—rests upon

the fundameutiil principle, that within a certain limit,

(0 Section 3(> (1), (2).

(w) Section 36 (3).

(.<•) I'oUock on Tartncrship (9th ed.)) I'P- ^'^) ''•*! '^"^^ Smith v.

Hailcy, [IS'Jl] 2 Q. B. 403.

(y) Section.s 10, 11.
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dependent upon the nature of partnership business, each

member of the firm is agent for the rest (-).

The cases decided on this point are numerous and

sometimes difficult to distinguish ; some of the most

important are collected by Sir F. Pollock, in his work

on Partnership (a). The following are fair specimens,

and will, for present purposes, sufficiently illustrate the

rules. Two solicitors are partners, and to one of them

a client hands money to be invested on a specific

security ; this partner makes away with the money,

and the other is entirely ignorant of the transaction ;

nevertheless he is liable, for it is within the ordinary

scope of a solicitor's business to receive money to invest

on specific securities (h). Had the money been given

to invest at discretion the case would have been dijBFerent,.

such investments not being part of the solicitor's work (c).

If a partner, being a trustee, improperly employs trust-

property in the business of the firm, the other partners

are not liable to replace the trust-property : provided*

that (i) any partner will be liable who has notice of

the breach of trust ; and (ii) trust-money may be

followed and recovered from the firm if still in its^

possession or under its control (d).

(ii) Rights and Duties between Partners.

When the parties enter into the contract of partner-

ship, their rights are defined by their agreement ; this

(c) Section 12 ; Pollock (0th ed.), pp. 51 et scq.

(a) Pp. 48—31 C9th ed.).

(Ii) Blair V. Brumhy (1847), 2 Ph. 354.

(e) liarman v. Jo/uison (1853), 22 L. J. Q. B. 297. Two mote
recent cases may be consulted : Cleather v. Twisden (1885). 28 Ch. D.
340; and Ehodes v. Muules, [1895] 1 Ch. 23G.

(r/) Section 13.
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is often in writino-, and partnership being a contract in

connection with which good faith is deemed a main

feature, the terms in which it is expressed are iil)erally

construed. The duties and obligations arising from

the relation of partnership are regulated, so far as they

are touched, by any express contract ; if this does not

reach all those duties and obligations, they are im})lied

and enforced by law (e). Of course, there may be an

alteration of the terms of the partnership by consent,

expressed or implied (/), l)nt the consent must be

unanimous.

When the partnership ex}tires by etHuxion of time,

and the partners continue together, there is an im|)lied

arrangement that the i)artners]iij) shall continue on tlie

old terms so far as applicable, and the same rule ajjplies

when surviving partners colitinue the business after the

death of a member of the old tirni. Lord Watson

said :
" When the members of a mercantile tirm

continue to trade as partners after the expiry of their

original contract, without making any new agreement,

that contract is held in law to be prolonged or renewed

by tacit consent '' (f/). Nevertheless, if the partnershij)

is for a fixed term, and is carried over, the new partner-

ship will be at will only, and its continuance on the

old terms will be i)resumed only so far as these

are consistent with the incidents of a itartnersln'ji at

will (h).

(<) Smith V. Jti/ci (1841). i Beav. TjOH.

if") Section 19.

(//) yrilxoft V. Mositend Iron Co. (1880), 11 App. Cas. 298, deci'.led

OH the particular words of the articles.

(/() Section 27.
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Amongst the ordinary rights of a partner, us regards

his copartners (so far as they are unmodified by agree-

ment), are :

1. The right to take part in the business (/), and to

have the assistance of his copartners. Xo remuneration

can ordinarily be claimed (k). But compensation for

extra trouble caused by the wilful inattention of a

copartner to business may be allowed to the partner or

partners upon whom the additional burden is thrown (/).

2. To have the business carried on according to

agreement. Its nature cannot be changed without the

unanimous consent of all the partners ; in minor matters

occurring in ordinary course, a majority will Ijind the

others (m).

3. To prevent the admission of a new partner. Xo
person can be introduced as a partner without the

consent of all those who. for the time beino- are

members of the firm (n). A partner mav assicrn his

share of profits, or may mortgage it ; but this mav give

a right to the other partners to demand a dissolution,

especially if it deprives the assigning partner of all

substantial interest in the concern (o).

Also, a partner, unless " at will," cannot retire from

the firm without the consent of all : if the partnership

is '' at will," the partners are entitled to notice of

intended retirement.

A majority of the partners cannot, expel anv partner

unless a power to do so has been conferred by express

agreement (/>).

(0 Section 24 (G). (A) Section 24 (5).
(l) Airc'ij V. Boi-ham (1861). 29 Beav. 620.

(w) Section 24 (8). (c) Lindley. 7th ed., p. 621.

(/«) Section 24 (7). (^p) Section 25.



176 Partnership.

4. To be indemnified by the firm against personal

liabilities incurred and payments made by him in

the ordinary and proper conduct of the business ;

or in or about anything necessarily done for the

preservation of the business or property of the firm
;

€.(j., a partnership is formed to work a mine, and the

business cannot be continued until a ne\v shaft is sunk ;

a partner who pays the cost required is entitled to

indemnity {(]).

5. To have interest at the rate of fiye per cent,

per annum on any actual payment or advance to the

firm made by him beyond the capital he has agreed

to subscribe, from the date of such payment or

advance (r). Apart from agreement, express or implied,

no partner is entitled to receive interest on his capital ;

and if there is a mere agreement to pay interest and

nothing more, such interest will only be payable out of

j)rofits, i.e., it will not be treated as an outgoing or

loss of the business (s).

6. To have the books kept at the princijud jdace of

business of the firm, and to be allowed to examine and

copy them whenever he may desire (t). The right of a

partner to examine the books is not personal to himself,

and he may employ an agent to whom no reasonable

objection can be taken to examine the books on hi&

behalf ; but the agent must undertake not to make use

of the information .so acquired except for the ])urpose of

advising his principal (//).

(q) Section 24 (2). and E.r 7^«/-/r C/iij>ji: ndttir (]t*">:J), 4 De G.
M. a G. Mi.

(r) Section 24 (3).

(,) Section 24 (4). (/) Section 24 (9).

(w) Ber<i7i V. Webb, [ItiOl j 2 Ch. 59".
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7. In the absence of any special agreement, the

partners are entitled to share equally in the capital and

profits of the business, and must contribute to the losses

equally (.r).

8. To be dealt with by his colleagues ^A•ith the utmost

good faith in all partnership matters.

Every partner must account to the firm for any

benefit he may derive which is obtained by him (with-

out the assent of the others) through a partnership

transaction (jj), e.g., A., B., C, and D. are partners in

business as sugar refiners, A. being also in trade for

himself as a sugar merchant, the other partners being

cognizant, and not objecting ; A., without the knowledge

of the firm, sells sugar at a profit to it :

—

Held, he must

account for and share this profit with the partnership (^).

A partner who carries on a competing business without

the consent of the others, must account for and pay over

to the firm all profits made by him therein (a). In

short, partners must act for the common advantage

of all in any matter which affects the afiiiirs of the

partnership, and may hide nothing from each other

which may be material to their relations as a firm (Ji).

The same duty governs the sale by one partner to

anttther of a share in the partnership business. If, in

such a transaction the purchaser knows, and is aware

that he knows, more about the partnership accounts

than the vendor, he must put the vendor in possession

of all material facts and not conceal what he alone

(^) Section 2i (1). (y) Section 29.

(;) Beutliy V. Craven (1853), IS Beav. 75 ; and see Fe.itlierstoni-

Jiauijh V. Fenwich (181X)), 17 Ves. 298.

(a) Section 30.

(i) Section 28.
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knows ; and unless such intorniation is furnished the

sale may be set aside (c).

After Di.ssobitioiK—When the partnershii) is put an

end to, new rights accrue to its members :

1. A public notification of the dissolution may be

demanded by any partner, and, as the j)ractice of the

Gazette Office is to require the signature of all the

partners, any one may take action to compel a

recalcitrant member to sign {d).

2. Each partner has an equitable lien on the i)roperty

owned by the firm at the date of dissolution, entitling

him to have it applied in payment of the firm's debts,

and then in payment of what may be due to the

partners (g). If a partner has been induced to enter

the partnership by fraud or misrepresentation, and has,

on that ground, obtained rescission of the partnership

contract, he will be entitled to repayment of the amount

given by him for his share, after the partnership liabili-

ties have been satisfied ; and to secure payment of that

amount he has a lien on the surplus assets (/).

3. In settling the accounts betw'een the partners

after a dissolution, suhject to any agreement, the assets of

the firm (including sums contributed by partners to

make ujt deficiencies of capital) must be distributed in

the following order : (1) In paying liabilities of the

firm to ])ersons who are not j)artners
; (2) in paying

(r) Law V, Law, [1905] 1 Ch. 140.

(<i) Section 37.

(e) Section Hit. The right of a partner to have the gooihvill sold

when the firm has been dissolved is referred to j/t>.if, p. 17!>.

(/) Section 41. Me is also entitled to stand in the place of creditors

for any payment made by him in re.spect of partnership lialiilitics, and
is entitled to be indemnified by the person guilty tif the fraud against

all the debts and liabilities of the firm (^ibid.).
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partners rateably what is due from the firm to them for

advances as distinguished from capital
; (3) in paying-

each partner rateably what is due from the firm to him

in respect of capital ; (4) ia distributing the ultimate

residue among the partners in the proportion in which

profits are divisible (//). Losses (including defici^encies

of capital) must be paid first out of profits ; next out of

capital ; if this is exhausted, then individually by

the partners, in the same proportions as the profits

would have been divided had any existed ((/).

Where partners have contributed, unequal capitals

and have agreed to share profits and losses equally,

if there is a loss of capital and one of the partners

is unable to contribute his share of the loss, the solvent

partners are not bound to contribute for him. Thus, in

Garner v. Murrat/ (i), G., M., and W. became partners

on the terms that they should contribute the capital in

imequal shares and divide the profits equally. On a

dissolution, after satisfying all liabilities to creditors

and the advances of the partners, the assets were

insufficient to make good the capital. A larger sum

was due to G. than to M. Nothing could be recovered

from W. :

—

Held, that the true principle of division was

for each partner to be treated as liable to contribute an

equal third share of the deficiency, and then to apply

the assets in paying to each partner rateably what was

due to him in respect of capital.

4. Any partner may, on dissolution, require that the

])roperty, including the goodwill (/.), shall be sold, and

he mav restrain any other partner from doing anything

(7) Section 44. (/) [l'J04] 1 Ch. 57.

(/O See^y«f, pp. I'Jl—193.
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tenJin<j; clirectly to decrease the value, e.g., usino; the

firm's name, when an attempt is being made to sell the

goodwill. And the goodwill may be sold when a

partner dies, tor the right to it does not vest in the

survivors (/).

5. When one partner on entering on a partnership

for a fixed term pays a premium, and before the

expiration of the term the firm is dissolved, the court

may order a return of all or of a certain amount of this

premium, but not wlien the dissolution is wholly or

chiefly due to the misconduct of tlie partner who paid

the premium, nor when the firm has been dissolved by

an agreement containing no provision for a return of

any part of the premium (»t). The entire question is in

each case in the discretion of the court, and such order

will be made as, under the circumstances, will work

justice. In Atwood v. ^faude (n), one partner took

another into business with him, asking a premium as

compensation for the latter's inexperience. Within two

years the original partner demanded a dissolution on

the ground of the latter's incomj)etence, whereupon the

new partner sued the original partner for a dissolution

and a return of the prenn'um, and the court awarded

dissolution and a return to the former of such part

of the premium as bore the same projiortion to the

total amount as the two years did to the total term

iigreed upon. From this judgment it a])pears that the

court will ordinarily order the return of the premium,

having regard to the terms of the contract, the position

of the parties, and their conduct, and that the amount

(0 S'liitli V. J'kcrrtf (lSo!»), 27 Heav. 44fi.

(;«) Section 40. («) (1S68), L. li. 3 Ch. 369.
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will be calculated on a proportion similar to that taken

in the case mentioned.

6. When a member of a firm ceases to be a partner,

he is entitled to a settlement in dne course, and the

amount due is deemed to be a debt accruing due at the

date of the dissolution or retirement, unless otherwise

agreed (o). I£ the continuing or surviving partners

trade with this money, the outgoing partner or his

estate is, in the absence of agreement to the contrary,

entitled to such share of the profits made since the

dissolution as the court may find to be attributable

to the use of the outgoing partner's money, or, at

the option of the outgoing partner or his representa-

tives, to interest at the rate of five per cent, per

annum (p). It is advisable to provide for such an

event in the articles of partnership, and to fix in them

the basis upon which an outgoing partner's share or his

rights in the goodwill are to be valued.

Authority of a Partner.

It is quite settled that all partners are bound by the

acts or admissions of one, if done within the scope

of the business. Story says, " a partner, indeed,

virtually embraces the character both of a principal and

agent "
(q). And in BaircCs Case (r), James, L.J.,

said, " as between the partners and the outside world

(whatever may be their private relations between them-

selves), each partner is the unlimited agent of every

other in every matter connected with the partnership

(«) Section 43.

(/;) Section 42. iq) Partaership, § 1.

(r) (1870), L. R. 5 Ch., at p. 733.
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business, or which he represents as partnership business,

and not being in its nature beyond the scope of the

partnership.""

I

But a partner is an agent only so far as he is acting

upon, and \Yitliin the scope of, the firm's ordinary

affairs ; that the act is useful to the firm is not

sufficient, neither is it necessary ; the act done must

—be a furtherance of the ordinary business of the firm ;

and even then (as has already been pointed out), the

firm will not always be bound, for if a partner attempts

"to make a firm liable, though within his apparent

authority, the firm will not be bound, if in fact he

has no authority, and if this was known to the other

contracting party, or by the exercise of reasonable

diligence could have been known ; e.<i.^ a ])artner gives

a partnership security in discharge of a private debt ;

the recipient must show that he took it without know-

ledge, and without such negligence as would amount to

knowledge ; and Cockburn, C.J., said in one case, that

in a case such as this, the recipient would deal with the

partner at his peril {s).

Sir F. Pollock (t) deals with certain of the more

ordinary transactions, thus :

Every partner may bind his firm by any of the

following acts :

(a) He may sell any goods or personal chattels of

the firm ;

[Legal estate in land must be conveyed

by all the partners, or by one authorised

by deed.^

•-(0 Kendal V. Wood (1S71), L. R. ti Ex. 243 ; iind see Pollock on
Partnership (t)tii eil.), !>!> 3'.», 40.

(0 Pollock C'Jtli cd.), pp. 31, 32,
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(b) He may purchase on account of the tirm any

goods of a kind necessary for or usually

employed in the business carried on by it :

(c) He mav receive payment of debts due to the

firm, and give receipts and releases for

them (u)
;

(d) He may engage servants for the partnership

business.

If the partnership is in trade, every partner may also

bind the firm by any of the following acts :

(e) He may make, accept, and issue bills and other

neootiable instruments in the name of the

firm (a-) ;

[A member of a non-tradiny partnership

may bind the firm by negotiable instruments,

but only in those cases where it is shown to

be within the usual course to issue negotiable

instruments, the burden of showing this being

on the person attempting to make the firm

liable.]

(f) He may borrow money on the credit of the

firm
;

(g) He may, for that purpose, pledge any goods or

personal chattels belonging to the firm.

A partner has no implied authority to bind the

firm by a deed (//), or to give a guarantee in the name

(m) In the absence of express or implied authority, a private debt

due to one partner is not discharged by payment to the firm of which

he is a member (Pom-ll v. Brodhur.^t, [1901] 2 Ch. 160).

(,c) When a partner's individual name coincides with the firm's name,

and he does not carry on a separate "business, his acceptance of a bill ot

exchange is prima facie the acceptance of the firm. See TorJtshire

BaiiltitKj Co. V. Beatvm (1880), 5 C. P. D. 109.

(y) Stcifjlitz V. Eijr/i)if/t(i;i (1815), Holt X. P. Ul.
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of the firm (z). or to biud the firm by a submission to

arbitration (a).

The authority continues even after a dissohition, so

far as is necessary to properly wind up the business and

complete pending transactions, save that a bankrupt

partner cannot bind the firm by his acts (Ji). And
where one of two partners dies, the surviving partner

may carry on the business for the purpose of finally

winding it up, and may mortgage the real or personal

property of the late firm for the purpose of securing a

partnership debt (c).

Property of the Firm.

The assets which are to make up the propert}- of the

firm should be defined as fully as possible in the articles

of partnership. Unless otherwise agreed, all property

and rights and interests in pro])erty originally brought

into the partnership stock or acquired, wliether by

purchase or otherwise, on account of the firm, or for the

purposes and in the course of the partnership business,

is partnershi]) property, and must be held and applied

by the partners exclusively for the purpose of the partner-

ship and in accordance with the partnershi[) agree-

ment (d) ; and property bought with the money of the

firm is deemed, unless a contrary intention ap[iears, to

be partnership property (e).

During the continuance of the firm, the members are

joint-owners of the i)roperty ; i.e., each owns the whole.

(z) Brettd v. William.<i (l.S45»), 4 Exch. 623.

(a) Stead v. Salt (1825), 3 Ring. 101.

(J) Section 38. (^0 Section 20 (1).

(r-) In re Jionrnc, [1906] 2 Ch. 127. 0) Section 21.
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and the property is not divided up into portions which

belong separately to the members. In ordinary cases

of joint-ownership, when one joint-owner dies, his

co-owners succeed to his share : but in the joint-

ownership arising out of partnership this is not so (/),

and the representative of the deceased succeeds to his

interest. It should be observed that partnership pro-

perty, whatever be its nature, is, as between the

partners, looked upon as personalty, and, therefore,

on death, the personal representative is the one entitled ;

but this may be modified by agreement between the

partners (r/).

Claims of one partner against the other are subject

to the Statute of Limitations, and the time runs from

the date of dissolution of the partnership, or from the

date when one partner is improperly excluded by the

others from acting as partner (A).

A partner's share is the proportion of the partner-

ship assets after they have all been realised and

converted into money, and all the debts and liabilities

have been paid and discharged.

A partner who assigns his share of the property to

another person, either absolutely or by way of

raortoaoe, gives, accordino- to the terms of the assign-

ment, the assignee the right to receive, in whole or in

part, the share of profits and (on dissolution) of the

property which would have come to that partner ; but

the assignee cannot during the continuance of the

(/) ^^ Jus accreseendi inter vii'vcatoreg loe^tm noii. hahct."'

(jl) Section 22.

(/O 19 & 20 Vict. c. 97, s. 9 ; Knox y. Gye (1872), L. R. 5 H. L.

C56 ; Lindley on Partnership (7th ed.), pp. 551 et .seq.
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partnership, inspect the firm's books or interfere in the

business (/).

Tlie assignee cannot com]>lain of a bonA fide agree-

ment subsequent to the assignment to pay salaries to

the partners even though this may diminish the

profits {k) ; lie must also accept the account of profits

agreed to by the partners, but on a dissolution he is

entitled to have an account taken for the purpose of

ascertaining the value of the share assigned, irrespec-

tive of any agreement between the partners themselves

as to the value of such share (/).

Dissolution.

The rights and duties consecjuent upon dissolution

have already been considered ; it now remains to show

how, when, and on what grounds it is brought about.

It may be caused in any of the following ways :

1. At the Avill of a partner where no fixed term has

been agreed upon (»j). If the partnership was consti-

tuted by deed, the partner desiring to terminate the

partnership must give notice in writing ; in other cases

verbal notice will suffice (n). But a j)artnership where

no fixed term has been agreed upon, or a ])artnership

entered into for an undefined time, may not be a

partnership at will, if the partners have made an agree-

ment to the contrary, ^.^., that the i)artnership should

be terminated " by mutual arrangement only " (o).

(/) Section 31.

(/i) J{(' Garwood'.^ Trust :<, [l'.)():5] 1 Ch. 23(;.

(0 Watts V. Drhrull, [I'JOl] I Ch. 294.

• (///) Sections 2ti (1), 32 (c).

(«) Section 26 (2).

(<0 .Vos.i V. Elphirh, [1910] 1 K. H. 846.
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2. By effluxion of the time agreed upon a.s the terra,

or if entered into for a single adventure or undertaking,

by the termination of that adventure or under-

taking (p).

3. Transfer of a partner's interest—

-

(a) By bankruptcy or death, unless otherwise

agreed (q) ;

(b) At the option of the other partners, if any

partner suffers his share to be charged by the

court for his private debts on the application

of any of his creditors (?").

4. Occurrence of an event making the partnership

illegal (s) ; e.rf., war breaking out between the countries

•of which the different members of the partnership are

subjects
;

5. Fraud, making; the original contract voidable
;

6. In addition, the court may decree a dissolution of

partnership in any of the following cases :

(i) Lunacy or permanent insanity of a partner (t);

(ii) Permanent incapacity of a partner to perform

his part of the contract (ii)
;

(iii) Misconduct of a partner calculated to prejudice

the business, or persistent breach of the agree-

(^) Section 32 (a), (b).

((?) Section 33 (1).

(r) Section 33 (2). Under s. 23 of the Act, a judgment creditor of

any partner may obtain from the court an order charging the share of

the partner in the partnership property with the payment of the debt,

and may obtain the appointment of a receiver of that partner's shaie

of profits and other moneys coming to him in respect <jf the partner-

ship. The other partners may redeem the interest charged, or if a sale

is directed, may buy it. A writ of execution cannot issue against any
partnership property save on a judgment against the firm ; hence the

necessity for this procedure.

(.*) Section 34.

(<) Section 3.5 (a). (?/) Section 3."> (b).
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nient, or such other conduct as makes it not

reasonably practicable for the other members
to continue in partnership with liim (,r)

;

(iv) When the business can only be carried on at a

loss (y) ;

(v) Whenever the court thinks it just and equit-

able to decree dissolution (z).

In the cases of permanent incapacity, misconduct
and persistent breach of agreement, a partnership

cannot be dissolved on the a])plication of the partner

-who is in fault, but a partnership may be dissolved on

behalf of a partner who has become insane, as well as

at the instance of the other members.

Administration of Partnership Estate.

The following rules apply to the administration of

the estate of bankrupt and insolvent partners. The

partnershij) property is termed the jo?nt estate, and

the separate properties of the individual partners the

.separate estates.

The rule is that joint estate is applied in payment of

the debts of the partneisln'p, and se[)arat(^ estate in

payment of the indivi(hial debts of the partner to

whom it belongs ; if in either case any surplus remains^

this is carried over to pay the deficit in the other class,

the joint estate surplus going to the separate estates in

proportion to the right and interest of each partner in

the joint estate. Thus A. and B. are partners ; A. owes

his se})arate creditors £100, and his separate estate is

£75. B. owes £150, and has £175 ; the firm's debts

(a?) Section 35 (c), (d).

(y) Section 35 (c). (z) Section 35 (f).
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are £500, and assets £450. The private creditors of

A. take the £75, those of B. take £150 of the £175,

the joint creditors taking the remaining £25. Again,

if A. and B. are partners, and A. is insolvent, B. being

solvent, the joint creditors will recover the full amount

from B., B. being then allowed to prove against A.'s

estate to the amount which he has paid beyond his

proportion.

Similar principles hold in the administration of the

estate of a deceased partner in the Chancery Division.

This rule, which has been much criticised, is firmly

established. Thus, in Ex parte Morley (a), James, L.J.,

says, " if there be two estates, a joint estate and separate

estate, the court takes care that the joint assets are

applied in payment of the debts of the joint creditors,

before any part of them goes to the separate creditors "
;

and in Lacey v. Hill (b), he says, "as a general

rule, a separate estate cannot prove against a joint

estate, and a joint estate cannot prove against a separate

estate, till the creditors of the respective estates sought

to be proved against are satisfied." So, in Rolfe v.

Flower S,- Co. (c), Lord Chelmsford, in deliver-

ing the judgment of the Privy Council, said " Upon a

joint bankruptcy or insolvency the joint estate is the

fund primarily liable, and . . . the separate estate

is only brought in, in case of a surplus remaining after

the separate creditors have been satisfied out of it."

And see the Bankruptcy Act, 1883 (46 & 47 Vict. c. 52),

s. 40, which adopts the rule for bankruptcy purposes.

(«) (1873), L. Ji. 8 Ch. 1026, 1032.

ib) (1873), L. K. 8 Ch. 441, 444.

(O (186G), L. R. 1 P. C. 27, 48.
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But the law here, as elsewhere, recognises exceptions

when there has been fraud. Thus, when a partner has

fraudulently, and without the consent of the others,

converted partnership property to his own use, the

joint estate may prove against that partner's separate

estate, even though it is not shown that the separate

estate has benefited by the conversion (d). As regards

the fraudulent conversion, " it is not necessary for the

joint estate to prove more than . . . that this

over-drawing was for private purposes, and without the

knowleilgo, consent, privity, or subsecpient approbation

of the other ])artners. If that is shown, it is j)riniii

facie a fraudulent appropriation within the rule "
(<-•).

And such consent or knowledge must have been real,

not constructive, for it is the better opinion that the

doctrine of constructive notice is not ai)plicable

here (/).

On similar principles it has been decided that a

creditor of the firm whose debt was incurred by the

perpetration of a fraud by the partners, or any of them,

may prove his debt at his election against either the

joint estate or the se})arate estates of the fraudulent

partners (//).

Ami if there l)e no joint estate and no solvent ])artner

who can be sued, the joint creditors may prove against

the separate estates on an ccjual looting with the

separate creditors (A).

(</) Sec /ir,i,l V. /{iiiirt/ (1S7S), :? App. Cns. !M.

(/•) Jkssel. M.1{., in Lany v. ///// (1877). 4 Cli. I), ^>i^^.

(J") See J.inrij v, /////, xiijtra, and I'olldck (Ktli ud.), pp. HJ'J rf sr//.

(//) /.'•' jmitr Adamxini (1S7S), 8 <'l). 1). Mt7
; possibly agninst the

estate of an innocent partner (^K.r jKiitf Salthm (1S81), 2j Cli. I). H8).

(/() lit- liiithjrtl, [1891] 2 Cli. .V.7.



Goodwill. 191

Partners may not compete in an administration with

the firm's creditors, either against the joint or against

any of the separate estates, unless the separate property

of a partner has been converted to the use of the firm,

or vice versa, and unless this conversion has taken place

fraudulently.

A creditor of the firm who holds a security for the

debt on the separate property of a partner may prove

against the joint estate and retain his security against

the separate estate, provided he does not receive in the

whole more than the full amount of his debt. And a

private ci-editor of a partner holding a security on the

joint property is in a corresponding position. The

reason of the above rule is that the surrender of the

security would not augment the estate against w'hich

proof was being made (i).

Goodwill.

The nature of goodwill is so intimately connected

with the law of partnership, and questions concerning

it arise so frequently in partnership matters, that it

may be very properly discussed in this place.

The term is one which is seldom misunderstood,

but it is not easy to give a definition of it. Lord

MacNAGHTEN, in Tre;/o v. Hunt (k), says :
" What

' goodwill ' means must depend on the nature and

character of the business to which it is attached.

Generally speaking, it means much more than what

Lord Eldon took it to mean in tlu^ particular case

(/) In re Turner (1882). 19 Ch. D. 105.

(/.') [1896] A. C, at pp. 2:i, 24. See also jn-r Warkington, J., in

J/ill V. Fearls, [190.)] 1 Ch., at p. 471.
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actually before biin of Cruttwell v. Lye (/), where

he says :
' The goodwill which has been the subject

of sale is nothing more than the probability that the

old customers will resort to the old place.' Often it

happens that the goodwill is the very sap and life of

the business, without which the business would yield

little or no fruit. It is the whole advantage, whatever

it may be, of the reputation and connection of the

firm, which niav have l)een built u[) by years of honest

work or gained by lavish expenditure of money.'"

In some forms oi' business, the goodwill is ])ersonal(»>j),

e.ti.^ made by the skill of the jterson owning it ; v.hilst

in others, the goodwill attaches itself rather to the

property than to the owner's person, e.(i., the goodwill

of a well-situated publichouse (n). Some businesses

depend so entirely upon personal skill and influence,

that goodwill of them can with difficulty exist, e.fi., a

solicitor's business (o). A })ersonal goodwill is capable

of transfer, and so is the other kind, and this latter

attaches itself to the property, and may go with it. e.<f.,

to a mortgagee (/').

The (juestion which h;is given the greatest trouble

to the courts is to what extent the assignor of tlu;

•roodwill is bound not to enter into competition with the

old firm. In Chiirton v. J}ninilas {<i),
it was said that

the vendor could carry on the same class of business,

(I) (1810), 17 Ves. S40.

(/«) Cooper V, MttropoUtaii Board of Works (1H84), 2:» Ch. ]). 4 72.

(rt) Ex parte Pnnnctt (1881), 16 Cli. D. 226.

(«) Auxten V. lUnjK (1858), 27 I>. .1. Ch. 714 ; Aniiidrll v. Jicll

<1883), 31 \V. 1{. 477 ; but Baogali.aY, 1..J., thought that somctliiiig

might exist analogous to a goodwill.

(^p) Cooper V. Metropolitan Board of Works, sujua; c/. In re

Bennett, [18'jyJ 1 Ch. ;S16.

((/) (185;)), Johns. 174.
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and with the same customers, provided that he did

not represent to them that his was the old business,

or that he had succeeded to that okl business ; but in

Lahouchere v. Dawson (?), it was decided that upon the

sale of a goodwill, the vendor must not solicit the old

customers to cease dealing with the purchaser ; although

he may deal with such persons if they come to him

unsolicited (s).

The present state of the law may be summed up

thus (t) :

(a) The person who acquires the goodwill alone may
represent himself as continuing or succeeding

to the business of the vendor.

(b) But the assignor may nevertheless carry on a

similar business in competition with the pur-

chaser, thouo;h not under a name which would

amount to a representation that he was carrying

on the old business.

(c) The assignor may publicly advertise his business,

but he may not personally or by circular

solicit the customers of the former firm {u)
;

and althouoh he mav deal with customers

of the old firm, he must not solicit those who

come to him of their own accord {x).

The way in which the goodwill should be dealt

with on the dissolution of a firm has already been

mentioned (y).

(r) (1872), L. R. 13 Eq. 322.

(.*) Leggott v. Barrett (1880), 15 Ch. D. 306.

(0 Jrego v. Hunt, [18'J6] A. C. 7.

(m) The rule against the solicitation of old customers does not apply-

to an involuntary alienation, e.g., to the sale of a person's business by
his trustee in Iwnkruptcy (^Walker v. Mvttraiu (1882), 19 Ch. 1). 355).

(x) Curl Brothers, Limited v. Webster, [I'JOi] 1 Ch. 685.

(y) Ante, p. 179.

M.L. O
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Limited Partnerships.

After January 1st, 1908, it became lawful to form

limited partnerships under the Limited Partnerships

Act, 1907 {:). Such a partnership must not consist

of more than ten persons in the case of a banking firm,

or of more than twenty persons in any other case.

It must consist of one or more (jeueral partners, liable

for all the debts and obligations of the firm and one

or more limited partners, who shall at the time of

entering into partnership contribute a sum as ca])ital.

or property valued at a stated amount. A limited

partner is not lial)le for debts beyond the amount so

contributed, but he must not during the continuance

of the ])artnership, either directly or indirectly, draw

out or receive back any part of his contribution, and

if he does so he will be liable for the debts oi" the firnx

up to the amount so drawn out or received back. A
body corporate may be a limited partner ((/). Unless

a limited partnership is registered, every limited }>artner

will be liable as a general partner (A). A limited

-^lartner must not take any part in the management of

^^the business, and he cannot bind the firm, ))ut he may
inspect the books, examine into the state and prospects

of the business, and advise with the jjurtners tlicreon.

If a limited partner does take part in the management

of the business he will l)e lialile as a general partner

for debts incurred while he so takes part in the manage-

ment. The death or bankruptcy of a limited partner

does not dissolve the j)artnership, and the lunacy of

a limited partner is only a ground for dissolution if

(r) 7 Edw. 7, c. 24.

(^/) Ihi(L, s. 4. (J>) Ihid., s. .-).
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his share cannot be otherwise ascertained and realised.

On dissolution the right to -wind up the affairs of the

partnership is vested in the general partners, unless

the court otherwise orders, and the court may wind up

these partnerships under the Companies (Consolidation)

Act, 1908 (8 Edw. 7, c. 69) (c). The law as to private

partnerships applies where it is not inconsistent with

the provisions of the Act (d).

On registration particulars must be furnished con-

taining the firm name ; the general nature of the

business ; the principal place of business ; the full

name of each partner ; the term, if any, for which the

partnership is entered into, and the date of its com-

mencement ; a statement that the partnership is limited,

and the description of every limited partner as such ;

the sum contributed by each limited partner, and

whether paid in cash or how otherwise (e). Changes

in any of the above matters must be registered from

time to time (/"). Any arrangement under which a

general partner becomes a limited partner, or a limited

partner assigns his share to another person, must be

advertised in the London, Edinburgh, or Dublin

Gazette, before it becomes etfective Q/). The statements

made under the Act are filed by the registrar, and are

open to the inspection of any person on payment of a

small fee (//).

(e) Ibid., 8. 6. (/) Ibid., s. 9.

(rf) Ibid., 6. 7. C'/) ^^''^v **• 10.

(^f) Ibid., i'. 8. (/() Ibid., ss. Id, 16.
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COMPANIES.

The whole law dealing with companies has been

recently codified, and it is not therefore necessary to

deal with previous enactments on the subject.

The only Act now in force is the Companies (C-on-

solidation) Act, 1008 (8 Edw. 7, c. 6il), and the sections

referred to throughout the present chapter are, unless

otherwise stated, sections of that Act.

It is proposed to deal with a compan}'

—

(a) As a going concern.

(b) In liquidation.

(a) the compaxy as a going concern.

The Formation of a ('ompany.

A partnership cannot consist of more than twenty

persons, or, in the case of a banking business, of more

than ten persons ; beyond this number it must be

registered as a company (a). Only seven persons are/

needed to form a company (or in the case of a

''private" company under the Act, two persons). A
company can be formed, having the liability of members

limited to the amount of their shares, or limited to such

amount as the members undertake to guarantee in the

event of the company being wound up ; or with no

limit on their liability.

These are called respectively a company " limited

by shares," a company " limited by guarantee," and an

(a) Section 1,
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" unlimited " company. In the present chapter it is

only proposed to deal with companies limited by

shares.

Let us suppose that seven persons have decided to

form such a company. The object has been already

agreed. It remains to settle the name of the company,

the place where the business is to be carried on, the

amount of each share, and the amount of funds necessary

to carry on the business. The points are embodied in

a document known as the "Memorandum of Associa-

tion," which is signed by the seven persons, who must

agree to take one or more shares in the company (Z*).

This document is then taken to the Registrar of Com-
panies at Somerset House, where a fee is paid. The

registrar enters the new company on the register,

grants a certificate of incorporation, and the company

is complete.

(i) The Memorandum of Association.

There are six essential clauses in the memorandum
of association, as follows (c) :

The Name.—Any name may be chosen, so long as

it does not resemble the name of some other firm or

company (<;?) . The last word of the name must be
'' limited " {e) . A company may change its name by

special resolution with the consent of the Board of

(&) Section 3.

(<?) Societe Panhard et Levasxor v. Panhard Levassor Motor Co.,

Limited, [1901] 2 Ch. 513.

(<Z) Except in the case of companies formed to promote art, science,
etc. (88. 19, 20).

(e) Section 258.
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Trade (/) ; l>ut if it lias inadvertently registered a

name similar to that of an existing company, the

consent of the re<iistrar is sufficient.

77/6' Betjistered Office.—The company must have a

registered office, and the memorandum must state

vi^hether the office is in England, Scotland or Ireland {g).

There the register of members and notices on the

company must be served.

The Ohjects of the Compa)v/.—The company cannot

do anything outside the powers given in the memo-

randum (/i). The company may, however, do anything

that is " fairly incidental " to the powers of the com-

pany (/). If, however, the main object of the company

is gone, the company must be wound up (Jc). There is

no limit to the objects for which a company may be

formed except that it must not be illegal. The com-

pany may alter its memorandum by special resolution

confirmed by the court, so as to enable it (/)

—

(a) to carry on its business more economically or

efficiently ; or

(b) to attain its main purpose by new or improved

means ; or

(c) to enlarge or change the local area of its opera-

tions ; or

(/) Section 8 (8). Q/) Section 62.

(/t) Anhhun/ B/iilway Carriage and Iron Co. v. Jiichc (1875),

L. R. 7 H. L. 6o.S, fi72.

(/) FoKter V. London, Cliatham and Dover Hail. Co., [1895]

1 Q. li. 711.

(/O lie Amah/amated Si/ndicate, [1897] 2 Ch. GOO.

(0 Section 9.
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(d) to carry on some other business which may be

conveniently combined with its own ;
or

(e) to restrict or abandon any o£ its objects.

Limited Liahility.—The members' liability may be

limited by shares or by guarantee (see ante, p. 196). In

either case the fact must be stated in the memorandum,

but a bare statement that the liability is " limited " is

taken to mean " limited by shares."

The Share Capital—This clause must state the

share capital with which the company proposes to be

registered, and the number and amount of the shares.

Money borrowed by means of debentures is not part

of the company's capital. A preference given to one

class of shares is sometimes stated in the memorandum

for the protection of the preferred shareholders, but

this is not essential.

llie Association Clause.—This is found at the end of

the memorandum. It runs :
" We . . . are desirous

of being formed into a company . . . and agree to

take the number of shares opposite our names." Then

follow the names, addresses and descriptions of the

seven subscribers, and the number of shares taken by

each of them. Each must take at least one share.

Anyone may subscribe, whether married woman, infant

or foreigner.

The seven signatures must be attested by at least

one witness. The duties of the subscribers are :

(1) To pay for their shares.

(2) To sign the articles of association.

(3) To appoint the first directors.

(4) Unless the articles provide otherwise to act as

the first directors until such appointment.
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(ii) Articles of Association.

While the memorandum of association defines the

powers of the company in its dealings -with the outer

world, the articles _of association are the reoulations

which oovorn the relations of the company and the

members hiti^r se : they deal with the internal adminis-

tration of the company. In the case of both memoran-

dum and articles the company and the members are

bound to the same extent as if they had been signed

and sealed by each member, and contained covenants

by each member to observe them {m) : and an}- altera-

tion therein, if properly made, is equally binding {n).

It is not essential for articles of association to be

registered. If no articles are registered, the regulations

in Table A. in the First Schedule to the Companies Act

form the company's articles of association. The regu-

lations of Table A. apply in the case of a company

whose articles are registered only in so tar as the

regulations in Table A. are not excluded {o).

The articles are subject to the memorandum, and the

power to alter the articles cannot be used by the

company to alter anything in the memorandum (p).

'

For })urposes of construction, however, the memoran-

dum and articles are to be read together, as the one

may exj»lain the other (y).

Alteration of the Articles.—A company may alter its

articles by special resolution (?•). Any alteration may

(?w) Section 14. («) Section 13. (<>) Section 11.

(7;) Axlihitry lidilinit/ Carriage and Iron Co. v. Illchc (1875),

L. K. 7 H. L. (ir,S.

(^) London Financial Asaoci^ition v. Krlke (1884), 26 Ch. D. 107.

(»•) Section 13. As to special resolution, see ])osf, p. 217.
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be made which does not go outside the powers of the

memorandum (s), or deal unfairly with the rights of

the minority. In the latter case, however, if the altera-

tion is made bona fide for the benefit of the company

as a whole, it will be allowed {t).

Reiiistration op Memorandum ami Articles.—This is

effected with the Registrar of Companies at Somerset

House. Anyone may inspect the memorandum and

articles on payment of a shilling, but only members of

the company are entitled to have a copy. Persons

dealing with the company are deemed to have notice

of their contents, and must act accordingly : but they

are only bound to see that the proposed dealing is not

inconsistent with the memorandum and articles ; they

need not inquire whether all the necessary steps have

been taken by the company itself to make the pro-

ceedings regular (?<).

(iii) The Prospectus.

This is usually signed by a person who is called the

" promoter."' The term is not defined in the Act, but

CoCKBLRN, C.J., defined a promoter as " one who

undertakes to form a company with reference to a

given project and to set it going and who takes the

necessary steps to accomplish that purpose " (r). In

issuing the prospectus the promoter must take care not ^

to make any untrue statements, otherwise

—

(J) Andreir.'! v. Gas Meter Co., [1897] 1 Ch. 361.

(0 Allen V. Gold lieefs Co., [1900] 1 Ch. (356.

(?0 Royal British Bank v. TurquanA (1850), 6 E. & B. 327.

(r) Mycross v. Grunt (1877), 2 C. P. IX, at p. 541.
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(1) An allotment of shares may be set aside on the

•iTound of misrepresentation
;

(2) He may have to pay damages (a) for Fraud (»'),

and (1)) for stateinents which he bidievod to

be true without reasonabh^ oroniid for sucdi

belief (x).

The promoter must also disclose all matters in the

prospectus required to be disclosed b}- the Com[)anies

(Consolidation) Act, 11)08 (//). Every prospectus must

be dated, a copy must be signed l>y every director and

filed with the registrar ; every prospectus must state

that a copy has been so filed.

The prospectus must state

—

(a) The contents of the memoranduin, and the num- /

her of "founders'" or deferred shares, if any :

(!;) The mnnber of shares (if any) fixed by the

articles as the qualification of a director, and /

the remuneration of the directors as fixed by

the articles
;

(c) The names, descriptions, and addresses of the J

tlirectors ;

(d) The minimum subscription on which the directors
^

may proceed to allotment
;

(e) The number of shares or debentures issued as ,

fullv or partly ])aid nj) otherwise than for /

cash ;

(f) The names and addresses of the vendors and the;

amount ])ayalile to each :

(g) The amount of the purchase money, specifying

the amount j)ayabl<» for goodwill
;

*

(w) I),rni V. I'irk (188!t), H App. (."us. .VM. Sec uutc, pp. 'Jl ct m-q.

(.r) Section 84. See rtft/r, pp. lUU, 101.

(y) Section 81.
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{li) The amount of underwriting commission, if ^'

any (;) ;

(i) The amount of preliminary expenses ;
^

(j) The amount paid to any promoter and the /
consideration therefor

;

(k) The date of and parties to every material con-

tract and a reasonable time and place where v

the contract oi* a copy thereof may be

inspected (a)
;

(1) The names and addresses of the auditors (if /
any)

;

(m) The interest of every director in the promotion

of, or in the property to be acquired by, the >

company, and the sums paid him to induce

him to become a director ;

(n) Where the shares are of more thaii one class, y
the right of voting conferred by the several

classes of shares.

Some of these particulars are excused where the

prospectus is not issued until a year after the company

is entitled to commence business. Where no prospectus

is issued the company must file with the registrar a

" statement in lieu of prospectus " containing most of

the information which would be required in the

prospectus {!:>). If the proper particulars are not given

in the prospectus, the company and every person who

(-) By s. 89 undenvritiiig {i.e. the payment of commission to a
person agreeing to subscribe for shares) is allowed only if (1) the pay-
ment is authorised in the articles, (2) the payment docs not exceed the
rate authorised, (3) the amount or rate is disclosed in the prospectus.

(«) The company cannot contract before it conies into existence,
even by means of an agent (Krhtei- v. Jia.rter (186()), L. K. 2 C. 1'.

174). If it is sought to enter into such an agreement, it must always
be confirmed by a new contract after the incorporation of the compan}'.

(&) Section 82.



204 Companies.

is knowingly a party to the issue is liable to a fine of

£5 per diem. But it is an excuse if the director or

other person did not know of the matter disclosed, or if

non-compliance arose from an honest mistake of fact on

his part (c).

Foreign Companies.—Companies formerly sought to

evade these provisions as to disclosure of particulars by

being registered outside the United Kingdom. Now,
however, such a company, if it establishes a place of

business within the United Kingdom, must within one

month of so doing, file with the registrar a copy of

its articles and memorandum, a list of its directors,

and certain other particulars. Such a company must

also state in its prospectus (if any) and exhibit on its

premises the name of the country where the company
was incorporated {d),

A company incorporated in a British possession, if

it complies with these requirements, has power to

hold land in this country as if it were an English

company {e).

Shareholders and Shares.

Persons may become members (/')

—

(a) By signing the memorandum of association
;

(b) By allotment, or by taking a transfer of shares-

from a member (//) ;

Caparitij.— Anyone can become a member, e.g.,

another company, a married woman, or an infant ; but

an infant has the right to repudiate the shares on

(/) Section 81.

(d) Section 274. (/) Section 24 (1).

(<;) Section 275. (if) Ibid., sub-s. (2).
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attaining full age (h). A shareholder must pay the

whole nominal amount of his shares in cash. In other

words, the company cannot issue shares at a discount.

Shares may be issued in return for services. If this is

done,' the company must file with the registrar a contract

in writing; showing the consideration of the allotment,

and the number and amount of the shares allotted (i).

A register of members is required to be kept at the

registered office of the company, open to inspection by

members free of charge, and to others on payment of

one shilling {k).

If shares are held on trust, the trustee's name is

entered on the register, and the company need take no

notice of the trust (/).

On the death of a shareholder his executor is not

personally liable to pay calls, unless he applies to be

put on the register ; he is then entitled to an indemnity

from the estate.

Annual Summartj (?n).—Every year the company must

send to the registrar a list of its members and " the

annual summary," which must contain the following

particulars

—

(1) The amount of the share capital and tbe number
of shares

;

(2) The number of shares taken since the commence-
ment of the company

;

(3) The amount called up on each share
;

(70 Hamilton t. Vavfjlian-Sherriti Co., [1894] 3 Ch. 589. See
ante, pp. 34, 38.

(0 Section 88 (1) (b).

(i) Section 30. (0 Section 27.

(?«) Section 2r>. This statement ma^t be seal in within twenty-one

days after the general meeting.
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(4) The amount of calls received and unpaid, and

shares forfeited
;

(5) The amount paid by way of connnission in

respect of shares and debentures since the

last return
;

(6) The number of share warrants, and the number

of shares comprised in them
; ;

(7) A list of the directors
;

(8) The amount of debts due from the company in

respect of mortgages and charges
;

(y) An audited balance-sheet, showing the company's

capital, liabilities, and assets.

A share entitles the holder to a proportion of the

profits of the company, and of its capital when it is

wound up.

Allotment.—No shares are to be allotted until the

minimum subscription has been subscribed and the sum

payable on application paid (n). The minimum sul)-

scription is fixed by the articles and named in the

})rQspectus, and the sum 'payable on application must'

not be less than 5 per cent, of the nominal amount

of the shares. If the minimum subscrii)tion is nut

subscribed within forty days after the issue of the

prospectus, all money received from aj)plicants for

shares nnist be repaid within eight days. If no

minimum subscription has been fixed and named, then

the whole amount of the share capital offered must be

subscribed before allotment is made. These provisions

as to a minimum subscription only ai)ply to the first

allotment of shares oftered to the public for subscrip-

tion ; but the ;imount ^payable on application must

(«) Section 85..
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never be less than 5 per cent, of the nominal amount

of" the shares.

Share Certificate (o).—The company must issue to

the shareholders a share certificate within two months

after allotment or the registration of a transfer. This

enables the shareholder at once to show a prima facie

title to the shares included in it.

Transfer.—Every shareholder has a right to transfer

his shares even if not fully paid provided that he trans-

fers them absolutely (/)). But the directors may be

given a discretion to refuse a transfer without assigning

a reason ; this, however, is not allov/ed by the rules of

the Stock Exchange.

On the death of a shareholder, his shares vest in his

personal representatives ; on his bankruptcy, in his

trustee.

Forfeiture.—The articles usually give the directors

power to declare shares forfeited if the shareholder

does not pay calls upon them. The shares then belong-

to the company, and may be sold for the best price

obtainable. Sometimes the directors are given power

to accept the surrender of the shares, but this is only

permissible where a forfeiture would be justified (q).

Preference Shares.—^The holder of these shares is

usually entitled by the articles to a fixed dividend

before any dividend is paid on the ordinary shares. If

the preference is meant to extend to capital as well as

dividend, provision to that effect should be made in the

articles of association. Preference shares may be made

00 Section 92.

(/?) He Di.ieuvcrer-s Finance Cov2)oratuin, Lindlar's Case, [1910]
1 Ch. 312.

((/) Belleriy v. Roidand and Marwood's Co., [1902] 2 Ch. li.
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" cumulative," and in that case, a deficiency in the

dividend for one year is made up in subsequent years.

If the shares are non-cumulative, and the dividend is

passed, it will not be made up in subsequent years.

Deferred or Founders' Shares.-—-These are usually

held by the promoters, and a dividend paid on them

only if the dividend on the ordinary shares reaches a

certain amount.

Stock.—When shares have been fully paid up, they

may be turned into stock, if the articles so provide ; or

stock may be reconverted into shares (r). Stock differs

from shares in that it may be transferred, split up

into any fractional amount, whereas a share cannot be

subdivided.

Capital, Dividends and Debentures.

The " capital " of a company may mean (1) the

nominal ca})ital, i.e., the amount named in the memoran-

dum of association
; (2) issued capital ; or (3) paid-up

capital.

Increase.—Capital is increased when the authorised

capital of the company has been issued and more funds

are required. A company may always increase its

capital where power to do so is contained in the

articles (s). No special resolution is necessary as in

the case of the reduction of capital. A resolution of

the directors is sufficient, if it is so provided in the

articles {f). Where capital is increased the memo-
randum must be altered accordingly, and notice must

be given to the registrar within fifteen days of the

resolution authorising the increase {u).

(r) Sections 41—43. («) Section 41.

(/) Moselcy v. Koffyfontcin Mines, Limited, [1910] 2 Ch. 282.

(«) Section 44.
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Reduction.—A company may reduce its capital " in

any way " by special resolution confirmed by the court,

if it is authorised to do so by its articles (.i-). This is

often done to enable the company to pay dividends with

safety when assets are lost, or to enable it to borrow

fresh capital and increase the proportional interest of

the new shareholders. The words "and reduced " must

be added to the name of the company if the reduction

involves a diminution of the company's assets {y). In

two cases the leave of the court is not required for the

reduction, i.e. :

(1) When the company desires to cancel shares

unissued {z) :

(2) When the company desires to pay back capital

out of accumulated profits with the right to

call it up again (a).

Neither of these are regarded as "reduction of capital"

within the meaning of the Act.

Dividends.—The mode of payment is determined by

the articles ; dividends are usually declared by the

directors with the sanction of a general meeting. The
most important rule as to their payment is this :

Dividends must not be paid out of capital, but only

out of profits. Capital, however, may be lost without

precluding the payment of a dividend, although from^
a commercial standpoint the loss' should be provided

for (h). On the other hand, any appreciation in the

value of the assets may be paid out as dividends, but

the whole accounts for the vear must be taken into

Car) Section 46. (r) Section'il (1).

(y) Section 48. («) Section 40.

(&) Lee V. Nntchatel Asphalte Co. (1887), 41 Ch. D. 1.
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consideration. A realised accretion to the estimated

value of one item cannot b(^ deemed to be profit

divisible among the shareholders without reference to

the whole accounts fairly taken (c).

Payment of Interest ont of Capital.—This is allowed

where shares are issued to defray the expenses of con-

struction, etc. upon so nmch of the capital as is paid

up, provided that

—

(1) Such payment is authorised by the articles, or

special resolution
;

(2) Such payment is sanctioned by the Board of

Trade ;

(3) Payment must not extend beyond the half-year

next after the half-year during which the

works are completed ;

(4) The rate of interest must not exceed 4 per cent.

;

(.5) The interest paid is not to operate as a reduction

of the amount })aid up on the shares
;

(6) The accounts of the company must show the

capital on which the interest lias been

paid {d).

Debentures.—A debenture is an instrument issued by

the company providing for the j)ayment of a sum of

money" with interest. It is usually one of a series, but

a single debenture may be issued.

Debenture stock is the same as a debenture, except

that the loans are consolidated for convenience, and are

subdivisible. A mortgage debenture creates a charge

on property, and is usually secured by a trust deed.

A debenture may be made payable to bearer, and so

(c) Foster v. New Trinidad, Limited, [1901] 1 Ch. 20.H.

(d) Section 91.
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become a ''negotiable" instrument. When a company

charges its undertaking and all its property present

and future, this is said to be a " floating charge." Its

characteristics are

:

(1) It is a charge on a class of assets present and

future,

(2) which in the ordinary course of business would

be changing from time to time
;

(3) It is contemplated that until some steps are

taken, the company shall carry on business

in the usual \yay(e).

Registration.—The following mortgages or charges

must be registered with the Registrar of Companies (f)

:

(1) To secure any issue of debentures
;

(2) On uncalled capital
;

(3) An instrument which if made by an individual

W'Ould be a bill of sale
;

(4) A floating charge
;

(5) A mortgage of land or book debts.

If not registered within twenty-one days, the above

are void against the liquidator and creditors. The

following particulars must be given in registering

the charge : (1) The amount secured
; (2) Dates

of creation
; (3) Description of property charged

;

(4) Names of trustees Cif any) for the debenture-

holders {(j). The company must also keep copies of

these registered mortgaoes, and also a register of all

mortgages affecting the company's property (Ji).

(O Be Yorhshhr. Woolcomhei:< Axxuclathni. [KI03] 2.Ch. 284.

(/) Section 93.

0/) Section 93 (3).

(//) Section 100.

p 2
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Debentures are not part of the company's capita^

and, therefore, unlike shares, they can he issued at a

discount.

Remedies of Dehentw'e-liolders.—If the company

makes default, the following remedies are open to

the holder :

(1) He may appoint a receiver himself, if the con-

ditions of the debenture allow him to do so ;

(2) He may brino- an action on Ix'half of himself and

the other del)onture-holders, to obtain l)ay-

ment or enforce his security by sale. The

court will then appoint a receiver, and (if

necessary) a manager, until sale. The court

will sometimes authorise the receiver to

borrow money for the purposes of the busi-

ness
;

(3) He may apply for foreclosure, but this is unusual
;

(4) He may, as a creditor, })resent a winding-up

petition (this also is unusual).

Where debentures are a floating charge and a

receiver is appointed, preferential debts must be paid

before the claims of the debenture-holders (?").

The Management of the Company.

I. Directors.

The company's business is usually, though not neces-

sarily, managed by directors. Their position is tliat

of (1) trustees (k), and (2) agents for the company.

(i) Alcj-niidrr v. Avtoviutic Telrplionc Ct:, [1900] 2 Ch. 56.

(A) Section 107.
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The first directors are usually named in the articles.

This method of a])pointment is only valid if they have

—

(1) Signed and filed with the registrar a written

consent to act ;

(2) Signed the memorandum for their qualification

shares (if any), or a contract to take them

from the company and to pay for them (I).

If the articles contain provisions as to a director's

qualification shares, the amount must be disclosed in

the prospectus (m), and the director must take them up

within two months of his appointment (n). The com-

pany cannot commence business until every director

has taken them up and paid on them the amount

payable on application and allotment (o). Directors

are not entitled to any remuneration apart from pro-

vision in the articles or express agreement. A director

cannot make a contract with the company, unless he is

expressly given power to do so in the articles. The

powers of the directors cease on the commencement of

a winding up.

II. Accounts and Auditors.

Accoioits.—Directors are required to keep proper

accounts, i.e., the capital account, which must be

included in the annual summary ; (2) a ])rofit and

loss account which must be laid before the company in

general meeting once a year. The balance sheet to be

included in the '" annual summary " need not include a

statement of profit and loss (p).

(Z) Section 72.

(m) Section 81. 00 Section 87.

(w) Section 7.3. (/>) Section 26 (3).
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Auditors.— Exevy conijiany must, at cjicli annual

general meeting, appoint auditors («/). No person other

than a retirin<i" auditor may l>e a])j)ointed at an annual

general meeting, unless fourteen days" notice ot" inten-

tion to nominate him has l)een given hy a shareholder.

An auditor, it' appointed hy the articles, or at the

annual general meeting, is an " officer " ot" the com-

pany, and as such may Ije lial)k' in a winding up,

toijether with the other officers, tor damaiies tor breach

of trust (?•). An auditor, informally appointed, is not

so liahle (s). The auditors have the right of access at

all times to the company's books, accounts and vouchers,

and can require any information or explanation from

the officers (/). Their duty is to report on the accounts

and on every balance sheet laid before the eompany
;

the report must state :

(1) Whether or not they have ol)tained all tiie infor-

mation and explanations they have lequired
;

(2) Whether, in their o[)inion, the balance sheet is

properly drawn uj) so as to exhibit a true and

correct view of the state of the company's

affairs according to the best of their informa-

tion and the explanation given to them, and

as shown by the books of the compau}- (//).

The balance sheet must be signed by two directors,

and the auditor's report must be attaciied thereto or

referred to therein. The report must be. read in

general meeting, and be open to tli<> insjiection of any

shareholder.

(j) Section 112.

(?•) Jir London and Ocncnil Ban/,-, [ 1 895] 2 Ch. 1G6 ; and see s. 215.

(«) Be Western Covntiex Btihrrirx Co., [1897] 1 Ch. 617.

(0 Section 113 (1). (w) Section lia (2).
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The sharebolder, however, is not entitled to a copy

of either report or balance she^t without paying for

it (,(). For a breach of these pro\asions every officer

of the company, who is knowingly a party to the

default, is liable to a fine. The auditor must act

honestly and take reasonable care that what he certifies

is true. On the other hand, he is not bound to be

suspicious where there are no circumstances to excite

suspicion (ij).

As to the audited statement in the form of a balance

sheet to be sent by a company each year to the registrar,

see under "Annual Summary," ante, pp. 205, 206.

Remuneration.—The remuneration of an auditor is

fixed by the company in general meeting, but where

the directors employ an auditor to fill a casual vacancy

they can fix his remuneration (;:).

III. Meetings and Resolutions.

Statutor// MeetiiKj.—Every new company must hold

this meeting not more than three months from the date

when the company is entitled to commence business (a).

It is u general meeting of members, and seven days

beforehand the directors must forward to each the

" statutory report," stating :

(1) The total number of shares allotted
;

(2) The amount of cash received for such shares
;

(3) An abstract of receipts on capital account, showing

those from shares and debentures and other

sources, and of the payments made thereout
;

(4) An account or estimate of preliminary expenses
;

(.7-) Section 113 (3).

(y) Re Kimjitton Cotton Mill, [18i)6] 2 Ch. 288.

(:r) Section 112. (^/) Section 65.
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(5) Tlie names, addresses and descriptions of directors,

auditors (if any), manager (if any), and secre-

tary
;

(6) Particulars of any contract proposed to he

modified and of proposed modification.

In respect of (1), (2) and (3), the report must be

certified as correct by tlie company's auditors.

This report must be filed. In default of filing the

report or holding the meeting, any shareholder may
present a petition for winding u\) the comjiany.

General Meethuj.—A general meeting of members

must be held once a year, and not more than fifteen

months after the last general meeting (/*). If default

is made, the court may, on the application of any

member, order a general meeting to be called.

Extraordinari/ Meeting.—On the requisition of the

holders of not less than one-tenth of the issued share

capital, the directors must call an extraordinary meeting.

The requisition must state the objects of the meeting.

If the directors neglect to call the meeting within twenty-

one days, the requisitionists may call it tlu-msclvcs (<•).

Resolutions.—(1) An ordinary resolution is passed

by a majority of those present at a gencr.il meeting {d).

(2) An extraortiinary resolution is one passed by a

three-quarters majority of members present in person

or by proxy at a general meeting of which notice

specifying the intention to pass the resolution as an

extraordinary resolution has been duly given (e).

(J) Section CA. (<?) Section (i(J.

(rf) Seven days' notice of a general meeting is usuiilly necessary.
See Article 4i» ol Tuble A.

(0 Section GU.
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(3) A special resolution necessitates two meetings.

At the first it must be passed in the manner required

for the passing of an extraordinary resolution. The

second meeting must be held not less than fourteen

days or more than a month afterwards : the resolution

passed at the first meeting must then be confirmed by

a simple majority of members present in person or by

proxy.

Subject to any regulations in the articles a meeting

may be called by seven days' notice in writing served

on every member (/)•

A copy of every special or extraordinary resolution

must be sent to the registrar (^).

Private Companies.

A private com])any is one that by its articles

—

(a) restricts the right to transfer its shaVes

;

( b) limits its number of members to fifty (exclusive

of persons in the employment of the com-

pany)
;

(c) prohibits any invitation to the public to sub-

scribe for shares or debentures (A).

Only two persons are needed to form a private

company, and in addition to this the latter has the

following privileges under the Act

:

(1) The "annual summary" need not include a

balance sheet (/).

(2) No " statutory report " is necessary (/;).

(/") Section 67.

(^) Section 70, (i) Section 26 (3).

(A) Section 121. (A) Section 65.
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(3) The directors can act withont» filing their consent

or signing the memorandum or a contract for

their qualification shares (/).

(4) No " statement in lieu of prospectus " is neces-

sary (»j).

(5) No " minimum subscription '"
is required before

proceeding to allotment or commencing busi-

ness (n).

(G) Holders of preference shares and debentures have

no legal right to inspect balance sheets (o).

(b) the company IX LIQUIDATION.

From now until the end of the chapter it is proposed

to deal with the winding-up of the company ; references

in the notes to " Rules" are to the Companies (Winding

Up) Rules, 1909. A company may be dissolved in

three ways :

(1) Compulsory winding up
;

(2) Voluntary winding up ;

(3) Winding up under the supervision of the court.

There is one feature common to all three methods,

namely, that a li(juidator is required to administer the

company's property and distribute the assets, first among
the creditors, and then among the shareholders of the

company.

Compulsory Liquidation.

A company may be wound up by the court (p) :

(1) If the company has passed a special resolution

to that etfect
;

(Z) Section 72.

(7h) Section 82. («) Section 114.

(?f) Sections 8.5, 87. (;>) Section 129.
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(2) If default is made in filing the statutory report

or in holding the statutory meeting ;

('i) If the company does not commence its business

within a year of its incorporation or sus-

pends its business for a whole year
;

(4J If the number of its members is reduced below

seven, or in the case of a private company

below two
;

(5) If the company is unable to pay its debts ;

(6) If the court is of opinion that it is just and

equitable that the company be wound up (q).

With regard to (4), a company is deemed to be

unable to pay its debts :

(1) If a creditor for over £50 has served a demand

requiring payment by leaving it at the regis-

tered office, and the company has for three

weeks neglected to j:)ay, secure, or compound

the debt

;

(2) If execution is returned unsatisfied in whole or

in part
;

(3) If it is proved to the satisfaction of the court,

taking into account its contingent and pro-

spective liabilities, that it is unable to pay (r).

Who man Fetition.—^^^ application for a compulsory

winding-up order must be made by petition to the

court. It may be presented either by the company, or

a creditor, or a contributory.

A contributory cannot petition unless (5)

(1) He is an original allottee ; or,

(^) Ej/., where the whole object of the company is fraudulent
(^Re T. E. Brinsmmd ,\'- Si>m. [1897] 1 Ch. 45, -106).

(r) Section 130. (.s) Section VM.
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(2) He has held shares in the company for at least

six months durino- the eighteen months before

petition
;

(3) The shares have devolved npon him through

death, or during the whole of any part of the

six months aforementioned have been held by

his wife or his or her trustee.

But any contributory may petition if the number of

members of the company has fallen below the minimum
allowed by the Act. The court is not obliged to make
the order but may have regard to the wishes of the

creditors or contributories (t). All persons served

with the petition and all creditors and contributories

may appear and support or oppose the petition, but

they must give notice of their intention to the

petitioner.

Procedure under the Order.—When the order for

winding up is made, the registrar of the court

forwards copies of the order to the official receiver,

who gives notice to the Board of Trade (u). The
Board of Trade gazettes notice of the order, and the

official receiver then becomes provisional liquidator

until he or another person is appointed liquidator. In

the absence of another a})pointment the official

receiver is appointed liquidator ; he is styled

" Official Receiver and Liquidator " (.r). When the

order is made the official receiver must summon
separate meetings of creditors and contributories to

determine (y) : (1) whether apjdication shall be made
to the court to appoint a liquidator in place of the

CO Section 145. («) Section 1-19 (9).

(m) Rule 41. ly) Section 152.
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official receiver ; and (2) whether application shall be

made to the court to appoint a committee of inspection,

and who are to be the members o£ the committee when
appointed.

For the passing of these resolutions by creditors and

contributories, a majority in number and value of those

voting, whether personally or by proxy, is required

in each case. The value of contributories is reckoned

according to votes given by the company's articles.

This is the only form of resolution in a compulsory

winding up.

If both meetings pass the same resolutions, the court

forthwith may make the appointment : if there is

a difference the court decides it (c). In any case

it is the duty of the official receiver as soon as possible

to report the result of each meeting to the court.

If any person other than the official receiver is

appointed liquidator by the court in accordance with

these resolutions, he cannot act as such until he has

notified his appointment to the Registrar of Companies

and given security in the prescribed manner to the

satisfaction of the Board of Trade. If he fails to do so,

the court will rescind the order of appointment (a).

If the office of liquidator becomes vacant, the vacancy

is filled by the court ; until this is done the official

receiver acts as liquidator (/>).

Statement of Affairs.—When the court has made the

winding-up order, the official receiver may require the

secretary or other chief officer of the company, or q.wj

persons who have been directors or taken part in the

(z) Section 152 (2) and r. oo.

(a) Section H9 (3) (c) and r. 57. (h) Section 149 (6), (7).
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formation of the company within one year of the

windiiio- up, to send in a " statement of affairs of the

company," showing its assets, dehts, and liabilities, its

creditors and the securities held hy thorn (r). This

statement must be verified by affidavit, and be made
within fourteen days of the order or such extended

time as the official receiver may appoint. The official

receiver may allow a reasonable sum for the costs of

making this statement, but no expenses will ))(> allowed

(except by the court), unless they are ap})lied for

before they are incurred. The statement is open to

inspection either by creditors or contributories, and in

due course the official receiver makes his report on the

affairs of the company as to

—

(1) The amount of ca})ital issued, subscrilted and

jtaid up

(2) The estimated amount of assets and liabilities.

(3) The cause of the company's failure.

(4) Whether furthci- inquiry is desirable as to the

])roni<)tion or failure of the eoni])any or the

conduct of its business (^ti).

He may make a further report, stating in paiticular

whether in his opinion fraud has been connnitted by

any person in the promotion of the company or since

its formation by any officer of the company (e).

Committee of Inspection.— It will by this time have

been decided whether the official receiver is to act as

liquidator or whether a liquidator is to be appointed in

his })lace ; in the latter case a committee of inspection

may be appointed to act under the liquidator (/).
This committee must consist of (a) creditors,

(f) Section 147 and r. 57. (<•) Section 148 (2).

(,d) Section 148 (1) and r. GO. (/) Section 152 (1) (1>)-
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(b) contributories, (c) persons holding general powers

of attorney from creditors or contributories (;^). The

committe--' must meet at least once a month, and beyond

that as often as the liquidator or a member of the

committee summons it. It must audit the liquidator's

accounts (g^). Neither the liquidator nor any member
of the committee may purchase the assets of the

company without the leave of the court ; nor may
any member of the committee make a profit out of the

winding up without the sanction of the court. The

costs of obtaining such sanction are to be borne by the

person in whose interest it is obtained (A).

Special Manager.—The official receiver may, if he

becomes liquidator, make application to the court,

supported by a report, for the appointment of a special

manager who will manage the company's business in

the interests of creditors and contributories generally (/).

The special manager so appointed must give security to

the Board of Trade and account to the official receiver

who adds the total of receipts and payments, when
approved, to his own account (k). The court fixes the

remuneration of the special manager, and may increase

it afterwards for good cause (/).

The security given by a special manager or liquidator

(other than the official receiver^ is fixed by the Board

of Trade ; upon security being furnished, the Board

issues a certificate to that effect, which is filed with

the registrar. The costs of furnishing the security must

(^) Section 160.

0/^) Winding-up Rules, 1909, rr. 1G9, 171.

(/<) Roles 157—159. (i) Section 161 and r. 48.

(fe) Rale 49. The special manager's accounts must be verified by
affidavit.

(/) Rnk 48 (2).
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be borne personally and are not to be charged against

the assets of the company (m).

List of Contributories.-—A contributory means "every

person liable to contribute to the assets of a company

in the event of its being wound up " (ii). As soon as

possible after the winding-up order the court settles the

" list of contributories," which is made up as follows :

(1) The "A." list consisting of present members of

the company.

(2) The " B." list consisting of past members, i.e.,

persons who have ceased to be members within

a year of the commencement of the winding

up (o).

A contributory on the " B." list is not called upon

until assets have been applied in \Yd\ mi^nt jtari imssu of

debts. He is then liable for the amount left unpaid by

the corresponding " A." contributory : and his liabiUty

is in any case restricted to debts contracted befoi'e he

ceased to be a member. Where there are several past

holders of the same shares within a year, the liquidator

may place them all on the " B." list, but between them-

selves each transferor is entitled to an indenmity from

his transferee.

The contributory cannot set off against calls sums

due to him from the company by way of dividend ; but

such sums may be taken into account in adjusting the

rights of contributories among themselves. Similarly,

a contributory cannot set off debts against calls ; his

only course is to prove for the debt as a creditor in the

winding up. But if a contributory, who is a creditor of

the company in liquidation, becomes bankrupt after the

(w) Winding-iip Rules, 1909, r. hi.

(») Section 124. (</) Section 1G3.
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commencement of the winding up. the debt should be

set off against the calls ; whether the claim is made in

the bankruptcy or in the winding up, the same rule

prevails as in bankruptcy (/>).

The liquidator must give due notice in writing to the

contributories o£ their inclusion in the list, stating in

what character and for what number of shares they are

included. They may then apply to the court by

summons within twenty-one days to have their names

removed {q\ Calls are made by the liquidator with

the sanction of the committee of inspection, or of the

court, if there is no such committee. Calls may be

made for money wherewith (Ij to pay the debts, costs

and expenses of winding up, (2) to adjust the rights of

contributories, inter se (r).

The meeting of the committee of inspection to

sanction the call must be summoned by the liquidator

by notice seven days beforehand stating the proposed

amount of the call and its purpose (5). It must also be

advertised, so that a contributory may attend and be

heard in reference to the call or communicate his views.

Any statement by a contributory must be considered

before making the call. If a call is authorised, the

resolution or order must be filed with the registrar {t),

and a copy served upon each contributory incliided in the

call {u). Payment of the call may be enforced by order

of court made upon a summons by the liquidator (.z*).

(^) Section 207. See also Re Duckworth (1867). L. R. 2 Ch. 578,
and Ex yarte Strang (1870), L. R. 5 Ch. 492.^

iq~) Kale:^ 77—81. (/•) Section 166.

(^s) Rule 8.S. If there is no committee of inspection the liquidator

must obtain the leave of the court.

(0 Rale 85.

(m) Rale 86. (x) Rule 87.

M.L. Q
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Powers of Liijiddators.—With the sanction of the

court or the committee of inspection, the liquidator, in

a winding up by the court, has power (?/)

—

(1) To bring and defend actions in the name of the

company.

(2) To carry on the business of the company for the

beneficial winding up thereof (c).

(3) To employ a solicitor or other agent.

(4) To pay any class of creditors in full (a).

(5) To compromise with creditors or persons claiming

to be creditors.

(6) To compromise calls, debts and (juestions affecting

assets.

Without sanction he has power

—

(1) To sell property.

(2) To execute deeds, receipts and other documents

in the name of the compan}' and use the

company's seal.

(3) To })rove and receive dividends in the liankruptcy

of a contributory.

(4) To draw, accept and indorse bills in the name of

the company, and borrow money on the

assets.

(5) To take out letters of administration in his

official name to a deceased contributory,

(6) To do all acts necessary for winding up the

company except those for which sanction is

required.

(7) To apply to court for directions.

(y) Section 151.

(z) B.ff., for sale as a going concern.

(«) Section 214 (1) (ii).
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Proof of Debts (h).—The creditor must prove his

debt by affidavit, giving particulars of the debt and

specifying vouchers ; the creditor must state therein

whether the debt is secured or not. He must deduct

trade discount but need not deduct discount exceeding

5 per cent, which he may have agreed to allow for cash.

Rent or other periodical payments may be apportioned

up to the date of the winding-up order.

Upon overdue debts on which interest has not been

reserved the creditor may prove for interest at 4 per

cent, where (c) :

(1) The debt .was payable under a written instrument

at a certain time ; or,

(2) If payable otherwise, then from the time when

a demand in writing has been made, giving

notice that interest will be claimed from the

date of the demand until payment.

A creditor may prove for future debts, deducting

5 per cent, per annum computed from the declaration

of the dividend to the time when the debt would have

been payable according to the contract (d).

The liquidator may fix a day, not less than fourteen

days fi-om the date of notice, on or before which

creditors are to prove. Notice of this must be given by

advertisement in some newspaper and to every creditor

mentioned in the statement of affairs, who has not

proved. After that date claims may be excluded (e).

The liquidator other than the official receiver must

examine all proofs within twenty-eight days, and admit

or reject proofs in writing, stating the grounds of

Qb) Rules 88—95. (f/) Rule 98.

(c) Rule 97. (e) Rule 1U2.

q2
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rejection in writing (/). Dissatisfied creditors can

apply to the court within twenty-one days, and the

court has power to reverse or vary the liquidator's

decision (g).

Proofs improperly admitted may be afterwards

expunged by the cotirt on the application of the

liquidator, or if the liquidator will not interfere, on

the application of a creditor or contributory (Ji).

Dividends.—The liquidator, before declaring a divi-

dend, must give two months' notice (1) to the Board

of Trade, to be gazetted, (2) to such of the creditors

mentioned in the statement of atfaii-s as have not

proved (/j. Such notice must specify the latest date

for lodging proofs, which must not be less than fourteen

days from the date of the notice. Appeals against

rejection may be brought within seven days, after which

the lifjuidator may declare the dividend, sending notice

to each creditor whose proof has been admitted.

Meetiiuis.— The liquidator may hold meetings of

creditors and contributories from time to time to

ascertain their wishes in matters relating to the

winding up ; and he must do so wben the creditors

and contributories by resolution direct, or when

requested to do so by one-tenth in value of the

creditors or contributories {k). The court has power

to order such meetings to be held (/).

Accounts and Audit.—^The liquidator must keep

(1) a record book, in which \\o must enter minutes

CO IJulcs 10:i 113. (j) Rule 1.50.

0/) Hiile 104. (A) Section 158 and r, 121.

(A) Rules 10.-), lOfi. (l) Section 219.
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of proceedings at meetings (m)
; (2) a cash book,

containing entries of receipts and payments (n). These

books most be submitted to the committee of inspection

not less than once in every three months, to be audited

by them (o).

Every six months the liquidator must transmit to the

Board of Trade (1) a copy of his cash book with

vouchers and copies of the certificates of audit by the

committee of inspection
; (2) a report on the posi-

tion of the liquidation. With the first accounts he

must forward a summary of the company's statement

of aifairs, showing in red ink assets realised and

explaining the cause of non-realisation. The accounts

must be verified by affidavit.

Where the liquidator carries on the company's

business, he must keep a trading account and

incorporate the total weekly amount of receipts and

payments in the cash book. The trading account must

be verified Ijy affidavit and submitted to the committee

of inspection once a month (/>).

Pending Liquidations.—If a winding up is not con-

cluded within one year, the liquidator must send to the

registrar (in duplicate) a statement of receipts and

payments, and particulars of the proceedings in, and

position of, the liquidation. If there have been no

receipts or payments, he must send an affidavit to that

effect. This statement must be rendered in every form

of liquidation, whether compulsory, voluntary or under

(«() Section 156 and r. 166.

(?0 Rule 167.

00 Kules 167 (2), 169. (i^) Rules 170, 171.
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supervision. It is open to the inspection of creditors

and contributories on payment of the prescribed fee (7).

Companies' Liquidation Account.—In all forms of

winding up the liquidator must pay all undistributed

or unclaimed moneys into the Companies' Liquidation

Account at the Bank of England, and the Board of

Trade will give him a certificate of receipt for money

so paid (r). In a compulsory liquidation the Board of

Trade, on the application of the committee of inspection,

may give their liquidator leave to have an account with

another bank (.s). Otherwise all unclaimed dividends

and undistributed assets which have remained in his

hands for six months must be ])aid into the Companies'

Liquidation Account. A liquidator who requires money

for payment out must apply to the Board of Trade,

which either makes an order for payment out to the

liquidator or directs cheques to be issued to the persons

entitled {t).

Preferential Payments.

(i) Costs of Windin;/ U/>.—In the event of the

assets being insufficient to satisfy liabilities the court

may order payment of costs, charges, and expenses to

be made in such order of priority as it thinks just (u).

The rule is that, first, the costs of the petition are to be

paid ; next, the costs of the winding up (including

solicitor's charges) ; and, finally, the remuneration of

the liquidator. The proper order of payment is set out

in detail in the Winding-up Rules (r).

(^) Section 224 (1)—(H). (0 Ii"le 19(i.

(r) Section 224 (4). {.»0 Section 171.

(«) Section 154. (f) Rule 187.
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(ii) Debts Entitled to Prioriti/.—By statute certain

debts are given priority in the winding up {iv) ; these

are as follows :

(1) Parochial and local rates due within the year

preceding the commencement of the winding up(.?;) and

assessed taxes, land tax, property tax and income tax

assessed up to April 5th preceding the same date,

but not exceeding the amount due for one year.

(2) Wages or salary of clerk or servant not exceeding

£50 for services rendered during four months before

the commencement of the winding up (f/).

(3) Wages of labourer or workman not exceeding

£25, for services rendered during two months before

the commencement of the winding up.

(4) Wages of agricultural labourer who has agreed

for a lump sum at the end of tlie year of hiring to an

amount proportionate to the time of service up to the

winding up.

(5) All amounts (not exceeding £100) for which the

company is liable under the Workmen's Compensation

Acts, where the liability has accrued before the

winding-u}) order. If the compensation is a weekly

payment, the amount due in respect thereof shall be

taken to be the amount of the lump sum for which the

weekly payment could be redeemed (c).

(?<;) Section 209.

('{•) In compulsory winding up, unless the company commenced to

to be wound up voluntarily, the date of the winding-up order is

regarded, for the purposes of this section, as being the " commencement
of the winding up.'' teee s. 139.

(//) The managing director of a company is not a " clerk or servant
"

within the meaning of this section (//t /-t- XcwsjMj/er Proprietary
Syndicate, Limited. [1900] 2 Ch. 349).

{z) Workmen's Compensation Act, 1906 (6 Edw. 7, c. 58), s. 5 (3).
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The foregoing debts rank equally among themselves,

and are to l)e j)aid forthwith after a sum sutfieient for the

costs and expenses of the winding up has been retained.

Rent.—A landlord is not entitled to any peculiar

preference over other creditors in the winding uj). As

reofards his rights of distress the rule is that distress

levied after the commencement of a winding up, except

by leave of the court, is void (a) ; but the court may

allow the landlord to distrain (/'), and usually does

so in two cases, viz. : (1) in respect of rent due before

or after the winding up, if the company is not the

landlord's immediate tenant
; (2) in resjjcct of rent due

after the winding up if the liquidator retains possession

for the company's sole benefit.

Distress levied within three months of the winding-up

order is subject to the payment of all j)referential debts.

Remuneration.—The liquidator's remuneration in a

winding up by the court, is fixed, unless the court

orders otherwise, by the committee of inspection ; if it

is unnecessarily large the Board of Trade may a^jply to

the court to reduce it(r). The liquidator is not allowed

to make any arrangement with j>ersons connected with

the winding up as to his remuneration {d).

The remuneration must consist partly of commission

payable out of the amount realised, after deducting the

amount paid to secured creditors (other than debenture

holders) out of their securities, and partly of commission

on the amount distributed in dividend.

Termination of Lii/uidator\s Office.—The licjuidator

vacates office if a receiving order is made against him {e).

(rt) Section 211. (rf) Rule 155.

(ft) Sections 140, 142. (e) Kule 163.

(r) Section 149 (H) and r. 1.34.
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He ma}- also be removed by the Board of Trade, if he

does not faithfully discharge his duties (/"), or by the

court ' upon cause being shown "
(cf).

Similarly, he may resign, but he must summon

separate meetings of creditors and contributories to

decide whether the resignation shall be accepted. If

they so decide, the liquidator must file a memorandum

of the resignation with the registrar, and send notice to

the official receiver, whereupon the resignation takes

effect. Otherwise, he must report the result to the

court and the official receiver, by whom the question of

his resignation is then decided (/«).

The liquidator may apply for his release (1) when as

much as is possible of the property of the company has

been realised
; (2) on removal

; (3) on resignation (i).

The liquidator must first give notice to creditors who

have proved and contributories, with summary of

receipts and payments.

Release is granted by the Board of Trade, and

discharges the liquidator from all liability (k) . Notice

of the order for release must be oazetted.

Voluntary Liquidation.

A company may be wound up voluntarily (Z)

—

(1) When the period fixed by the articles for the

duration of the company expires or an event

occurs, on the occurrence of which the articles

provide that it shall be dissolved, and the

(/) Section 159. (/() Rule 162.

0/) Section 149 (6). (0 Section 157.

(k) But the order may be revoked on proof that it was obtained by

fraud, etc. (s. 157 (3) ).

(Z) Section 182.
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company ]>as.ses a resolution in general

meeting to that effect.

(2) If the company passes a special resolution to that

effect.

(3) If the company passes an extraordinary resolution

to the effect that it cannot, by reason of its

liabilities, continue its business, and that it is

advisable to wind up.

In (2) and (3) the company must give notice of the

resolution by advertisement in the Gazette.

A voluntary winding up dates from the passing

of the resolution which authorises it (»i).

Effects.— (1) The company ceases to carry on

business except for the winding up, but the corporate

state of the company continues until it is dissolved (n).

(2) Its property must be ap[)lied for the benefit,

first, of its creditors, and next among the members

according to their rights (o).

(3) Any alteration in the status of the members is

void, and transfers of shares made without the sanction

of the liquidator are also void (/>).

Tile L/'(/iu'(l(if<))'.—The company in general meeting

then ap})oint a li(juidator and fix his remuneration (7).

On his appointnu'iit all the powers of the directors

cease except so far as the company in general meeting

or the liquidator sanctions the continuance thereof,

AV^here several liquidators are appointed, at least two

must concur in the exercise of their powers, unless

(«() Section 183.

{n) Section 184. (,J>) Section 205.

((>) Section 1 KG (1). (y) Section 18G (ii).



Voluntary Liquidation. 235

it is otherwise resolved by the meeting at the time

of their appointment.

Where there is no liquidator, the court, on the

application of a contributory, may appoint one : upon

cause shown it may remove one and appoint another (/').

Powers of Liquidator.—The liquidator may exercise

all the powers of a liquidator in a compulsory winding

up. He may also, with the sanction of a special resohi-

tion of the company, on the sale of the company's

business to another company receive shares, etc., in lieu

of cash (s). He may enter into arrangements with

creditors or members, which will be binding on the

company if sanctioned by an extraordinary resolution,

and on creditors or members of any class if acceded to

by a three-quarters majority {t) . Finally, he can apply

to the court for the determination of any question

arising in the winding up (w).

Duties of Liquidator.—The liquidator in a vohmtary

winding up must file a notice of his appointment with

the registrar within twenty-one days. He must, within

seven days, give notice to creditors of a meeting to be

held within fourteen days ; at that meeting the

creditors have the right to determine whether an

application shall be made to the court for the

appointment of another liquidator in his place or to

act jointly with him, or for the appointment of a

committee of inspection (.i-).

The liquidator has power to call general meetings of

the company at any time ; and if the winding up

(;•) Section 186 (viii), (ix).

(.?) Section 192. ()/) Section 193.

(0 Section 120. (.c) Section 188.
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continues for more than a year, he is ohlioed to call

a ireneral ineetino; at the end of this and each succeeding

3'ear, and give the meeting an account of his conduct of

the winding up (?/).

Costs, charges and expenses properly incurred by

him, including his remuneration, are payable out of the

assets of the company in priority to all other claims (z).

As regards other preferential payments the same rules

apply as have been already laid down in dealing with

compulsory liquidation (ante, p. 231). All moneys

received by the voluntary li({uidator must be ])aid into

the (Companies' LiquiiUition Account, as to which see

ante, p. 230.

When the affairs of the company are fully wound up,

the liquidator prepares his account, and lays it before a

final general meeting of the company, notice of which

must ap])ear in the Gazette a month beforehand. The

liquidator gives particulars of this meeting to the

registrar, and three months from the date of regis-

tration thereof the company is deemed to be

dissolved (a).

Liquidation under Supervision.

When a company has by special or extraordinary

resolution resolved to wind up voluntarily, the court

may order that the voluntary winding up shall continue

subject to the supervision of the court (/>). The court

may make this order on a petition for compulsory order.

The voluntary liquidator is usually continued subject to

(y) Section iy4. See «7J?fc', p. 229, as to "statements" required to

be sent to registrar,

(;) Section 196.

(rt) Section 195. (J) Section 199.
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security being given, but the court sometimes appoints

an additional liquidator. The liquidation continues in

the same manner and the liquidator has the same

powers as in a voluntary winding up, subject to

any restrictions imposed by the court ; but the sanction

of the court takes the place of extraordinary resolutions

of the company.

Transfer and Reconstruction.

It is often desirable to transfer a company's business

and assets to another company in consideration of or in

part consideration of shares in the transferee company.

Such a transaction can be effected by a liquidator under

a compulsory or supervision order (c), and also in a

voluntary winding up (d). In the case of a voluntary

winding up it is effe^cted by a reconstruction scheme,

which is carried out as follows : A special resolution is

passed by the transferor company that the company be

wound up, a liquidator appointed, and a general

authority conferred on him to transfer the company's

assets in return for shares, policies, or other interests in

the transferee company (e). Proper notice of these

resolutions must be given to the shareholders. Any
member of the transferor com})any who did not vote in

favour of the resolution at either of the meetings may,

within seven days after the confirmatory meeting, write

to the liquidator dissenting from the resolution and

requiring the liquidator either (1) to abstain from

(c) Section 151. (d) Section 192.

(e) The transferee company must not be a foreign company
(^Thumtix V. United Butter Cumpanics of Francfit, Limited, [1909]
2 Ch. 484).



238 Companies.

carryino; the resolution into effect, or (2) to ])Tirchase

hi.s interest at a price to be fixed by agreement or

arbitration.

If the liquidator decides to take the second course

the money must be paid before the company is dissolved.

The company cannot deprive its shareholders of their

rights to dissent under the section, and any provision to

that effect, whether in the memorandum or articles, is

void. If the scheme is unfair to a large body of share-

holders in the old company, application may be made to

the court to substitute a compulsory for a voluntarv

winding up ; if thf petition is successful, the scheme is

void unless sanctioned by the court (
/').

Ahkaxgemkxts with Creditous.

A company, whether in liquidation or not, lias power

to enter into an arrangement with its creditors or

members. For this purpose the court may order a

meeting of creditors or members, as the case may be,

to be held ; this may l)e done on the application of the

company, a creditor, a member, or the liquidator. W
a majority in number, and three-fourths in value, of

those present in ])erson or by proxy agree to the

arrangement, it is binding if sanctioned l)y the court (tj).

In a compulsory winding up, the court may defer its

sanction until it has heard a report by the official

receiver (//).

(/) Br ConsolhJatrd Soiitfi Hand Mi,i,:<. Limitrd. [lHOit] 1 Ch.

491.

(jf) Section 12U. {,fi) Hulc 74.
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PAET III.

RULES RELATING TO SUBJECT-MATTER
OF CONTRACTS.

The Sale of Goods.

This branch of the law is now to be found in the Sale

of Goods Act, 1893 (56 & 57 Vict. c. 71), to which Act

reference is intended whenever in the course of the

chapter the letters S. G. A. are used. A contract of sale

of goods is a contract whereby the seller transfers, or

agrees to transfer, the property in goods to the buyer

for a money consideration, called the price (a). Goods

include all personal chattels other than things in action

and money (h).

The Goods Sold.—If, at the time of the contract,

specific goods sold have ceased to exist "without the

knowledge of the seller, there is no contract (c). If

there is an agreement to sell specific goods and sub-

sequently the goods without the fault of the seller or

buyer perish before the risk passes to the buyer (^),

the agreement is avoided {e). Goods can be the subject

of an agreement to sell, although they have not yet

As to this, see jJi'^f, P- 278.

S. G. A., s. 7.

(a) S. G. A., 1893, s. 1 (1).

(J) Ibid., s. 62. id)

(0 Ibid., s. 6. ('0
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come into existence or been acquired by the seller ( /').

The distinction between a sale and an agreement for

sale may be important, for whereas if the goods are

actually sold the property [)asses at once, if there is

but an agreement to sell, it will not become a sale

until the time elapses or the conditions are fulfilled

subject to which the })roperty is to be transferred (7).

When the purchaser obtains the goods under the terms

of the agreement, the sale becomes complete. When
the goods agreed to be sold are not the existing

property of the seller, the beneficial interest (but

not the legal property) passes to the buyer without

further conveyance the moment they come into being,

if they can be then identified as the goods agreed to

be sold (/«), and the agreement need not so specifically

describe the goods as to make them easily identi-

fiable ; it suflBces if, on coming into existence, they

answer the description in the agreement, so as to be

capable of being identified as the goods assigned (/).

The result is, therefore, that save as against a trans-

feree who acquires the legal interest for value and

without notice of the prior equitable interest, the mere

agreement to sell transfers the ])roperty in the goods to

the purchaser. To get a title against everybody, the

purchaser must acquire the legal interest as well (A).

The Price.—This must consist of money (/), else

the contract is one of exchange ami not of sale. If the

(/) S. (t. a., s. 5. Goods yet to be acquired by the seller, or to be

niauufactured after the contract, are in the Act styled "future
goods ' (^ibid.).

(ff) Section 1 (4). As to the effect of tiiis, seey/o.v^, pp. 278 ft neq.

iK) Holrnydy. Marshall (18(i2), 10 H. L. Cas. 191.

(i) Tailby v. The 0/ficial Ilccthrr (18S.S), IH App. Cas., at p. o:!:^-

(K) Jogeph V. Lyons (188.5), 1.5 Q. B. D. 280.

(Z) S. G. A., fi. 1 (1).
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amount is fixed in the contract, this, of course, is the

price payable ; sometimes the price is left to' be fixed

in a manner stated in the contract, or it may be

determined by the ordinary course of dealing between

the parties. Under all other circumstances a reason-

able price is presumed to have been intended (m). A
reasonable price is not necessarily the market price

;

what is reasonable depends on the circumstances of

each particular case (???). If the price is to be fixed by

the valuation of a third party, and that third party

cannot, or does not value, the agreement is avoided ;

except that (i) so far as goods have already been

delivered to and appropriated by the buyer, he must

pay a fair price for them ; and (ii) if the third party

is prevented from making the valuation by the act of a

party to the contract of sale, that party may be sued

for damages (n).

Who may Sell.

Capacity to contract is treated of ante, at p. 31.

As a rule, the owner (o) by himself or his agent

alone can sell and give a good title (p) ; but the

following cases are in this respect peculiar (</).

(a) Sale of Goods in Market Overt.—Market overt

in the city of London is held every day except Sunday,

and in every shop where goods are exposed for sale in

the ordinary course of the trader's business. Elsewhere

("0 S. G. A., s. 8. («) Ihhl., s. 9.

((•) One part owner may sell to another part owner (the Act, s. 1 (1)).

Ci7) S. G. A., 8.21 (1).

(<?) It may happen that an owner, who is no party to the sale, may
so act as to make it unjust that he should deny that he authorised

the sale

—

e.(j., where the owner of goods so acts as to enable another
fraudulently to dispose of the goods ; in such a case the owner is

estopped from denying the authority of the fraudulent person. See jxf
Lord Halsbuey ui I/etuU-rmn v. Williuvm, [1895] 1 Q. B., at p. b2o.
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certain days are set a])art by ]irescription, ^jrant, or

otherwise, on which, at a particuhir phice, market overt

is held (/•). But the transaction must liave commenced

iind ended in open market

—

eAj., sale by sample will

not be sufficient to protect the buyer, unless the bulk

be openly sold and transferred in o})en market (5). If

the thing be sold in a private room (t), or between

.sunset and sunrise, market overt will be no protection

to the purchaser. iSale to the trader in his shop seems

not to be within the protection of market overt in the

city of London (t). When gooils ari' sold to a bona

fide purchaser, without notice of the seller's defect or

want of title in market overt, and according- to the

usage of the market, the sale is binding on the true

owner (except as mentioned below), though he neither

sold them nor authorised their sale {u).

If goods are stolen, and the owner prosecutes the

thief to conviction, the ])roperty in the goods so stolen

revests in the original owner, notwithstanding any

intermediate dealing with them, whether by sale in

market overt or otherwise (.<•).

(b) Sale by a Faivnee.—He may generally sell the

goods upon default (y).

(/•) (1596), 5 Uep. S:i (b).

(«) //;// V. Smith (1812). 4 Taunt., ut p. 532.

(t) Hargrcurc v. Spink, [18it2] 1 Q. H.-2.").

(?0 ^' 'j- A., 8. 22. Section 6 of the Criminal Appeal Act, 1907

(7 ¥a\v>. 7, c, 23), provides for suspeiuiing tiie opi ration of this section

in case of an appeal from the conviction, ami if the conviction is

quashed, its provisions do not take effect. This section does not

dispense with the staintory formalities required on the sale of horses

in market overt. See 2 \, ;? I'h. <fc Mary, c. 7, and 81 Kliz. c. 12.

(a-) S. (J. A., s. -IX (1). Sec also the Larceny Act, KHUl, s. 100.

which enaliks the cmirt to make a restitution order on conviction of

the oflFender ; lait sceyyc.v/, p. 244, note (//).

(y) Martin v. Reed (1802), 81 L. .J. ('. 1'. iL'f.. 128 ; and see p'»<t,

p. 459,
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(c) Agents.—An agent authorised to sell (r), or

intrusted with goods, or the documents of title to them,

may, within the scope of his business, and subject to

certain restrictions, give a good title (a). As to this,

see under " Agency "
(Ji).

(d) Sale hy the Possessors of Goods or Docuinents of

Title to them.—Where a person having sold goods

<?ontinues in possession of the goods or the documents

of title ((•) thereto, delivery or transfer of the goods or

documents of title by such vendor or his mercantile

agent (d), under any sale, pledge, or other disposition

thereof, shall have the same effect as if such vendor or

other person were expressly authorised by the owner of

the goods to make the same
;
provided that the person

to whom the sale or disposition has been made acts

bona fide and without notice of the previous sale (e).

Similarly, where a person having bought or agreed to

buy goods (/), obtains, with the consent of the seller,

possession of the goods or the documents of title to the

goods, the delivery or transfer by that person, or by

ii mercantile agent acting for him, of the goods or

(:) S. G. A., s. 2L
(«) See the Factors Act, 1889 (52 & 53 ViL-t. c. 45) ; S. G. A.,

6. 21 (2).

(ft) Jtde, pp. 138 et scq.

(jL-^ " Document of title " has the same meaning as in tlie Factors

Act, 1889 (S. G. A., s. tJ2). As to what the expression includes, see

uiitf, p. 141.

(jV) For the meaning of this, see ante, p, 138.

(6-) S. G. A., s. 25 (1). A similar provision is to be found in the

Factors Act, 1889, s. 8.

(/) A purchase from a possessor under a mere option to buy does

not give the purchaser title under this section ; theretore, one who
holds goods under a hiring agreement, with an option to purchase,

cannot give a good title to a sub-purchaser or pledgee (^Ilelby v.

Matthews, [1S95J A. C. 471).

B 2
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tlociiments of title. Tinder any sale, pledoe, or other

disposition tliereot", to any person receivint;' the same in

good faith and without notice ot" any lien or other rii^ht

of the ori<;"inal seller in respect ot" the goods, shall have

the same effect as if the person making the delivery or

transfer were a mercantile agent in possession of the

goods or documents of title with the consent of the

owner (//)

—

i.e., his disposition of the goods or docu-

ments of title will, in general, give a good title to the

innocent sub-purchaser or pledgee, though in fact he

has no right to sell or pledge the goods (/f). So in

Calcii y. Pockdt^s Bristol, etc. Co., J/nnited (/), the

seller of goods forwarded to the buyer a l)iil of lading

indorsed in blank, together with a draft for the price

for acce))tance. The buyer did not accept the draft,

but transferred the bill of lading to the plaintiffs, who
took it in good faith and for value. The seller sto))j»ed

the goods //( transitu. The Court of Appeal held that

the plaintiffs had acquired a good title to the goods, as,

although it was not intended that any property should

pass to the original buyers until acceptance of the

draft, they had nevertheless obtained possession of the

documents of title with the consent of the seller.

(e) Miscellaneous.—The following {inter alia), though

not owners, may give good titles : Sheriff's and similar

officers who seize by way of execution (/;), l)ut if the

C//) S. G. A., s. 25 (2) ; and see the Factors Act, 1889 (52 &; 53 Vict.

c. 45), s. 9, Ami this is so thoiigli the true owner prosecutes, and
obtains a conviction for hvrceny against the i)erson disposing of the goi)d»

(Ptii/nr V. ]\'il.sii)i, [18!)5] 1 C^. B. ()5;{) ; but the case was not within

the Factors Act (////</., [1S!»5] 2 Q. IJ. 5S7).

(/() Factors Act, 18S'.». s. 2.

(/) [ISit'.t] 1 t^. H. (;43 ; 4 Com. Cas. 108.

(/.') Dor V. Jii'iistoii (1818), 1 B. & Aid. 230 ; (kwdloch y. Couxinx,

[KH;»7] 1 Q. B. 558.
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real owner is not the judgment debtor, the title of the

purchaser is not always good (/) ; masters of vessels

who sell under stress of circumstances (^ni) ; innkeepers

who sell goods left with them under the powers con-

ferred on them by the Innkeepers Act, 1878 {n).

It should be added that if the title of the person

selling is voidable and not void, he can give a good title

to a purchaser who buys in good faith and without

notice of the defect in title (o).

Formalities of the Contract.

Subject to cei'tain statutory exceptions, a contract of

sale may be in any form ; it may be made by word of

mouth or in writing, partly by writing and partly by

word of mouth, or merely im[)lied from the conduct of

the parties (p) ; but if the value of the property sold

in the one contract amounts to £10 or upwards, it may

be unenforceable by action unless evidenced by the

proper writing. This was formerly provided by s. 17

of the Statute of Frauds, now replaced by s. 4 of the

(/) Crane cj- Sons v. Ormcrod, [1903] 2 K. B. 37.

(/») See post, p. 489.

(/;) 41 & 42 Vict. e. 38.

00 S. G. A., s. 23.

(_ /;) S. G. A., s. 3. iSection 4 of the Statute of Frauds (as to which,

see fnite, ]t. ;'>), iiuty affect a sale, inasmuch as the subject-matter may
be iui interest in land, or the agreement may be not to be performed
wiihin the year. Suffice it to say that the following have been held uot

to li.' interests in laud : sale of growing crops which ure/ructi'S indus-

tiiiili'.s (f.ij., potatoes) ; also growing crops whicli &vefructu.s luitiirales

(jL-./j., timber), where it is intended that the fn/rtit.s should be severed

Irom the land before the property passes to the purchaser. See

JiJviHS V. Roberts (1826), 5 B. \; C. 82!) ; Furher v. Stan'daiul (1809),

11 East, 362 ; Smith v. Surinaii (182i)), 9 B. & C. 561. In Green v.

Marshall (1876), 1 C. P. 1). 35. the court said that the test is : Do the

parties look to deriving benefit from the laud, or do they look at it as

A mere warehouse .' C/. Lavery v. Pursell (1888), 39 Ch. IJ. .i08.
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Sale of Goods Act, 1893 (56 & 57 Vict. c. 71). which

runs as follows :

" A contract for the sale of any goods of the value of

ten pounds or upwards shall not he enforceable

by action (y) unless the buyer shall accept part

of the goods so sold, and actually receive the

same, or give something in earnest to bind the

contract, or in part payment, or unless some note

or memorandum in writing (;) of the (contract

be made and signed by the party to be charged

or his agent in that behalf."

From this it will be seen, that a contract for the

sale of goods will not be enforceable by action unless

there be either : (i) part performance, either by way
of accepting and receiving the goods, or part payment

of the price ; or (ii) an earnest ; or (iii) a memorandum
signed ; or (iv) value under £10.

Two points of difficulty arose : Firstly. Is an

agreement to deliver at a future time for a price a

contract of sale within the statute ? Decisions were to

be found both in favour of and against the inclusion of

these executory agreements, but Lord Tenterden's

Act (5), followed by the Sale of Goods Act, settled the

question in favour of inclusion.

Secondly. When is a contract one of sale, and when

one of work and labour done ? If A. employs a tailor

((7) The effect of this has been already dealt with (see uHte, pp. ;>. 6).
" Action " inchuies " set-off" and "connterchiim " (the Act, s. (52).

(/•) The contents of a nieniorandum which will suffice to satisfy the

section are dealt with Qi/itf, p]). (i— !) rt xrq). Further, as to contracts

for the sale of goods which are not to l)e performed within a year, see

ante, p. 11.

(.«) 9 Geo. 4, c. 14, s. 7 ; now repealed as to this by the S. G. A.,.

1893.

i
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to make a suit o£ clothes, the tailor supplying materials

and labour, is this sale or work ? If sale, the statute

applies ; if work, it does not. There can be little doubt

that in this example the contract is one of sale, but

more difficult cases arise. In Clay v. Yates {i), a

printer agreed to print a work, the materials to be

supplied to him ; this was decided to be a contract for

work and labour, not of sale ; and this decision has

been approved. Again, take the case of a picture to

be painted by an artist;. is the contract one for his

skill, or for the sale of the picture ? Pollock, C.B.,

thought the former {u), but Blackburn. J., the latter (./•).

In Lee v. Griffin (.f), a dentist brought an action for

artificial teeth supplied, and the court decided in favour

of sale. '" AVhen the contract is such that a chattel

is ultimately to be delivered by the plaintiff to the

defendant, when it has been sent, then the cause of

action is goods sold and delivered *' (Crompton, J.).

" If the contract be such that it will result in the sale

of a chattel, the proper form of action if the employer

refuses to accept the article when made, would be for

not accepting. But if the work and labour be bestowed

in such a manner as that the result would not be

anything which could properly be said to be the

subject of sale, then an action for work and labour is

the proper remedy" (Blackburn, J.).

This case was decided by a strong court, and the

rule enunciated by Blackburn, J., has been styled by

Mr. Benjamin as " a rule so satisfactory, and apparently

(0 (1856), 25 L. J. Exch. 237 ; 1 H. i: X. 73.

(m) Clay V. Yates, nupra.

(«) Lee V. Grllji)^ (1861), 1 B. & S. 272 ; 30 L. J. Q. B. 252.
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so olnions ''
(//) ; it may therefore be considered the

safest guide to follow.

Acceptance and Receipt.—It will be noticed that the

statute draws a distinction between acceptance and

receipt, and requires both. There may be receipt

without acceptance, there may be acceptance without

receipt. " Receipt is often evidence of an acceptance,

but it is not the same thin<j-." Thus, if the vendor

delivered goods to a carrier named hy the purchaser,

there is receipt by the purchaser, but not necessarily

acceptance (c).

(a) What amounts to an acceptance ?—This is now
defined by the Sale of Goods Act, 1893 (56 & 57 Vict,

c. 71), s. 4 (3), which provides that: "There is an

acceptance of goods within the meaning of this section

when the buyer does any act in relation to the goods

which recognises a pre-existing contract of sale whether

there be an accej)tance in performance of the contract

or not." It follows that the meaning of i\\e word

" acceptance " in this section is not the ordinary

meaning, nor that which the word bears in other

portions of this very Act. An act which may amount

to an " acceptance " sufficient to render writing un-

necessary, may not amount to such acceptance as to

com[)el the purchaser to keep goods not u}) to sample.

Thus in Paije v. M(nyan(a), the defendant bought

wheat by sample ; when it arrived, it was partly

unpacked and compared with the sample ; the })urchaser

(//) Benjamin on .Sale (5th cd.), p. lo8. Other cascsaie : Atkiiixon v.

Jir'U (1828), 8 B. & C. 277; Grafton v. Armitage (1846), 2 C. B.
336.

(;) Hunt V. Ilrrht (18o:{), 8 Exch. 814.

(rt) (1885), 15 Q. B. 1). 228.



Formalities of the Contract. 249

considered it defective, and at once rejected the whole :

—Held (by the Court of Appeal), that there was

<^vidence on which the jury might find an acceptance

within the statute (^>), though there was none of an

acceptance sufficient to preclude objection to the goods.

It appears, then, that an acceptance sufficient for the

purposes of this section need not be such as to debar

the plaintiff from objecting on account of quantity

or quality ; as was stated by CoTTOX, L.J., in Kibble v.

Goiujh (c), " all that is wanted is a receipt, and such

an acceptance of the goods, as shows that it has regard

to the contract."

What amounts to such acceptance in specific cases is

a question of fact. A mere obtaining of physical power

over a thing is receipt rather than acceptance ; but, on

the other hand, if the purchaser marks the goods and

'

leaves them with the vendor, there is an acceptance,

though no receipt. The following are cases in which

the question has arisen, it being submitted that those

decided under the Statute of Frauds will serve as

guides to the meaning of the statutory definition of

acceptance now under consideration :

Buyers offer to resell the thing :

—

Held, evidence of

an acceptance (d).

Defendant counted over goods and said " all right "
:

—Held, an acceptance (e).

Defendant receives goods and keeps them an un-

reasonable time :— Held, evidence of accept-

ance (/).

(J) Statute of Fraudf?, s. 17. (<•) (1878), 38 L. T. (x.s.) 204.

(rf) Blcnhinsop v. Cluytm (1817). 7 Taunt. .597.

<^) Saundei-K v. Tupp (184'J), 4 f:xch. 390.

</) Bushel V. Wheeler (1850), 15 Q. B. 442.
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Defendant hud jewellery handed to him, and returned

it at once, saying, " there is a mistake." This was

probably no acceptance (c/).

Keceipt and acceptance of a sample may amount to

acceptance or not accordin<; to whether the samples^

are or are not part of the bulk to be delivered (/j).

Goods were delivered to the buyer, who took a

sample from them, and, after examining it, said

that the goods were not equal to the sample,^

and that he would not have them :

—

Held, an

acceptance (/),

Defendant merely inspected the goods, and then

wrote on the advice note, " Rejected. Not

according to representation " :

—

J/eld, no accept-

ance (k).

(b) What amounts to a receipt ? On this it is said

that when the lien of the vendor has gone there has

been receipt, and this is, generally speaking, correct (/)

This may happen in many ways. Thus, if the goods

be actually delivered to the buyer, or be taken by him,

there is receipt ; so also if they are delivered to an

agent of the purchaser, or to a common carrier named

by him. An agreement liy the vendor to hold the

prop(M-ty for the buyer, though actual }>ossession is

not altered, constitutes a receipt by the buyer

—

e.(/., m
Klmore v. Stone (in), a purchaser left the purchased

(^r) Philips V. Uintolli (1823), 2 B. &. C. 511.

(//) Iliiide V. Whitehoune (\%0^\ 7 East, 558 ; Gardiwr v. Ori'ut

(1857), 2 C. B. (N.S.) 340.

(0 Abbott 4- Co. V. WoUcy, [1895] 2 Q.B. 97.

(A) Taylor y. Smith, [1893] 2 Q. B. 65.

(0 See^;('«<, p, 268. (w) (1809), 1 Taunt. 458.
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horse at livery with the vendor, and it was held that

he had received it. So, if third parties {e.g., wharfingers)

hold the goods, if the vendor and purchaser agree

together that they are for the future to be held for the

latter, receipt bv him takes place ; if this third party

is a bailee, or other agent, his consent is necessary ; if

he is not, the mere putting the goods at the purchaser's

disposal is sufficient (yi).

It may happen that the things sold are at the time

in the possession of the buyer himself

—

e.g., an agent

may desire to purchase the goods in his own possession.

Notwithstanding this, there can be receipt by him,

and any act done by him which is inconsistent with

his rights under his former kind of possession will

amount to a receipt (o).

Value of £10 or Upioards.—If the value is actually

over £10 the statute applies, though at the time of

contract the value was uncertain and was left for future

consideration. If the transaction as a whole involves

goods beyond this value, the fact that individual items

are below it, will not affect the case. Thus, if one goes

into a shop and buys various articles, the value of which

in the aggregate amounts to, say, £10 10^., the contract

is within the section of the statute {p).

The Memorandum hi Writing.—This has already been

dealt with, ante, pp. 6 et se<j.

(«) Bcntall V. Burn (1824). 3 B. & C. 423 ; Tatisley v. Tin-iwr

(1835), 2 Bing. N. C. 151.

00 JSdfiH V. JJuflJield (1841), 1 Q. B. 302.

(j>) Baldey v. Parhu- (1823), 2 B. & C. 37.
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Rights and Duties.

(i) The Rights of the Buyer.

The rights of each party correspond to the duties ot"

the other ; it suffices, therefore, to deal witli the rights

of each. The huyer's rights fall under two heads : he

is entitled to delivery, and he is entitled to have any

conditions and warranties observed.

DeUveri/.

Delivery is defined in the Act as the " voluntary

transfer of possession from one person to another" (y).

The vendor must make this delivery as in the contract

of sale may have been agreed (/)• Such delivery does

not involve ])lacing the buyer in actual ])()ssession
;

it mav 1)0 constructive—^.//., the vendor may liold the

property for the buyer, or may phice the goods, or

documents of title to them, at his dis[)osal. If the

goods are in the possession of a tiiird j)erson, there is

no delivery by the seller to the buyer, unless and until

such third })erson acknowledges to the buyer that he

holds the "oods on his behalf ; but this rule is not to

aii'ect the operation of the issue or transfer of any

document of title to goods (j?). The vendor must, in

the absence of special agreement, deliver tlie goods

upon payment or tender of the price (^), or if credit is

allowed he must deliver at once ; but in the latter case,

if the buyer becomes insolvent l)el'ore he gets actual

possession, the vendor may retain the goods («), and as

(V) S. (;. A., s. (}2, (.s) Ibid., s. 2<.l (:{)•

(r) Ibid., s. 27. (0 Ibid., s. 2.S.

(»f) Jihunm V. Sandcm (182.')), 4 B. A: C'., at p. 948 ; and see pod^
" Lien " ami •' Stoppage in Tntnuitu,'' pp. 267 rt xcq.
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to future deliveries, Mellish, L.J., said: "The seller,

uotwithstandino; he mav have aoreed to allow credit for

the goods, is not bound to deliver an}- more goods under

the contract, until the price of the goods not yet delivered

is tendered to him " (a-).

Though the vendor is bound to deliver, he cannot, in

the absence of agreement to do so, be compelled to

carrv or send the goods to the buyer. Delivery takes

place if the vendor allows the goods to be taken ; but it

is often agreed that the vendor is to bring the goods to

the buyer, in which case the special terms agreed upon

must be fulfilled. Authorised delivery to a common

carrier is prima facie delivery to the buyer {y), but if

the seller agrees to deliver at a fixed place, the carrier

who takes the goods there is agent for him, and thei-e

is no delivery till their arrival [z).

Where goods are delivered at a distant place

deterioration necessarily incident to the course of

transit will fall on the buyer, though the seller agrees^

to deliver at his own risk (a), but loss caused by neglect

of ordinary precautions by the seller must be made good

by him (h) ; thus damage resulting from omission ta

make a proper contract with the carrier will prima

facie fall on the seller (c).

(a-) Ed' parte Chalmers (1873), 8 Cli. 2ill. Delivery may be due
conditionally. In that case the party who desires to enforce it should

give notice of the tnlfilnieut of the condition (^Aruiitage v. In.solc

(1849), 14 Q. B. 728).

(y-) S. G. A., s. 32 (1).

(z) Dunlup V. Lambert (1838), 6 CI. & F. 600, 621.

(a) S. G. A., s. 33.

{¥) Clarke v. Hutchins (1811), 14 East, 47.-).

(<?) S. G, A., s. 32 (2). And when the goods are sent by sea the

buyer is entitled to the opportunitv to muke any usual in>urance

(.s. 32(3)).
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The place of delivery is, apart from any express or

implied agreement, the seller's place of business, if he

have one ; if not, his residence ; though if the goods

sold be specific goods which to the knowledge of the

parties when the contract is made are in some other

place, then delivery should be made at the place where

the goods are located at the time of sale (d). Where
the seller is bound to send the goods to the buyer, and

no time is fixed by the contract, he must deliver within

u reasonable time {e). Demand or tender of delivery

must be made at a reasonable hour ; what is a reason-

able hour is a question of fact ( /').

When delivery is made it must be of the exact

quantity, and, if too much or too little, the buyer may
return the whole. In Jfati v. Mills (//), two dozen of

wine wore ordered, four dozen sent ; it was held that

the whole four dozen could be returned. The buyer

may retain the goods included in the contract, or he

may accept the whole delivery. In this case there is

virtually a new contract, and he must ])ay for the goods

delivered in excess at the contract rate (A). Frequently

the contract, in naming the quantities, includes some

such expression as " say about," " more or less," etc.,

and the effect of this is to allow in favour of the seller

a reasonable variation between the contract quantity

and the amount delivered. Each case stands by itself,

but the following are fair examples. In AtcConnel v.

Mnrphij {}) the contract was for " all the spars manu-

factured by X., say about 600, averaging sixteen

inches " ; 490 were tendered of tlie specified kind

(rf) S. G. A., s. 2U (1). 0/) (1846), 15 M. & \V. 85.

00 Ibid., s. 29 (2). (/t) S. G. A„ s. 30.

(/) Ibid., s. 29 (4). (0 (1874) L. \\. 5 T. C. 203.
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nnd measurement, and the tender was held good. In

Morris v. Levison (k), the contract was for " a full and

complete cargo, say 1,100 tons " ; the vessel would

take 1,210 tons, and only 1,080 were provided ; it was

decided that, under the circumstances, this would not

suffice ; on the other hand in Miller v. Borner (/),

where the undertaking was to load a " cargo of ore, say

about 2,800 tons," the charterer satisfied the contract

by loading 2,840 tons, although the capacity of the ship

was greater ; the absence of the words "full and

complete " leading to an opposite result.

In the absence of agreement to the contrary a

buyer cannot be compelled to take delivery by instal-

ments (;?«).

Conditions and Warranties.

Conditions and warranties are representations made

in relation to the subject-matter of the contract. A
condition is a representation that a thing is, or that a

thing shall be, on the truth of which the existence of

the contract may depend, and it gives a right of rescis-

sion to the injured party if it be falsified. A warranty

is an agreement collateral to the main purpose of the

contract, the breach of wdiich gives rise to a claim for

damages, but not to a right to reject the goods and

treat the contract as repudiated («).

It is not every representation relating to the subject-

matter of the sale, which amounts either to a condition

or to a warranty. Mr. Chalmers, in his book on the

(i) (1876), 1 C. P. D. 155.

(I) [1900] 1 Q. B. 691 ; 5 Com. Cas. 175.

(w/) S. G. A., s. 31 CI).

(/i) Ibid., s. 62.
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Sale of Goods Act (o), points out five distinct forms of

representiition—viz., (I) a mere expression of opinion

or mere commendation by the seller of his wares, which

gives no right of action to the person deceived
; (2) a

warranty ; (3) a condition
; (4) a representation made

before the formation of the contract, and which is false

and fraudulent, giving the aggrieved party a right to

damages, and in many cases to rescission
; (5) a repre-

sentation creating an estoppel, the truth of which,

therefore, may not he denied by the maker.

Whether a stipulation in a contract of sale is a

condition or a warranty depends in each case on the

construction of the contract (/>), but a stipulation as

to time of payment is not a condition unless a different

intention appears from the terms of the contract {<j) ; a

stipulation nuiy be a condition, though the })arties have

in the contract termed it a warranty (y>).

Conditions.—These may be express or may be im-

plied. Express conditions are those which the parties

make in so many words {v) ; implied conditions being

such as the law incorporates into the contract unless

the parties stipulate to tlie contrary. Conditions which

are usually implied may be expressly disclaimed liy

agreement (*•), or they may be impliedly waived. Thus,

when the express terms are inconsistent with the

existence of conditions usually implied, \\\v. im[)lication

is. defeated (0. So also custom may negative a con-

00 Pages 3r>, 36 (7th ed.).

\p) S, G. A., s. ] 1 (b). (7) Ihid., s. 1(».

(;•) By Hgueniciit gooils may lie sold with a condition thiit tlic

buyer shall not resell below a niininnini price; but such a condition

cannot be attached to goods so as to bind subsequent purchasers merely

having notice fd it (MrO'rnt/ur v. Pitcher. [11(04] 2 Ch. SUd).

(*) S. (;. .\., s. 5.-.. (0 Ih'<l.,^.\\ (4).
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dition usually implied (s). On the other hand, custom

may annex an implied warranty or condition (n).

Implied Conditions.—The ordinary rule is that con-

ditions and warranties are not implied ; the buyer must

make express stipulations, or take his chance : caveat

emptor. But there are many important exceptions to

this provided by the Sale of Goods Act, 1893, viz. :

(a) Condition of Title.—The seller impliedly undei--

takes that, in the case of a sale, he has a rinht to sell

the goods, and that in the case of an agreement to sell

he will have a right to sell them at the time when the

property is to pass (./').

(h) On Sale of Goods hy Description.—There is an

implied condition that the goods shall correspond to

the description, and if the sale was also by sample,

a condition that the bulk shall correspond to such

description, whether it corresponds with the sample or

not (y). Thus in Xicltol y. Godts (c), '* refined foreign

rape oil, warranted only equal to samples," was sold ;

the oil, though equal to samples, was not " refined

foreign rape oil," and the court decided that the con-

dition was unsatisfied. It may in some cases be difiicult

to distinguish a description from a warranty, but in all

cases where the purchaser has not seen the goods and

buys them relying on the description alone, whether the

goods be specific or unascertained, there is a " contract

for the sale of goods by description " (a)

.

If goods are bought by description £rora a seller who

deals in goods of that description (whether he be a

(u) S. G. A., s. 14 (3). (?/) IhuJ., s. 13.

(x] Ibid., s. 12 (1). («) (1854), 10 Exch. 11)1.

(«) Varlcy v. Whqqj, [1900] 1 Q. B. 513.
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mauutacturor or not), there is an implied condition that

the goods shall be of merchantable quality
;

provided

that if the buyer has examined the goods, there shall

be no implied condition as regards defects which such

examination ought to have revealed (A). The buyer is

not bound to incur any expense in order to make the

goods merchantable (c).

(c) Goods Wanted for a Particiilar Purpose.—AVhere

the buyer expressly or by implication makes known to

the seller the particular purpose for which goods are

required, so as to show he relies on the seller's skill

or judgment (except in the cases mentioned below),

and the seller, in ordinary course, is accustomed to sell

goods of the descri})tion in question, there is imj)lied a

condition that they are reasonably fit for the intended

purpose (d). " A manufacturer, who agrees to supply

goods to order, knowing the purpose for which tliey are

required, thereby impliedly undertakes to supply goods

fit for the purpose in view " (e). Thus in Drujnmond v.

Van hufen ( /"), cloth manufacturers obtained an order

to make worsted coatings of a weight and quality equal

to sample, and they knew these were intended to be

re-sold to tailors. The stuff supplied was equal to

sample, but being '' slippery," it was unmerchantable

for the purpose for which it was intended to be used
;

this defect not being discoverable i)y any ordinary or

usual examination of the sample, tlu> buyers were

allowed to refuse the goods.

(//) S. G. A., 8. 14 (2). 8ee Wren v. JMi, [V.m] 1 K. 15. GIG.

(O Jacktou V. notdj- Motor, etc. Co., [1910] 2 K. B. 937.

{'0 S. G. A., s. 14 (1).

(r) Lord Macnaghtex in Drtnumond v. Van Iiigen (1887),
12 App. Cas., at ji. 'l*3b.

(f) (1887), 12 App. Cas. 284.
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The particular purpose for which the goods are

required may be made known to the seller by the

recognised description of the article, if that description

points to one particular purpose only ((/). The implied

condition extends to latent defects, e.g., where milk

contains disease germs, the existence of which can only

be discovered by prolonged examination (li). The rule

is subject to the following exceptions, and there is no

implied condition as to quality or fitness : (i) if the

purchaser relies upon his own judgment, and not upon

that of the seller ; and (ii) on the sale of a specified

article under its patent or trade name {i). How-

.ever, even in the latter case the condition implied by

s. 14 (2) (Jc) applies, and the goods must be merchant-

able (/). A " trade name " must be acquired by user,

and the question whether it has or has not been so

acquired is one of fact (/).

(i) Sale hij Sample.—There is an implied condition

(1) that the bulk shall correspond with the sample in

quality (?») ; (2) that the buyer shall have a reason-

able opportunity of comparing the bulk with the

sample (m) before acceptance {n) ; and (3j that the

goods shall be free from any defect, rendering them

unmerchantable, which would not be apparent on

reasonable examination of the sample (wi). Sale by

sample does not of necessity take place whenever a

ig') Pried v. Lad, [1903] 2 K. B. 148.

(Ji) Frost V. Ayle.*burij Dairy Co., [1905] 1 K. B. 608.

(i) S. G. A., s. li (1).

(Ji) Ante, pp. 257, 258.

(Z) Brixtol Tramwayii v. Fiat Motors, [1910] 2 K, B. 831.

\m-) S. G. A., 8. 15 (2).

(?0 Place of delivery is, prima facie, the place of inspectioa

(^Perhiiui V. Bdl, [1893] 1 Q. B. 193.
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sample is shown ; sale by sample takes place when there

is a term in the contract, express or implied, to that

effect (o) ; the whole of the circumstances must be

looked to. " The office o£ the sample is to present to

the eye the real meaning and intention of the parties

with regard to the subject-matter of the contract which,

owing to the imperfection of language, it may be diffi-

cult or impossible to express in words. The sample

speaks for itself. But it cannot be treated as saying

more than such a sample would tell a merchant of the

class to which the buyer belongs, using due care and

diligence, and appealing to it in the ordinary way and

with the knowledge possessed by merchants of that class,

at the time. No doubt the sample might l)e made to

sav a orreat deal more. Pulled to ineces and examined

by unusual tests which curiosity or suspicion might

suggest, it would doubtless reveal every secret of its

construction. But that is not the way in which business

is done in this country "
(/>).

M'arrant'ies.—A warranty, like a condition, may be

express or implied, and if express njay b(» made at the

time of making the contract of sale, or afterwards, but,

subject to this, that if the warranty be made after the

completion of the contract, it is in itself a contract, and

requires either to })e under seal or to lie given for good

consideration ((/). If the contract itself be reduced

into writing, a representation intended to amount to a

00 S. G. A., s. 15 (1).

(jf;)
Lord Macnaghtex in Driiiiniiund v. Van Ingrn (1887),

12 App. Cas., at p. 2;»7. See also IlviUiutt v. Hirhson (1872), L. U.

7 C. 1". 4:<8.

(Y^ Him-orhi V. 'niom,i.s (1.S42), 3 Q. B. 234.
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warranty and made contemporaneously, cannot be given

in evidence unless it be in writing (r).

Implied warranties are the exception, the rule being

caveat emptor^ and even when warranties are implied

by law, the implication may (as in the case of a con-

dition) be rebutted by the usage of trade or the agree-

ment of the parties (s), and any express warranty

inconsistent with any implied warranty will negative

the latter (f).

The warranties implied under the provisions of the

Sale of Goods Act, 1893, are the following : (i) An
implied warranty that the buyer shall have and enjoy

quiet possession of the goods {u)
;

(ii) an implied

warranty that the goods are free from any charge or

incumbrance in favour of any third party, not declared

or known to the buyer before or at the time when the

contract is made (.r).

Under certain other Acts the implication of warranty

is enacted. Amongst these maybe noted the Merchan-

dise Marks Act, 1887 {x,c), which by s. 17 provides

that " on the sale or in the contract for the sale of

any goods to which Jl trade mark, or mark, or trade

description has been applied, the vendor shall be

deemed to warrant that the mark is a genuine trade

mark and not forged or falsely applied, or that the trade

description is not a false trade description within the

meaning of this Act, unless the contrary is expressed in

(;•) Harnor v. Groves (1855), 15 C. B. 667. This decision does

not affect any right the buyer may have to recover damages for fraud

or to rescind.

(«) S. G. A., s. 55. (m) lUd., s. 12 (2).

(0 Ibid., s. 14 (4). (.r) Ibid. s. 12 (3).

Ixx) 50 & 51 Vict. c. 28. See also jn>st, pp. 59.3—595.
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some writing signed bv or on behalf of the vendor and

delivered at the time of the sale or contract to and

accepted by the vendee." Amongst other statutes pro-

viding for implied warranties with regard to certain

classes of goods are the Anchors and Chain Cables Act,

1899 (62 & 63 Vict. c. 23), s. 2, and the Fertilisers

and Feeding StnflPs Act, 1906 (6 Edw. 7, c. 27), s. 1.

Apart from warranty, a person selling goods he knows

to be dangerous, in cases where the buyer would presum-

ably be ignorant of the danger, is under a duty to warn

the buyer that special care is necessary, and in default

of so doing, the seller will be liable in damages if injury

results (//). The remedies for breach of warranty and

breach of condition are dealt with, po.sf, pp. 2G1, '26r>.

Riijlits upon Breach of tlie Contract {:).

Remedy for Non-deliveri/—When the property in

.the goods has not passed to the buyer (a), his remed}^

for non-delivery is an action for damages, and the

damages will i)e the estimated loss directly and naturally

resulting, in the ordinary course of events, from the

seller's breach of contract (h). Where there is an avail-

able market for the goods in question tlu^ buyer is

prims'i facie entitled to recover the difference between

the contract price and the market price at the time when

thev ought to have been delivered, or, if no time was

fixed, at the time of the refusal to deliver {c) ; but the

purchaser is only entitled to indemnity against loss (cc).

(7/) Clarke v. Army and Karr/, etc. Society, [1903 J 1 K. B. 15o.

(r) See the remarks on " BREACH OP CONTRACT," ante, pp. 71

ct sc'fj., wliich are, in the main applicable to the present subject,

(rt) See jfost, p. 278.

(ft) S. G. A., s. 51 (1), (2). ('•) Ibi</., s. .-)! (8).

Irr^ M'lrtJiciiii v. Chicoutiwi Pulp Co., [1911] A. C. 301.
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If the property in the goods has passed, the buyer can

sue for wrongful detention and for damages for the loss

suffered owing to deprivation of the chattel. The buyer

cannot demand compensation for extraordinary loss,

unless the other party had notice of special facts, which

rendered the loss the likely result of failure to deliver (d).

In Home v. Midland Rail. Co. {e), the plaintiff had an

order to fulfil, for which, if completed by a certain day,

he was to receive an extraordinary price ; he gave

notice to the defendants that the goods would be thrown

on his hands if not delivered by a certain day, but he

did not inform them that there was anything exceptional

in the nature of the contract ; owing to the default of

the defendants, the goods did not arrive, and it was

held that the measure of damages was the ordinary

and not the extraordinary loss. But if the vendor

fails to deliver in accordance with contract, goods which

he knew were required to carry out a sub-contract, and

the buyer becomes thereby unable to carry out the

same, the latter is entitled to recover from the vendor

his costs, etc. of reasonably defending an action against

him by the sub-purchaser (/).

If the seller refuses to deliver, the buyer may bring

his action at once without waiting until the time fixed

for delivery (a). If the agreement was to deliver by

stated instalments, to be separately paid for, and the

(rf) Cory V. Thames Ironworks Co. (1868), L. R. 3 Q. B.

181.

(0 (1873), L. R. 8 C. F. 131. This was not a case of sale, but the

principle applies. See also ante, p. 79.

(/) Agius V. Great ]yestern Colliery Co., [1899J 1 Q. B. 413. See

also Hammond v. Bussey (1888), 20 Q. B. D. 79, where the buyer

recovered like damages for defective quality.

((/) Ante, pp. 17), 76.
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seller fails to deliver one or more instalinentj*, it is in

each case a question depending on the terms of the

contract, whether the buyer is entitled to repudiate the

contract, or has merely a right to damages (li).

Specific Performance.—Where chattels are unique or

of peculiar importance, the court, on the buyer's appli-

cation, may order sj)ocitic performance of a contract to

deliver them ; the judgment to this effect may be

unconditional, or ujjon such terms and conditions as to

damages, payment of the price and otherwise, as to the

court may seem just (/).

Breach of Condition.—Unless the l)uy(r waives the

condition, the breach of it entitles him to at once rescind

the contract, or he may, at his o])tion, treat it as a

breach of warranty, and claim damages (/•). But in

two cases the breach of condition must be treated as a

breach of warranty unless there be a term of the con-

tract, exjiress or implied, to the contrary—viz., (i) if

the contract is not severable and the buyer has accepted

the goods or part of them ; or (ii) if the contract is for

specific goods the property in which has passed to the

buyer (I).

Breach of Warrant)^.—The buyer may not on

account of this repudiate the contract, but he may
(i) set up the breach of warranty in diminution or

extinction of the price, and (ii) he may bring an

action against the seller, and claim damages for the

breach. The measure of damages for breach of

(Ji) S. G. A., 8. SI (2). And see ante. pp. 72, 73.

(i) Ibid., s. 52.

(k) Ihid., s. 11 (1). (7) S.G. A., s. 11 (1) (c).
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warranty is the estimated loss directly and naturally

resulting in the ordinary course of events from the

breach of warranty (m) . In Bostock Sf Co., Limited v.

Nicholson 4" Sons, Limited (?i), the plaintiffs claimed

damages against the defendants for breach of warranty

in not supplying sulphuric acid commercially free

from arsenic. The acid, which contained arsenic in

large quantities, was used by the plaintiffs in the

manufacture of brewing sugar, which the plaintiffs

sold to brewers. In consequence of the poisonous

nature of the sugar, the plaintiffs became lia!)le to

pay damages to the brewers and the goodwill of their

business was entirely destroyed. The plaintiff's re-

covered as damages, under sub-s. (2) of s. 53, (i) the

price paid for the impure acid ;
(ii) the value of the

goods spoilt by being mixed with it. The other heads

of damage were held not to fall within the measure

laid down by the sub-section.

In the case of breach of warranty of quality, prima

facie the measure of damages is the difference between

the value of the goods at the time of delivery to the

buyer, and the value they would have had if they had

answered the warranty (o).

(ii) Rights of the Seller.

The seller is entitled to be paid {p), and is entitled

to have the goods accepted {q), provided, however, that

if the buyer has not previously examined the goods, he

(«0 S. G. A., s. 53 (2).

(/O [1904] 1 K. B. 725. (c) S. G. A., «. 58 (3).

Qy) ^ee '• rAYMENT," antf, p. .")8.

((/)
•• Acceptance " to satisfy, s. 4 {antt, pp. 246—250), is not tbe

same thing as •' acceptance " which compels the buyer to keep the goods.
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is not bound to accept thoni until hv has had a reason-

able opportunity of examining them to see if they are

in accordance with the contract (r). A buyer accepts

goods when either (i) he intimates to the seller that he

accepts them, or (ii) when, after delivery of the goods

to him, he does any act in relation to them which

is inconsistent with the ownership of the seller, or

(iii) when, after the lapse of a reasonable time, he

retains the goods without intimating to the seller that

he has rejected them (s). Under ordinary circum-

stances a seller cannot compel the Iniyer to return

rejected goods ; he is entitled only to notice of the

rejection (/). If the contract is broken by the buyer,

the seller acquires other rights—viz., the right to bring

an action against the buyer, and, in some cases, rights

against the goods.

(a) Actions ac/ainst the Buyer.

If the property in the goods has passed to the

buyer («), the seller may. if the buyer makes default

in payment, bring an action for the ])rice {x), or, if

the buyer neglects or refuses to aceejjt, he may bring

an action for damages for not accepting the goods {y) ;

if the property in the goods has not passed to the

buyer, the action which usually lies, is one for not

accepting (^). To this latter statement there is an

exception—viz., that where the price is payable on a

day certain, irrespective of delivery, and the buyer

wrongfully neglects or refuses to pay the price, the

seller may maintain an action for the price, although

(r) S. G. A., !*. 34. (?/) Poxt, p. 278.

(«) Ibid., 8. .35. (.t) S. (J. A., s. 49 (1).

(0 Ibid., 8. 36. (y) Ibid., s. 50 (1).
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the property in the goods has not passed, and the

goods have not been appropriated to the' contract {s).

The damages for non-acceptance Mill be such as

directly and naturally result in the ordinary course

of events from the breach, and, where there is an avail-

able market for the goods in question, the measure of

damage is prima, facie to be ascertained by the differ-

ence between the contract price and the market or

current price at the time when the goods ought to have

been accepted (a).

When the seller is ready to deliver the goods, and

requests the buyer to take delivery, and the buyer does

not within a reasonable time after such request take

the goods, he is liable to the seller for anv loss occa-

sioned by his neglect or refusal to take delivery, and

also for a reasonable charge for the care and custody of

the goods {b).

Where the contract is to deliver by stated instal-

ments, refusal to accept or to pay for one or more

instalments may entitle the seller to treat the contract

as at an end, and sue as for a total breach, or it may
give a right to sue only for damages arising from the

particular default ; the right of the seller in this

respect depends upon the terms of the contract in each

particular case (c).

(b) Remedies af/ainst the Goods.

The rights of an " unpaid seller " (d) against the

ooods are— (i) Lien
;

(ii) Stoppage hi transitu.

(r) S. G. A., s. 49 (2). (*) Ibid., s. 37.

(«) Jhid., s. 50. (£•) Ibid., s. 31 (2).

(df) An " unpaid " seller is, for the purposes of the present part of

the subject, one to whom the whole price has not been paid or
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Lien is the right which a creditor has to hold goods

of which he has possession, but not ownership, when

the price has not been paid {e). If the property in the

goods has not passed to the buyer, the un])aid soller<

has not a right of lien, but a right of withholding

delivery, similar to and co-extensive with lien ( /').

The unpaid seller may retain possession of the goods

until he is paid or tendered the price in the following

cases—viz., (i) where the goods have been sold without

any stipulation as to credit
;

(ii) where the goods have

been sold on credit, but the term of credit has expired
;

(iii) where the buyer becomes insolvent (//)

—

i.e.^ when

he has ceased to pay his debts in the ordinary course

of business, or cannot pay his debts as they become

due (//). And if the goods have been part delivered,

the unpaid seller may exercise his right of lien on the

remainder, unless such part delivery has been made

under such circumstances as to show an agreement to

waive the lien (/). It has been decided that if the

seller breaks his contract whilst the buyer is solvent,

that even then he will be entitled to retain the goods if

the buyer subsequently becomes insolvent (/').

Lien is lost if (i) the seller delivers the goods to a

carrier or other bailee for the purpose of transmission

to the buyer without reserving the right of dis])osal

;

or (ii) if the buyer or his agent lawfully ol)tains

/ tendered, or who has been conditionally paid by means of a negotiable

instrument, which has been subsequently dishonoured (S. G. A.,

s. S8 (1)). ' Seller" includes any person in the position of a seller

—

e.g., agent for the seller to whom the bill of hiding has been indorsed

(ibid., s. 38 (2) ).

(O S. G. A., s. 39 (1). And seej!;«AY, p. 474.

(/•) Ibid., s. 39 (2). (JC) Ibid., s. 62.

(^) Ibid., 8. 41. (0 Ibid., s. 42.

(.;) See Valpy v. Oahlnj (18,Jl), IG Q. B. 941.
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possession of the goods ; or (iii) if the seller waives

his lien {V).

Stoppage in transitu differs from lien chiefly in two

points : (i) it can be exercised only when the buyer is
^^

insolvent ; and (ii) only when the goods have left the \

possession of the seller. It is the right conferred on

the unpaid seller who has parted with goods to stop

them, on insolvency of the buyer, before they have

reached the buyer's actual or constructive possession,

and to resume possession until they are paid for, so as

to put himself in the same position as if he had not

parted with them (7),

The general result of the stoppage is to restore the

right of possession to the vendor ; to place him, in fact,

in a position similar to that which he has lost by

parting with the goods. The sale is not thereby

rescinded (»«). "If, for instance, the original vendor

sell when he ought not, they may bring a special action

against him for the injury [the buyers] sustain by

such wrongful sale, and recover damages to the extent

of that injury ; but they can maintain no action in

which the right of property and right of possession are

both requisite, unless they have both those rights "(??).

The rioht is more than a mere lien :
" it orows out

of [the vendor's] original ownership and dominion.

If goods are sold on credit, and nothing is

agreed upon as to the time of delivering the goods, the

vendee is immediately entitled to the possession, and

the right of possession and the right of property vest at

(k) S. G. A., s. 43. (0 Ibid., s. 44.

(m) Ibid., s. 48 (1) ; and see notes to Lickharvow v. Mason (1793),
1 8m. L. C. (11th ed.), 693.

(?0 Bayley, J., ill BliKTam v. Sandt-rs (1S25). 4 B. & C. 941.
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once in him ; but his right of possession is not absolute;

it is liable to be defeated if he becomes insolvent before

he obtains possession *'
(o) . The vendor's right is superior

even to that of a judgment creditor wlio has attached

the goods ( p).

The right can be exercised only against an insolvent

~buyer, the insolvency being a matter to l)e determined

on the facts (<j). The vendor may take time by the

forelock, and stop the goods before actual insolvency ;

but if, at the termination of the voyage, or at the date

when delivery is due, the buyer ])roves solvent, the

vendor must deliver, and may further be liable for

expenses (r).

It is only during transitus that this right of stoppage

exists ; it is therefore important to define when the

transitus begins and when it ends. It is provided by

the Act that goods shall be deemed to be in trdnsihi

from the time when they are delivered to a carrier or

other bailee for the purpose of transmission to the buyer,

until the buyer, or his agent in that behalf, takes delivery

of them from such carrier or otlier bailee {s).

In every case an incpiiry must be made into the

})articular facts, as the question is really one of the

intention of the parties (t) ; e.<j.,
—

Goods delivered to a carrier <jiid carrier—transitus

continues.

(«) See note («), d/itr, p. 2G9.

(j>) Smith V. 6'(w.v (1807), 1 Camp. 2S2.

(</) "Insolvency" is dclineil, tnite, j). 2()8.

(r) T/ic Coiutantiit (1807), G Kob. Ail. K. 321.

(#) S. G. A., s. 45(1).

(0 See remarks of Jessel, M.U., iu Mtrchaid Banking Co. v.

Phcenix Bcii.<«-mcr Steel Co. (1877), 5 Ch. \). 205, 219; and of

Mathew. J., in Bethell v. Clark (1887), I'J Q. li. D. 558.
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Goods delivered to a carrier qua warehouseman for the

buyer—transitus ends. But not until the carrier

acknowledges to the buyer or his agent that he

holds for him (»).

Goods delivered to the buyer's servant— transitus

ends.

Goods delivered to the master of the buyer's ship

—

transitus ends. If the goods are delivered to a

ship chartered by ihe buyer, it is a question

depending on the facts of each particular case

whether they are in the possession of the master

as a carrier, or as agent for the buyer {x).

When the buyer takes possession of the goods away

from the carrier (/y), even against the carrier's will,

and though the destination is not reached (c)

transitus ends.

When the carrier or bailee wrongfully refuses to

deliver the goods to the buyer or his agent in that

behalf—^transitus ends (a).

If the buyer or his agent in that behalf takes

possession of part of the goods, the circumstances

being such as to show an intention on the part of

the vendor to retain the rest, the right to stop in

transitu as to these remains ; if such as to show an

agreement to give up possession of the rest, the

right to stop has gone (/>).

Two further points arise here—what is a sufficient

taking possession ? and what is a destination ?

(u) S. G. A., 8. 45 (B).

(a-) Ihid., s. 45 (5). (y) Ibid., s. 45 (2).

(z) London and North Wesft'vn Rail. Co. v. Bartlett (1862),
7 H. & N. 400 ; .31 L. J. Exch. 92.

(a) S. G. A., s. 45 (6). {V) S. G. A., s. 45 (7).
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The buyer, accordinjj to one conception of con-

structive pO!>set>sion, has it ininiediately the ^oods are

delivered to a common carrier, or to a special carrier

named by him, but h' this is possession, it is not such

as to defeat the right of stoppage. For this there must

be actual possession, or " another kind of constructive

possession by the vendee

—

i.e., when the goods have

been delivered by the carrier, and have reached the

hands of an agent to the vendee to be iield at his

disposal '' (c). Actual pos.session raises no difficulty,

but it is often hard to state whether a delivery is sucii

as to give a constructive possession to the buyer. If it

amounts to actual receipt within llie meaning of s. -i of

the Sale of Goods Act such i)ossession will arise. A

leading case is that of Whitehead v. ^[inhrson (d) ;

there the assignee of the bankrupt buyer went on

board a vessel on which was timber consigned to the

buver ; he touched it and told the captain he was there

to take possession of the cargo, but the captain did not

assent to hold them on these terms. It was held that

no constructive ])ossc<ssion aros(> in the buyer, and that

the right of stoppage did not cease. And generally, if

the carrier does not hold the goods as agent for the

consignee, owing fiu-ther duties to him than those of a

mere carrier, he cannot acquire {possession for such

consignee. If, however, he becomes, with his own

consent, a storekeejx'r lor the (•on>ign('(\ he can acipiiie

such possession.

It is not difficult to say when the goods have reached

their destination when they are .sent direct between

(r) Uhktt. L..I., in A'<n(lal v. .l/r/7-.v/,./// (1S,S;{). 11 Q. H. ]).:\-,C,,

3(M.

(_</) (1842), It M. >\; W. 518.
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consicrnor and consionee. but there is more uncertainty

when the floods, though not yet arrived at their ultimate

point, have reached an intermediate phice of rest

—

e.<j.,

A. sends goods to London to be forwarded to Hamburg ;

is London or Hamburg the destination ? In DLcon v.

Baldicen (e), Lord Ellenborough stated that :
" The

goods had so far gotten to the end of their journey, that

they waited for new orders from the purchaser to put

them again in motion, to communicate to them another

substantive destination, and that without such orders

they would continue stationary," and this he considered

to mark an end to the transitus. Some recent cases

illustrate the point and support the above test. In E.c

jyarte Miles (/'). an agent in England bought goods for

a Jamaica firm, the vendors beino- aware of the residence

of the firm. The agent asked the vendors to send the

goods to certain shipping agents at Southampton for

shipment by a certain vessel, and this was done. The
*' particulars for clearance " were sent, and the vendors

asked the shipping agents to ^^ forward as d/'rected,"

but the name of the consignee and the destination were

communicated, not by the vendors, but by the buyer's

agent, and the bills of lading described the latter as

consignor. The court held, so far as related to the

vendor's right of stoppage, that the transitus ended at

Southampton. Brett, M.R., said :
" As a matter of

business, it is impossible to say that [the shipping

agents] could properly have shipped the goods for

Jamaica without receiving further orders as to the

person to whom they were to ship them. They

were to receive directions from the purchasers as to

the person to whom they were to ship them, and the

(e) (1804), 5 East, 17.3, 186. (/) (188.3), 15 Q. B. D. 39.
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purchasers were to communicate to them another

substantive destination. . . . The case, therefore,

seems to me to be within the authority of Di.ron v.

Baldwen *'
(</). So in Kendal v. Mursltall (/t), it was

decided that where goods are sent by an un])aid vendor

to a forwarding agent, who is instructed as to the

ulterior destination by the buyer, the rii;ht of stoppage

is lost when they reach the agent. On the other hand,

in Bethell v. Clark (i), the l)uyers purchased goods of

the vendors, who resided at Wolverhampton, and sent

them a consignment note as follows :
" Please consign

the 10 hhds. hollow-ware to the Darlhv/ D<ncns, to

Melbourne, loading in the East India Docks. To come

up at once." The buyers became insolvent and the

vendors stopped the goods, but not until they liad been

put on board the Ikirliiui Doicns. The (jucstion arose,

was the transit at an end ? and the courts unanimously

decided " No," Lord Esher, M.K., laying down this

principle :
'" Where the transit is a transit which has

been caused either by the terms of the contract, or by

the directions of the purchaser to the vendor, the right

of stoppage in transitu exists ; but, if the goods are not

in the hands of the carrier by reason either of the terms

of the contract, or of the directions of the purchaser to

the vendor, but are in transitu afterwards in consequence

of fresh directions given by the purchaser for a new-

transit, then such transit is no part of tlie original

transit, and the right to stop is gone " (X).

((f) (1804), 5 East, 17:> ; and see Vulpij v. <9/7/.v<.« (1817), 4 C. B.

837.

(A) (1883), 11 Q. n. 1). 35(5.

(0 (1887), 19 Q. B. D. oo3 ; and (1S8S), 20 Q. B. ]). Glo.

(ft) Sec also Kx parte lUievear China Clay Co. (187;0, H Cli. I).

560; Coates v. Ha ilton (IH27), »". B. A: C. 422; Lyons v. IfofTniini/

(1890), 15 App. Cas. 391.
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There is no particular form of procedure required in

the exercise of the right. Simple notice to the carrier

is enough, but it must be given to the person actually

in possession {e.<j., the ship's master), or if to an

employer of such person (e.g., shipowner), then in time

to allow, with the exercise of reasonable diligence, the

[terson in charge to be communicated with (/), and it

has been questioned whether or no there is any duty in

tlie shipowner to communicate with the master {m).

Neither the right of lien nor the right to stop in

transitu is defeated by any sale or other disposition of

the goods which the buyer may have made without the

seller's consent (n). But if a document of title to goods,

e.g.. a bill of lading, has been lawfully transferred to

anv person as buyer or owner of the goods, and that

person transfers the document to one who takes it in

good faith and for valuable consideration, then if such

transfer was by way of sale the right of lien and stoppage

in transitu is defeated («). The same effect is produced,

whether the transfer be made by the vendee or by a

mercantile agent, " entrusted with the bill of lading."

A bona fide transfer by w^ay of pled̂ gejjf the document I

^tle will defeat the right to a certain extent^ : the

unpaid seller's right issuBjecFtothat of the bona fide

transferee for value (o). If,_lJie4:€i£oa:£^_the_yende£__i:fi-

taius any property in the goods, the vendor may exercise

(0 s. G. A., s. 46.

(w) Ex parte Falk (1880), 14 Ch. D. 446 ; 7 App. Cas. 573,

585.

(«) S. G. A., s. 47 : Liekbarrow v. Mason (1793), 1 Sm. L. C.

(11th ed.), p. 6!)3 ; see also Ctihn v. Poeh-tt's Bristol, dc. Co.. Limited,

ante, p. 244.

(o) S. G. A., s. 47 ; Liekbarrow v. Mason, supra.
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hi.s ri^^ht against this ; e.a.. in In re W'estzinthitsip),

L. & (Jo. were indebted to H. & Co. to an amount of

£9,271, and H. & Co. held as security a l)ill of hidino-

antl certain other property ; L. & Co. liecame bankrupt,

and the unpaid vendor stopped the ooods ; it was

decided that after the payment of H.&Co. the stoppage

was good, and that the vendor liad a ri^ht to insist that

H. & Co. should first be paid out of the security other

than the goods represented by the bill of lading, and

that in the case only of insufficiency of value of such

other security .should they resort to the security of the

goods. In Kemp v. Fal/c {q), Lord BLACKBruN said :

" The unpaid vendor's right, except .so far as the interest

had passed by the pledging of the l)ill of lading to the

})ledgee or the mortgagee, whichever it was. enal)led

the uiijiaid vendor in ecjuity to stoj* /// transitu every-

thing which was not covered by tliat ph'dge. That was

settled and has been considered law, or rathei- equity,

ever since the case of /» re Wedzitttlms. -muX has been

affirmed in Spahlhio v. Jhidlnii. and I ha\e no <h)ubt it

is very good law uj)()n that point.''

So far has the vendor's i-ight been taken, tliat it lia-^

been held that where goods have been sub-sold, l)ut

the bills of lading not actually transferred, if the

transitus is not ended, the vendor may stop them (r).

A somewhat bold extension of the vendor's rights was

made in E.t parte GoUin;/, Davis cS* Co. (s) ; in that

case it was decided that the unpaid vendor might stop,

(;;) (18:^4). 5 B. k Ad. 817.

(j) (1HM2), 7 App. ('as. .-,7H; and sec .Sjxildl/ii/ v. liviJiiKj (184(1),

6 lieav. 37(J ; 15 L. .1. Oh. 374.

(r) Kemp v. Falk (IH82), 7 App. Cas. .'.7:?.

(*) (1880), 13 Ch. I). 028.
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not the goods, but the unpaid purchase-money payable

by the sub-purchaser to the vendee. This was approved

by Bramwell, L.J. (t) ; but the principle inA'olved in

that decision cannot be considered as firmly established,

and in the House of Lords, Lord Selborne said :
" I

assent entirely to the proposition that where the sub-

purchasers get a good title as against the right of

stoppage in transitu, there can be no stoppage m
transitu as against the purchase-money payable by them

to their vendor ; at all events, until I hear authority

for that proposition, 1 am bound to say that it is not

consistent with my idea of the right of stoppage iii

transitu that it should apply to anything except to the

goods which are in transitu " (u).

Re-sale of Goods subjected to Lien or Stoppage in

Transitu.

As the contract of sale is not usually rescinded by the

exerci se of the right of lien or of stoppage in transitu
,

"TTTollows that, as a rule, re-sale is not allowable. But

if, notwithstanding this, the unpaid seller re-sells, the

new buyer acquires a good ti tle as against theoriginal

and defaulting buyer (,'•). In certain cases the ujrpaicl

vendor is entitled to re-sell, viz.. (i) where the right

was expressly. r'^^^^'v^''! ^n the, contract of sale (y) ;

(ii) where thejrood s :i re perishable (c) ; or (iii) where

the unpaid seller gives notice to the buyer of his intention

(0 Ex parte Falk (1880), 14 Ch. D. 457.

(?0 (1882), 7 App. Cas., at p. 577. The remainder of the opinion

i? especially worth reading, as being an authoritative statement on this

question.

(.r) S. G. A., s. 48 (2).

(y) Ibid., s, 48 (4). (--) Jbid., s. 48 (3).
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to re-sell, and the buyer does not, within a reasonable

time, ])av_or tender tHe price {:). In these ca^es the

seller mav re-sell and claim damagos for breach 'of

contract.

Transfer of the Property/.

It is often necessary to determine at what exact point

of time the property in ooods passes to tire purchaser,

and more especially as, in the absence of agreement to

the contrary, ami where neither ])arty is in default, the

risk, as a rule, lies on the owner : re.t perit domino (a).

The cardinal question when the "joods are specific or

ascertained is, what is tbe intent ion ot the i)arties^ If

an answer to this can ])e ol)tained. the time when the

property passes is fixed by that answer, for the intention

of the parties governs the matter (b) : and where that

intentiQn__dQes not otherwise ap])ear, the followin<r are

rules for ascertairmutJ^t:

Sale of Spec/fic Chattels.—(i) When a given speci-

fied thing is sold unconditionally and in a deliverable

state (c), the property passes to the buyer at the time

of sale ; e.a., if I go to a shop and buy a certain l)ook,

on the completion of the bargain the book is mine(</).

The seller may be entitled to retain the thing sold until

he receives the price, but this right arises from lien, and

not from any right of property. " Where by the contract

itself the vendor appropriates to the vendee a sjiecific

chattel, and the latter thereby agrees to take that

(r) S. G. A.. R. 48 (3).

(a) Ibid., 8. 20. (ft) Ibid., s. 17 (1).

(r) That is, state in which the hiiver is hound to accept (ibid.,

s. H2(4)).

(<f) Ibid., ^. 18, r. 1.
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specific chattel, and to pay the stipulated price, the

parties are then in the same position that they would

be after a delivery of goods in pursuance of a general

contract " (e). Thus, A. bought a given stack of hay

for a sum payable on a future occasion ; and it was

held to be a sale passing the immediate property (/').

The practical result of this would be that the hay would

remain at the risk of the purchaser, though in the

absence of special agreement he could not remove it

until he had paid the price.

(ii) When the goods are sold specifically, but the '

seller is bound to do something to them for the purpose

of putting them into that state in which the purchaser

is to be bound to accept them, that is, into a deliverabl

state, in the absence of circumstances indicating a con

trary intention, the property does not pass until sue

thing be done, and the buyer has notice thereof Q/).

For instance, if the seller is to deliver the goods at

a particular place, the property passes only w^hen they
are delivered there (h). S o. al so, if the thing sold.

though specified, is not yet in existence, or is only

partially finished7g./7., a' tiling"!^ be made to orderTfEe

buyerobtains the proprietorship only on completion (of

course, in the absence of agreement, express or implied,

to thecontrary) ; e.g., in Clarke v. Spence (/), B.

agreed to build a ship, to be paid for by instalments at

periods coincident with certain stages in its building.

0) Parke, J., in Dixon v. Yates (1833), 5 B. & Ad. 313, 340.

(/) Tarling v. Baxter (1827), 6 B. &. C. 360.

(^) S. G. A., s. 18, r. 2.

(/<) COCKBCRN, C.J., in Calcutta Co. v. De Mutton (18G3), 32 L. J.

Q. B. 322.

(0 (1836), 4 A. & E. 448.
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Two instalments had been paid wIumi B. became bank-

ruj)t, and tiie point at issue was, to whom did the

vessel belong ? And the court stated that " until the

last of the necessary materials be added, the vessel

is not complete, the thinu" contracted for is not in

existence. . . . And we have not l)een able to find

anv authority for savino\ that Avhile the rhino- von-

tracted for is not in existence as a whole and is

incomplete, the (general property in such parts of it as

are from time to time constructed shall vest in the

purchaser, except the above passage in ]^'o<Hh v.

Russeir' (X). In this particular case it was decided

that the payment by instalments evidenced an inten-

tion to take and give pro})erty in the thing, so far as

it was constructed at the time of payment of each

instalment. In a subsequent case, Pakkk, B., said :

"A chattel which is to be delivered ni fnturo does not

pass bv the contract "'
(7).

The rule under consideriition applies only il' the work

to be done upon the thing is to be accomplished before

delivery, f^.//., it will not apply if a vendor agrees to do

certain repairs after delivery (in) : and lurther, only if

the something to be done is to be done by the vendor.

An agreement by the buyer to do sometliing to the

goods—and such is conceivable— does not atfect the

passing of the property.

(iii) AVhere anything remains to be done to the

(Toods, for the jnirpose of ascertaining the jirice, as by

(Jt) Sec this case, (1822), .". B. & Aid. It43.

(0 LaidJcr v. Ihirliiixon (18H7), 2 M. vV: \V. ('.02. And when there

is n question whether the case is one of stile or work, see A7i<jlo-

Eqyptian yaviijdtion Co. v. Ilcnnie (1875), h. U. 10 C. 1'. 271.

(wi) See Gnairg v. IIej)ke (1818), 2 B. & Aid. 131,
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weio-hino;, measurino;, or testino- the ooods, where the

price is to depend upon the quantity or quality of the

goods, the performance of these things with notice to

the buyer shall be a condition precedent to the transfer

of the property, although the individual goods be ascer-

tained, and they are in the state in which they ought to

be accepted (n).

This refers most probably to any weighing or

measuring by the vendor, and is thus a particular case

of rule (ii) ; e.c/., in Simmons v. Sioi/t (o), a specified

stack of bark was sold at £9 Ds. per ton, and a portion

thereof was weighed and taken away ; it was decided

that the property in the remainder had not passed

because it was to be weighed, and " the concurrence

of the seller in the act of weiuhino; was necessarv."

But in Furley v. Bates i^p), the buyer was to weigh the

goods at his own expense, at a machine past which they

would be taken in transit : and it was decided that here

the property did pass, and an opinion was expressed

that if the weighing or measuring was to be done by

the buyer, the property would, as a matter of law,

always pass.

(iv) Where the buyer is by contract ]:)Ound to do

anything as a condition, either precedent or concurrent,

on which the passing of the property depends, the pro-

perty will not pass till the condition be fulfilled, QXQn

though the goods may have been actually delivered

into the possession of the buyer ; e.g., if payment and

delivery are to be concurrent and by mistake goods are

(/i) S. Cx. A., s. 18, r. 3.

00 (1826), 5 B. & C. 857.

(i?) (1865), 2 II. & C. 200.
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delivered before payment, the tjoods may l)e demanded

back (q),

k (v) "When goods are delivered to the buyer on

" approval " or on '" sale or return " the property in

them passes to the buyer when (1) he signifies his

approval or acceptance to the seller, or does any other

act adopting the transaction ; or (2) if without giving

notice of rejection he retains the goods beyond a time

fixed by agreement or beyond what, in view of all the

facts, is a reasonable time (rj.

If the buver iiledofes the goods, he does an '"act

adopting the transaction " (s), but the property will not

pass if the goods are fraudulently pledged by a j)erson

to whom the buyer has delivered them for a special

})urpose which is consistent with the terms of his

contract and the ownershi}) of the seller (t).

Sale of an Uns]>ec[ned Chatte l.—The eontr;iet is luM-e J

merely an execu tory agreeimait, ami until the g^'uls "^

are ascertained (j/) the )>roperty does not pass . .Such >

cases wiTl include Those which were (lescrii)ed as

^i bargain for a certain quantity, e.c a greater qunn-

tity " (.c) ; g.^^Tsale of so many tons of hay out of_^^

certain year's produce . But where the goods have been

chosen out of the bulk, and being in a deliverable state,

are unconditionally appropriated to the contract, either

bv the seller with the assent of the buyer, or by the

buyer with the assent of the seller, that which was

(j) Per Bayley, J., in liishnp v. Shillito (isl'.i), -' B. A: Aid. 329 n.

(r) S. G. A., 8. 18, r. 4.

(*) Kirkham \. Attrnhorouijh
, [1897] 1 Q. B. 201.

(/) Wriner v. Gill, [1905] 2 K. B. 172
; [1900] 2 K. B. 574.

(?0 S. G. A., s. 16.

(ar) Gillctt v. Hill (1834), 2 C. & M. 5.S0.
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formerly a mere agreement to sell becomes an actual

sale, and the property passes (?/).

A question of some difficulty arises, when it is required

to settle who has the right of appropriating—say, that

A. orders of B. 500 pounds of a given kind o£ sugar,

here it is usual for B. to select from the bulk the par-

ticular portion of sugar bought, but it is not always so

easy to determine. Blackburn lays down this rule (c) :

" When from the nature of an agreement an election is

to be made, the party who is by the agreement to do the

first act, which from its nature cannot be done till the

election is determined, has authority to make the choice

in order that he may perform his part of the agreement

;

when once he has performed the act, the choice has been

made and the election irrevocably determined, but till

then he may change his mind" ; e.g., if the purchaser is

to send for and take away a certain number of bricks

out of a stack, as he cannot do this until appropriation,

he has the right to select ; if the seller is to send them,

he has the right of appropriation.

In Calcutta Co. v. I)e Mattos {a), coals were to

be delivered by the defendant at Rangoon, and for that

purpose were shipped from London to that port ; in

accordance with his contract, he gave the bill of lading

and the policy of insurance to the company. Lord

Blackburn said : "As soon as De Mattos, in pursuance

of the stipulations, gave the company the policy and bill

of lading, he irrevocably appropriated to this contract

the goods that were thus shipped. ... So that from

that time what had originally been an agreement to

(y) S. G. A., s. 18, r. 5.

(r) Blac'kbura on Sales (3rd ed.), p. 139.

(rt) (1863), 32 L. J. Q. B. 322.
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supply any eoiils answering the description became an

agreement relatin;i to those coals only, just as much as

if the coals had been spccitied from the first."

The above rules are those that generally prevail, but

in many instances they are passed over in accordance

\vith the~rutention of the contractors. " There is no

rule of law to prevent the parties in cases like the present

from making whatever bargain they please. If they use

vv'ords in the contract showing [an intention] this inten-

tion is effectual
*'

(A). In Young v. Maftheics (c), a

purchaser of bricks sent his agent with an order for

delivery, and the vendor's foreman declareil his inten-

tion of deliverin<i- whenever he could y-et riil of a man
who was in possession under a distress : he then pointed

to various clumj)s, consisting of bricks, some unfinished,

some finished, and said that out of those the delivery

should be made. It was decided, on these facts, that

there had been a sutHcient appropriation, and that the

property had [)assed. Eule, C.J., said :
" The well-

known general rule that the property does not pass to

the buyer while anything remains to be done by the

seller, either to com])lete the goods or to ascertain the

price, does not therefore apply to the present case.

There is no doubt that the parties could pass the ])ro-

pertv in all the bricks, whether finished or not, if such

was their intention."'

So if the vendor retains a Jus disjtone/uH^ this will

show an intention not to part with the ])roperty in the

goods till the happening of some specifi<'d event (d),

generally until payment of the price. If the bills of

(/y) Lord Blackburn in Cnlnttta Co. v. Dc Mattos, supra. See

Cadle V. Playford (1872), L. K. 7 Kx. 98.

(f) (18G7), L. \i. 2 C. r. 127. (^/) S. G. A., s. 19.
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lading are made deliverable to the consignor's order,

the consignee does not get the property until the

happening of something further (e) ; the consignor's

absolute power of disposal is not lost, even if the con

signee otfers to accept l)ills or to pay the price (/'). If

a purchaser receives the bill of lading together with a

bill of exchange for acceptance, this is evidence of

intention on the part of the vendor not to part with the

goods till acceptance of the bill (c/) ; but upon ac-

ceptance of the bill or payment of the price, the

property will vest in the buyer, the seller's conditional

appropriation of the goods having thereby become

unconditional (/').

Sales by Auction (A).

When goods are sold by auction each lot is prima

facie deemed to be the subject of a separate contract of

sale. The sale is complete when the hammer falls, or

as otherwise customary, and after that time the bid

may not be retracted. The seller or his agent may bid,

but only if an express notification to that effect is

given ; a contravention of this rule makes the sale

fraudulent. The seller may notify that he has placed

a reserve price on the goods (A).

(0 Vim Casteel v. Booker (1848), 2 Exch. 691 ; and see Walt v.

Bilker (18i8), 2 Exch. 1 ; Titrnrr v. Trustecx of the Liverpool Bockx
(1S.-,1), (3 Exch. 543.

( f) See ca>es in the hist note, and also Cotton, L.J. , in Mirahlta v.

Imperial Ottoman Bunk (1878), 3 Ex. D. HJ+.

(.7) S. G. A., s, ly (3) ; Shepherd v. Harrison (1871). L. R. .j H. L.

IKi.

(//) S. G. A., s. 58. As to auctioneers, see ante, pp. 155—157.
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NEGOTIABLE INSTRUMENTS.

A NEGOTIABLE instrument has been defined by liis

Honour Judge Willis, K.CI,, as "one the property in

** which is acquired by anyone who takes it bona fide,

and for vahie, notwithstandino; any detect of title in

the person from wliom he took it ; from whioli it follows

that an instrument cannot be negotiable imless it is

such and in such a state that the true owner could

transfer the contract or enfjiiffcment contained there-

in by simple deliA-ery of the instrument " (/). This

definition involves the following characteristics of a

negotiable instrument, viz. : (i) Property in it passes

from hand to hand by mere delivery
;

(ii) the holder

in due course is not prejudiced by defects of title of his

transferor or of previous holders
;

(iii) he can sue in

his own name
;

(iv) he is not affected by certain defences

which might l)e available against previous holders,

e.;/., fraud to which he is no party (/). This may be

illustrated by examples : A. owes B. .-ESOO ; he gives a

written recognition of the del)t—say the shortened form

of acknowledgment known as an I. 0. U. The debt

evidenced by this cannot be handed on to C so as to

enable ('. to sue on it, unless it be assigned in writing

and unless A. receives a written notice of the transfer;

even then any defence good against B., e.(/., no con-

sideration, will be good against ('. But if A. gives B.

(/) Willis on Negotiable Settlements (Ist eil.). P- 6.

(A;) See per Howex. L.J., in Simmons v, London Joint Stock Bank,
[IS91] 1 Ch., at p. 294,



Negotiability. 287

a bill of exchange payable to bearer for £500, then

when C. gets the bill from B. he can sue A. without

giving special notice of the assignment, and if he is a

holder in due course, he is not liable to be defeated

by any defence personal to B., e.a., fraud by B. in

obtaining the bill from A.

The character of negotiability does not attach itself
;

to every instrument, but only to those which have !

obtained it either by mercantile custom or statute.

Wiiether or not a document is negotiable is in many

cases a question of fact to be proved by evidence : in

some cases instruments are, as a matter of law, recog-

nised as negotiable. Bills of exchange, promissory

notes (including bank notes), cheques, Exchequer bills,

East India bonds (I), circular notes (m), dividend

warrants, share warrants (n), debentures payable to

bearer (o), and certain scrip and bonds, are negotiable.

On the other hand, post office orders (/)), share

certificates and transfers (q), and the bulk of

scrip and bonds, are not negotiable : an I. 0. U. is I

not neootiable, nor usuallv is an ordinarv letter of

credit. Documents of title to goods have some of the

characteristics of negotiability ( /).

The list of negotiable instruments may increase, as

the law recognises instruments as negotiable when they

(0 51 Geo. .S, c. 64, s. 4.

(/«) ConHans (Quarry Co. v. Parker (186S), L. K. 3 C. P. 1 ;

Chalmers (7th ed.), p. 331.

(7j) Webb, Hale S,- Co. v. Alcj-audria Water Co., Limited (19U5),

21 T. L. K. 572.

((>) t>ee pout, p. 296.

(/;) Fine Art Society v. Union Bank (1886), 17 Q. B. D. 705.

{q) Chalmers on Bills of Exchauge (7th ed.), p. 359 ; Sican v.

Xorth Briti.<sk Australasian Co. (1803), 32 L. J. Exch., at p. 278.

(?•) See ante, pp. 275, 276, and post, p. 206.
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are transferable by delivery and are regarded by custom

as negotiable. A contrary practice would be "founded

on the view that the law merchant ... is fixed

and stereotyped, and incapable of beiuii' expanded and

enlarged so as to meet the wants and re(|uireni('nts of

trade in the varying circumstances of commerce " (s),

and though the greater or less time during which a

custom has existed nuiy be material in determining how

far it has generally prevailed, if a usage is once shown

to be universal, effect will be given to it, though it may
not have formed part of the law merchant as previously

recognised and adopted by the courts (^). On the

other hand, a contrary view was expressed in Cro\icli v.

The Credit Fonder (u), hut the decision of Kennedy, J.,

in Bechuanaland Exploration Co. v. London Tradinn

Bank (.r), shows that the class of negotiable instru-

ments may be enlarged by the growth of mercantile

custom. It was held in that case, upon })roof by

evidence adduced in court of recent usage in the

mercantile world, that debentures payaljle to bearer

issued by an English company in p]ngland were nego-

tiable instruments, ami that (^voncJi v. The Credit

Fonder was in effect overruled l)y (joodn-in v. Roharts.

Neiiotiahility of Bills of Fxdianoe, Promissory/ JS^otes,

Bank Notes, Exchequer Bills, and Cheques.—In Good-

win v. Roharts (y), CoCKBURN, C'.J., shows the origin

A
(.v) GiHxhrhi V. Boharts (I87r)), L. 11. 10 Ex., at p. 3-f6 ; 1 App.

Cns. 47t) ; Simmonx v. Lonthni Joint Stock Bank, [181(2] A. C. 201.

(0 Goodwin v. Bohurta (187.-)), L. li. 10 K.\.. at p. 356.

(m) (1873), L. K. 8 Q. B. 374.

(a-) [1898] 2 Q. B. f,hS ; 3 Com. Cas. 285 ; Edehtein v. Schvler ^•

Co., [1902] 2 K. B. 144 ; 7 Com. Cas. 172. !?ee further, jf^o.v/, p. 296.

(y) (187.-)). L. K. 10 K.x. 337, 346.
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of the neootiable character of these instruments. He
says :

•• Bills of exchange are known to be of com-

paratively modern origin, having been first brought into

use, so far as is at present known, by the Florentines

in the tw^elfth, and by the Venetians about the

thirteenth centurv. The use of them gradually found

its way into France, and, still later, and but slowdy, into

England. . . . According to Professor Story,

. . . • the introduction and use of bills of exchange

in England . . . seems to have been founded on

the mere practice of merchants, and gradually to have

acquired the force of a custom.' "With the develop-

ment of English commerce the use of these most

convenient instruments of commercial traffic would of

course increase,' yet, according to Mr. Chitty, the

earliest case on the subject to be found in the English

books is that of Martin v. Boiire (~), in the first of

James I. Up to this time the practice of making these

bills negotiable by indorsement had been unknown, and

the earlier bills are found to be made payable to a man

and his assigns, though in some instances to bearer.

But about this period, i.e., at the close of the sixteenth

or the commencement of the seventeenth century, the

practice of making bills payable to order, and trans-

ferring them by indorsement, took its rise. Hartmann,

in a very learned work on bills of exchange, recently

published in Germany, states that the first-known

mention of the indorsement of these instruments occurs

in the Neapolitan Pragmatica of 1607. Savary . . .

had assignedi to it a later date, namely, 1620. From

its obvious convenience, this practice speedily came into

CO (1G03), Cro. Jac. 6.

M.L. U
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general use, and, as part of the general custom of

merchants, received the sanction of our courts. At first,

the use of bills of exchange seems to have been confined

to foreion bills between Enolish and foreimi merchants.

It was afterwards extended to domestic bills between

traders and finally to bills of all persons whether

traders or not. [See Chitty on Bills (8th ed.), p. 13.]

"In the meantime, ])roniissory notes had also come into

use, differing herein from l)illsof exchange, that they were

not drawn upon a third party, but conta'ined a sini[)l(^

promise to })ay by the maker, resting, tlierefore, upon

the security of the maker alone. They were at first made

payable to bearer, but when the practice of making bills

of exchange payaljle to order, and making them trans-

ferable by indorsement, had once l)ecome established,

the practice of making ])romissory notes payable to

order, and of transferring them by indorsement, as had

been done with bills of exchange, speedily ]irevailed,

and for some time the courts of law acted upon the

usage with reference to promissory notes, as well as

with reference to bills of exchange. In 1G80, in th<'

case of SJteldtm v. Ilentleij (a), an action was l)rought

on a note under seal, by which the defendant jtromised

to pay to bearer -ElOO, and it was objected that the

note was void, because not made payable to a specific

person. But it was said by the court, * Traditio facit

chartam Inqui, and by the delivery he (the maker)

expounds the person before meant ; as when a merchant

promises to pay to the hearer of the note, any one that

brings the note shall be paid.' Jones, J., said that

' It was the custom of merciiants that made that

(«) (1681), 2 Show. lOU.
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good '

(6) . . . In WilUams v. Williams (c), where

the plaintiflf brought his action as indorsee' as against

the payee and indorser of a promissory note, declaring

on the custom of merchants, it was objected on

error, that the note having been made in London, the

custom, if any, should have laid as the custom of

London. It was answered ' that this custom of

merchants was part of the common law, and the court

would take notice of it e,c officio, and therefore it was

needless to set forth the custom specially in the declara-

tion, but it was sufficient to say that such a person

secundum usum et consuetudinem mercatorum, drew the

bill,' and the plaintiff had judgment.
" Thus far the practice of merchants, traders, and

others, of treating promissory notes, whether payable

to order or bearer, on the same footing as bills of

exchange, had received the sanction of the courts, but

Holt having become Chief Justice, a somewhat un-

seemly conflict arose between him and the merchants

as to the negotiability of promis.?bry notes, whether

payable to order or to bearer, the Chief Justice taking

what must now be admitted to have been a narrow-

minded view of the matter, setting lii.-> face strongly

against the negotiability of these instruments, contrary,

as we are told by authority, to the opinion of West-

minster Hall, and in a series of successive cases, per-

sisting in holding them not to be negotiable by

indorsement or delivery. The inconvenience to trade

arising therefrom led to the passing of the statute of

3 & 4 Anne, c. 9, whereby promissory notes were made

(J)) See Bromwich v. Lloyd (1697). 2 Lutw. 1582.

(^~) (1693). Carth. 269.

u 2
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capable of being assigned by indorsement or made

payable to bearer, and such assi«rnment was thus

rendered valid beyond dispute or ditiieulty. It is

ol)vious from the preamble to the statute, which merely

recites that ' it had heen held that such notes were not

within the custom of merchants,' that these decisions

were not acceptable to the profession or the country.

Nor can there be much doubt that, by the usap;e

prevalent amongst merchants, these notes had been

treated as securities negotiable by tlu' customary method

of assigntnent as much as bills of cxcliiingc properly

so called. The statute of Anne may indeed, practically

speaking, be louke(l upon as a declaratory statute,

confirming the decisions prior to the time of Lord

Holt.
" We now arrive at an e])och when a new form of

security for money, viz., goldsmiths* or /'ankers^ notes,

came into general use. Holding them to be part of

the currency of the country, as cash. Lord Mansfield

and the (Jourt of King's Bench Imd no difhculty in

holding, in MilUr v. Rare (d), that the property in

such a note passes, like that in cash, l)y delivery, and

that a party taking it l)ona fiile. and i'or value, is con-

secjuently entitled to hold it against a former owner

from whom it has been stolen.

•• In like manner, it was held, in Collins v. Martin{e).

that where bills indorsed in l)lank had l)een deposited

with a banker, to be received when due, and the latter

had pledged them with another banker as security for

a loan, the owner could not bring trover to recover

them from the holder.

(r/) (17'.n). 1 Hurr. \r,2. (<•) (1797), 1 B. k V. C48.
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" Both these decisions, of course, proceeded on the

ground that the property in the bank-note payable to

bearer passed by delivery, that in the bill of exchange

by indorsement in blank, provided the acquisition had

been made bona fide.

•' A similar question arose in Wool:e>i v. Pole (/ ), in

respect of an exchequer bill, notoriously a security o£

modern growth. These securities being made in favour

of blank or order, contained this clause, ' If the blank

is not filled up, the bill will be paid to bearer.' Such

an exchequer bill, having been placed, ^^'ithout the

blank being filled up, in the hands of the plaintiff's

agent, had been deposited by him with the defendants

on a bona fide advance of money. It was held by

three judges of the Queen's Bench, Bayley, J., dis-

sentiente, that an exchequer bill was a negotiable

security, and judgment was therefore given for the

defendants. The judgment of Holroyd, J., goes fully

into the subject, pointing out the distinction between

money and instruments which are the representatives

of money, and other forms of pro[)erty. ' The courts,'

he says, ' have considered these instruments either

promises or orders for the payment of money, or

instruments entitling the holder to a sum of money,

as being appendages to money, and following the nature

of their principal.' After referring to the authorities,

he proceeds :
' These authorities show that not only

money itself may pass, and the right to it may arise,

by currency alone, but further, that these mercantile

instruments, which entitle the bearer of them to money,

mav also pass, and the right to them may arise, in

(/) (1820), 4 B. & Aid. 1.



294 Negotiablk Instrl'Mext.s.

like manner, by currency or delivery. These decisions

proceed upon the nature of the property {i.e., money)

to which such instruments ^ive the right, and which

is in itself current, and the effect of the instruments,

which either give to their holders, merely as such, a

right to receive the money, or specify them as the

persons entitled to receive it.'

" Another very remarkaVde instance of the efficacy

of usage is to 1k> found in much more recent times. It

is notorious that, with the exception of the Bank of

England, the system of hanking has recently undergone

an entire change. Instead of the banker issuing his

own notes in return for the money of the customer

deposited with him, he gives credit in account to the

depositor, and leaves it to the latter to draw upon him

to bearer, or order, by what is now called a cheque.

Upon this state of things the general course of dealing

between bankers and their customers has attached

incidents previously unknown, and these ))y the decisions

of the courts have become Hxcd law. Thus wliilc an

ordinarv drawee, although in po>session of funds of

the drawer, is not bound to acccjit, unless by his own

agreement or consent, the banker, if he has funds, is

bound to pay on ])resentatioii of a cliecjue on demand.

Even admission of funds is not sufficient to bind an

ordinary drawee, while it is sufficient with a banker
;

and money deposited with a l)anker is not only money

lent, but the l)anker is bound to repay it when called

for by the draft of the customer (f/). Besides this, a

custom has grown up amongst Vjankers themselves of

marking cheques as good for the purposes of clearance,

iff) Pott V. Cif/f/j (1N47), IG M. v\: W. 321.



Negotiability. 295

by ^vhich they become bound to one another (h). . . .

It thus appears that all these instruments, which are

said to have derived their negotiability from the law

merchant, had their origin, and that at no very remote

period, in mercantile usage, and were adopted into the

law by our courts as being in conformity with the

usages of trade."

yegotiabiUty of Bonds Pai/aJde to Bearer.—It has

been decided in several cases that foreign bonds payable

to bearer, the property in which passes by mere delivery,

will be deemed negotiable by the English law, if it is

the custom of the money market in England (/) to

treat them as negotiable. The earliest leading case in

which this was laid down|was Gorgier \. Mieville (k)—
a case dealing with Prussian Government bonds. This

has been approved and followed on many subsequent

occasions, t*.//., in Goodwin \. lioharts(l), in which it

was decided that scrip to bearer for Russian bonds was

by custom negotiable. The most authoritative of recent

cases bearing on this topic is London Joint Stock

Bank v. Simmons, in the House of Lords (m), in which

certain Argentine bonds were treated as negotiable.

ye<jotiahiUty of Dividend Warrants.—A dividend

warrant has many of the characteristics of a cheque,

and the Bills of Exchange Act, 1882 (45 & 46 Vict,

c. 61). provides that the rules relating to the crossing

of cheques shall apply to dividend warrants («), and

(/() As to the negotiability of cheques, see McLean v. Clydesdale

Banhing Co. (1884), 9 App. Cas. 95.

(t) Picker V. London and Ciunty Banli (1887), 18 Q. B. D. 515.

(A) (1824). 3 B. i: C. 45.

(0 (1876), L. R. 10 Ex. 337 ; 1 App. Cas. 476.

(w) [1892] A. C. 201. ('0 Section 95.
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that uothin;T in the Act shall affect the validity of any

usage relating to dividend warrants or the indorsement

thereof (o). The received opinion i-^ that dividend

warrants are negotiable (/)).

Setjotialniity of iJehentiwes.—The custom of merchants

to treat debentures payable to bearer as negotiable has

recently been recognised by the court, IkhIi in the case

of English and foreign bonds, and judicial notice will

now be taken of the fact that such bonds are negotiable.

Accordingly, those debentures to which the custom

applies must be considered as negotiable in the strict

sense of the t<'rm (y).

Qitani-jyctfotiahilit// of Jiills of LaiUnn.—According

to the special verdict of the jury in Lickhavrow v.

Mason (r), bills of lading, if drawn to order or assigns,

are by the custom of merchants negotiable by delivery

and indorsement for value, provided that the goods

represented by the bills have been shipped and the

voyage has not yet been completed nor ddivrry made
;

if the indorsement is in blank the holder is entitled to

till in the name, and thus put the l)ill ow a negotiable

footing. This statement of custom has been adopted

l)V the court as law. If the bill is not drawn to" order

or assigns " of the holder, it seems the bill is not

neootiable (s). Nevertheless bills <>f lading, though

00 Section y7 (H) (A).

i^p) Chalmers on Hills of Exchange (7th ed.). P-
•^•">^>-

((/) JirrhiiiDinhind Kxplot'titiini Co. v. Liindon Tradimj Bank,

Limited. [IS'.t.H] •> Q. IJ. H.").s
; 3 Com. Ca8. 285 ; Edvlattin v. Schuler

Sf Co., [1U021 2 K. B. H4 ; 7 Cum. Ca.s. 172.

(/•) (1793), 1 Sm. L. C. (11th e<l.), p. fi'.t.S.

(») llcndi'mi'ti V. Cumptoir W Kxcompte dr Parix (1874), L. K.

5 F. C. 253.
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drawn to order, are not nerrotiable as a V)ill of exchange

is negotiable. They are not negotiable in the strict

sense of the term, for the transferee, though bonit fide,

and thoush he has given value for the bill, cannot get

a good title from a transferor whose title is defective.

They are in effect only negotiable so as to defeat, in

favour of a bona fide transferee for value, the lien

of the unpaid vendor and his right to stop in transitu (t).

Netjotiability hij Estoppel.—An instrument may be

so worded as to preclude those who put it into circula-

tion from denving its negotiabilitv. If the owner of

such an instrument clothes a third party with the

apparent ownership and right to dispose of it, he will

be estopped from asserting his title against a person to

whom such third person has transferred it, and who

received it in good faith and for value. The repre-

sentation contained in the instrument is in effect the

representation of the owner, and the ordinary doctrine

of estoppel applies (u).

Bills of Exchange.

The law relating to the most important of the above-

mentioned instruments has been arranged in the form

of a code ( which, however, is mainly declaratory, and

made but few alterations in the law (.?•) ), in the Bills

(0 Gununj V. Brhrend (1854). 8 E. i: B., at pp. 633, 034, per
Lord Campbell ; Schu-ster v. McKfllar (1857), 7 E. A; B. 704 ; and
see observations of Selbokxe, L.C, and Lord Blackbukn, in

SnccH V. Burdieh, (1885), 10 App. Cas. 74.

(«) Colonial Bank v. Cady (1890), 15 App. Cas., at p. 285 ;

Goodicin V. Boharfx (1876). 1 App. Cas., at pp. 489, 490.

(x) Lord Blackburn', in McLtan v. Clydtudalc Banking Co.

(1884), 9 App. Cas. 105, 106 ; Lord HER.SCHELL, in Bank of
England v. Vagliaiw Brvtheris, [1891] A. C, at p. 145.
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ol Exchau«re Act, 1882 (45 & 46 Vict. c. 01), uml in it

will be ibund the chief law on the suhject ; hut all rules

ot" common law and the law merchant. rt'l;itin<i; to hills

of exchange, promissory notes and cheques, remain in

force except in so far as they are inconsistent with the

Act(//).

Definition.—"A hill of exchange is an unconditional

order in writing, addressed by one person to another,

signed by the ])erson giving ih requiring the person

to whom it is adilressed to pay on demand, or at a tixe<l

or determinable future tinn', a sum (•••i-taiu in money to

or to the order of a specified j)erson, or to bearer " (c).

From this it will be seen that what is required is a

written instrument to which there are three parties,

that the instrument must be an order to pay money,

and that it must be unconditional (a). Thus, it may
not order any act to be done, in addition to the

|)ayment of money (/>) ; nor must it order payment

out of a particular fund, fur thi> would not be uncon-

ditional (r). but it may specify a fund out of whieii

the payer may reimburse himself, or may specify a

)tarticular account to l)e deltited with the amount (</).

This definition inchules ehecpies {c), and in Barins v.

London and South W'cstmi Jiunk {/ ), a document in

the form of an orilinary cheque ordering a l)anker to

pay a sum of money ^' j>rorided the nreipf fovm at foot

(^ij) Section '.'7 (2). The references to sections are to those of tlie

Bills of I':xchiinj,'e Act, 1882 (45 A: 46 Vict. c. 61).

(.-) Section A (1).

('/) That is, the hill must be nncomlitional. As to conditional

acceptances and indorsements, see pnxt. pp. 309, :»11.

(/;) Section 'A (2). (</) Section 3 (.')).

((•) Section 3 (3). (,<) I'ont, p. 341.

(/) [19UU] 1 (.1. B. -lH) ;
."> Com. Cas. 1.
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hereof is duly signed, stamped and dated,'^ was held not

to be unconditional, and therefore not a cheque within

the meaning of the Act.

Some usual forms of bills are as follows :

(I.)

£100. London, January 1st, 1889.

Two months after date pay CD., or order, the

(stamp.) sum of one hundred pounds sterling for

value received.

To Mr. E. F. A. B.

London.

^;
(II.)

£50.
;J' Bristol, 5th March. 1897.

(STAMP )
^^" demand pay C. D. the sum of Hfty jjounds

.^ sterling for value received.

To E. F. R. S.

York.

£74l|-|' =5" Newcastle, 1st March, 1897.

KT4M^-$"^ -^ X. Y. sixty days alter sight seventy

^--1^ "^pounds sterling.

ToA. B^'.C. F. G.

« s
(IV.)

s
£lOf|!^ < Newcastle, 3rd October, 1897.

"g'^ag James Brown or bearer on Jst Novem-

(STAMP.d-cS l|fr, 1897, the sum of one hundred pounds

^"5 fSr value received.

To Mr. Arthur James. F. Roberts.



^00 Negotiable Lvstri'mext!

-c -«
(V.)

£150. «c2 o London, 1st June, 1897.

'«;:^Tt^ days after date pay to my order the

(STAMP.a-^siigi of one hundred and fifty pounds for

^^vaJHie received.

To Henry Brown. John Smith.

The three ])arties are styled respectively in the case

of Form I., the drawer A. B., the payee 0. D., and the

drawee (who, if he accepts, becomes acceptor) E. F., but

the bill is good if it be drawn payable to the drawer

(see Form V. above) or to the drawee ((/). It should be

added that the bill may, at the option of the holder, be

treated as a promissory note if drawer and drawee are

the same person (h). The drawee must be named or

indicated with reasonable certainty, and if the bill is not

payable to bearer, the same will apply to the payee (i).

There may be several joint drawees, but alternative or

successive drawees are not allowed (k) ; a drawee or

referee, in case of need, may be named who, after dis-

honour and protest for non-acceptance, may accept or

pay the bill with the holder's assent (/). The payee

is the bearer if the bill expresses that it shall be so, or

if the only or last indorsement is an indorsement in

blank ; it is payable to order if it is so expressed, or if

it is expressed to be payable to a particular person, and

Of') Section 5 (1).

(//) Section 5 (2). So also if the drsiwce is a fictitious or non-capable

person.

(0 Sections 6 (1) and 7 (1). It is permitted to add the drawer's

name atter the acceptor's death (^Cartel- v. W/iitc (1884), 25 Ch. D.
(>6()).

(A) Section G (2).

(/) Sections 16, 67.
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does not contain words prohibiting transfer (ni). The

date should be inserted, but if a bill is issued undated,

the omission is not fatal (n), and the holder may insert

the true date ; if by bona fide mistake he inserts the

wrong date, the date inserted will be deemed to be the

true date, both as regards himself and every subsequent

holder in due course (o). It may also be stated here

that a date on the bill is, in the absence of evidence to

the contrary, deemed to be the true date, and that an

instrument to which the Act applies may be ante-dated,

post-dated, or dated on a Sunday (/_>).

The sum payable by a bill is " certain "
(q), although

required to be paid (i) with interest, or (ii) by stated

instalments, or (iii) by stated instalments with a pro-

vision that, on default in payment of any instalment,

the whole shall become due, or (iv) according to an

indicated rate of exchange to be ascertained as directed

by the bill (r). If the words and figures differ, the

amount payable is that expressed in words (r).

A signature on blank stamped paper may be delivered

by the signer for the purpose of being converted into a

bill, and such delivery operates as a prima facie authority

to fill it up as a complete- bill for any amount the stamp

will cover. Such an instrument after completion cannot

be enforced against any person who became a party to

it before completion, unless it was filled up within a

reasonable time, and strictly in accordance v/ith the

(//() Section 8 (3), (4). The effect of this is dealt with hereafter.

p. 309.

(/i) Section 3 (4) (a).

(y) Section 12. " Holder in due course " is defined jjost, p. 312.

(2^) Section 13,

((/) See definition of a bill of exchange, ante, p. 298.

(j-') Section 9.
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authority given ; except where after completion it is

negotiated to a holder in due course (.•?).

But the common law doctrine of estoppel may apply

to such instruments apart from any cpiestion of " nego-

tiation." Thus, in Llo>/di Bank, Limited v. Coohe (/),

where the defendant signed his name on a blank

stamped piece of paper and handed it to a customer of

the plaintiffs with authority to fill it up as a promissory

note for a certain sum payable to the plaintiffs and

deliver it to the plaintiffs as security for an advance to

be made bv them, and the customer fraudidently filled

in a larger amount and obtained that amount from the

plaintiffs, it was held that the defendant was estopped

from denving the validity of the note as between him-

self and the plaintiffs. On the other hand, where the

plaintiff signed l)1aidv forms of promissory notes and

handed them to an agent for safe custody, it was held

that the ilcfendant was not liable to a bona fide indorsee

for value to whom the agent had fraudulently nego-

tiated them : for having handed the notes to his agent

as custodian only, he was not estopped from denying

their validity {n).

The words "value received" are usually inserted, but

th(u-e is no necessity for this, as value is presumed until

contradicted (./•)• The place where the bill is drawn or

payable need not be stated (.r).

The bill may be written on paper, or on parchment,

or on anything except on a metallic suljstance, and it

(.v) Section 20.

(Q [1907] 1 K. B. 794. The decision assumed that there was no

ne<'otiation of the note within the meaning of the Bills of Exchange

Ac't, 1882 (45 & 46 Vict. c. til), s. 20 (2). « Cf. Ilerdinan v. Wheeler,

[1902] 1 K. B. 361.

(«) Smith V. Prosser, [1907] 2 K. B. 735. (a-) Section 4.
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may be written in pencil, or in ink, or may be partially

or wholly printed. Eyery bill of exchange and promis-

sory note must be stamped (y). The stamp, which must

be a bill or note stamp, cannot be added after the date

of the instrument.

Parties.—The Act declares that capacity to incur

liability on a bill is co-extensiye with capacity to con-

tract (^), as to which see ante, p. 31. But the following

rules are peculiar to the present subject

:

No person who has not signed as such can be liable

as drawer, indorser, or acceptor, except that a trade

signature, or signature under an assumed name, is the

equiyalent of signature in the signer's own name (a).

The signature of the name of a firm is equiyalent to the

signature by a person so signing of the names of all

persons liable as partners of that firm (a).

A limited company incorporated for the purposes of

trade or otherwise having capacity, may be a party to

a bill, and will be bound if the bill is made, accepted,

or indorsed in the name of, or by or on behalf or on

account o£ the company by any person acting under

its authority Qj) ; but in order to bind the company
the person signing must be some one who is in fact

acting under its authority (c). The name of the com-

pany must appear in legible letters, and the word

(y) Instruments which do not come within the definition of a bill of

exchange given above may, nevertheless, be such for the purpose of the
Stamp Act.

(~) Section 22 (1). An infant cannot bind himself bj' accepting a
bill {Be Solti/Ju[f, [1891] 1 Q. 13. 413).

(a) Section 23.

(*) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 77.

(e) Premier I/itfnsfritil liituk. Limited \. C'firltou Jlannfuctnrinq
Co., Limited, [1909] 1 K. B. lu6.
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"limited " after it; otherwise the officer who causes the

sitrnature to be attached is liable to a penalty as well as

being personally liable on the bill (d).

An agent may have authority to sign for his princi-

pal, and if he uses words tending to show that he signs

qua agent merely he incurs no i)('r>onal liability {e).

But it does not follow because a man signs his name

with words describing himself as agent, manager, etc.,

that he will be relieved from liability ; the point to be

determined is whether the words used suffice to give

notice that the signature was affixed in the capacity of

agent, or whether they are words of description. Thus,

X. accepts bills as "X., executor of Y." ; he is liable (/).

But if he accepts " For the A. Co. Ltd., X. manager,"

he is not liable (g). If the signature is by procuration,

the other parties are put on inquiry as to the extent of

the authority (h) ; and if the contract be beyond the

terms of the authority, the principal is not liable.

As to bills signed by one partner or more on behalf

of the firm, see under -'Partnership" (?).

Where a bill is drawn or indorsed by an infant, or

by a corporation lia\iiig no capacity to incur liability on

the bill, the holder may nevertheless enforce it against

any other })arties having ]»ower to contract (/:) ; i.e., the

title to the bill is passed by the infant's signature, but

is passed sans recours to him.

Acceptance.—The liability of the drawee does not

arise until he has acce})ted the bill, and this is done by

(</) Companies (Consolidation) Act, 1908. s. (>3.

(e) Section 26 (1).

(/) Liiriyool Hank v. Walker (ISoit), i De G. & J. 24.

((,•) Ali'xandt'i- v. Si:e7- (1869), L. li. 4 Kx. 102.

(7j,) Section 25.

(i) Ante, p. 183. 00 Section 22 (2).
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"writinDT his name across the face of it ; sometimes the

word "accepted " is added, though this is not necessary.

The Act defines acceptance as '" the signification by the

drawee of his assent to the order of the drawer" (/) ; and

it enacts that (i) the signature of the drawee must

be written on the bill ;
(ii) the acceptance must not

stipulate for performance by any other means than

the payment of money (?n). The bill may be accepted

though it has not yet been signed by the drawer or is

otherwise incomplete, or though already dishonoured,

or though overdue (n) ; but no signature will be binding

and irrevocable against any person until after uncon-

ditional delivery of the instrument, in order to give

effect thereto ; but an acceptance becomes irrevocable

if the drawee gives notice to or according to the

directions of the person entitled to the bill that he has

accepted it (o).

Only the person to whom the bill is addressed can

accept it, unless he accepts supra protest for the honour

of a party liable on the bill (p).

Delivery between immediate parties and any remote

party who is not a holder in due course may be shown

to have been conditional only ; but a valid delivery of

the bill by all parties prior to him is conclusively pre-

sumed in favour of a holder in due course (<j). A valid

delivery is also presumed to have taken place where the

bill is no longer in the possession of a party who has

signed it as drawer, acceptor, or indorser, but this

presumption may be rebutted (r).

(0 Section 17 (1). («) Section 18.

(;h) Section 17 (2). (o) Section 21 (1).

(^) JachsoH V. Hudson (1?10), 2 Camp. 447; post, p. 308.

((2) Section 21 (2). (r) Section 21 (3).
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It is always advisable to present the bill for accept-

ance, for it' it be refused, the parties, other than tJie

drawee, become immediately liable, though the bill has

not yet matured (s) ; and it is sometimes necessary,

e.g., where a bill is payable after sight, presentment is

necessary to fix the maturity of the instrument ; and

when it is payable at a place other than the place of

residence or business of the drawee, or when it is

expressly stipulated that presentment shall be made,

it must be presented for acceptance before it can be

presented for j)ayment (/).

The holder must present a bill payable after sight for

acceptance, or negotiate it, within a reasonable time

;

what is a reasonable time depending upon usage and

the facts of the particular case ('/). Thus, on Friday a

person received at Windsor a bill on Loudon, and the

bill being payable after sight it had to be presonteil for

acceptance ; the holder presented it on Tuesday, and

the jury, regarding the fact that there was no post on

Saturday, thought the time reasonable (./•)• Tiie penalty

for non-presentment is discharge of the drawer and all

prior indorsers (y).

The following rules as to presentment for acceptance

are given in s. 41 of the Act

:

" (a) The presentment must be made by or on behalf

of the holder to the drawee or to some person

authorised to accept or refuse acceptance on

(*) Section 43 (2).

(0 Section S9 : unless the holder has not time to present for

acceptance before presenting for payment (s. 39 (4) ).

(«) Section 40 (,3).

(j-) Fn/ V. Nill (1817). 7 Taunt. 397 ; and see Shnte v. Jiobim,

1 Moo. &; 1m. 133 : 3 C. A: P. 80.

(y) Section 40 (2).
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his behalf at a reasonable hour on a business

day and before the bill is overdue :

*' (b) Where a bill is addressed to two or more

drawees, w^ho are not partners, presentment

must be made to them all, unless one has

authority to accept for all, then presentment

may be made to him only :

" (c) Where the draw^ee is dead presentment may

be made to his personal representative :

" (d) Where the drawee is bankrupt, presentment

may be made to him or to his trustee :

•' (e) Where authorised by agreement or usage,

a presentment through the post office is

sufficient."

Presentment, though otherwise necessary, is excused

in the following cases, and the holder may treat the

bill as though acceptance had been refused, i.e., may (in

fact, must, if he desires to hold his remedies against

the drawer and the indorsers) (~) treat the bill as

dishonoured for non-acceptauce :

'• (a) Where the drawee is dead or bankrupt, or is

a fictitious person or a person not having

capacity to contract by bill :

" (b) Where, after the exercise of reasonable diligence,

such presentment cannot be effected :

" (c) Where, although the presentment has been

irregular, acceptance has been refused on

some other ground " (a).

" The fact that the holder has reason to believe that

the bill, on presentment, will be dishonoured does not

excuse presentment "
(/').

Cz) See s. 43 (1) (b).

(a) Section 41 (2). (b) Section 41 (3).

X 2
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Acceptance for Honour supra Protest.— If the dniwct^

does not accept upon presentment, it is the duty of the

holder at once to treat the bill as dishonoured (c), and

he may, if he thinks fit, note and protest (d) the bill for

non-acceptance. In that case, if the hill is not over-

due, and if the holder consents, any person not bein<>; a

party already liable on the bill may accept it for the

whole or part of the sum drawn (e), and such person is

styled an acceptor for honour supra j'l-otest. He must

sign the bill, and indicate thereon that his acceptance is

for honour, and it is presununl to be an acceptance for

the honour of the drawer, unless it state some other

party for whose honour it has been made. Usually

the acceptance for honour is attested by a notarial

" act of honour " recording the process, but this is not

necessary (/).

The course of conduct which should he pursued by a

holder of a bill dishonoured by non-acce})tance, and

who has an offer of an acceptance for honour, is thus

described : "He should first cause the bill to be pro-

tested, and then to be accepted sujin) />rotesf. in the

manner al)Ove described. At maturity he shoulil again

present it to the drawee for jiayment. who may, in the

meantime, have been put in funds by the drawer for

that purpose. If payment by the drawee be refused,

the bill should be protested a second time lor non-

payment, and then presented for payment to the

acceptor for honour "
(^/).

(c) Section 48.

(rf) Sie j)i'Kt, pp. 324, 325 ; and sec the Act, ss. 51, 93.

(t) Suction <>."). This mny tic done if the acceptor is insolvent or

bankrupt, and the hill is protested for better security (s. ol (.">) ).

(/) Chalmers" Hills of Kxcbange (7th ed.), p. 250.

(jl) Bjks on Bills (IGth ed.), pp. 27:"), 276 ; and see s. (u ;

Williavis V. Gcrmitine (1828), 7 B. & C. 477.
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Qualified Acceptances.—The following are qualified

iicceptances : (i) conditional, i.e., which makes the bill

payable on a condition therein stated
;

(ii) partial, i.e.,

which limits the agreement to pay to a named portion

of the amount for which the bill is drawn
;

(iii) quali-

fied as to time (iv) acceptance by some, but not all,

of the drawees
;

(v) local qualification, e.g., " accepted

payable at the London and County Bank, Lombard

Street, only." But an acceptance to pay at a particular

])lace is unqualified, and payment may be demanded

anywhere, unless it states that the payment is to be

made at a particular place only, and not elsewhere (A).

An acceptance will not be treated as qualified unless

the words used clearly make it so (/). The holder is

not bound to take a qualified acceptance, and if the

drawee refuses any other, the bill may be treated as

dishonoured by non-acceptance {k) ; and if without the

express or implied authority or subsequent assent of the

drawer or of any indorser, the holder takes a qualified

acceptance, he will release those who have not authorised

it or assented to it (/).

Neiiotiation.—A bill may contain words prohibiting

transfer or indicating an intention that it should not be

transferable, and if it contains such words, although

valid between the parties, it is not negotiable ; l)ut

the intention to prohibit negotiation must be clearly

expressed. It seems doubtful whether the negotiability

of a bill payable to order can be restricted b}' such

(A) Section 19 ; and see form of bill No. III., ante, p. 299.

(?) Decrolx v. Meyer, per BOWEN. L.J.. 2.5 Q, B. ]).. at p. 349 ;

affirmed, [1S91] A. C. 520.

(A) Section 44 (1).

(0 Section 44 (2), (3).
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words (m). The characteristics of ne«>otiahility have

ah-ead}' been pointed out. and it now remains only to

show in what manner the instrument is put in circu-

lation. The Act says that a bill is net>otiateil when it

is so transferred as to make the transferee the holder of

the bill («). In the case of bills payable to bearer,

this is done by mere delivery (o). In the case of those

payable to order, indorsement, in addition to delivery,

is requisite (/>) ; and transfer, though for value, without

indorsement t)ives only such rights as the transferor

had in the bill, with a right to require indorsement (</).

Thus, if A. has a bill payable to bearer, and he gives it

in due course to B., B. holds it with all A.'s rights of

suit on it. and without A.'s defects of title ; if it be

payable to order, B. may require A. to indorse it. but

until this is done he holds it subject to any (Icfeiice

which coulil be raised against A. ; such indorsement

operates as a negotiation, but will not cure any defect

of the transferor's title of which the indorsee had notice

before the indorsement was obtained (r). The indorse-

ment must be written on the bill, and signed by the

indorser (in general, the signature alone is placed on

the back, or, if there be not sufficient room on the bill,

then on an annexed paper styled an " allonge," and

this is sufficient) (*) : if his name is misspelt, he may

(w) Section 8 (1) ; y,itioniil Ba»h v. Sllhe, [18!)1J 1 Q. H. V^:> ; as

to cheques crossed " not negotiable," sec post, p. 343.

(«) Section 31 (1).

(«) Section 31 (2).

(/O Section 31 (3). The l)ill is not really a negotiable instrument
until it has been indorseil in such manner that it becomes payable to

bearer.

(y) Section 31 (4).

(;) W/iixthr V. Fi<i:st,r (.1^')3), I I C. !?. (.N.s.). at pp. 2:)7. 258.

(.0 Section 32 (I).
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sign according to the misspelling, and then add his

correct naine(^). A partial indorsement is useless as

a negotiation (u) ; so would be the signature of one of

several parties (not being partners) to whose joint order

the bill is payable, unless such party is authorised by

the others to act in this matter for them (x).

Indorsements are of two kinds : *(1) in blank,

(2) special. An indorsement is in blank when the

signature of the indorser is written without any direc-

tion as to whom or to whose order the bill is to be pay-

able, the bill is then payable to bearer ; a special

indorsement specifies the payee (3/). Thus, if A. indorse

a bill •' Pay to B. & Co. or order," this operates as a

special indorsement, and if B. & Co. desire to negotiate

the bill they must themselves indorse it ; this they may

do either in blank or specially. It is always at the

option of a holder to convert a blank into a special

indorsement : he does so by writing above the indorser's

signature a direction to pay the bill to, or to the order

o£ himself or of some other person (z).

Indorsements are sometimes conditional, e.g., indorse-

ment by an agent or other person in such a way as to

negative personal liability (i.e., he adds to his name the

words saiis recours) ; indorsements conditional upon the

arrival of a ship or the happening of an event (a). A
particular form of conditional indorsement is the restric-

tive indorsement. A restrictive indorsement may be a

mere authority to deal with the bill as directed, or it

(0 Section 32 (i).

(«) Section 32 (2). (y) Section 34.

(«) Section 32 (3). (i) Section 3i (4).

(rt) The acceptor may pay the indorsee on maturity though tlie

condition has not yet la^en iultilled (s. 33).
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mav be an indorsement prohibitinf^ further neootiation

;

**.//.,
" Pay 1). only," '• Pay D. or order tor collection,

"

'• Pay to A. B. or order for my use." Such an indorse-

ment <,fives the indorsee the ri<;ht to receive payment of

the bill and to sue any party that his indorser could

have sued, but he cannot transfer, without express

power given by the bill, his rights as indorsee under it.

And even in accordance with such })o\ver, any transfer

confers only the rights and with them the liabilities of

the restrictive indorsee in respect of the bill (l>). The

restrictive indorsee becomes the agent of the indorser in

respect of the bill.

A holder who negotiates a bill payable to bearer by

delivery without indorsement is styled a transferor by

delivery ; he incurs no liability on the instrument. If

such transferor negotiates the bill he warrants to his

immediate transferee being a holder for value, (i) that

the bill is what it purports to be
;

(ii) that he has

a right to transfer it
;

(iii) that at the time of the

transfer he is not aware of any fact which renders

it valueless (c).

Rights and Liabilities.

Rhjlits of the Jlolder.—The holder is defined as the

payee or indorsee of a bill or note who is in possession

of it, or the bearer (</). Holders fall into one of two

divisions, viz., those who are holders in due course, and

those who are not.

A holder in due course is one who has taken a bill,

(1) complete and regular on the face of it
; (2) before

it was overdue, and without notice that it had been

(b) Section 35. (c> Section 58. id) Section 2.
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yn-eviously dishonoured, if such was the fact : (8) in

^ood faith and for value ; and (-4) without notice of

any defect in the title of the person who negotiated it.

All four are requisite (e).

The rights of the holder in due course are to sue in

his own name any or all of the parties to the bill, and to

do so free of any defence depending upon any defect of

title in or any mere personal defence available to prior

parties amongst themselves (/).

A holder who has not obtained the bill in due course

may sue on it in his own name, but is liable to be defeated

l)y some defect of title in his predecessors or by defences

of a personal nature available against them, other than

set-off (</). He may, however, indorse it to a holder in

due course, in which case the latter obtains a good and

complete title ; he may also receive payment in due

course, and may give the payer a valid receipt (A).

" A holder (whether for value or not), who derives his

title to a bill through a holder in due course, and who is

not himself a party to any fraud or illegality affecting

it, has all the rights of that holder in due course as

regards the acceptor and all parties to the bill prior to

that holder " (i).

From the above it is clear that a holder cannot be " in

due course," unless he is ignorant of any fraud or ille-

gality in connection with the bill on the part of the

person who negotiated the bill to him, ami unless he has

given value for it. This, which is provided by s. 29 of

(f) Section 29. As to what constitutes a defective title, see pu.it,

p. ;il4. A forger's title is not defective ; he has no title at all. See
jjost, p. 349.

(/) Section 38.

(cf) Section 38 ; /> ^mr^e Swan (1868), L. K. 6 Eq. 3i4.

(A) Section 38 (3). (0 Section 29 (3).
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the Act of 1882, is vory old law. " Where money or

notes are paid bona fide, and njion a valuable considera-

tion, they never shall be broiio;ht back by the true

owner ; but where they come mahi fide into a person's

hands they are in the nature of specific property ; and if

their identity can be traced and ascertained, the party

has a right to recover " (A).

The defects of title specially mentioned in the Act,

which afford an answer to an action on the bill by any

party with notice of the defects are— fraud, duress

[force and fear], other unlawful means, illegal con-

sideration, and negotiation in l>reach of faith, or under

circumstances amounting to a fraud (/).

Though actual notice of these defects is, of course,

sufficient to invalidate the title of a person claiming to-

be a holder in due course, notice will be imputed to him

if it can be shown that he received information which

cast upon him the duty of making further inquiries, and

that he abstained from doiny, so because thev might injure

his title. However, '* it is not enough to show that

there was carelessness, negligence or foolishness in not

suspecting that the bill was wrong, when there were

circumstances that might liave led a man to suspect

that. All these are matters which tend to show that

there was dishonesty in not doing it, but they do not, in

themselves, make a defence to an action upon a bill

of exchange" (m). Negligence will not affect the title

of the bolder if his conduct is, in fact, honest (?»)•

(A) Lord .Maxsfield, in Clarke v. Shee (1774), Cowp. 197, at

p. 200.

(/) Section 2'.t (2). These are not exhaustive ;
" force and fear " is

a technical term of Scotch law, inserted because the Act applies to

Scotland.

(;w) Section 90 : Jn/u-x v. Gordon (1H77), 2 App. Cas., at p. (i2S, jtrr

Lord Blackbubx : Miller v. Bare (1791), 1 Sm. L. C. (11th ed.) 468.
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" Yalnable consideration" in connection with bills o£

exchanoe means any consideration necessary to sup-

port a simple contract (n) or an antecedent debt or

liability (o) ; and where yalue has at any time been

giyen for a bill, the holder for the time being is deemed

to be a holder for yalue, as regards the acceptor, and

all parties who became such prior to the time when

value was given (/»). And as the law does not inquire

into the adequacy of a consideration, taking a bill at a

considerable undervalue is not of itself sufficient to

affect a holder's title, though in the circumstances of any

particular case it may be evidence that he was not acting

honestly (g).

Sometimes a bill is signed by a person as drawer,

acceptor, or indorser without consideration for the pur-

pose of lending his name to some other person. The

person so signing is an *' accommodation party " to the

bill, and is in substance a surety for the person ac-

commodated ; but a holder for value may sue the

accommodation party, although he knew him to be such

when he took the bill(/-). The want of consideration,

although a defence against a holder who has not given

value, does not constitute a defect of title sufficient to

invalidate negotiation.

It often becomes important to decide on whom lies

the burden of proof of showing bona fides and the

sivino" of value : the ordinary rule is this : when it is

shown that the acceptance, issue, or negotiation of the

bill is affected with fraud, duress, or illegality, the

(«) Section 27. See a?ite, p. 16. If a cheque is paid into a bank

on the footing that the amount mav be at once drawn on. the bank is a
holder for value {Ej: parte lHHnlah (18S2). I'J Ch. D. 109).

(<i) See as to the coniinon law. untc, p. 20.

(yv) Section 27.

(jl)
Jones V. Gordon (1877), 2 App. Cas. 616. (?•) Section 28.
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holder (unless he is the person to whom the bill was

orioinally delivered {rr) ) must prove that after the

alleged fraud, etc., value has in good faith been given

for the instrument (s). But until such defect is shown,

a holder is deemed to be a holder in due course {t).

It has already been said that to constitute a " holder

in due course," he must have acquired the bill before

it was overdue, for a bill which is negotiated after that

date is taken subject to any defect of title affecting it

at maturit3% and henceforth none can give a better title

than they themselves have (u). A bill payable on demand
is overdue when it appears on the face of it to have

been in circulation for an unreasonable time(^) ; the

maturity of other bills depends upon their date and

wording (i/). Payment before maturity will not dis-

charge the bill, and if it is put in circulation afterwards

such payment will be no answer to a holder in due

course (z). A bill known by the holder to hav'e been

dishonoured is treated as regards that holder as though

it were an overdue bill (a).

If the bill is lost before it is overdue, the drawer

maybe compelled to give another bill of the same tenor,

at the request of the person who was the holder ; the

latter giving -security against the claims of any person

who may become possessed of the lost instrument {l>).

(rr) Talhot v. Voji Jiori.'i, [1911 j 1 K. B. 854.

(.S-) Section 30 (2) ; and see Hall v. Fi^at/u-rshmr (1858), 3 H. & N.
284 : Ttitam v. Jfa.slur (1889), 23 Q. B. 1). 345.

(^) Section 30.

(m) Section 36 (2).

(r) Section 36 (3). This is not so in the case of promissory notea
Seapogt, p. 349.

(y) See puxt, p. 331.

(z) Burhidge v. Manners (1812), 3 Camp. 193.

(«) Section 36 (5).

(/») Section 09. And the court may in any proceeding upon a bill

order that the loss of it shall not be set up, provided an indemnity be
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A case of some peculiarilv arises when the bill is

negotiated back to a holder, who has previously signed

it as a drawer or indorser, e.o., A. draws a bill in

favour of C ; C. indorses it to D., D. to E., and E. to

A. In this case A. cannot enforce the bill against any

intervening party, for they themselves have an exactly

corresponding right against him (see next paragraph).

He is said to be precluded from suing on the ground of

" circuity of action "
; but he may reissue the bill (e).

However, if, owing to the circumstances, the holder

would not have been liable to the particular indorser

whom he is suing, then his own previous signature i&

no answer in the action. For instance, A. bought goods

of B., and C. was to be surety for the price ; B. drew

bills on A., indorsed them to C, who reindorsed them

to B., and it was decided that as in this case there was

a state of facts negativing the intention of reserving in

C. a right of action against B., " circuity of action
"

would not avail as a defence in an action by B. against

C. (d).

Bights of Parties other than the Holder.—Each of

the indorsers of the bill is liable to the holder, and to

any subsequent indorser who pays the bill at maturity.

Correlatively each party who has put his name to the

bill may claim against any who previously have signed

it, whether by way of acceptance, drawing, or indorse-

ment ; e.g. J the drawer may fall back on the acceptor for

compensation ; the first indorser has his remedy against

the acceptor and^the drawer, and so forth. Any party

given against the claims of anv other person upon the instrument

(s. 70).

((") Section 37.

\d) Wilkinson <,)'• Co. v. I'mmn (1881), 7 Q. B. D. 636.
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but the acceptor may sign the bill sans recours, i.e.,

may put his name on the bill, expressly and on the

instrument itself, disclaiming any personal liability,

and any party taking after this is bound by the dis-

claimer (e).

It will be seen from the above that a bill with several

names attached is a form of contract of suretyship (/) ;

the acceptor being the principal debtor, the other ])arties

being sureties with regard to him, but generally not in

regard to each other (//) ; but they have no right of con-

tribution hiter se. The indorser who pays a holder is

entitled, as a surety who pays the creditor would be, to

any securities held by the holder in respect of the

bill (/i). So if the holder agrees to give time to the

acceptor after maturity, the indorsers who do not assent

are discharged (/). If the bill has been accepted for the

accommodation of the drawer, the acceptor is liable to

the holder, but he has a right of indemnity against

the drawer, and the rights of a surety in connection

therewith (A).

Ri<jht to Notice of Dislionour.—When a bill has been

dishonoured either by non-acceptance or by non-pay-

ment (/), there is, in the former case, an immediate

right of recourse against the drawer and indorsers, and

00 Section 16.

(/) See JoncK v. JJroadhurst (1850), 9 C. B. 173.

0/) Mardonald v. Whitjicld (1883), 8 App. Ca.s. 733, 744.

(//) IJiaicdti, Fox <5' Co. V. North and South Wales Bank (1881),
6 App. Cas. 1.

•

(0 Tindal v. Brown (1786), 1 T. R. 167. See under "Surety-
ship," jnmt, p. 452.

(Ji) Bechirvaine v. LeivU (1872), L. K. 7 C. P., at p. 377 ; ante,

p. 315.

(/) As to payment, sec ]?ust, p. 330.
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in the latter against the acceptor, the drawer, and the

successive indorsers ; but these have, in general, a right

to notice of dishonour, and those who receive no notice

when such is requisite are freed from liability. The

acceptor is not entitled to notice of dishonour (m).

The notice must be given within a reasonable time

after dishonour, and, in the absence of special circum-

stances, these rules apply :

Time.— (i) Where the parties, who are to give and

receive notice respectively, reside in the same place, it

should be sent in such time as to reach the person to

whom it is sent on the day after dishonour
;

(ii) where

they live in different places, it should be sent on

the day after dishonour, or if there be no post at a

convenient hour on that day, then by the next post

thereafter (h). If the bill when dishonoured is in the

hands of an agent, he has a similar time allowed him

wherein to communicate with his principal, and then

the principal in turn has a similar allowance ; the agent

mav, however, give notice direct to the parties in-

terested (o) ; and each person who receives notice has a

similar time after receipt of notice wherein to commu-
nicate with prior parties (p). Delay in giving notice

of dishonour is excused if it is caused by circumstances

beyond the control of the party giving notice, and is not

imputable to his negligence (g).

To and By Wliom to he Given.—(1) It should be

given by the holder, or by an indor.-er who is himself

(w) Section 52 (3).

(«) Section 49 (12). When the letter is duly addressed and posted,

subsequent miscarriage will not affect the party's rights (s. 49 (15)).

(«) Section 49 (13).

(^) Section 49 (14). iq) Section 50 (1).
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liable on the bill, or by an agent acting on behalf of

either (r)
; (2) it must be given to the person entitled

to it, or to his agent in that behalf (.s), or (if the drawer

or indorser entitled to notice is dead, and the holder

knows it) to his personal representative, if there be one,

and he can be found with reasoiial)l(' diligence (<) ; or

(if he is Ixinkrupt) either to the ])arty himself or to his

trustee in bankruptcy (?<) ; where there are two or more

drawers or indorsers, not being partners, notice must

be given to each, unless one of them has authority to

receive notice for the others (.r).

No particular form is required ; writing, personal

connnunication, or partly one and partly the other, will

suffice, provided that the identity of the bill and its dis-

honour bv non-acceptance or non-payment is sufficiently

indicated ; so also will return of the dishonoured bill

to the drawer or indorser (ij). "When given by the

holder it enures for the benefit of all subsequent holders,

and of all prior indorsers who have a right against

the })artv to whom it has lieen given ; and notice given

by an indorser enures for the benefit of the holder and

all indorsers subsequent to the party who has received

notice (-).

Notice is required in the generality of cases, and that

this should be so is clearly equitable. A man may have

indorsed a bill away, value £'100, due on September lird ;

if he hears nothing about it by, say, September 12th,

his remedies against parties liable to him might become

(;•) Section 49(1), (2).

(*) Section 49 (8). (w) Section 40 (10).

(0 Section 40 (!>). (j-) Section 49 (11).

(//) Section 49 ("«)—("). For examples of notices held sufficient, see

Chiiimers on Hills of E.xchange (7th eil.), pp. 172—174.

(r) Section 49 (:i), (4).
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less valuable or be lost by his being unable to enforce

them prom})tly. If afterwards he is asked to pay,

great hardship might be inflicted upon him ; hence the

necessity of notice of dishonour. But in the following

cases either this would not apply, or else a greater

hardship would be inflicted on the holder»by requiring

him to give notice.

Thus, an omission to give notice of dishonour will not

operate as a discharge (a) where the bill is dishonoured

by non-acceptance, and notice of dishonour is not given,

the rights of a holder in due course subsequent to the

omission wall not be prejudiced, and (b) where due

notice of dishonour is given on non-acceptance, and no

acceptance is in the meantime given, notice of subse-

quent dishonour by non-payment is unnecessary (a).

Notice of dishonour is dispensed with in the follow-

ing cases {h) :

(a) Where reasonable diligence is used, but notice is

impossible, or does not reach the person sought

to be charged
;

(b) Where notice is waived by the party entitled to

it;

(c) As regards t/te drawer when— (i) drawer and

drawee are the same person
;

(ii) w^here the

drawee is a fictitious person or a person having

no capacity to contract
;

(iii) where the drawer

is the person to whom the bill is presented for

payment
;

(iv) where the drawee or acceptor

is as between himself and the drawer under

no obligation to accept or pay the bill (r)
;

(a) Section 48. (b) Section oO (2).

(c) For instance, where a hanker lias no funds to meet a cheque, or

the bill was accepted for the accommodation of the drawer.

M.L. y
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(v) where the drawer has counterniaiulod

payment

;

((J) As regards the indorser— (i) where the bill was

accepted or made for his accommodation

;

(ii) where the indorser is the person to

whom the hill is jiresented for })ayment :

(iii) where the drawee is a fictitious person

or a person not having ca])acity to contract,

to the knowledge of the indorser at the time

of indorsement.

In a well-known case (d)^ the meaning of the word
" fictitious " was considered, and though the decision

was upon a ditferent section of the Act, the interpreta-

tion given would doubtless apply to the word as used

in this section. The facts were these : C Petridi & Co.

was an actual firm carrying on business at Constanti-

nople, and Vucina, a foreign correspondent of ^lessrs.

V'agliano of London, was in the hal)it of drawing bills

on Messrs. Vagliano to the order of Petridi & Co. A
clerk in the employment of Messrs. Vagliano forged

bills, putting in himself the names of Petridi & Co., as

payees, and .Vucina as drawer ; to these he procured

genuine acceptances of his firm ; he then forged the

indorsement of* Petridi & Co., making it an indorse-

ment to a non-existing person, " i\Iaratis," and then

took the bills to the bank, and received payment of

them across the counter. On the discovery of the

forgeries, the question arose, Who was to bear the loss ?

and for the bank it was urged that the bills, being

jtayable to the order of a fictitious person, were to be

treated as payable to bearer (e) ; the case turned,

(d) Bauk of Eniiland v. Vnnii'ino. Hsyl] A. C. 107.

(c) Section 7 (3).
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therefore, to a large extent on the meanino; of

•' fictitious ' as the word is used in the Bills of

Exchange Act, 1882. The contention was that

" fictitious " meant " fictitious with respect to the

occasion," and that the mere placing of a name which

was actually borne by somebody would not prevent

that name from being, in this sense, fictitious. It was

decided by Charles, J. {/), and by the Court of

Appeal, EsHER, M.R., diss, (g), that Petridi & Co. were

not fictitious ; the House of Lords, however, by a

majority came to a different conclusion, and supported

the view of Lord Esher (/t) ; and Lord Herschell

said :
" I have arrived at the conclusion that, whenever

the name inserted as that of the payee is so inserted by

way of pretence merely, without any intention that

jxiyment shall only be made in conformity therewith,

the payee is a fictitious person within the meaning of

the statute, whether the name be that of an existing

person, or of one who has no existence, and that the

bill may, in each case, be treated by a lawful holder as

payable to bearer." So a cheque drawn to the order

of a fictitious or non-existing person may be treated as

payable to bearer, although the drawer believes and

intends the cheque to be payable to a real person («).

Both the above-mentioned cases were distinguished

by Warrington, J,, in Vmden v. Hufjhes (k). In that

case the plaintiffs clerk filled up cheques payable to

the order of certain customers with the names of the

(/) (1889), 22 Q. B. I). 103. Q/) (1889), 2.3 Q. B. 1). 243.

(A) [1891] A. C. 107, at p. 1.53.

(0 CluttoH T. Attnibonmgh, [1897] A. C. 90.

(*) [1905] 1 K. B. 795. See also North and South Wales Bank v.

Macbeth, [1908] A. C. 137.

Y 2
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customers and sums of money whicli were not in tact

owing to them. The clerk obtained the plaintitl's

signature as drawer, forged the indorsements and

negotiated the cheques to the defendant, who took

them in good faith and for value. It was hehl that the

payees were not '• fictitious," because the drawer be-

lieved when signing tlie cheques that he owed the sums

mentioned to the persons whose nanu's appeared on the

cheques. JJank of Enqland v. Vaqliano was dis-

tinguished on the ground that there being no drawer

in fact in that case, the use of a name as payee was

a mere fiction.

Protest.—In the case of an inland bill, protest,

though sometimes useful, is optional, save where

acceptance or payment for honour is desired (/). But

in the case of a foreign bill (/»j, appearing on the face

of it to l)e such, the drawer and iiulorsers art> dis-

charged if, in the event of non-acceptance, the l)ill is

not ju'otested : and protest is necessary also, if a

foreign bill which was not dishonoured by non-acc(q)t-

ance is dishonoured by nou-i)aym('nt (/*). l*rotest

may be excused under circumstances similar to those

mentioned above in the case of notice of dishonour {o).

Form of Protest.—A protest must contain a cojjv of

the bin, must be signed by the notary making it, and

must s})ecify the |)erson at whose request the bill is

protested ; the place and date of protest ; the cause or

reason for protesting the bill : the deinand niadi' and

the answer <xiven, if anv, or the fact that the (h-awce

(/) Section r.l (1). («) Section 51 (2).

(w) Poif, ]). 3?,H. •
(,») Section 51 (9).
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or acceptor cannot be found (p). The protest must be

stamped (g). If the services of a notary cannot be

obtained, any householder or substantial resident of the

place may, in the presence of two witnesses, give a

certificate, signed l)y them, attesting the dishonour of

the bill, and the certificate will in all respects operate

as a formal protest (r).

Time for Protest.—The Ijill should be protested on

the day of dishonour, but if noted on that day, it may
be protested afterwards as of that day (s) ; delay is

excused if caused by circumstances beyond the control

of the holder, not imputable to his default, misconduct,

or negligence {t).

Place of Protest.—A bill must be protested at the

place where it is dishonoured, save that (i) when a bill

is presented through and returned dishonoured through

the post, it may be protested at the })lace to which it is

returned, and (ii) if the bill is drawn payable at some

place of business or residence other than that of the

drawee, and is dishonoured by non-acceptance, it nmst

be protested at the place where it is expressed to be

payable {u).

LiahiUt>j of the Acceptor.—The drawee is not obliged

to accept the bill, and in the event of refusal is under

(jc) Section 51 (7). If the bill is lost or destroyed or is wrongfully
detained from the person entitled to hold it, protest may be made on a
copy or written particulars thereof (s. 51 (8) ).

(q) Stamp Act, 1891 (54 & 55 Vict. c. 39), r^. 90 and Sched. I.

(r) Section 94. A special form is given in the Schedule to the

Act.

(*•) Section 51 (4); s. 93. "Noting" is the minute made by the

notary on which the formal notarial certificate— the protest— is based.

See Chalmers on Bills of Exchange (7th ed.), p. ISs.

(t) Section 51 (9). (m) Section 51 (6).
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110 liability on it (.r). If he does accept, he engages to

pay according to the tenor of his acceptance iy), and

this whether or not he has received consideration. By
accepting he admits to a holder in due course the exist-

ence of the drawer, his signature, and his capacity',

and authority to draw, and if the hill is payable to the

drawer's order his then capacity to indorse ; further,

if the bill is payable to the order of a third jierson, he

admits the existence of the payee, and his then capacity

to indorse ; but these admissions do not include the

genuineness or validity of the indorsements (c). If he

has given his acceptance for honour, " supra protest,"

the liability is not absolute, but accrues only if the

drawee does not pay, and then only when the bill has

been duly presented for payment and dishonoured, and

has been again protested (the protest on non-accept-

ance being of itself insufficient), and of these facts he

is entitled to notice (a). His liability, when it attaches,

is to the holder, and to all jjurties subsequent to the

party for whose honour the bill was accepted (/>).

Liability of the Dran-er.—He must pay the bill it' it

is dishonoured by non-acceptance or by non-payment

on the part of the drawee if due notice of dishonour be

given ((). It has been pointed out that "a bill drawn

upon a third party in discharge of a present debt may
in truth be regarded as an offer by the drawer that, if

the payee will give time for })ayment, he will give an

order on his debtor (the acceptor) to pay a given sum
at a given time and place. The payee agrees to take

(ar) Section 53 (1). . (a) Section 6(j (1).

(y) Section 5-t (1). (A) Section 66 (.2).

(2) Section 'A (2), (c) Section 55 (1).
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this order, and to give the time required, with a proviso

that if the acceptor do not accept, and pay the bill,

and he, the payee (or the holder of the bill), give

notice to the drawer of that default, the drawer shall

pay him the amount specified in the bill, with lawful

interest " (^d). He may not deny to a holder in due

course the existence of the payee, and his then capacity

to indorse {e}.

Liabiliti/ of the Indorser.—He engages, if the bill is

duly presented and dishonoured, to compensate the

holder or any subsequent indorser, provided he has the

requisite notice of dishonour (/'). He must be taken to

admit to a holder in due course the genuineness of the

signatures of the drawer and of the previous indorsers
;

and he may not deny to a subsequent indorsee the

validity of the bill, and that he had a good title to it at

the time of indorsement (/).

A person who signs a bill otherwise than as a drawer

or acceptor, thereby incurs the liability of an indorser

to a holder in due course (//). But such an indorser

niav not be liable to the drawer. Thus, where the

plaintiffs drew a bill on A. to their own order icitlumt

indorsing it, and A. returned it accepted and backed

by the defendant to guarantee payment, the plaintiffs

could not recover on the bill against the defendant.

When the plaintiffs received the bill, it was not •' com-

plete and regular on the face of it," as it lacked their

own indorsement, and so they were not holders iu due

Qi) Broom's Common Law (9th ed.), P- i6G.

(e) Section 55 (1).

(/) Section 55 (2).

(^) Section 56.



328 Negotiable Instruments.

course, and bv the law merchant a »h*a\ver is liable to

an inJorser, and not an indorser to a drawer (A).

But if a bill is accepted and indorsed in blank in

pursuance of an agreement by the indorser to become

surety for its payment, and is then handed to the

person in whose favour it was signed, he may fill in

his name as drawer and indorse it, treating the bill as

having been indorsed by him to the indorsing surety

and then reindorsed to himself for value (/).

As has been stated above, each indorser may i>e

called on to pay, by way of indemnity, the whole

amount (unless he protected himself against this by

the form of his indorsement) ]Kud on the 1)111 by a

subsecjuent indorser, and th(,' liabilities ol" indorsers /nte7'

se will ordinarily be determined according to this rule.

But any special circumstances may be considered, in

order to ascertain the true relations of the parties.

Thus, when A., B., and C, directors of a company,

mutually agreed with each other to become sureties to

a bank for a certain debt of the company, and in

])ursuance of that agreement indorsed three }>romissory

notes of the company, it was decided that the first of

the three indorsers need not indemnify the others, but

that each was liable in a ])roportionate amount (/,).

The rule is that indorsements are presumed to have

been made in the order in which they appear on the

l)ill (/).

(A) Jcnhlns v. Cuomber, [1898] 2 Q. B. 168 ; Steele v. McKinluy
(1880). 5 A pp. Cas. 754.

(i) Glrnie V. lirurc Smith. [1907] 1 K. B. 507 ; affirmed, [1908]
1 K. B. 2(i3.

(/;) Macdunald v. Whltfidd (1883). 8 App. Cas. 733, 744.

(0 Section 32 (5).
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E.vtent of the Liahillty on a Dishonoured Bill.—This

differs iu the case of a bill dishonoured in the British

Isles and one dishonoured abroad. The measure of"

damages on a bill dishonoured at home is (i) The

amount of the bill ; added to (ii) interest from the

date of maturity, or if the bill is payable on demand,

of presentment for payment ; added to (iii) the expenses

of noting, and of any necessary protest (>ji). On a

bill dishonoured abroad the measure is (n) the amount

of the re-exchange with interest till the time of pay-

ment (o), i.e., the sum for which a bill at sight would

have to be drawn at the time and place of dishonour,

to realise at that place the amount of the dishonoured

bill and the expenses consequent on its dishonour,

regard being had to the rate of exchange on the day

in question between the place of dishonour and the

place where the party liable and sought to be charged

resides {p). It has been decided that notwithstanding

the above, if a bill drawn abroad is dishonoured

at home and the drawer is by foreign law under a

liability to the holder to pay re-exchancre, he may, if

the bill is duly protested, recover such re-exchange from

the acceptor (/]).

If justice requires it, the interest may be withheld

whether the bill be an inland or a foreign bill (r).

(»0 Section o7 (1). See ante, p. 324.

(«) The holder has no option to sue for the damages provided for

the case of a dishonour at home (^Re Commercial BaiOi, of South
Australia (1887), 36 Ch. D. 522).

(o) Section T,l (2).

(j?) See Chalmers on Bills of Exchange (7th ed.), p. 212.

{q) III re Gillespie, Ex parte Rohaits (1887), 18 Q. B. 1). 28fi.

(?) Section 57 (3).
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Discharge of the Bill.

The ^iTOunds of discharge are these : paymeiu bv

the acceptor (or sometimes by others), waiver, cancel-

lation, merger, alteration. In addition certain parties

may be discharged by want of notice of dishonour or

by omission to duly present the bill.

Payment.—In order to operate as a discharge, this

must be made by the proper person and in due course.

Payment by or on behalf of the accei>tor at or after

maturity will always operate as a discharge if made

bona fide to the holder without notice of any defect in

his title {t) ; payment by the drawer or indorser does

not discharge the bill ; save that an accommodation bill

is discharged if i)aid by the party accommodated (n).

Payment must be made to the party entitled, and

it is on this account that the payee must be in the first

instance a person named or indicatetl with reasonable

certainty, though a bill may be made payable to several

payees jointlv, or alternatively to one of them, or to

the holder of an office for the time being (.r), and it

may be made payable to bearer. If a fictitious (// ) or

non-existing person is named as payee the bill may

be treated as payable to bearer (z). Prima facie the

holder is entitled to payment.

When a bill to order on demand, drawn on a banker,

is presented for payment to that l)anker, he should pay

the bill, and if he does so in good faith and in the

(0 Section 59.

(«) Section .59 (2), (.S). (./•) Section 7.

(y) See Vagliano lirox. v. Bttnh of Enfjhmd. ante, p. 322.

(z) Section 7 (3),
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ordinary course of business, though the indorsement

is foro;ed or made without authority, he is held

harmless (a).

The amount paid must be the correct amount, which,

therefore, must be a sum certain (b). The bill is

payable at maturity. It is payal^le on demand, if it is

so expressed, or if no time for payment is named, or if

it is stated to be payable at sight or on presentation ;

also if it is accepted or indorsed when overdue, it is, as

regards such acceptor or indorser, deemed to be payable

on demand (c). If it is payable at a fixed period after

date or sight or on or after a fixed period after any

specified event which is certain to happen, the date is

determined according to the tenor {d).

A bill on demand is payable on the day of demand,

but in other cases the time of payment is determined

as follows : The day of payment is included, and the

day from which the time is to ijegin to run is

excluded (e) ; in addition to this, three days of grace

are allowed, and on the last of these the bill must be

paid(/'). The wiiole day is available for payment,

i.e., in •general the whole of the business hours of the

(a) Section 60.

(6) A>ifr,-p.-MM. (r) Section 10.

(rZ) Section IL It mnst be oKserved, however, that a bill payable

on a contingency is bad ; and see s. 12. as regards filling up the date

when the instrument has been issued undated.

(O Section li (2).

(,/) Section 14. In this section will lie found provisions for the

case when the last day of grace falls on a Sunday or a bank holiday

—

viz., (a) if the last day of grace falls on a Sunday. Christmas Day. Good
Friday, or a day appointed by lioyal ])ro(lamation as a public fast or

thanksgiving, the bill is due and payable on the jireceding business

day ; but (b) if the last day of grace is a bank holiday other than the

above, or if the last day of grace is a Sunday and the second day of

grace a bank holiday, the bill is due and payable on the succeeding

busine>*s day.
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day (n). Payment may be made before it is due, but

it will not then operate as a discharge except between

the parties to the payment, and will be no answer to

a holder in due course (/<).

AVhen a bill is paid the holder may be compelled to

deliver it up to the party paying it (/).

Presentment fOf Paj/ment is a necessity (except in tlie

cases mentioned below), and witlioiit it there is no right

to enforce payment against the drawer and imlorsers

of the bill (/i), but if the bill be accepted generally

no presentment is required to r<'nd<'r the acceptor

liable (/).

The time of presentment is determined as follows :

if the bill is payable on demand it must (to affect the

drawer) be presented within a reasonable time after its

issue, and (to affect an indorser) within a reasonable

time after its indorsement ; if payable otherwise, then

it must be presented on the day on which the bill falls

due (m). Delay caused by circumstances l)eyond the

control of the holder is excused if not imputable to his

default, misconduct or negligence (»)•

The place of presentment is determined i)y the terms

of the acceptance. If accepted payable at a particular

j)lace, presentment must be made at the place named ;

if the acceptor's address is on the bill, this (if no other

])lace is specified) will demonstrate the proper place

;

if no place is specified and no address given, it should

(//) KcHitrdu V. Thomas, ri8!>4J 2 Q. B. 7."/J.

(/() Section 5<) (2). (Jc) Section 45.

(0 Section n2 (4). (I) Section 52 (1).

(/«) Section 45. The acceptor cannot always demand the exact
carrying out of this duty. See s. 52 (2).

t«) Section 4G (1).
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be presented to the acceptor at his place of business if

known, and if not at his ordinary residence ; otherwise

it may be presented to the acceptor at his last-known

place of business or residence, or to himself wherever

he may be found (m). The presentment must be made

by the holder or by some person authorised to receive

payment on his behalf at a reasonable hour on a business

day. It must be made to the person designated by the

bill as payer or to some person authorised by him to pay

or to refuse payment, if such can be found. If there are

several designated payers and no place of payment is

specified, then to all of them, unless they are partners.

If the drawer or acceptor is dead, presentment must be

made, if possible, to his personal representative. Agree-

ment or usage may authorise presentment through the

post office (o).

Delay in making presentment is excused bj' circum-

stances beyond the control of the holder and not

imputable to his default, misconduct or negligence.

Presentment will be dispensed with (i) where after the

exercise of reasonable diligence, it cannot be effected
;

(ii) where the drawee is a fictitious person (p) ;
(iii) as

regards the drawer, where the drawee or acceptor is not

bound, as between himself and the drawer, to accept or

pay the bill, and the drawer has no reason to believe

that the bill would l)e paid if presented (q) ;
(iv) as

regards an indorser, where the bill was accepted or

made for the accommodation of that indorser, and he has

no reason to expect that the bill would be paid if pre-

sented
;
(v) if it is waived, expressly or by implication {>).

(t») Section 45. (;y) See ante, p. 322.

(g") -tJ.f/., if as between them it is an accommodation bill,

(;•) Section 46.
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The holder must, on preseutmenl, exhibit the bill to

the person from whom payment is demanded (s).

Pai/ment for Honour.—If a bill is not })aid at

maturity it becomes dishonoured by non-payment, and

the holder innnediately acquires his consequent rights

against the parties. If it has been protested for non-

payment, any person may intervene and pay it for the

honour of any party liable thereon or for whose account

the bill is drawn (t) ; the intervention is then called

" payment for honour," and the payer steps into the

]>lace of the holder, to the extent of his rights against

the defaulter and those who were liable to him
;
parties

subsequent to the l)arty for whose honour tiie bill is

paid are discharged («) ; this " payment for honour

supra protest" must be attested by a notarial act of

honour, which may be appended to the protest (.«.')•

TJie Amount Paijahle is generally the amount due,

with interest, if agreed. Interest runs from the date

of the bill, or (if it be undated) from date of issue,

unless the bill otherwise provides (_y) ; a partial accej)-

tance makes the acceptor liable only to the amount for

which he has acce|)ted. "When the drawer pays off a

certain part of the amount, is the acce])tor freed pro

tanto or can he be sued for the whole, the holder being

then liable to the drawer for the excess recovered ? In

an action by a holder against the acceptor, payment by

the drawer or an indorser of any part is no answer (z).

(«) Section 52 (4).

(0 Section 68 (1). (j^) Section 68 (3).

(«) Section 68 (o). (y) Section 9 (3).

(z) Section 59 (2); Jones v. Jiroadhunt (1850), 9 C. B. 173,

183.



Bills of Exchange. 335

unless the bill is an accommodation bill, given for the

accommodation of the drawer (a).

Waiver.—To constitute this a discharge of the bill

the holder must absolutely and unconditionally renounce

his rights against the acceptor ; and he must do so in

writing, unless the bill is delivered up to the acceptor.

If the bill is allowed to remain in circulation, renuncia-

tion is no defence as against a holder in due course who

has received no notice of the waiver (b). At common

law accord without satisfaction does not operate to

discharge a party from liability, unless a release under

seal is given ; the law merchant did not ado])t this

principle and permitted the holder of a bill to discharge

the acceptor without consideration ; and, subject to the

conditions above mentioned, the Act has recognised the

peculiar rule of the law merchant.

Cancellation (c).—Cancellation discharges the person

whose name is cancelled, and also all indorsers who

would have a right of recourse against him, unless

(1) the cancellation was not intentional ; or (2) was

made without the holder's consent ; or (3) was made

by mistake ; the burden of proving that the cancellation

took place under these conditions is on the party

seeking to support the bill. If the bill as a whole is

thus cancelled, all parties are discharged.

Alteration (d).—Material alteration of the bill or

acceptance without the assent of all parties liable,

avoids the bill, except as against a party who has made,

(rt) Lazarus v. Cuwie (1842), 3 Q. B. 459 ; Cooli v. Lister (1863).

32 L. J. C. P. 121 (s. 59 (8) ).

(ft) Section 62.

(r) Section 63. (r/) Section 64.
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authorised, or assented to the alteration and except as

against subsequent indorsers. If, however, the altera-

tion is not apparent, the holder in due course may sue

for the amount of the hill as it stood before alteration (e).

Material alterations are, hder alia, alterations of date,

amount, time, and place of payment, or the addition of

a particular place of payment, wh(>ro the original

acceptance was general.

The alteration must be material. In Garrard v.

Leids {/), defendant signed an acceptance, the amount

being left in blank, but the figures in the margin were

£14 Os. 6^;. ;,the drawer filled uj) the bill for

£10-4 0.S-. ti(/., and altered the figures to make them

correspond, and it was decided that the marginal

figures not being a material part of the bill, the

alteration was no defence to an action by a bona fide

holder (//).

The statute and these decisions arc in acfordance

with the old law on the subject, as laid down in the

case of Master v. Miller (//) ; in that case, Ashuhst, J.,

says :
" I cannot see any reason why the principle on

which a deed would have been avoided should not

extend to the case of a bill of exchange. All written

contracts, whether by deed or not, are intended to be

standing evidence against the parties entering into

them. Tlicrc is no magic in parchment or in wax ;

and a l»ill of <'xchange, though not a deed, is eviflence

of a contract as much as a deed : and the ]>rinci[)le to

be extracted from the cases citeil is, that any alteration

avoids the contract."

(0 See ScholJieUI v. Etirl of L»»dr.shon>vffJi, [1896] A. C, 514.

(/) (1883), 10 Q. B. 1). 30.

((/) These rules do ni)t apply to bank notes. See po-tt, p. 3r)().

(//) (1791), 4 T. U., atp. 3:il.
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Merger.—Under ^ .some circumstances this will dis-

charge the bill, e.g., when the acceptor becomes holder

of the bill in his own right, at or after maturity (/j.

The acceptor must, however, receive back the bill with

a right good against the world and not subject to that

of any other person, so that if it is transferi-ed to him

without consideration in fraud of a previous holder in

due course, he will still remain liable on it (k).

Bills in a Set (0-

Bills are frequently drawn in a set, e.g., two, three,

or more parts, and if they are numbered and refer one

to the other, the whole of the parts constitute one bill.

The drawee should accept one part only, and, if he

accepts more than one, he will be liable on each part as

though it were a separate bill, save where all get into

the hands of one holder ; he should not })ay unless the

accepted part is produced to him, for if he does so, and

that part is eventually presented by a holder in due

course, he must pay again. If a holder of a set

indorses different parts to different persons, he is liable

on each part for the full amount, and so will be all

subsequent indorsers on the parts they indorse. Subject

to the above, payment of one part discharges the set.

Where two or more parts of a set are negotiated to

ditferent holders in du6 course, the holder whose title

first accrues is as between such holders deemed the true

owner of the bill ; but this must not prejudicially affect

the position of a person who in due course accepts or

[)ays the first part presented to him,

(0 Section 6L
(k) Ka.^h V. De Fn-ville, [1900] 2 Q. B. 72.

(0 Section 7L
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Foreign Bills. •

All inland l)ill is one wliicli purports on tlic t'aco ot"

it to he both drawn and payable within the British

Isles, or to be drawn within them, upon some ])erson

resident therein. Any other bill is a foreio^n bill.

Unless the contrary appear on the face of it, a bill may
be treated by the holder as an inland bill 0")-

The form of a foreign bill usually differs from an

iidand l)ill. the former being drawn, as a rule, in sets,

and at one or more iisimces {i.e., the time for payment

allowed by custom as between the country of draft and

the country of payment). When a foreign lull is

dishonoured, })rote.st is a necessity save as against

the acceptor ; in the case of an inland hill it is

optional (n).

It is a inatter of some difticulty to decide what law

governs a foreign hill, whether the law of the j)lace of

draft, or of the place of payment. The rules relating

to this are to be found in s. 72 of the Bills of Exchange

Act, l^y2 ; their main result seems to he that the law

of the place where the act is to be done is to be the law

governing the performance of that act, e.;/., si bill diawii

in England, accepted in France, })ayable in Holland
;

here English law governs the drawing, French law the

acceptance, Dutch law the i)ayment (o).

(7;i) Section 4.

(/i) Sections .51, 52 (3).

(ii) See, ax regards the law [nevious to the Act, tlie cases nf

liotltxvhild V. Clinic (183H). I Q- 1^- ^'^
\ linuquettc v. Orcrwaiin

(1875). L. K. 10 Q. B. 52r. : Trimhcij v. Viqiiin- (IH34). 1 Hing. N. C.

151 ; Lchrl v. Tucker (IHfi.H), L. K. H Q. B.'77 ; Jiniflliiut/k v. Br Jiiii

(1870), L. K. 5 C. r. 478. And since the Act, In re MarncilltH

Extension Hail, and Land Co. (188:.). 30 Ch. 1). 598.
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Agreements intended to Control the Instrument.

It sometimes happens that agreements are made by

the parties at the time of acceptance, indorsement, etc.,

and these, if in writing, may have an effect as between

the parties to them, and as regards those who take with

notice of the agreement. If the agreement is con-

temporaneous and oral, it cannot be proved, for it wonld

be an attempt to vary a written instrument l)y oral

testimony. For example, if when a bill is given there

is an oral agreement Ijetween the drawer and the

acceptor that it shall be renewed, effect cannot be given

to such agreement because it contradicts the contract

contained in the bill to pay it at maturity. As between

and to affect immediate parties oral evidence may be

given to show there was no consideration, or to show

that the delivery was not made with the intention that

the bill should operate as a contract, or that it was

conditional, or to show that the contract has been

discharged {p).

A subsequent agreement may be made to vary the

terms, and will bind all who have notice, but it is a

fresh agreement, and must be supported by con-

sideration (q).

It sometimes ha{)pens that a special agreement is

entered into between the drawer and acceptor, whereby

the former undertakes to give certain securities to the

latter to compensate him in the event of his not being

put in funds before the maturity of the bill. If these

(/y) Xeiv London Credit Syndicate v. Neale. [1898] 2 Q. B. 487
;

Abrey v. Crux (1870), L. U. 5 C. P. 37 ; Foster v. Jolly (1835),
1 C. M. & R. 708.

(</) McMaung v. Bark (1870), L. K. 5 Ex. 6.5.

z 2
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parties become insolvent, can the bill holder claim to

come in under this arrangement, and take the securities

in payment of his bill ? If one of the parties remain

solvent this is not a matter of importance, as the holder

will ojet payment from that one ; but if both drawer

and acceptor become insolvent, the case becomes

important, and on ordinary princijiles the holder would

seem to have no right to the specific security. This,

however, is not the law. The rule in E,v parte

Waring (r) applies. This has been stated thus (.<) :

" Where, as between the drawer and the acceptor of a

bill of exchange, a security has, by virtue of a contract

between them, been specifically appropriated to meet

that bill at maturity, and has been lodged for that

purpose by the drawer with the acce])tor ; then, if both

drawer and acceptor become insolvent, and their estates

are brouiiht under a forced administration, the bill

holder, though neither ])artv nor ])rivy to the contract,

is entitled to have the specifically a])j)ropriated security

applied in oi- towards })aynu'nt of the bill."' And
Cotton, L.d., said that "if there has l)een a g(Mieral

appropriation of securities to meet the bills drawn l)y

A. upon B. the securities must be a]>plied in Mccordiinee

with the rule" (<)• If the person to whom tlic

securities are sent, uses them for liis own purpose, and

does not apply them to the bill, and the sender raises

no objection, then the rule does not apply (?/). The

rule is of an unusual character, and its application gives

(r) (1815), lit Ves. 34.-).

(x) By Mr. Eildis. (|U(>tcd by Hkktt, M.U., in Ex jit/rfr Drrrr

(1885), H C^. B. 1). (ill. (!20,

(0 (188.-J), 14 Q. B. D. 623.

(«) /« re Gothcuburg Commi-rcial Co. (1881). 20 W. R. 358.
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rise to many difficulties ; for a full consideration see

Grant on Banking (6tli ed.), pp. 683—686.

Cheques.

The Bills of Exchange Act, 1882 (15 & 16 Vict,

c. 61), deals with these, and in s. 73 defines them as

bills of exchange drawn on a banker, payable on

demand ; the definition of a bill of exchange given in

the Act applies to cheques (x), and so generally do

all provisions of the Act. applicable to bills payable

on demand, except as otherwise provided in Part III.

(ss. 73—82).

Mention has already been made of the history of

cheques in the judgment in Goodwin v. Roharts quoted

above (j/).

When a cheque is presented, the banker must pay

it if he has funds in his hands belonoinu- to the

drawer {z) ; otherwise he becomes liable to an action at

the suit of the customer for wrongfully dishonouring

the cheque (a).

The holder of a cheque must present it for payment

within a reasonable time of its issue (Ij), and if the

drawer is entitled at the time of such presentment as

between himself and the banker to have the cheque

paid, and if owing to non-presentment within a reason-

able time he is damnified (e.g., by the insolvency of

(.r) Lord Blackburn in McLean v. Clydesdale Banking Co.

(1884), 9 App. Cas. 95, 106 (s. 73).

(y) Ante, pp. 288 et seq.

(;) See dicta in Goodwin v. Roiarts, supra ; Pott v. Ch<jg (1847),

16M. &W. H21.

(rt) Marzetti v. Williams (1831), 1 B. & Ad. 415.

(7y) Section 74 (2).
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the banker), he is discharged to the amount of the

damage suifered ; in such a case, the hohler may obtain

judgment for the amount against the banker (c).

A banker's authority to pay a customer's cheque is

revoked (i) by countermand of payment (d)
;

(ii) by

notice of the customer's deatli (d) ; and (iii) by notice

that tlie customer lias committed an "avaihible" act

of bankruptcy. He may refuse to pay a cheque on an

account which is the subject of a garnishee order (e).

A cheque is not an equitable assignment of the drawer's

balance, and accordingly a third party has no right of

action against a banker for refusing to honour it (
/").

Crossed Cheques.—A cheque, across the face of which

two parallel lines are drawn (between which the words
" and Company," or any al)breviation of them, may l)e

placed), is styled a crossed cheque. A cheque crossed

generally contains the above only ; a checjue crossed

specially contains the name of a banker in addition, and

then is said to be crossed to that banker (</).

This crossing (which is a material part of the

cheque (A) ) may be added to an uncrossed cheque by

the drawer or the holder, and either may turn a general

into a special crossing (/). A banker may convert an

uncrossed cheque into a crossed one, or a general

crossing into a special crossing to himself (/). He may
re-cross a specially crossed cheque to another banker

for collection (i) ; in no other casi' may a specially

(c) Section 74 (1), (3).

(rf) Section 7o. The banker is not bound to act on an unautbcnti-

cated telegram (^Cvrticr v. London, City and Midland Bank, [11)08]

1 K. B. 293).

(0 Rogcfg V, Whiteicy, [1892] A. C. 118.

(/) Miroedcr v. Central Bank of London (1876), 34 L. T. 735.

(^) Section 7(). (Ji) Section 78. (0 Section 77.
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crossed cheque be crossed to more than one banker, and

if it is so, the duty of the banker to whom it is presented

is to refuse payment (k).

When a cheque is crossed it must be paici through a

banker, and if it is crossed specially, through the banker

whose name is on it. For safety's sake the words "not

negotiable" are often added, and although they do not

affect the ti'ansferability of the cheque, they limit its

negotiable character, rendering a transferee liable to

have set up against him the defects of title availably

against a previous holder. In the words of the Act
" he shall not have and shall not be capable of giving a

better title to the cheque than that which the person

from whom he took it had" (/). Frequently the cheque

is further crossed " account of A. B.," in which case it

will, according to the direction, be paid into that

account at the bank to which the special crossing

refers.

A banker who pays a cheque drawn on him other-

wise than according to the crossing is liable to the true

owner for any loss he may sustain by such pay-

ment (m). If the crossing is obliterated, or if the

cheque appears not to be crossed, and not to have been

added to, or altered otherwise than in accordance with

the Act, then if the banker acts i*i good faith and

without negligence, he is not responsible if he treats

the cheque as uncrossed (n). But if he pays in con-

formity with the crossing in good faith and without

(/O Section 79 (1).

(Z) Section 81. It seems this is the only way in which a cheque
payable to order or bearer can be made not negotiable (^National

Bank v. SiUw, [l!S91] 1 Q. B. 435).

(_w) Section 79. («) Section 79 (2).



.U4 Negotiable Instrumexts.

iipgliorence, he is ])laced in the same position as if he

had paid the true owner, and if the cheque has reached

the payee, the drawer is entitled to the same protection (o).

A collecting banker is protected in dealinii with

crossed cheques by s. S2 of the Bills ol" Exchanii;e Act,

1882 {p), which enacts that " where a banker in good

faith and without negligence receives payment for a

customer (y) of a cheque crossed generally or specially

to himself, and the customer has no title or a defective

title thereto, the banker shall not incur any liability to

the true owner of the cheque by reason only of having

received such payment."' The che<jue must be crossed

when it comes to the banker's hands (r). The pro-

tection conferred by s. <S2 was lielil to be limited to

cases in which the banker receives the che(jue as a

mere agent for collection. Now, a banker mav and

often does give the customer innnediate credit for the

cheque with the intention that the customer shall be

entitled to draw against it, before it is cashed. ISuch

giving of credit of itself constitutes the banker a holder

for value of the cheque, and he cannot then be con-

sidered to receive payment for the customer (r).

In consequence of the decision in Gordon's Case an

amending statute (s) was passed, which enacted that

(<>) Set-tioii 80. By p. 17 of the Revenue Act. 188H {AC, & 47 Vict.

c. 55), the protection (whicli was contiueii to cheques only) is extended

to other docunu-nts drawn on hankers, ami intended to enaltle any person

to obtain payment ot' the sum mentioned therein.

(p) Sec also Revenue Act. 1883 (46 k 47 Vict. c. 55), s. 17.

(y) Whether a person is a "customer" within the meaning of this

section is a ([tiestion of fact, hut he must have some sort of account with

the hiirik {(rrraf Wrxfrrn Jfnil. Cn. v. Loiidmi and Cuinitij Bitnhiny

Co.. [I'.tOl] A. C. 414 ; C Com. Cas. 275).

(;•) Capital and Countifn Bank v. Gordon., [1903] A. C. 240.

(*) r» Kdw. 7, c. 17 (The Bills of Kxchange (Crossed Cheques) Act,

l!Ki6).
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"a banker receives payment of a crossed cheque for a

customer -within tiie meaning of s. 82 of the Bills of

Exchange Act, 1882. notwithstanding that he credits

his customer's account with the amount of the cheque

before receiving payment thereof."

It is not clear how far the statute alters the previous

law. It certainly protects the banker where the imme-

diate crediting of the cheque is a mere book-keeping

entry, but does it do so in cases where the credit given

confers a rifjlit on the customer to draw against the

cheque before it is cleared ? This difficulty will no

doubt come before the courts for solution.

Forgeries.—This part of the subject affects bills and

other instruments as well as cheques. The following-

remarks, unless expressly excepted, apply generally.

A forged or unauthorised signature is whollv in-

operative, and no right to retain the bill or to give a

discharge for it or to enforce payment of it can be

acquired through or under that signature {t). But to

this there are exceptions, for the acceptor and indorser

are precluded from denying to a holder in due course

the genuineness of the drawer's signature, etc. (w)
;

and a title acquired abroad by a forged indorsement

mider circumstances which give a good title according

to the law of the country where the transfer takes

place, will be recognised'aud acted upon by the English

courts (.f).

The fact that the forgery was caused or facilitated by

the negligence of the acceptor is not, of itself, a reason

for holding him liable on a forged bill, even to an

(f) Section 2i. («) Ante, pp. 326, 327.

(ar) Embericos v. Atiglo-Auxtvian Bank, [1905] 1 K. B. 677.
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innocent holder for value (3/). Similarly, the mere fact

that a cheque is drawn with spaces which can be

utilised for the purpose of fraudulent alteration, is not

of itself any violation of a customer's duty to his

banker
; and the rule applies although the banker could

not, by the exercise of ordinary care, have avoided

paying such a cheque as altered (a).

A banker who pays a forged bill or cheque cannot

debit his customer with the amount (b). So when the

amount of an instrument is fraudulently altered, the

banker who j)ays it can recover from his customer only

the amount originally placed thereon (c).

Although a customer owes a duty to take reasonable

care in issuing cheques not to mislead the l)anker, there

is no duty on the customer to take precautions in the

general course of carrying on his business to prevent

forgeries on the part of his servants (d). Thus, a

banker could not debit his customer with the amount of

a forged cheque because the latter had left his cheque

book in an unlocked drawer (e).

Bankers })aying on fonied indorsements stand on a

somewhat different footing. Section 60 provides that

a banker who })ays in good faith and in the ordinary

course of business a cheque, bill, or other draft on

himself to order on ilemand, bearing a forged indorse-

ment, is (h'eiiied to have paid in due course. He is,

(y) Scholjidd V. Earl of Lomlcthorough, [18i)6J A. C. 514.

(a) Colonidl Banli 0/ Anxtnila^iii v. Marshall, [1906] A. C. 559.

(//) Itohartx V. Tuchir (1851), 16 Q. B. .360; Hall v. Fuller (1826),
5 B. & C. 750.

(<;) Hall V. Fuller, supra.

Ql) KepitiqiiUa liuhher Estates, Limited v. National Bank of
India, [1909^ '2 K. B. 1010.

(r) Bank of Ireland v. 1,V««.n' Trustees (1855), 5 H. L. Cas. 389,

410.
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therefore, not liable to his customer for the amount.

Only bankers are protected by this section (/).

A person paying money under a forged instrument to

a bona fide payee may recover it, if he was not negligent

in making the payment, and if the mistake is discovered

and demand made for repayment before the position of

the payee has been altered ; but as even the delay of a

day may seriously compromise the position of a man of

business, it seems in practice the payer will seldom be

entitled to succeed (fi). But as no title can be made

thro u oh a foroed indorsement the true owner of a bill

may recover the proceeds, even from an innocent third

party, as money received to his use, or may recover

damages for conversion from any person who has

wrongfully dealt with the bill so as to cause him loss (A).

Post Dating.—A post-dated cheque, bearing a penny

stamp, may be sued on at maturity, notwithstanding

the provisions of s. 38 of the Stamj) Act, 1891 (54 &
55 Vict. c. 39) (J), and it may be validly negotiated

before the due date to a holder in due course (A).

Promissory Notes.

A promissory note is defined by the Act to be {T)

" an unconditional promise in writing made by one

(/) Orjdeu V. Beiuts (1S74), L. R. 9 C. P. 513.

(.(/) See Cocks v. Maatcnuan (1830), 9 B. & C. 902 ; Loudon and
River Plate Bank v. Bunk of Lirerpool, [1896J 1 Q. B. 7 ; 1 Com.
Cas. 170,

(A) Arnold v. Cheque Bank (1876), 1 C. P. D. 578. Thiu must, of

course, be understood subject to the protection afforded by the Act to

bankers. Cf. Baring v. London and South Western Bunk, [1900]
1 Q. B. 270; 5 Com. Cas. 1.

(0 Royal Bank of Scotland v. Tottenham, [1894] 2 Q. B. 715.

(A) Hitchcock V. Bdwards (1889), 60 L. T. 63(5.

(?) Section 83.
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person to another signed by the maker, engaoing to

pay, on demand or at a fixed or determinable future

time, a sum certain in money, to, or to the order of, a

specified person or to bearer." An instrument in the

form of a note payable to maker's order is not a note

until indorsed by the maker (Jl). If on the face the

note purports to be both made and payable within the

British Isles, it is an inland note ; any other is a

foreign note (//). The usual form of a promissory note

is as follows :

£oO. York, August 5th, 188(1.

[Three] months after date [or on demand] I

(Stamp.) promise to pay A. B. or order [or bearer]

fifty pounds. A. F. G.

Here A. F. G. is the maker and A. B. the payee
;

when A. B. puts his name on the back he becomes an

indorser. The diiferenees between a note and a bill

are manifest ; a bill has three original parties, a note

has but two.

The contract of the maker is to pay the note according

to its tenor, ami he may not deny to a holder in due

course the existence of the })ayee, and his then capacity

to indorse (m). This liability may be joint, or joint and

several, according to the number of makers— for any

number may jointly make a note—and their liability

depends upon the tenor of the note. Thus, " I promise

to pay," etc., signed by more than one person, is a

joint and several j)romise (/;) ;
" we jointly agree," etc.,

is a joint ])romise. There is no liability till delivery

C/0 Section 83.

(/rt) Section 88. (») Section 85.
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of the note, for until then the instrument is incom-

plete (o).

Presentment for Payment.—This is necessary in some

cases, and then the formalities as to time, place and mode

of presentment should be observed (/>). A note payable

on demand, which has been negotiated, is not deemed to

be overdue for the purpose of affecting the holder with

defects of title of v^^hich he had no notice, by reason

that it appears that a reasonable time for presenting it

has elapsed since its issue {q) ; but after indorsement

it must be presented within a reasonable time of the

indorsement or the indorser will be discharged (9*). In

this respect the law relating to bills and to notes diifers.

A note made payable at a particular place must be

presented for payment at that place ; in any other case

presentment for payment is not necessary to make the

maker liable (5) ; but it is always necessary to make
the indorser liable {{).

Generallij.—Subject to the necessary modifications,

the provisions of the Act as to bills apply to notes,

except as above, and except those relating to : (1) pre-

sentment for acceptance
; (2) acceptance

; (3) acceptance

supra protest
; (4) bills in a set (m). And protest of a

foreign note on dishonour is not necessary {x).

In applying such provisions to notes, the maker of

the note corresponds to the acceptor of a bill, and the

(0) Section 84.

{p) As to these, see nnte, j>p. 332—334 ; and see ss. 86, 87.

iq) Section 86 (3) ; Glasscock v. Balls (1890), 24 Q. B. D. 13.

(v) Section 86 (1).

O*) Section 87 (1). (m) Section 89.

(0 Section 87 (2). (x) Section 89 (4).
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first intlor&er of ;i note corresponds to the drawer ot an

accepted bill payable to drawer's order (y)

.

Bank Notes.

These are promissory notes issued by a banker, payable

to bearer on demand. Their properties were considered

in the leading case of Miller v. Race {:), where Lord

Mansfield recognised them as negotiable instruments.

'' They are not goods, nor securities, nor documents

for debts, nor are so esteemed ; but are treated as

money, as cash, in the ordinary course and transaction

of business, by the general consent of mankind ; which

gives them the credit and currency of money, to all

intents and purposes. They are as much money as

guineas themselves are ; or any other current coin that

is used in common payments, as money or cash."'

In a later case, Denman, J., said that Bank of

England notes differ from ordinary promissory notes

and notes of other banks in two important character-

istics, viz., they are always payable to bearer without

indorsement, and they are legal tender for the amounts

represented by them. He did not consider that the

ordinary rules relating to bills would of necessity relate

to bank notes, though they do relate to promissory notes

generally. In this ])articular case he decided that the

alteration of the number on a bank note was an altera-

tion sufficient to discharge the bank from liability on

the note, though had the ordinary rule prevailed, no

alteration affecting the contract having been made, the

liability would have remained {((). So also, in Svfell v.

(y) Section 89 (2). (.) 1 Sni. L. C. (Ilth cd.), p. 46.?.

(a) Leeds Bank v. Walker (1883), 11 Q. B. 1). Si, 90.
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Bank of England (A), Jessel, M.R., said :
" A Bank of

England note is not an ordinary commercial contract

to pay money. It is, in one sense, a promissory note

in terms, but no one can describe it as simply a promis-

sory note. It is part of the currency of the country.

It has long been made so by Act of Parliament, it is a

legal tender for any sum above £5, and it must be

issued to any one who brings a certain quantity of

bullion to the Bank, and demands it, as he has a right

to do, for the purpose of using it as a currency" (e).

(V) (1882), y Q. B. D. .300.

(^)i Page 563 ; aud see remarks of Brett, L.J., at p. 567.
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INSURANCE.

Insurance has been stated to be a contract either to

indemnity a (gainst a loss which may arise upon the

happening of some event, or to pay, on the happening

of some event, a sum of money to the person insured.

The instrument containing the contract to insure is

called a j)olicy of insurance^ the person insured is called

the assured or the insured, and the person who insures

is called the insurer, assurer, or the underwriter, the

latter term being used chiefly in the case of insurance

of marine risks.

There are many forms of this contract, for a man may
agree to insure anything, from a pane of glass to his

own life : but the three forms of greatest importance are

Life Insurance, Fire Insurance, and Marine Insurance.

These will be considered separately.

In Carter v. Boelim (d),' Lord Mansfield said,

" Insurance is a contract on speculation "
; and this

being the case, it is frequently hard to distinguish, as

regards prificiple, a contract to insure from an ordinary

wager. In Godsail wBoldero (e), Lord Ellenborough

said that insurance was in its nature a contract of in-

demnity, as distinguished from a contract by way of

gamino; or wagering. This means that it is not an

agreement to pay money on the mere happening of a

certain event, but to compensate the insured for any

damage suffered owing to its occurrence. This state-

(rf) I Sm. L. C. (llth ed.) 41tl. 494.

(r) 2 Sni. L. C. (llth ed.) 263, 270.
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ment, though true of mariue aud lire insurance, does

not accurately describe the contract of life insurance ;

the latter is an enoagemeut to pay a certain sum of

money on the death of a person, and when once fixed

it is constant and invariable (/). Another distinction

suggested is, that in the case of a wager, there is no

interest in the result of the event entitling to com-

pensation if it does not occur, whereas in all insurance

contracts such an interest must exist, i.e., there must be

what is styled an insurable interest.

It has just been said that in some of its forms the

contract is one of indemnity, e.g., A. insures a house

against fire for £1,000 ; in course of time suppose the

house to be burnt down ; if £550 will restore it, that

amount, and that amount only, can be obtained. "The

very foundation, in my opinion, of every rule which has

been promulgated and acted on by the courts with

regard to insurance law is this, viz., that the contract

of insurance contained in a marine or tire policy is a

contract of indemnity, and of indemnity only, and that

this contract means that the assured, in case of a loss

against which the policy has been made, shall be fully

indemnified, but shall never be more than fully indem-

iiifiedj_j(^) . Thus, A. agreed to sell a house to B. for

£3,100, and had insured the premises against fire.

Before completion of the contract to sell, the house

was burnt, and the insurance company, not having been

informed of the contract of sale, paid the amount of

damage ; subsequently, tlie purchase was completed,

(^f) Dalhy v. Indian and London Life Insurance Co. (1855),
15 C. B. 365 ; 2 Sm. L. C. (11th ed.) 271.

Gy) Brett. L.J., in Castdluin v. Predon (1883), 11 Q. B. D. 380,

386. •

M.L. 2 A
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and the vendor obtained the full value agreed, and it

was decided that the amount of the insurance money

must be refunded to the company (h). In giving

judgment,' Bowen, L.J., said: "What is really the

interest of the vendors, the assured ? Their insurable

interest is this—they had insured against fire, and they

had then contracted with the purchasers for the sale

of the house, and, after the contract, but before com-

pletion, the fire occurred. Their interest, therefore, is

that at law they are the legal owners, but their beneficial ^

interest is that of vendors, with a lien for the unpaid

purchase-money. That was decided in the case of

CoUinc/ridf/e v. Royal Excliange Assurance Corpora-

tion (i) ; but can they keep the whole, having lost only

half ? Surely it would be monstrous to say that they

could keep the whole, having lost only half . .

They would be getting a windfall by the fire, their con-

tract of insurance would not be a contract against loss,

it would be a speculation for gain" (A).

Contracts of insurance are uherrhna' fidei, and every /
fact of any materiality n)ust be disclosed, otherwise

there is ground for rescission. " Good faith forbids

either party, by concealing what he privately knows, to

draw the other into a bargain from his ignorance of

that fact and his believing the contrary " (I) ; and in

these contracts the rule is strictly enforced, as the facts

are generally within the knowledge of the insured alone.

Thus, speaking of marine insurance, Arnould says (m) :

(/O Caatcllnln v. Preston (1883), 11 Q. B. D. 380.

(0 (1878), 3 Q. B. D. 173.

(//) Contdlahi, V. Preston, svpra, at p. 401.

(0 Lord Mansfield, in Carter v. Boelun (1765), 1 Sm. L. C.
(11th ed.), at p. 495.

(?m) Marine Insurance, § 535 ; and see BLACKBURN, J., in lonides v.

Pender (1874), L. R. 9 Q. B. 537.
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'• The principle is now firmly estiiblisbed that the mis-

representation from mistake, ignorance, or accident, of

any material fact, however innocently made, will avoid

the policy quite as much as in cases where such mis-

representation arises from a wilful intention to deceive."

Life insurance stands on the same footing. In the case

of London Assurance Co. v. Mansel (n), Jessel,

M.R., said :
" As regards the general principle, I am

not prepared to lav down the lavr as making any

difference in substance between one contract of as-

surance and another. "Whether it is life, or fire, or

marine assurance, I take it good faith is required in all

cases, and though there may be certain circumstances,

from the peculiar nature of marine insurance, which

require to be disclosed, and which do not apply to other

contracts of insurance, that is rather, in my opinion, an

illustration of the application of the principle, than a

distinction in principle."' It has now been settled that

this principle applies to all contracts of insurance, e.f/.,

a policy which covers the risk of a debtor becoming

insolvent (o).

A non-disclosure arisino; not from auv fraud, nor

from any negligence, but even from want of knowledge,

may be ground for vitiating a policy, if on the wording

of the agreement to insure, such appears to be the

intention of the parties ; e.r/., when the actual truth of

statements made is asserted in language amounting to

a warranty (p).

(^)i) (1879). 11 Ch. D.363: a.nd nee Lhidenau w Dcihorough (1828),

8 b. & C. 586, 592.

((.) Seatoti V. Heath, [1899] 1 Q. B. 782 ; i Com. Cas. 193 ; reversed

on the facts, sub nam. Seatoit. v. Burnand, [1900] A. C. 135 ; 5 Com.
Cas. 198.

(^) Thmsoii V. Weenu (1884), 9 App. Cas. 671.

2 A 2
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The general remarks above apply to all species of

insurance. It is now intended to deal with matters

peculiar to the more important forms of this contract.

Life Insurance.

Life insurance is "a contract hy which the insurer, in

consideration of a certain premium, either in a gross

sum, or bj annual payments, undertakes to pay to the

person for whose benefit the insurance is made, a

certain sum of money or annuity on the death of the

person whose life is insured "
(q).

To prevent gaml)ling in these transactions, the statute -

14 Geo. 3, c. 48, was passed. This enacts that— (1) no

insurance shall be mad(; by any person or persons,

bodies politic or corporate, on the life or lives of any
other person or persons, wherein the person or persons

for wliose use, benefit, or on whose account such j)o]icies /

shall be made, shall have no interest (which means
pecuniary interest) (/•), or by way of gaming or wager-

ing ; and every insurance made contrary to the true

intent and meaning hereof shall be null and void to all

intent and 'purposes (.s-)
; (2) the name of the person so

interested, or for whose benefit the ])olicy is made, siiall

be inserted (<) ; (3) in all cases where the insured has

such an interest, no greater sum shall be recovered than •

the value of the interest at the date of. the policy (u).

If, in the meantime, his interest ceases, he may yet

recover at the death, it being essential that he should

((/) Smith's Mercantile Law (11th ed.), p. 551.

(?•) Lortl Texteuuen, in JIulford v. Kymer (1830), 10 B. & C. 724.

(*) Section 1.

(0 Section 2. (?/) Section 3.
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jhave his interest only at the date of the makino- of the

policy (.v). It should further be observed that an

assignee of a valid policy need not have an interest (y).

What is an insurable interest ? It is difficult to

describe, but the following illustrations will show what

has been the opinion of the courts under the circum-

stances therein existent. A creditor may insure the life

of his debtor to the extent of his debt (;:) ; a trustee

may insure in respect of the interest of which he is a

trustee (a) ; a wife may insure her husband (6) ; a

husband may insure his wife (c) ; and a man may
insure himself ; but a father has not necessarily an

insurable interest in the life of his son (d).

By the Married Women's Property Act, 1882 (45 &
•4G Vict. c. 75), s. 11, it is provided that a married

woman may effect a policy upon her own life, or upon

the life of her husband, for her separate use. Further,

it provides that if a man or a married woman effect a

policy upon his or her own life, or on each other's lives,

and the policy is expressed to be for the benefit of the

other or for the benefit of the children, this shall create

a trust (e), which, so long as any object of the trust

remains unperformed, shall not form part of the

insured's estate, nor be subject to the insured's debts.

(.i-) Dulby V. India, etc. Co. (1855), 2 Sm. L. C. (11th ed.) 271.

(y) AMty v. Asldcy (1829), 3 Sim. U9.

\z) Godsall V. Boldero (1807), 2 Sm. L. C. (11th ed.) 263.

(a) Tld-swell v. Aiikeristein (1792), Peake, 151.

(6) Ri;ed v. Royal Exchange Assurance Co. (1795), Teake, Add.
€a. 70.

(f) Grltfiths V. Fleming, [1909J 1 K. B. 805.

(rZ) Ualford v. Kymer (1830), 10 13. ic C. 724.

(f) If the trust fails, the money goes into the deceased's estate

(^Cleaver v. Mutual Reserce Funa Life A.ssociation, [1892] 1 Q. E.
147).
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But if it be proved that the policy was effected, and the

l)remiums paid to defraud the creditors of the insured,

these will be entitled out of the moneys payable under

the policy, to a sum equal to the premiums paid.

Assignment of the Policij.—At one time the assignee

could not sue in his own name, but since 1867 this

power has been given
(
/')

; but (i) the assignee is liable

to be defeated by defences which would have been good,

against the assignor {<j) ; (ii) he should give written

notice to the insurance company, for in the event of a

second or further assignment, the priorities will depend

upon the date of this notice ; and further, any bona tide

payment made by the company previous to such notice

will be valid in favour of the company (/;) . The com-

pany must specify on the policy the place of business

at which such notices may be given, and upon

receiving notice it must acknowledge the receipt of

it in writing {i)

.

Fire Insurance.

Fire insurance is a contract, one party to which under-

takes to indemnify the other against the consequence

of a fire happening within an agreed upon period, in

return for the payment of money in a lump sum or by

instalments. The insured must have an insurable

interest in the premi^es__ii3^ured, i.e., he must
^

^ichJa,4)osition that he incurs loss by the biiaiiQo;^

;

thus, a creditor may insure a house over which he has a

(/) .30 & 31 Vict. c. 144. (/<) Section 3.

(<7) Section 2. (/) Sections 4, 6.
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mortgage (k) ; a warehouseman may insure his customer'

s

goods (/).

A contract of fire insurance made bv an aorent

without authority cannot be ratified by the principal

after and with knowledge of the loss by fire of the

subject-matter insured {m).

The contract being one of indemnity, onlv the amount

of loss actually suffered can be recovered ; this

Bo WEN, L.J., calls " the infallible rule " (n).

By an Act of 14 Geo. 3, c. 78, s. 83, it is provided

that any interested person may procure that the insur-

ance money shall be laid out in rebuilding the premises,

but a clear and unambiguous request to the insurers

to rebuild should be made. Instead of rebuildino- the

place themselves, the company may permit the parties

claiming the money to do so upon sufficient security

being given that the money shall be laid out in such

rebuilding (o).

Assignment of the Policy.—This is allowed only with

the consent of the office {p), and the benefit of the

insurance will not rtin with the property, nor is the

vendor even trustee for the purchaser of any money

(A') West 7)1 iuntt-r Fire Office v. Glasgow Provident Investnient
Society (1888), 13 App. Cas. 699.

(Z) Waters y. Monarch Assurance Co. (1856), 5 E. & B. 870.

(w) Grover and Grover v. Mattheics, [1910] 2 K. B. 401. This rule

does not apply to contracts of marine insurance. See j?ost, p. 37iJ.

(«) Castellain v. Preston (1883), 11 Q. B. D., p. 401. bee also ante,

pp. 353, 354, where the facts of the case are set out and the application

of this principle generally to contracts of insurance is discussed.

(()) See Westminster Fire Office v. Glasgow Provident Investment
Society, siqjra. It is doubtful whether this statute applies in England
beyond the area included in the bills of mortality.

(^7) Siidlers' Co. v. Hedcocli, 2 Atk. 554 (decided in 1734).
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recovered (q) ; as a fact he will have to return it to the

company (r)

.

Bi</hts and Duties.—There is, of course, the ordinary

right to be paid the value of the insurable interest on

the burning of the property, and also the corresponding

duty of paying the premiums. The property must be

accurately described in the policy, and any material

variation will be fatal ; e.g., a policy entered into by a

person not a linen draper including " linen, wearing

iipparel, and plate," was held to be exclusive of anything

but household linen, and linen bought for sale purposes

was therefore not within \i{s). It is frequently agreed

that notice of loss shall be given within a certain time

to the company or its agents, and that this shall be

accompanied with particulars ; and it may be made a

condition precedent to recovering (0-

Subrogation.

The insurer is entitled to every right of the assured,

whether such right consists in contract, tort, or other-

wise, or, as Brett, L.J., says: "As between the under-

writer («) and the assured, the underwriter is entitled to

the advantage of every right of the assured, whether

such right consist in contract, fulfilled or unfultilled,

or in remedy for tort capable of being insisted on or

already insisted on, or in any other right, whether by

iq) Rayuer v. Preston (1881), 18 Ch. I). 1.

(?) See antt-, pp. S53, 354.

(«) M'atcJiorn v. Laiiyforcl (1813), 3 Camp. 422.
'

(0 J\la.iim V. llurrrii (1853), 8 Exch. 819.

(?<) The contract in this particular case was a fire policy ; but though
the term underwriter is mure usual in connection with marine insurance,
its use is not confined to that form of insurance.
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way of condition or otherwise, legal or equitable, which

<?an be, or has been, exercised or has accrued, and whether

such right could or could not be enforced by the insurer

in the name of the assured by the exercise or acquiring

of which right or condition the loss against which the

assured is insured can be, or has been, diminished " (x).

This is called the doctrine of suhrogation. It entitles

the insurer who pays the insured not only to the value

of any benefit received by the latter by way of

compensation for actual loss, but also to the value

of any rights or remedies the insured may have against

third parties in respect of the damage ; if, therefore,

the insured renounces such rights, to which the insurer

would be subrogated, he is bound to make up the

amount to the insurer (y). But, on the other hand,

this doctrine allows an insurance company to enforce

only those rights which the assured himself could have

enforced, and therefore, when a wife feloniously burnt

her husband's property, and the company brought

an action against the man and his wife for her

misdeed, the action was dismissed, as the husband

could not, as the law then stood, bring an action

against her {z).

ix) Castellain v. Preston (1883), 11 Q. B. D., p. 888.

(y) West of Eiifjland Fire Insurance Co. v. Isaacs, [1897] 1 Q. B.

226.

(r) Midland Insurance Co. v. Smith (1881), 6 Q. B. D. 561. S
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MARINE INSURANCE (a).

Since the appearance of the hist edition of this work
the law relating to marine insurance has been codified

by the Marine Insurance Act, 1906. It has therefore

become unnecessary to cite many of the older cases as

authorities for the propositions of law which are laid

down ; but some have been retained for purposes

of illustration where the scope and meaning of a

section is not at first sight apparent. A few recent

decisions dealing with the interpretation of the statute

have also been added.

Marine insurance is a contract of indemnity against

losses incident to marine adventure accruino- to the

ship, cargo, freight, or other subject-matter of a policy

during a given voyage or voyages, or during a given

length of time (6). The person who is indemnified

is called the " assured," or the " insured," the other

party being styled the "insurer" or the "underwriter."

The policy may be so extended as to protect the assured

against losses on inland waters or on any land risk which

may be incidental to a sea voyage (e). The contract is

generally entei-ed into through the agency of brokers,

who are responsible to the underwriters for the

premium {d), and the mode of contracting and the

various details are much regulated by the custom of

(«) Keferences to sections are to those of the Marine Insurance Act,
190(i (6 Edw. 7, c. 41).

(ft) Section 1.

(<•) Section 2 (1). (^d) See ante, p. 153.
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the different associations whose members are engaged

in this particular kind of transaction.

All persons who have insurable interests may be

insured, unless they are alien enemies (e), and any

companies or persons not under disability may be

insurers.

Amongst subject-matters of marine insurance may

be named the ship, the goods connected therewith, the

cargo, freight, money lent on bottomry, etc. ; but as in

other contracts, so in marine insurance, there can be

no valid agreement with regard to illegal trading.

Assignment of Policy.

When a person has insured his interest in any vessel,

cargo, or freight, he may assign his policy to another,

unless the terms of the policy forbid it, and that other

may sue in his own name, but is liable to be met by the

same defences as would have been valid against the

original assured. The policy may be assigned either

before or after loss (/). An assured who has no

interest cannot assign ; but this rule does not affect the

assignment of a policy after loss (^). An assignment

can be made by indorsement, or (if the policy be

indorsed in blank) by delivery (/).

Insurable Interest.

A person has an insurable interest when he is

interested in a marine adventure, and in particular

where he stands in any legal or equitable relation

(0 Braiuhm v. NesUtt (1794), 6 T. R. 23,

(/) Section 50. (</) SectLon 51.
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to the adventure or to any insurable property (h) at

risk therein, in consequence of which lie may benefit

by the safety or due arrival of insurable property,

or may be prejudiced by its loss, damage, or detention,

or may incur liability in respect thereof (/). There

is a marine adventure where insurable property (A) is

exposed to maritime perils, or where the earning of

freight, etc., or the security for advances is endangered

by the exposure of insurable property to maritime

perils, or where any liability is incurred, by a person

interested in or responsible for insurable property,

by reason of maritime perils (/;). Such interest must

exist at the time of the loss, but may accrue during the

pendency of the policy, and if the goods are insured,

" lost or not lost," such interest in them may be

acquired after loss has actually occurred, unless at

the time of effecting the insurance, the assured was

aware of the loss and the insurer was not (/).

Defeasible and contingent interests are insurable, and

so is a partial interest of any nature (m).

The following are examples of persons having an

insurable interest :

(a) Shipowners and owners of goods—to the extent

of the value of their interest (?i).

(b) A mortgagee—to the extent of the sum due to

him (o).

(c) A mortgagor— to the full value of the pro-

perty (o).

(//) Ship, goods or other movables (s. 3 (2) (a) ).

Qi) Section 5. (w) Sections ?, 8.

(A) Section S (2). (//) Section 14 (3).

(i!) Section 6. (c) Section 14 (1).
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(d) An insurer—who may reinsure to the extent

of his liability (p).

(e) A bottomry bondholder—to the extent of the

amount payable to him under the bond {q).

(fj A person who has advanced money for the ship's

necessaries (?•).

(g) A person advancing freight—if such freight

is no+ repayable in case of loss {s).

(h) The master and crow may insure their wages {t).

An assignment of the interest of the assured in

the subject-matter insured, does not, in the absence

of express or implied agreement, transfer the rights of

the assured under the policy {u).

Gambling Policies.

AVhere the assured has no insurable interest and

no expectation of acquiring such an interest at the

time of the contract, the policy is void. So are policies

made " interest or no interest," or " without further

proof of interest than the policy itself,"' or policies

made " without benefit of salvage to the insurer,"'

except in cases where there is no possibility of

salvage (.f).

Gambling on loss by maritime perils is now an

offence punishable by fine or imprisonment. The

prohibition extends to (i) contracts made by a person

without having any bona fide interest in the safe arrival

of the ship or the safety of the subject-matter insured^

{p) Section 9. (/f) Section 10.

(?•) Moran 4' Co. v, Vziellt, [1905] 2 K. B. 555.

(s) Section 12. (?/) Section 15.

(t) Section 11. (ar) Section 4.
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or a bona fide expectation of acquiring such an interest

and (ii) to contracts made l)y any person in the em})loy-

ment o£ the shipowner (not being a part owner) where

the contract is made " interest or no interest," or

" without further proof of interest than the policy

itself," or " without benefit of salvage to the insurer,"

or subject to any like term. Any broker through

whom and any insurer with whom such a contract

has been effected is also guilty of an offence, if he

knew the nature of the contract (y).

Disclosure and Representations.

A contract of marine insurance requires the utmost

good faith, and if that be not observed by either party,

the other party may avoid the contract {z).

It is the duty of the person intending to insure to

communicate to the insurer every circumstance known

to him or which in the ordinary course of business

he ought to know, which is material to tlie risk, that

is, every circumstance which would infiuence the judg-

ment of a prudent insurer in fixing the premium, or

determining whether he will take the risk (a). The

obligation to disclose extends to communications made

to, or information received by the assured (a). Thus

he should communicate news tending to show that

a vessel is overdue, that it is damaged, or that it is

lost (h). But there is no need to communicat(i know-

ledge which the underwriters are likely to know, such

((/) y Eihv. 7, c. 12 (Marine Insurance (Gambling rolicies) Act,
i9uy).

(r) Section 17. (r/) Section 18.

(A) Gliuhtom- V. King (1813), 1 M. & S. Ho. See also 8. 18.
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as general trade customs, speculations as to war,

tempest, etc., nor need the intending assured disclose

his opinion on matters relating to the adventure (c).

A principal is deemed also to know, and to be bound

by the non-communication of. circumstances within

the knowledge, or which in the ordinary course of

business ought -to be within the knowledge of his

agent ((^). "It is a condition of the contract that

there is no misrepresentation or concealment, either

by the assured or by any one who ought as a matter

of business and fair dealing to have stated or disclosed

the facts to him, or to the underwriter for him "
(^).

But this must not be carried too far. Lord Watson
says (/) : "The responsibility of an innocent insured

for the non-communication of facts which happen to

be within the private knowledge of persons whom he

merely employs to obtain an insurance upon a particular

risk, ought not to be carried beyond the person who
actually makes the contract on his behalf."

Similarly, every material representation made by

the assured or his agent during the negotiations for,

and before the conclusion of, the contract must be

true, or the assured may avoid the policy. A repre-

sentation may be of fact, of expectation, or of belief.

It is sufficient if a representation of fact be substantially

correct, and if a representation of expectation or belief

be made in good faith (f/).

(c) Carter v. Buehm (IZGo), 1 Sm. L. C. (11th ed.) 491.

(<?) Section 19.

(e) LiXDLEY, L.J., in Blaehhiirn v. Vuiurs (1886). 17 Q. B. D. 578.

(/) Ibid., 12 App. Cas. '>ol, where the puint was fully considered
;

and see Bladtburn v. Uaslam (1888), 21 Q. B. D. Ui.

(^) Section 20.
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The Policy.

The contract is not valid unless expressed in a policy

of sea insurance (/«). It must further specify : (1) The

name of the assured, or of some person who effects tlie

policy on his behalf
; (2) the subject-matter insured

and the risk insured aoainst
; (3) the voyage, or period

of time, or both, as the case may be, covered by the

insurance
; (4) the sum or sums insured ; and (5) the

name or luimes of the insurers (/'). In the case of

a floating policy (X) the name of the ship may
be communicated afterwards when cargo is insured,

and the vessel in which it is to go is at the time of

insuring not fixed upon. In sucii cases the insured

shoulil declare the shiiiment and the value of it as soon

as he knows of it, and the policy attaches to the goods

in the order in which they are shi})ped (/). Unless-

otherwise agreed, where a declaration of value is not

made until after notice of loss or arrival the ])olicy

must be treated as unvalued (/). The policy must be

signed by or on behalf of the insurer, and wdiere a

corporation insures it need not be under seal (m).

The Slip.

It is customary to draw up a memorandum of the

terms, which is initialled bv the underwriters before the

(//) Stump Act, 1891 (54 & 55 Vict. c. 39). "• ^^3 (1). And see

amforxilnhiiiK Aktlcxehhahit v. Da Costa, [1911J 1 K. B. 137.

(/) SiM!ti..n 23.

(Jt) I.e., « |)<)licy which describes the insurance in general terms and
leaves tlic name of the ship to be defined by subsequent declaration.

See also ss. Uti, 29.

(0 Section 29.

(/«) Section 24.
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execution of the formal policy, and the general practice

of the commercial community is to recognise this

memorandum (called Tlie Slip) as though it were the

contract ; but at law nothing can be sued upon but

the stamped policy, and the slip can be looked at by the

court for collateral purposes only {e.g.^ to determine the

date when the risk was undertaken (») ), nor does the

initialling of the slip create a contract to enter into a

policy (o). So a document called an "open cover,"

by which underwriters agreed to reinsure to the

extent o£ excesses over certain amounts, risks taken by

the original insurers, was held invalid both as a policy

and as a contract to issue a policy, because it did not

specify the " sum insured "
{p).

Kinds of Marine Policies.

Among the most important divisions is that into

valued and unvalued policies. In a valued policy the

amount is fixed by agreement and stated in the policy {q)

.

An unvalued policy is one which does not state the

value of the subject-matter of the insurance ; hence,

after a loss, the amount to be paid by the underwriter

remains a matter of assessment, subject to the limit of

the sum insured (r).

Policies may also be divided into voyage, time, and

mixed. A voyage policy is one which covers the

(«) Sections 21, 89.

OO Fixltcr V. Lirerpool Marine Inmrancc Co. (1874). L. K. !) Q. R.

418. This will not ap])ly to the case of a fire policy (Thunqhion v.

Adamx (1889), 2.S Q. B. D. 361.

(p) Home Marine Iiunrancc Co. v. Smith, [1898] 2 Q. B. 3.51
;

.3 Com. Ca>. 172.

(jp) Section 27. See post., p. 377. (/•) Section 28.

M.L. 2 JJ



370 Marine Insurance.

subject-matter /' at and from " or from one place to

another or others. A time policy covers it during

a specified period, which must not exceed one year is) ;

but such a policy may contain a " continuation clause
"^

to the effect that in the event of the ship beingiat sea^

or in the event of the non-completion of the voyage at

the expiration of the policy, the subject-matter of

insurance shall be held covered until the shi})'s arrival,

or for not more than thirty days thereafter. If the

risk covered by the continuation clause attaches, either

a new policy must be issued or the existing policy must

be stamped in respect of the contract created by the

continuation clause (/). A policy of insurance made to

cover a ship under construction or repair or on trial,

may be stamped as a voyage policy, although made for

a time exceeding twelve months (n). A time policy,

in which the voyage also is specified, is styled a mixed

policy, e.(/., A. to X. for six months (s).

Form of Marine Policy.

The policy may be in print or writing, or partly

written and partly printed. The form set out below is

known as Lloyd's S. G. policy, and is the form of policy

scheduled to the Marine Insurance Act, 1906 ((5 Edw. 7,

c. 41). The notes which follow will, it is ho{)ed,

elucidate it.

S. G.

£
liii IT KNOWN THAT A. a)i(J or as Agent as well in /;/.-<-

own name as for and in the name and names of all and

(*) Section 25.

(0 Stamp Act, 189r(r)4 &; oo Vict. c. 39), s. 98, as amended by s. 11

of the Finnncc Act, 1901 (1 Edw. 7, c. 7).

(w) Revenue Act, 1903 (3 Kdw. 7, c. 46), s. 8.
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every other person or persons to whom the same doth,

may, or shall appertain, in part or in all doth make

assurance and cause himself and them, and every of them,

to be insured (a), lost or not lost (b) at and from (c)

London. Upon any kind of goods and merchandises, and

also upon the body, tackle, apparel, ordnance, munition,

artillery, boat, and other furniture, of and in the good ship

or vessel called the Mary, whereof is master under God,

for this present voyage, John Smith, or whosoever else

shall go for master in the said ship, or by whatsoever other

name or names the said ship, or the master thereof, is or

shall be named or called ; beginning the adventure upon

the said goods and merchandises from the loading thereof

aboard the said ship (c) upon the said ship, etc.

and so shall continue and endure, during her abode

there, upon the said ship. etc. ; and further, until the said

ship, with all her ordnance, tackle, apparel, etc., and goods

and merchandises whatsoever shall be arrived at Melbourne

upon the said ship, etc., until she hath moored at anchor

twenty-four hours in good safety (d) ; and upon the goods

and merchandises, until the same be there discharged and

safely landed (e). And it shall be lawful for the said

ship, etc., in this voyage, to proceed and sail to and touch

and stay (f) at any ports or places whatsoever on the West

Coast of Africa without prejudice to this insura'nce. The

said ship, etc., goods and merchandises, etc., for so much

as concerns the assured, by agreement between the assured

and assurers in this policy, are and shall be valued at (g)

Touching the adventures and perils which we, the

assurers, are contented to bear and do take upon us in

this voyage : they are of the seas (h), men of war, fire (i),

enemies, pirates (j), rovers, thieves (k), jettisons (1), letters

of mart and countermart, surprisals, takings at sea, arrests,

restraints, and detainments of all kings, princes, and

people (m), of what nation, condition, or quality soever,

barratrj' (n) of the master and mariners, and of all other

perils (o), losses, and misfortunes, that have or shall come
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to the hurt, detriment, or damage of the said goods and

merchandises and ship, etc., or any part thereof ; and in

case of any loss or misfortune it shall be lawful to the

assured, their factors, servants and assigns, to sue, labour,

and travel for, in and about the defence, safeguards, and

recovery of the said goods and merchandises, and ship, etc.,

or any part thereof, without prejudice to this insurance
;

to the charges whereof we, the assurers, will contribute

each one according to the rate and quantity of his sum

herein assured (p). And it is expressly declared and agreed

that no acts of the insurer or insured in recovering, saving

or preserving the property insured, shall be considered as

a waiver, or acceptance of abandonment (p). And it is

agreed by us, the insurers, that this writing or policy of

assurance shall be of as much force and effect as the surest

writing or policy of assurance heretofore made in Lombard

Street, or in the Royal Exchange, or elsewhere in London.

And so we. the assurers, are contented, and do hereby

promise and bind ourselves, each one for his own part,

our heirs, executors, and goods to the assured, their

executors, administrators, and assigns, for the true per-

formance of the premises (q), confessing ourselves paid

the consideration (r) due unto us for this assurance by the

assured, at and after the rate of .

In AvrrxEss whereof we, the assurers, have subscribed

our names and sums assured in London.

N.B.—Corn, fish, salt, fruit, flour, and seed are warranted

free from average, unless general, or the ship be stranded
;

sugar, tobacco, hemp, flax, hides, and skins are warranted

free from average under five pounds per cent. ; and all

other goods, also the ship and freight, are warranted free

from average, under three pounds per cent., unless general,

or the ship be stranded (s).

Notes on tlie ahore Form of Pollri/..

(a) "As well in his oicn name," etc.—The words of

the j)olicy are sufficient to protect all persons who
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possessed an insurable interest at tTie time of the

insurance or acquired one during the risk ; and under

them a person interested, who did not authorise an

insurance to be effected for him, may subsequently,

even after the loss, adopt and claim the benefit of the

insurance (x).

But it is not enough that the person claiming the

benefit of the policy should be within the description of

those insured, if the person effecting the policy did not

in fact intend to insure on his behalf (j/).

(b) " Lost or not lostJ'—The words cover the assured,

although the subject-matter of the insurance has been

partially or entirely lost at the conclusion of the

contract of insurance. These words incorporate an

exception to the rule that the assured must have an

insurable interest before the loss, an exception recog-

nised at law. They also entitle the underwriter to

his premium, whether the subject-matter has actually

arrived safely or not {£). But if, when the contract is

made, the assured is aware of the loss and the insurer

is not, the policy is of no avail (a), neither can the

underwriter retain the premium if he knows of the

conclusion of the risk (~).

(c) '''At and from.''' '"'' Beginning the adventure on

tJie said goods," etc.—These are the words which deter-

mine the time from which the insurer is on the risk.

If the ship is. insured " from " a place, the insurer's

risk dates from the time when she starts on the vovaee

(a;) Section 86.

(y) Boston Fni
.. C. 336.

(c) Section 81 (3) (b). («) Schedule L, r. 1.

(y) Boston Fruit Co. v. British and Marine Insurance Co., [19061
A. C. 336.
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insured (b) ; if she is insured " at and from," Ihe risk

dates from the jtime when the contract is concluded, if

at that time she is in safety at that place ; otherwise,

the risk commences from the time she arrives in

good safety at that place (c). If freioht is insured the

risk, muler the words " at and from," attaches imme-

diately the ship is in good safety at that place, if the

freight is chartered freight, otherwise it usually attaches

j))-o rata as the cargo is loaded (</). Whether the ship

is insured ''at'' or "at and from" it is an implied

condition that she shall commence the venture within

a reasonahle time unless the delay was caused by

circumstances known to the insurer before the con-

clusion of the contract, or the insurer has waived the

condition (e). If a place of departure is mentioned, no

risk will attach to the unilerwriter if the ship does not

sail from that place (/"). The insurer's risk on goods

insured "from the loading thereof" does not attach

imtil they are on boar J, the risk during transit from

shore to the ship is on their owner (c/). To meet

this and the case of loss whilst unloading, a clause is

often put in the margin of the policy to the following

effect :
" Including all risk of craft to and from tlie

vessel.''^

(d) and (e) " Until she hath moored " etc. " Until the

same he there discliarged,''^ etc.—These words are intended

to fix the date of the cessation of the insurer's risk.

AVhere the risk on goods continues until they are

" safely landed," they must be landed in the customary

(/>) Schedule I., r. 2. (<) Section 42.

(r) Selicdulc I., r. 3 (a), (b). (/) Section 48.

(d) Schedule I., r. 3 (c), (d), {3) Schedule I., r, 4.
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manner and within a reasonable tiirui after arrival at

the port of discharge, and if thej are not so landed the

risk ceases (/t). So, if it is customary at the port to

laud the goods by means of lighters, the risk continues

until the goods are safely landed after transport in the

lighters (i).

(f) " 7o proceed and ^cdl to and touch and stat/,^'

^tc.—It is the duty of the assured not to deviate, that

is to say, not to go out of the proper course, as agreed

or as prescribed by custom, between the termini of the

voyage. Deviation, without lawful excuse, entitles the

underwriter to avoid the policy, even though the ship

has regained her course before any loss occurs, and the

risk was not increased by such deviation (k) . Deviation

is excused if specially authorised by the policy, or if

caused by circumstances beyond the control of the

master or his employer, or if reasonably necessary to

comply with a warranty ; or to ensure the safety of the

ship, or to save human life ; or to obtain medical or

surgical aid for any person on board, or if caused by

barratrous conduct of master or crew, if barratry be a

])eril insured against {/) ; but a deviation for the mere

purpose of saving property is not justifiable (m). The

words quoted at the head of this note authorise the

subject of insurance to proceed to and stay at certain

ports mentioned in the policy, but not even to stay at

such ports may the ship deviate from the voyage ; she

may touch and stay at them in the course of the voyage

(/t) Schedule I., r. 5.

(/) Ilurnj V. Royal E-rchamjc Co. (1801), 2 Bos. & P. 430.

(7^) Section 46.

(Z) Section 49.

(ill) Searamanga v. Stamp (1880), 5 C. P. D. 295.
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from the port of departure to the port of destination (n).

Liberty given to a ship insured on a voyage from

London to Plymouth to toucli at any port in the

English Channel will not excuse a call at Penzance,

this last-named port being beyond the voyage in ques-

tion, but it would allow a call at Newhaven in vSussex.

If after the commencement of, the risk the destination

of the ship is voluntarily changed from that contem-

plated by the policy, this is a change of voyage, and

not a mere deviation, and is not authorised by the

clause now being considered (o). Where the destina-

tion is specified and the ship sails for a different

destination, the risk does not attach (y>). Further, if

an insurance is effected for a particular voyage and

there is a change of voyage, the insurer is discharged

from the time when the determination to change is

manifested, even though the ship be lost before she has

actually changed the course of the voyage for which

the insurance was effected ((/) ; but a mere intention

to deviate which is not carried into effect will not avoid

the policy (r). Any hardship which cargo owners or

others may suffer by this state of the law can be, and

often is, met by a special clause inserted with the assent

of all ])arties affected.

The voyage must be prosecuted with reasonable dili-

o-ence and unjustifiable delay will dischargt'theinsurer(5).

The reason is that " the voyage commenced after an

mireasonable interval of time, would have become a

voyage at a different period of the year, at a more

advanced age of the ship, and, in short a different voyage

(m) Schedule I., r. 6. iq) Section 45 (2).

00 Section 45 (1). (r) Section 46 (3).

(/;) Section 44. (*) Section 48.
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than if it had been prosecuted with proper and ordinary

diligence ; that is, the risk would have been altered

from that which was intended " (t). Circumstances

which excuse deviation will also excuse delay (u).

(g) " Shall be valued at," etc.—The value of the

subject-matter as stated is accepted for the purposes

of assessing compensation when a loss has happened

as the true value, and is conclusive between the

insurers and the assured except for the purpose of

determining whether there has been a constructive

total loss (.!•) ; unless there is evidence that the amount

fixed was fraudulently stated, or intended by botli

parties as a mere wager. "An exorbitant valuation

may be evidence of fraud, but when the valuation is

bona fide, the valuation agreed upon is binding " (f/).

The effect of a valued policy may be illustrated by the

case of Balmoral Comjiany (S.S.) v. Marten (z). The

defendant in that case insured a ship valued in the

policy at £33,000. The ship incurred salvage expenses

and a general average loss. In the salvage action the

real value of the ship was proved to be £40,000, and

in the average statement the rights of the parties were

adjusted upon the footing that £40,000 was the con-

tributory value of the ship. The insurers were held

liable to make good to the owners only 33-40ths

of the salvage and general average losses ; that is, to

pay in the proportion of the insured value to the

contributoiy or salvage value.

(0 jVoniit V. ZarJiins (1832), 8 Bing. 122, jm- TiNDAL, C.J.

(?t) Section 49. See ayite, p. 375. (u') Section 27.

(y) BoviLL, C.J.. in Barlicr v. Janson (.1868), L. R. 3 C. P. 306.

See also The Main, [1894] P. 320.

(z) [1902] A.C. oil ; 7 Com. Cas. 292.
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(h) " Perils . . . of the seas.''—The clause in

which these words occur dotines the various dangers

against loss in connection with which the insurers

agree to indemnify the assured. The term " perils of

the seas " refers only to fortuitous accidents or casual-

ties of the seas, and does not include the ordinary

action of the winds and waves (a). The indemnity is

against accidents which may happen, not against events

which must happen ; nor need the loss be occasioned

by extraordinary violence of the winds or waves. If a

vessel strikes upon a sunken rock in fair weather and

sinks, this is a loss by perils of the sea. And a loss by

foundering, owing to a vessel coming into collision with

another vessel, even when the collision results from

the negligence of that other vessel, falls within the

same category (b). A loss brought about by negligent

navigation will be covered, if that which immediately

caused the loss was a peril of the sea, even if the

negligence is that of the assured himself, so long as it

done not amount to wilful misconduct (c). Damage
done by rats to a vessel which prevents her from

sailing is not a peril of the sea ; but if in consequence

of the ravages of rats sea water enters the ship and

damages the cargo, there is a loss by a peril of the

seas (d).

(«) Schedule I., r. 7. Under perils of the seas are comprcheiuled
winds, waves, lightning, rocks, shoals, collisions, and in general all

causes of loss and damage to the property insured, arising from the
elements, and inevitable accidents, other than those of capture and
detention (Phillips, s. 1091*).

(/y) Tfie Xdiitho (1S87), 12 App. Cas., at p. .o09, prr Lord
HEKSCHELL.

(r) Triiuler 4' Co. v. Thames, etc. Marliw Jnmrance Co., [18981
2 Q. B. 114 ; 3 Com. Cas. 123.

(rf) Hamilton v. Pandorf (\%%1\ 12 App. Cas. 518.
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The case of Tlie Inchmaree (e) should be noted. In

that case a vessel was lying at anchor off the shore,

about to proceed on her voyage ; the boilers were being

filled by means of a donkey-engine ; owing to a failure

on the part of somebody on board to see that a certain

valve was open, the valve remained closed, and conse-

quently, in the operation of pumping, water was forced

back, split the air chamber, and disabled the pump.

The House of Lords decided that the damage was not

caused by "perils of the seas," nor by any cause similar

to " perils of the seas," and that the insurers were not

liable on the policy. In consequence of this decision

a special clause— styled The Inchmaree clause—is now
usually added to the policy, which meets such a case as

this.

(i) " Fire.'"'—The peril insured against is not merely

unintentional burning ; for instance, a fire voluntarily

caused in order to avoid capture by an enemy is covered

by the policy (/') : or a fire intentionally caused by a

person other than the assured ((/). A policy on goods

will not cover any loss caused by a fire resulting from

the condition in which they were shipped (h).

(j)
'' Pirates."—The term includes passengers who

mutiny and rioters who attack the ship from the

shore (/). But the expression must be construed in

its popular sense as meaning persons who plunder

(f) Thames and Meru-y jMan'ne Insurance Co. v. Hamilton (1887),
12 App. Cas. 484.

(/) Gordon v. Bimmington (1807), 1 Camp. 123.

(^) Midland Insurance Co. v. Smith (1881), 6 Q. B. D. 561.

(Ji) Boyd V. Dubois (1811), 3 Camp. 133.

(i) Schedule I., r. 8.
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indiscriminately for private gain and not persons who-

seize property for some public political end (k).

(k) " Thiei'esJ'—Clandestine theft, or theft com-
mitted by any of the crew or passengers, is not included

in the term " thieves " as used in this clause of the

policy (/).

(1) " Jettisons.''—This means the throwing overboard

of tackle or cargo to lighten the ship bonii fide and in

an emergency. As a rule the insurer is not liable to

indemnify the owner of the goods if they were being

carried on deck or in deck houses ; but custom of the

trade or express agreement may throw the loss on the-

insurer (ni).

(m) " Ar7'ests, restraints, etc. . . . of kinas,.

princes and people.''^—This refers to political or executive

acts, such as capture in time of war by an enemy,

stoppage of neutral vessels suspected of carrying

enemy's goods, embargo in time of peace, etc. (//). The

mere operation of a municipal law preventing the

delivery of goods at their destination {e.g., the landing

of cattle suffering from disease) is a " restraint of

people " (o). The property of an alien enemy cannot

of course be insured against capture during war with

this country ; but if such property were insured and

seized by the Government of the assured before an

actual state of war existed, the subsequent breaking

(A) lirpuhlic of Bolivia v. Indemnity Mutual Marine Assurance-

C«., [lyoit] 1 K. B. 785.

{V) Schedule I., r. 9.

(wO Milward v. Hihhert (1842), 3 Q. li. 120.

(«) Schedule I., r. 10.

((() Miller V. Law Accident Insurance Co., [1903] 1 K. B. 712.
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out of war would not invalidate- the contract of

insurance, although the right to recover would be

suspended during the continuance of hostilities {p).

The insurer is not liable under this headino; for loss

occasioned bv riot, or hy ordinary judicial

process (?i).

It is not unusual for insurers to stipulate by a special

clause in the policy that they shall not be liable for loss

caused by capture or seizure. This clause is known as

the F. C. & S. clause (free of capture and seizure).

It withdraws from the protection of the policv certain

risks which would otherwise be covered. For instance,

where in anticipation of war the Government of the

South African Republic seized gold belonging to its

own subject, it was held that there was a seizure within

the meaning of the warranty and that the insurers

were not liable on the policy (q).

"When the policy contains a warranty of freedom

from capture, the insurer's liability ceases on capture

of the vessel. Thus, in a policy against total loss by

perils'of the sea, containing the F. C. & S. clause, a

neutral ship carrying contraband during the Russo-

Japanese war, was captured by the Japanese. AVhile

being navigated towards a Court of Prize, the ship was

wrecked and became a total loss. She was afterwards con-

demned in the Prize Court. On a claim by the owners

under the policy, it was held that when the ship was first

seized there was a total loss by a capture, the lawfulness

of which was authoritatively determined by a subsequent

(/y) Janson v. Dncfontein Coruiolidated Mincn, [1902] A. C. 484
;

7 Com. Cas. 268.

(^) Buhinsoti Gold Mining Co. v. AUiance Inturance Co.., [1902]
2 K. B. 489 ; affirmed, [1904] A. C. 359.
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decision of the Prize Court and that the captors and not

the assured had lost the vessel by shipwreck. Accord-

ingly, the owners failed to recover (r).

(n) " Barratry of the master and mariners.''''—The

term " barratry " includes ever}- wrongful act wilfully

committed by the master or crow to the prejudice of

the owner or charterer (s). For example, setting fire

to or scuttling a ship or employing it for smuggling (/)

are l)arratrous acts.

(o) '"' All otlier periUy—This means all other perils

of a nature similar to those which have already been

enumerated in the policy (»).

(p) " In case of any loss or misfortune . . . icaiver

or acceptance of abandonment.^''—This is styled the

" suing and labouring clause." The object is to en-

courage the insurer and the assured to do work to

preserve after an accident the property covered by the

policy, and to make the best of a bad state of affairs.

Should they do so, the clause provides that their

respective rights shall be in no wise prejudiced by any

acts done in pursuance of such object, and that the

assured shall be entitled to obtain his expenses con-

sequent on the work from the insurers. But for this

clause an assured might abstain from any attempt to

safeguard wrecked property for fear that such conduct

might be deemed a waiver of his right to abandon,

although under such a clause it is his duty to take

(;•) Amhrgrn v. Marten, [1908] A. C. 334.

(*) Schedule I., r. II ; and see Jiurle v. Rnwcroft (1806), 8 East,
12»).

(0 Cori/ V. JJurr (1883), 8 App. Cas. 393.

(w) Schedule I., r. 12.
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reasonable measures to avert loss (.i'). . General average

losses and contributions and salvage cliarges are not

recoverable under the clause, nor are expenses incurred

to avert loss not covered by the policy {y). Moreover,

if the insurer incurs expenses which, if they had been

incurred by the assured, would have been recoverable

from the insurer under the clause, the insurer cannot

recover them from the assured (c).

(q)
'"' And so v:e the assurers,'''' etc.—This clause

requires modification to adapt it to the needs of an

underwriting limited liability company. Each in-

surer who sions, signs on his own behalf only, and

agrees to indemnify the assured to an amount not

exceeding the sum he places next his name. Where

there is a loss recoverable under the policy, each insurer,

if there be several, is liable for such proportion of the

loss as the amount of his subscription bears to the

valued or assessed amount of the loss ; one insurer

is not liable for another's default unless it be expressly
.

so agreed (a).

(r) " Confessing ourselves paid" etc.—This recital is

sometimes varied by statingthat the persons negotiating

the policy have agreed to pay ; in either case, unless

otherwise agreed, the broker is directly responsible to

the insurer for the premium (/>). The custom making

the broker and not the assured liable to the insurer for

the premium extends also to a "company's poHcy,"

which contains a promise by the assured to pay. Even

(.z;) Section 78 (4). (y) Section 78 (2), (3).

Iz) Crouan v. Stanier, [1904] 1 K. B. 87.

(«) 6'/'. 'J'y-sei- V. Shipowners Si//tdieate {Rcaimured^, [189G] 1 Q.B.
135 ; 1 Com. Cas. 224.

(h^ Section 53 (1). Sec aatc, pp. 153. 154.
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this does not make the assured directly liable to the

insurer, for payment must be made according to the

custom, i.e., by the broker (c). In the absence of fraud,

an acknowledgment on the policy of the receipt of the

premium is conclusive as between the insurer and the

assured, but not as between the former and the

broker (d).

(s) " ^Y.J5.," ^fc—This clause is styled the " memo-

randum "
; its object is to prevent the insurers from

being liable for loss on certain goods peculiarly liable

to damage on a sea voyage, or for certain small losses

which must almost necessarily occur, but which might

increase the liability of the insurer beyond what he

could calculate on. The meaning of the clause has

been much considered, and it is believed that the result

of the cases may be summarised thus : (i) the insurer

is not liable to indemnify against a partial loss or

damage to the first group of goods (viz., corn, fish,

etc.) unless the loss is a general average loss (e), or

unless the ship be stranded (/) ;
(ii) he is not liable

to indemnify against a partial loss or damage to the

second group (viz., sugar, etc.) unless the damage

amounts to five per cent, of the vahie of the thing

damaged
;

(iii) he is not bound to indemnify against

partial loss or damage to the ship, freight, or any goods

other than the above, unless the loss amounts to three

per cent, of the value of the thing lost or damaged, or

(c) Unitrrso Insurance Co. of Milan v. Merchant.s' Marine
Insurance Co., [1897] 2 Q. B. 93 ; 2 Com. Cas. 28, 180.

(rf) Section 54.

\e) See poxt, pp. 438—440.

(/) The term " average unless general," means a ))artial loss of the

subject-matter insured, other than a general average loss, and does not

include " particular charges."
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unless it be a general average loss, or unless the ship be

stranded. It should be stated that a general average

loss may not be added to a particular average loss to

make up the specified percentage (</) ; but in a voyage

policy successive losses, though from different perils,

may be added together for this purpose, and in a time

policy successive losses occurring on the same voyage

may be added together, but not losses occurring on

distinct and separate voyages (h). The meaning of

" stranding " in this memorandum is not always very

clear ; it means that the ship has by some accident, or

(at any rate) out of ordinary course {i), touched the sea

bottom or something in immediate contact with it, and

has thereby been retarded on her course for an

appreciable length of time. The fact that the stranding

has taken place renders the insurer liable (save to

goods in class 2) for all losses on the goods, though

happening before or after the stranding, and not

attributable to it (k) ; but the goods must be actually

on board at the time of the sti'anding (k). The words
" sunk or burnt " are sometimes added at the end of the

memorandum. In such case a ship is not " burnt
"

within the meaning of the policy, unless the injury by

fire is such as to constitute a substantial burnino- of the

ship as a whole (/).

Another clause, being an additional limitation of the

insurer's liability, is of frequent occurrence ; it is

styled the F. P. A. (free of particular average) clause,

(ff) Section 76 (3).

(A) Stewart v. Merchants' Marine Insurance Co. (1886), 16 Q. B. D.
619.

(z) Kuigsford v. Marshall (1832), 8 Bing., at p. 463.

{k) Schedule I., r. 14. (I) The Glenliret, [1894] V. 48.

M.L. 2 C
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and runs thus :
" War)'anted free from particular

average unless the vessel or craft he stranded, sunk, or

burnt, each craft or lic/hter being deemed a separate

insnrayice. Undertoriters, notwithstanding this loarranty

to pa;/ for any damage or loss caused by collision with any

other ship or craft, and any special charges for ware-

house, rent, reshipping, or foricarding, for lohich they

would otherivise be liable. Also to pay the insured valve

of any package or jM<'kages which may be totally lost in

transhipment. Grounding in the Suez Canal not to be

deemed a strand, hut underwriters to pay damage or loss

which may he proved to have directly residted therefrom.'"

Save in the matters specially referred to in this clause,

the Avarranty " free from particular average " ])revents

the assured from recovering for a loss of part other

than a loss incurred by a "eneral average sacrifice ; hut

if the policy covers parcels separately valued, or when

by usage the contract is apportionable. the risk for loss

of an apportionable part is on the insurer (m). This

warranty does not exonerate the insurer from salvage

charges or from liability under the suing and labouring

clause, if expense be incurred to save the subject-matter

of insurance from a loss for which the .insurers would

have ])een liable (??). Such expenses are termed

"particular charges" (o).

A further clause, which is either printed in the body

of the policy, or put in the margin, or otherwise

attached to the policy, is the Running Down Clause,

the object of which is to cover the shipowner from loss

in the nature of damages ])ayable by him by way

(w) Section 7t) (1).

(«) Section 76 (2). (n) Section G4 (2).
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of compensation for collisions between his and other

ships caused by the default of those in charge of his

ship.

Reinsurance.

Reinsurance occurs when one insurer insures the

risk he has undertaken with another insurer.

The law applicable is in the main the same as that

which ooverns an orioinal insurance. The reinsurer

usually undertakes, with regard to the original policy,

" to pay as may be paid thereon." These words do

not create any liability unless the reinsured actually

became bound to pay under the original policy ; it is

not sufficient that he should haye paid in good faith in

the belief that he was liable (/>). A reinsurer need

not giye notice of abandonment {q). The doctrine of

subrogation (r) applies to reinsurance, and the re-

insurer is entitled to his proper proportion of any

money which has been or could be recoyered by

enforcing a right that would diminish the loss of the

original insurer (s).

Double Insurance.

A double insurance occurs when the assured effects

two or more policies on the same interest and adven-

ture. If the two together cause an oyer-insurance the

excess cannot be recoyered, but the assured may sue on

whicheyer policy he desires, and may recover the whole

(;;) CMppeiulale v. Holt (1895), 1 Com. Cas. 197.

{fl) Section 62 (8) ; and %^q post, pp. 391, 392.

(/•) See antf, p. 360, ^ys;*, p. 395.

(«) Asuicurezkmi Gentrali de Trieste v. Empress Assurance Cor-

poration, [1907] 2 K. B. 81i.

2 c 2
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sum to wliich he is entitled by way of iudemnity (0-

Where the policy is ii valued policy, the assured must

give credit as against the valuation * for any sum
received by him under any other policy wnthout regard

to the actual value of the subject-matter insured (u)
;

and where the policy is unvalued, he must give the like

credit as against the full insurable value (.r). As
between the insurers each is liable to contribute rate-

ably his proportionate part (y), the assured holding

any excess he may have received in trust for such of

the insurers as are inter se entitled to it (a). Any
insurer who pays more than his proportion of the loss

is entitled to contribution from the other insurers in

the same way as a surety who has paid more than

his proportion of the debt (//).

Alteration of a Policy.

In accordance with the general ])rincij)les of con-

tracts an unauthorised alteration in a policy has the

effect of making it void as against all who were not

jiarties to the alteration (/>). A material alteration by

consent is usually made by indorsement signed by the

})arties, but (i) the alteration must take place before

notice of the determination of the original risk ; and

(ii) must not extend the time be^-ond six months in the

case of a policy made originallv for less than six

(0 Section :12 (2) (u).

(»0 Section H2 (2) (1.).

(•r) Section 32 (2) (c). For tlic mude of ascertaining insurable

value, see s. 16.

(y) Section 8o (1).

(«) Section 32 (,2) (d). (//) Ante, pp. 89, 336.
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months, nor beyond a year in any -other case ; and

(iii) no additional or further sum may be insured by

the alteration (e).

Losses.

Except where otherwise agreed, the insurer is liable

for any loss proximately caused by a peril insured

against, even thouo;h the loss would not have occurred

but for the neoligence or misconduct of the master or

crew. But he is not liable for ordinary wear and tear,

nor for loss caused by inherent vice of the subject-

matter insured, or by rats or vermin (d). Losses are

of two kinds : partial, where the subject-matter of the

insurance is only partially damaged, or where there is

but an obligation to contribute to general average, and

total, where the subject-matter is wholly destroyed,

or has become so damaged that the owner is justified

in abandoning it. Total losses are sub-divided into

actual total losses and constructive total losses. An
actual total loss occurs when the subject-matter is

actually destroyed, or irreparably damaged, or where

the assured is irretrievably deprived of it {e) ; e.(/., when

a ship ceases any longer to be a ship, and becomes a

mere bundle of planks ; or when goods are so damaged

as to have ceased to exist in such condition or form as

to answer the denomination under which they were

insured ; or when lost to the owner by an adverse

(c) The Stamp Act, 1891 (54 & 55 Vict. c. 39), s. 96. The inser-

tion of a continuation clause is now permissible, see ante, p. 370.

(^) Section 55. Subject to agreement, salvage charges incurred in

preventing a loss by perils insured against, may be recovered as a loss

by those perils (s. 65).

(«) Section 57 (1).
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valid decree of a court of competent jurisdiction in

consequence of a peril insured against (/). But posses-

sion restored after action brought does not disentitle

the owners to recover as for a total loss (g).

Where the ship concerned is missing, her actual total

loss may be presumed, if no news be received after the

lapse of a reasonable time.

A constructive total loss occurs where the subject-

matter insured is reasonably abandoned on account of

its actual loss appearing to be unavoidable, or because

it could not be preserved from actual loss without an

expenditure which .would exceed its value when the

expenditure had been incurred (A). Thus, there is a

constructive total loss where a vessel has sunk in deep

water and cannot be raised without incurring an

expense greater than her value (/), or when a ship has

been so damaged that the cost of repair would exceed

her value when repaired {k).

It has been recently decided by the House of

Lords (Z), but independently of the Act, that the

assured is entitled to add the break-uj) value of the

ship to the cost of the repairs in determining whether

as a " prudent uninsured owner " he should repair her.

It is open to question whether this decision will govern

(/) Kr/., sale by the ('ourt of Admiralty (^Cusuman v. West (1888),
13 A pp. Cas. IGO.

(17) Jiui/x V. Royal Exvliamje Assuranci' Corporation, [1897]
2 Q. B. 135 ; 2 Com. Cas. 201.

(A) Section 60 (1).

(0 Section 00 (2) (!) ; Kvmp v. IlaUiday (186G), L. K. 1 Q. B.
.520.

Qi) As to taking general average contributions into account, see

8. 60 (2) (ii) ; KeiniJ v. Ilallidaij, inij)r(t.

(J) Macbeth S' Cn., Livtited v. Mavltivie Insurance Co., [1908]
A. C. 144.
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cases under the Act. Moreover, the insurers cannot

by gratuitously intervenino- and incurring an expense

which a prudent owner would not have done, convert

a constructive total loss into a partial one ; e.g.^ by

raising a vessel which has been sunk in deep water and

abandoned by the assured (m).

Notice of Abandonment.

In every case of constructive total loss, notice of

abandonment must be given ; otherwise—unless notice

be waived by the insurer—the loss will be considered

as partial («). A notice of abandonment must indicate

the intention of the assured to abandon his insured

interest unconditionally (o), e.<j., an owner cannot

abandon ipart of a ship. The notice must be given

with reasonable diligence after the receipt of reliable

information, a reasonable time for inquiry being allowed

where the information is of doubtful character {p\
i.e., at the earliest opportunity consistent with making

inquiry as to the circumstances ; and it must be given

by the owner or a properly authorised agent. It need

not be in writing (^q).

Where notice of abandonment is properly given the

assured is not prejudiced by the refusal of the insurer

to accept it, but the notice is irrevocable after accept-

ance, express or implied, and acceptance is a con-

clusive admission of liability for the loss {r).

(m) Saili/i^ Ship Jilairmore Co. v, Maevediv, [1898] A. C. 593
;

3 Com. Cas. 241.

{ii) Section 62 (1), (8). Notice of abandonment is also unnecessary
where, at the time when the assured receives notice of the loss, the
insurer could not possibly benefit by a notice (s. 62 (7) ).

(t)) Section 62 (2). (ijr) Section 62 (2).

(^) Section 62 (3). (/•) Section 62 (4)_(6),
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When an insurer receives valid notice of abandon-

ment, he is entitled to stand in the place of the assured

as to the subject-matter of the policy (s) ; hence, the

effect of a proper notice of abandonment is to transfer

the rights (including the right to any freight earned

subsequently to the accident) formerly possessed by the

assured to the insurer, and such transfer dates back to

the time of the accident (t). If a ship is carrying the

owner's goods, the insurer is entitled to reasonable

remuneration for the carriage of the goods subsequent

to the casualty causing the loss (?<).

If after payment of the loss the vessel arrives safe,

she is treated as having been abandoned, and becomes

the property of the insurers (r).

Adjustment of Losses.

The settlement ])et\veen the assured and the insurer

is styled the adjustment, and is usually settled on behalf

of the parties by their brokers, if an insurer settles

with the broker, the former is, according to Lloyd's

rules, discharged as against the claims of the assured ;

but at law this rule has not been fully recognised, nor,

unless it can be shown that the assured was aware of

the custom, is it likely that in future the courts will act

on it (ti").

Ship.—As to the amounts allowed (in the absence of

express provision in the policy)— (i ) In the case ot'ajya?'-

tial loss to the ship, the insurers will have to pay the cost

(.v) Section 63.

(0 Section 63. See Jiarday v. Stirling (1816), 5 M. & S. 6.

(w) Section 63 (2).

(r) IJovntman v. Thornton (1816), Holt, N. P. 242.

(a) Todd V. licid (1.S21), 4 B. & Aid. 210 ; Bavthtt v. Prntland
(1830), 10 IJ. &: C. 760 ; but see Stcuat-t v. Aberddn (1838), 4 M. &.

W. 211.
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of the repairs less customary deductions-(a), which means

generally that they will pay two-thirds of the expendi-

ture on the repairs, the other third being an arbitrary

amount supposed to be equivalent to the gain obtained

by the owner by the substitution of new materials and

work for old. But on a first voyage they usually have

to pay the whole. If the ship is not repaired, or only

partially repaired, the assured is entitled to indemnity

for the reasonable depreciation arising from the unre-

paired damage ; but he cannot recover more than if the

ship had been repaired (6). (ii) In the case of a total

loss, if the policy is a valued policy, the amount payable

is fixed in the policy. If the policy is unvalued, the

amount payable is the full insurable value of the ship

at the commencement of the risk (c), which includes

outfit, stores, provisions, money advanced for seamen's

wages, together with the cost of insurance (d). In the

case of a steamer, " ship " includes machinery, boilers

and coals, etc. (d).

Goods.—In the case of a total loss of goods, when the

policy is unvalued, the assured may recover the insurable

value, i.e., the prime cost of the goods, plus expenses 'of

shipping and insurance charges (e) ; if valued, then the

amount agreed. In the case of a partial loss, subject

to any agreement, where part of the goods is totally

lost and the policy is valued, the sum recoverable is

such proportion of the sum fixed by the policy as the

insurable value of the part lost bears to the insurable

(^0 Section 69 (1).

(^*) Section 69 (2), (8).

(c) Section 68. The sum recoverable is called the measure of

indemnity, each insurer being liable for such proportion of the measure
of indemnity as the amount of his subscription bears to the value fixed

by the policy or to the insurable value (s. 67).

(^d) Section 16 (1) ; Sched. I., r. 15. (e) Section 16 (3).
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value of the wliole, ascertained as in the cdse of an

unvalued policy ( /'). Where part of the goods are lost

and the policy is unvalued, the sum recoverable is the

insurable value of the part lost (;/). Where all or part

of the goods arrive damaged, the assured is entitled to

such proportion of the sum fixed (in the case of a valued

policy), or of the insurable value (in the case of an un-

valued j)olicy), as the difference between the gross

sountl and damaged values at the j)lace of arrival

bears to the gross-sound value (A).

General Average Loss.—Unless the ])olicy ex}>ressly

provides to the contrary, where the assured has

incurred a general average (/) expenditure or suffered

a general average sacrifice, he may recover from the

insurer without enforcing his rights of contribution (/).

Again, if the assured has {)aid or is liable for any

general average contribution, he is, subject to any

special terms of the policy and to the limit of the sum
insured, entitled to be indemnified to the full amount

of his general average contribution or to a j)roj)ortionale

j)art. depending on whether the subject-matter liable to

contribution is or is not insured for its full contributory

value (/). The same rule obtains where the assured is

owner of the different interests, although in such a case

there could l)e no contribution in fact(/»)-

(/) Section 71 (1). {y) Section 71 (2),

(/() Section 71(3). As to the meaning of "gross value," sees. 71(4).

(») See pout, p. 488, where tlie meaning of " general average "is given.

(A) Section 60 (4).

(/) Section 73. The insurer's liability for salvage charges must be

determined on the like principle {ihid.). See a/ifi; p. 377, as to mode
of assessing amount payable under a valued policy for a general average
loss.

(/h) Section 66 (7).
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In the absence of express stipulation, the insurer is

not liable for any general average loss or contribution,

which was not incurred for the purpose of avoiding a

peril insured against (n).

Unless the policy otherwise provides, an insurer is

liable for successive losses, even though the total amount

may exceed the sum insured ; but a partial loss, not

piade good, followed by a total loss under the same

policy, can only be treated as a total loss (lui).

Subrogation.

Where the insurer pays for a total loss either of the

whole or in the case of goods of any apportionable part,

he becomes entitled to the interest of the assured in

the subject-mafter insured, and is subrogated to all his

rights and remedies therein ; and where an insurer

pays for a partial loss, he acquires no title to the

subject-matter insured, or such part of it as may remain,

but is subrogated to the assureds rights and remedies

therein, in so far as the assured has been indemnified

by payment (o).

Thus, the insurer is subrogated to the rights of the

assured only to the extent to which he has insured, the

assured being entitled to benefit to the extent to which

he has left himself uninsured. The following case will

serve as an illustration : The owners of a schooner

insured her for £1,000 under a policy stating her value

to be £1,350. The schooner was totally lost in a

collision with a steamship, and the insurers, having

(«") Section 66 (G). (««) Section 77.

(<') Section 79 ; JTci'tJt of Englaud, etc. Association, v. Armstroiuf

(1(^70). L. K. 5 Q. B. 244. See further as to subrogation, ante, p. 360.



396 Marine Insurance.

paid the £1,000, sued the steamship owners and

recovered £1,000, which was found to be the value of

the.schooner in the action :

—

Held., that the owners of

the schooner were entitled to be treated as their own

insurers for £350, and, therefore, the £1,000 must be

divided between them and the insurers in the proportion

of their respective interests, viz., ."I and ....„ ipo).

' Return of the Premium.

In the absence of fraud or illegality on the part

of the assured or his agents, where the consideration

for the payment of the premium totally fails the

premium becomes returnable to him ; where the con-

sideration partially fails, a proportionate part is

returnable, but only if the premium is apportionable

and there is a total failure of any apportionable part

of the consideration (/>). Thus premium, or a part of

it, is returnable, if the policy is void or is avoided by

the insurer from the commencement of the risk(^) ;

if the subject-matter insured, or an apportionable part

of it, is never subjected to the risk (r) ; if the assured

had no insurable interest at any time during the cur-

rency of the risk and the policy was not effected by way

of gaming or wagering (.s). When the assured over-

insures on an unvalued policy, a proportionate part of

the premium is returnable (t). Where the assured has

over-insured by double insurance a proportionate part

(oo) The Coiiiiiiomvciiltli, [1907] T. 216 ; and see s. 81.

(;;) Section 84 (1), (2). (q) Section 84 (3) (a).

(/) Section 84 (3) (b). But if insured " lost or not lost," the fact

that, unknown to the insurer, the ship had in fact arrived in safety

at the date of the conclusion of the contract to insure, does not entitle

the assured to a return of premium (^ib/d.).

(.y) Section 84 (3) (c). (0 Section 84 (3) (e).
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of the several premiums is returnable,-except when the

double insurance is effected knowinoly by the assured
;

and when the policies have been effected at different

times, no premium is returnable in respect of any

earlier policy which has borne the entire risk, or on

which a claim has been paid in respect of the full sum
insured (»)•

Warranties.
,

By a warranty the assured undertakes that some

particular thing shall or shall not be done, or that some

condition shall be fulfilled, or he affirms or negatives

the existence of a particular state of facts (.f). "A
warranty in a policy of insurance is a condition or

contingency, and unless that be performed there is no

contract ; it is perfectly immaterial for what purpose a

warranty is introduced, but being inserted the contract

does not exist, unless it is literally complied with "
(?/).

A warranty, therefore, when once introduced must be

exactly complied with, whether it be material to the

risk or not, otherwise subject to any express provision

in the policy, the insurer will be discharged from the

date of the breach of warranty, though the loss had

nothing whatever to do with it (.(), and though the

Ijreach of warranty arose owing to events beyond the

control of the warrantor (a). A warranty may be

express or implied ; and if express, must be inserted in

or incorporated by reference into the contract (b).

(«) Section 84 (3) (f).

(,r) Section 33.

(y) Lord Mansfield in Be Hahn v. Hartley (1786), 1 T, R. 343,
345.

(a) Ho re v. Whitnwre (1778), 2 Cowp. 784.

(})) Sections 33, 35.
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If, owing to a change of circumstance?, the warranty

no longer applies to the circumstances of the contract,

or if it is rendered unlawful by legislation, a non-

compliance with it is excused (c). Where a warranty

has been broken, it is of no avail for the assured to

remedy the breach and comply with the warranty before

loss ; but the breach may be waived by the insurer (<•)•

A representation is a statement made by the assured

to the insurer regarding the proposed risk, but it is

not an integral part of the contract itself. If made, and

if material, it must be substantially complied with (d).

It seems then to differ in effect from a warranty in this,

•that whereas a misrepresentation if untrue entitles the

insurer to avoid the ])olicy only if it is material, a

warranty avoids the contract under any circumstances

;

and further, that whereas substantial compliance is

sufficient in the case of a representation, strict com-

pliance is needed for a warranty (e).

The more usual express warranties are—(1) to sail

on a given day ; (2) that the vessel is safe on a par-

ticular day. 'This is complied with if the vessel is safe

at any time on that day, though at the hour when the

policy is signed she has been lost (/) ; (3) to sail with

convoy ; (4) that the sliij) is neutral. This implies a

condition that she shall l)e neutral at the commence-

ment of the risk, and that, as far as the assured can

control the matter, she will remain neutral during the

(f) Section 34.

(rf) De Halm v. Uartlnj (1786), 1 T. K. 343, 345.

(/') The subject is difficult, but it seems that the word " warranty "

has not in insurance law the meaning it bears in general contract law.

(/) Section 38.
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risk, and will carry the proper papers (g) ; (5) that the

goods are neutral ; which implies that they are neutral

owned, and, so far as the assured can control the matter,

that they will be carried to a neutral destination by a

neutral ship ('/).

The implied warranties are

—

(\) In a yoyage policy,

that at the commencement of the voyage the ship shall

be seaworthy for the purpose of the particular adven-

ture (/<). If the policy contemplates a voyage in

different stages, involving different or varied risks, it

will suffice if, at the commencement of each distinct

stage, she is seaworthy in view of the risks to be

encountered on the next stage (e). Vn a time policy

there is no implied warranty of seaworthiness at any

stage of the adventure {k). (2) In a voyage policy

attaching whilst a ship is in port, an implied warranty

that she is reasonably fit, at the commencement' of the

risk, to encounter the ordinary perils of that port (/),

(3) In a yoyage policy on goods, tliere is an implied

warranty that at the commencement of the voyage the

ship is not only seaworthy as a ship, but also that she

is reasonably fit to carry the goods (in). (4) That the

venture is a lawful one, and will, so far as the assured

can control it, be carried out in a lawful manner («).

(^7) Section 3G.

(/() Section 39(1). A ship is seaworthy if she is reasonably tit to

encounter the ordinary perils of the seas in view of the adventure
insured (s. 39 (4) ).

(i) Section 39 (3) : and see Grccnocli Steamship Co. v. Mantiii.e
Iiisiiranci^ Co.. Limited, [1903] 2 K. B. 6.57. See f^^o pout, p. 420.

(i) Section 39 (.5).

(Z) Section 39 (2).

(/?() Section 40. See Daniels v. Harria (187.5), L. R. 10 C. l^ 1.

(h) Section 41.
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There is no implied warranty as to the nationality oi"

a ship, or that her nationality shall not be chantjed

during the risk(o) ; but if a ship is expressly warranted

neutral there is an implied condition that, so far as the

assured can control the matter, she shall be properly

documented {/>).

(o) Section 37. (;0 Section 36 (2).
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THE CONTRACT OF CARRIAGE.

This contract belongs to a group which is classed

together under the head of Baihnents (a) ; these include

pledge, loan, and deposit. A bailment is defined by

Sir William Jones Q)) as " a delivery of goods in trust,

on a contract express or im])lied that the trust shall be

duly executed, and the goods re-delivered as soon as

the time or use for which they were bailed shall have

elapsed or be performed." The person who receives the

goods is styled the bailee, the person who delivers them

the bailor.

Common Carriers.

A common carrier is one who undertakes to carry

for hire from place to place (c) the goods of any one

who employs him. Such are the owners of carriages

or barges taking goods regularly from town to town,

also railway companies, to the extent to which they

carry goods generally and by profession (d). But a

person who conveys passengers only is not a common
carrier (e), nor is a carman w'ho does casual jobs under

special contract (/ ), nor a wharfinger who carries his

{a) The law on thi? head is fully considered in Coggs v. Bernard,
and the notes to it in 1 Sni. L. C. (11th ed.), 173.

(&) Law of Bailments, p. 117.

(p) Xugent v. Smith (1876), 1 C. V. D. 19, i23.

(d) Johnxon v. Midland Bail. Co. (1849), 4 Ex. 367.

(e) Chriatie v. Grigga (1809), 2 Camp. 79, 81.

If) Bri/id V. Bale (1837), 2 Moo. & R. 80 ; Scaife v. Farrayit

(1875), L. K. 10 Ex. 3.58. The case of a shipowner is dealt with here-

after, pp. 409, 415 et stq.

M.L, 2 D
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customers' goods by lighter from the ship to His ware-

house (f/).

Duties ofa Common Carrier.—He must carry the goods

^oi the class he })rotesses to carry of anybody who delivers

them to him, and who offers to pay reasonable hire (A).

This duty of taking anybody's goods is that which

makes him a common carrier, i.e., a carrier common to

all. Ho should carry the goods by his ordinary route,

'^1 not of necessity the shortest, but without unnecessary

deviation or delay (/) ; and should deliver them to the

-% consignee, at the place (if any) designated by the con-

' signor ; unless the consignee requires the goods to be

delivered at another place, in which case he may deliver

them according to the orders of the consignee (A) ; and

if as between the consignor and the consignee there

was a right in the former to change the destination of

the goods, the carrier, on receiving due notice, must

take the goods to the new destination if he carry

there (/). As a rule, a land carrier should deliver at

the consignee's house (»<) ; a sea carrier, at some j)lace

of safety, notice of the locality being given by him to

the parties (in).

(-/) Conndidutid Ten, etc. Co. v. Oliver\s Wharf, [I'JlO] 2 K. B.

395.

(/() O'arto/i V. JJri.ffnl and Exeter Hail. Co. (18(il), 1 H. & S. 112,

at p. 162.

(/) Jiridilon V. Gnat Xortliern Kail. Co. (1859), 28 L. .J. Kx. 51
;

Myer.'! v. London and South Western Hail. Co. (1870;, L. li.

5C. r. 1.

(Ji) London and North Western Hail. Co. v. Bartlett (18(>2). 7 II. A:

N. 400.

(/) Seothorn v. South Staffordshire Hail. Co. (1853), 8 E.x.

341.

(/«) Cf. Hyde V. Tient and Memey Xaviijation Co. (1878), 5 T. 11

389, 397'.
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He cannot be compelled to take the goods if his

carriage is already full (n), nor if the goods are such as

he cannot, or does not profess to convey (o) ; nor if they

are of a nature such as to subject him to extraordinary

risk (p).

A consignor who delivers goods of a dangerous

character to a common carrier (although the consignor

may be ignorant of the danger) impliedly warrants

that the oroods are fit to be carried with safetv. This

implied warranty does not arise in cases where the

carrier knows of the danger. Thus, in Bamford v.

Goole and Sheffield Transport Co. (q), the defendants,

who were forwarding agents, delivered " ferro-silicon
"'

in casks to a common carrier under the description of

" general cargo," but did not inform him that it was

ferro-silicon, although they were aware of the fact. The

ferro-silicon during carriage gave off poisonous gases,

which caused the death of the carrier. The judge found

on the evidence that ferro-silicon was liable under

certain conditions to be dangerous, that neither the

defendants nor the carrier knew this, and that the

defendants were not guilty of negligence in not knowing

the dangerous character of the goods. The defendants

were held liable in damages for causing the death of the

carrier.

(?0 Batson v. Donovan (1820), -i B. & A., at p. 32.

(()) But a railway company may be compelled to convey, though it

does not profess to take the class of goods as a common carrier ; this

depends on the Railway and Canal Traffic Acts. See post, p. 410.

(/;) Edwards v. Shcrratt (1801), 1 East, 604.

(^) [1910] 2 K. B. 94. Vatjghax Williams, L.J., did not assent

to the view that there was an implied warranty, and rested his judgment
on the ground that it was the duty of the defendants to communicate
such information as they had, and that by describing the goods as

"general cargo," they were liable for breach of duty.

2 D 2
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ZdabiUt(/ for Loss or Damatje.—At common law, the

i

common carrier must make good any loss or damage

whether or no it be caused by his negligence, for his

agreement is to carry safely and securely, unless pre-

- vented by the act of iiod (?) or of the king's enemies.

An act of God is some unforeseen accident occasioned

by the elementary forces of nature unconnected with

the agency of man or other cause, which could not have

been prevented by the exercise of any foresight reason-

ably to be expected of the carrier (5). He is, in fact,

in the " nature of an insurer '*
(?). A carrier who

—

I though not a common carrier—takes goods in a ship

) without limiting his liabilitv bv agreement will, in this

' respect, be under the liabilities of a common carrier {t)
;

I

with this exception one who carries goods, not being a

\ common carrier, is bound only to carry with due

care (m). The exceptions to the carrier's liabilit}^

whether those mentioned above or whether fixed by

contract, do not avail him it' the loss or daniage to the

goods is caused by his negligence, or if he do not

provide a projier carriage (.f).

/ He is res})onsible for the safety of the goods so long

^ I as they are in his custody ; i.e.^ during transit and (as

his duty is usually to deliver as well as to carry) after

transit for a reasonable time, varying with circum-

stances. After the lapse of such time he becomes

(;) Forward v. Pittard (1785), 1 T. K. 27.

(») Nugent v. Smith (1876), 1 C. P. ]). 423.

(0 //«« V. Scott, [1896] 2 Q. B., at pp. S7G, 713 ; 1 Com. Cas. 1-JO,

200.

(«) Cogfjs V. Brrnard (1703), 1 Sni. L. C. (11th ed.), 173.

(.r) The Xaiitho (1887), 12 App. Cas.. at p. 510 ; and see pir

DoWEN, L.J.. in Strinmim <^- Co, v. A/it/irr Line, [KSltl] 1 Q. 15 , at

p. 624.
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a mere depositee, and is liable only' for negligence,

unless otherwise agreed (v). If the consionee refuses

to take the goods, the carrier must do what, in all the

circumstances, is reasonable (c), and may recover

expenses properly incurred in consequence of the

refusal to accept delivery (a). It will be safer for

him to give notice of the refusal to the consignor,-

though this will not be always necessary (6).

A carrier is not liable for damage or loss to goods

which has arisen owing to the neglect of the owner,

without negligence on the part of the carrier ; nor is he P\

liable if the damage arises owing to an inherent vice in ^
or natural deterioration of the goods delivered to be

carried (c) ; and if from any cause {e.g., the nature of^:^

the goods) special care is required, the carrier is entitled '^-iS'

to be informed of this, otherwise he will not be liable

for damage which but for such cause would not have

occurred. In Baldwin v. London, Chatham and Dover

Rail. Co. (d) rags were sent for transit to the company,

and by mistake the company failed to send them in

proper time to their destination ; the rags were packed

wet, and were in consequence spoilt by the delay, but

had they been dry, no damage would have been suifered.

The court decided that in the absence of notice of the

(y) Ptv COCKBUKX, C.J., in Chajyman v. Great Western Rail. Co.

(1S80), 5 Q. B. D., at pp. 281. 2S2 ; Mitchell v. Lancashire and
Yorhshire Rail. Co. (1875), L. \i. 10 (^. B. 256.

(;) Crouch v. Great Western Rail. Co. (1857), 2 H. & N. 491
;

3 H. & N. 183.

(a) Great Northern Railway t. Swaffield (1874), L. K. 9 Ex.
132.

(&) Hudson V. Bujeeadale (1857), 2 H. & N. 575.

(<?) Unless, being aware of the facts, he does not do what is reason-

able to prevent further loss (^Bech v. Evans (1812), 16 East, 244, 247).

(<Z) (1882), y Q. B. D. 582.
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state of the rags to the carriers, the company could not

be held responsible to the jdaintitfs for the loss, and that

nominal damny;es would suffice to meet the damage

suffered through their default.

Even at common law it was open to a carrier to

agree with his customer that his liability should be

limited. And thoui>h to brino; about the limitation a

contract was necessary, a general notice posted up,

shown to have been seen by the customer, and to

have been expressly or impliedly agreed to liy him,

sufficed. Thus, if the owner of the goods received a

ticket, on which was a notice limiting the liability, this

would have been strong, though not conclusive, evidence

that he agreed to the terms (e).

The Carriers Act, 1830.—By the Carriers Act, 1830

(11 Geo. 4 & 1 Will. 4, c. 68) (/"), it is enacted : (1) That

no common carrier by land ( /') for hire shall be liable

for loss or injury to certain articles when the value

exceeds .£10, unless at time of delivery the value

and nature of the pro})erty shall have been declared,

and an increased charge paid or agreed to be paid ((/).

Such notice must be express. Amongst the articles

mentioned are gold, jewellery, watches, negotiable

paper, pictures, china, and silk. The amount is taken

as that of the aggregate value of the parcel. The pro-

(r) See the opinion of Blackburn, J., delivered in Peck v. jVorth

Sf'ijforfhhirr Etiil. Co. (1S(;:S), 10 II. L. ('as., at p. 4lti ; and see as to

how far such notice will j)rove a contract, Hrndi'viton v. Htcvcnxon
(187.^)), L. K. 2 n. L. Sc. 4 70 ; Wuthhis v. ////////// (1883), 10 Q. B. 1).

178 ; Richarilson A'- Co. v. lloioitrre, [lS'.t4] A. C. 217.

(_/) This is applicable where the transit is pmtlij by sea, if the loss

occurs on land (ie Contcur v. London und Sotitk Wcxtcni Jtail. Co.

(1866), L. K. 1 Q. B. 54).

(y) Section 1.
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tection extends to cases where the goods are lost by the

gross negligence of the carrier's servants (A). (2) All

common carriers may demand on such packages an

increased charge, but the amount per scale must be

notified in legible characters in some conspicuous part

of the office where the parcels are received. Such

notice will bind those sending goods, whether or not it

can be shown that it was brought to their knowledge («').

The exemption from the common law liability is given

only where this notification and demand have been

made (k), or when the declaration of value has not

been given. When an extra charge is made, the person

making payment is entitled to a receipt (/). (3) Other

than as provided for by the Act, no public notice shall

be allowed to limit the liability of carriers {m).

(4) Special contracts are not affected by the statute

if their provisions are inconsistent with the exemption

in favour of carriers contained in s. 1 of the Act

and that protection is announced : but the carrier is

not deprived of the protection, unless the terms of the

special contract are inconsistent with the goods having

been received by him as a common carrier. Accord-

ingly, the contract may render the carrier liable for the

loss of the articles described in the first section beyond

the value of £10, although their value may not have

been declared. Special exemptions from liability

introduced into the contract will not necessarily

(/() Hhiton V. Bihbin (1842), 2 Q, B. 646.

(i) Section 2. A ticket containing conditions is not such a notice
;

but mav form the basis of a special contract (^Walker v. York and
North. 'Midland Rail. Co. (1854), 2 E. & B. 750).

(Ji') Great Northern Rail. Co. v. Bekrens (1862), 7 H. & N. 950.

(V) Stamping is dispensed with (s. 3).

(«i) Section 4.
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displace the character of common carrier ()i).

(5) A felonious act on the })art of a servant of the

carrier, or of a sub-contractor carr3ang for him (o),

resulting in damage or loss to the goods, will render

the carrier liable notwithstanding any other provision

of the Act (p). To determine who are included under

servants, see the section, and Macha v. London and

South Western Rail. Co. (q), and Stephens v. London

and South Western Mail. C(^. (r).

The Act applies to a passenger's ordinary })ersonal

luggage which by the published regulations of a railway

company he is entitled to have carried free of charge, so

if the luggage contains articles over £10 in value of the

kind enumerated in s. 1, the company will not be

liable for their loss in the absence of a declaration

of value (s).

It has been held in many cases that the carrier's

exemption applies only in the case where there is

loss (0 or injury to the goods ; he is therefore liable

as heretofore for what may be styled consequential

damage, e.g., damage from delay, circuity of route,

etc.

(/i) Section (> ; Btia-endalc v. Great Eastern Hail. Co. (1869),
L. R. 4 Q. B. 244.

(<») Machn v. London and South Western Jtail. Co. (1848), 2 Ex.
415,

(j;) Section 8.

(/?) (1848), 2 Ex. 415.

(?•) (1887), 18 Q. B. D. 121. As to the amount of evidence required

to cause the court to infer that the theft was committed by a servant of

the carrier, see Vavg/iton v. London and North Western Hail. Co.

(1875), h. K. 9 Ex. 98 ; McQueen v. Great Western Itail. Co. (1875),
L. K. 10 Q. B. 509.

(f) Caswell V. Cheshire Lines Committt^; [1907] 2 K. B. 499.

(0 This includes a temporary loss (^Millen v. lirasrh (188;»),

lU Q. B. \). 142).
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Limitation of the Liahility of Sea- carriers.—This is

provided by the Merchant Shipping Act, 1894 (57 &

58 Vict. c. 60). This statute enacts that when loss or

damage occurs to goods without any actual fault or

privity on the part o£ the owner of the ship {n), he

is not liable at all in the following cases : (i) when

goods or other things on board are lost or damaged by

reason of fire on board the ship (.f)
;

(ii) when gold,

silver, diamonds, watches, jewels, or precious stones are

lost or damaged by reason of any robbery, embezzle-

ment, making away with or secreting thereof, and when

the shipowner or master had not at the time of shipment

received a written declaration of their true nature and

value (_?/). By s. 503 (^), a shipowner's (w) liability

is limited in the cases mentioned below if the

misfortune has occurred without his actual fault or

privity : (i) where any loss of life or personal injury

is caused to any person being carried in the ship
;

(ii) where any damage or loss is caused to any goods,

merchandise, or other things on board ;
(iii) where any

damage to person or property in or on another Acssel,

or to the other vessel itself, is caused by improper

navigation of the ship. The limit in respect of loss

of life or personal injury (with or without damage to

vessels or goods) is an aggregate amount not exceed-

ing £15 for each ton of the ship's tonnage (a), and in

(?<) The word " owner " includes any charterer to whom the ship is

demised (6 Edw. 7, c. 48, s. 71).

(j') This includes damage done by smoke, or water used in putting

out the fire {The Diamond, [1906] P. 282).

(y) 57 & 58 Vict. c. 60, s. 502. This applies only to British sea-going

ships.

(c) This section applies to foreign as well as British ships.

(a) See further, Merchant Shipping Act, 1906 (6 Edw. 7, c. 48),

as to calculation of tonnage of steamship.
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respect of damage to vessels or goods (with or without

loss of life or personal injury) an aggregate amount not

exceeding £8 (/'). The limitation of liability set by

s. 503 of the Merchant Shipping Act, 1894 (57 &
58 Vict. c. no), has been extended to any loss or

damage to property or rights of any kind, whether

on land or on water, resulting from improper navi-

gation or management of the ship without the actual

fault or privity of the shipowner (c). If there are

claims in respect of loss of life and loss of goods, the

claims for loss of life will be entitled to £7 per ton, and

the balance of the claims for loss of life and the claims

for goods will rank equally against the remaining

£8 {d). In the event of two unconnected collisions,

the owners will be liable to })ay damages up to the

statutory limit in each case (e). The fault of one })art

owmer does not take away the right of another part

owner to limit his liability (/')./^

Bailu'cuj Companies.—A railway company is not a

common carrier of passengers ; and is liable for damage

caused to them only when the accident is due to the

negligence of the company's servants {<i). Railway com-

panies are common carriers only of goods which they

profess to carry as such (/t). But as regards other goods,

(})) Thc> Act provides for the method oi calculating the tonnage for

this purpose.

(c) 63 &; 64 Vict. c. 32, s. 1.

\d) The Victoria (1888), 13 P. D. 125.

(<-) 57 & 58 Vict. c. 60, s. 503 (3).

(/) The Obey (1866), L. R. 1 A. & E. 102.

(r/) See (e.g.) Readhead v. MidUind Kail. Co. (1869), L. K. 4 Q. B.

379.

(70 Dickson v. Grent Northern Hail. Co. (1887), 18 Q. B. D., at

p. 185.
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their liability for neglect or default (/) is dealt with

by the Railway and Canal Traffic Act, 1854 (k), which

provides that every railway company shall afford reason-

able facilities for receiving, forwarding, and delivering

traffic, and " shall be liable for the loss of or for any

injury done to any horses, cattle, or other animals, or

to any articles, goods, or things, in the receiving, for-

warding, or delivering thereof, occasioned by the neglect

or default of such company or its servants (/), notwith-

standing any notice, condition, or declaration made and

given by such company contrai-y thereto, or in anywise

limiting such liability, every such notice, condition, or

declaration being hereby declared to be null and void."

But it is further provided that companies mav make
conditions with respect to the receiving, forwarding,

and delivery of any animals, goods, or other things, if

the court or judge before whom any question relating

thereto shall be tried, considers them just and reasonable.

And no greater damages mav he recovered for the loss

of or any injury done to the animals bevond the sums

hereinafter mentioned, e.r/., for any horse £50 [and so

on], unless the person sending or delivering the same

to such company shall, at the time of delivery, have

declared them to be respectively of higher value than

as above mentioned ; in which case it shall be lawful

for such company to demand and receive by way of

compensation for the increased risk and care thereby

occasioned a reasonable percentage u})on the excess

(/) Theft by a servant of the company is not j^er «- negligence or

default (S^tawY. Great Westcm Bail. Co., [1894J 1 Q. B. 873).

(A:) 17 & 18 Vict. c. 31, s. 7, extendetl subsequently to steamboats
and to other vessels owned by railway companies.

(Z) Qua carriers, not when acting in any other capacity ( ]'a)i Toll v.

South Eastern Ball. Co. (1802). 12 C. B. (n.s.) 7.5).
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of the value so declared above the respective sums so

limited as aforesaid, and which shall be paid in addition

to the ordinary rate of charge ; and such percentage or

increased rate of charge shall be notified in the manner
prescribed in the Carriers Act, 1830 (11 Geo. 4 &
1 Will. 4, c. 68), and shall be binding upon such com-
pany in the manner therein mentioned. It is further

provided that " no special contract between such com-
pany and any other parties respecting the receiving,

forwarding, or delivering of any animals, articles, goods,

or things as aforesaid shall be binding upon or atfect

any such party unless the same be signed by him, or by
the person delivering such animals, articles, goods, or

things respectively for carriage : Provided also, that

nothing herein contained shall alter or aifect the rights,

privileges, or liabilities of any such company under

[the Carriers Act, 1830], with respect to articles of

the description mentioned in the said Act."

An important discussion arose at one time with

regard to the special contract required by this Act.

Did writing signed exclude the clause requiring the

condition to be reasonable, and did a reasonable condi-

tion exclude the necessity of signature ? The point

was eventually decided in Peek v. A^'or^/t Stafovdsliire

Rail. Co. (?n), when the House of Lords declared that

I

the condition must be just and reasonable, and embodied
I in a signed written contract. What is or is not reason-

able depends, of course, on circumstances ; thus, in one

case the condition was that " the company would not be

responsible for any injury or damage, however caused,"

and this was considered unreasonable, for it would

(w) (1863), 10 H. L. Cas. 478.
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protect even against gross negligence {») ; in another,

it was a condition that the company would not be

responsible for luggage unless fully and properly

addressed with the owner's name and destination, this

was held to be unreasonable (o) ; but when the con-

signor is burdened with a condition which per se is

unreasonable, and at the same time has the oifer of a

just and reasonable alternative contract, then, if he

takes the former, he will be bound by it (/>).

Section 7 of the Railway and Canal Traffic Act, 1854

(17 & 18 Vict. c. ?)1). also applies to goods which the

railway company is under no obligation to carrv.

Thus, an agreement to allow coiv.mercial travellers to

take samples by passenger train, free of charge, on

condition that the company should be relieved from all

liuljility for loss, is not binding in the absence of a

signed contract. The condition is void and the com-

pany must make good any loss (y).

By the Regulation of Railways Act, 1868 (31 &
32 Yict. c. 119), s. 14. it is enacted that where a com-

pany, by through booking, contracts to carrv any

animals, luggage, or goods from place to place, partly

by railway and partly by sea, or partly by canal and

partly by sea, a condition exempting the company from

liability for any loss or damage arising from the act of

God, the king's enemies, fire, accidents from machinery,

(/t) McManus v. Lancashire, etc. Hail. Co. (18o9), 4 H. & X. 327.

(<0 Cutler V. Xurth London Rail. Co. (1882), 19 Q. B. I). 6i ; and
see Bichgon v. Great Xorthern Rail. Co., and ithe cases there cited,

18 Q. B. D. 176.

(^p) Great Western Rail. Co. v. McCarthy (1887), 12 App. Cas.
218,

(jl) Williinson v. Lancashire and Yorlishire Rail. Co., [19071
2 K. B. 222.
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boilers, and steam, and all and every other dangers and

accidents of the seas, rivers, and navigation, shall be

good, and shall be considered to be incorporated in the

contract, if printed legibly on the receipt or freight

note, and published in a conspicuous position in the

booking-ofiice.

Railway companies must forward goods without

delay or partiality, and cannot give preferential rates

so as to handicap any other company or persons.

Powers are given by the Railway and Canal Traffic

Acts, 1873 and 1888, to a commission, to hear com-

plaints, and to make such orders as may, under the

circumstances, be right.

A fruitful source of litigation is the loss of a

passenger's personal luggage, which is being or has

been carried in a train. A railway company appears

to be a common carrier of such luggage, and therefore

an insurer of its safety (r). But this is not so if the

luggage has been taken by the passenger out of the

control of the company. The company's porters fre-

quently take charge of luggage, and the difficulty is

to know when they are so acting an agents of the

company, and when of the passenger. The luggage is

deemed not to be in the company's possession if it be

given to a porter an unreasonable time before the train

starts ; nor if a reasonable time has elapsed since the

passenger arrived at the journey's end and the luggage

was placed at his disposal (5).

(?•) Great Western Bail. Co. v. Btoich (1888), 13 App. Cas. 31
;

and see Bichards v. London, Brighton, etc. Bail. Co. (1849), 7 C. B.

839.

(.s) Hodgliihson v. London and North Wesfcrii Bail. Co. (1885),

U Q. B. D.' 228.
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Rights of the Carrier.—These are to have the goods

delivered to him, and to have his remuneration paid.

The payment must be reasonable, but at common law

it need not be uniform. He may claim it in advance,

i.e., before he carries, but not before he receives the

goods (t). The carrier has a lien for his charges on

the goods carried in respect of which the claim arises,

but it is a particular and not a general lien (»).

The Contract of Affreightment.

This contract has for its object the carriage of goods

in vessels for a price called " freight." It is found in

two forms : (i) Charter-party
;

(ii) The contract for

the conveyance of goods in a general ship, which

contract is embodied in a bill of lading. These two

contracts have many incidents in common. Sometimes

a charter-[)arty and bills of lading co-exist, especially

where the charterer may desire to have an opportunitv

of assigning the goods whilst they are still in course of

carriage. Sometimes the charterer {i.e., the person

who hires the ship from the shipowner) uses the ship

as a general ship, carrying goods of third parties under

bills of lading. The terms of the contract of carriage

are, as between the shipowners and the charterer,

usually to be gathered from the charter-party, and

where there is a bill of lading as well, its primary use

(as between these parties) is simply to serve as a receipt

for the goods shipped on board under the contract as

contained in the charter-party. As regards assignees

(0 Picliford V. Grand Juiicthm Rail. Co. (1.S41), 8 M. & W. 372.

(?0 Rushicurth v. HadjiiJd (1805), 6 East, 519 ; 7 East, 221 :

Skinner v. [jj-iliaic (1702). 2 Ld. Kaym. 752.
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of the bill of lading- the bill of ladino; contains the

terms of the contract of carriage made with the ship-

owners, and unless the bill of lading refers to and

incorporates with itself any or all of the terms of the

charter-party, the assignee is not affected by the

charter-party (x). Thus, if the bill of lading contains

a statement, " freight and all other conditions as per

charter-party," the terms of the charter-party govern

the payment of freight and all other conditions which

would have to be performed by the receiver of the

goods, so far as these are not in (conflict with any

express stipulations of the bill of lading ; but condi-

tions of the charter-party are not incorporated which

do not concern the consignee, so the shipowner will be

liable to the assignee of a bill of lading for damage to

a cargo carried on deck, although under the charter-

party it was so carried at merchant's risk (?/).

Charter-Party.

" An agreement by which a shipowner agrees to

place an entire ship, or a part of it, at the disposal of

a merchant for the conveyance of goods, binding the

shipowner to transport them to a particular place, for

a sum of money, which the merchant undertakes to

pay as freight for their carriage." This is the definition

given in Maude and Pollock on Shipping (c). The

person whose goods are to be taken is called the

charterer.

(.^) See^^6'»' ESHER,M.R., and BowEN, L.J., in Oriental SteamsJiij)

Co. V. Tylor, [1893] 2 Q. B., at pp. 521, 526.

(y) Serraiiw v. Oimphell, [1891] 1 Q. B. 28H ; Dlederichsen v.

Farquharson, [1898J I Q. B. 150 ; 3 Com. Cas. 87.

(z) Page 289.
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The charter-party may, but need not, be under seal,

but must be stamped (a). It may amount to a complete

demise of the ship ; that is to say, it may put the vessel

altogether out of the power and control of the owner,

and vest that power and control in the, charterer, so

that during the hiring the ship is to be regarded as the

vessel of the charterer and not of the owner (b) ; but

generally, the ship remains in the possession of the

owner, the charterer acquiring the right only to put

his goods on the vessel, and to have them carried (c).

The question is one of construction.

The following form (d) will show the stipulations

ordinarily inserted :

'' It is this (lay mutually agreed between Messrs. [A. 5.],

agents for owners of the good ship or vessel called \_T7ie

James Scott'], Al, and newly coppered of, etc.. of the

burden of 340 tons (e) register measurement or thereabouts,

whereof [C. X>.] is master, now at [Malta] (l),and Messrs.

[E. F. of Liverpool], merchants, that the said ship being

tight, staunch, and strong, and every way fitted for the

voyage (2), shall with all convenient speed proceed to

London (/) and there load (3) in the usual and customary

manner a full and complete cargo (4) of lawful merchandise

\_saii about 400 to}ii; in weight'], and therewith proceed to

[Hong Kong or Shanghai] as ordered before sailing, or so

near thereunto as she may safely get (5), and there deliver

the same in the usual manner (6) agi'eeably to bills of

(rt) Stamp Act, 1891 (54 i: ho Viet. c. 31)), ss. 49—51, and Sched. I.

{h') Lord Herschell in Bdumwoll, etc. v. Furncss, [1898] A. C,
at p. 14.

(c) Sandnuan v. Sctirr (1867), L. K. 2 Q. B. 86. 96.

(d) Certain trades have forms peculiar to themselves.

(r) This should not be omitted, but a bona tide mistake in it will not

vitiate the contract, unless it be shown that under the circumstances

the error is very considerable and material.

(/) As to the effect of deviation,^ see ^;y»f, p. 426.

M.L. 2 E
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lading ; after which she shall load there, or if required

proceed to one other safe port [/// C/ii/ni'] and there load

always afloat (7) in the usual and customary manner from

the agents of the said charterers a full and complete cargo

of tea or other lawful merchandise, not exceeding what

she can reasonably stow and carry over and above her

tackle, apparel, provisions and furniture (4), the cargoes

being brought to and taken from alongside the vessel at

the charterers' risk and expense, which the said merchants

bind themselves to ship, and being so loaded shall there-

with proceed to [L/vcrjwoI or Latuhiit] as ordered on signing

bills of lading abroad, or so near thereto as she may safely

get (6), and there deliver the same in the usual and

customary manner (()) to the said charterers or their

assigns, they paying freight for the same at the rate of

[£7 lO-f. ]>er ton of jifty cubic fert'\ for tea delivered, for

the round out and home ; a deduction of [5s. jxr to/i] to

be made if ship be discharged and loaded at [Hong Koikj],

other goods, if shipped, to pay in customary proportion
;

in consideration Avhereof the outward cargo to be carried

freight free
;
payment whereof to become due and l)e

made as follows : [then follow terms]. Ship is io have

liberty to put on board 80 tons of
[ ], or other

dead weights, and to retain it on board during tlie voyage.

Thirty running days (iSundays and holidays excepted) are

to be allowed the said merchant if the sliip is not sooner

dispatched for loading in [Loiulmi']. and forty-five like-

days (8) for all purposes aln'oad, and ten days on demurrage

(8) over and above the said lay days and the time herein

stated, at [£1U sterliuif per day], paying day by day as the

same shall become due. The time occujiied in changing

ports not to count as lay days. Charterers' liability under

this charter-party to cease on the cargo being loaded, tlie

master and owners having a lien on cargo for freight

and demurrage (9). The master to sign bills of lading at

such rates of freight (10) as maybe required by the agents

of the charterers, without prejudice to this charter-party.
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" The act of God, the King's enemies, restraint of

princes and rulers, fire, and all and every other dangers

and accidents of the seas, rivers, and navigation, of what

nature and kind soever, throughout the voyage, being

excepted (11).

" The vessel to be consigned to charterers' agent abroad,

free of commission. On the return of the ship to

[^Livetpool], she shall be addressed to [(J. H. tt CV>.]

brokers or to then- agents, at any other port of discharge.

Penalty for non-performance of this agreement, the

estimated amount of freight.''

Notes on the Form of Charter-part i/.

The clauses of the ahoce may he more intelligible if

read with tJie aid of the following notes :

(1) '' Now at,^'' etc.—This is an important statement
;

there is, it will he observed, no stipulation as to the

time when the ship shall be handed over to the charterer.

But if he knows where the ship is at the date of

the charter-party, he can tell approximately when it

will be at his disposal at the agreed place. For this

reason the statement in reference to the place of the

ship is generally construed as a condition precedent,

the falsity of which entitles the charterer to rescind (^/).

(2) Seaworthiness and fitness to receive cargo are

implied terms. The shipowner when he enters into

a charter-party impliedly warrants that the ship is

reasonably fit to encounter the perils of navigation

and to carry the cargo (h). These implied conditions

extend respectively only to seaworthiness at the time

(g) Bentsen v. Taylor <^- Sons, [1893] 2 Q. B. 274.

(/t) Sti-el V. State Line SteamKhip Co. (1878), 3 App. Cas. 72 ;

McFaddea v. Blue Star Line, [19U5J 1 K. B. G97.

2 K 2
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of sailing, and to fitness at the time of loading, and

they do not continue in force after the ship has sailed

or the goods are once on board (/). But if a voyage

is of necessity divided into stages, e.g., to take in coal,

the vessel must be made seaworthy at the commence-

ment of each stage (/). If the ship is unseaworthy at

the commencement of the voyage, the shipowner,

although liable for damage to cargo caused directly as

the result of that unseaworthiness, is not liable for

damage caused by a peril of the sea excepted in the

bill of ladino-. The contract of affreiohtment is not

displaced by the shipowner's breach of warranty of

seaworthiness, and the shipowner is not thereby

reduced to the position of a common carrier (k). Other

implied conditions are (i) that the voyage will be com-

menced and carried out without unreasonable delay
;

and (ii) that there shall be no unnecessary deviation.

These obligations impose a duty on the shipowner not

to expose the ship to unnecessary risk. Thus, where

iin owner carelessly allowed goods destined for an alien

enemy to be loaded with those of the plaintiff and as

a result the ship was seized and detained by the naval

authorities, the owner was held liable for the consequent

delay in delivery of the plaintiffs goods (l).

(3) The owner must bring his ship to the agreed or

usual place of loading at the port where the voyage is

to commence, unless the charter makes provision other-

wise ; the charterer must, M'heu he has notice that the

('() See note {k) on p. 419.

(j) The Vorilgcrn, [1899] P. 140 ; 4 Com. Cas. 152.

(Z'-) The Eui-Lljjn, [1908] P. 84. The position of the shipowner is

different when he commits a breach of the nndertaking not to deviate.

iSeej»J(M-^, p. 42(3.

(J) Dunn V. Buchuall Bros., [1902] 2 K. B. 614 ; 7 Com. Cas. 33.
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ship is ready to load, bring his goods alongside the ship

at such place, and deliver them to the servants of the

shipowner (m). In the absence of express stipulation in

the charter-party, the charterer is liable for not pro-

ducing a cargo, though he be not personally in fault in

failing to do so (n). As a rule, the shipowner is

responsible for proper stowage (o), but the exceptions

are numerous.

(4) But for this provision, a shipowner paid at a rate

per ton of the cargo, might find that owing to waste of

space his freight has not come up to what he had con-

templated. If the ship is described in the earlier part

of the document as " of the burden of 340 tons measure-

ment or thereabouts,"' and the words " full and complete

cargo " are unqualified, the charterer does not fulfil his

obligation by putting on board a cargo of 340 tons, if in

fact the ship will take more ; nor does he make himself

liable by putting less than 340 tons on board if she

cannot take that quantity (/>). Sometimes the charter-

party runs thus :
" a full and complete cargo, say

[about 1,100] tons"; in such a case the charterers

obligation will be satisfied if he loads to about three

per cent, in excess of the 1,100 tons, though the ship's

capacity is over 1,200 tons ((/). But the word " cargo
"

alone, in the absence of anything in the charter-party

to qualify it, means the entire load of the vessel, and

(?w) Per Selborxe, L.C, in Grant v. Corerdalc (1SS4), 9 App.
Cas.. at p. 47o.

(«) Grant v. Coverdale, supra^ is a good example.

(()) Blaihie v. Stenihrldfje (1859), 6 C. B. (x.S.) 89i.

Q)) Hunter v. Fry (1819), 2 B. & Aid. 421 ; Morris v. Levison

(1876), 1 C. P. D. 155.

(jf)
Morris v. Levison, supra ; cf. Miller v. Borner, [1900] I Q. B.

691 ; 5 Com. Cas. 175, where the charterer conti'acted only to load a
'"cargo of ore, say about 2,800 tous," not a "full and complete cargo."
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therefore the omission of the words " full and complete
"

are often immaterial (r). On the other hand, subject

to the stipulations of the charter-party, it is an implied

condition that the shipowner shall not use the ship in

a manner prejudicial to the charterer, e.g., he cannot

load bunker coal intended for a future voyage so as

to prevent the charterer having full advantage of the

ship (5),

(5) The shipowner cannot usually compel the con-

signee to take delivery until the ship has reached the

place named, but it may be that she cannot safely reach

it. These words, " as near thereunto as she can safely

get," enable him to demand that the cargo be unloaded

before arriving at the named place, if she is prevented

from getting there by some permanent obstacle which

cannot be overcome by the shipowner within such time

as according to all the circumstances of the case may
reasonably be allowed (i).

(6) " The liability of the shipowner as to the com-

mencement of the unloadino; is to use all reasonable

dispatch to bring the ship to the named place where the

carrying voyage is to end, unless prevented by excepted

perils, and when the ship is there arrived, to have her

ready with all reasonable dispatch to discharge in the

usual or stipulated manner " (1/). The consignee or

(r) Borrowmnii w. BraytoJi, (\%n^.2 Ex. U. 15; Jardine Mathe-
W7i (£' Co. V. Ghjde Sh^jpiHii Co., [1910] 1 K. B. «J27 ; ^/. Miller v.

JBoriter, [1900] 1 Q. B. 691, where on the construction of the particular

charter-party the omission of the words " full and complete " was held
to be material.

(.y) Barli/n/ v. Itaehurn, [1900] 1 K. B. 572; affirmed, [1907]
1 K. B. 846.

(0 Beett, L.J., in Ndsim v. DaM (.1879), 12 Ch. D., at p. 592.

(««) Brett, L.J,, in Nelson v. DalU, suj>ra, at p. 584.
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charterer must take the cargo from alongside, and for

that purpose provide the proper appliances for taking

<lelivery there (.y) ; the shipowner should put the cargo

on the rail of the ship, and in such a position that

the consignee can take it. If the owner of goods

imported in any ship from foreign parts fails to land or

take delivery of the same, at the time aoreed (or if no

time is agreed, within seventy-two hours, exclusive of

a Sunday or holiday), from the time of the report (?/) of

th^ ship, the shipowner may land or unship the goods

and place them at certain places according to circum-

stances. The shipowner may, by giving written notice

to the person in whose custody the goods are placed,

retain his lien for freight on the same, and then, subject

to certain conditions, the person with whom the goods

are deposited may, and if required by the shipowner

shall, if the lien is not discharged as provided by the

Merchant Shipping Act, 1894 (57 & i)S Vict. c. 60), at

the expiration of ninety days from the time when the

goods were placed in his custody (or earlier if they are

perishable), sell by public auction sufficient of the goods

to satisfy the C^ustoms dues, the expenses, and the

freight (c).

(7)
''Always ajioat " means that the ship shall be

sent to a port in which she can safely lie with her full

cargo without touching the ground. If to the know-

ledge of the shipowner, owing to the state of the tides,

there may not be sufficient depth of water for the ship

(.r) Duhl V. Nelson, per Lord Blackburx (1881). tj App. Cas., at

p. 48.

(y) I.e., the report required by the Customs laws.

(--) Merchant Shipping Act, 1894, ss. 492—501.
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to load always afloat, the charterer Avill not be responsible

tor delay thereby occasioned («).

(8) " Demiirratje " properly signifies the agreed

additional payment (generally per day) for an allowed

detention of the ship, whilst loading or unloading,

beyond a period specified in or to be collected from the

charter-party ; it also means cojnpensation by way of

unliquidated damages for undue detention not provided

for specially in the instrument {h). The former is the

strict meaning. The freighter who agrees to pay

demurrage for detention beyond the lay days will have

to pay so long as the ship is in such a condition that

she cannot be handed back to the use of the shipowner,

though the delay be not caused by the freighter's

default (c). If no lay days are mentioned, the charterer

is liable to pay damages if he detains the ship beyond

what, in the actual circumstances, is a reasonable

time {d). But in either case, if the delay is due to the

default of the owner or of those for whom the owner is

responsible, the charterer is not liable to pay (c). The

lay days, i.e., the days allowed for loading or unloading,

begin wdien the ship arrives at the place agreed u[)on

in the charter-party, and the charterer has notice that

she is ready to load or unload ; they run continuously,

each day being counteil from midnight to midnight,

and not periods of twenty-four hours (/). If the

vessel is not discharged within the lay days, a part of

(a) Carlton Stenvmhij) Co. v. Castle Mail Puckita Co., [1898] A. C.
486 ; 2 Com. Ciis. 28(i.

(*) BOWLN, J...T., iu Clink v. Radford, [18!>1] 1 Q. B., at p. (>H0.

(<?) ESHEK, M.H., ill liudfjett v. Jiinningtoii, [1891] 1 Q. B. '^S.

(d) nick V. Ilodociinachi, [189]] 2 Q. B. G26
; [1893] A, C. 22.

CO The Katij, [1895] V. Mu
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a (Jay counts as a whole daj ((f) ; but where the

charterer is bound to load at a certain rate " per

weather-working day," and bad weather prevents work,

any time less than half a day will not count as more

than half a day (A). After the lay days have expired,

demurrage becomes payable at the rate provided by the

charter, or if the charter does not apply, as unliquidated

damages.

(9) This clause is styled the cesser clause, and it

puts an end to the charterer's liability when the cargo

is loaded, the shipowner relying on his lien in order to

get payment. Unless obviously contrary to the inten-

tion of the parties, the court so construes it that the

exoneration of the charterer and the acquisition of the

right of lien may be coextensive ; in other words, the

cesser clause does not affect liabilities in respect of

which the shipowner cannot secure himself by the

exercise of the rigbt of lien (/).

(10) Freight is dealt with hereafter. See j'ost, p. 435.

(11) The effect of this clause is to exonerate the ship-

owner from liability for loss occasioned by the causes

enumerated in it, if it was not due to negligence on the

part of the shipowner or of those for whom he is

responsible (k). If the ship is unseaworthy when she

starts and damage results, the excepted perils clause will

not save the shipowner from responsibility for damage (/).

(^) Commercial Steumshij) Co. v. Boulton (1875), L. K. 10 Q. B.

346.

(A) Blaiichelotc Steamship Co. v. Lanqtort and Holt. [1897] 1 Q. B.
.570 ; 2 Com. Cas. 89.

(f) Clink V. Radford. [1891] 1 Q. B. 625; Han.wn v. Harrold,
[1894] 1 Q. B. 612.

{]{') See Tht Xaiitho (1887). 12 App. Cas. 503 ; Hamilton v. Pandorf
(1887), 12 App. Cas. 518.

(0 Gilroii v. Price, [1893] A. C. 56.
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" The act of God " has ah'eady been defined. See

ante, p. -404.

" King's enemies "
; this exception applies only to

foreign enemies, and not to traitors, pirates, robbers,

etc. (mj.

"Restraints of princes and rulers" ; e.<j., blockades,

embargoes.
" Perils [dangers and accidents] of the seas " ;

damage caused by the sea, storms, collisions, etc., of

an unexpected nature ; thus, damage caused by sea-

water entering through a hole eaten by rats is an

excepted peril, but direct injury to the cargo by rats

is not (n).

The excepted perils clause frequently contains many

matters other than those mentioned in the charter-party

above, viz. :
" pirates, robbers, or thieves " [which

does not apply to thefts committed by persons in the

service of the ship (o)] ,
'' barratry of master or

mariners," " negligence of master and mariners,"

"jettison," and so on.

If the shipowner deviates from the ])rescribed voyage,

the special contract by charter-party is displaced as

from the beginning of the voyage, no matter when or

where the deviation took place, and the shipowner

cannot rely on the excepted perils clause, although the

loss or damage to cargo cannot be traced to the

deviation ( />) ; even though the deviation was reason-

(«0 Forward v. Pittard (178o), 1 T. K. 21, 34.

(«) Jlaiiiiltoii V. Fatidorf {IHSl}, 12 App. Ciis. 518.

00 Stclnman <<(• fi;. v. Afu/ier Line, Limifcd, [1891] 1 Q. H. (il9.

(/>) Joxeph Thorley v. Orchis S.S. Co.. [1907] 1 K. B. 060 ; Iiiter-

tiatiimale Guano en Siipcrjihogphaatwerken v. llohert Macandreto i^'

Co., [1909] 2 K. B. 360.
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iibly necessary for the safety of the ship," if the necessity

arose from the wrongful act of the shipowner in sending

the ship to sea in an unseaworthy condition {q).

A charter-party, like any other contract, is governed

in its construction by ordinary rules of law ; if there

is a latent ambiguity, evidence is admissible to show in

what sense it was used, and if any words used have a

technical meanino- then evidence is also admissible

to show the meaning in which the words were used.

The contract by charter-party is to be construed in

a liberal way, the written parts .of a partly-printed

document being, as a rule, preferred to the printed

part, so as to get as near as may be to the exact

intention of the parties.

Bill of Lading.

A bill of lading is a document acknowledging the
\

shipment of goods, and containing the terms and con-

ditions upon which it has been agreed that they are to

be carried (r). It is excellent evidence of the contract

for the carriage of goods on a general ship, i.e., a ship

which is used for the carriaoe of the goods of several

merchants who may desire to have them conveyed by

her, and which is not employed for the carriage of a

•charterer's goods only. A bill of lading is generally

used, even when the ship is chartered. If the charterer

finds the cargo himself, the bill of lading is usually, but

not always, a mere receipt for the goods given by the

iq) Klsh V. Taijlor, [I'Jll] 1 K. B. 625. As to the effect of a
l)reach of warranty of seaworthiness on the contract of carriage, see
ante, pp. 419, 420.

(?•) Caldwell v. Ball (1786), 1 T. l\. 216.
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master. If the charterer takes the goods of others, the

bill of lading contains the contract he makes with

them (s). The form of a bill of lading varies mnch
according to the practice of the parties thereto, but a

usual form is as follows :

" Shipped in good order and condition by
,

in and upon the good ship called the ' British Tar,'

whereof is master for this present voyage, and

now in the port of , and bound for , with

liberty to call at any ports on the way for coaling or

other necessary purposes, fifty casks of wine being

marked and numbered as per margin, and to be delivered

in the like good order and condition at the aforesaid port

of , the act of God, the King's enemies, fire,

barratry of the master and crew, and all and every other

dangers and accidents of the seas, rivers, and navigation

of whatever kind or nature soever excepted, unto

or to his assigns, he or they paying freight for the said

goods £ per ton, delivered with primage and

average accustomed. In witness whereof, the master of

the said ship hath affirmed to bills of lading all of

this tenor and date, one of which bills being accomplished,

the others to stand void.

" Dated, etc.

'"Weight, value, and contents luiknown."

A bill of lading for goods to ho exported or carri<'d

coast\vi.se must bear a stamp value sixpence, which

must be jm))r<'sse(l before execution (t). A l^ill of

lading for goods shipped abroad need not be stamj)ed.

Many matters already mentioned in connection with

charter-])arties apply equally to bills of lading. Several

(») See rt«^r, pp. 415, 416.

(0 Stamp Act, 181)1 (.>4 A: 55 Vict. c. 3'J), s. 40.
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of these are mentioned in the notes to the form of

charter-party given above 00* There is, however, this

difference : a shipowner, when the contract is contained

in a charter-party, may have duties to perform before

the time of shipment of the goods ; this is not so often

the case when the contract is evidenced by a bill of

ladincr onlv.

The bill of lading is signed generally by the master,

though in practice, where the goods are shipped, the

acknowledgment first given is a less formal receipt

(" maters receipt "), which is afterwards exchanged for

a bill of lading signed by the master : but there is

nothing to prevent the giving of a bill of lading without

production of the mate's receipt, if the goods are on

board, and if there is no interest in them known to the

niaster except that of the shipper (.i'). The shipowner

is justified in delivering bills of lading to the holder

of the mates receipt if he has not notice of other

claims (y). If the mate's receipts and the bills of lading

get into different hands the goods must be delivered to

the holder of the bill (^j.

The master, when he signs, affixes his signature as

agent of the owners of the vessel ; except that when a

vessel has been chartered, and the charterers put up

the vessel as a general ship, then the master may be

agent of the charterer and not of the owner, the

decision in each case depending upon the facts. If the

ship has been demised (a) to the charterer, the master

(m) Ante. pp. 419 e-^ seq.

(ar) natluaing v. Laimi (1874), L. R. 17 Eq. 92.

(2/) Evan v. Nichol (1842), 3 M. & G. 614.

(:;) Bmmicoll, efr. v. i^'f^-we.w, [1898] A. C. 8.

(a) See ante, p. 417.
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is generally the charterer's agent (h), bnt the mere fact

that the charter-party provides that the master shall be

the aeent o£ the charterer does not of itself bind those

who deal with the ship without actual notice of this

clanse (c). The law on this subject may be stated in

the words of Cockburn, C.J., in Sandemany. Seurr (</) ;

" where a party allows another to appear before' the

world as his agent in any given capacity, he must be

liable to any party who contracts with such apparent

agent in a matter within the scope of such agency.

The master of a vessel has by law authority to sign

bills of lading on behalf of his owners. A person

shipping goods on board a vessel, unaware that the

vessel has been chartered to another, is warranted in

assuming that the master is acting by virtue of his

ordinary authority, and therefore acting for his owners

in feigning bills of lading. It may be that, as between

the owner, the master, and the charterer, the authority

o£ the master is to sign bills of lading on behalf of the

charterer . only, and not of the owner. But, in our

judoment, this altered state of thehnaster's authority

will not affect the liability of the owner, whose servant

the master still remains, clothed with a character to

which the authority to bind his owner by signing bills

of lading attaches by virtue of his office. We think

that until the fact that the master's authority has been

put an end to is brought to the knowledge of a shipper

of ooods, the latter has a right to look to the owner as

the principal with whom his contract lias been made."

(?/) BavvnvoU, etc. v. Furness, [1893] A. C, at p. 14.

(c) Manchester Trust v. Furness, [1895] 2 Q. B. 539; 1 Com.
Cas. 39.

id) (1867), L. K. 2 Q. B. 86, 97.
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Thus, where charterers put up a vessel as a general

ship, and plaintiff put on board wine, and received bills

of lading in ordinary form signed bv the master, the

owners were held liable for loss by leakage arising from

improper stowage, it being questioned whether an action

would not lie also against the charterers {e). But if

the charter-party amounts to a demise of the vessel, then

the master frequently signs as agent of the charterer,

who is for the time being the owner of the vessel (/).

An indorsee of the bill of lading, who takes it bona fide,

and for value, and without notice of the ' charter-party,

may hold the shipowner to the terms of the bill of

lading ; but if this indorsee was aware of the charter-

party when he took the bill, the shipowner will not be

bound if the bill of lading was signed without the ship-

owner's authority {</).

The master has no authority to sign a bill of lading

for goods not actually received on board (h), and if he

does so, the owners are not liable ; but his signature is

prima facie evidence against the owners that the goods

were shipped, and it lies on the owners to rebut this

evidence if they allege that the goods never were on

board (i) ; and by express stipulation the bill of lading

may be made conclusive evidence against the ship-

owners of the quantity shipped (k). As regards the

master's liability, by the Bills of Lading Act, 1855,

(e) L. R. 2 Q. B. 86.

(/) L. K. 2 Q. B. 96 ; and see Bnumwoll, etc. v. Furness, [1893]
A. C. 8.

((7) The Patria (1872), L. E. 3 Ad. & Ec. 436.

(/(,) McLean v. Flevnuq (1872), L. R. 2 H. L. Sc. 128; Grant v.

Noriimy (1851), 10 C. B. 665.

(/) S/ii'ith V. Bedouin Steam. Navigation Co., [1896] A. C. 70.

(A) Lishntan v. Christie (1887), 19 Q. B. D. 333.
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" every bill of ladin*!; in the hands of ii eonsionee or

indorsee for valuable consideration, representing ooods

to have been shipped on board a vessel, shall be con-

clusive evidence of such shipment as against the master

or other person signing the same, notwithstanding that

such goods or some part thereof may not have been so

shi[)ped "
(/). But even the master will not be liable

if—(i) the holder of the bill at the time of receiving it

is aware that the goods have not been actually shipped
;

or (ii) the misrepresentation in the bill was caused by

the fraud of the shi})per. the holder, or of some person

under whom the holder claims (»j). Neither does the

section estop the shipowner from showing that goods

incorrectly descriljecf in the bill of lading by mere

niarks of id(Mitification, having no significance in

respect of their quantity, quality, or commercial value,

are in fact the goods which were shijiped under the bill

of lading (»)•

In giving a bill of lading the master can bind the

shipowners by any terms which it falls within his

express or implied authority to make, subject to this,

that if the ship is chartered, he may not sign bills of

lading varying the term's of the charter, unless the

charter itself so allows, or unless he obtains express

instructions to do so {o).

The general duty cast upon the shipowner is to carry

the goods with safety, subject to any limitations agreed

u])on. !Such limitations are {e.</.) exceptions I'rom

(Z) IS & 19 Vict. c. Ill, R. 3.

(«/) Section 3 ; and see Valuri v. Bi»jland (18G(J), L. K. 1 C. 1*. 382,

(w) PnrxiiitK V. Xcto Zealand Shipinng Co., [1901] 1 (i. B. '>i^ ;

fi Com. Cas. 41.

00 Uodocanachl v. Milhiirn (1S87), 18 Q. B. D. (37.



Bill of Lading. 433

liability for damuoe caused by the '* act of God and

the Kino's enemies/' " accidents from machinery,"

«tc. Others are mentioned, and the hiw has been

discussed in considering the corresponding proyiso in

a charter-party (/>).

When the bill states that the goods are shipped "in

good order and condition," it is called a clean bill of

lading. These words refer to the apparent and external

condition, and, though they are not words of contract,

the master can bind his owners by such a statement,

iind if it be untrue the latter will be liable in damages

to an indorsee of the bill of lading who suffers loss by

acting on the faith of the representation (jj).

A bill of lading is not only a document containing

the terms of a contract of carriage, it is in addition a

document of title ; it is the symbol of goods at sea, and

remains so until the goods haye come to the hands of a

person entitled under the bill of lading to the possession

of them (r). The person to whom the bill is made out

may transfer his rights under it ; if the Ijill is drawn to

order, he does so by indorsing the bill and deliyering it

to the assignee ; if he merely indorses it, the indorse-

ment is in blank, and the bill then passes from hand to

hand, as though it were drawn to bearer, the holder

being entitled to fill up the blank as he chooses {s).

If the bill is drawn to a specified person without the

addition of the words " or order or assigns," it seems

(/7) Ante, pp. 42.3, 426.

(7) Coiiipania XavieraVasconzada v. ChurchiU, [1906J 1 K. B. 237.

(r) Barber v. Meyerstein (1870), L. K. 4 H. L. 317.

(*) Per Lord Selborxe, in Sewell v. Burdiclt (1885), 10 App. Cas.,

at p. 83. See aUo the special verdict in Ltrkharrow v. Mamni (1793),
I Sm. L. C. (11th ed.), at p. 721.
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not to be negotiable in any sense of the term. Con-

sequently, where a bill of lading can be transferred by

indorsement and delivery or by delivery, the trans-

feree is entitled to demand possession of the goods^

as owner or pledgee accorduig to the nature of the

transaction (t).

The transfer of a bill of lading drawn to order, though

it passed the goods, did not until 1IS55 transfer the

right to sue on the contract. But by the Bills of

Lading Act, 1855 (18 & 19 Vict. c. Ill), s. 1, it was

provided that " every consignee of goods named in a

bill of lading, and every indorsee of a bill of ladings

to whom the property in the goods therein mentioned

shall pass upon or by reason of such consignment or

indorsement, shall have transferred to and vested in

him all rights of suit, and be subject to the same

liabilities in respect of such goods as if the contract

contained iu the bill of lading had been made with

himself.'' It has been decided that the pledge of a

bill of lading does not jier se pass the property (i^)

within the meaning of this section, so that the pledgee

is not liable to pay the freight ; but the case is other-

wise if the pledgee exercise his right to take possession

of the goods (t).

The master must deliver the goods to the consignee

upon payment of fr(!ight ; or if the bill has been

properly assigned, then he should deliver to the holder

of the bill. Sometimes the bill of lading is executed in

duplicate or tri})licate, and the dilferent parts may get

into the hands of different persons ; in such case the

first transferee for value is entitled to the goods (?/).

(0 Sewell V. Bufdich (1885), 10 App. Cas. 74.

(«) Barhrr v. Mrycrstrht (18G7), L. K. 2 C. P. 38, 601 ; 4 H.L. :517.
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But the master who, acting bona fide and without

notice of conflictino- claims, delivers to a holder who

presents any of the parts of the bill of lading to him, is

not liable if it should prove that that holder is not the

first transferee (/•). This is a consequence of the clause

found in bills of lading drawn in a set :
" one of

these bills of lading accomplished, the other shall stand

void."

If the master has notice of conflicting claims, it is his

duty to interplead.

The " negotiability " of a bill of lading has been

dealt with (y), and also the effect of indorsement of the

bill of lading on the unpaid vendor's rights (a).

Freight.

Freight is the name given to the reward paid to the

shipowner for the carriage of goods. It is not payable

until the voyage has been completed and the goods

delivered, unless non-delivery is caused by the fault of

the shipper alone, or by the perils excepted in the

charter-party or bill of lading (/'). Sometimes it is

stipulated that the payment shall be made before thi§

time, in which case, unless otherwise agreed, the failure

of the voyage gives no right to the return of the money.

"Advance freight," if payable, is due at the moment of

starting, unless otherwise agreed ; even if not paid it

can be recovered by the shipowner from the charterer

(ar) Glyn, Mills Sj Co. v. East oiul West India Docks (1882),
7 App. Cas. 591.

(y) Ante, p. 296.

(a) Ante, p. 275, 276, 297.

(J) Liddard v. L'Uks (1809), 10 East, 526.

2 F 2
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upon the loss of the ship (<•). But if any <roods are

destroyed before the ship sails so as to make it impos-

sible that any freight could be earned on them, adyance

freight will not be payable on the portion of the cargo

destroyed (d). Each case depends upon its own cir-

cumstances, and to these it is necessary to look to

determine whether a given payment is intended as

freight in advance, or as a loan ; and thongli it be called

*' freioht in advance," it by no means follows as of

course that it is such (e). The amount of freight is

arranged for in the charter-party or bill of lading. It

may be a fixed sum (lump freight), or it may be at a

certain rate per ton. If the charterer fails to load

a full cargo according to agreement, he is liable in

damages; such damages are styled "dead freight" (/*).

Freight j»'o rata.—This is the term given to a })ay-

ment which is sometimes made for carriage of goods

when the contract has been |)erf()rmed in part only.

The rule is thus set out in Maude and Pollock on

Shipping (g) :
" If the original contract has not been

performed, no claim can arise under it ; but if there is

^ voluntari/ acceptance of the goods at a })oint short of

their destination, in such a mode as to raise a fair

inference that the further carriage was intentionally

dispensed with, a new contract will be implied to })ay

compensation commensurate with the benefit actually

(c) Byrne V. Schiller (ISll), L. R. 6 Ex. 319.; and per ESHEU,
M.R., in 'Smith ^- Co. v. J^i/maii S' Co., [1891] 1 Q. ii., at p. 744.

(^Z) ]Vt;lr <^- Co. v. Girriit 4' Co., [1900] 1 Q. B. 45 ; 5 Com. Cas. 40.

(c) Allixon V. Bristol Marine Iimirance Co. (1876), 1 App. Cas.

209, 217, 2:«.

(/) McLean v. Flemiiif/ (1872), L. R. 2 II. L. Sc. 128.

(jf) (4th ed.), p. 368.
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received ; that is to say, to pay freight for that portion

of the voyage which has actually been performed.''

Shipowner's Lien.—The shipowner possesses a lien

upon the goods which he carries, until he has received

payment of freight. The lien extends to all the property

consigned on the same voyage by the person from whom
the freight is due (/() : it ceases upon delivery of the

goods. In many cases it may be inconvenient to retain

them on board, and yet if landed the lien upon them

would be in danger of being lost ; this difficulty is pro-

vided for by certain sections of the Merchant Shipping

Act, 1894 (/). The shipowner has a lien for general

average (k) contributions, and also for expenses incurred

in protecting the goods (/). The lien for freight and

general average is a possessory lien ; the lien for the

expenses is a maritime lien. In the absence of agree-

ment or usaoe oivino- a lien, there is no lien for dead

freight (??i).

Average.

Average is of two kinds :

(1) Particular Averat/e arises whenever any damage

is done to the property of an individual by accident or

otherwise, but which is not suffered for the general

benefit, e.g., loss of an anchor, damage by water to cargo.

These losses remain where they fall, and no extra-

ordinary compensation is granted in respect of them.

(A) Soderpren \. Flight (1796), quoted 6 East, p. 622.

(i) See ante. p. 423.

(Ji) Post, p. 438.

(V) HhujKton y. Wcndt (1876), 1 Q. B. D. 867.

(/«) See Scrutton on Charter-parties, Arts. 149 et seq^.



438 The Contract of Affreightment.

(2) General Avera(/e.—A general average loss is

caused by or directly consequential on a general average

act, which occurs where any extraordinary sacrifice or

expenditure is voluntarily and reasonably made or

incurred in time of peril for the purpose of preserving

the property imperilled in the conmion adventure. The

loss must be borne rateably by all interested (n).

The essentials of a general average sacrifice are

(1) that it was incurred to avoid a danger common to

all interests (o)
; (2) that it was necessary to incur some

sacrifice (p) ; (3) that it was voluntary ((j) ; (4) that

it was " a real sacrifice and not a mere destruction or

casting off of that which had become already lost and

consequently of no value "(?•) ; (5) that the ship, cargo,

or some portion have actually been preserved {p) ;

(6) the danger must not be one which arises through

the default of the interest demanding a general average

contribution (.f). The last rule, however, does not apply

to cases where the loss is brought about by the inherent

vice of the subject-matter sacrificed. Thus, where coal

shipped without any negligence, caught fire owing to

its liability to spontaneous combustion, and water was

poured into the holds to extinguish the fire, the owners

of the coal were held entitled in respect of damage done

by water to the coal which was not ignited, to a general

average contribution from the ship {t).

(//) .Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 6(J (1), (2), (3).

(y) Neshitt v. Lnshhujtoii (1792), 4 'J'. H. 783.

Ip) Pirie V. Middle Dock Co. (1881), 44 L. T. 426.

iq) Shepherd v. Kottgrn (1877), 2 C. P. D. 589.

(r) Per WILLIAMS, .1.. in Pirie v. Middle Dock tV*. (1881), 44 L. T.,

at p. 430; Iredale v. China Traderx' Inxurnnee Co.. [1899] 2 Q. U.
3.56 ; 4 Com. Cas. 256.

(«) Strang v. Scott (1889), 14 A pp. Cas. COl.

(t) 6rceniihield.i,CouHc i)'- Co. v. Stephe/ix S' Sons, [1908] 1 K. B. 51.
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Ordinary cases of loss which amoiint to a general

average loss are : jettison o£ cargo {v) ; voluntary

stranding to avoid wreck ; damage to cargo by scuttling

the ship to extinguish fire ; repairs rendered necessary

by collision (.v).

Whatever comes under the head of general average

loss must be shared by those who have been in a

position to be benefited by the sacrifice, e.;/., the owners

of the ship, and the freight, and " all merchandise put

on board for the benefit of traffic must contribute" ; but

the wages of the seamen are not aifected. Accordingly,

cargo which has been landed to ensure its safety and

not for the purpose of lightening the ship, is not liable

to contribute in respect of a general average loss subse-

quently incurred ; such cargo was not then at risk, and

derived no benefit from the sacrifice (?/). It is the duty

of the master to retain the cargo until he has been paid

the amount due in respect of it for general average.

The rules relatino; to the amounts to be made good

vary in different countries. In the absence of agree-

ment, adjustment of the amounts to be contributed in

respect of general average will take place at and accord-

ing to the law of the port of discharge, i.e., in general,

the place to which the vessel is destined, unless the

voyage is justifiably terminated at an intermediate

port (2). But a temporary suspension of the voyage at

a port of refuge does not justify an average adjustment

(m) If cargo stowed on deck is jettisoned, there is no right of general

average contribution from the other interests, unless deck stowage is

allowed by express agreement or by custom of the trade or port.

(a-) Plummer v. Wlldman (1815), 3 M. & S. 482.

((/) Royal Mail Steam Paehet Co. v. English Bank of Rio'Janeiro

.(1887), 19 Q. B. D. 362.

(z) Simonds v. White (1824), 2 B. & C. 805.
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there ((/). It frociuenrly liappens tliat, in marine insur-

ance policies, the underwriter agrees to be liable tor

general average "as per foreign statement": this binds

him as to the correctness of the statements ot" the

foreign average stater, and to accept as general average

whatevei- is such according to the law of any foreign

place at which the adjustment is properly made (/>). A
set of rules intended to be the basis of a uniform

practice in all countries was adopted in lb77 ; this

set—known as the York-Antwerp rules— is frequently

adopted in contracts ot atfreiglitnient and marine

insurance.

(«) ///// V. Wilson (lynt), 4 C. r. 1). 321*.

(i) M<i /•;•() V, Ocean Marine Insurance Co. (1^7.")), L. \{.\Q C. V. 411.
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SURETYSHIP AXD GUARANTEES.

Nature and Formation of the Contract of

Guarantee,

A guarantee is an enoaoemeut to be collaterally

answerable tor the debt, detault, or miscarriaoe of

another person. Such an agreement may be intended

tcTTecure the performance of something immediately

connected with a mercantile transaction, or it may be to

secure the fidelity of a person about to be appointed to

some office, or it may be to secure one person from harm

resulting from the torts of another (a) ; or it may relate

to numerous other matters. In the present chapter it

is proposed to deal with guarantees relating to mercan-

tile transactions only.

An agreement to answer for the debt, default, or

miscarriage of another need not be in any special form
;

but as the contract is one within the provisions of s. 4

of the Statute of Frauds, it is not enforceable by action

unless it is evidenced by a written memorandum of the

agreement signed by the party sought to be made liable

under it {l>). The contents of a meuiorandum sufficient

to satisfy the statute have been already stated (c) ; but

it is not necessary that the memorandum of a guarantee

should contain anv statement of the consideration given

((rt) See, v.f).. Kirhluim v. Muvtrr (1819); 2 13. vV Aid. G13.

(Ji) See Statute of Frauds, uiitr, p. 5.

(<•) Ante. pp. G ct acq.
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to the «;uarantor in return for tlie »iiiarantee ((/)• This

last statement must not be misunderstood. It is npt

intended to import that consideration to the guarantor

is unnecessary ; as in all other contracts consideration

nuist he given to tiie promiser (e), save when the

guarantee is under seal. What is meant is that the

documeiit signed by the guarantor may comply with

the Statute of Frauds, although this consideration l)e

not mentioned or indicated in it.

As a guarantee is for practical juujjoses almost useless

unless it be evidencetl bv the jiroper writing, it becomes

necessary to consider the main features of a guarantee.

They are (as applied to mercantile transactions), it is

conc(nved, the following :

The contract of guarantee invo lves the existence of

another contract, one pjirty to which.Js_-tL-paLtyL to the

confract ot'^uarantee ; in fact, there must be two con-

tracts, one party being common to each. That party is

the creditor ; to him the ])rincipal debtor is or is about

to be under a liability on the principal contract ; and

to him the guarantor or surety is to be liable if the

princi})al debtor breaks the principal contract.

The contract is not a guarantee within the statute* if

the collateral or suretyship contract is not made with

the creditor ( /'), and there must be an absence oi' any

(d) Mercantile Law Anundment Act, IS^fi (1!) & 20 Vict. c. JIT),

s. H. lJef(»ie this Act a statement of consideration in the writing was
necessary.

(r) ItitiriU V. Tnixxcll (IHll), 4 Taunt. 117. The consideration

may be, and often is, forbearance to sue tlie delitor. See, r.y., Crrtirg v.

JlHiiter (1887), 11> Q. 15. 1). :U1.

(/) EuKtWiwd V. Kcnyon (1840), 11 A. i: K. 438
;

]{,: /A»^/r, [1893]
1 Lh., at p. yy.
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liability on the part of the surety, except such as arises

from his express promise {(/).

Thus, if A. says to B., referring to C, who is asking

B. to sell goods to him, C, "Let him have the goods
;

if he does not pay you, I will," this is an offer of a

guarantee on the part of A. (A). Should he say, "Give

O. the goods, I will be your paymaster," the result is

not of necessity the same ; for the words may show an

intention on A.'s part to pay for the goods in any event,

and not merely (A) if C. fails to pay. A question of fact

is involved in this illustration (i).

There are contracts for which no writing is required,

which approach in characteristics closely to guarantees ;

and these various contracts were classified and dis-

tinguished by the Court of Appeal in the recent case of

Harhurg, etc. Co. v. Marten (k). The object of the

contract must be regarded, and if the payment of

another's debt is only involved as an incident of a

larger purpose, that fact will not bring it within the

Statute of Frauds. A person who, having purchased

goock subject to a lien7
"

obtains delivery upon a verbal

promise to pay off the lien, will be bound ; his object

is to free the goods from an incumbrance, not to pay

another's debt (Z). In like manner the employment of

a del credere agent requires no writing, although under

the terms of that employment the agent may become

(^) Williams' Saunders, 211 c, note (Z).

(/t) Birhmyr v. Darndl (1704), 1 Sm. L. C. (11th ed.) 299.

(() Compare Birkniyr v. Darnell, supra, with Mat.wn v. Wharani-

(1787), 2 T. It. 80 ; and see the judgment of Willes, J., iu Mount-
Stephen V. Laheman (1872), L. K. 7 Q. B. 197.

(li) [1902] 1 K. B. 778.

(V) Fitzgerald v. Dressier (1860), 7 C. B. (K.s.) 374.
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answerable for the debt of another (m). Certain:

"indemnities" must be distinguished from guarantees^'

although of course the creditor in all guarantees is

indemnified against loss by the surety. The case of

Guild V. ( 'annul (?i), may serve to illustrate this dis-

tinction. The defendant in that case orally promised

the plaintiff that, if the plaintiff would accept certain

bills for a firm which the defendant desired to assist,.

the defendant would provide the plaintiff with funds

to meet the bills. The defendant was held liable on

the ground that the promise was to indemnify the

(plaintiff against the liability incurred by acce[)ting

the bills, injlependen^ly of the question whether the

firm, which was primarily liable, made default or

not.

^ Liability ofjthe Surety.

The amount of a surety's liability is fixed by the

terms ot the contract ; sometimes a specified sum is

"payable as liquidated damages ; more generally the

amount upon breach is determined as in the case of the

principal contract. The surety's liability (which arises,,

as has been stated, only on the principal's default) is

limited to the amount which the surety has undertaken

fo'ljay on such default . This may be the whole amount

due by the principal debtor, or it may be something

smaller bevond which it has been agreed that the

surety's liability shall not extend.

If the guarantee is one which the surety has entered

into jointly with others, he is still liable to pay the-

(»0 Ci'vturicr v, Ilnstic (1856), 8 Y.x. 40; Sutton v. Gray, [18t»4]

1 Q. B. 285.

(70 [1894] 2 Q. B. 885.
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Avhole amount he has agreed to pay on the debtor's

-default-TTntess the wording of the guarantee otherwise

provideTT His right of contribution against co-sureties

may be a partial indemnity, but he cannot, in the

absence of agreement binding the creditor, compel the

creditor to proceed against the other sureties. It seems

also that the surety cannot insist that the creditor

shall sue the debtor before resorting to him, even upon

giving an indemnity against the cost and delay of such

proceedings. The surety is not bound by any decision

iis to the liability of the debtor in actions to which he

was not a party, and may insist (at his own risk as to

costs) that the right of the creditor shall be proved

against himself (o).

Upon the construction of the contract there is some-

times a question whether or not the guarantee is

continuing;, /'.e.. whether it is intended to continue until

recalled, or whether it is to be confined to a single

transaction or debt. If A. guarantees B. to the extent

of any goods he may purchase from ('., not exceeding

i£150, he may mean to guarantee the money due on all

B.'s purchases provided that they never exceed £150,

or he may intend to guarantee B. until he has obtained

£150 worth of things, and then stop. Each case must

be decided on the language of the document, and the

presumed intention of the parties, for no definite rule

can be drawn from the decisions {p). Thus, in Allunit v.

Aslienden (g), the agreement ran : "I hereby guarantee

B.'s account with A. for wines and spirits to the amount

(w) Ev parte Young, lie Kitchin (.1881), 17 Ch. 1). 668.

\p) Coles V. Pack (1870), L. R. :, 0. P. 65, 70 ; Wood v. Priestner

<1867), L. K. 2 Ex. 66, 282.

iq) (1843), 5 M. & G. 392.
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of £100 "
; there was at the time when the guarantee

was made an account existing between A. and B,,

though at the time the amount due in connection with

it was less than £100 :

—

Held, a guarantee of the

existing account only. But in Wood v. Priestnc'r(r)^

P. was indebted to W. for coals supplied on credit, and

he desired to buy more ; his father gave the following-

guarantee :
'' In consideration of the credit given by W,

to my son for coal supplied by them to him, I hereby

hold myself responsible as a guarantee to them for the

sum of £100, and in default of his payment of any

accounts due, I bind myself by this note to pay W.
whatever may be owing, to an amount not exceeding ^
£100 " :

—

Held, a continuing guarantee.

Rights of a Surety.

In addition to the usual rights of !i r'n ^^^-v^^^^-^^nn• p^^tj^

suchjisngh t to relief on the p;round of fraud, or^
the g"round_that conditi ojis^agreed upon have not beeii

observed, the peculiar position of the surety gives him

special advantages. He is a favoured debtor .

In the first place, theintended surety is entitled to a

fair opportunityLpf mnkin o- inguii'jes_ag_to_facts which

^lightjnfluence him in deciding whether orjnot he will

enter into the contract, and any fraudulent concealment

or material wilful misrepresentation wil l avoid it ;

fhougli, as a rule, there is no duty to make disclosures,

there is ajiuty not to mislead an intending surety, and

very little said which ought not to have been said, or

very little omitted which ought to have been said, will

(/) (1867), L. K.'2 Ex. 66., 282.
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avoid the contract (5). When a continuing guarantee

has been given, the creditor must not conceal any facts

\vliich to liis__knojvledge happen subsequently, and

which would give the surety a right to avoid the

contract (f).

The failure of the principal debtor to meet his engage-

ment must not be brought about or facilitated bv anv^
act or default of the creditor ; but mere laches of the

obligee or passive acquiescence in acts which are contrary

to the conditions of a bond, is not sufficient of itself to

relieve the sureties (t).

When he pays the debt he has the following

ri ohts :

1. Against the Principal Debtor.—To recover, with

interest (.?), from him all money properly paid when

due (//) on account of the guarantee, provided, of course^

that the debtor was a consenting party to the surety-

ship (y). Whether or not the costs of disputing the

claim of the creditor can be recovered from the debtor,

depends upon whether the expense of resistance to the

claim was reasonably incurred ; and it is advisable to

inform the principal debtor of intended payment of the

(a) Davits V. London and Provincial Marine Insurance 61). (1878),
8 Ch, ]). 469. Under special circumstances there may even be a duty
to disclose all material facts (Scaton v. Bin-nand, [1899] 1 Q. B. 782 :

4 Com. Cas. 193 ; reversed on the tacts, [1900' A. C. 135 ; 5 Com. Cas.

198).

{t^ See the judgment of Denmax. J., in JIayor of JJurliam \.

Fowler (1889), 22 Q. B. D. 394, 421.

(,1-) Petrc V. Buncomhe (1851), 20 L. J. Q. B. 242.

((/) E.vall V. Partridfje (1799), 8 T. li.. at p. 310. The seizure and
sale of the surety's property under execution for the debt will entitle

the surety to sue the debtor (^Hodgcrs v. Maio (1846), 15 M. & W.
444).
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creditor's demand ; this enables such defence to be set

np as the debtor thinks lit, and prevents difficulties

which mioht otherwise arise when the surety demands

his indemnity from the principal (z). The surety also ^
is entitled to enforce aoainst the debtor the riohts

which the creditor enjoyed in regard to the debt in

question (a).

Moreover, a surety has the rjoht before payment

to_conipel^heJI^rincipal debtor to relieve him from z'

liabilijx^by j)ajnng_off_th(^^ the debt is actually

due and the surety admits liability. In such a case it

is not necessary to prove that the creditor has refused

to exercise his right to sue the principal debtor (h).

2. Against the Principal Creditor.—To be placed in

the position of that creditor as to all judgments, securi-

ties given by the debtor, and other rights. If he is

surety for part of the debt only, his rights to the

securities also are but partial (c). These may be used

as against the debtor or co-sureties equally, but so that

the latter can only be compelled to pay thereunder the

proportionate shares to which they are liable.

As regards securities, Hall, V.-C, in Forbes v.

Jackson (d), said :
" The surety is entitled to have all the

(2) Duffield V. Scott (1789), 3 T. K. 374.

((?) See below. He may have larger rights than the creditor

had. See Baddey v. CousuUdated Banli (1887), 81 Ch. ])., at

p. 556.

(&) Ascher.wn. v. Tredegar Dry Dock, etc. Co., [1909] 2 Ch. -101.

(c) Goodurin V. Gray (1874), 22 W. R. 312. This right of the

surety does not take from the creditor the right to surrender his

security on the debtor's bankruptcy and prove as provided by the Bank-

ruptcy Act. 1883 (46 & 47 Vict. c. 52) {Rainhow v. Juyqina (1880),

5 Q. B. D. 138, 422.

{d~) (1882). 19 Ch. D. 615, 621 ; Duncan 4" Co. v. ^orth and South

Wales Bank (1881), 6 App. Cas. 1.
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securities preserved for him, which were taken at the

time of the suretyship, or, as I think it is now settled,

subsequently. . . . The principle is that tlie_surety

in efiPect bargains that the securities which the creditor

takes shall be for him, if and when he shall be called

iTpon to make any payment, and it is the duty of the

cre^litor_toJveep the securities intact, not to ^:ive them

up or to burthen them with further ndvanres."

The creditor's priority, if he has any, passes also to /
the surety who pays the debt, e.<i., a surety who paid a

debt due to the Crown was held entitled to the Crown's

priority, so far as was necessary for his indemnity (^).

By the Mercantile Law Amendment Act, 185G (19 &

20 Vict. c. 97), s. 5,
'' eyery person who, being surety

for the debt or duty of another, or being liable with

another for any debt or duty, shall pay such debt

or perform such duty, shall be entitled to have assigned

to him, or to a trustee for him, every judgment,

specialty, or other security which shall be held by

the creditor in respect of such debt or duty, whether

such judgment, specialty, or other security shall or

shall not be deemed at law to have been satisfied l)y the

payment of the debt or performance of the duty, and

such person shall be entitled to stand in the place of the

creditor, and to use all the remedies (
/"

), and, if need

be, and~Trp6n a proper indemnity, to use the name

of the creditor, in any action or other proceeding, at

law or in equity, in order to obtain from the principal

debtor, or any co-surety, co-contractor, or co-debtor, as

(f) la re Lord Churchill (1888), 39 Ch. U. 174.

(/) If the suretj' has not obtained an actual assignment of the judg-

ment, he mav still have the advantage of this -ection (^Re McMyn
(1886), 33 Cli. D. 575).

M.L. 2 G
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the case may be, indemnification for the advances made

and loss sustainedby the person wEo shall have sopaid

such debt or performed such duty ; and such payment

or performance so made by such surety shall not l)e

pleadable in bar of any such action or other proceeding

by him : Provided always, that no co-surety, co-con-

tractor, or co-debtor shall be entitled to recover from

any other co-surety, co-contractor, or co-debtor, by the

means aforesaid, more than the just proportion to which,

as between those parties themselves, such last-mentioned

person shall be justly liable "
(g).

?). A(fainst Co-sureties. — To contribution from

them (A). If, owing to the defauTt of a principal, the

sjiyeties (whether boundby the same or by ditferent

instruments) be^come liable, all must contribute equally

if each is a surety to an equal amount, otherwise they

must contribute in proportion to the amount for which

each is a siirety (/). And in counting the number of

sureties for this purpose, those unable to pay are not

reckoned (i). Thus, if A., B., and C. are sureties for

£l.2(X)^nd A. pays the whole, he can claim £400 from

B. and £400 from C, or, according to equitable rules, if

(J. be~Tusolvent, A. can claim £600 from B. But a

siirety who has paid cannot claim from his co-surety

unless he has paid more than his pro})ortion of the debt

remaining due at the time of such payment, even

though the co-surety has so far paid nothing ; e.<i., S.

(r/) lie may sue or jn-ovc in haiikruiitcy fur tlie total amount of tlie

debt, but cannot actually get ])aynient of more than his just [iroportion

(/iV Pavh'v, [1S«.)4] 3 Ch. \<<)\S).

(Ji) Bering v. Lord Wmchdmi (1787), 1 Cox, 318.

(«) Ellrxmcre Brewerij Co. v. CoojJer, [189(5] 1 Q. B. 75; 1 Com-
Cas. 210.
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and H. were co-sureties whose liability was limited to

£1,000 and costs ; upon default of the principal,

H. paid the creditor a demanded sum of £541 2.^. Id.,

being half the amount still due on the bond, and claimed

as a creditor £270 lis. O^d. from S. :~Held, he could

not claim contribution (k). But if, when H. paid, the

sum of £541 2s. Id. had been the whole amount due,

H. would have been able to get contribution from

S. (0.

The surety may (it seems) insist upon payment to

the creditor of the co-surety's proportion, although he

has not yet himself actually paid the creditor (m),

especially if judgment has been obtained against

him (n).

A co-surety is entitled to a share of every counter

security which has been delivered to any of the

sureties, and such security must be brought into

hotchpot in order that the ultimate burden may be

equally divided (o).

Discharge of the Surety.

The surety is entitled to discharge on any of the

grounds which suffice to put an end~"to contracts in

general (jp), and on the following, which are peculiar

(A') Ea; j^artc Snoivdon (1881), 17 Cb. D. 44 ; Bavies v. Hu)iq)hrit.s

(1840), 6 M. & W., at p. 168.

(0 Ellesmeni Brewery Co. v. Cooper, [1896] 1 Q. B., at p. 80 ;

1 Com. Cas., at p. 212.

('»;.) Per James, L.J., in E.r imrte Snoivdon (1881). 17 Cb. D., at

p. 47.

Qii) Woh)ier!<huu.vn v. Gullick, [1893] 2 Cb.514. For this purpose

an admitted claim in an administration action is equivalent to

judgment (^ihid.).

(t>) Steel V. Dixon (1881), 17 Cb. D. 825. (_/;) See ante, p. 80.

2 G 2
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to guarantees (q) : (1) If the creditor has altered the

terms of the contract guaranteed without the assent of

the surety. " The true rule in my opinion is, that

if there is any agreement between the principals with

reference to the contract guaranteed, the surety ought

to be consulted, and that if he has not consented to the

alteration, although in cases where it is without inquiry

evident that the alteration is unsubstantial, or that

it cannot be othervvise than beneficial to the surety, the

surety may not be discharged
;
yet, that if it is not

self-eyident that the alteration is unsubstantial, or one

which cannot be prejudicial to the surety, the court will

not, in an action against the surety, go into an inquiry

as to the efifect of the alteration '"
(r).

In Polak y. Everett {s), Quain, J., said :
" The

contract of the surety should not be altered without his

consent, and the creditor should not undertake to alter

the contract, and then say, ' Although the contract has

been altered, and I put it out of my power to carry it

out by ray voluntar}' act, I now otfer you an equiva-

lent.' " Giving time to the principal debtor will,\

except in certain -cases, release the surety, provided

that there is a binding contract with the debtor (^)

(express or implied, written or verbal) to give time,

and not merely a forbearance by the creditor to enforce

his rights. Lord Eldon, in Samuell v. HowaHli (n).

(jl) The contract of suretyship may, however, contain special clauses

excluding the ordinary rights of a surety. See, for example, Perry v,

Katloaal Provincial Bank «f England , [1910] 1 Ch. at p. 470.

(r) COTTOX, L.J., in Holme v. BrunsMll (1S78), 3 Q. B. D. 495,

at p. 505.

(0 (1876), 1 Q. B. D. 669, at p. 677.

(f) Clarke v. Blrley (1889), 41 Ch. D. 422.

(«) (1817), 3 Mer. 272, 278.
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said :
" The rule is this, that if a creditor, without the

consent of the Surety, gives time to the principal debtor,

bj so doing he discharges the surety ; i.e., if time is

given by virtue of a positive contract between the

creditor and principal, not where the creditor is merely

inactive. And, in the case put, the surety is held to be

discharged for this reason, because the creditor, by

so giving time to the principal, has put it out of the

power of the surety to consider Avhether he will

have i-ecourse to his remedy against the principal

debtor or not, and because he, in fact, cannot have

the same remedy against the principal as he would

have had under the original contract " (.?). To this

there is an important exception, since a surety is

not released by an agreement to give time to the

debtor, if the creditor reserves his rights against the

surety. The reasons why the reservation by the

creditor of his riijhts against the suretv does not release

the latter are that (i) it rebuts the implication that there

was any intention to discharge the surety and (ii) the

principal debtor, by consenting to this reservation

impliedly agrees that the surety shall have recourse

against him ; so that in etfect the rights of the suretv

are not impaired, and he may, notwithstanding the

agreement, pay the creditor and enforce his rights

against the debtor (_y).

2. If the creditor takes a new security from the

debtor in lieu of the original security or~dr~sucri kin d

as to operate by way of merger of the old security (~).

(.r) And see Hees v. Barrinrjton, 2 W. &T. L. C. (7th ed.) bG%.

Qy) Kearsley v. Cole (18i7), 16 M. & W. 128, at p. 135.

(z) Bualev v. Mayor (1865), 19 C. B. (x.S.) 76.
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3. A further ground of discharge is the negligence

of the cre(IitoF~ n]rliTi"Healings with the debtor, or

misuse of securities held by him for the debt, resuttin

g

in detriment to the surety!^ so that the remedies are

affected. As regards negligence in dealings, the prin-

ciple was thus stated by Cotton, L.J. (a) :
" If there

is a contract express or implied that the creditor shall

acquire or preserve any right against the debtor, and

the creditor deprives himself of the right which he has

stipulated to acquire, or does anything to release any

right which he has, that discharges the surety

A surety is not discharged merely by the negligence of/
the creditor." For instance, A. lent money to B. and

P. upon the security of certain goods and fixtures, and

by the terms of the deed A. was entitled to enter on

the happening of certain events^ The deed required

registration, but the creditor did not register, neither

TTid he enter into possession when he became eiititled to

dJo~^o : consequently, B. and P. becoming bankrupt
,

ttie goods were lost, and the sureties were held dis-

cbarged only to the extent of the value of the goods (/>).

But mere passive acquiescence by the obligee in acts

which are contrary to the conditions of a bond will not

relieve the sui'eties (c).

4. The absolute discharge of the principal is the

discharge of the surety {d). J^ut a covenant entered

(a) In Ca7-tn- v. WJfiie (1884), 25 Ch. D., at p. 670.

{b) Wulff and Another v. Jay (1872), L. R. 7 Q. B. 756.

(0 Jlayar of Dnrham v. Fowler (1889), 22 Q. B. D. 394, where all

the cases are considered ; and see Black v. Ottoman Bank (1862),
]5 Moo. r. C. 472.

(rZ) Commercial Bank of Tasmania v. Jonrx, [1S9B] A. C, at

p. 316 ; cf. Ferry v. JVafional Provincial Bank of England, [1910]
1 Ch. 464.
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into between debtor and creditor that the latter will

not sue the former, and with reservation against tht

surety, will not release the su-rety {e). And an agree-

ment which purports to release the debtor, but which

reserves rights against the sureties, will, in general, be

construed as a covenant not to sue (/'). The discharge

of a surety on one agreement will not release another

surety bound for the same debt by a separate agreement

from his engagement, unless the effect of such discharge

is to take away or to affect injuriously that other's

right to contribution ; though if that other surety

became such on the faith of the liability of the one, or

if the sureties are joint sureties, the discharge of the

one acts as a release ((/).

5. Death of a surety will, if the consideration be

diy i sible, revoke a contmumg guarantee, and his estate

is not liable thereon for advances made subsequently to

and with notice of the^leath (A ) ; but on a joint and

several continuing guarantee, the death of one siirfty

Hoes not peruse release his co-sureties (^). Nor, iF the

consideration for the guarantee has Been given once

for all, will the death of the surety release his estate

from future liability under the guarantee (Jc) ; and if

any notice is required to revoke a continuing guarantee,

mere knowledge of the surety's death is not sufficient

to determine the liability (/).
*

(f) Price V. BarTier (_1855), 4 E. & B. 760.

(/) Lord Hatherley in Green v. Wtjiiii (1869), L. R. i Ch., at

pp.'2U4, 206.

{g) Ward v. Xatio/ud Bank of Xew Zealand (1883), 8 App. Cas. 755.

(7i) Coulthart v. Clementsun (1880), 5 Q. B,, D. 42.

(i) BecTiett v. Addyman (1882), 9 Q. B. D. 783.

(A;) Lloyd's v. Harjjer (1881), 16 Ch. D. 290.

(0 III' re Crace, [1902] 1 Ch. 733.
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6 . If _the undertakiu ty to become surety be entered

mto_on the faith tliat another shall also become a

surety, and that other refuses to, or for any other

reason does not, join in the guarantee, those ^vho have

already executed it are entitled to consider their liability

at an endjjn).

7. Whether a fjuarantee may be revoked by the

surety depends upon circumstances, but speaking gene-

rally, it may be said that if the consideration for the

guarantee has been given once for all, the guarantee

is irrevocable save by mutual consent (n) ; if it be a

continuing guarantee and the consideration is divisible,

it may, as regards future transactions, be revoked by

notice (o). AVliether, in the absence of express stipu-

lation, a guarantee given to secure the fidelity of a

servant can be revoked, is open to question ; it seems

that in such a case the revocation cannot be imme-

diate and probably a notice sufficient to enable the

employment to be lawfully determined would at least

be required (/»).

8. By the Partnership Act , IbUU (5o ^ 54 Vict. c. 3y),

s. 18, a contniuing guarantee given to a firm or to a

third person in respect of the transactions of a firm, is,

in the absence of agreement to the contrary , revoked

as to future transactions by any change in the constjtu-

tion of the firm/

{ill') M'li/d V. yutiunal Bauh of Xvxr Zvalond (1883), 8 App. Cas.

755. See, for an example, Ellexiiwri' Jinncery Co. v. C'ooj/cr, [1896]
1 Q. B. 75; 1 Com. Cas. 210.

(«) Lloy(r.s V. Harper (1881), 16 Ch. D. 21^0.

00 C\ntlthart v. Chmentson (1880), 5 Q. B. 1). 42.

C/0 In re Cracc, [1902] 1 Ch. 733
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9. Neither the discharge in bankruptcy of the prin-

cipal tiebtor, nor the acceptance of an arrangement lay

his creditors, will operate to discharge suretjaa-ior—big>

debts_(£).

(?) Bankruptcy Act, 18S3 (46 & 47 Vict. c. 52), s. 80 (4) ; l^ank

ruptcy Act, 1890 (53 & 54 Vict. c. 71), s. 3.

5
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PAWN, MORTGAGE, AND LIEN.

This section deals with rights more or less similar,

but really distinct. In each case some person acquires

rights over the property of another, not with the inten-

tion of retaining them, but of surrendering them, when

certain liabilities are satisfied. At the same time, the

distinction in the relationships produced in each case is

well marked.

In a pledge, the possession of the property but not

the ownership passes to the creditor ; a right to sell

accrues to him in certain eventualities. In mortgage,

the property in the thing mortgaged in conveyed to

the mortgagee conditionally, the possession, until de-

fault, generally remaining in the original owner. In

lien, the possession is with the creditor, the ownership

with the debtor, but there is in most cases no right of

sale (tt).

Pawn.

This is a delivery of goods by a debtor to his

creditor, as security for a debt. Its effect is to transfer

possession and consequent rights, and therefore the

pawnee can bring an action for the return of the goods

if they are taken from him ; so also can the pledgor.

There is also an implied undertaking on the part of

the pawnee to return the article when the debt is paid

at the stated date, or if no time is stated, then when-

ever the pawnor pays or makes proper tender, and

(a) See Coggs v. Bernard (1703), 1 Sm. L. C. (llth ed.), at p. 199.
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the pawnor impliedly undertakes that it is his pro-

perty (h). A man cannot ordinarily pledge property

which does not belong to him ; but to this there are

exceptions (c).

The pawnee must use ordinary diligence in his care

of the pledge, but if, notwithstanding such diligence, it

is lost, he incurs no liability. If then the pledge be

stolen, the pawnee must show that it was not lost for

want of what an ordinarily prudent man would have

done to ensure its safety ; and if notwithstanding it

was taken by robbery, he is not bound to replace it {d).

He must not use goods pledged unless they are such as

will not deteriorate by wear, and even in such a case

he uses them at his peril (e).

He obtains a power of sale when default is made in

payment of the debt at the stipulated time ; or if no

time is stipulated, then after a proper demand for

payment has been made, and a reasonable time for per-

formance has been allowed (/). Any excess obtained

by the sale beyond the amount necessary to liquidate

the debt and expenses must be returned to the pawnor.

A pawnee usually loses his rights by parting with

the possession of his pledge, but he may redeliver it to

the pledgor for a limited purpose without losing such

rights ((/).

Pledges given to pawnbrokers, i.e., to persons carry-

ing on the business of takino- o-oods and chattels in

(f)) Chetsinan v. E^call (1851), 6 Ex. 344.

(c) See ante, pp. 138—141, Factors Act, 1889.

(rf) Coggs X. Benmrd (1703), 1 Sm, L. C. (11th ed.) 173, at p. 185.

(0 Ibid., p. 177.

(/) Story's Bailments, s. 309.

(y) Xorth Western Bank v. Puynter, [1895] A. C. 56.
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pawn (h), are subject to the provisions of the Pawn-

brokers Act, 1872 (35 & 36 Vict. c. 93). Amongst

these may be noted— ( 1) that the Act does not apply

to loans of over £10 (/) ; (2) pawn-tickets must be

given for the pledge (k)
; (3) every pledge is to be

redeemable within twelve months and seven days (/) ;

(4) pledges above ten shillings in value, not redeemed,

are to be sold by auction, and those of ten shillings or

nnder are to be forfeited (m)
; (5) pledges over ten

shillings are redeemable till sale (n)
; (6) special con-

tracts may be made on loans of above forty shillings,

subject to giving a special pawn-ticket signed by the

pawnbroker and a duplicate signed by the borrower (o).

There are, in addition, many provisions, the objects of

which are to ensure that the right person gets back the

pledge upon payment, and to restrain the commission

of crimes.

Mortgage of Personal Property.

In this place it is intended to restrict the remarks

made on mortgages to such as affect personal pro-

perty ; information as to mortgages on real property

should be sought in special works on that subject.

Mortgages of personal property are in most instances

within the Bills of Sale Acts (/>). In cases in which

these Acts do not apply, as, for instance, where shares

are mortgaged, the mortgagee has an implied power to

sell the shares on default by the mortgagor in payment

(/t) 85 & 36 Vict. c. 'J3, s. 5.

(0 Section 10. («0 Sections 17, ID.

(A'.) Section 14. («) Section 18.

(/) Section 1 6. (c) Section 24-.

(2>) See jjiid, pp. 461 ct seq.
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ot" the amount due at the time appointed. If no time

for payment has been fixed, the mortgaojee must give

a reasonable notice to the mortgagor requiring pay-

ment on a day certain before he can sell (q). If

the mortgage was by deed, the mortgagee would have

the powers conferred by the Conveyancing Act of

Bills of Sale.

These are regulated chiefly by the Bills of Sale Acts,

1878 and 1882. The object of the former Act is to

])revent false credit being given to persons in apparent

possession of goods which in reality belong to others
;

the object of the latter Act is to protect impecunious

persons, who, it was believed, were often induced to

sign complicated documents of charge which thex did

not understand. Accordingly, it will be found that the

Act of 1878— which originally applied to all forms of

l)ills of sale—makes void as against creditors and those

representing them a secret disposition by bill of sale of

chattels of which the grantor retains possession. On
the other hand, the Act of 1882, which applies onh' to

bills of sale given by way of security for money, totally

invalidates such bills of sale if they are not in the

prescribed form, and makes them of none effect even

between the parties. Although, so far as bills of sale

by way of security for money are concerned, the Act of

1878 is superseded by the Act of 1882, some of the

provisions of the former Act are retained in the latter,

and are therefore applicable to both classes of bills of

(2) Dereivjes v. San(lemaii,iClarTie S; Co., ri902] 1 Ch. 579.

(;•) 4i & 45 Vict. c. 41, ss. 19, 20.
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sale, i.e., absolute or by way of security. For instance,

the definition of bill of sale is the same for both Acts.

The term "bill of sale" includes not only bills of sale

strictly so called (i.e., assignments of personal chattels

giving a title without delivery), but also many other

documents, viz., assignments, transfers, declarations

of trust without transfer, inventories of goods with

receipt thereto attached, or receipts for purchase

moneys of goods, and other assurances of personal

chattels, licences to take possession of chattels as

security for any debt, and also any agreement, whether

intended or not to be followed by the execution of any

other instrument, by which a right in equity to any

personal chattels, or to any charge or security thereon,

shall be conferred (s). Also any attornment or agree-

ment, except a mining lease, whereby a power of

distress is given, or agreed to be given, by way of

security for any debt or advance and which reserves

rent as interest, is to be deemed a bill of sale so far as

the distress is concerned, saving the rights of a mort-

gagee of lands already in possession who demises to his

tenant at a fair rent (t). The relationship of landlord

and tenant created by an attornment clause will not be

affected for any other purpose (w)-

But the term "• bill of sale " is not to include assign-

ments for the benefit of creditors (.t;), marriage settle-

(.?) Section 4 oi: the Act of 1878.

(0 (1878), s. 6 ; Ex xnirte Kennedij (1888), 21 Q. B. D. 38i.

(w) Muwford V. Collier (1890), 25 Q. B. D. 279.

(.1') Though expressed to exclude creditors having notice of the deed

who do not come in within a given time {IlaiUiy v. Beedom, [1895]
1 Q. B. 646).
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ments (y), transfers of ships or shares therein, transfers

of goods in the ordinary course of trade, hills of lading,

or any documents used in the course of trade or business

as proof of the possession or control of or authorising

the possessor to transfer or receive goods, assignments

of fixtures, unless separately assigned, or debentures of

incorporated companies (^).

A"erl)al contracts are not within the Acts, which strike

at documents and not at transactions (a) ; nor is any

document which is merely ancillary and which does not

give the transferee his title ; hence, when property and

jiossession pass tinder a ver])al arrangement, a receipt

for money payable in connection therewith given stibse-

quently, will not be a bill of sale (/>). When goods have

already passed out of the possession of the transferor,

documents subsequently executed evidencing the trans-

action are not bills of sale (e) ; for, as Cotton, L.J.,

said in Marsden v. Meadoios (</), the documents to be

within the Act must be " documents on which the title

of the transferee of the goods depends, either as the

actual transfer of the property, or an agreement to

transfer, or as a muniment or document of title taken.

(y) Including agreements to settle on marriage, even though
informal and not under seal (^Wenman v. Lyon, [IM)!] 2 Q. U. 192).

(r) Re Stati'Ianl Maiinfurtnrinq Co., ris:>l] 1 Ch. 627 ; Clark v.

Balm, Hill S,' Co., [I908J 1 K. B. G67,; (f8S2,l, s. 17.

(a) Xorth Central Wagon Co. v. J/. S. S: L. Rail. Co. (18S7).

35 Ch. D. 191 ; Newlove \. Shrewsbury (I8S8). 21 Q. B. D. 41.

(Z») Ramsay y. Margrett,[\i'di^\ 2 Q. B. 18.

(c) Charlesworth v. Mills, [1892] A. C. 231.

ill) (1881), 7 Q. B. 1). 80; and see Ex i)arte Hubhard (1886),
17 Q. B. D. 690. contrasting it with Ex parte Parsons (1886),
16 Q. B. D. .',32

; yorth Central Wagon Co. \. Manchester, Sheffield

and Lincolnsliire Rail. Co. (1888), 13 App. Cas. 5oi.
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to use an expression found in some of the cases, at the

time as a record of the transaction."'

In considering whether a document, apparently not

within this definition, is nevertheless covered by it,

the court not only may but must inquire into the real

nature of the transaction. Thus, where the real

agreement was one to lend money upon the security

of goods in which the borrower had an interest, but

took the form of a purchase of the goods by the lender,

followed by a hire-purchase agreement with the

borrower, the court held the latter agreement to be

a bill of sale (e).

The Acts refer only to bills of sale of personal

chattels, a term which will include fixtures and

growing crops if assigned separately from the land

to which they are attached ; also trade machinery

though attached to the land. But assignments of

stocks, shares, contracts, and other choses in action

are not assignments of personal chattels, and hence are

not affected by these Acts (/).

Bills of sale are of two kinds : (i) ahsoliite, such as

pass the property absolutely to the transferee
;

(ii) con-

ditional, such as pass it subject to a condition revesting

it upon the performance of the condition, viz., upon the

payment of money. The Act of 1^82 is confined in its

operation to conditional bills.

Requisites and Formalities.—With one exception the

provisions for registration are the same for both Acts (5/)

.

(e) Beckett v. Tower Assets Co., [1891] 1 Q. B. 639 ; 31eUo)- v.

Maas, [1903] 1 K. B. 226, affirmed in the House of Lords, sub iiom.

Maas V. Pepper, [1905] A. C. 102.

(/) (1878), s. 4.

(^) (1878), ss. 8, 10
; (1882), ss. 8, 10.
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1. The bill must be registered withiu seven tlays after

execution. To the registrar must be presented (i) the

original bill, with every schedule or inventory annexed

to or referred to in it (h)
;

(ii) a true copy of such bill

and schedules, and of every attestation of the execution

of the bill of sale
;
(iii) an affidavit verifying the execu-

tion and attestation, stating also the time of execution,

and the names, addresses, and occupations of the grantor

and of every attesting witness. The copy and affidavit

must be filed within the seven days. It is not necessary

for the grantor to specify every occupation in respect of

which he is euuaoed or liable, it is sufficient to state his

occupation in a concise way, and one in which he would

be recognised by those acquainted with him and his

pursuits (/). 2. The execution must be attested and

the bill explained by a solicitor, though if the bill be

conditional this is no longer required. In the latter

case, any credible witness not a party to the bill will be

sufficient (k). This is the exception above referred to.

3. The bill must contain a statement of the considera-

tion and this must be substantially true ; of course, it

must contain no misstatement, but more, it should

state nothinrj; inaccurately. It will be sufficient if the

facts are accurately stated, either as to their k*gal or as

to their mercantile and business effect. It would not

be correct to describe money retained by the grantee as

paid to the grantor, unless it was retained in respect

(//) A bill of sale contained an assignment of •' 1.800 books as per

catalogue "
; and it was decided that the catalogue was not a schedule

or inventory which required registration (^Daridson v. Carltim Bank,
[1893] 1 Q. B.82).

(0 Fcaxt V. Robin-inn (1891), 63 L. J. Ch. 321. See also Kcinble v

Addison, [1900] 1 Q. B. 430.

(k) (1882), s. 10.

M.L. 2h
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of a pre-e.visting debt (/). Nor can money advanced

contemporaneously with the execution of the deed be

properly stated as " now owing." It does not become
due until the future date specified in the bill, and

should be described as "now paid ''('«)• 4. If made
with a defeasance (i.e., any agreement which may enable

the bill to be avoided) or subject to any condition or

declaration of trust, the defeasance, condition, or

declaration of trust must be set forth on the same

paper which contains the bill ; and it must be con-

tained in the registered copy (n). Thus where a

promissory note was given at the same time, and for

the same consideration as the bill, payable by instal-

ments, and there was a proviso that if the instalments

became in arrear the whole debt might be claimed

at once, it was held that this constituted a defeasance,

since by payment of the promissory note the bill of sale

would be defeated, and not being contained on the

same paper as the bill, the latter was void (o). It does

not matter in whose favour the defeasance or condition

operates (p).

If the above requisites are not complied with, the bill

of sale, if an absolute bill, is voi<l as regards all goods

covered by it in the apparent j>ossession of the grantor

against the following : (1) Trustee in bankruptcy of the

(0 (1878), s. 8 ; (1882), s. 8. See In re Chari/u/ Cnm Bank
(1881), 16 Ch. 1). 35 ; E.v jxirtr Holph (1882), 19 Ch. 1). 1)8 ; Ex
parte Firth (1882), 19 Ch. D. 419 ; RichardMin. v. Harris (1S89),

22 Q. B. D. 2G8; r/. Re Wiltshire, [1900] 1 Q. B. 90.

(w) JJavics V. Jenhinx, [1900] 1 Q. B. 183.

(?0 (1878), s. 10 (3).

(o) Connsdl v. Landon and Wextminster Loan Co. (1887), 19 Q. B. D.
r)12. The note would be good (^Miinetary Advance Co. v. Cater (1888),

20 Q. B. I). 78o. See also Edwards v. IVareu.s, [1894] 1 Q. B. 587).

(jy) Edwards v. Marcus, supra.
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grantor
; (2) assignees for the benefit o£ his creditors ;

(3j those seizing the goods comprised in the bill under

executions
; (4:) all persons on whose behalf the goods

have been thus seized (</). To avoid these penalties

•' there must be something done which plainly takes

[the goods] out of the apparent possession of the debtor

in the eyes of everybody who sees them " (r). A
conditional bill of sale which is not duly attested or

registered or which does not truly set forth the con-

sideration is void in respect of the personal chattels

comprised therein (s).

A bill of sale, when registered, takes its priority over

others according to the date of registration (t) ; no

transfer need be registered (t) ; at the expiration of

every five years re-registration is necessary («).

Except where otherwise indicated, the above applies

to all bills of sale. It is important here to notice a

further provision which applies to absolute bills of sale

only. If duly registered they are not within the order

and disposition clause of the Bankruptcy Acts (w). The

exemption does not apply to bills of sale given by way

of security (i/).

The Act of 1882.—It remains to consider the pro-

visions of the Act of 1882, which applies to conditional

bills of sale only. A bill of sale given by way of

security for the payment of money, must be made in

accordance with the form in the schedule to the Act

Oi) (1878), s. 8.

(/•) jE-c parte Jay (1874), L. R. 9 Ch., at p. 704.

(«) (18S2), s. 8. As to the effect of omitting a defeasance or

condition from a conditional bill of sale, see jwst, p. 470.

(0 (1878), s. 11. (.r) (1878), s. 20.

00 (1878), s. 10. (y) (1882), s. 15.

2 H 2
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under ])enulty of avoidance (c) ; i.e.^ it must })roduce

the precise legal effect—neither more nor less—of that

form, it must preserve all the characteristics of the

form, and it must be so framed as not to deceive any

reasonable person as to its exact meaning (a). The

form is as follows :

Form of the Bill of Sale.

" This indenture made the day of

between A. B. of of the one part and C. D.

of of the other part Witnkssetii that in con-

sideration of the sum of £ now paid to A. B.

by C. D. the receipt of which the said A. B. hereby

acknowledges [or vliatever ehe the co)ii^ideration man '''']

he the said A. B. doth hereby assign unto C. D. his

executors administrators and assigns all and singular the

several chattels and things specifically described in the

schedule hereto annexed by way of security for the pay-

ment of the sum of £ and interest thereon at the

rate of per cent, per annum [_ni- irltatever else may
he the rate']. And the said A. B. doth further agree and

declare that he will duly pay to the said C. D. the principal

sum aforesaid together with the interest then due by

equal payments of £ on the day

of [oy irhatever elue may be the sti/nilated times or

time ofpayment]. And the said A. B. doth also agree with

the said C. D. that he will \Jiere insert terms as to i/ixiiratice,

jHiymeiit of rent ^ or otherivise, vhich the parties may ayree to

for the maintenaiicf or defeasance of the secvrify].

" Provided always that the chattels herebj- assigned

shall not be liable to seizure or to be taken possession of

(-) (1882), 8. 9.

00 J'J- P'lrtr StanforiJ (1886), 17 Q. B. D. 2.'>'.t : riuiiu/i.s v. A'rl/.y

(1888), IS Api>. Cas. SUC. The fact that the transaction cannot be

expressed in a document in the statutory form will be no excuse_for

diverging from it (A'.r purtc I'rir,ii>m (1881)), U! (^. H. D. ')'.i2).
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by the said C. D. for any cause other than those specified

in s. 7 of the Bills of Sale Act (1878) Amendment Act,

1882.

" In witness, etc.

" Signed and sealed by the said A. B. in the presence

of me E. F. [add ?';/7?/e.s.s'.s /lame, addreas^ and dex('riptloii\y

As showing the strictness with which the form must

be followed reference may be had to the following cases

in which a divergence was held fatal. Separate grants

by separate grantors of chattels belonging to them

separately are not within the form, which contemplates

only one grant (h). Omission of the address of the

grantee (f) ; it will be noticed that the form rnns,

A. B., of , C. D., of , thereby clearly

indicating that the address of both must be given. A
ffeneral assio-nment in the bodv of the deed of chattels

to be afterwards acquired (d). These can only be

assigned in two cases : (i) where brought on in sub-

stitution for such fixtures, plant, and trade machinery

as are by definition " personal chattels," and are already

described in the schedule to the bill of sale (e)
;

(ii) where assigned for the purpose of maintaining the

security

—

e.g., a covenant to replace such articles

(specifically described in the schedule) as may be

damaged or worn out, with others of equal value (/).

The inclusion of anything not a " personal chattel " will

be an offence against the statutory form (r/),but though

(V) Haundn-x v. White, [11)02] 1 K. B. 472.

(c) AUree v. Altree, [1898] 2 Q. B. 267.

Id) Thomas v. Kelly (1888), 13 App. Cas. 506.

(e) (1882), s. 6 (2).

(/) Seed V. Bradley, [1894] 1 Q. B, 319 ; Consolidated Credit
Corporation T. Gosney (1886), 16 Q. B. D. 24.

(jr) Cochrane v. Entwistle (1890), 2.5 Q. B. D. 116.
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void as a bill of sale, the deed would in such cases be

good as to anything assigned which was not a personal

chattel (A) ; a conveyance of property by the grantor

" as beneficial owner," which has the effect of intro-

ducing into the statutory form covenants not contained

in it (/) ; a proviso enabling the grantee to retain the

bill of sale after payment of the secured debt {k) ; a

proviso enabling the grantee to have the goods valued,

and to purchase them himself at the valuation, and to

receive the moneys to arise from such valuation (/) ; a

proviso that the grantor would not obtain credit to the

extent of £10 from any persons save the grantees, that

he would give the grantees the greater portion of his

business, that he would keep proper books of account,

and permit any of the grantees to inspect the same (?n).

Whenever part of the consideration is a present

advance, it is essential to the validity of the bill that it

should contain an acknowledgment ofifche receipt of that

advance (n). A bill of sale, though on the face of it

unobjectionable, is not in accordance with the form if it

omits a condition or defeasance which ouoht to have

been inserted in the bill of sale and which, if inserted,

would have rendered it void (o).

On the other hand, a covenant for unequal repay-

ment is permissible. It is true that the form runs " by

equal payments," but a qualification is introduced by

(/O In re Burdett (1888), 20 Q. B. D. 310.

(0 Ex parte Stanford (1886), 17 Q. B. D. 2i59. See Conveyancing
Act, 1881 (44 & 45 Vict. c. 41), s. 7 (c).

(/<•) Watmn v. StricUand (1887), 19 Q. B. D. 391.

(0 Lyon V. Morrh (1887), 19 Q. B. D. 139.

(w) Peace v. Brooks, [1895] 2 Q. B. 451.

(m) Baries v. Jenkhis, [1900] 1 Q. B. 133.

(<;) Smith V. WJdteman, [1909] 2 K. B. 437.
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the words in brackets '" [or whatever else maybe the

stipulated time or times o£ payment]." This clearly

allows a payment by one instalment, and thereby shows

that payment by equal instalments is not the only mode

contemplated by the form ( />) ; so also a clause in a

bill which ])rovides for payment by equal instalments

which include both principal and interest is permitted

by the statutory form (^). The form requires the

witness's name, address, and description. Description

by occupation would be sufficient, but if the witness has

no occupation his style must be given (?).

The consideration must amount at least to £150(5).

It must be noticed that there are three kinds of penalties

provided by the Act of 18<S:^. If the bill is not in the

prescribed form, or if the consideration does not amount

to £30, it is absolutely void even as between the

parties (t), and the grantee is entitled merely to the

return of his money with 5 per cent, interest and

without the security of the bill (u). In the event of

improper registration or attestation, or if the considera-

tion is not truly stated, the l)ill is void even as between

the parties, but only so far as it gives security over the

chattels (.c) ; an agreement in the bill to pay a given

Q^) In re Cleaver (1887), 18 Q. B. I). 489 ; and see Simmons v.

Wvodward, [1892] A. C. 100.

iq) Lhifoot V. Pocltctt, [1895] 2 Ch. 835 ; Eosefield v. Provincial
U7iion Bank, [1910] 2 K. B. 781.

(r) Sims V. Trollojjt', [1897] 1 Q. B. 24. Cf. the provisions of

(1878). s. 10 (2), as to the description of the witness necessary in the
affidavit tiled on registration. L'nder that sub-section if the witness
had no occupation it would nor be necessarv to give his style (^Ej^ parte
Young. Re Symonds (1880), 42 L. T. 744)'

(.v) (1882), s. 12.

(0 (1882), ss. 9, 12.

(«) Davits V. Rees (188G), 17 Q. B. I). 408.

(j) (1882), s. 8.
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rate of interest would be enforceable. Thirdly, the bill

of sale must have a schedule annexed containing an

inventory of the personal chattels comprised in the bill,

or the bill will be void except against the grantor (i) in

respect of chattels which are not " specifically de-

scribed" in the inventory in the schedule (//) ; or (ii) in

respect of any chattels included in the schedule of

which the grantor was not the true owner at the time

of executing the bill of sale (:).

In s. 7 of the Act of 1882 the causes for which the

goods covered by a bill of sale given to secure payment

of money may be seized are set forth. These are :

(1) If the grantor shall make default iii payment (a) of

the sum or sums of money secured by the bill at the

time therein provided for payment, or in the perform-

ance of any covenant or agreement contained in the

bill of sale, and necessary for maintaining the security
;

(2) If the grantor shall become a bankrupt or suffer

the said goods, or any of them, to be distrained for rent,

rates, or taxes
; (3) If the grantor shall fraudulently

either remove, or suffer the said goods, or any of them,

to be removed from the premises
; (4) If the grantor

shall not, without reasonable excuse, upon demand in

writing by the grantee, produce to him his last receipts

for rent, rates, and taxes
; (5j If execution shall have

(?/) (l'^''^2), s. 4. " Specifically described" has been defined to mean
described with such particularity' as would be used in an ordinary
business inventory of the chattels in question (Witt v. Bfinwr (1888),
20 Q. B. D. 114 ; Davidnoii v. Carlton Bank, [1893] 1 Q. B. 82 ; and
see Daries v. Jenkins. [1900] 1 Q. B. 183).

(--) (1882), s. 5 (Tliomas v. A'clly (1888). 13 App. Cas. SOfi). But
as a grantor of goods under a bill of sale remains true owner of the
equity of redemption of the goods up to seizure, he may give a second
bill of sale, subject to the former (Thumas v. Senrlesi, [1891] 2 Q. B.
408).

(a) Though of a single instalment ilic Wood, [1894] 1 Q. B. 60a).
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been levied against the goods of the grantor under any

judgment at Law. But the grantor may within five

days from the seizure or taking possession of any

chattels for any of the above-mentioned causes, apply

to a judge of the High Court, and the judge may, if he

is satisfied that the cause of seizure no longer exists,

restrain the removal or sale of the chattels, or may make

such other order as may seem just (aa). During the

five days the goods may not be removed from the place

of seizure (h).

Mention must be made of 0. 57, r. 12 of the Kules

of the Supreme Court, which provides that '" when

goods or chattels have been seized in execution by a

sheriff or other officer charged with the execution of

process of the High Court, and any claimant alleges

that lie is entitled, under a bill of sale or otherwise, to

the goods or chattels by way of security for debt, the

court or a judge may order the sale of the whole or a

part thereof, and direct the application of the proceeds

of the sale in such manner and upon such terms as may
be just." Similar provisions are contained in O. 27,

r. lo of the County Court Rules, 1903—1908. A sale

will be ordered under this rule, when there will clearly

be a surplus after paying off the bill of sale holder ; will

not be ordered when there will be clearly no surplus
;

and will not be ordered where it is doubtful whether

there will be a surplus, unless the execution creditor

will guarantee the bill of sale holder against loss by

the sale (c).

Qm) a882), s. 7. (T) Ibid., s. 13.

(>) Stern t. Tegner, [1898] 1 Q. B. 37.
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Lien.

Li6ns are of various kinds—possessory, maritime,

equitable.

(a) Possessory Liens.

A possessory lien is one which appertains to a person

who has possession of goods which belong to another,

entitling him to retain them until the debt due to him

has been paid. They are of two kinds :

1. Pai'ticular Lien.— This is a right to retain the

particular goods in connection wath which the debt

arose ; e.g., a carrier may retain goods given to him for

carriage until payment of his charges for carriage ; an

innkeeper may retain his guest's goods. A particular

lien may arise out of express agreement or by implica-

tion ; and the law will give an implied lien over goods

which a person is compelled to receive ; e.g., to an inn-

keeper over a guest's goods brought to the inn. And

wdien the debt has been incurred for labour or skill

exercised upon a particular thing, the creditor has an

implied lien upon that thing for his reward 'yd) ; e.g., a

shipwright has a lien on a vessel for the cost of repairs.

Amongst other cases of particular lien may be mentioned

the lien of a carrier and the lien on cargo of the ship-

owner for freight (e).

2. General Lien niay arise from custom (long

existing, notorious, and reasonable) or contract ; and it

is a right of retaining goods not only for the debt

incurred in connection with them, but for the general

balance owing by their owner .to the person exercising

the right of lien. Amongst trades or professions which

(rf) Ex parte Ockenden (175i), 1 Atk. 235.

(J) Ante,T^-p. 415, 428,437.
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have this lien may be mentioned factors (/'), bankers (^),

stockbrokers (A), solicitors (/), and sometimes insurance

brokers (k).

A possessory lien (as a rule) gives no right to

sale (/), nor in fact any right, except such as belongs to

a possessor merely, as distinguished from an owner. It

is lost by payment and by surrender of possession (?«) ;

taking security may show an intention to abandon the

lien (n).

(b) Maritime Liens.

A maritime lien is one which attaches to a thing in

connection with some liability incurred in relation to

ii maritime adventure. It does not depend on the

possession of the thing, but travels with it into whoso-

ever's hands the thing may come. It is enforced by

arrest and sale (unless security be given) through the

medium of the Admiralty C'Ourt(o).

Amongst maritime liens may be named :

(1) The lien of a salvor ; (2) the lien of the seamen

for their wages
; (3) the lien of the master for wages

and disbursements
; (4) the lien over a colliding ship

and freight of one w'hose property has been damaged by

collision with a ship brought about by the default of

(/) Cowcll V. Simjj.iofi (1810), IG Ves., at p. 280.

(</) See ante, p. 155.

(/t) I/i re London and Glohe Finance Corporation, [1902 j 2 Ch. •11(5.

(0 Ex parte Sterlina {\>^Ki'),\i3YQ>.2b^. (Ji) See flwfe.p. 154.

(0 White V. Sjn-ttigne (1845), 13 M. & W., at p. 607. This is not
alwaj's the case ; ca., the vendor's lien often gives a right to sell (see

ayite, p. 277). Statutory power of sale is frequently possessed ; thus an
innkeeper may under certain circumstances sell his guest's goods (41 &
42 Vict. c. 88) ; a warehouseman or whartinger may in certain events
sell goods placed in his custody (57 & 58 Vict. c. 60, s. 497).

(w) X)-ni/er v. Wilcox (1755), Amb., at p. 254.

(/i) Coirell v. Simpson, -vipra ; lie Taylor. Stileman and Underioood,

[1891] 1 Ch. 590.

00 See The Bold Bnccleiuih (1851), 7 Moo. P. C. 267, 284.
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,

that ship
; (o) the lien of a bottomry bondholder. The

order in which these liens are enforceable is mentioned

below ; as a rule, thej are enforced in an order inverse

to that in which they attach to the res, i.e., the last lien

in point of time ranks first for payment. " The sole

reason for this is that the later benetit preserves the res

to satisfy the earlier claims and earns thereby a superior

equity in respect of the common fund " {p). In accord-

ance with this rule, seamen's wages usually come first,

as they are not earned in full until the end of the

voyage, but they would be postponed to liens for subse-

quent salvage or damages for collision, at any rate

to the extent of wages earned before the collision.

A bottomry bond ranks next to wages, but will be

postponed to subsequent salvage, etc. The last bond

takes precedence of former bonds.

A maritime lien ma}^ come into conflict with a

possessory lien. Thus, the possessory lien of a ship-

wright for the cost of repairs is subject to maritime

liens which attached to the ship before it was taken into

his yard ; but the shipwright's possessory lien takes

precedence of all maritime liens accruing after the

commencement of his })OSsession (7).

, (c) Equitable Liens.

An equitable lien is nothing Init the right to have

a specific portion of property allocated to the payment

of specific liabilities. The right of a partner on dissolu-

tion to have the firm's assets applied in payment of the

firm's liabilities is a right of the class styled " equitable

liens."

(^j) Kay on Shipmasters, s. 80. (;/) The Tevgeste, [1903] F. 26,
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SHIPPING.

It is impossible in the space at command iiere to do

more than give the merest outline of this important

to[)ic ; it is proposed to state very shortly the law

relating to (i) registration of British ships
;

(ii) acquisi-

tion of ownership
;

(iii) the position of owners
;
(iv) the

position of the master
;

(v) salvage ; and (vi) the

position of the seamen.

(i) Registration of a Biutish Ship.

A British ship is one which is owned wholly hy those

entitled by law to hold a British shij). These are (a) :

1. Natural-born British subjects, who have never taken

an oath of allegiance to, or become subjects of, a foreign

government ; or who, if they have so done, have taken

a subsequent oath to the English sovereign and whilst

owners remain resident in the King's dominions, or

are ])artners in a firm actually carrying on business in

the King's dominions. 2. Naturalised persons, or

denizens by letters of denization, and who have taken

the oath subsequent to naturalisation, and are resident

as above, o. Bodies corporate, established under, and

subject to the laws of, and ha^^ng their principal place

of Inisiness in the United Kingdom, or some British

possession.

Qi} 57 & 58 Vict. c. 60, s. 1. This Act is the Merchant Shipping

Act, 1894, and is referred to in this chapter whenever a section is quoted

without mention of the Act from which it is taken.
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With certain exceptions, every British ship must be

registered or she will not be recognised as such(?>).

Before registration these requisites must be satisfied
;

the name of the ship (c) must be marked as prescribed

on the bows, and her name and the name of her port of

registry on the stern ; the official number and tonnage

must be cut on her main beam, and a scale of feet

denotino- the draught in Roman letters or figures must

be painted on the stem and stern post (d). Before

registry, the ship must be surveyed and measured and

the certificate of survey must be produced, giving the

tonnage and build of the vessel, and generally identify-

ing her (e) : also on the occasion of the first registry, a

builder s certificate, giving particulars as to the build

and tonnage of the ship, and of the sale of the vessel

to the person desiring to be registered as owner (/).

The owner must then make a declaration, stating his

qualification to hold a British ship ; the number of

shares he holds in the ship ; a denial that, as far as he

knows, any unqualified person is entitled to any interest

in her ; and the name of the master, and the time and

place of build (7). A body corporate makes this

declaration through its secretary or other proper

officer.

Application for registration should be made by those

requiring to be registered as owners or some of them,

(Jj')
Section 2.

(c) The Board of Trade may refuse to register any ship by a name
already belonging to a registered British ship or so similar as to be

calculated to deceive (Merchant Shipping Act, 1006 (6 Edw. 7, c. 4S),

s. 50). Change of name requires the previous written consent of the

Board of Trade (Merchant Shipping Act, 1891: (57 & .oS Vict. c. (iO),

s. 47).

id) Section 7. (/) Section 10.

(e) Section 6. ig) Section 9.
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or by their duly authorised agent appointed by indi-

viduals in writing-, or by a corporation, under seal (A) ;

and the registration is then performed by the principal

officer of customs of the port, if it be in the United

Kingdom, or by certain specified officers if it be in the

colonies (/). An entry of the above particulars is made

in the retjister hook(k), and a certificate of registry (I) is

given, which must contain details similar to those

required in the certificates supplied by the owner. The

certificate may, if lost, be renewed on following out the

procedure prescribed by the Act (m) ; and it may not be

detained for any lien or other such purpose—it is for use

in navigation only(?i).

If the ownership changes hands, an indorsement to

this effect must be placed on the certificate at the port

of registry if the vessel is there ; if not, on her first

arrival there, or the indorsement may be made at

another port if the registrar at the port of registry

advises the registrar of the latter port (o). If a ship is

lost, or ceases to be a British ship, the certificate of

registry must be given up (/:»),

Property in a British Ship (y),—The property in a

British ship is divided into sixty-four shares, and no

more than sixty-four persons may be registered at the

same time as owners of one ship. But any share may
be held in joint ownership, and the joint owners, not

(70 Section 8.

(/) Section -t. (/«) Section 18.

(Jc) Section 11. («) Section 15.

(V) Section 14. (c) Section 20.

(y^) Section 21. Section 52 of the Merchant Shipping Act, 1906
(6 Edw. 7, c. 48), contains provisions for the protection of mortgagees
of ships sold to foreigners.

((7) Section 5.
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exceeding five in number, mav be reoistered and shall

he considered as constituting one person, and any

number of persons may have a beneficial title in a

single share, the registering owner representing them ;

a company or corporation may be registered by its

corporate name. No person may be registered as

owner of a fraction of a share.

(ii) Acquisition of Ownp^rship of a

British Ship.

I. Sale will pass the ship or any share in her if the

professing owner is in a position to give a good title,

and if the proper formalities are observed. The method,

of passing the property is by bill of sale, which must be

in the form set forth in the Act of 1894, must be

executed before and attested by one or more witnesses,

and must contain an identifying description, generally

the same as is contained in the surveyor's certificate (r).

The transferee must make a declaration (called a

" declaration of transfer ") stating that he (or his

corporation, if he be an officer of a corporation) is in a

position to hold a British ship, and that to the best of

his knowledge and belief no unqualified person has any

interest, legal or beneficial, in the ship, or in any share

of her (s). The bill of sale, and the declaration are

then produced to the registrar, and the transaction is

recorded in the register )>ook, and a statement of the

entry indorsed upon the bill of sale itself (i).

(/•) Section 24. The Bills of Sale Acts do not apply. See ante,

pp. 462, 463.

(.y) Section 25.

(t) Section 26.
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II. 7^ransmissio7i hi/ Operation of Law,— Ownership

in a British ship or of shares in her may be transmitted

by death to the executor or administrator of a deceased

owner, or on bankru})tcy to the owner's trustee in

bankruptcy. In every case the person to whom the

share is transmitted must l)e one capable of owning

a British shi{), and he must make and sign a declaration

(called a '" declaration of transmission ") identifying

the ship, with the requisite particulars, and stating the

mode of transmission, and must produce the proper

documentary proof of his right to represent the former

owner ; whereupon the registrar will make the requisite

entries in the register book (u). If the transmission is

to one not qualihed to Ije the holder of a British ship,

there is power to hold a sale at such person's request

within four weeks of the transmission ; the money is

paid to such person as the court may direct. The time

for making this application may be extended to one

year, but if not made within the time limited, the ship

or share is subject to forfeiture (.i-).

III. Mort<ja<ie.—A registered ship, or any share

therein, may be mortgaged in two ways : (1) by a

direct mortgage with registration
; (2) by a mortgage

under a mortgage certificate {y).

A direct mortgage must be in the form prescribed,

and must, upon the production of the necessary instru-

ments, be recorded by the registrar (c). Upon the

order in the register book will depend the priority of

mortgages inter se (a).

(jO Section 27.

(a-) Section 28. (r) Section 31.

(y) See below. (a) Section 33,
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It must be noted that the niortgao-e will not transfer"

the ownership of the vessel (A), bat, subject to the riohts

of prior mortgagees, it confers a power of sale (c) on

non-payment of the debt.

AVhen a mortgage is discharoed, the mortgage deed

with a receipt for the mortgage money, indorsed, duly

signed, and attested, should be produced to the registrar,

and an entry recording the matter must be made by

him in his book (d). Any transfer of the mortgage

must also be in a prescribed form and recorded by the

registrar (e). The court has inherent jurisdiction to

expunge the entry of an invalid mortgage from the

register (/).

IV. Certificates of Sale and Mortgaye.—Difficulties

might arise in selling or mortgaging ships which, at

the time, are out of the country or colony where the

port of registry is situated. To obviate these, the Act

in such cases gives power to registrars to gwecertijicates

of sale or mortgage enabling certain persons to sell or

mortgage the ship wherever she may be, but in accord-

ance with the conditions of the certificate. The owner

nmst give particulars to the registrar as to : (i) who is

to exercise the power
;

(ii) the minimum price of sale,

if a minimum is to be fixed, or the maximum amount

to be raised on the ship, if a maximum is intended to

be fixed
;

(iii) the place where the power is intended to

be exercised or a declaration that it is intended to be

exercised anywhere ; (iv) the time within which it is

to be exercised. These particulars are to be entered

(&) Section 34. (jV) Section 32.

(<?) Section 35. (<) Section 37.

(/) Broad v. Broomhall, [1906] I K. B. 571.
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into the registrar's book (g). The power is not to be

nsed in the United Kingdom, nor in any British

possession, if the port of registry is situated within

it (A). The certificate must give the particulars from

the register book reUitino; to the vessel, and must

enumerate any registered mortgages or certificates of

sale or mortgage affecting the ship (i). Rules are laid

down to be observed with respect to certificates of sale

amongst which is this, that no certificate can be granted

except for the sale of an entire ship. C/crtificates of

mortoaoe mav be oiven to allow of the mortgao-e of a

share in a vessel {k). When a ship is mortgaged in

accordance with the powers given in the certificate the

mortgage must be registered by indorsement on the

certificate of mortgage by a British consular officer.

In the case of sale, the certificate and the bill of sale

must be produced to the registrar of the port where

the sale takes place, as also the certificate of original

registry ; the certificates of sale and registry are then

forwarded to the original port of registry, the regis-

tration of which closes the original registry, except so

fur as relates to unsatisfied mortoages or certificates of

mortoages entered therein, and these will be entered

also in the new registry to be opened at the port of

transfer. A certificate not used must be re-delivered

to the registrar by whom it was granted (k). The

registered owner may cause the registrar to give notice

of revocation to the registrar of the port where the

power of sale or mortgage is to be exercised, and after

such notice has been recorded the certificate will then

((7) Section iO. (/!) Section i2.

(/;) Section 41. (/<;) Sections 43, 44,

2 I 2
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be revoked, save in so far as transactions under it have

already taken place (m).

Takliui Possession.—A mortgagee is entitled to pos-

session if money becomes due under the mortgage,

or the mortgagor is doing something to impair the

security (?i) ; and on taking possession he becomes

entitled to the accruing freight (o), but not to unpaid

freight which became due before he took possession (j^).

Equ'itahle Interests.—No notice of any trust, express,

implied, or constructive, can l)e entered on the register

book, and subject to any limitations appearing on the

register book itself, the registered owner of a ship or a

share in her has absolute })Ower to dispose of his shi}) or

share ; but, subject to this, beneficial interests (including

those arising under contracts and other equitable

interests) may be enforced by and against owners or

mortgagees of ships just as they could against owners

of any other personal property (<j). Thus in Black v,

Williams (r), the holders of floating debentures giving

an equitable charge on certain steamships were post-

poned to persons having a subsequent registered legal

mortgage on the same ships, though the latter had

notice of the debentures when they took the mortgages ;

but though the trust for the debenture holders could

not be recognised as against the registered mortgagees,

it remained valid and enforceable for other pur})0ses.

(/«) Section 46.

(^)i) Law Guarantee and Trust Society v. Russian Banh, [190:5]

1 K.'B. 815 ; The Manor, [1907] P. 339.

(,») Keith V. Burroivs (1877), 2 App. Cas. 636.

(/;) Shillito V. Biggart, [1903] 1 K. B. 683.

(//) Sections .56, 57.

(;•) [1895] 1 Ch. 408.
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An unqualified person cannot hold a share in a

British ship, even as a beneficial owner (s).

Shij/s Papers.-—A ship must carry the proper papers,

and is bound to show them to (inter alia) any naval

commissioned officer of any of his Majesty's ships,

officer of the Board of Trade, chief officer of Customs,

mercantile marine office superintendent, British

consular officer, or registrar-general of seamen (t).

Those usually carried are : (1) the certificate of

registry
; (2) the agreement with the seamen

; (3) the

charter-party and the bills of lading
; (4) the bill of

health
; (5) invoices containing the particulars of the

cargo
; (6) the official log book. The entries in the log

book must be signed by the master, and by the mate,

or by some other of the crew, and in certain cases other

signatures are required («).

(in) Position of Owners.

The possession of the ship is prima facie evidence

of ownership (.v), so also is the certificate of registry (y)

.

The owner's principal duty is io see that the vessel

is seaworthy at the start, and to ensure, so far as is

possible, that she will remain so (:), and if he becomes

acquainted with any damage tending to render the

vessel unsafe after the commencement of the vovage,

there is a duty thrown upon him to repair it (a). He

(.v) Sections 1, 25, 57.

(0 Section 723. («) Section 239.

(a;) Bohertsoii v. Froich (1803^, i East, 130.

(y) Section 695.

(z) Section 458.

(a) Worms v. Storey (1856), 11 Ex. i27.
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must appoint a proper master and crew, with a view

to the general safety ; therefore, a contract to sell a

vessel, one condition being the appointment of a

particular person as master, was held illegal (A). His

liability at common law and under the Merchant Shipping

Acts for the safety of all goods delivered to him to be

carried has been mentioned, ante, p. 409. The registered

owners are prima facie liable to pay for all repairs and

necessaries, the term "necessaries" including anchors,

cables, coals, and indeed " all that is fit and proper for

the service in which the shij) is engaged, and that the

owner, as a prudent man, would have ordered if

present " (r). But the evidence is prima facie only,

for ownership does not per se carry with it the liability

to pay for repairs, etc. If the owner gave the orders

himself, or expressly or impliedly authorised another

to do it for him, he is liable to pay the cost of the

fulfilment of these orders ; a master usually has such

authority, but not " where the owner can himself

personally interfere, as in the home port, or in a port

in which he has beforehand appointed an agent who
can personally interfere to do the thing required " (d).

Co-oioners are not of necessity partners (e), but in

many cases are tenants in common, and it depends

upon all the circumstances taken together, whether

they are the one or the other. If merely tenants in

(J) Card V. Hiqu' (1824), 2 B. &; C. 6fil.

((?) Maude and Pollock (ith ed.). 9'J ; The Riqa (1872), L. K.
3 Ad. & Ec. 516.

(^) Lord Abinger, in Arthur v. Barton (1840), fi M. & W., at

p. 143 : and see Gtum v. Ruhcrtx (1874), L. E. 9 C. V. 331.

(/•) The name and address of the ])erson to whom the management
is entrusted must be registered (s. 59).
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common, each may transfer his share without consulting

the others. They are not, in the absence o£ contract,

agents for one another, nor do they bind each other

by admissions. Frequently one owner is appointed

by the others, or by some of them, to manage the

employment of the ship and to do what is necessary

in order to make her a profitable speculation (/ ) ; such

an owner, termed a manaqing owner ((7), can bind such

of his co-owners as have given him authority, express

or implied, to do so (li), and he has implied authority

to do what is necessary in ordinary course to carry

out on shore all that concerns the employment of the

ship (/). He may make charter-parties ; he may
not cancel them (/) ; he may employ a shipbroker and

make the consequent payments (/:). If an owner is

liable to a creditor for work done to the ship, he may
be made to pay the whole, and must rely for con-

tribution on any right he niay have against his

co-owners.

Disputes frequently arise between co-owners as to

the destination and details of an intended voyage.

These are settled in the Admiralty Division of the

High Court, which has jurisdiction in disputes con-

cerning possession, earnings, etc. If the majority of

owners desire to send the vessel on a particular voyage,

but this is objected to by the minority, the court will,

at the instance of the latter, arrest the vessel till the

(/) The Huntsman, [1894] P. 2U.

(^) If the manager is not a co-owner, he is styled the ^' shijj's

husband."

(/() Bibbs V. Boss (1866). L. K. 1 Q. B. 534 ; Frazer v. Cuthbertson

(1880), 6 Q. B. D., at p. 97.

(0 Thomas v. Lewis (1879), 4 Ex. D. 18.

(/i) Williamsoit V. Hine, [1891] 1 Ch. 390.
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majority have entered into a bond to an amount equiva-

lent to the value of the shares held by the minority, to

return the vessel safe, and to answer judgment in an

action (/). The dissentient who thus gets security for

his share has no claim to any freight earned on the voyage

in question, nor is he liable for any of the expenses (?n).

Each owner must contribute his share of capital for

the expenses of outfit, and he must pay his quota

towards the expense of repair ; further, he is liable for

the expenses of management incurred by the ship's

husband, if there be one appointed.

(iv) Position of the Master.

The Master.—The master (who must be duly certifi-

cated) must start on the voyage in time, and must take

care to have a proper crew and equipment. He should

manage the vessel, and navigate her in the agreed-upon

manner, employing a pilot, where such is the custom of

the port. He must keep an official log, and this, with

the ship's papers, he must guard and show to the

proper officer when required to do so. He is, of course,

answerable for any fraudulent or illegal conduct of

which he is guilty affecting the owner's interest, such

conduct being, in his case, styled barratry. He has

the same rights as a seaman, including a maritime lien,

for the recovery of his wages, and for such disburse-

ments or liabilities as he may properly make or incur

on account of the ship (n).

(0 III re Blanshard (1822), 2 B, & C, at p. 248.

C»0 The Vindobala (1888), 13 P. D. 42 ; 14 V. ]). 50 ; The England
(1887), 12 r. D. 32.

(«) Section 167 ; The Cadleqate, [1893] A. C. 38 ; The Orienta,

[1895] P. 49 ; and <-f. The Ripiui City, [1897] P. 226.
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He must take the cargo as quickly as possible, must

store it properly, and must sigu the bill of lading for

all he has taken on board (o). He should deliver the

cargo, on arrival at the destination, to the proper person,

subject to his lien for freight (p ).

Among his powers are : (1) hypothecation, to raise

money for necessary purposes (q) ; (2) sale, where this

course is necessary, and the best course, and com-

munication with the owner in time is impossible
;

(3) transhipment, in cases where it is desirable in the

interest of his owners
; (4) disciplinary powers over

those on board the vessel
; (5) jettison, i.e., throwing

goods overboard to lighten the ship
; (6) in the absence

of the owners, and if communication is impossible in

time, he may bind them by contracts for the supply of

necessaries, or may borrow money on their credit to

pay for necessaries to be supplied, but not for those

already supplied.

Bottomry.—When it is desired to raise money upon

the ship, or upon ship and cargo, or upon ship and

freight, a written instrument (sometimes sealed) is

executed by the master binding him to repay the

money within a limited time of arrival safe at home,

and in the meantime assigning the ship and freight, and

sometimes the cargo, as security. This instrument is

called a hottomry bond. No particular form is required
;

it must contain the main terms of the contract {r).

It is an essential characteristic of the contract that

the repayment of the money advanced should be

((0 See ante, pp. 129—432.

(^j) Ante, p. 437. ((/) See below,

(r) The Marij Ann (1866), L. K. 1 Ad. & Ec. 14 ; Maude and
Pollock (4th ed.), pp. 569, .562, where a form of the bond is .';et out.
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dependent upon the safe arrival at the ship's port of

destination, and a deed making the loan repayable in

any event would not be a good bond {s) ; but there

seems to be no objection to a collateral agreement by

the owner making himself personally liable (t). Interest

will be payable as agreed.

The effect of the bond is to give the bondholder a

claim upon the vessel, which he may enforce by a suit

hi rem in the Admiralty Division of the High Court.

The bottomry bondholder's claim is preferential to that

of a mortgagee, and is postponed to a claim on account

of wages or of subsequent salvage (u) ; but a master

who has bound himself on the bond, cannot set up his

claim for wages in priority to the bondholder {x).

Bondholders inter se do not rank in order of priority
;

on the contrary, the holder of the last given bond ranks

first, and so on upwards (ii).

The hypothecation may be made by the owner if he

is on the spot, and under the following circumstances

by the master, viz., when it is a matter of necessity

to raise the money on the security of the vessel ; for

"necessity is the very foundation of this right "(y).
And before pledging the ship, the master must do his

best to raise money upon credit, and though previous

communication with the owners is not a sine <jua no)i,

yet it is necessary where possible {z). Whether or not

(.«) Per Tenterden, C.J., in Simonds v. Hodijsun (183o), 3 B. &.

Ad. 56 ; The Haahct, [1S99J P. 295.

(0 ^Villis V. Palmer (1860), 7 C. B. (N.S.), at pp. 360, 361.

(?<) See Maude and Pollock, pp. 575, 576.

(.t) Tlie Jonathan 6'(w<'Z/(?/^^ (1859), Swa. 524. This rule does not
apply where payment of the master will not prejudice the bondholder
(Jl'he Edward Oliver (1866), L. R. 1 A. & E. 379).

(y) See Maude and Pollock (ith ed.), p. 564.

(--) See The Karnali (1869), L. R. 2 P. C. 505.
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such necessity exists as to warrant the raisiuo- of money
by hypothecation is a matter upon which the lender

is bound to make inquiries, but ''all that the lender

of bottomry has to look to is—that the ship is in

distress ; that the master has no credit ; that the

amount is re(|uired for necessary purposes (a). And
the bond must be oiven for money adyanced for the

ship, e.(h, not for a personal debt of the master, nor

for matters outside the sco[)e of his authority ; and

there must be, at the time, an intention to raise the

money on bottomry : i.e., a transaction not intended

to l)e a bottomry bond cannot be made such there-

after (/>).

The cargo may be hypothecated either for its own

direct benefit, or for the benefit of the vessel generally,

provided that the cargo receives some appreciable

benefit or prospect of benefit from the transaction (o),

but the master becomes only aoent to bind the caro-o-

owner if an overruling necessity arises durinjx the

voyage (d). The master must, if possible, communi-

cate, or at least try to communicate, with the caroo

owners before hypothecating their property {e). The

owner of the cargo is entitled to indemnity from the

shipowner in the event of seizure under the bond (/*).

When the cargo alone is hypothecated, the bond

given is properly termed a respondentia bond, but the

term bottomry bond is often also used in this sense.

(rt) The Mary Ann (1866), L. K. 1 A. & E. 14.

(i) See The Karnah (1868). L. K. 2 A. & E.. at p. 301 ; The Augusta
(1812). 1 Dods., at p. 287.

(c) The Gratitudine (1801). 3 C. Kob.. at p. 261 ; Hit Karnah
(1868), L. 1^ 2 A. & E., at p. 310.

(jl) The Fontida (18S4), 9 F. D., at p. 180.

(e) The Hamhvrq (1864), B. A: L. 253, 273.

(/) Duncan v. Benson (1849). 1 Ex. 537 ; 3 Ex. 644.
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(v) Salvage.

This is a reward allowed to persons who save a ship,

apparel and cargo, or what had formed part of these, or

freight from shipwreck, capture, or similar jeopardy {(j)-

The right to salvage may, but does not necessarily, arise

out of contract (/t). To support the claim the salvor

must show : (1) That the services rendered were volun-

tary
; (2) that there was skill and peril, and some

enterprise shown in the performance of the work
;

(3) that the services were beneficial.

The salvor has a maritime lien, extending to ship,

freight, cargo, upon the property salved, the lien

ranking first, above all other liens which have already

previously attached to the property. The cargo owners

are liable for salvage, and in proportion to its value

rateably with the other property salved {i).

The amount payable for salvage is generally assessed

by the court, but it is quite competent for the masters

of the vessels concerned to enter into an aoreement

before assistance is rendered fixing the amount to be

paid. The master of the salving vessel can bind his

owners and crew by such an agreement if it is fair

and honest (k) ; but the agreement will be set aside if

it is inequitable. An agreement to pay an exorbitant

sum coupled with the fact that the master of the

vessel about to be salved is acting under the stress

of circumstances, will be treated as inequitable (/).

0/) Wclh V. Oivuers of Gas Float W/ilttou., [1897] A. C, at p. 314.

(/(.) Fire Steel Barqes (1890), 15 V. I). 142 : per Hannen, P., at

p. 146.

(0 The Longford (1881). 6 P. D. GO.

(k) The Nasviyth (1885), 10 P. D. 41.

(Z) The Medina (1877), 2 P. \). 5 ; The Rialto, [1891] P. 175;
The Port Caledonia, [1903] P. 184.
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The salvage money is apportioned between the owners,

master, officers and crew of the salving vessel. Except

in the case of a seaman belonging to a ship employed

on salvage service, a seaman cannot agree to abandon

anv right that he may have or obtain in the nature ol:

salvage (m).

(vi) Position of the Seamen.

Aqreement for Service.—Every agreement may, if

the ship is a home-trading ship (vi), and must, if it is

a foreign-going ship, be entered into before a superin-

tendent of a mercantile marine office, and must be

read over to the seaman by the superintendent, or he

must otherwise ascertain that the seaman understands

it ; and the seaman must sign in the superintendent's

presence (o). In the case of a home ship, the agree-

ment may be explained by the master, and the seaman's

signature may be affixed in the presence of any attesting

witness ( p).

Seamen shipped in the British possessions are to be

engaged before some superintendent, or if there be

none, then before some officer of Customs
(jj[) ; and

seamen shipped in foreign ports are to be engaged

before the consul, and the sanction of such consul shall

be indorsed upon the agreement, and he shall state the

fact of his attestation of the agreement {<!).

(^in') Section 1.56.

(w) Sections 115. 116.

(d) Section 115. Dili'erent rules apply to substitutes. See same
section.

(/v) Section 116 : as to the length of time during which the service

maybe made to last, and for regulations regarding running agreements,
see ss. 115 et seq.

((/) Section 124.
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The form of agreement for ordinary use is one

sanctioned by the Board of Trade ; it must be dated

at the time of the first signature, and must be signed

first by the master, then by the seaman. It must

contain (i) the nature, and (so far as possible) the

duration of the intended voyage, or the maximum
period of the voyage, and the phices or parts of the

world, if any, to which the voyage is not to extend ;

(ii) the number and description of the crew, specifying

how many are engaged as sailors
;

(iii) the time at

which each seaman is to be on lioard or to begin woi"k
;

(iv) the capacity in which each seaman is to serve
;

(v) the wages
;

(vi) a scale of the provisions to be

furnished to each seaman
;

(vii) regulations as to

conduct, punishment, etc. (r).

It is usual for the crew to agree to conduct them-

selves in an orderly manner, and to obey the master in

all matters relating to the ship
;
})rovisions not contrary

to law may be inserted (s), but these are always looked

at jealously and construed most strictly in favour of

the seaman. A provision is contrary to law which is

inconsistent with any of the provisions of the Act.

Accordingly, the master cannot stipulate for the right

to make deductions from wages without leave, which

differ in amount and are enforceable in a different

manner from those provided by the Act (t). No stamp

duty is required on the contract i^u).

The agreement may be put an end to, and the

seaman be discharged in the various ways in which a

(?•) Section 114.^ («) Section 114 (3).

It) Mercinitile SteamsJiij) Co. v. Hall, [1909] 2 K. B. 423. and see

jHKst, pp. 498, 499.

(«) Section 721.
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contract can ordinarily be terminated. But when a

seaman is discharoed in the United Kinodom on the

termination of his enfTagement from a foreisn-uoinii"

ship the discharge must take phice before a superinten-

dent, and the master must sign a form containino- a

statement as to the conduct, character, and qualification

of the seaman, or he may in the said form state that he

declines to give an opinion upon these matters (.i-).

Independently of the contract, a seaman is not liable

to discharge, unless his capacity is impaired, or unless

he has been guilty of any oiFence, in which case he

may be tried before a naval court (_yj, and may be

condemned to discharge (z).

The transfer of a British ship to another owner out

of the King's dominions operates to discharge the

seaman, unless he consents in writing in the presence

of the proper authority to complete the voyage, if

continued ; if the seaman does not so consent, the

master must give him a proper certificate of discharge,

pay his wages, and make adequate provision for his

maintenance and repatriation (a).

If a master for any cause finds it necessary to dis-

charge abroad any sailor belonging to his ship, he

must obtain the sanction of the proper authority as

defined by the Act, and this must be endorsed on

the agreement with the crew. This is not neces-

sary when a sailor is discharged at a port in the

country in which he was shipped {h). A similar

(*) Sections 127, 129.

(y) As to its constitution, see s. 481.

(z) Section 483 (1) (c).

(a) Merchant Shipping Act, 1906 (6 Edw. 7, c. 48), ss. 31—33.

(&) Merchant Shipping Act, 1906, ss. 30, 49. There are various
provisions in this case for the protection of the seamen's interests.
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certificate is required where a seaman is left behind

abroad (c).

General Ricihts of the Seaman.—Possibly the most

important of the rights of the seaman is given him by

the section in which it is enacted that, notwithstanding

any agreement to the contrary, it shall always be an

implied term in every contract with the seaman, that

the owner or his agents shall nse every reasonable

endeavour to make and keep the ship seaworthy {d).

Amongst his other rights are these : (i) to be em-

ployed, and he is entitled to compensation (not

exceeding one month's wages) if he is improperly

discharged within one month of his beginning to earn

wages ; such compensation being in addition to the

wages actually earned {e)
;

(ii) to have a copy of his

agreement posted up in some accessible place (/') ;

(iii) to be properly fed, and to receive compensation

for short or bad provisions ; any three or more seamen

may complain to any officer in command of a King's

ship, or to a consular agent, or superintendent of a

mercantile marine office, and such officer shall forth-

with inspect the food, and shall report, accordingly
;

the captain is bound to obey the officer's directions, but

the seamen are liable to forfeit a week's wage if their

complaint is groundless (</). In cases where an agree-

ment with the crew is required, the master must also

furnish provisions in accordance with a statutory

(c) jMerchant Shipping Act, 1906, s. 36.

(rZ) Section 458.

(<-) Section 162.

(/) Section 120.

(j7) Sections 198 ct seq. : Merchant Shipping Act, 190G (6 Edw. 7,

c. 48), ss. 2.j, 26.
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scale (h), and every British foreign-going ship of a

thousand tons and upwards going to sea from any

place in the British Islands, or on the continent ot

Europe between the River Elbe and Brest inclusive

must carry a duly certificated cook (/) ;
(iv) to be

attended free of charge if he receives any hurt or

injury in the service of the ship, or suffers from illness

not due to his own wilful act or default (k) ; this obli-

gation ceases after the seaman has been brought back

to a home port (/) ;
(v) in certain cases to. be relieved,

maintained and sent to a proper return port (m), if

found shipwrecked or in distress abroad (;;).

lVa(fes.—These he may claim from the date settled in

the agreement for him to begin work, or from when he

first begins work, whichever happens first (o) ; and he

remains entitled until the expiration of the agreed-upon

time. It was formerly the rule that unless freight was

earned wages did not become due, for "' freioht is the

mother of wages." This no longer holds good, and a

seaman is entitled to wages though no freight has been

earned, unless, in cases where the ship has been wrecked

or lost, he did not exert himself to the utmost to save

it (p).

(A) Merchant Shipping Act, 1906, s. 25 (1).

(i) Ibid., 8. 27,

Ik) Ibid., s. 34.

(0 Anderson v. Rayner. [1903] 1 K. B. o89.

(?») I.e., either the port at which the seaman was shipped, or a port
in the country to which he belongs, or in the case of a discharged
seaman some port agreed to by him at the time of discharge. In the
case of a seaman belonging to a British possession who has been
shipped and discharged out of the United Kingdom, the proper othcer
may treat a port in the United Kingdom as a proper return port
(Mei-chant Shipping Act, 19utj, s. 45).

(») Merchant Shipping Act, 1905, ss. 40— i2. 4f)—48.

(«) Sectionil55. Q;) Section 157.

M.L. 2 K
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The time within which wages must be paid is as

follows : (1) a home ship, within two days after the

termination of the agreement, or at discharge, which-

ever occurs first (q) ; (2) foreign-going ships (with

certain exceptions), within two clear days after the

seaman leaves the ship (exclusive of Sundays and bank

holidays) ; but the seaman must be paid £2 or one-

fourth of the wages due to him (whichever is least) at

the time when he lawfully leaves the ship at the end of

his engagement (r). An account of the wages, with all

deductions specified, must be delivered to the seaman,

or to the superintendent, not less than twenty-four hours

before discharge or payment off (s). If the seaman is

discharged before a superintendent (t) his wages must

be paid through or in the presence of that officer, unless

a competent court otherwise direct (u)i

If the service of a seaman terminates before the date

contemplated in the agreement by reason of the wreck

or loss of the ship, or his unfitness or inability to pro-

ceed on the voyage, he is entitled to wages only up to

the time of such termination (r) ; but where a British

ship was captured and confiscated for carrying contra-

band during the war between Russia and Japan, the

master knowing, but the crew not knowing, the nature

of the cargo, it was held that the service of the seamen

was not terminated " by loss of the vessel " within the

meaning of the section (.v). Nor is a seaman who has

((?) Section 135. (0 Ante,p.i05.

(»•) Section 134. (u) Section 131.

(*•) Sections 132, 133. (c) Section 158.

(.r) Av.iti)i Friars Steam SJiijfpinf/ Co. v. Sti-n.rk, [1!»05] 2 K. B.
315. In Siveioriglit v. Allen, [1906] 2 K. B. 81, it was held that the

capture and detention of a ship without any fault on the part of the

owner, did terminate the service of the ceamen.
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agreed to serve for an ordinary commercial voyage of

a peaceful nature bound, at the request of the master

during the voyage, to proceed with a contraband cargo

to a belligerent port at the risk of capture and its

consequences. His refusal to do so will not affect his

right to wages (_?/).

The wages, or part of them, may be forfeited on the

following grounds : (1) desertion (~), the rules and

penalties relating to this oifence being very severe ;

(2) nd^lecting without reasonable cause to join the

ship, or absence without leave within twenty-four hours

of sailing from any port (~) ; (3) quitting the ship

without leave after her arrival in port, before she is

in a place of security (a)
; (4) wilful disobedience (a)

;

(5) continued wilful neglect of duty (b)
; (6) embezzle-

ment, or doing wilful damage (a)
; (7) smuggling,

involving loss to the owner (a). In the case of deser-

tion, he is liable to forfeit all his wages ; in other cases

a certain amount, varying with the circumstances.

Duties of the Seaman.—The duties of a seaman are

to join his vessel and to do his proper work upon it until

the termination of his agreement, and he must obey his

superior officers, though the command be given in a

rough or unmannerly way {c). He must devote the

whole of his time to his employer's service, and do

his best under all the emergencies of the voyage, and

any agreement to pay extra for ordinary duties is

void {d).

{y) Palace SJiijjj}uuj Co., Limited v. Caine. [1907] A. C. 386.

(r) Section 221.

(a) Section 225. Qh) Sections 159, 225.

(6-) The Exeter (1799), 2 C. Rob. 261.

Id) Stilk V. Jleynck (1809), 2 Camp. 317.

2 K 2
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Remedies.—(i) Right of action. A seaman's reme-

dies are by suit against the owners or against a master

who engaged him in the Kinii's Bench, or against the

owner or the master in j^ersonamj or the ship and freiglit

in rem (e) in the Admiralty division ; if the amount is

under ii'loO he may sue in the county court ( /"), and if

not exceeding £50 in a court of summary jurisdiction (p).

(ii) Lien. A seaman has a maritime Hen on the ship

and freight for his wages, and this he may enforce by

means of arrest and an action in rem in Adniiralty.

His right is against the ship, but not the cargo, and if

he has rendered services to her, the fact that they were

not rendered at the request, or even with the knowledge

of its present owner, is no bar to his claim. The seaman

cannot by any agreement forfeit his lien (//). This lien

takes priority of that of a mortgagee, of that of a master,

and of the charge of a bottomry bondholder, so far as

the wages were not earned on a voyage prior to tlie

advance on the bond (/).

(O Admiralty Court Act, ISGl (24 & 2.') Vict. c. 10) ; Kay on Ship-

masters, s. 50'.>.

(/) 31 & 32 Vict. c. 71, s. 3.

0?) Act of 1894, s. 1G4. (//) Section UAi.

0) T/ic Hope (1873), 28 L. T. 287.
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STOCK EXCHANGE TRANSACTIONS.

Transactions on the London Stock Exchange are

contracts for the purchase or sale of " securities " (a).

They are governed by the ordinary law of contract, but

owing both to the peculiar nature of " securities " and

to the customs of the " exchange," or market, where

they are made, they are entered into subject to various

terms, both express and implied.

The Rules of the Stock Exchange.

The London Stock Exchange is of the nature of a

club. Membership is limited ; members are elected by

a committee for one year at a time, and must then

apply for re-election ; the management of the Stock

Exchange is in the hands of the committee, and the

conduct of business is regulated by printed rules issued

by the committee ; and any dispute between members
must be referred to the committee. Members are either

jobbers or brokers ; brokers are agents for outside

clients
;
jobbers are never agents ; brokers need not

always be agents, they too may buy or sell on their

own account ; but members of the Stock Exchange are

(fl) The word '•securities" has been adopted by the rules of the
Stock Exchange to include all forms of personal property there dealt

in. It is not strictly accurate, as shares in and capital stock of a com-
pany are not "securities" for the repayment of money; but the word
applies to bonds, debentures, debenture stock, and stock in the public
funds.

Stock Exchange securities are eJioses in action (see ante, p. 53,
note (/) ) ; they are expressly excluded from the definition of " goods "

in the Sale of Goods Act, 1893 (56 & 57 Vict. c. 71) ; consequently,
contracts for the purchase or sale of securities need not be in writing.



502 Stock Exchange Transactions.

always pertfonally liable to one another whether they

are principals or agents. All contracts are made tor

settlement on some particular day. In the case of an

issue of new securities the committee of the Stock

Exchange fix the day ; this is called " special settle-

ment." In the case of other securities, bargains, unless

otherwise marked, are for completion on the settling

day of the current account; there are twelve "accounts"

in the year for consols, twenty-four tor other securities ;

the settlement is at the end of the account ; different

securities may have different " settling days " or '" j)tiy

days."

The contract for the jjurchase or sale of securities is

ordinarily made by a broker, acting on l)ehalf of his

client, with a jobber. The jobber has two alternatives :

either he may buy or sell upon his own account, in

which case he is a principal and privity of contract is

established between him and the broker's client, or he

may discharge his own liability to pay for or to deliver

the securities by furnishing the name of someone else

able and willing to complete the bargain (/<). If the

latter alternative is adopted, the process is somewhat as

follows : The jobber, who, let us suppose, has under-

taken to purchase securities from a brokci-, resells the

securities to another jobber or to a broker, an<l that

(/>) Mchallx V. Mrrnj (IST.")). L. K. 7 11. L. :>'M). Tlie jobber
'• makes a price" lor tlie Ijroker without knowing whether the broker

intends to buy or sell. The dirt'erencc between the buying price and
the selling price of a security on any particuhvrtlay is called the "market
turn," and the jobber makes his profit l)y purchasing at the lower and
selling at the higher price or as near as he can get in his bargain with

the broker.

In attempting to summarise the practice of the Stock Exchange, it

is imp<»s.sibie to do more than descrilie in outline the most important

features. In Stock Exchange cases, expert evidence is always required

of the practice of the Stock Exchange in relation to the contract in

question.
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jobber or broker resells them to another, and so on
;

finally on the day called " ticket day," which imme-

diately precedes " pay day," the broker who is the last

purchaser o£ the securities in question issues a ticket

containing particulars of the securities and their price,

his own name as the papng broker, the name of his

client to whom the securities are to be transferred, and

the name of his immediate seller ; this ticket he passes to

his immediate seller, who adds the name of the person

from whom he bought, and then passes it back to him,

and so it is passed through the other intermediate

buyers and sellers till it reaches the hands of the

jobber ; the jobber passes the " name " to the original

selling broker, and as soon as the '' name " has been

accepted the jobber is discharged from the contract,

and his place is taken by the ultimate purchaser (c).

The broker who issues the ticket represents that the

person whose name is on the ticket is his principal

;

that he has authority to bind him ; that he is a person

capable of accepting the shares ; if these representations

are untrue the broker is liable to anyone who may have

incurred loss in consequence (d).

The securities must be paid for on pay day. The

price of the securities on pay day is in certain cases

oiRcially fixed two days beforehand and is then referred

to as the '• making up" price (e). In the case of other

securities there is no official " making up " price. If

the securities "make up," the ultimate purchaser pays

(f) Coles r. Biisfowe (1868), L. R. 4 Ch. 3 ; Jla.cted v. Paine (2)
(1871), L. R. 6 Ex. 132.

(rf) Jleny v. NiclialU (1872), L. R. 7 Ch. 733 : 2)er Mellish, L..J.,

at p. 75.5.

(^) Elaborate arrangements exist by which the Clerk of the House
ascertains the price at which dealings have taken place, and rixes the
" making up " price accordingly.
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the making up price to the original seller," and each

meniljor on the line alonii which the b:iri>ain is traced

settles with his immediate contractinii ])arty by paying

to or receiving from him the diflPerenco l)etween the

price of the l)argain l)etween them and the making np

price. The same result is obtained, though in a slightly

different way, in the case of other securities. The

passing of the ticket and the settlement of everybody's

accounts is now largely accomplished by means of the

" settlement de})artment,"' which acts in th<' manner of

a clearing house.

Next the securities have to be delivered by the

original selling broker to the ultimate purchaser. The

rules of the Stock Exchange fix the days on which

securities have to be delivered, different days being

fixed for different kinds of securities (
/'). Thus,

bearer securities must be delivered on ])ay day, consols

on consol pay day, other securities within a certain

number of days of i»ay day. Jf the seller fails to

deliver the securities to the purchaser on the projter

day, the purchaser may "pply to the buying-in and

selling-out department of the Stock Exchange. After

public notice has been given, the officials of the

department " buy in " the securities, thereby pro-

viding a member who will deliver the securities to

x\\o purchaser. The sclK'r thruugli whose fault the

(/) Securities nre of different kinds, mid arc therefore transferable

in different wnys ; some require a deed of transfer and the production

of certificates ; otficrs, like bearer bonds, pass l)y delivery (they may or

may not be negotiable instruments, see ti)iti\ pp. 2H7, 295, '2'.U>). The
word "scrip ''

is often applied to bearer secm-itics. l)ut it means strictly

the dtx-ument sent out, when a new loan or new stock is issueil, to thost^

who will be entitled to certificates or bonds or bearer shares, as the

case may l)e. Other securities airain are transferaftle by inscription in

the lK)oks of the Bank of England and certain other banks.
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securities were not delivered at the proper time is

liable to make good any loss incurred by the purchaser.

A similar remedy is open to the seller of securities, if

the purchaser fails to pass the name of a person to

whom the securities are to be transferred. In this case

the officials of the buyiug-in and selling-out department

sell the securities, thereby furnishing the seller with a
*' name " to whom the securities may be transferred.

In the event of the person in fault not being able to

meet his liabilities, which have arisen from his not

having given a name or not having delivered the

securities as the case may be, the dealer next to him

becomes liable, and on his failure the next, and so on all

down the line till the liability is met.

The liability of intermediaries as buyers continues till

a name has been accepted by the selling broker ; for

even when a»name has been passed the selling broker

may object to the name on various grounds, such as

that he is a foreigner resident abroad, or an infant, or a

person whom the company will not acce{)t as a share-

diolder ; in such a case if the objection is upheld, with

or without reference to the committee of the Stock

Exchange, another name must be substituted.

However, by the rules of the Stock Exchange, a limit

is put to the time within which the ultimate parties

must buy in or sell out, as the case may be, and when

this period has elapsed (it differs in length according to

the nature of the securities) the intermediaries are

automatically released. The law, however, does not

recognise the release of the intermediaries where a

name has been passed of a person, such as an infant,

who cannot contract, or of a person without his

authority, because in such cases the seller cannot
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compel the supposed purchaser to complete the con-

tract ; the name must be that of a person " able

"

to contract and willing to enter into the eontVact in

question : the fact that he turns out to be impecunious

does not prevent the intermediaries being released it' his

name has been accepted or the period allowed bv the

rules has elapsed (//).

Should the purchaser not wish to take up the

securities on the account day named, he may be able

to arrange a "continuation" or "carry over" to the

next account. Two days before the account ilay (in

the case of mining securities, three days), called " con-

tango " day, he sells the shares, usually to the dealer

from whom he has bought them and buys back the same

shares for the next account, paying either interest on

the securities or a fixed charge calknl " contango "
(/<) :

if the securities have fallen in value the purchaser

must also pay the difference l)etween the price he

originally gave and the making up price. The rate

of interest depends upon the state of the money market;

the amount of the " contango " depends upon whether

there are more " bulls," viz., persons who have bought

and are not anxious to take up, or " bears," vi/., persons

who have sold and are not anxious to deliver, in the

market. " Bulls '' are waiting for the price to go

up, " l)ears " for the price to go down. Sometimes,

therefore, the seller instead of obtaining a contango

rate has to pay a rate (called " backwardation "' or

" back ") for the " carry over."

(y) Mrhilh V. Merry (187r>). L. K. 7 il. L. :,M) ; Mu.rtrd v. Pain,-

(No. 1)(1HC.!0, I.. H. 4 Kx. 81.

(//) Though the two inethoils of paying interest and paying a fixed

charge are quite distinct, the term "contango" or "contango rate" is

often used lor either.
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Another method of dealing on the Stock Exchanoe is

by means of " options." A. agrees to pay a certain

sum to B. for the right (which he need not exercise) of

taking delivery of certain securities from B. on a

future day at a named price. This is a "' call.'" If

A. agrees to pay for the right of delivering securities it

is termed a " put."" If A. has the choice of either

taking delivery or making delivery it is termed a " put

and call." A. pays the agreed amount when the option

matures whether he exercises it or not.

In cases where A. buys securities from B., B. buys

the same securities from ('., and C. from A., no securi-

ties pass, and the transaction, which consists wholly of

the payment of differences, is called making up. If A.

buys from B., and B. from C, B. may ask A. and C. to

"make down," and allow him (B.) to drop out on

payment of diiferences.

Elaborate provision is made by the rules for dealing

with anv member who fails to fulfil his engagements.

He is hammered

—

i.e., he is publicly declared a defaulter

—and thereby ceases to be a member. His assets are

assigned to the " official assignee " for the benefit of his

creditors on the Stock Exchange ; all accounts are

automatically closed at the prices current immediately

before the declaration of his default (hammer ])ricesj,

and the differences arising upon the defaulter'^ trans-

actions are paid to or claimed from the official assignee.

This equitable assignment (/) to the official assignee is a

purely domestic arrangement affecting only his creditors

on the Stock Exchange, and does not in anv way

(0 Richardson v. Stormont, Todd S,- Co., [1900] 1 Q. B. 701. The
official assignee is an equitable assignee and not an agent for the
defaulter.
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interfere with the rights of outsiders ; it is, however, an

uct of hankruptcy, upon which a petition can be brought

within three months (A) ; the official assignee cannot,

therefore, safely distribute the assets till that period

has elapsed, but in the meantime, and until the

commencement of bankruptcy proceedings, which any

creditor may bring, the assignment is good against

outside creditors (/). The assets in the hands of the

official assignee may include the proceeds of "differ-

ences " arising upon the close of bargains at the hammer

price in favour of the defaulter ; the fund thus created

is a purely artificial fund provided by members of the

Stock Exchange as a result of rules made for their

convenience, for they are under no legal liability to

fulfil their part of the contract with a person who has

declared his inability to fulfil his part ; consequently if

the defaulter is later declared bankrupt this fund does

not form part of his assets, and does not, therefore, pass

to his trustee in bankruptcy (m).

Legal Effect of the Rules.

In dealing with the practice of the Stock Exchange

we have necessarily somewhat anticipated a discussion

of the question as to the legal effect of the rules of the

Stock Exchange. As between members of the Stock

Exchange the legal effect of th<> rules, though of aca-

<lemic interest, is of small ]»ractical importance, because

(70 Tonikln.'^ v. Saffery (1877), 3 App. Ca's. 213: llirhardnon, v. Stor-

wont. Tixhl .V Co., [1900] 1 K.B. 701 ; Limax v. Grnrrx, [1904] 2 K.B,
557 [C. A.] ; Ponxford Bnhcr S; Co. v. Union of London and Sniith'x

lianh, [190*! J 2 Ch. 444 [C'.A.]. Some dnulit has been thrown on

this proposition, see In >•< .Vindrlxxohn, [190H] 1 K. B. 21U [C. A.J,
j;<'/- Vaughan Wii.MAMS, L..I., at p. 223, but the hmgiiage in the

cases quoted above is dear enough.

(7) Tomhinn \. Siifery. xupra ; Loniax v. Cfrartx, xupra.

(w) In re Plumhhj, Ex parte Grant (ISSO), 13 Ch. D. 667 [C. A.].
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the committee can expel a member for a breach of the

rules or refuse to re-elect him at the end of the current

year ; moreover, all disputes between members are

referred to the committee, as members are express]}'

forbidden by the rules to sue one another at law. The

legal effect of the rules becomes important when the

relations existing between outsiders and members of

the Stock Exchange have to be considered (n). ,

The effect of Stock Exchange contracts beino; made
subject to the rules and regulations of the London

Stock Exchange is, that the client is taken to be cog-

nisant of the rules and regulations and is bound by

them, and the broker is entitled to be indemnified by

the client for all that he does in accordance with those

rules (o) ; but the client is not bound by the rules if

they are either illegal or unreasonable and not known
to him (/)). The printed rules of the Stock Exchange

are now taken to be known to the client, but he is not

bound by a custom as such without evidence of his

being acquainted with it {q). The fact that the custom is

unreasonable or illegal, such as the custom to disregard

Leeman's Act (r), is good ground for supposing that

the client has not consented to be bound by it (.v), but

(«) Owing to the fact that members of the Stock Exchange are
personally liable to one another, whether they are agents for an outside
client or not, and that disputes arise only upon the failure of a member,
the form of contract about which there is litigation is usually one made
by a broker on behalf of a client with a jobber acting as principal. At
any rate it will be convenient in considering the legal effect of the roles

to have this kind of contract chiefly in view.

(«) Chapman v. Sli^-pherd (1867). L. K. 2 C. P. 228: per
WiLLES, ,T.,at p. 238 ; Forget v. Baxter, [1900] A. C. 467, at p. 47S).

See ante, p. 129,

Q}) Smith V, Beynolds (1892). 66 L. T. 809 [C. A.].

(y) Benjamin \.Barnett(\Wi). 8 Com. Cas.244; Rohinunn v.J/nUeft
(1875), L. R. 7 H. L. 818 ; Keilson v. Jamex (1882), 9 Q. li. D. 546.

(?•) See ante, p. 30.

(.*) Perry v. Burnett (1885), 15 Q. B. D. 388. See ante, p. 131.
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it is not conclusive (0 ; nor is tho client discharged

merely because the custom contradicts the ordinary law

of contract ; thus there is a well-recognised usage that

a purchaser of securities is not entitled to refuse accept-

ance of part only of the securities, though according to

ordinary law he could insist on a tender of the whole

amount or none ; a broker may obtain securities from

different sellers and the client must indemnify liim for

those which he has jiaid for {n).

But the position of the client is not affected by

resolutions of the committee of the 8tock Exchange if

they have the effect of altering his contract ; thus,

where the client is a purchaser and the seller is unable

to make delivery, a resolution of the comuiittee may
suspend the right of the client's broker to "buy in" the

securities ; in these circumstances the client, in spite

of the resolution, may refuse to accept postponed

delivery of the securities and thus re})udiate the con-,

tract ; the broker will ultimately have to accept the

securities and pay for them according to the rules of

the Stock Exchange, but the client will be under no

liability to indenmify him (.c).

Similarly the client is not affected l)y what takes

place after a member has been declared a defaulter. If

the broker is "hammered,*' since ])rivity of contract

exists between the client and the jobber, the client may
either pay for and take up the shares himself or he may
ay)point another lu'oker to take the place of the

(0 Sri/miDir \. Bridt/c (^lS8ry),li Q,.B.D. ieO.

(w) Jii'/ijamht V. Banutt (1J»0:S), 8 Com. Cas. 244.

(a;) Union Corporation v. Chnrrington (1002), S Com. Cas. 91*. In
this case someone connected with the comi)aiiy had so maiiipnlated

affairs as to render it impossible tor sellers to make delivery, and as lie

was a lart;e pnrchaser the cf)niniittce thought best to deal with the

matter in tiie way deserilx'd.
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defaulter ; in any case he cannot esca-pe his liability to

complete the bargain (i/). If the jobber is hammered

the client has no remedy against the broker (c), but on

the other hand he does not lose any rights he may

have against the jobber for breach of contract on

account of arrangements made by the jobber with the

official assignee (a).

The Position of the Broker.

The broker, being an agent, must carry out his

client's instructions ; his contract with the jobber must

therefore exactly correspond with his bargain with his

client, and his commission must be clearly shown on

the contract note which he issues to his client, other-

wise the client may immediately repudiate the contract

on the ground that the agent is making a secret profit

out of the transaction (7*). If the commission is being

shared with banker or solicitor this too should be shown

on the contract note. Similarly, if the broker sells

before the date upon which he is instructed to sell the

client may repudiate the contract (c). Again, if instead

of making a contract for his client with a jobber he acts

as principal without the knowledge or consent of his

client and sells to him securities of his own, the client

may repudiate the transaction altogether (d). Of course

(//) Leritt V. Ham Met. [1901] 2 K. B. 53 [C. A.] ; C'ltrrie v. Buoth
(1902), 7 Com. Cas. 77. See ante, p. 181.

(;) Gill V. ShejjJuu'd c^- Co. (1902), 8 Com. Cas. 48.

(rt) Leritt v. Havihht. .supra: per COLLINS, L.J., at p. 63,
following Mekalh v. .Verry (1875). L. R. 7 H. L. 530.

(&) This is the onlinaiy law of agency, bat it was specially

applied to Stock Exchange transactions in Jnhyison v. Kearlei/,

[1908] 2 K. B. 5U ; Stubh.s v. Slater, [1910] 1 Ch. 632 [C. A.].
See ante, p. 123.

(«) A'llis V. Pond, [1898] I Q. B, 426 [C. A.].

(rf) Johnson v. Kearley, sv,pra. See ante, p. 122.
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there Is nothing to prevent a broker acting as principal

if the client consents ; and in every case it is a question

of fact whether or not a broker is acting as principal,

and if he is a principal whether or not the client has

consented to deal with him as such. Thus a broker may
purchase a block of shares on the market, allocating

some to his client and keeping the rest for himself, but

this does not make him a })rincij)al in respect of the

shares he allocates (^).

If the broker charges no commission but renders

either a net contract (/') or charges interest on the pur-

chase price until the client takes the securities up and

pays for them he is prima facie a principal (//). Since

the client is bound to indemnify the broker against the

claims of the jobber it is the duty of the broker, in the

event of the client not being able to meet his engage-

ments, to minimise the loss as far as possible (/i). If

the client declares his inability to complete the purchase

of securities the broker may iunnediately close the

account, i.e., \>w\ for and take up the securities instead

of arranging for a " carry over "
; a subsequent sale of

the securities at the l)est price obtainable so as only to

charge the client with the difference between the pur-

chase price and the price at which they were sold is the

ordinary and legitimate method of minimising the

client's loss (/).

The broker m:iv repurchase the shares tor himselt"

without necessarily vitiating the [)revious sale, but if

(r) Srott V. Godfrey, [I'.XJl] 2 K. B. 726.

(/) Johnson v. Kt-arlci/, [1908] 2 K. li. 514.

(</) Unirerital Stoclt Exrhangi' v. Straehan, [1S96] A. U. 166.

(/«) Walter v. A7w</ (1897), 13 T. L. K. 270.

(/•) Marmai v. Erxkinr, Oxcnford .*(• Co., [19U1] 2 K. B, 49H

[C. A.] ; Laccy v. lUUSfiroidvy'» Claim') (1874), L. K. 18 Y^k\. 182.
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the sale and repurchase are substantially one transaction

and a profit arises upon it, the broker must account to

his client for the profit made (k).

If a client instructs his broker to*" carry over" certain

securities he undertakes to pay "the difference," interest

or '"contango," and commission to the broker himself

for arranging the carry over. The broker's commission

may be included in the "contango" or the interest, and

need not appear separately on the continuation note

(Stubbs Y. Slater, [liHO] 1 Ch. 632 [C. A.]). If the client

fails to provide the broker with sufficient cover to carry

the stocks over again, the broker may close the account

{Lat-ejj X.Hill, Scrhniieour''s Claim (1873), L. R. 8 Ch. 921 ;

Davis V. Hoioard (1890), 24 Q. B. D. 691). Every "con-

tinuation " is a fresh contract ; a continuation note should

therefore be issued by the broker to his client at every

account, even though he has instructions to carry over

till further notice, and on the death of the client the

broker must close the account (I). The broker may
" take in " his client's securities, i.e.. carry them over

himself, but he thereby becomes a principal for the time

beino; instead of an agent, and his conduct must have

the approval of his client (??i).

Gambling on the Stock Exchange.

Gambling on the Stock Exchange so as to make the

contract void under 8 & 9 Vict. c. 109, s. 18 {mm), takes

place whenever there is an agreement between the

purchaser and the seller not to take up or deliver the

(Jc) Erskine, Oji-enfovd ^- Co. v. Sachs, [1901] 2 K. B, 50-i [C. A.].

(0 In re Overweg, Haas v. Diwant [1900] 1 Ch. 209.

(/«) I'l'tre V. Sutherland (1887), 3 T. L. K. 422.

(?«/«) See ante, p. 26.

M.L. 2 L
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securities which they are huyiiitiaiul selHiio-. Imt to settle

their business by the i»ayin<nt of the dit^crenee between

the price at which the securities were bou<;ht or sohl and

the price on jiay <lay.: the j)nrchaser pays the ditiVrence

if the price has faiU'n. tlie seHer if it has risen(//).

Specuhition on the JStock Exchani;c is not ;;anibling

provided the liability to take up or deliver securities is

a real one. Thus, a speculating client instructs his

broker to buy securities which he has no intention of

takino; up. hoj)in<i- to make a profit out of differences on

a resale when the price rises : the price falls, and he

instructs his broker to carry over the securities to the

next account, and so on from account to account in the

expectation of an ultimate rise ; but though the client

has no intention of ever taking ilelivery, the broker

may at any time refuse to arrange a carry-over again,

and may close the aeeount at the next settlement, thus

putting ujion the client a lial)ility to pay for and take

u\) the shares : the client is usually unable to pay, the

securities are therefore sold and the client escapes with

the i)aynu'nt of a difference, but the liability to pay this

difference arises from " a genuine transaction of com-

merce " and not from gaming (o). On the other inuid,

the mere fact that the parties in their contract insert a

clause entitling the jturchaser to insist on delivery, if

he desires it, is not sufficient to make the contract

genuine (p). The whole transaction has to be looked

(«) Forget v, Oxtiginj, [189.0] A. C. 318, following Thachn- v.

llardij (1878). 4 (j. H. 1). (i85. It follows from what hiis Ijceii said

above on p. Tidit, that the question of gambling only arim's when at

least one of the parties is not a member of the Stock Kxcliange.

((.) GuUum V. IhulqiH (lt»01), 18 T. L. H. f. [0. A.] ; Tharhr v.

Hardy, xiijini ; cf. Stuhhn v. Slater, [IKIO] 1 Ch. 632 [C. A.].

(^p) Unirrrxal Stock E,rchanfif v. Strachan, [181(6] A. C. 166 ; /«
rr liivrc, [18H9] 1 (j. B. 7i»4 [C. A.].
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at in order to discover whether or "not in fact it is a

gaming transaction. Thus, when the speculating client

deals with his broker as with a principal the transaction

is probably of a gambling nature (</). The client agrees

to buy certain securities from the brojcer ; the broker

never buys the securities in the uiarket. but at each

account credits or debits his client with the difference

between the price at which the client agreed to buv and

the market price on pay day. The essence of gaming

and wagering is that one party is to win and the other

to lose upon a future event, which at the time of the

contract is of an uncertain nature (r). This is exactly

what happens when the broker is a principal, he makes

his profit out of the losses of his client (s). When the

broker is, an agent he gets his remuneration out of his

commission, and the rise or fall of the market makes no

difference to him (t).

Blank Transfers and Forgeries.

The legal effect of signing a transfer in blank in

order to enable the broker or the transferee to insert

the description of the securities to be transferred

depends upon whether the securities are transferable

in writing only or by deed. If they are transferable in

writing the transferee has authority to fill up the

(//) A broker, whether a member of the Stock Exchange or an outside
broker, is an agent, and what was said above as to the duties of a broker
applies equally to both kinds ; gambling is usually done through outside
brokers whose business is called the keeping of a " bucket shop."

(;•) Thacki'v v. Uurdy, supra.

(«) But even in such a case there may be evidence to show that
delivery was intended, and that the bargain was a genuine and not a
gaming transaction (^Culium v. Hodtjtx, supra ; Whitlard v. Davis
(1894), 10 T. L. li. 425).

(0 In re Hewett (1893), 9 T. L. K. 166 [C. A.].

2 L 2
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blanks (») ; if the securities are transferable only by

deed then transfers executed in blank are not valid as

deeds, and if they are tilled up by the broker or the

transferee, must be redelivered by the transferor (.c) ;

but it has been suggested—and there is no decision to

the contrary—that if the broker fills up the blanks

with a description of the securities which he has been

authorised to insert, the client would be estopped from

asserting that he had only signed in blank and that the

deed was consequently void {fj).

By the rules of the Stock Exchange (which in this

case express the rule of law) stockbrokers are jiersonally

liable if they obtain a transfer of securities by means of

a forged transfer, and they are bound to replace the

securities so transferred {:). Similarly, a broker who

induces the Bank of England, or any other bank where

stock is inscribed, to transfer stock under a forged

power of attorney, is lial>le in an action for breach of

an implied warranty of authority to indemnify the l)ank

against the claim of the stockholder for restitution (a).

Stamp Duties.

The regulations governing the duties to be paid on

various Stock Exchange transactions are to be found in

(m) In re Tahiti Cotton Co., Ex j)arte Sargent (1874"), 17 Eq. 273.

(J-) Hihhlewhite v. MWTorine (1840), 6 M. k. W. 200; Soclete
G4nriale dc I^arix v. Walker (1885), 11 App. Gas. 20; France v.

Clarke (18H4), 26 Ch. 1). 257.

(y) Per Sir G. Mellish. L.J., in Hunter v. Wnlterx (1871),
L. K. 7 Ch. App. 75, 87, expiiiinin'; Swan v. North liritixh AuntraUmian
Co. (18(;.S). 2 H. & C. 175 [Kx.Ch.] (when the broker had filled up the
blanks with tlie wrong shares).

(r) IleynohU v. Smith (1893), •) T. L. H. 4!)4 [H. L.].

ia) Starkry v. Bank of Emjland. [1908] A. C. 114 ; Sheffield Cor-
poration V. JSarelay, [1905] A. C. ;{92 ; Bank of England v. Cutl«r,

[1908] 2 K. B. 208 [C. A.]. And .see ante, p. 188.
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the Stamp Act, 1891 (54 & 55 Vict. c. 39) (referred to

as the principal Act) as amended by the Customs and

Inland Revenue Act, 1893 (56 Vict. c. 7), by the

Finance Act, 1899 (62 & 63 Vict. c. 9), and by the

Finance (1909-10) Act, 1910 (10 Edw. 7 c. 8).

Brokers are obliged to issue contract notes, the duty

on which varies according to the value of the security

dealt with. This amount varies from 6d. when the

value is over £5 and less than £100, to £1 where the

value exceeds £20,000 (/>). An exception is made in

the case of notes sent by a broker to his principal

when the principal is himself acting as broker or agent

for a principal, and is either a member of a stock

exchange in the United Kingdom, or a person who

bona fide carries on the business of a stockbroker in the

United Kingdom and is registered as such in the list

of stockbrokers kept by the Commissioners of Inland

Revenue.

Besides the duty payable on the contract note, ad

valorem duties of Is. 3d. per £50 up to £300 and '2s. 6d.

for every £100 or fractional part of £100 above £300,

are chargeable on the transfers themselves of marketable

securities. The expression " marketable security " means

a security of such a description as to be capable of

beini£ sold in anv stock market in the United Kinodom.

A distinction is made between securities not trans-

ferable by delivery and those which are. The latter

are charged at double the rate at which the former are

charged, but the duty is only paid once, viz., on the

occasion of the first transfer. Foreign securities issued

(&) Before 1910 it was Id., when the value of the securities was less

than £100, and Is. when the value was more than £100.
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in the United Kingdom, or securities the interest upon

which is payable in the United Kinodoni, are liabk» to

stamp duty, as are colonial government securities.

C/anadian government stock, and colonial stock to which

the Colonial Stock Act, 1877 (40 & 41 Vict. c. 59)

applies, are charged 2*". 0(/. for every £100 and any

fractional part ol: £100. No distinction is now (since

1910) made between a voluntary disposition f7ifer riros

and a transfer on sale, in the case of a voluntary dis-

position the duty must be paid on the value of the

security, in the case of a sale on the amount of the

consideration for the sale. When the system of passing

a name is adopted, the duty is charged on the price

paid by the ultimate purchaser.

Transfer of stock of the Bank of Enoland is cliarired

with a fixed duty of 7.<.-, i)d. Transfer of shares in

the Government or parliamentary stocks or funds are

exempt from all stamp duties.



PAKT IV.

BANKRUPTCY.

The earliest bankruptcy statutes date back to the

time of Henry VIII., and of Elizal^eth and James I.

Before 1861 the advantages of bankruptcy belonged

only to those who came under the category of traders,

but in an Act of that year non-traders were included

amongst those who could be made bankrupt. On
January 1st, 1884, the present Bankruptcij Act, 1883 (a)

(since amended and supplemented by the Bankruptcy

Act, 1890 (J)) ), came into force.

TFAo maij he made Bankruj)!.—(1) An infant may
probably be made a bankrupt if the debt on which the

bankruptcy is founded was incurred for necessaries, or

is a judgment debt founded on a tort, but the point is

not free from doubt (c). (2) Married women can be

made bankrupt if they are trading apart from their

husbands, but not otherwise, even if they are possessed

of separate property (d), and where a spinster married

(«) 46 & 47 Vict. c. 52.

(J) 53 & 54 Vict. c. 71. In this chapter the references are to the
Act of 1888 where not otherwise stated. The rules referred to are
the Bankruptcy Rules, 1886 and 1890.

(r) See Williams on Bankruptcy, p. 3.

(rf.) Married Women'.s Property Act, 1882 (45 & 46 Vict. c. 75) ;

E.I- ijartf Cuulsun (1888), 20 Q."B. D. 249 ; but a bankruptcy notice
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during an adjournment of a bankruptcy petition which

had been presented against her, it was held that she

was not h'able to further bankruptcy proceedings (<?).

A married woman is considered to be carrying on the

business so long as any debts incurred in it by her

remain unpaid. It is not necessary to prove the exist-

ence of separate property at the date when the receiving

order is applied for (/"). And the fact that the liuslxuid

takes some part in the management of his wife's busi-

ness does not prevent it from being treated as separately

carried on by the wife (</). (3) Aliens are included in

the Act, if eithei- (i) they are domiciled in England, or

(ii) liave ordinarily resided in, or have had a dwelling-

house or place of business in England, within a year

before the presentation of the petition (h). (4j Lunatics

cannot commit an act of bankru})tcy involving intent,

e.(/., fraudulent preference ; the}' can be adjudged bank-

rupt with the consent of the Court in Lunacy, but it

is doubtful whether this can be done without such

consent (i). (5) Convicts may be adjudicated (k).

(6) A partnership may l)e made baidvrupt ; but a

limited partnershij» must be wound up uniier the Com-
panies (Consolidation) Act, lUOb (/). (7) A deceased

cannot be utilised against them (//r Lyneit, [1893] 2 Q. B. 1 IS ; /// re

Francin, Iland/ortl S,' d'.. [1899] 1 Q. B. 5(56.

(0 III re A Debtor, [\i<m] 2 Q. B. 57(5.

(./") He Simon, [1909] 1 K. B. 201.

(V/) In re U'or/ileij, [1901] IQ. B. 809 ; Re Simon, xiipra.

(Jt) Bankruptcy Act, 1.S.SS (46 & 4 7 Vict. c. 52), s. 6 (li). As to the

limits of this pririciple, see In re A. Ii. S' Co., [1900] 1 Q. B. 541
;

[1901] A. C. 102.

(/) Williams on Bankniptcv, p. 5, and ]>ev LiNDLKV. L.J., in Be
Ffirnhtim, [1S95] 2 Ch. 799.

(A) Ex parte Greares (1882). 19 Ch. D. 1.

(/) See ante, p. 195.
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person canuot be made bankrupt on. proceedings in-

stituted after his death. His estate may, however, be

administered in bankruptcy (m) ; but where a debtor

dies after presentation of the petition the proceedings

will, unless the court otherwise orders, be continued as

if he were alive (n). (8) A registered company cannot

be made bankrupt, but it may be wound up under the

Companies Act (o).

To proceed against a person in bankruptcy, it is

necessary that a bankruptcy petition should be pre-

sented either by the debtor or by a creditor, and. in

accordance with this petition, that a receiving order

should be made. This cannot be done unless an act of

bankruptcy has been committed by the debtor. There

is one exception to this statement : if a judgment

summons is taken out against a debtor, the court

may, instead of exercising the jurisdiction to commit,

with the creditor's assent, make a receiving order

against the debtor ; in such case, however, the debtor

is deemed to have committed an act of bankruptcy

at the time the order is made (p). The court, how-

ever, cannot make a receivino- order unless there is

evidence of means which would have justified the

making of a committal order (q).

The following are acts of bankruptcy

—

Acts of Bankruptei/ (r).— (a) " 1£ in England or

elsewhere he makes a conveyance or assignment of his

(?h) 'i^epost, p. 570, («) Section 123 ; ante, pp. 218—237.

(«) Section 108. (yv) Section 103 (5).

iff) Re A Debtor, [1905] 1 K. B. 374.

(r) Bankruptcy Act, 1883 (46 & 47 Yict. c. 52"), 8. 4, as amended by

the Bankruptcy Act, 1890 (53 & 54 Vict. c. 71), s. 1 ; the parts added
by the Bankruptcy Act, 1890, are those italicised in the text below.
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property to a trustoe or trustees tor th<' henefit ot" his

creditors trenomily."

An assignment to one or more particular creditors

is not an act of bankru])tey under this head, nor is an

assignment of" his proi)erty by a debtor tor the benefit

of his trade creditors only : the act of bankrui)tcy here

meant is a conveyance of all a debtor's property to a

trustee, who is to represent all the creditors (s).

A creditor who has acquiesced in a deed of assign-

ment or has recognised the title of the trustee there-

under, e.;/.^ bv trading with him as such, cannot rely on

the assignment as an act of bankruptcy, althougli

he may not have assented to the deed so as to be bound

thereby (/), But such a creditor may ])i-esent a petition

founded on an independent act of Ijankruptcy (?/).

(b) "If in England or elsewhere lie makes a fraudu-

lent conveyance, gift, delivery, or transfei- of his

property, or of any part thereof" (.r).

(c) "If in England or elsewhere he makes any con-

veyance or transfer of his property or any part thereof,

or creates any charge thereon which would under this

or any other Act be void as a fraudulent preference if

he were adjudged bankrupt" (/|).

It should l)e noted that in both these sub-sections the

fraudulent conveyance is the cause of its being made an

act of bankruptcy ; a l)ona fide conveyance or gift may

be set aside, but it will not ground a petition.

00 Ih re Phillipx, [1900] 2 Q. B. 32'J.

(0 Ex partf .Strai/ (1HC7), L. K. 2 Ch. 374 ; ///• Jlriiulln/, [lUOC]

1 K. B. 377.

(«) In re Mills, [1906] 1 K. B. 3K9.

(.r) The as.si<,'ument of his business hy an insolvent trader to a one-

man coinpiiny may lie frauciulent ami void as au act of bankruptcy,

hiee In re Carl JIhtli, [1899] 1 Q. B. 012.

(y) Hcej/oift, p. 543.
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(d) " If with intent to defeat or delay his creditors

he does any of the followinii things, namelv, departs

out of Eno;hind, or beino- out of Enghind remains out

of Enghind, or departs from his dwelling-house, or

otherwise absents himself, or begins to keep house."

In this case there is no act of bankruptcy unless there

be an intention to defeat or delay creditors ; a mere

staying at home, or going abroad, though in fact

followed by delay in payment, will not be an act of

bankruptcy (z) : but, of course, -all the circumstances

will be looked to, and the court will find the intention,

when existent, from the facts. Leaving a place of

business without paying
^
creditors or notifying the

change of address is an act of bankruptcy within this

sub-section (a).

(e) " //" execution against him has heen levied hy

seizure of his goods under process in an action in any

eou7't,'or in any civil proceeding in the High Court, and

tlie goods have been either sold or held by the sherijf for

twenty-one days. Provided that, where an interpdeader

summons has been taken out in regard to the goods seized,

tlie time elapsing between tlie date at lohich such summons

is taken out and the date at which flte sherijf' is ordered to

icithdraw, or any interpleader issue ordered tliereon is

finally disposed of, shall not be taken into account in

calculating such period of twenty-one days "'
(b).

(f) " If he files in the court a declaration of his

inability to pay his debts or presents a bankruptcy

petition against himself."

(r) Ej: parte Brandon (1884), 25 Ch. D. 500.

(fl) Iji re Wursley, [1901] 1 Q. B. 309.

Qb) Bankruptcy Act, 1890 (53 & 54 Vict. c. 71), s. 1.
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(g) " If a creditor has obtained a final jiuloment (c)

[any peri«on icho f.t for the time heintj entitled to enforce

a final jmlf/ment being deemed such a creditor {d)\

against him for any amount, and execution thereon not

having been stayed (c), has served on him in England,

or, by leave of the court, elsewhere, a bankruptcy

notice under this Act, requiring him to pay the judg-

ment debt in accordance with the terms of the judgment,

or to secure or compound for it to the satisfaction of

the creditor or the cotirt, and he does not, within seven

days after service of the notice, in case the service

is etiected in England, and in case the service is effected

elsewhere, then within the time limited in that behalf

by the order giving leave to effect the service, either

comply with the requirements of the notice ( /"), or

satisfy the court that he has a counter-claim set oft' or

cross-demand which equals or exceeds the amount of

the judgment debt, and which he could not set'up in

the action in which the judgment was obtained."

It should be noted that the judgment debt may be of

any amount, and that there are but three ways of

avoiding committing the act of bankruptcy, viz.

:

(f) A garnishee order absolute is not a " final judgment" within the

meaning of this section (JJ.r parte C/iiiuirri/ (1884), 12 Q. B. I). 812).

"A final jiulf^ment moans a judgment in an action hy which the

question whether there was a pre-existing right of the plaintiff against

the defendant is finally determined in favour either of the pkintiff or

of the defendant " (Lord EsHER, in J{f Riddtll (1888). 20 Q. B. D.. at

p. 516).

(jl) Bankruptcj' Act, 1890 (53 & 54 Vict. c. 71). s. 1.

(r) This would include a case where leave to issue execution was
necessary and had not been obtained. See Ex jiarte Idi' (1886),

17 H. B. 1). 7.->,-., and K. 8. C, <>. XLII., r. 10.

(^/) If the debtor gives a promissory note, which is taken, though

conditionally, the creditor cannot get a receiving order on the notice

(Ex parte Matthew (1884), 12 Q. B. D. 506).
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(i) paying
;

(ii) giving satistactory. security
;

(iii)

showing a cross-claim equal to or exceeding the

judgment debt, which could not have been set up in the

action in which judgment was obtained.

(h) "If the debtor gives notice (a) to any of his

creditors that he has suspended, or that he is about to

suspend, payment of his debts."

Procedure.

TJie Petition.—This may be presented either by the

debtor or bv a creditor, or several creditors may join in

doinc[ so. The followino- are the conditions on which a

creditor may petition (h) : (i) the debt due to him or. if

more than one join in the petition, the aggregate amount

of the debts, must amount to £50
;

(ii) it must be

liquidated and due immediately or at a certiiin future

time ;
(iii) the act of bankruptcy on which it is grounded

must have occurred within three months before the

presentation of the petition
;

(iv) it must be shown

that the position of the debtor is such as to render him

liable to the English bankruptcy law (i)
;
(v) if the

creditor is secured, he must in his petition, either state

that he i> prepared to surrender his .security, or give an

estimate of its value, and in the latter ease there must

be a bahmce of at least £50 owing to him after deduct-

ing from his debt the estimated value of it (k). If the

(//) This notice need not be in writing ; it suffices if the language
used 1)6 such as to lead any reasonable person to suppose that the debtor
intended to suspend jiaymeiit (^Crouk v. Movley. [LSlM] A. C. 816). See
also la re Scott, [1896] 1 Q. B. 619 ; In re Miller, [1901] 1 Q. B. 51

;

and (/. Cloiitjh v. Samuel, [1896] A. C. 442.

(//) Section 6.

(i) Ante, pp. .519—521.
(k") Section 6 (2). The trustee cannot redeem at the value so assessed

(^Re Vautin, [1899] 2 Q. B. 549).
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petition is that of the debtor, he must allege in it his

inability to pay his debts (7). Whoever presents the

petition must pay the stamp duty and give a deposit (in)
;

and is liable in the first instance for the costs of all

proceedings under the Act down to and including the

making of the receiving order (n).

The place of presentation is (i) the High C/Ourt of

Justice, where the debtor has carried on business or has

resided in the London bankruptcy district during the

o-reater part of the six months before the presentation

of the petition, or for a longer period thereof than in

the district of any county court, or when he is resident

abroad, or when his residence cannot be ascertained
;

(ii) in any other case in the county court within whose

district the debtor has resided or carried on business

during the greater part of the said six months (o).

Preference is to be given to his '* business " over his

" residential " district (p).

Proceed'nufs on the Petition (<]).— If it is presented by

the debtor, the court will at once make a receiving

order ; if by a creditor, an affidavit must be filed

verifving the facts stated in the petition. The jietition

w^ill be heard after an interval of eight days at least

from the date of service, and the creditor must be

prepared to })rove the continued existence of his debt,

the service of the petition and the act of bankruptcy (?).

(/) Section 8.

(?h) The total amount is about £10 ; r. 147.

(«) Rule 183 by r. 125 he has a certain priority in respect of his

deposit anil costs.

(()) Sections 95, 9(>. As to transfers, see s. 97.

Ip-) Kule 145.

(17) Section 7. (?•) Section 7 (2).
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If there are several debtors, the petition may be dis-

missed as against one or more alone (s). If there are

several petitions against one debtor, or against joint

debtors, these may be consolidated (t). If a creditor

who has the conduct of the proceedings is dilatory, a

new petitioner may be substituted (u). When a petition

has been presented either by the debtor or a creditor,

it may not be withdrawn without the leave of the

court (x).

The Receivin^^^rder.—This may be made at any

time after the presentation of the petition, but, in

the case of a creditor's petition, not until after the

hearing.

The effect of this order is to constitute the official

receiver—an officer appointed by the Board of

Trade f //)—receiver of the property of the debtor, and

to take awuv from the creditors all remedies against the

property or person of the debtor, except from (i) secured

creditors (~) ;
(ii) creditors whose debts are not provable

in bankruptcy (a) ; and ( iii ) to a certain extent, the land-

lord
(Jj).

Any proceedings (e.g., action, execution) mav
be stayed by the court when a petition has been

presented, though a receiving order has not yet been

made (c).

If the nature of the case requires it, the official

receiver may be appointed interim receiver before the

making of a receiving order (d).

(s) Section 111.

(0 Section 106. (y) Post, p. 548.
(m) Section 107. (-) section 9 (2).
(x) Sections 7 (7) and 8 (2). (d) Po#, p. 564, and s. 9 (1).

(*) Fo«t, p. 562 ; s. 42, and Bankruptcy Act. 1890 (53 & 54 Vict,
c. 71), s. 28.

(p) Section 10 (2). (rZ) Section 10 (1).
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The court has a general discretion under s. 104

of the Act of 1883 to rescind its orders, and can there-

fore rescind a receiving order. In exercising this dis-

cretion the court is not confined to the grounds on

which an order of adjudication can be annulled (e). If

the receiving order is obtained by the presentation of a

petition under circumstances which amount to an abuse

of the process of the court, it will, of course, be

rescinded (/).

Creditors^ Meetings.—The tirst meeting is generally

the most important, and is often the last. On this

occasion the chief business consists of the determination

whether a proposal for a coin})Osition or scheme of

arrangement shall be entertained, or whether it is

desirable to have the debtor adjudicated bankrupt, and if

bankruptcy is resolved upon or has ensued the apj)oint-

ment of a trustee and a connnittee d( inspection. This

meeting may l)e adjourned or any particular question

mav be left to a subsequent meeting.

The procetlure to be observed at these meetin|;s will

be found in the Bankruptcy Act, 1883, Sched. I., and

in the rules of \iiiH^) and I8i'0. The following ])oints

are important

:

Notice must be sent to every creditor as soon as

possible. The first meeting must be held not later than

fourteen days after the date of the receiving order,

unless the court thinks fit to order otherwise. The

0) Jn ir l:o(L [1898] 1 Q. B. 241. For the grounds on which an
adjudication can be annulled, see /;<«/, p. 531.

(/ ) In re Beth, [1901] 2 K. B. 39. In this case the debtor repeatedly
presented petitions against himself for the purpose of avoiding the effect

of orders for his committal. But in a proper case the debtor may relieve

himself from such pressure by seeking the protection of tlie bankruptcy
court {In re Hnncovh, [1894] 1 K. B. .j8.5).
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official receiver or his nominee shali preside at the

first meeting ; on snbsequent occasions those pi'esent

may choose their own chairman. Three creditors (if

there be as many) will form a quorum, though if

there be no quorum the meeting may elect a chair-

man, admit proofs, and adjourn. All may vote whose

proofs are admitted for liquidated debts which are

not contingent. The chairman may reject a proof for

the purpose of voting, but his decision is subject to

revision by the court. Proxies (</) are allowed, and these

are of two kinds : (1) general, which empower the

holder to act in all matters till the proxy is revoked ;

these can be given only to a manager, clerk, or other

person in the regular employ of the creditor, and such

employment must be stated on the face of the proxy ;

(2) special, which are authorities to act at a specified

meeting or its adjournment, and to vote (i) for or

against a specific proposal for a composition or scheme

of arrangement
;

(ii) for or against the appointment of

a specified person as trustee at a specified rate of

remuneration, or as a member of the committee of

inspection, or for or against the continuance in ofiice of

any specified person as trustee or as a member of the

committee of inspection, or (iii) on all questions or any

matter other than those above referred to arising at any

specified meeting or adjournment thereof. In both

cases, the form of proxy must be filled in by the

creditor himself, by his manager or clerk, or by a com-

missioner to administer oaths in the Supreme Court, or

by some authorised agent if the creditor is abroad, and

((7) See as to these, Bankruptcy Act, 18!>0 (o:5 & 54 Vict. c. 71), s. 22,

and Bankruptcy Rules, 1886 and 18^0. 245 ct wq. ; also Bankruptcy
Act, 1883 (4G i: 47 Vict. c. 52), Sched. I.

M.L. 2 M
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be deposited with the trustee, or with the official

receiver, not later than four o'clock on the day before

the meeting is to be held.

A secured creditor may vote after deducting from his

proof the value of his security ; but the trustee may
within twenty-eight days of the vote buy him out at the

estimated value plus twenty per cent. (A).

Public Examination (i).—The debtor must submit a

statement of affiiirs (/), and as soon as possible after-

wards he must undergo an examination in open

court (/) touching his property, and his conduct with

regard to it. It is the duty of the official receiver to

get the appointment for examination, to give notice to

the creditors and to the debtor, and to publish it in the

Gazette and in a local paper (m).

The debtor is put upon his oath, and may be

examined by the court, the official receiver, the trustee,

or by any creditor who has tendered a proof or his

representative authorised in writing. Notes are taken,

and tliese must be signed by the debtor after being read

over to or by him. The court may adjourn the exami-

nation if it sees fit, and, if the debtor is contumacious,

may do so sine die ; this makes it necessary for the

debtor, when he desires to have his examination

(Ji) Schedule I., rr. 10, 12. This must be distinguished from the

procedure adopted when the creditor values his security for the purpose
of proving for a dividend on the balance. See pout, p. 563.

CO Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 17 ; Bankruptcy
Act, 18i)U (53 i: 54 Vict. c. 71), s. 2.

(A-) See y^d.v^ p. 540.

(/) When the debtor cannot, from incapacity, attend the court, an
order miiy be made dispensing with the examination, or directing that

it be held at such place and in such manner as the court thinks
expedient (Bankruptcy Act, 1890 (.")3 & .54 Vict. c. 71), s. 2).

(w) Rules 184, 186.
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continued, to get a fresh appointment and to bear

personally the expense of advertising. Further, a

warrant may be issued for his arrest (71). The exami-

nation must not be concluded till after the first meeting

of creditors has been held, but at any subsequent time

the court may declare itself satisfied.
t

Adjudication (o).—Until the debtor has been ad-

judged, he is, technically speaking, not yet a bankrupt.

He may, at his own request, be adjudicated at the time

of the receiving order (p). As a rule he is not made

bankrupt till the creditors have met. The following

are grounds for adjudication : (i) an ordinary (q)

resolution of the creditors in favour of adjudication
;

{ii) that no resolution of any kind has been passed
;

(iii) that the creditors have not met
;

(iv) that a

scheme has not been accepted within fourteen days

after the j^ublic examination ; (v) that the debtor has

failed without reasonable cause to give a proper account

of his affairs (r). In short, a debtor is always adjudi-|

cated, unless the creditors adopt a scheme or accept a I

•composition which is satisfactory to the court, and
*

which is actually carried into effect.

An adjudication may be annulled (1) if the court f

thinks that the . debtor should not have Been made \

bankrupt (s) ; or (2) if the debts are paid in full or \

secured to the satisfaction of the court (t) ; or (3) if a '

scheme is accepted after adjudication (u). Even where

(n) Rule 185.

(0) Section 20.
*

(;;) Rule 190.

((/) An ordinary resolution is one carried by a majority in value of

the creditors present and voting in person or by proxy (s. 168).

(;•) Section 16 (3). See jjast, p. 540.

(.<) Section 35.

(0 Sections 35, 36. (;<) Section 23 (2).

2 M 2
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the debts have been paid in lull, the court has dis-

cretion to refuse an order ol' annuhnent. Thus, where

the l)anki-ui)t had been ouilty ot" a t'als-ilication of his

statement of affairs, and of a substantial conceabnent of

assets, tlie court refused to annul the adjudication (.c).

An unconditional release oiven to the bankrupt is not

equivalent to payment in fullCy). As to the effect

of annulment, see Bankruptcy Act, 1^83, ss. 23 (2)

and 35 (2),

The effect of adjudication is to make the debtor a bank-

rupt, and as such subject to certain disqualifications, and

to vest his pro|)erty in the trustee for tiie tiuie beini^;.

J2i£iilianje (z).—The discharge is the order of the

court granting the bankrupt a release (a), and removing

from him the status of l)ankruptcy.

A Ijankrupt may api)ly at any time for an order of

discharge, and the court will a])point some day subse-

quent to the day of public examination on which to
.

hear the ap[)lication. This is heard in open court after

fourteen days' notice to the creditors ; and the trustee,

the creditors, and the official receivei- may all op[)Ose.

The official receiver's report on the debtor's conduct

and affairs, which is taken as prinui facie evidence, is

read, and the debtor must give notice if he intends to

dispute any statement contained in it (aa). If the

court thinks fit, it grants a discharge.

The discliarge is either (i) iincoitditional, (ii) con-

ditional, (in) suspensive, or (iv) roitdil/'o/ud and siispen-

(.r) In re Taylor, [1901] 1 Q. B. 744.

(y) Lire Kecf, [1905] 2 K. B. 666.

(.-) Bankruptcy Act, 1890 (53 &. 54 Vict. c. 71), s. 8.

(a) ^eepogt, p. 535. {(in) Rule 238A.
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^ive. An uuconditional dischar«;-e frees the bankrupt

ut once as from the date of the order. A conditional

order has the same effect, but subject to conditions

binding his after-acquired property ; e.g., he may be

required to set aside for his creditors' benefit so much

money each month ; or he may be required to consent

to judgment being entered against him for a given

amount (Ji) . A suspensive discharge stays the operation

•of the order till the expiration of a certain time ; e.g.,

two years.

The court has a discretion subject to appeal ;
save

that the discharge must be either refused, or suspended

for at least two years, or suspended until the bankrupt

has paid a dividend of 10*\ in the £, or granted, subject

to the condition of judgment being entered up against

the debtor for any part of the unpaid provable debts, in

the following cases, viz. :

(a) When the bankrupt's assets are not of a value

equal to IO5. in the £ on his unsecured

liabilities, unless this has arisen from circum-

stances for which he cannot justly be held

responsible.

(b) When the bankrupt has omitted to keep such

books of account as are usual and proper in

the business carried on by him (c), and as

sufficiently disclose his business transactions

and financial position within the three years

immediately preceding his bankruptcy (d)
;

(Zi) Execution will not be allowed to issue without the leave of the

court (Bankruptcy Act, 18'J(J (53 & 51 Vict. c. 71), s. 8 (2)).

(r) This is strictly construed and will not apply to speculations

outside the business (/« re _Mi:fto/i (1887), 18 Q. li. I). 015).

Qd} And this without the need of skilled investigation (iZe Reed
and Bowen (1886), 17 Q. B, D. 241).
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(c) When he has continued to trade after knowing

himself to be insolvent
;

(d) If he has contracted any debt provable in bank-

ruptcy without having at the time of con-

tracting it any reasonable or probable groimd

of expectation (proof whereof shall lie on him);

of being able to pay it

;

(e) If he fails to account satisfactorily for any loss

of assets or deficiency of assets to meet hi&

liabilities ;

(f) If he has brought on or conti-ibuted to his bank-

ruptcy by rash and hazardous speculationSy

or unjustifiable extravagance in living, or by

gambling, or by culpable neglect of business

affairs ;

(g) If he has put any of his creditors to unnecessary

expense by a frivolous or vexatious defence

to any action properly brought against him :

(h) If he has within three months jircceding tlio date

of the receiving order incurred unjustifiable

ex})ense by bringing a frivolous or vexatious

action
;

(i) If he has within three months before the date of

the receiving order, when unable to pay his

debts as they become due, given an undue

preference (e) to any of his creditors
;

(j) If within three months preceding the receiving-

order, he incurred liabilities with the view of

making his assets equal to 10a-. in the £ on

his unsecured liabilities

;

(e) Not necessiirilv a " fraiitlulctit " pvolorernc (I/i re Bryant, [ISDoJ

1 Q. B. 420).
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(li) If on any previous occasion he has been adjudged

bankrupt, or has made a composition or

arrangement with his creditors
;

(1) If he has been guilty of any fraud or fraudulent

breach of trust.

If he has committed any misdemeanor under the

Bankruptcy Act, 1883 (/), or under the Debtors

Act, 1869 (//), or any other misdemeanor or felony

connected with his bankruptcy, the discharge must be

refused, unless for special reasons the court otherwise

determines.

The effect of discharge (h) is to release the bankrupt

(but not his partner, or his surety) from every provable

debt (?'), except in the following cases : (i) a debt due

on a recognizance (k)
;

(ii) one occurred for an offence

against the revenue (k)
;

(iii) a debt incurred through

fraud, or a fraudulent breach of trust. It will not

protect him from criminal proceedings.

The Debtor's Property.

The debtor's property, in the broadest sense of the

word, includes everything to which he has a title in

possession or remainder, present or contingent. For

bankruptcy purposes, it may be classified as property

divisible, and property not divisible, amongst his

creditors.

(/) See s. 31 of the Act.

(»7) 32 & 33 Vict, c. 62, -

(/i) Bankruptcy Act, 1883 (46 & 47 Vict. c. 52). s. 30. There are

certain liabilities other than those above stated from which the bank-

rupt is not released by discharge ; lor these, see Bankruptcy Act, 1890

(J)i & 51 Vict. c. 71), s. 10.

(/) See post, p. 563.

(70 Unless the Treasury gives its consent in writing.

> >
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Propertij Divisible (l).—(i) All property belonging

to the bankrupt at the commencement of the bank-

ruptcy (m). (ii) All pro}»erty acquired by or devolving

on him before discharge.

The l)ankrnpt is entitled to deal with after-acquired

personal property (including leaseholds) (/*) as owner

imless and until the trustee intervenes to claim it, and

if in the meantime the bankru])t disposes or contracts to

dispose of it for value to a bona tide purchaser, the trus-

tee cannot afterwards claim it (o). Knowledge of the

bankruptcy on the part of the purchaser is immaterial,

and he need not go to the trustee to make inquiries b(^fore

buying (o). The trustee has no right to such part of

the bankrupt's personal earnings as is necessary for the

support of himself and his family (//). But an undis-

charged bankrupt can give no title to real estate whether

equitable or legal (y). The distinction thus drawn

between real and personal estate appears to rest uj>on a

very unsatisfactory footing (?), and undoubtedly k'ads

to much hardship and injustice in cases where a bank-

(/) Section 44.

(w/) I.e.. at tlie date when he committed the earliest act of bankruptcy
on which the petition could have been founded (s. 43).

(«) In re Clayton and lia relay's Otntract, [189.5] 2 Ch. 212.

((() Ilrrherf v. S>ii/er (1H44), h Q. B. Hfi.j ; Co/irn v. Mitrhdl (1890),
25 Q. 15. 1). 2(12 ; ll'iint v. Fripp, [1898] 1 Ch. <;9(). The value '^wvn
need not augment the bankrupt's estate ; a settlement on marriage of

after-acquired property will be good (^Ite Ji<hrrn(V.i Trust, [1911]
1 Ch. 687).

(;y) In re liobrrts, [1900] l.Q. B. 122.

('/) lie New Land Assoe'uition and Gray, [1S92] 2 Ch. ];{8
;

Ofiieial Iteceirer v. Coolie, [lS9(i] 2 Ch. (j(il. After-acquired real

estate which undischarged bankrujits purchase as partners for partner-

ship |iurposes must be treated as personal estate, and a good title can be
given by conveyance to a purchaser before the intervention of the

trustee {lie Kent Covnty, ete. Gas. Co., Limited, [1909] 2 Ch. 196).

(r) Per Neville, J., in Official Receiver v. Cooke, [1896J 2 Ch,,

at p. 670.
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nipt (possibly under an assumed name) has acquired

-and sold realfestnte to a purchaser in good faith.

• (iii) The right to exercise all powers in respect of

property which the bankrupt might have exercised for

his own benefit, except the right of nominating to an

ecclesiastical benefice. This would seem to include the

right to bring actions both in contract and in tort.

The following limits are suggested (.<;) : a right of

action arising on a tort resulting immediately in injury

to the person or feelings of the bankrupt, will not pass

to the trustee ; nor will a right of action for breach of

contract similarly resulting (e.(/., to cure, to marry).

If the estate is dlrecth/ affected together with the

l^erson, perhaps the cause of action will be split, and

so much of it as relates to the estate will pass to the

trustee {t) . If a bankrupt has been wrongfully dismissed

from his employment after adjudication, the right to sue

for damages remains in him and does not yest in his

trustee (w). It must also be borne in mind that the

trustee is, under the bankruptcy laws, only statutory

assignee of the bankrupt's choses in action (?/«), and

therefore takes them subject to all equities existing at

the date of the commencement of the bankruptcy. He
-cannot, for instance, obtain priority oyer a good equit-

able mortgagee thereof for value merely by giving

notice before the mortgagee (x).

(iv) All goods being, at the commencement ( //) of

the bankruptcy, in the possession, order, or disposition

(«) Williams (9th ed.), pp. 225, 226.

(0 Rose V. £vckctt, [1901] 2 K. B. 449.

(m) Bailey v. Thurston, [1908] 1 K. B. 137.

(«?/) ^ee ante, p. 53, note (/).

(a;) In re Wall is, Ee i)arte Jenlts, [1902] 1 K. B. 719.

Cy) See note (?«), suj?ra.
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of tlio bankrupt, in his trade or business, by the

consent and permission of the true owner, under such

circumstances that he is the reputed owner thereof,

Choses in action, other than ilebts due or iirowini>; due

to the bankrupt in tlie course of his trade or business^

are not '" goods " within tliis section (z). Tiie reputa-

tion of ownership may be excluded by a well-known

custom. e.<i., hotel furniture is not in the reptited owner-

ship of the bankrupt, since it is well known that such

furniture is frequently hired (a). Where goods are

taken by the trustee under this clause, the true owner

is entitled to prove for their value {h). The section i&

usually referred to as the " reputed ownership " clause.

Propertt/ not d/risilde (a).—(i) Tools of a bankrupt's-

trade, and the necessary wearing a}»})arel and bedding

of himself, his wife and children, to a value, all

included, of not more than ,-£20. (ii) Projierty held

on trust for others, if it can be distinguished from the

bulk of the bankrupt's own property, /.^\, if it is^

ear-marked (c). (iii) The right of presentation to an

ecclesiastical benefice. In addition to t^>e above, which

are specially mentioned in the Act, we may add (iv).

Property which is subject to be divestetl by the bank-

ruptcy, e.^*/., an estate given to X. until he becomes a

bankrupt, and then to Y. ; but such a defeasance is

very strictly construed, (v) The l)enefit of contracts-

requiring the personal skill of the ])ankru})t (e.f/., to

sing) ; in this case, if the i)ankrui)t elects to })crforui

(--) Section 44 (2) (iii)
;
Jn rr Parher (1S85), 14 g. B. D. 636.

(«) Section 44 (1), (2).

(i) In re Button, [1907] 2 K. B. 180.

(c) In re JlnlUtt ^- Co., [181t4] 2 Q. B. 237.
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the contract, the trustee may enforce it as against the

other contracting party.

The following cases should be observed :

The benefit of a clergyman's stipend does not go

to the trustee, but it may be sequestrated (d). In this

event, an amount to be fixed by the bishop must be

allowed to the clergyman ; and the curate's stipend for

services rendered during four months before the date

of the receiving order, to an extent not exceeding £50,

is payable in priority in full.

So much of the salary of an officer (e) or civil servant

of the state is obtainable by the trustee in bankruptcy,

as the court may direct, but the ^vritten consent of the

chief officer of the department must be obtained before

the order can come into force.

Where a l)aukrupt is in receipt of a salary or income,

i.e., of some income payable at a fixed time, or is

entitled to half pay or pension, the court may make

an order that such salary or part of it be paid to the

trustee ( /').

Discovert/ of the Dehtor's Property (<j).—After a

receiving order has been made, the court may, on the

application of the official receiver or the trustee, order

any of the following to come before it and be examined

on oath concerning the debtor, his dealings, or pro-

perty : the debtor, his wdfe, anybody suspected of

having in his possession property of the debtor, or of

being indebted to him : anybody suspected of being

(<Z) Section 52. (e) Section 53.

(/) As to the meaning of salary or income, see lie Shine, [1892]
1 Q. B. 522 ; He Graydon, [ISUG] \ Q. B. -117.

(//) Section 27.
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acquainted with the del)tor".s affairs. These persons

may he required to produce a!iy relevant documents in

their custody or power. It" any person on examination

admits that he is indehted to the dehfor or in possession

of property hekuiginji; to him. an immediate order may
he made lor payment of the deht or deHvery up of the

property.

Ownership of the .Proj>e)'ti/.—From the date of the

adjnilication and until the ap})ointment ot" a trustee,

and during any vacancy in the trusteeship, the ofHcial

receiver is trustee for the })urposes of the Act. The

trustee when appointed takes the ])ro[)erty, and when

there are resignations and new appointments it passes

from trustee to trustee. No conveyance is necessary
;

the certificate of aj)[)<»intment (h) is sufficient evidence

of ownership.

riEBliiE!aJDLtW*ES.

(1) He must })repare a statement of afairs (i) which

will give full particulars as to his assets, dehts,

creditors, securities held l)y them. etc. This must he

verified hy affidavit, and must he made within three or

seven davs after the receiviii"; order, according; to

whether the [)etition was presented liy liimseif or hy

his creditors (/). If necessary, the official receiver wil

allow him skilled assistance in the })reparation ot" this

statement. (2) He may he reijuired hy the court to

file a ]»rofit and loss and a cash account showing his

dishursements and receipts for any period ; the official

receiver may order him to do the same for the period

(/() Hec jwxt. \u '>')0, (0 Section Hi.

(A) This time may be extended by tin- otlicial receiver (r. 218).
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of two years immediately preceding -the date of the

receiving order or less (7). (3) He must be present

at meetings or at special appointments, and must submit

to any examination, and must give full information.

(i) He must give an inventory of his property, and, if

adjudged bankrupt, aid to the uttermost in its discovery,

realisation, and distribution (»*). This he must do even

atter discharge, and. if the discharge is subject to a

judgment or to any other condition as to his future

earnings or after-acquired })roperty, he must file

annuallv a statement of his income, and oive full

information with relation to it (h).

Third Parties, and the Debtor's Property.

Sometimes it happens that there is a competition

between the interests of a third party— /.^., a person

other than the debtor or the trustee—and the estate.

The cases below mentioned are important.

(a) Execution Creditors (o).—AVhen execution has

issued against the land, goods, or debts of the bankrupt,

the creditor retains the fruits of his diligence only if

execution is complete by the seizure and sale of the

goods, or seizure or appointment of a receiver over

the land, or the receipt of the debt, and this before the

date of the receiving order and before the creditor

has notice of any act of Ijankruptcy which has been

committed within throe months before the petition.

But even then the creditor is not absolutely safe.

(/) Kule 338.

(«/) Section 24. («) Kule 244.

00 Baiikruptcv Act. 1883 (40 k 4 7 Vict. o. r,2). s.s. 45, 46, and
Bankruptcy Act, 1890 (53 & 54 Vict, c. 71), ss. 11, 12.
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Where goods are seized, if the amount of the levy

exceeds £20, the sheriff must deduct the expenses

of execution, and retain the bahince of the proceeds

of the sale or of money paid to avoid it (/>), for

fourteen days : if durino; that time he receives notice

of a l)ankruptcv petition, on which a receiving order is

eventually made, he must hand over the money to the

trustee, otherwise the creditor gets it. If. previous to

sale, or the comidetion of the execution l)y the receipt

or recovery of the full amount of the levy, notice is

served on the slieritf that a receiving order has been

made against the debtor, he must hand over the goods,

and any money received in part satisfaction, to the

trustee or official receiver on request. But a bona fide

]»urchaser at a sale by a sheriff does not fail to acijuiro

a good title against the trustee.

(b) Avoidance of Voln/itari/ Settlement.>( {>/).—If a

voluntary settlement is not fraudulent and more than

ten years have elapsed from the making of it, it is

unimpeachable. If less than ten years but more than

two have elapsed, the settlement is voidable (r) by the

trustee, unless those claiming under it show (i) that

the settlor was solvent at the making of the settlement

without the aid of the property comjirised in it ; and

(ii) that the interest of the settlor })assed to the trustee

(/;) The sale must be public (s. 145), unless the court othcrwiHe

orders.

(</) Section 4 7. The word "settlement" includes a conveyance of

property, and, indeed, any disposition, verbal or not, which is in the

nature of a settlement (//<• Vmuiittiirt, [I.H!)8] 1 Q. B. LSI). This
flection docs not apply to the administration of the estates of deceased

insolvents (//< re Gould (1S87), IK Q. H. 1). 92).

(r) Jlr JiriiU, [1893] 2 Q. B. 381 ; approved In re Carter and
Keiulcrdinc'g Contract, [1897] 1 Ch, 776.
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of the settlement on the execution thereof. If it was

executed within two years of the commencement of the

bankruptcy {s) it is void (t) as against the creditors.

A gift of personal property

—

e.g., jewellery—will be

a settlement within this section, if although there is no

restriction on the donee's power of alienation, yet the

intention was that the donee should use or retain the

property for an indefinite time (n),

(c) The following settlements are excepted from the

operation of s. 47, viz. : (1) a settlement made before

and iu consideration of marriage
; (2) a settlement

made in favour of a bona fide purchaser or incum-

brancer for value ; or (3) a post-nuptial settlement on

a vv'ife or children of property which has accrued to the

settlor in his wife's right. Agreements to settle on

marriage are void as against the trustee in bankruptcy,

unless the money or property to be settled has, as a

fact, been paid or transferred to the trustee of the

settlement before the bankruptcy ; or unless the property

accrues in right of the wife (./').

(d) Fraudulent Preferences (//).—If a person unable

to pay his debts as they become due, within three

months before the presentation of a bankruptcy petition

•upon which he is adjudged bankrupt, with a vieio to

prefer a creditor, transfers property to that creditor,

pays the debt, or allows his property to be taken

for the debt, he has made a fraudulent preference,

(.<) Re Beis, [1904] 1 K. B. 451. Reversed on another point by the
House of Lords, ^I'.b nam. Clourjh v. Samiiel, [190.j] A. C. 442.

(t) Or rather, voidable {Re Brail, x)ij)ni).

(m) Re Tankard, [1899] 2 Q. B. .57.

(«) Section 47 (2). (y) Section 48.
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which is void against the trustee in bankruptcy.^

to whom the creditor must return the property or

money. The word "preference" impHes an act ot

free will, and therefore any facts showing that the

advantage given to the creditor was not voluntary will

be entitled to great weight. Thus, pressure by tlie

creditor, especially where it involves a threat of legal

proceedings, has be^n held to negative a fraudulent

preference (c). A mistaken apprehension that legal

proceedings would be taken has been held sufficient

for this purpose (a). So also if the del)tor's object was

to shield himself against the possibility of criminal

proceedings for l)reach of trust (l>). And even a desire

upon the debtor's part to re[)air a wrong that he has

committed (e.^f., a breach of trust), though the l)reach

was at the time only known to himself, has been treated

as warranting the conclusion that there was no })re-

ference (c). But the rights of a third person who for

value and bona fide has obtained the bankrupt's property

from such creditor, are not to be affected.

(e) Mortgaijees.—These are secured creditors, and

may realise for their own benefit ((/). As to mortgages

of personal property, see under " Bills of !Sale " (e).

If the security is on real estate the creditor may apply

to the court, and an order may be made for a sale,

accounts, and inquiries. The trustee will get the

conduct of the sale where the security is sufficient {f\

(--) Ex parte Taiilor (1887), 18 Q. R. I). 2'.>o.

((i) Thomjmm \. Freeman (1786), 1 T. H. ir..").

(i) Sharp V. Jackson, [1899] A. C. 415.

(c) In re Lake, [1901] 1 Q, H. 710.

(rf) Post, pp. 602, 563. {,-) Ante, pj). 460 it »ctj.

(/) In re Jordan (1884), 13. g. IJ. 1). 228.
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and the money resulting will go to pay expenses, then

to pay the mortgagees, the remainder falling into

the general estate. If there is not enough for the

mortora2ees, thev can T)rove against the estate for the

deficit.

(f) Persons Injured hy Disclaimer ((/). — If they

have an interest in the property, they may apply to the

court, and get an order vesting it in themselves. If

the person is an underlessee or a mortgagee by demise

of a lease, the order -svill make the person taking it

subject to the bankrupt's liabilities in connection with

the property, or if in the particular case the court

thinks fit, subject to the liabilities of an assignee of

the bankrupt's interest therein (/i). If the imderlessee

or mortgagee declines to take a vesting order upon

the terms offered by the court, he will be excluded

from all interest in the property (/). In any case,

a loss caused by disclaimer is a provable debt in

bankruptcy (A).

(g) Contrarts.—Anv person under a contract with a

bankrupt may apply to the court for rescission, and an

order will be made if in the opinion of the court a fit

case is made out. Damages may be awarded to either

party, and the creditor may prove against the estate for

these (Z).

Protected Transactions.—Subject to the provisions

above mentioned as to the eft'ect of bankruptcy on

(//) See poxt, p. 554.

(h) Bankruptcy Act, 1890, s. 13 ; and see In re Carter and Ellis,

[1905] 1 K. B. 735.

(i) Section 55 (6).

(Jc) Section 55 (7). (0 Section 55 (5).

M.L. 2 N
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executions, settlements and preferences, any" payment

by, or to tlie bankrupt, and any conveyance by or

contract with him for valuable consideration will hold

good, provided the transaction takes place before the

date of the receiving order, and before any notice to

the person dealing with the bankrupt of any " available

act of bankruptcy " (w). But even if a contract has

been entered into before the receiving order and without

notice of any act of bankruptcy, no })ayni('nt or convey-

ance under it after notice of an act of bankrujitcy would

be })rotected (n). The nature and limits of the ])rotec-

tion afforded by the section arc well illustrated by

Ponsford S<; Co. v. Union of London and Smitlis

JJ(inl:{o), which seems to establish the following

propositions, viz. : (1) A person who has committed

an available act of bankruptcy cannot give a good

discharge to a debtor who pays him with notice, even

if an action has been commenced to enforce payment.

(2) In the same circumstances a secured creditor cannot

safely receive payment of the debt, and his refusal

to accept a tender of payment, does not deprive him

of any right to interest or to realise the securities

before actual repayment. (3) The creditor's right to

sue is not affected by the fact that he has committed an

availal)le act of bankruptcv. but money will be directed

to be kept in court or theeourt will otherwise safeguard

the rights of any trustee in i)ankriiptcy, giving the

defendant the costs of the action, if he has acted

properly.

(w) Section 49.

(«) Powell V. MamhalU [1899] 1 Q. B. 710.

00 [190G]2 Ch. \\\.
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If a purchaser from the bankrupt has paid for

property without notice of any act of bankruptcy, the

trustee can be called upon to perform the contract (p).

A past debt may be good consideration for a conveyance

by the bankrupt, but if a creditor takes over sub-

stantially the whole of a debtor's property in satis-

faction of a past debt, knowing that there are other

creditors, the transaction will not be protected (q).

The Debtor's Person.

The Debtors Act of 1869 abolished imprisonment for

debt, except in certain cases specified therein (?•) ; but

under the law of bankruptcy the court may order arrest

of the debtor and seizure of his books and papers, if a

bankruptcy notice has been issued and served (s), or if

a petition has been filed, and if there is reason to

suspect tliat the debtor is about to abscond, with the

view of avoiding payment, or of avoiding service of or

appearance to any petition, or of avoiding examination

-as to his affairs, or of otherwise avoiding, embar-

rassing, or delaying bankruptcy proceedings against

him (t).

He may also be arrested if, after service upon him of

a bankruptcy petition, there is probable ground for

believing that he intends to remove, conceal, or destroy

his papers or property (u) ; or if after such service he

(i>) Ex 2)arte Holthau^en (1874), L. R. 9 Ch. 722.

((/) In ri: Juh's, [1902] 2 K. B. 58.

(r) See the Act 32 in 33 Vict. c. 62, ss. 4, h.

(#) Section 25 (2) ; service at the time of his arrest will do.

(0 Section 25 (1) (a).

<«) Section 25 (l)(b).

2 X 2
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removes any goods abore the value of £5. without the

permission of the trustee or of the official receiver (.c) ;

or if he fails without due cause to attend any examina-

tion ordered by the court (?/).

Officers.

The administration of the estates of bankrupts is now
under the control of the court and Board of Trade, and

under these there are several classes of officers ; e.<j.,.

official receivers, trustees, special manaoers.

The Official Receiver.

He is appointed by the Board of Trade to receive all

the bankrupt's property until the appointment of a

trustee. It is not usual to nominate a separate receiver

for each estate, the practice being to appoint a receiver,

who acts in all bankruptcies within a given district.

The Board of Trade may at any time appoint a deputy

or a temporary receiver, and it has power to remove

any person whom it has appointed (c).

His duties are, (i) with regard to the debtor's

conduct, to rejjort thereon, whether anything has

occurred which should ouide the court as to makin<>;

an order on the debtor's application for discharge. He
should take part in the public examination, etc. (a) ;

(ii) as regards the property, he must see that the proper

statement of affairs is made. He must act as trustee (A)

until a trustee is appointed ; he must summon and.

(./•) Section 25 (1) (c). (c) Sections 06, 67.

(y) Section 25 (1) (d). (a) Section 69.

(//) And as such can sell the property (Ex j'artv Tun/utind (1886)
1 1 App, Cas. 286).
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preside at the first meeting of creditors, and must issue

forms of proxy ; he may appoint a special manager,

and may remove him ; he must insert the proper

advertisements, and he must report to the creditors on

any proposal made by the debtor (c). His powers as

receiver are such as are possessed by a receiver and

manager appointed by the High Court.

Special Managers (d).

A special manager is a person whose duty it is to

manage the business until a trustee is appointed. The

appointment is made by the official receiver if he is

satisfied that the nature of the bankrupt's business

requires it and if asked to do so by any creditor. Such

manager must give security to the satisfaction of the

Board of Trade, and he may receive remuneration at

such rate as the creditors by ordinary resolution may
fix, or in default of this as the Board of Trade may

determine. His powers are such as are entrusted to

him by the official receiver upon the occasion of his

appointment.

The Trustee.

Appointment.—He may be appointed (1) by the

•creditors by ordinary resolution (e) at any of their

meetings (/'), after the debtor has been adjudged

bankrupt, or the creditors have resolved that he be so
;

(r) Section 70, and Bankruptcy Act, 1890 (53 & 5i Vict. c. 71),

s. :s.

(rf) Section 12.

(£;) I.e., a majority in value of those present, and voting either in

person or by proxy.

(/) Section 21 (1).
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(2) by the committee of inspection (g) when the circum-

stances are as above, and tlie creditors decide to leave

the choice to that body
; (3) by the Board of Trade, if

the creditors do not appoint within four weeks of the

adjudication, or within seven days of the failure of

proceedino;s relating to a composition, or within three

weeks of a vacancy. But the trustee chosen by the

Board ceases to hold office if the creditors subsequently

take a trustee of their own choosing (/<).

The official receiver must not be trustee except in

the following cases (?) : (i) Where there is a vacancy

in the trusteeship, then he acts until a new trustee i&

appointed (/) ;
(ii) where the value of the estate i&

under £300 (/) ;
(iii) where the estate is that of u

deceas<>d insolvent (m) ; (iv) where he is a})])ointetl by

the Board of Trade in default of an ap})ointnient by the

creditors.

The appointment is not complete until the Board of

Trade has given a certificate of appointment (//), and

this is not obtained until the trustee has given security

for the due performance of his duties (o).

The security must be given to some person appointed

by the Board of Trade, which fixes the amount and

nature of such security, and may from time to time

increase or diminish the amount (y/).

When it has been given the certificate of appoint-

ment will, unless there is ground for objecting to the

trustee, be granted, and from then the appointment

C9) Post, p. 553, and s. 21 (1).

(/() Section 21 (6), (7) ; s. 87. (;«) Section 125(5).

CO Section 21 (5). («) Section 21 (2), (4).

(^-) Sections 54, 70 (1) (g), 87. (o) Section 21 (2).

(0 Section 121 (1). Q;) Kule 342.
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dates (q) \ the certificate is conclusive evidence of the

appointment (r). The Board may refuse the certificate

if (i) the trustee was not elected bona fide
;

(ii) if he

is unfit to act, ejj., if he has in any previous case been

removed for misconduct (5) ;
(iii) if his connection with

the bankrupt or his estate, or any creditor, makes it

difficult for him to be impartial (^). If the certificate

is refused the Board must, on the demand of a majority

in value of creditors, signify the fact and the grounds

thereof to the High Court, and the validity of the

refusal may be then tried {u).

The appointment must be advertised in the London

Gazette and in a local paper ; the cost is payable by the

trustee, who, howcA'er, may recoup himself out of the

estate (.r).

Any number of trustees may be appointed (y), but

it is usual to select one person only, who may he a

creditor or not, as may seem best.

Determination of the Appointment.—The trustee will

cease to be such in the four following cases :

(1) If he resigns. He should call a meeting of the

creditors, and give seven days' notice to the official

receiver (cj. The meeting has power to accept or

refuse the resignation.

(2) If he is removed. This may be at the instance

of the creditors ; to obtain the removal, a meeting, of

which seven days' notice should be given, must, at the

Ql) Section 21 (4). (;•) Rule 138.

(.y) Bankruptcy Act, 1890 (53 & 54 Vict. c. 71), s. 4.

(0 Section 21 (2).

(w) Section 21 (3). (y) Section 84.

(a-) Kale 298. {z) Rule 304.
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request of one-fourrh in vuliic of the creditors, be

specially called bv a member of the committee of

inspection, or bv the official receiver (on a deposit of

costs), and an oidinary resolution in favour of removal

must be carried. The Board of Trade also has })o\ver

to remove a trustee if he misconducts himself, or if he

fails to keep up his security, or if by reason of lunacy,

continued sickness, or absence he is incapable of per-

formin<; his duties, or if through his connection with

the bankrupt, the bankrupt's estate or a particular

creditor, it would be difficult for him to act impartially,

or if he has in any other matter been removed for

misconduct (a) : but the creditors may then carry a

resolution in his favour to the contrary, and appeal to

the court.

(li) If he has become fioictiis opcio, e.tj., when a

scheme is adopted, or when the estate has been fully

wound u[).

(4) i^ a receiving order in bankru})tcy has been

made against him {h).

(5) If he has been released, without having pre-

viously resigned or been removed (c).

When the estate has been fully realised, or on resig-

nation, or removal, a trustee may, if he wishes, apply

for his release. This is granted by the Board after a

jiroper investigation has been matle into his accounts,

and after due notice has l)een given to the debtor and

creditors. Its eflect is to free the trustee with regard

to all matters done during his trusteeship in his official

(fl) Bankruptcy Act, 18S3 (4fi & 47 Vict. c. 52), s. 8fi ; Haiikriiptcy

Act, IH'.tu (Ji'A & 54 Vict. c. 71), .s. 1!», iiml Jtulcn 301—303.

(J)) Section 85.

(c) Section 82. See Kule 309.
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capacity ; but it is revocable on proof of fraud or of

material concealment {cc).

The Committee of Inspection.—It will be convenient

liere to state the nature and functions of this body. It

is a committee, consisting of from three to five persons,

appointed by the creditors at the first or a subsequent

meeting (<Z) from amongst the creditors or those who

hold general proxies or powers of attorney from such

creditors. Its duty is to supervise the trustee, and to

superintend the general administration of the estate. It

may act by a majority of the members present at a

meeting, and a majority of its members forms a

quorum (e). A member ceases to be such when (i) he

retires by delivery of written notice to the trustee ( /')
;

•(ii) if he become bankrupt or compound with his

creditors (</) ;
(iii) if he is removed by resolution

carried at a special meeting, seven days' notice of

intention to hold which has been given (h)
;
(iv) if he

be absent from five consecutive meetings (//).

It is not necessar}- that a committee should be

appointed, and in its absence the Board of Trade will

give any proper consent to acts which the trustee cannot

of his own power perform (i).

Duties of a Trustee.—Generally, the trustee's duty

is to realise the estate to the best advantage, and to

distribute it as quickly as possible ; to have regard to

the resolutions of the creditors, and to the orders of the

(re) Section 82. Kule 309.

(<f) Section 22 (1). Creditors may not vote till they have proved

their debts (Bankruptcy Act, 189U, s. 5).

(e) Section 22 (2), (3).

C/") Section 22 (4). (/<) Section 22 (6).

(^) Section 22 (5). (i) Section 22 ('J).
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Board of Trade ; and to make no profit in any way
except what may be specially allowed him as remunera-

tion.

Duties as to the Bankrupt's Property.—He must not

directly or indirectly purchase the estate, nor may he

make a profit out of it. He must collect debts, take

possession of the estate, real and personal, and with the

permission of the committee of inspection he may carry

on the business, with a view to its better realisation.

He may, and where necessary should, transfer choses

in action, stock, and indeed any pro})erty of the

debtor (h).

Disclaimer (/).—This is the formal notification by the

trustee of his refusal to accept the ownership of onerous-

property. With regard to any property consisting of

land burdened with onerous covenants, onerous con-

tracts, shares or stock in companies, or of any other

property unsaleable or saleable only with difficulty

owing to its burdens, the trustee may disclaim the

property ; but (i) the disclaimer must be in writing

and signed by the trustee
;

(ii) it must take place

within twelve months of his appointment ; or, if he has

no knowjedge of the property within a month of his^

appointment, then within twelve months of his acquiring

the knowledge (m)
;

(iii) if the property consists of

leaseholds he must obtain leave of the court, unless

the proj)erty has not been sublet or mortgaged ; and

either (i) its value is under £'20 per annum ; or (ii) the

estate is being administered sunnnarily ; or (iii) the

(/•) Sections oO, 'u. (/) Section 55,

(«/) Banicrui)tcy Act, 1890 (53 & 54 Vict. c. 71), s. 13.
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lessor does not bring the matter before the court within

seven days of his being served with notice of the trus-

tee's intention to disclaim. If the property has been

sublet or mortgaged he must apply to the court for

leave to disclaim, unless notice having been served on

the lessor, mortgagee, and sub-lessee, none of them

within fourteen days require the matter to be brought

before the court (n).

A. person interested may make written application to

the trustee, requiring him to decide whether he will

disclaim or not, and in the event of no disclaimer

within twenty-eight days the right is gone, and the

trustee may in consequence become personally liable in

respect of the property (o).

The effect of the disclaimer is to release the bankrupt

and the estate from any liability in respect of the

property from the date of the disclaimer, and to release

the trustee absolutely, notwithstanding previous acts of

ownership (p) ; but those who are injured have certain

rights (g).

A trustee is bound to specifically perform a contract

for the sale of real estate for valuable consideration to

the same extent as the bankrupt could have been com-

pelled to carry it out (?). He cannot disclaim the

contract so as to defeat the equitable interest vested in

the purchaser under the contract (s).

Powers of the Trvstee (t).—^He may (1) sell all or

any of the bankrupt's property by public or private

(«) Section 55 (3), and r. 320. (7^) Section .35 (2).

(0) Section 55 (4). (^y) See ante, p. 545.

(r) Ex parte HulthuHsen (1874), L. R. D Ch. 722.

(f) In re Bastable, [1901] 2 K. B. 518.

(0 Sections 50, 56, 57.
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sale, and may transfer the portions sold to the purchaser ;

{'2) give receipts which effect ually discharge the person

paying
; (3) prove for and diaw dividends to which

the bankrupt is entitled ;
(i) exercise any power given

him by the Act, and execute instruments necessary for

carrying it out ; (5) deal with property to which the

bankrupt is tenant-in-tail, just as could the Ijankrupt

himself.

With the permission of the committee of inspection,

he may exercise more extended powers ; viz., he may

( 1 ) carry on the business, so far as is necessary for the

winding up of the estate
; (2) bring or defend any legal

proceeding relating to the property
; (3) employ any

solicitor or agent to do any particular act, but he cannot

give a retainer to act generally in all matters
; (4j agree

to accept a future payment for property sold, subject to

such security as the committee may think fit to take
;

(5) mortgage or pledge the property to raise money for

the payment of debts
; (6) compromise claims, whether

bv or against the bankrupt, and refer disputes to

arbitration
; (7) divide in its existing form amongst

creditors such property as from its nature is not readily

or advantageously capable of sale.

In no case must the permission be general ; it is

re([uisite for each particular act desired to be done ; and

in every case the wishes of the general body of creditors

must be regarded, when such wish is jiroperly and

regularly ex^jressed (ii). It must be remembered that

the assistance of the court may always be invoked

against a trustee who is exceeding his i)owers, or who

is exercising them improperly.

(«) Section 8U.
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Tlie Irnstees Accounts.—-These must be kept in the

prescribed manner, and all money received and spent

must be accounted for.

Money received must not be retained by the trustee,

nor paid into a private account (.i') ; and if he retains

for more than ten days a sum exceeding £50 without

the authority of the Board of Trade, he makes himself

liable to severe penalties {z). It should be paid into the

Bank of England (Bankruptcy Estates Account), and a

receipt should be taken by the trustee. In some cases

money may be left at a local bank. Thus, when a

debtor has an account at any bank, it is usually kept

open for seven days after the first meeting ; and the

general funds of the estate may be paid into and out

of a local bank, if the trustee, on the application of the

committee of inspection, gets permission from the Board

of Trade. All moneys received should be at once paid

into this account ; money should be taken out by cheque,,

containing the name of the estate on the face, and signed

by the trustee, by one member of the committee, and,

if thought desirable, by one other person specially

appointed (a). Money is obtained out of the Bankruptcy

Estates Account by cheques drawn by the Board of

Trade at the trustee's request.

Trusteed Books.—He must keep (1) a record book.

This will contain an account of all proceedings and
information necessary to furnish a correct view of the

administration, e.(j.., resolutions of creditors. (2) A
cash book. This must contain the receipts and pay-
ments as made from day to day, except those falling

(*) Section 75.

(.-) Section 74 (6).
•

(a) Section 7i and r. 340.
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under the next head. (3) A ti-ading account book.

This only if the trustee is xrading for the estate ; it

must contain an account of receipts and payments, of

which the total weekly amount must be incorporated in

the cash book ; once in each mouth it should be verified

by affidavit, and be certified by the committee of

inspection, or by some member thereof deputed to do

it bysuch committee (//).

Audit of Accounts {(•).—The accounts are audited by

two separate bodies, by the committee of inspection, and

by the Board of Trade. The committee must see all

books and vouchers at least once in every three months,

but it may require them at any time ; at the close of

€ach audit, it must give a certificate in accordance

with Form 128 of the Bankruptcy Rules, 1886 and

1890. The Board of Trade inspects and audits the

accounts every six months, and to enable this to be

done, the trustee must send ill the vouchers, the

certificates of the committee, and a duplicate of the

cash book ; the audited copy is returned to the registrar

of the court having jurisdiction, and is by him filed {d).

If the trustee has received nothing and made no I'ay-

nients since the last audit, he must send to the Board

of Trade an affidavit to that effect (e).

When he sends his first account, he must further

enclose a copy of the debtor's statement of affairs,

marking the amounts realised in red, and explaining

the non-realisation of the remaining assets. When
property is sold through an auctioneer or other agent,

(b) Rule :S08. (rf) Rule 290.

(c-) Rules 288, 289. (0 Rule 291.
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the gross amount obtained must be entered, the expenses

being allowed on the other side (/).

Trustee^s Remuneration.—This is settled by the

•creditors, or by the committee of inspection, if the

creditors so resolve. In three cases the Board of Trade

will fix the amount, viz., when a fourth in value or

number of the creditors dissent from the amount fixed

by the others, when the bankrupt satisfies the Board

that the remuneration given is unreasonably large ((/),

or when the trustee was appointed by the Board o£

Trade.

The payment must take the form of a percentage

partly on the amount realised hy the trustee (Ji), partly

on the amount distributed in dividend (?'). The expenses

are allowed separately, unless the resolution states that

the remuneration is to cover them ; if the trustee receives

no remuneration, reasonable expenses may be allowed,

to be fixed by the creditors, with the sanction of the

Board of Trade (Jc).

Distribution of the Property.

Generally speaking, a trustee's duty under this head

is to pay expenses and preferential debts, then to retain

u certain amount for contingencies, and distribute what

is left as quickly as possible.

Costs and Charc/es {I).—These are payable in a cer-

tain order, each being entitled to payment in full in the

(/) Rule 295. (,7) Section 72 (1), (2).

(/<) Bankruptcy Act, 1890 (53 & 54 Vict. c. 71), s. 15 (1),

(v.) Section 72 (I) ; r. ?.05.

(Jc) Bankruptcy Act, 1890, s. 15 (2). (0 Rules 125, 125a.
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order in which thov come. Anion (jst the more' ordinary

expenses, grouped as they are entitled to payment, are :

(1) actual expenses of the official receiver incurred in

protecting the assets of the debtor, or incurred bv him

or by his authority in carrying on the business, including

the costs of shorthand notes taken at the instance of

the official receiver
; (2) his fees and costs

; (3) the

petitioning creditor's deposit ; (4) the remuneration

of the special manager (if any)
; (5) his taxed costs ;

(t)) allowance made to the debtor by the official

receiver ; (7) trustee's disbursements
; (8) allowance

to the debtor b}- the trustee (m) ; ('.)_) trustee's remune-

ration
; (10) necessary out-of-pocket expenses of the

committee of inspection subject to the approval of the

Board of Trade.

Preferential Debts.—The Preferential Payments in

Bankruptcy Act, 1888 (51 & 52 Vict. c. 62), provides-

for the payment in priority of certain debts, to which

have been added sums payable by way of compensation

to a workman as provided by s. 5 (3) of the Workmen's

Compensation Act, 1906 (6 Bdw. 7, c. 58). The pro-

visions of the above Acts are similar to those contained

in s. 200 of the Com})anies (Consolidation) Act, 1908

(8 Edw. 7, c. 69), and this subject'has already been dealt

with in treating of the winding up of companies (//), but

in bankruptcy the periods of time must be calculated

with reference to the date of the receiving order.

The Act (nn) also applies in the case of a deceased

person dying insolvent, the date of his death being

(w) This must, in the absence of a special resolution of the creditors,

be a money allowance (,r. 296).

(//) A lit r, pp. 2:U,2-d2.

(«») 51 & 52 Vict. c,62, s. 1 (G).
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substituted for the date of the receiving order, but the

priority oiven by s. 125 of the Bankruptcy Act, 1883,

to the payment of funeral and testamentary expenses

is not affected (o).

An apprentice or articled clerk, who has paid a fee

to the master, may, on the latter's bankruptcy, obtain a

return of money, varying in amount, according to the

time which has elapsed since he entered the service
;

or the trustee may, with the apprentice's consent,

transfer the indenture of apprenticeship or articles of

agreement to some other person ( p).

By the Friendly Societies Act, 189b (59 & 60 Vict,

c. 25), s. 35, a registered society has a preferential

right as regards any claims for money or property

virtute ojicii in the hands of any of its officers, if such

officer becomes bankrupt;'" The right remains, although

the moneys cannot be traced and are no longer in the

officer's possession (q), and although he ceased to be

such officer before his bankruptcy (r). Such a debt

must be paid in priority to all the other debts of the

bankrupt, including those enumerated in the Preferen-

tial Payments in Bankruptcy Act, 1888.

Depositors in savings banks are secured against loss

by the acts or misconduct of any officer employed by

a similar preferential right in the event of such officer

becoming bankrupt (s).

The court will not approve a composition or scheme

Co) ol & 52 Vict. c. 62. s. 2.

(;;) Section 41.

((?) Re Miller, [189.3] 1 Q. B. 327.

(/•) Re Ellheck. [1910] 1 K. B. 136.

(.«) Savings Bank Act, 1863 (26 & 27 Vict. c. 87), s. 14 ; Savings
Bank Act. 1891 (.54 & 55 Vict. c. 21), s. 13.

M.L. 2
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which does not provide for paymeut in jirioriiv of all

the above-mentioned debts (ss).

With the exce[)tion of the above and of certain

deferred debts hereinafter referred to (post, p. 565), all

debts proved in the bankruptcy are paid pari passu (t).

The Landlord.—The landlord is in a peculiar position

as re<i;ards his rent. He has no ])riority over other

creditors, unless he has distrained. If h(^ distrains

before the coinnnMicement of the bankruptcy his tlistress

will hold oood for the whole rent. If he distrains

within three months before the receiving order, he must

pay the preferential creditors out of the proceeds of

the distress ; if he suffers loss thereby, he becomes a

preferential creditor himself for the amount of the

loss (w), but as against other^creditors he can distrain

for all due to him. If he distrains after the commence-

ment of the bankru|)tcy, he can do so only for six

months' rent accrued prior to the adjudication ; and

where the landlord does not recover the full rent due

to him by distress, he may prove for the ijalance as

an ordinary creditor (.rr). If the trustee remains in

])OSsession without disclaiming, the landlord nuiy dis-

train for rent accrued due after adjudication in the

ordinary way (//).

Secured Creditors.—A secured creditor is a person

holding a mortgage, charge or lien on the property of

the debtor, as security for a debt due to him from the

(*j?) Bankruptcy Act, ISOO (.").S & 54 Vict. c. 71), s. 3 (18).

(t) IJankniptcy Act, 1888, s. 40 (4). Interest from the date of the

receiving order at the rate of £4 per centum per annum is payable <>a

all debts proved {ihid., s. 4U (.5) ).

(«) f)l & .")2 Vict. c. 62, s. 1 (4).

(j-) Bankruptcy Act, 1883, s. 42 : Bankruptcy Act, 1890, s. 28.

(ij) Ex portr Ifnle (187.5), 1 Ch. D. 285,



DiSTKIBUTION OF THE PROPERTr. 563

debtor. He has three courses open- to him (-), viz.

:

he may (1) surrender his security and prove for his

entire debt
; (2) he may realise it, and prove for

any deficit after deducting the net amount realised
;

(3) he may state the particulars in his proof, assess its

value, and prove for a dividend on the deficit ; biat in

this case the trustee may redeem the security at the

assessed value (a). If the trustee does not redeem, the.

creditor may require him in ^Yritino to elect whether

he will do so or no, and the trustee must then, if he

wishes to redeem, do so within six months. If the

trustee is dissatisfied with the valuation, he may
demand a sale of the security, on such terms as he and

the creditor may agree or the court may fix ; the

creditor may, with leave of the court, amend, if he can

prove that he made a bona fide mistake, or that the

security has altered in value since he put in his proof.

Where the secured creditor is also the petitioning

creditor, the , trustee is not entitled to redeem the

security at the value placed upon it in the petition.

The right to redeem only arises where the value has

been estimated for the purposes of proving (//).

Proofs.—A creditor may prove for all liabilities,

present, future, or contingent, to which the debtor is

subject at the date of the receiving order, or to which

he may become subject before his discharge by reason

of any obligation incurred before the said date (c) ; e.g.,

in Hardy v. Fotliergill {d). it was decided that a claim

(s) Bankruptcy Act, 1883, Sched. II., rr. 9 ct seq.

(a) Cf. the trustee's power of redeeming when the creditor claims to

vote at a meeting, ante, p. 530.

{V) In re Vautin, [1899] 2 Q. B. 549.

(r) Section 37 (3). (^/) (1888), 13 App. Cas. 351.

2 o 2
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could be made for non-pert'orniunce o£ a covenant to

leave in repair, the lease not yet having expired. A
contingent claim must be estimated by the trustee,

subject to appeal to the court ; if no estimate is possible,

the court may, on application, declare the debt not

provable (e).

If there have been mutual debts, mutual credits, or

mutual dealings between the bankrupt and the creditor,

an account must be taken between them and a balance

struck, provided that the creditor had no notice of an

available act of bankruptcy at the time he gave credit

to the debtor (/'). The line of set-off must be drawn

at the date of the receiving order, unless the creditor's

right of sot-off has been stopped at an earlier date by

notice of an act of bankruptcy (//). Where the

bankrupt owed a creditor an ascertained sum, and

before the receiving order the latter had incurred an

obligation which ultimately (long after adjudication)

ripened into a debt, it was held that, on a demand by

the trustee of the sum due, the creditor could set oft' the

debt due from the bankrupt {</). So a creditor, who

has contracted to buy land from the bankrupt and who

is entitled to specific performance by the trustee, may
set off his debt against the purchase money (h).

The following are not })rovable (i) : demands in the

nature of unliquidated dauiages not arising from a

contract, promise, or breach of trust ; debts contracted

(0 Section 37 (4)—(7).

( f) Section 38. As to unliquidated claims, see Jack v. Kippiitq

(1882), 9 Q. «. D. 113.

(<7) la re Daintrey, [1900] 1 Q. B. 54G.

(A) III re Taylor, [1910] 1 K. B. 562.

(i) Section 37 (1), (2).
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by the debtor after knowledge by the creditor of an

act of bankruptcy ; debts contracted after receiving-

order.

The following proofs are allowed, Ijut dividends on

them will be deferred until other creditors have been

paid in full
;

(i) proof for debt at agreed interest

exceeding 5 per cent., so far as concerns the interest in

excess of 5 per cent, (k)
;

(ii) certain debts within the

third section of the Partnership Act, 1890, see ante,

p. 164
;

(iii) proof for money lent In* a wife to a

husband for use in his trade or business (/).

A proof should be made as soon as may be (??i) after

the making of the receiving order, and should be sent

to the trustee (or official receiver), verified by afiidavit

;

all particulars must be given, and vouchers necessary

to substantiate the claim should be specified, and may
be called for by the trustee (??).

When the proof is sent in, the trustee must, within

twenty-eight days (o), admit it, reject it, or require

further evidence, and unless he admits it must send

written notice of his decision, with the gi'ounds thereof,

to the creditor (p). The court has full power to review

the decision, and may expunge or reduce a proof

admitted by the trustee, even on the application of the

trustee himself (q). When a dividend is about to be

(k) Bankruptcy Act, 1890 (5.S & 54 Vict. c. 71), s. 23. In a scheme
of arrangement the application of this section mav be excluded (7« re

Kcpean, [1003] 1 K. B. 794).

(Z) Married Women's Property Act, 1882 (45 A: 46 Vict. c. 75), s. 3.

(;«) To enable a creditor to vote at a meeting, he must send his proof
within the time specified in the notice convening the meeting, not later

than mid-day preceding the date of the meeting (r. 22?).

(^ti) Schedule II.. rr. 3, 4. ( p) Schedule II., r. 22.

(o) Rule 228. C^) Schedule II., rr. 23—25.
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declared, the trustee must, within seven daj-s of a

specified date, admit or reject the proof, and send

written notice thereof to the creditor, who in case of

rejection has seven days in which to give notice of

a])peal (?•).

Interest.—Interest on overdue debts (although not

agreed for) may "in certain cases be included in the

proof {s).

Dividends (t).—These are payable to all who have

proved, the amount depending upon what renuiins of

the estate after ])ayment of the expenses and the pre-

ferential debts. There may be one or more dividends,

according as may be found convenient, and the time for

declaration, though fixed by the rules, may be varied to

suit the circumstances (?/). Due notice must be given

to the creditors and to the Board of Trade, and the

intention to distribute must be announced in the Gazette.

As to further procedure, see the Bankruptcy Rules,

1886 and 1890, 232 et seq.

Compositions and Arrangements.

A debtor may obtain his release by the acceptance of

a composition or the adoption of a scheme of arrange-

ment ; e.g., the creditors may agree to take 10^. in the

£ payable by instalments and guaranteed by satisfactory

persons. This may take place even after adjudication

in bankruptcy (x) ; but as a rule it precedes this, and

is consented to at a specially called meeting, which may

(?•) Rules 228, 232 (2).

(«) Schedule II., r. 20. (k) Rule 232 (5).

(0 See rr. 232, 234 (a;) Section 23.
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be the first meetino;. The procedure h as follows (_y) :

The debtor must submit to the official receiver in writing

his proposals as soon as may l)e after the receiving

order (-), and the official receiver must then call a

meeting of creditors, accompanying his notice with a

report on the scheme ; the meeting must be held before

the conclusion of the public examination. If accepted

at this by a majority in number, and three-fourths in

value of those who have proved, the sanction of the

court must then be obtained to the scheme, but not till

after the public examination is concluded (a). The

court cannot assent to the scheme unless it considers the

proposals reasonable, and calculated to benefit the

y-eneral bodv of the creditors. And if the court would

be bound to refuse the bankrupt his discharge, it must

refuse its consent to a scheme. Further, if any of the

offences disentitling a bankrupt to an immediate dis-

charge are proved (b), the court's power to approve the

arrangement is gone, unless the scheme provides

reasonable security for a dividend of at least 7s. 6d. in

the £ on all the unsecured debts provable against the

debtor's estate ; i.e., provable at the time when the

scheme comes up for approval. So that if any creditors

have released their debts, those debts can be dis-

regarded (c). It is no ground of objection to a scheme

that a withdrawing creditor has released his debt upon

(*/) Bankruptcy Act, 1890 (53 & oi Vict, c. 71), s. 3.

(r) Usually within four days after the specified time for lodging the

statement of atfairs.

(a) The desire of the creditors is not of itself sufficient to induce the

court to approve the scheme (^Ex parte Rccd and Bowen (1886),

17 Q. B. D. 244).

(}>') See ante, pp. .533—535.

(f) III re E. A. B., [1902] 1 K. B, 457. Every scheme must

provide for the payment of certain debts in full, see ante, p. 561.
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the terms of obtaining a security from a third person,

even though he is thorehy phiced in a better position

than the other croilitors, provided the arrangement was

not made with the knowledge and on behalf of the

debtor (d). As a general rule, the releases must be

absolute and the circumstances under which they were

obtained must be fully disclosed (e) ; but there may be

cases in which a conditional withdrawal will suffice (/)•

Nor will the court refuse to approve a scheme on the

ground of the debtor's misconduct unless it is of such a

character as to make it against public policy to sanction

the scheme (d). If the consent of the court is given

the receiving order is discharged, and the adjudication,

if made, is annulled, and the bankrupt's pi-operty

reverts to himself or goes to such })erson as is nominated

in the scheme ; t!ie debtor thereafter l)eing released

from all lial)ilities from which a discharge would have

released him, subject, however, to the terms of the

scheme.

The trustee under a scheme is, so far as ]tossil)le. in

the same position as the trustee in bankru[>tcy ; l)ut he

must adhere to the terms of the arrangement.

Powers are reserved to the court to annul an arrange-

ment if it fails to be workable, or if tlie (h'btor does not

carry out his part of it (//).

Sometimes creditors arrange with the de)»tor outside

the provisions of the Bankruptcy Acts, l)ut in such a

case the rules of banknij)tcy do not apply, and the

debtor is released from the claims only of those who

(d) In ri- E. A. B., [1902] 1 K. 13. 457.

\e) In re Pilliiu/, [1903] 2 K. B. 50.

(/) In re Flew, [l»Or.] 1 K. IJ. 278.

{()') Bankrui)tcy Act, 1890 (53 & 54 Vict. c. 71), s. 3 (15).
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assent to the scheme. The arrangement is a contract

and subject to the general law relating thereto. Any
secret preference given or bargained for by any creditor

entitles the others to recede from the arrangement. By
the Deeds of Arrangement Act, 1887 (A), no such

arrangement is bindino- unless the deed containing it is

registered at the Bills of Sale Office within a time and

according to the rules fixed by the Act.

Bankruptcy of Partnerships and Partners.

As a whole the rules oroverniuo- the administration of

the estate of an individual apply to that of a firm, but

in some respects there are variations. In ordinary cases

the receiving order may be made against a firm (/), but

it operates as an order against each individual member,

and the court will order discovery to be made of the

names of the partners.

The statement of affairs must be presented as in

ordinary cases, but each partner must file a statement

as to his own individual estate. The adjudication is

made as against the individuals bv name and not

against the firm (/l).

The first meeting is attended by the joint creditors

and by the creditors of each separate partner's estate,

the joint creditors appointing the trustee (/), each

estate being entitled to its own committee of inspection.

The trustee's remuneration is fixed by each estate

separately.

Administration of the joint and separate estates is

dealt with ante, pj). 188 et seq.

(/() 50 & 51 Vict. c. 57. (Ji) Rule 264.

(i) Section 115, (?) Rule 268.
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Administration of the Estate of a

Deceased Insolvent.

If petitioning creditors whose debts amount to .£oO

in the ugifreijate demand it, the estate may be

administered in the local court of bankruptcy ; or if

an administration on the equity side is in progress, the

court may transfer it to bankruptcy (m).

The creditor who desires an administration order

must petition in the prescribed form, must verify his

petition by affidavit, and must show that there is no

reasonable probability of the estate being able to pay

its debts. Notice to the legal personal representative

of the presentation of a ])etition is, in the event of an

order being made, equivalent to notice of an act of

bankruptcy.

The official receiver becomes trustee, unless the

creditors by ordinary resolution elect a trustee (and

committee of inspection also, if so desired) (»), and he

must pay funeral and testamentary expenses in priority

to every other debt ; he is entitled to have detailed

information as to the assets and liabilities given him by

the executor or administrator, and may ask of them

every information be requires.

Small Bankruptcies.

If the estate is under £300, and a receiving order is

made, the court can order a ^'' itiinmiar^ adininislrdhon,'^

in which case the estate is administered by the official

(»w) Section 125.

(») Bankruptiy Act, 18!K> (53 & 54 Vict. c. 71), s. 21.
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receiver as trustee, and without a committee of inspec-

tion, but by special resolution the creditors may select

a trustee and have the estate administered in the

ordinary way (o).

When a judgment has been obtained in a county

court and the debtor is unable to pay, and his debts

amount to not more than £50, the county court may,

without putting the estate into bankruptcy, make an

order for their payment by instalments or otherwise,

and either in full or to such an extent as may seem

just ip).

(o) The procedure is regulated by s. 121.

(^p) Section 122.
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ARBITEATIONS.

Arbitrations are uow mainly governed by the

Arbitration Act, 1889 (52 & 53 Vict. c. 49), and

references to sections throughout the present chapter

are to the sections of that Act. An agreement to refer

matters in dispute to the judgment of a third person is

called a submission, and under the Act a submission

is defined as a "written agreement to submit present or

future differences to arbitration whether an arbitrator

is named therein or not" (a). The parties to a

submission must show an intention to be concluded by

the decision of the arbitrator, and accordingly there

must be a "difference" between them ; a mere valuation

is not an arbitration.

There are four methods in which an arbitration may
be brought about, viz.

:

1. Under Order of the Court hij Consent.—In any

action, if all the parties consent, the court may order

the whole matter to be tried before a special referee or

arbitrator, or before an official referee or officer of the

court (h).

2. Under Compulsory Order of the Court.—Subject

to the right to have the case tried by jury, the court

may refer any question arising in an action for inquiry

or report to any official or special referee (c).

(«) Section 27. (&) Section 1-t (a). (c) Section 13.
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The court may refer the whole action or any question

arising therein for trial (1) if prolonged exuininution of

documents or scientific or local examination is required ;

(2) if the question in dispute is wholly or in part matter

of account (d).

3. By certain statutes the parties are given an option

to refer disputes, and in some cases the reference is

made compulsory. The Arbitration Act, 1889, applies,

except in so far as it is inconsistent with the provisions

of the special Act {dd).

4. St/ Consent out of Court.—Submissions may be

made

—

(a) Orally.

(b) By writing not under seal.

(c) Under seal.

It is desirable that a submission should be in writing,

but not necessary except for a submission under the

Arbitration Act, 1889. A submission under seal is

necessary if it refers to an act which must be performed

by deed or if it is to bind a corporation.

A submission, unless a contrary intention is expressed,

is deemed to include the following provisions (e) :

(a) The reference shall be to a single arbitrator, if

not otherwise provided.

(b) If the reference is to two arbitrators, they may
appoint an um[)ire at any time within the period during

which they have power to make an award.

(c) Arbitrators must make the award in writing

within three months, unless by writing they enlarge

the time for making the award.

(d) If the arbitrators allow their time to expire

(rf) Section 14 (b), (c).

(rfrf) Section 24. • (r) Schedule I.
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without making the award, or give notice in writing

that they cannot agree, the umpire may enter on the

reference in lieu of the arbitrators.

(e) The umpire must make his award within one

month after the time of the arbitrators has expired,

unless, by writing, he enlarges the time for making his

award.

(f) and (g) The arbitrators or umpire may examine

parties and witnesses on oath and require the production

of books and documents.

(h) The award shall be final and binding on the

parties.

(i) The costs of the reference and award shall be in

the discretion of the arbitrators or umpire.

The Submission (/).

Effect of a Suhmission xipon Action.—A submission to

an arbitration will not necessarily bar legal proceedings
;

but if a party commences an action the court may, on

the application of the other party, stay the action if the

applicant has not taken any step in the action (except

putting in an appearance), and there is no sufficient

reason why the dispute should not be referred, and the

applicant is ready and willing to do all things necessary

to the proper conduct of the arbitration (o).

Alteration and Enlargement.—A submission may be

altered by agreement between the parties, but the

arbitrator has no power to alter its terms. The court

can amend so as to give eifect to the real intention

of the parties, but not so as to introduce new matter.

(/) Every submission requires a 6rf. stamp, unless the subject-matter

is not of the value of sKS, when no stamp is necessary (Stamp Act, 1891

(54 & 55 Vict. c. 39), ss. 1, 22).

(jj) Section -1.
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The time for making an award can be enlarged by order

of the court, whether it has expired or not, and that

although the award was made after the expiration of

the time limited (h).

Revocation of Submission.—A submission (unless a

contrary intention is expressed) is irrevocable except by

leave of the court (i). The court will give leave to

revoke a submission for good cause

—

e.c/., misconduct

of the arbitrator, or improper admission or rejection of

evidence. The death of one of the parties no longer

operates as a revocation of the submission (/-), but it is

usual still to insert a clause in the submission providing

that in the event of the death of one of the parties the

award shall be delivered to his personal representatives.

The bankruptcy of one of the parties does not necessarily

revoke the submission, but it may be ground for an

order by the court revoking it.

The Arbitrator and Umpire.

The Arlntrator.—Any person may be appointed

arbitrator, and an interest in the subject-matter known

to both parties at the time of a})pointment is no

objection (/). Secret interest or bias renders an

arbitrator unfit, and he can be removed by order of

the court (m). Similarly where an arbitrator or uni})ire

has misconducted himself the court will remove him

and set aside the award («).

Joint Arbitrators. — If the reference is to several

arbitrators, they must act together, and must sign the

(/() Section 9. (/) Section 1.

(li) R. S. C, Order XVII., r. 1.

(0 Johnston v. Chcape (1817), 5 Dow. 247.

(»0 Bcddow V. Beddoio (1878), 9 Ch. D. 89. («) Section II.
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award simultaneously (o), for an arbitrator cannot dele-

gate his authority even to his co-arbitrators. If one

refuse to act, the others can make no valid award (p).

Tlie Umpire—his Appointment.—If the reference is

to two arbitrators, they may appoint an umpire at any

time within the period during which they have power

to make the award {q). If they fail to do so any party

may serve the arbitrators with a written notice to

appoint, and if the appointment is not made withiu

seven clear days, the court may appoint {r). The

duties of the umpire commence when he is called upon

to act, not when he is appointed.

Sometimes a third arbitrator is appointed instead of

an umpire ; in that case his duties commence at once,

and all three arbitrators must agree to the award and

sign it (s). I£ the objection to the execution of the

award is only formal, the court may remit the award

to the arbitrators for correction.

Duties.—The umpire enters on the reference in lieu

of the arbitrators. He must decide the whole matter

between the parties, and not particular points upon

which the arbitrators cannot agree. The umpire must

make his award within one month after the time

allowed to the arbitrators, hut the court has power

to enlarge this time. The umpire has the same powers

and is bound by the same rules as the arbitrators.

Proceedings hefore the Arbitrator.—The arbitrator

has, with regard to the parties to the submission, the

(<>) Eads V. Williams (1855), 24 L. J. Ch. 531.

Ip) Little V. Newton (1841), 10 L. J. C. P. 88.

(g') Schedule 1 (b). (r) Section 5.

(#) United Kingdovi Mutual Association v. Houston, [1896] 1 Q. B.
567.

M.L. 2 P
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powers of a judge, and the proceedings resemble those

of an action (t). The attendance of witnesses and

the production of documents can be enforced by

subpoena ((/), and disobedience is a contempt of court.

Any person giving false evidence is guilty of

perjury (.r). The arbitrator may, at his discretion,

exclude persons who are going to be examined before

him during the time that any of the other witnesses are

giving evidence. A lay arbitrator is generally allowed

to have a legal adviser to sit with him or assist him

during the hearing. If any question of law arises in

the course of the reference, the arbitrator may at any

stage of the proceedings " state a case " for the opinion

of the court or a judge ; and if the court or a judge so

directs, the arbitrator is obliged to do so (//). If the

ar})itrator refuses to state a case and makes his award

suMimarily so as to preclude an application to the court,

that is misconduct, and the award may be sent back

with an order to state a case (z).

An arbitrator may, generally speaking, take skilled

advice, but it is not advisable that he should do so

without the consent of the parties. AVhere an arbitrator

is authorised to appoint an accountant, " if not objected

to by the parties," he may not appoint one without

communicating with the parties (a). As regards

evidence, the arbitrator or umpire is bound to observe

the rules of evidence no less than judges (/'). The

(0 In re Enoch and Zarvtzky. Bock A- Co.'s Arhit ration
, [1910]

1 K. B. 327.

(?/) Section 8.

(^) Section 22. (y) Section 19.

(z) Re Palmer ^' Co. and Hoxhrn ,<• Co.'x A rhltration, [1898] 1 (i. B.
131.

(rt) In re Thhiocll (1864), 33 Beav. 213.

(J)')
III re Enoch and /Mretzhy, Bock ^- Co.'s\Arbitratioh, .supra.
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arbitrator must hear both sides, and take evidence in

the presence of both parties. He should receive all the

evidence tendered, taking notes of everything material,

but if he rejects evidence under a mistake as to its

value it is not sufficient ground for setting aside the

award ; similarly, if he receive evidence upon matters

not coming within the scope of the reference, his award

will not on that ground alone be set aside (c). He has

no right to call a witness without the consent of the

parties (b).

An award will not stand if

—

(1) The arbitrator hears one party and refuses to

hear the other.

(2) He holds private communication with one party

on the subject-matter of the reference.

(3) He examines witnesses on one side in the absence

of the other party, unless justifiably proceeding

ex jxirte.

(4) He examines witnesses in the absence of both

parties.

The Award,

Form and Requisites of the Award.—The arbitrator

should decide all matters submitted to him under the

submission, but he should not go beyond them ; if

he transgress in either respect the award is void. As
soon as the arbitrator has executed the aAvard, he

should give notice to the parties that it is ready to

be delivered. Xo precise form of award is necessarv,

but the award must be in writing, unless the submission

(c) FalTiingliam v. Victorian Railway Commissioners, [1^00'] A. C.
452.

2 p 2
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provides to the contrarv (d). By a recent statute all

awards are chargeable with ten shillings stamp duty (e).

The chief requisites of an award are three in number,

viz. :

Firsthj, the award must be certain in meaning, so that

the parties to the reference can understand how they

are affected by it ; l)ut the court will assist the parties

to interpret it, if possible, and make any alterations

necessary to make the meaning clear. If its meaning

cannot be interpreted, the award is bad.

Secondly^ the award must ha final : that is to say, the

arbitrator can only make one award, except where

several matters are referred, and the submission

authorises a separate award on each. The award must

be complete in itself and must be made at one time.

Thirdbj, the award must be jwssihle and reasonahle,

e.g., an award that a party should deliver up a deed not

in his custody or under his control would be void.

If the award is Itad in part it is not necessarily void ;

if the good can be separated from the bad. the hitter

alone is void, as wliere an arltitraror has awarded on

some matters not within tiie subuiission ; but if the

two parts are not separable the whole awainl is void.

Referrinff Back the Aicai'd.—The court may remit

matters referred to the reconsideration of the arbitrators

or umpire (/') ; they must make their award within

th.ree months after the date of the order for remis-

sion {(j). The grounds for this are :

(a) Any defect sufficient to eui}iower the court to set

it aside.

(rf) Schedule 1 (c).

(0 Revenue Act, 190G (0 Edw. 7, c. 20), 8. 9.

(/) Section 10. Qj) Schedule 1 (c).



The Award. 581

(b) That it is not final.

(c) That the submission has been exceeded.

(d) For omission through inadvertence.

(e) For formal defects.

(f) For mistake admitted by the arbitrator.

(g) Where new and material evidence has been

discovered.

This power applies not only to references by consent out

of court, but also to references by order of the court (A).

SettiiKj Aside the Aicard.— The award will be set

aside on the followin<j; orounds :

(a) Where the arbitrator or umpire has misconducted

himself (i).

(b) If the award is uncertain or not final.

(c) Where the arbitrator is guilty of fraud or refuses

to hear the evidence.

(d) For irregularity in the proceedings, e.(f., not

giving notice of the proceedings.

(e) In a compulsory reference if the arbitrator makes

a mistake of fact or law. In a reference by

consent the court will not set aside the award

for mistake, unless the mistake is apparent on

the face of the award.

The court will not grant an application to set aside

the award unless convinced of its necessity, but will

rather remit the award under s. 10.

Enforcing an Award.—An award may, by leave of

the court, be enforced in the same manner as a

judgment (k) :

(a) By action on the award. (This is the only

(/() Section 16.

(0 Section 11 (2). (A) Section 12.
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remedy where the submission i^ not in

writing.)

(b) By attachment,

(c) By execution.

The court will also grant specific performance of an

award.

Costs of Award and Remuneration of Arbitrator.

—The costs are in the discretion of the arbitrator or

umpire, who may direct how they are to be paid (/),

but when the submission provides that the costs shall

abide the event, the arbitrator has no power over them,

otherwise he should direct which party is to [)ay in the

award. The arbitrator may fix his own charges, and

provided he does so in and as part of his award, they

cannot be taxed ; he has a lien on the award and

submission, and may retain them until his charges

are paid. He can also recover reasonable remuneration

by action, if necessary ; for the appointment of a

person as arbitrator in a mercantile dispute raises an

implied promise l)y the parties to the submission to pay

for his services. Thus, the unsuceesst'ul party to an

arbitration must pay the remuneration of an arliitrator

appointed by the other side, if so ordered by the

umpire under his award, and the arbitrator can sue for

the amount in question (m). The same ])rinciple applies

with regard to the remuneration of an umpire appointed

by the arbitrators.

(0 Schedule 1 (i).

(7w) ('ravij)ton mid Unit v. Itidlcii ,<• f'n.; Jirmr/i v. Llaiiilnrrry

Term Cvtta Co., Lhnitvd (I'JOlt), 2:) t. L. H. f)2r).
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PATENTS, TEADE MAEKS, AND
COPYEIGHT.

[These Subjects do not come within the curriculum for

the Final Examination of Chartered Accountants,

but they have been inserted in the Appendix of this

Work in view of the representations made by those

connected with certain other Examinations.]
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PATENTS, TEADE MARKS, AND
COPYRIGHT.

PATENT ACT, 1907.

There is a common law right inherent in the Crown
to grant to a subject the monopoly of a trade or manu-
facture. This right was restricted by the Statute of

Monopolies, 1623, but the prerogative of the Crown to

grant letters patent for the sole working of new trades

or manufactures to the true inventor for a period of

fourteen years or under was preserved. This right forms

the basis of the existing patent law which was amended
and consolidated by the Pa?tents and Designs Act, 1907

(7 Edw. 7, c. 29).

Letters patent may be obtained (1) by inventors in the

United Kingdom
; (2) by persons in the United Kingdom

to whom an invention has been communicated from

abroad
; (3) by legal representatives of deceased in-

ventors
; (1) by persons belonging to those foreign states

or colonies which have joined the International Con-

vention for the Protection of Industrial Property {a).

Patent agents must be registered and are liable to be

struck off the register by the Board of Trade for pro-

fessional misconduct. No person can act as a patent

agent unless he resides in the United Kingdom.

The applicant for letters patent must, in the first

instance, produce either a provisional specification of his

invention or a complete specification. The patent is

ultimately dated as of the date of the first application.

The specification is referred to an examiner for its first

examination ; he reports to the comptroller. In the case

of a provisional specification the examiner has to inquire

(</) The Convention was signed at Tari*. March 20th, 1883, and was
moditied by an Additional Act signed at Brussels, December 14th, 1900.

Great Britain joined in 1884.
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into the nature of the invention generally before allowing

the application ; if his report is satisfactory a complete

specification must be left within six months, which must

be properly described, and conform to the provisional

specification. When the first application is accompanied

by a complete specification the examiner has to see that

the invention has been described in the proper way and

is in accordance with the rules of the Board of Trade.

The first examination, whether in two parts or one, is

followed by a further investigation in order to discover if

the invention has been claimed or described in any

previous specification, and includes (since the 1907 Act)

an inquiry into specifications which may have been lodged

at the Patent Office before the specification in question

though not published. There is a right of appeal from

the examiner to the coniplfroller, and from the comp-

troller to one of the law ofiicers of the Crown. The

patent is then accepted.

After acceptance the grant of letters patent may be

opposed by persons interested on the following grounds :

(1) that the applicant has obtained his invention from or

in fi:aud of the opponent
; (2) that the invention has

been claimed in a complete specification made within

the last fifty years ; (3) that the complete specification

in question is insufficient ; (4) that the applicant in his

complete specification claims sometliing different to what

is described in the provisional specification, and that the

opponent has applied for a patent for this further

invention in the interval. The opponent will not be

heard to say that the invention was obtained from him

abroad. The hearing takes place before the comptroller

with the right of appeal to one of the law otiicers. The

comptroller may order the applicant to make general or

specific references to prior claims for patents (for the

"round of opposition is the repetition of a claim, not the

infringement of an earlier by a later patent), or (since

the 1907 Act) refuse to grant a patent altogether.
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Persons residing out of the United Kingdom can

(since the 1907 Act) obtain British patents either in their

own names or by means of an agent, who is the importer

of the invention and a trustee for the real inventor.

Persons living in the colonies or states which have joined

the International Convention may apply to have their

patents dated as of the same date as the earliest pro-

tection in the colony or state concerned if filed within

twelve months and accompanied by a complete specifica-

tion. The subsequent proceedings are the same as in a

Britisli application.

Patents may be sealed within a few days after their

final acceptance, and must be sealed within fifteen

months from the date of application (subject to cei'tain

allowances). If a patent lapses in this way through

inadvertence it may now be restored, though prior to

the 1907 Act this required an Act of Parliament. The
patent is granted for fourteen years, but the term may
be extended.

After a patent has been applied for or granted the

patentee may apply for a patent for an improvement in

his invention as a patent of addition which lasts for as

long as the original patent, and for which no further fees

are charged. A patentee is also allowed, under certain

circumstances and within certain limits (precisely set

out in the Act, ss. 21—-23), to make amendments of his

patent.

Revocation of a patent may be ordered either by the

comptroller or the Board of Trade, or the Court of

Chancery. Application to the comptroller must be made
within two months by a person who would have been

entitled to oppose and on the grounds upon which the

grant of the patent could have been opposed.

Any person may apply to the comptroller for the

revocation of a patent which is being exclusively worked
outside the United Kingdom after four years from the

date of the patent ; and if a patentee is not working his
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patent adequately or is prejudicing any trade or industry,

any person may apply to the Board of Trade for a revo-

cation of the patent or for a compulsoiy licence. After a

prima facie case has been made out the Board of Trade
refers the matter to the court. The court, generally, has

power to make an order for revocation on any of the

grounds on which the comptroller or the Board of Trade
could, and also on a number of other grounds, such as

that the alleged invention is not new, or that it is not a

manufacture
; petition for revocation may be made by

the Attorney-General or by any person alleging that the

patent was obtained in fraud of his rights, or that he was
the true inventor, or that he had exercised the invention

before the date of the grant.

Patentees are now forbidden to impose restrictive

conditions (such as were common before the 1907 Act) on

the purchasers of patented articles or on licensees, and

they are now allowed to abandon their patents.

In actions of infringement (by the 1907 Act) the

grounds of defence have been extended, and the defendant

may counterclaim for revocation ; a person threatened

with an action of infringement may institute proceedings

himself if the patentee does not bring his action within

a reasonable time.

A register is kept at the Patent Office of proprietors

of patents, their mortgagees, and licensees, of equitable

assignments and options, and of notices as to amend-

ments and payment of fees. The court has power to

rectify the register. It is not clear how far registration

is necessary to protect the title of an assignee. Co-

owners of patents may not separately grant licences.

On the death of a co-owner the legal estate in the patent

counts as personalty.

The Crown, the War Office, and (since the 1907 Act)

the Admiralty have the right to use patents on paying a

sum fixed by the Treasury.
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It is a criminal offence, punishable oh sunimary con-

viction by a fine of £5, falsely to represent that an article

is patented.

Design means " any design (not being a design for

a sculpture under the Sculpture Copyright Act, 1814),

applicable to any article whether the design is applicable

for the pattern or for the shape or configuration, or for

the ornament thereof, or for any two or more of such

purposes, and by whatever means it is applicable, whether
by printing, painting, embroidering, weaving, sewing,

modelling, casting, embossing, engraving, staining or

any other means whatever, manual, mechanical, or

chemical, separate or combined." Copyright by regis-

tration of designs lasts five years ; the design must be

entered in one of fourteen definite classes according to

its material. Exact drawings or photographs must be
sent to the comptroller before a certificate is issued. An
appeal lies from the comptroller to the Boai'd of Trade.

The proprietor of the design, whether or not he is the

author, may apply for registration. Designs need not

be marked, but if they are not marked the proprietor in

an action of infringement must prove that the infringer

knew of the copyright. It is a criminal offence falsely

to represent that a design is registered.

The provisions relating to the International Convention

apply to designs as well as to patents, and a registered

design may be revoked if it is used abroad and not in

the United Kingdom.

Trade Marks Act, 1905.

At common law there is a right of action against any
person for "passing off" goods as those of another

person; the usual method of "passing off" is to adopt

or to imitate the "mark" which that other person

generally applies to his goods for the purpose of identifying
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them. The Trade Marks Act. 1905 (5 Edw." 7, c. 15),

consolidatiug and amending previous legislation on the

same subject (especially the Trade Marks Registration Act,

1875, and the Patents, Designs and Trade Marks Act, 1883),

has for its object to fix the proprietorship of a trade mark ;

the registration of a "person under the Act as proprietor

of a trade mark gives him the exclusive right to the use

of the trade mark, consequently if another person adopts

this mark or an imitation of it, the registered proprietor

has a right of action for infringement, and in an action

of " passing off" (the two actions are usually combined)

the adoption of a registered trade mark is conclusive

evidence against the defendant. The Act of 1883, by

connecting trade marks with patents, had given colour

to the notion that trade marks were monopolies, the

number of which should be limited ; the Act of 1905 is

based on the idea that goods of different qualities but of

apparent similarity should be clearly distinguished from

one another in the interest both of the manufacturer and

of the purchasing public.

The Act tirst provides that there shall be a register

of trade marks under the management of the Comptroller

General of Patents, Designs and Trade Marks, who is

called the Registrar. A trade mark can only be registered

in respect of particular goods or classes of goods, and

must contain or consist of at least one of the following

essential particulars :

(1) The name of a company, individual or firm repre-

sented in a special or particular manner

;

(2) The signature of the applicant for registration or

some predecessor in his business
;

(3) An invented word or invented words

;

(4) A word or words having no direct reference to the

character or quality of the goods, and not being

according to its ordinary signification a geo-

graphical name or a surname
;
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(5) Any other distinctive mark, but a name, signature,

or word other than such as fall within (1), (2),

(3) or (4) shall not, except by Order of the

Board of Trade or the court, be deemed a

distinctive mark.

An exemption is made for trade marks existing before

August 13th, 1875, and provision is made for allowing

colours to be considered distinctive marks.

Any person claiming to be the proprietor of a trade

mark who is desirous of registering the same must apply

in writing to the registrar. There is a right of appeal

from the decision of the registrar either to the Board of

Trade or to the court at the option of the applicant.

After the application has been accepted it is advertised

by the registrar. Any person may within one month

from the date of the advertisement give notice to the

registrar of opposition to the registration of the mark,

either on the ground of its resemblance to an existing

trade mark, or as not being sufficiently distinctive. The
matter is decided by the registrar subject to appeal

to the court or, with the consent of the parties, to the

Board of Trade. The court is the Chancery Division of

the High Court of Justice.

Under the 1905 Act it is now possible for the pro-

prietor of a trade mark to " disclaim" part of his mark
and to limit his rights only to the other part. This

saves him from liability to opposition on the ground

that his trade mark lacks the essential features ; for

part obviously might not be distinctive though connected

with or, perhaps, printed over a distinctive mark, and
he would have no wish to assert proprietary rights in

non-distinctive parts at the risk of losing rights over

the distinctive parts. The same proprietor may have

what are called associated trade marks, viz., similar but

not identical marks for certain classes of goods ; he may
also split up a mark using its component parts as separate
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trade marks, or have a series of marks for a number of

similar goods.

Associations which examine or test particular kinds

of goods and certify the result of their examination

by marking the goods may, with the leave of the Board
of Trade, register their marks as trade marks. Lloyd's

Register (L. R.) on shipbuilding materials is an example

of this. The privileges of the Cutlers' Company in

relation to Sheffield goods are incorporated into the

Act ; their register forms part of the general register ;

a similar arrangement is made for Manchester cotton

goods, the marks of which are registered at " The

Manchester Branch."

When the time for opposition has expired the trade

mark is registered by the registrar as of the date of the

application for registration, and a certificate is issued

to the applicant. A crade mark is registered for fourteen

years, and may then be renewed for another fourteen

years on payment of the prescribed fees. If the proprietor

does not use his trade mark for five years, anyone who
is aggrieved may apply to the registrar to have it removed

from the register.

A trade mark can only be assigned in connection with

the goodwill of the business concerned in the goods.

On the dissolution of a partnership the apportionment

of trade marks may be settled by the registrar, subject

to appeal to the Board of Trade.

The register may be rectified either by the registrar or

by the court. The registrar's authority is limited to

applications by the proprietor for corrections of a clerical

nature, for cancellations of all or part of the mark, and

for the registration of assignees. The court deals with

applications by aggrieved persons.

Disputes arising upon trade marks registered before

1905 are determined either by reference to the Acts in

force at the date of their registration, or to the present

Act. This Act provides for the first time that any regis-
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tration which has been staudiug for seven years is to be

taken to be vahd in all respects unless it was obtained

by fraud, or offends against s. 11, which forbids the

registration of marks "calculated to deceive or contrary

to lavr or morality." This protection is one of the most

important features of the 1905 Act.

A fine of £5 may be imposed on a person for falsely

representing a trade mark as registered, and anyone

authorised to use the Eoyal Arms in connection with

his trade may take proceedings against a person in a

similar trade using them without authority.

Merchandise Marks Acts.

Criminal law in relation to trade marks is contained

in the Merchandise Marks Acts of 1887 (50 & 51 Vict.

c. 28) and 1891 (54 & 55 Vict. c. 15).

By the common law, though it was an offence to cheat

by selling goods as something different to what they

were, it was no offence merely to imitate a trade mark.

The first Merchandise Marks Act was passed in 1862 ; in

1881 Great Britain joined the International Convention

for the Protection of Industrial Property, and this neces-

sitated the Act of 1887, to the provisions of which were

added the provisions of the Act of 1891.

By the Act of 1887 any person who forges a trade

mark or falsely applies to goods any mark so nearly

resembling a trade mark as to be calculated to deceive

or makes any die or instrument for the purpose of

forging a trade mark or disposes of or possesses such an

instrument or applies any false trade description to

goods or causes any of these things to be done is liable

to be punished by fine or imprisonment with hard labour

or both, and to have the goods forfeited and destroyed.

The same penalties are attached to those who wilfully

sell articles under a false mark. Persons whose ordinary

business is to make dies are protected from prosecution.

M.L. 2 Q
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The expression "trade mark'" is defined as a mark

used or proposed to be used upon or in connection with

goods for the purpose of indicating that they are the

goods of the proprietor of such trade mark by virtue of

manufacture, selection, certification, dealing with or

offering for sale (a).

The expression " trade description " means any

description or statement as to quantity, place of origin,

manner of manufacture, material of which the goods are

made, or existing patent or copyright protecting the

goods. Special provision is made for distinguishing the

place of origin of watches and watch cases, and having

the watch case properly stamped at an assay office.

By the Merchandise Marks Act, 1891, the customs entry

relating to imported goods is now deemed to be a trade

description. Formerly adulterated goods were imported

under cover of the customs entry, but as that entry did

not constitute a " trade description," no steps could be

taken ; by making it a trade description ofi"enders can

be prosecuted. The same Act gives power to the Board

of Trade to undertake prosecutions when the general

interests of the country are affected.

Prosecutions under the Act must be commenced within

three years of the commission of the offence or one year

after discovery, whichever is soonest. All goods liable

to forfeiture under this Act if imported from abroad and

all goods of foreign munufacture bearing a trade mark

which purports to be a trade mark of a trader iu the

United Kingdom (unless there is a clear indication that

it has been manufactured abroad) are prohibited to be

((/) Tlu- expression '•tia'ie mark" i» detiiu-d in the Acts of 1S87

and 18!)1 l)y reference to the Patents. Designs ami Trade Mark>> Act,

1S83. which has been repealeii. The statute dealing; with trade marks
is the Tra<ie Marks Act, I'.tO."). to wliich (hy virtue of s. 38 of the

Interpretation Act. 1889) references to the Act of 1883 must now he

construed to refer.
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imported as if they were included iu S.-42 of the Customs

Consolidation Act, 1876. There is, however, no need for

all imported goods to be stamped with their place of

origin.

On the sale of any goods to which a trade mark or

a trade description has been applied, the vendor is

deemed to warrant that the mark is a genuine trade mark,

and not forged or falsely applied, and that the descrip-

tion is genuine unless he expresses the contrary in

writing (b). Provision is made in the Act, however,

by which conventional descriptions (which are not caU

culated to deceive), such as French chalk, Brussels

carpets, Morocco leather, are not to be deemed false

descriptions.

A person who falsely represents that any goods are

made by a person holding a Eoyal Warrant, or for the

service of the King or the Eoyal Family, or for a

government department, is liable to a penalty of £20.

Copyright.

Copyright is the exclusive right of multiplying copies

of a literary, artistic, or musical work already pub-

lished (c), and " if not the creature of our statute law is

now entirely regulated by it " (d).

(/y) This is "saved " in s. 14 of the Sale of Goods Act. 1893 (.5G &
57 Vict. c. 71), which says :

•' Subject to the provisions of this Act and

(if any xtatuti' in that hchtilf there is no implied warranty" of the

quality of goods in a contract of sale.

(^) Before publication the rights of the author ur owner depend

upon common law incidents of i)r(jperty, and vary according to the

nature of the composition and the relations of the parties whose rights

are in question. These rights are not, strictly speaking, "copyright."

(d) Jrjftry.i v. BniKsey (Ks.'i4), 4 H. L. Cas. 815. at p. 954 : Caiid v.

Simc Cl5s7), 12 App. Cas. 320. The history of the English law of

copyright is set out in Scrutton on- Copyright. Prior to the Statute vt

Anne, 1 709 (8 Anne, c. 19). there was no statute expressly creating, or

judicial decision expressly recognising, copyright. That statute vested
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By the Copyright Act of 1842 (5 & 6 Vict. c. 45), the

copyright in books endures for forty-two .years from

publication, or for seven years fi'om the death of the

author, whichever is longest, and is the property of

the author and his assigns ; book is defined as " every

volume, part or division of a volume, pamphlet, sheet of

letterpress, sheet of music, map, chart or plan separately

published." After the death of the author the Privy

Council may licence the republication of books which the

proprietor refuses to republish. A copy of every book

must be sent to the British Museum, and must be sent

on demand to the Universities of Oxford and Cambridge,

to Trinity College, Dublin, and to the library of the

Faculty of Advocates at Edinburgh. In order to main-

tain an action for infringement of copyright the author

must register his book at Stationers' Hall ; this may be

done after infringement (c). Assignments of copyright

may be entered in the register at Stationers' Hall. A

penalty of £10 and double the value of the book is

imposed upon anyone other than the proprietor import-

ing into the United Kingdom for sale or hire a book

composed in the United Kingdom and reprinted else-

where (/).

The copyright of ncivspaper articles, articles in maga-

zines and the like, is vested in the proprietor of tlie

magazine or newspaper on payment to the author for

the Article and not otherwise. Upon the expiration of

twenty-eight years the copyright reverts to the author,

copies of printed books in the author and purchasers for fourteen years.

The period was extended in 1M14 hy .")4 (Jeo. S, c. 1.5G. to a term of

twenty-i'ij,'ht years or for liti'. whichever was loiit^est ; that Act remained

in force till 1^42. The present law of copyright is in a state of the

greatest confusion.

(f) Gouhaiid V. Wallace (1877), .3*1 L. T. 704.

(/) By the Customs Consolidation Act, 1870 (39 & 40 Vict. c. 36),

9. 42. any imported copyright book is liable to be forfeited and
destroyed.
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and during that period the newspape-r proprietor must
not publish the article separately without the consent of

the author.

Pirated books become the property of the owner of the

copyright. By the Copyright Act, 1775 (15 Geo. 3,

c. 53), " the two universities in England, and the colleges

therein, the four universities in Scotland and the colleges

of Eton, Westminster and Winchester, are entitled to

perpetual copyright in books given or bequeathed to

them for the advancement of useful learning and other

purposes of education."

The copyright of a lecture is given to the lecturer by

the Lectures Copyright Act, 1835 (5 A: 6 Will. 4, c. 65),

for twenty-eight years, provided he gives notice in writing

of his intended delivery of the lecture to two justices of

the peace living within five miles from the place of

delivery, at least two days beforehand. The penalty for

infringing this copyright is forfeiture of the reprints and

a fine at the rate of one penny per sheet. The Act does

not apply to a lecture given at a university, or a college,

or a public foundation ; the law in I'egard to lectures of

that character being left as it was in 1835. That law is,

briefly, that before the publication of a lecture the author

can prevent others from publishing it ; after publication

anybody may reproduce it. The question, therefore, in

the case both of lectures excluded from the provisions of

the Act and those delivered without complying with

them, is whether there has or has not been publication.

A speech of Lord Rosebery, delivered at a public

meeting, was held to be published so that the reporter

obtained the copyright for his verbatim written report {g)

;

a lecture of Professor Caird, delivex'ed to a class in

Glasgow, was held not to have been published (//).

O) Walttf V. Laia; [190o] A. C. 539.

(/<) Caird V. Sime (1887), 12 App. Cas. 326.
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The author of a Jramatic piece is by the . Dramatic

Copyright Act, 1833 (3 it -i Will. 4, c. 15), given the sole

liberty of representing it at any place of dramatic enter-

tainment for forty-two years or the life of the author and

seven years, whichever is longer ; a penalty of 40s. or

the full amount of the profit of the representation is pay-

able to the proprietor by anyone offending against the

Act.

By s. 20 of the Copyright Act, 1842 (5 & 6 Vict. c. 45),

the first representation of a dramatic piece is deemed

equivalent to the first publication of a book {i) for the

purpose of calculating the statutory period of copyright.

The law of coi)yright in viusic is similar to the law in

respect to the drama. The right of the performance of

a musical composition is vested in the author by s. 20 of

the Copyright Act, 1842, which applies the provisions of

the Dramatic Copyright Act, 1833, to musical composi-

tions. The law as to the printing of a nmsical com-

position is covered by the Act of 1842, which includes a

" sheet of music " in the definition of a book.

The Copyright (Musical Compositions) Act, 1882 (45 &

46 Vict. c. 40), compels the proprietor of musical copy-

right to print the fact that the right of public representa-

tion and performance is reserved, on the title page of the

composition ; and where the right of printing and the

right of performance are in different hands, to set that

out too.

The Copyright (Musical Compositions) Act, 1888 (51 &

52 Vict. c. 17), allows the damages for unauthorised

(/) The exiict etlcct of s. 20 is open to iloulit. Scruttoii suniiniiiises

the law thus

:

(1) A dramatic piece lu-itlu-r printed nor represented is the perpetual

properly of the aiitlior at coinnioii law.

(2) If represented hut not printeii, the author has '• playright " for

the statutory period and copyright, wliidi may be perpetual,

of his impuitlishcd MS.

(8) If printed liiir not represented, the author has perpetual playright

and copyright for the statutory period.

Tliis would apply also to musical compositions. See next paragraph.
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performances to be fixed at the discretion of the court or

judge. Under the Act of 1833, the damages were fixed

at a minimum of 40s. or the vahie either of the loss to

the plaintiff or of the benefit of the infringer, whichever

was greater.

By the Musical (Summary Proceeding) Copyright Act,

1902 (2 Edw. 7, c. 15), a court of summary jurisdiction

may authorise the seizure of pirated copies of musical

compositions which are being hawked in the streets, and

by. the Musical Copyright Act, 1906 (6 Edw. 7, c. 36), a

person found in possession of pirated music is liable to a

fine of £5 for the first oiJ'euce, and to imprisonment for

two months with hard labour or a fine of £10 for the

second offence.

By the Sculpture Copyright Act, 1814 (54 Geo. 3,

0. 56), the sole right and property of any new and original

sculpture, model, copy, or cast, rests in the proprietor

for fourteen years, with an additional term of fourteen

years if the maker of the original sculpture is living at

the end of the first fourteen years. Copyright in sculpture

can only be transferred by deed signed by the proprietor

in the presence of two witnesses.

The law of copyright in engravings and i^rints can

only be determined by reference to six statutes. By the

Engraving Copyright Act, 1734 (8 Geo. 2, c. 13), the

inventors and engravers of historical and other prints

are given the copyright for fourteen years (extended to

twenty-eight years in 1766), provided the date of publi-

cation is engraved ; a person who infringes the copyright,

besides forfeiting the plates and sheets, is liable to a

penalty of 5s. for every print found in his possession,

half of which goes to the Crown, half to anyone who
sues for it.

By the Engraving Copyright Act, 1766 (7 Geo. 3, c. 38),

the subject matter is more carefully defined, and the

period extended to twenty-eight years. By the Prints

Copyright Act, 1777 (17 Geo. 3, c. 57), the owner of the
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copyright may sue an infringer for damages. By the

Prints and Engravings Copyright Act, 1836 (6 & 7 Will. 4,

c. 59), the protection of copyright in prints and engravings

is extended to Ireland. By the International Copyright

Act, 1852 (15 & 16 Vict. c. 12), s. 14, the provisions of

the four Acts above mentioned are extended to lit]io-

graphs; finally, the provisions of the Fine Arts Copyright

Act, 1862 (25 & 26 Vict. c. 68) (see next paragraph), are

applied to engravings of any original painting, drawing

or photograph.

By the Fine Arts Copyright Act, 1862, the copyright

in ixiintings, drawings and pliotographs vests in the

author for his life and for seven years after his death

;

they must be registered as in the case of books under

the Copyright Act, 1842 (5 k 6 Vict. c. 45) ; a person

who infringes the copyright is liable to forfeit £10 to the

proprietor for every copy, or the proprietor may sue for

damages in the ordinary way.

A penalty of £10, or double the price of the work of

art, is also imposed on anyone fraudulently producing or

selling a work of art purporting to be signed or executed

by someone who has not in fact signed or executed it,

provided that person has been living within the preceding

twenty years.

The importation of pirated works of art of this kind is

prohibited. This Act extends to any British subject or

resident within the dominions of the Crown, but remedies

can only be obtained in the United Kingdom.

When a work of art first changes hands without any

agreement in writing as to the copyright, all copyright is

lost unless it has been executed on commission ; when it

has been executed on commission, the copyright belongs

to the person giving the commission, unless there is an

express reservation in writing of copyright by the artist.

By the International Copyright Act, 1844 (7 & 8 Vict.

c. 12), the Crown is empowered to grant copyright in the
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United Kingdom to works—literary, musical or artistic

—

produced abroad, by Orders in Council relating to par-

ticular countries, and imposing certain regulations as to

registration on the part of the authors. The International

Copyright Act, 1852 (15 & 16 Vict. c. 12), allows the

adaptation of French dramatic or musical pieces and the

reproduction (with acknowledgments) of French news-

paper articles. The International Copyright Act, 1875

(38 & 39 Vict. c. 12), gives power to the Crown to suspend

the clause in the i\.ct of 1852 relating to dramatic pieces.

These Acts are now of small importance, because by the

International Copyright Act of 1886 (49 & 50 Vict. c. 33)

the Crown- was empowered to issue Orders in Council

embodying the terms of the Berne Convention then in

session. The Berne Convention was signed in 1887 and
was established in the United Kingdom by Order in

Council of November 28th, 1887 ; an additional Order

in Council was issued on March 8th, 1898. The effect of

the convention is that the author of any literary, musical

or artistic work first produced after December 6th, 1887,

in any of the countries included in the convention enjoys

the same copyright in the British dominions as if the

work had been first produced in the United Kingdom.

If the author is not a subject of the country of origin,

the publisher has the copyright ; but the copyright only

endures in the United Kingdom for so long as it endures

in the foreign country, and in any case not longer than

the English law allows.

GopyrigJit ivithin the empire can be secured by publica-

tion in the United Kingdom, for by s. 29 of the Copyright

Act, 1842 (5 & 6 Vict. c. 45), copyright secured in the

United Kingdom extends to every part of the British

dominions, but publication in the colonies does not,

under the Act, secure copyright in the United Kingdom.
The Colonial Copyright Act, 1847 (10 & 11 Vict. c. 95),

enables the Crown to suspend the Copyright Act in the
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case of particular colonies ; cheap foreign reprints may
then be imported into the privileged colonies provided

the local legislatures give some protection to the authors

concerned (k).

By the Canada Copyright Act, 1875 (38 & 39 Vict,

c. 53), power was given to the Crown to assent to a

Canadian Copyright Act (giving copyright for twenty-

eight years and a second term of fourteen years to books

published or republished in Canada), and a proviso was

added forbidding the importation into the United King-

dom of Canadian reprints.

By the International Copyright Act of 1886 (49 &

50 Vict. c. 33), s. 8, the Copyright Acts have been

extended to works first produced in a British possession,

with arrangements for their registration in local registers

where such exist (/).

(A) Section 17 of the Act of 1842 would lie suspended as well as

the corresponding section in the Act relating to customs (now s. 42 of

the Customs Consolidation Act, 1876 (39 & 40 Vict. c. 36) ), forbidding

the importation of copyright books reprinted abroati.

(Z) It is doubtful whether this Act gives anything to works of art

which they did not possess before.
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ACCORD AND SATISFACTION, 57, 58, 80, 335.

discharge of bill by accord without satisfaction, 335.

ACKNOWLEDGMENT,
its effect on the Statute of Limitations, 83—86.

must be in writing, 5, 84.

ACT OF BANKRUPTCY, 521 et seq.

what is an

—

assignment to trustee for creditors, 521, 522.

when creditor may not rely on, 522.

fraudulent conveyance, 522.

assignment to official assignee of Stock Exchange, 508.

fraudulent preference, 522.

evading creditors by departing from England, etc., 523.

intent to defeat or delay necessary, 523.

execution on goods followed by sale or holding for

twenty-one days, 523.

filing declaration of insolvency, 523.

bankruptcy notice, 524, 525.

cannot be served on married woman, 42.

final judgment necessary, 524.

when counterclaim or set-otf an answer, 524, 525.

notice of suspension of payment, 525.

notice of

—

effect on transactions with bankrujjt, 545—547.

revokes banker's authority to pay, 342.

effect of, on current bill of exchange, 62 n.

[ 1 ]



Index.

AFFREIGHTMENT,
contract of, 415 et seq. And sec under CHARTER-PARTY

;

Bills of Lading ; Freight.

AGENT, 113 ct seq. A^id see Principal and Agent.
si>,'iiiiture of, 6—9, 97, ir)2.

married woman, contracting as, 41.

AGREEMENT. See Contract.
discliarge bv, 80.

ALIEN
o\\ iiing British ships, 477, 481.
when may be made banknipt, 520.

enemy, contracts of, 49.

cannot insvn-e, 363,380.
be partner of Englishman, 1(15.

ALTERATION
of a contract, -,'enerallv, 89, 336.

bill or note, 335, 336.

marine policy, 388.

a.s atlectin>; a surety, 452.

AMBASSADOR,
contracts of, 49.

when Statute of Limitations runs in favoui of, S3.

ANNUITY,
partnership) and receipt of, from profits of business, 162.

ANTICIPATION, restraint on, 41, 42.

APPRENTICE,
infant l)ound a.s, 34, 35.

APPROPRIATION
of i^ayments, 64—66. .See under Payment.

goods, to contract of sale, 282—284.

ARBITRATION, 573 vt se<j.

submission, what amounts to, 573.

wiien a deed reipiireil, 574.

effect of, (Ml action, 575.

alteration and enlargement of, 575.

revocatiiiu of, 576.

death of parly to, 576.

reference under order of court by con.sent, 573.

compulsory order of court, 573, 574.

for inc^uiry or report, 573.

trial, 574.

[ 2 ]



Index.

AEBITRATIOX—coH«i/a<e(Z.

statutory references, 574.

reference by consent out of court, 574.

implied provisions in, 574, 575.

arbitrator, 576.

interest in subject-matter, 576.

misconduct, 576, 578.

joint arbitrators, 576.

third arbitrator, 577.

enlargement of time for making award, 576.

conduct of arbitration, 577—579.

legal advice, 578.

skilled advice, 578.

must observe rules of evidence, 578, 579.

may state a case for opinion of court, 578.

remnneration, 582.

lien, 582.

umpire, appointment of, 574, 577.

duties of, 577.

award of, 575, 577.

agent to settle losses on policy may refer to, 136.

partner cannot bind firm by submission to, 184.

award

—

time for making, 574, 575.

is final and binding, 575.

costs of, 575, 582.

form, 579.

stamp, 580.

requisites of valid, 580.

must be certain, 580.

final, 580.

possil)le and reasonable, 580.

bad in part, 580.

referring back, 580, 581.

setting aside, 576, 581.

enforcing, 581, 582.

interest on, 68.

ARTICLES OIJ ASSOCIATION, 200, 201.

where none, regulations in Table A. apply, 200.

of private companies, 217.

alteration of, 200, 201.

registration of, 201.

inspection of, 201.

notice of, imputed to persons dealing with company, 200, 2(d.

ASSIGNMENT
ot contracts, 52—57.

rights, 53—56.

[ 3]



Index.

ASSIGNMENT—roHfiH ued.

of duties, 56.

equitable, 53.

what constitutes, 53. «

cheque is not, 342.

notice of, necessity for, 53.

under Judicature Act, 1873, 53 -55.

wliat may be assigned, 54—56.

eciuities, is subject to, 54.

absolute, meaning of, 54.

by partiR-r of .share in profits, 175, 185, 186.

of a marine policy, 363.

life ])olicy, 357, 358.

fire iiolicv, 359.

of bill of lading, 415, 416, 433, 434.

trade mark, 592.

for benefit of creditors

—

not a bill of sale, 462.

is an act of bankruptcy, 521, 522.

AUCTION, sales by, 285.

AUCTIONEER, 1.5.5—1.57.

signature of, to satisfy Statute of Frauds, 9, 156.

powers and position of an, 127, 155— 157.

itayment to, 63.

liability for conversion of, 157.

lien of, 1.56.

AVERAGE.
particular average, 437.
" free of particular average " clause, 305, 386.

general average, 438—440.

definition, 438.

e.s.sentials df a general average loss, 438.

ad.ju.stnient ol, 439. 440.

interests liabk- to contribute, 439.

not recoverable under suing and labouring clause, 383.

recoverable under policy, 394, 395.

memorandum, 384, 385.

shipowner's lien for, 437.

B.

BAILMENTS, 401.

BANK NC)TES. And .wc under Bill of E.xchanok.
differ from bills of exchange and promissory notes, 350, 351,

are negotiable, 292, 350.

[ 4 ]



Index.

BANK NOTES—mih'mterf.

alteration of, 336 n., 350.

as legal tender, 59, 351.

BANK SHARES,
contract for the purchase of, 30.

custom of Stock Exchange to disregard Leenian's ActjjKil,

132, 509.

BANKERS, 155.

as i^artners, limit in number of, 161, 196.

general lien of, 155, 474, 475.

relationship to customer, 155.

authority to pay bills, 155.

cheques, when revoked, 342.

duly to pay cheques, 341.

liable for wrongful dishonour of cheij^ues, 341.

rights and duties as to crossed cheques, 342—345.

protection of collecting banker as to crossed cheques, 344, 345.

who is a customer, 344 n.

etfect of giving immediate credit, 344, 345.

protection of, paying bill with forged indorseuient,f330, 346.

cannot debit customer with forged V)ill or cheque, 347.

negligence of customer generally no answer, 346, 347.

BANKRUPTCY, 519 et seq.

who may lie made bankrupt, 519—521.

act of l^ankrujJtc}', 521 et seq. See that Title.

commencement of a bankruptcy, 536 n.

petition, 525—527.

death of debtor after, 521.

conditions on wdiich creditor may petition, 525.

debttjr's jjetition, 525, 526.

to what court, 526.

proceedings on, 526, 527.

receiving order, 527, 528.

against judgment debtor in lieu of committal, 521.

firm, 569.

effect of, 527.

rescission of, 528, 568.

meetings, 528—530.
first meeting, 528, 529, 569.

f[Uorum at, 529.

who may vote, 529, 530.

proxies, 529.

debtor must attend, 541.

atijudication, 531, 532.

grounds of, 531.

annulment of, 531.

on composition or scheme, 568.

[ -5 ]



Index.

BANKRUPTCY—con^tHMfef.

Sublic examination, 530.

ebtor's duties, 540.

statement of affairs of the bankrupt, 540, 569.

cash account, etc., 540.

mu.st aid in realisation of ])roperty, 541.

discharge of the dehtiir, 432—435.

report of otticial receiver on application for, 532.

court may suspend or attach conditions to, 532, 533.

when court bound to refu.se or attach conditions to, 533,

535.

grounds for refusing or making conditional, 533—535.

effect of, 535.

of partner works a dissolution of the firm, 187.

limited partner, does not, 194.

]iartner.snip, 520.

infants, 38, 519.

married women, 42, 519, 520.

lunatics. 520.

aliens, 520.

contracts with bankrupts, 48.

effect on contracts, 48, 8y, 545.

vendor's position, 268, 269.

agency, 119.

surety, 457.

.securities whereacceptorand drawer of bill bankrupt,
official receivers, 548. 339, 340.

appointment in ordinary cases, 548.

as interim receiver, 527.

duties and power-s, 532, 548—550.
when to act as trustee, 540, 548, 570.

special managers, 549.

trustee, 549 et scq.

how appointeil, 549.

otlicial receiver may sometimes be appointed, 550.

security by, 550.

certificate of appointment, 550, 551.

Board of Traile may refuse to certify appointment, .\«51.

termination of appointment, 551—553.

resignation, 551.

removal, 551, 552.

on adojititm of scheme, 552.

making of receiving order against trustee, 552.

release, 552.

generally takes property subject to equities, 537.

distribution of property by, 559 ct seq.

costs and charges, 559.

preferential debts, 560—563.

[61



Inpkx.

BX^KHVPTCY—continued.

trustee

—

contin ued.

duties, 553, 554.

disclaimer of onerous i^roperty, 48, 554, 555.

powers of, 555, 556.

with consent of committee of inspection, 555.

accounts of, 557—559.
audit of, 558.

must pay money.s into Bank of England, 557.

unless local bank authorised, 557.

books of, 557, 558.

remuneration of, 559, 569.

how he should deal with jiroofs, 565.

may redeem securities, 530, 563.

must estimate contingent claims. 564.

in the bankruptcy of a partnership, 569.

under a scheme, 568.

debtor's property, 535 et seq.

discovery of, 539.

what is included, 535 et scq.

property divisible amongst creditors, 536—538.

after-ac<|uired personal property, 536.

real estate, 536.

powers, 537.

rights of action, 537.

goods and debts in reputed ownership of bankrupt,

setiuestration of benefice, 539. 537, 538.

bankrupt's .salary, 539.

property not divisible amongst creditors, 538, 539.

ownership of, 540.

comprised in bill of sale, 466, 467.

committee of inspection, 553.

may sometimes appoint a trustee, 550.

duties of, 553, 556, 558.
• audit of trustee's accounts by, 558.

removal and resignation of mend^er of, 553.

Board of Trade acts if mine appointed, 553.

debts, 56(^—566.

how proved, 563—566.

preferential, 539, 560—563.

rates, taxes, wage.s, .salary, 231, 560.

compensation payable to workman, 231, 560.

distress subject to above, 562.

above rank equally i7i(er se, 232.

claims of apprentice or articled clerk, 561.

money due from officer of friendly society, 561.

jjavings bank, 561.

funeral and testamentary e.vpenses, 561.

M.L. 2 R r 7 "1



Tni>ex.

BANKRUPTCY—coH^uiue./.

del>t.«

—

continued.

what iiiHV not be proved, 564.

deferred,' 1 04, 565.

interest on, 562 n., 566.

deceased in-^ol vents, 560, 570.

mutual dealings and set-utt", 564.

set-oti' against calls, 224.

landlord's rights, 562.

dividends, 560.

reputed ownershii* clau.se, 467, 537, 538.

fraudulent preference, 543.

an act of bankruptcy, 522.

what is not a, 544.

rights of thinl persons obtainin;:; in-operty from preferred

creditor, 54-L

undue preference may not be, 534 n.

execution creditor, rights of, 541.

sheriH's duties, 541, 542.

settlements, 542, 543.

avoidance of voluntary, 542, 543.

agreements to .settle on marriage, 543.

mortgagee's rights, 544.

protected transactions, 545—547. *
disclaimer, 48, 554, 555.

effect of, 555.

of leaseholils, 554, 555.

rights of those injured by, 545.

arrest of debtor, 531, 547.

small esUites, bankruptcy of, 570.

compositicms and arrangements, 566—569.

acceptance by creditois, 567.

approval by court, 567.

must provide f<tr preferential deljts, 561.

when .security for payment of 7.s. 0*/. in tlie £ reipiired,

release of debts by, 507, 568. 507.

annulment of, 568.

schemes outside tlic Act, 568.

consideration supporting, 19.

partnership, bankruptcy of, 188— 191.

administration of joint and se]iarate estates. 188— 191.

exceptional rights of proof, 190, 191.

partner may not coiupete with cre<litors, 191.

when creditor may ])rovc without acccmnting for

.security, 191.

proofs, 503—506.

debts proval)le, 538, 563.

[ 8]



Index.

BA^t^KRVVTCY—continued.

proofs

—

continued.

proof for value of goods taken under reputed ownership
clause, 538.

mode of proof. 565.

admission and rejection of, 565.

debts not provable, 564.

by secured creilitor, 562, 563.

voting by secured creditor, 530.

BANKRUPTCY NOTICE, 42, 524, 525.

cannot be served on married woman, 42.

BARRATRY, 382, 488.

BARRISTER,
authority of, to bind client, 136.

cannot sue for fees, 49.

BILL OF EXCHANGE
a negotiable instrument, 287.

liistoiy of, 288 et •^eq.

definition, 298.

mu.st be unconditional, 298.

must be in writing, 5, 298, 302.

material on which bill may be written, 302.

statutory and common law relating to, 297, 298.

stamp, 303.

forms, 299. 300.

parties, 300, 303, 304.

signature of, 303, 304. •
by companv, 303.

agents, 134, 304.

partners, 183, 303.

infant, 32, 35, 36, 303 n., 304.

blank signatures on stamped paper, 301, 302.

doctrine of estoppel applies to, 302.

date, 301.

may be inserted after bill issued, 301.

]j()St-dated or ante-dated, 301.

dated on Sunday, 29, .301.

sum payable, 301.

words " value received," 302.

acceptance, 304 d seq.

meaning of, 305.

how ettected, 304, .305.

who may accept, 305, 308.

when irrevocable, 305.

pre.sentment for, 306, 307.

when necessary, 306.

2 R 2 [ 9 ]



Index.

BILL OF EXCHk'SGE—continued.

acceptance

—

co)itinued.

presentment for

—

continned.

time for, 306.

by and to whom to Ije made, 306, 307.

through post oHii-e, 307.

excused, 307.

admissions conse([uent on, 326.

acceptance for honour supra protest, 308.

qualitied acceptances, 309.

holder may refuse to take, 309.

etfect of taking, 309. •

delivery of a bill, 305.

payment bv, 61.

negotiation of a bill, 302 n., 309—312.
what is negotiation, 310.

how ettected, of lull to bearer, 310.

order, 310.

restricted, 309.

indorsement, 310—312.

transfer without, rights of lujlder, 310.

partial, is bad, 311.

allonge, 310.

presumption as to order of, 328.

indorsements in blank, and special, 311.

conditional, 311.

restrictive, 311.
" sans recours," 311.

forged or unauthorised, 330, 331, 34")—347.

title acquired abroad under, 345.

transferor by delivery, warranty of, 312.

holder of a bill

—

definition, 312.

liolder in due course. 312, 313.

rights of holder, 313.

holder in due coui'se, 313.

person claiming under IioMlM' in due course,

burden of proof as to bona tides of, 31o. 313.

defects of title, 314.

notice of, 314.

negligence ot holder, no defence, 314.

negotiation back to, 317.

valuable consideration, 315.

drawee, not liable on bill, 304.

fictitious, 321—323.
acceptor, 304, 305, 325, 326.

liability of, 325, 326.

admissions by, 326, 345.

[ 10 1



I^'PEX.

BILL OF EXCHANGE—conhHitC(/.

acceptor

—

continued.

for honour, 308, 326.

drawer, 317, 318, 326.

may sign "sans recours," 317, 318.

admissions of, 327.

liability of, 326.

rights against acceptor, 317.

right to notice of dishonour, 318, 319.

indorsers, 317, 327, 328.

may sign "sans recours," 317, 318.

admissions by, 327, 345.

rights against drawer and prior indorsers. 317, 328.

right to notice of dishonour, 318, 319.

who are liable as, 327, 328.

notice of dishonour, 318—322.

must generally be given, 320.

within what time, 319.

where bill in hands of agent, 319.

excuses for delay, 319.

to and by whom to be given, 319.

no particular form required, 320.

when need not be given, 321, 322.

given by holder is good for some other parties, 320.

protest

—

form of, 324.
' time for, 325.

place of, 325.

ex])enses of, 329.

of foreign bill, 338.

damages, measure of, 329.

loss of bill, 316.

accommodation bill, 315, 330.

overdue bill, 316.

discharge, 330 d .^eq.

payment, 330—335.
before maturity, 316.

by whom, 330.

to whom, 330.

when, 330-332.
when payee fictitious, 322—324, 330.

days of grace and bank holidays, 331.

presentment for, 332—334.

time for, 332.

place of. 332.

l)y and to whom, 333.

excuses for delay, 333.

excuses for non-presentment, 333.

[ 11 ]



Index.

BILL OF EXCRA:\GE—continued.

discliarge

—

con tin ued.

payment

—

continued.

tor honour, 334.

amount, 334.

banker's authority to pay, 1-55.

waiver, SS.'i.

canceHation, 33").

alteration, 33.J, 330.

in the case of a Bank of EnL,^laud note, 33()n., SW.
merger, 337.

interest on, 69, 329, 334.

forgeries, 345—347.

negligence facilitating, 34-"), 340.

hills in a s^et, 337.

foreign hills, 338.

difference between, and inland bills, 338.

must he protested on dishonour, 338.

law ai)])licahle, 338.

agreements intended to control, 339.

rule in Ex ixirte Wariny, 339, 340.

cheques. See Cheques.
promissory note. See Promissory Note.s.

option to treat hill as, 3U0.

BILLS OF LADING,
definition, 427, 428.

form, 428.

documents of title within Factors Act, 141, 433.

negotiable characteristics of, 275, 287, 296, 433, 434.

stamp, 428.

incorporating conditions of charter-party. 415, 416.

effect of, between shipowner and charterer, 415.

assignees, 415, 416.

signature to, 429.

by master, 429—433.
generally quA agent ol the owner, 429—432.

may be agent of cliarterer, 429—431.

to extent of goods on board only, 431.

liability of master signing for goods not on board, 431, 432.

mate's receii)t, 429.

Bills of Lading Act, 1855, 431, 432, 434.

clean bill, 433.

duty of master as to delivery of goods, 434, 435.

exce)»ted risks, 432.

bills in part and in different hands, 434, 435.

pass goods at common law, 434.

unless .-^eut with bill of exchantie which is not accepted,

not within Bills of Sale Acts, 463.
' 285.

[ 12 ]



Index.

BILLS OF LAT>mG—continued.

freight under, 435, 436. And see Freight.
should be amongst ship's papers, 485.

transfer of, 296, 433—435.
rights and liabilities of indorsee, 434.

pledgee, 434.

BILLS OF SALE, 461 et seq.

include, 462.

do not include, 462, 463.

real nature of transaction inquired into, 464.

object of Act of 1878, 461.

1882, 461.

absolute and conditional bills, 461, 464.

rejiuted ownership, when within, 467.

requisites, 464 et seq.

registration, 464, 465.

renewal of registration, 467.

consideration, 465, 466, 471.

attestation, 465.

defeasance must be on same paper as bill, 466, 470.

further formalities in conditional bills of sale, 467 et seq.

statutory forms, 467—471.

sejjarate grantors, 469.

address of parties, 469.

after-acquired chattels, 469.

only personal chattels may be assigned, 469.

assignment "as beneficial owner," 470.

covenants for })ayment, 470, 471.

consideration must be £30, 471.

schedule, 472.

avoidance

—

as to absolute bills of sale, 466, 467.

l;ills of sale by way of security, 467, 468, 471.

apparent possession, 466.

priority, inter se, 467.

when goods subject to conditional bill of sale niay be seized,

when grantor may apply to restrain sale, 473. 472.

sale of goods seized in execution, 473.

ship by bill of sale, 480.

BONDS PAYABLE TO BEARER
are sometimes negotiable, 295.

BOTTO:\JRY BOND, 489—491.
what is, 489.

when master may execute, 490, 491.

essentials of, 489, 490.

effect of a, 490.

[13]



Indkx.

BOTTOMRY BOSD—ccitinHcd.
priorities of, 476, 490.

holder has an insurable interest, 365.

on cargo, 491.

BOUGHT AND SOLD NOTES, Vrl, 153.

BREACH OF C(?XTRACT, 71. See under Coxtract.
procured by third party, 50, 51.

excuses for, 50, 51.

trade disputes, 52.

BRIBERY
of agent, 125.

by partner, liability of co-partner, 166.

BROKERS,
definition, 151.

bought and sold notes when binding on 2)arties, 152.

broker's books, signed entry in, 152.

primarily agents for vendor, 152.

distin-^uished from factors, 150, 152.

liability of, 153.

no lien, as a rule, 153.

payment to, 63.

insurance broker, 153, 154, 362.

lien of, 474, 475.

shipbrokers, 155.

stockbroker. See that Title.

(J.

CARGO,
obligations to provide and load, 420, 421.

as to unloading, 422, 423.

jettison of, 439.

lien on, 423, 437, 474.

hypothecation of, 491.

contraband, rights of seamen nu ships cariying, 498, 499.

CARRIER. And see Affreightment.
definition of a common carrier, 401.

duties of, 402, 403.

warranty of consignor a-s to dangerous goods, 403.

place, of delivery, 402.

[
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Index.

CAHRIEB.—continued.

liability of laud carrier for loss or damage, 404—408.

at common law, 404—406.

not liable for " act of God," 404.

defect of thing carried, 405.

ne.t^lect of owner, 405.

might agree to limit liability, 406.

under the Carriers Act, 406—408.

what articles within the Act, 406.

special contracts, 407.

felony of servant, 408.

passenger's luggage, 408.

delay, 408.

liability of a sea carrier, 409, 410.

none as to certain articles, wlien value not declaied, 409.

for loss of life or goods, etc., limited, 409, 410.

railway company, 410—414. See that Title.

carriers' remuneration, 415.

lien, 415, 474.

stoppage in transitu of goods in possession of, 270—275.

CAVFAT EMPTOR, 257, 261.

CHAMPERTY, 25, 26.

CHARTER-PARTY, 416 et seq.

definition, 416.

stamp, 417.

form, 417—419.
execution of, by agents, 146, 148.

managing owner may make, 487.

incorporation of, in bill of hiding, 415, 416.

may amount to a demise of the ship, 417, 429— 431.

usual clauses, 419—426.

conditions precedent in, 419, 420.

as to readiness of ship, 419.

seaworthiness, 399 n., 419, 420, 425.

stipulations for providing and loading cargo, -J21, 422.

as to delivery and unloading of cargo, 421, 422.

demurrage, 424, 425.

cesser clause, 425.

excepted perils, 425, 428.

deviation, 426.

lien lor freight, 423, 437.

construed according to ordinary rules, 427.

should be with ship's papers, 485.
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Index.

CHEQUES
are negotiable, 287, 294.

included in definition of bill of exchange, 29H, .341.

not ecfuitable assignments, 342.

M'hen banker bound to pay, 155, 341.

liable for wrongful dishonour of, 341.

revocation of authority to )iay, 342.

time for ])resentment of, 341.

l>ost-date(l, 347.

when drawer not entitled to notice of dishonour, 321, 322.

drawn to order of tictitious person, 322— 324.

cro.ssed checjues, 342—345.

general and special crossini;, 342—344.

crossing a material jtart, 342.

obliteration of, 343.

effect of words " not negotiable," 344.

protection of collecting banker, 344, 345.

payment by, 61.

to agent l»y, 13").

protection of paving lianker, 330, 340.

forgeries, 345—347. Ami .s«> thut Ti(l<:

CHOSE IN ACTION, 53 u., 501 n. And sec A.ssKiX.MUNT.

CIRCULAR NOTES,
negotiability of, 287.

COMPANIES, 190-238.
diller from jiartnerships, 44, 100, 100.

coni])any may be limited partner, liU.

foreign, 204.

formation of, 100 e( .fc/.

numlier of jn-rsons rc<|uiM'(l to form, 190.

limited and unlimited, 190.

private, 190, 217, 218.

how constituted. 217.

])rivileges of, 217, 218.

memorandum of association, 197— 199. Scr thui Title.

articles of association, 2()0, 201. Hir. that Title.

l)rospectus, 201—204. See. that Title.

statement in lieu of prospectus, 203.

commission for underwriting, wlieii allnwed, 203.

sliareliolders and shares, 204—208.
See Shaki:holi)Ers ; Shares.

slock, 208.

capital

—

meaning of term, 2(>8.

increasing, 208.

[
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IXPEX.

COMPANIES— coH^inuerf.

capital

—

continued.

rediicing, 209.

divideii'ls must not be paid out oT, 209.

when interest may be paid out of, 210.

delientures not part of company's, 212.

dividends, 209, 210.

contracts of, 44, 47.

restrictions on l)orrowing powers, 4-5.

made before incorporation, 116.

coxnpany acting as agents, 123, 124.

bills of exchange, 303.

.debentures. Sec that Title.

directors, 212, 213. •

restrictions on ax)pointment of, 213.

fjiralification, 213.

accoiints, 213.

auditors, 214, 215.

appointment of, 214.

remuneration of, 215.

powers and duties of, 214, 216.

are usually officers of company, 214.

meetings, 215, 216.

statutory, 215, 216.

director.s' report, 215, 216.

annual general, 216.

extraordinary, 216.

resolutions, 216, 217.

ordinary, 216.

extraordinary, 216.

copy to be sent to registrar, 217.

special, 217.

copy to be sent to registrar, 217.

of separate meetings in compulsory winding-up, 221.

winding-up, 218—238.
compulsory

—

grounds for compulsory order, 198, 218, 219.

when company deemed unable to pay debts,

petition for, 219. ' 219.

who may present, 219, 220.

restrictions on right of contributory, 219, 220.

winding-uj) oi'der, procedure under, 220.

separate meetings of creditors and contri-

butories, 220, 221.
' resolutions of, 221.

statement of aHairs, 221.

preliminary report of official receiver, 222.

further report of official receiver, 222.

[ 1' ]



Indkx.

COMPANIES—coH^ni lUY^

winding-up, compulsory

—

co7ttitiHe<i.

ooniniittee ot inspection, 222, 223.

constitution of, 223.

nieni1)er may not purchase as.seis, 223.

may sanctinn calls, 225.

sanction of, for acts of liquidator, 226.

special manager. 223.

remuneration, 223.

security by, 223.

contributor ie.<, 224, 225.

tlefinition of, 224.
" A " and " B " lists of, 224, 225.

notice to persons settled on. 225.

liability of past members, 224.

set-off against calls, 224.

where contributory Ijankrupt, 224.

calls, 225.

sanction of committee <ir court reipiired, 225.

how obtained, 225.

set-off against, 224.

]iayment of, how enforced, 225.

licjuidator

—

provisional, 220.

apjjointment of private, 221.

security by, 221, 223.

when "tticial receiver acts as, 220.

may not purchase asset.s, 223.

settles list of contributories, 224.
• calls by, 225.

powers of,

with sanction of committee or curt, 226.

without sanction, 226.

in connection with jiroof of debt.*, 227, 228.

books to be kept by, 228.

audit of accounts by Board of Tiade, 229.

ctmimittce of inspection, 223.

remuneration, 232.

removal of, 232, 233.

resignation of, 233.

release of, 233.

proof of debts, 227, 228.

aj^portionnient of rent, ttc, 227.

interest, 227.

future debts, 227.

time for i)riiot, 227.

admis.sion and rejection of, 227.

expunging, 228.

[ iM



Index.

COMFAl^lES,.—continued.
winding-up, conii)uIsorv

—

continued.

dividends, 228.

unclaimed, 230.

meetin,i;s, 228.

accounts and audit, 228, 229.

books to lie kept bv li([uidator, 228.

audit by Board of Trade, 229.

statements as to pending liquidations, 229.

companies li(pidation account, 23t>.

preferential payments, 230—232.

costs, 230.

"

debts, 231.

managing director not " clerk or .servant," 231 n.

when distress subject to, 232.

debentures subject to, 212.

rent, 232.

voluntary winding up

—

how commenced, 233, 234.

date of commencement, 234.

effects of, 234.

liquidator

—

ai)pointuient of, 234, 23").

filing notice of, 23").

powers of, 235.

duties of, 236.

costs and remuneration of, 236.

dissolution of company, 236.

liquidation under supervision, 236.

transfer and reconstruction, 237.

rights of dissenting members, 237, 238.

aiTangements with creditors, 238.

dissolution of, effect on agent's authority, 137.

COMPOSITION WITH CREDITORS
under Bankrui^tcy Acts, 566—569.

outside the Acts, 568.

consideration supporting, 19.

registered companies and, 238.

CONDITION
precedent, 74, 90.

concurrent, 74.

diiierence between, and a warranty, 74, 75, 90,' 255 el scq.

none u.sually in) plied on sale of goods, 257.

may be negatived or annexed by custom, 256, 257.

wdien implied

—

.

on sale of goods, 257— 260.

on sale by sample, 259.

[ 19 ]



Index.

CON DITIOX—fOH^iHiu'f/.

when inipliecl

—

continued.

by description, 257.

of good* wanted for a ijarticular purpose, 258.

title, 257.

breach of, on sjile of goods, 2G4.

CONSIDERATION, _
definition, 10.

^
executed and executory, 16.

past, 16, 17. 20, 21.

legality of, 17, 29—31.
when must exist, 4, 6, 17.

aljsence of, 17—19.

adequacy, 17— 19.

for a deed, 2.

must be set forth if contract within Statute of Frauds, 6.

except in the case of guarantees, 6, 441, 442.

in the case of bills of excliange, etc., 17.

need not be stated, 302.

CONTRACT,
definition, 1.

forms of, 1.

of record, 4.

under seal, 1—3. And sec Deed.
by parol, 1, 3.

executory and executed, 3.

express and implied, 3.

formation of, 4 tt seq.

written contract, when required, 4— 11.

A7id sec Fr.'^.uds, Statute of.

when contract must be by deed, 4.

must be consideration in most cases, 6, 11, 17.

essentials of, 11 ct seq.

proposal and acceptance. See that Title.

voia, 21 ct seq.

voidable, 21, 32, 37.

illegal, 21 et seq. And see ILLEGALITY,
unenforceable, 5 et seq., 21 et seq.

capacity to contract, .31 ct seq.

by infant, 31—38. Sec Infants.

with married women, 39 et seq. See Married Woman.
lunatics and drunken persons, 43.

corporations, 4, 44—47.

companies, 44—47.

bankrii]its, 48.

aliens and others, 49.

assignment of, 52—57. See Assignment.

[ 20]



Index.

CONTRACT—contimiecl

novation, 53, 54, 56.

may be enforced only by parties, 49, 50.

rights and duties under a, 49 et fieq.

procuring thread i of, 50, 51.

preventing making of, 51.

trade disputes, 52.

performance, 57 et scq.

accord and satisfaction, 57, 58.

payment, 58 et seq. See Payment.
breach of, 71 ct seq.

right to rescind, 7 1 et seq.

damages, 71 e^ seq.

specific performance, 3 n., 9, 34, 72, 80.

quantum meruit, 72, 77.

partial, 72 et seq.

anticijjatoiy breach, 75, 2G3.

by renunciation during pei'formance, 76.

promisor disabling himself from performance,
conditions. See Condition.
warranties. See Warranty.
termination of a, 80 et seq.

by agreement, 80.

performance, 57.

breach, "1 et seq.

lapse of time, 81 et scq.

And see Limitations, Statutes of,

impossibility, 86—89. Sec that Title.

merger, 3, 89.

bankruptcy, 48, 89.

alteration,*^ 89, 336.

misre]iresentation, 96—98.

contract of sale, 239 et seq.

agency, 113 et seq.

partnersliip, 159 et seq.

cariiage, 401 et seq.

insurance, 352 et seq.

negotiable contracts, 286 et seq.

undue influence and duress, 105.

uberrimce fidei, 99.

when governed by foreign law, 106 et seq.

CO-OWNERS
are not necessarily partners, 161, 163, 164, 486.

can sell to one another, 241 n.

of a vessel, 486—488.
liabilities of, 487, 488.

when disagree as to use of the ship, 487, 488.

[21 ]



Index.

COPYRIGHT, 59o—602.

definition, 595.

book, 596.

definition, 596.

duration of copyright in, 596.

registration of, 596.

university copyright in, 597.

ne\v.spaper articles, 596.

rights of author in, 596.

lectures, copyright in, how acquired, 597.

duration of, 597.

what amounts to publicatii)n, 597.

dramatic pieces, 598.

duration of copyright in, 598.

music, 598.

notice of reservation of ])erforming right, 598.

damages for unauthorised performance, 598.

]ii rated copies, 599.

sculpture, 599.

duration of copyright in, 599.

engravings, jirints and lilhogra])lis, 599, 600.

duration of co])yright in, 599.

paintings, drawings, photograjdis, 600.

duration of copvright in, 600.

penalties for infringement, 600.

importation of pirated, 600.

executed on commission, copyright in, 600.

intei-national copyright, 600—602.

protection in Britisli dominion.*, 601, 602.

designs (trade). 589.

CORPORATIONS,
definition, 44.

contracts of, 4, 44— 47.

limits to contractual powers, 44. 45.

use of seal necessary ; exceptions, 4, 45—47.

acting as agents, 124.

And see Comp.\nies.

CREDIT,
misrepresentation as to, 97.

must be signed, 97.

agent cannot bind i>rincipal, 97.

goods sold on, 252, 253, 268.

CUSTOJkl,
per-^onal liability of agent by, 142, 144, 147, 153.

may authorise delegation by agent, 126.

[22 ]



Index.

CUSTOM—continnecJ.

when binding on principal employing agent, 130—132, 509,

eflect of, on authority of mercantile agent, 139. 510.

on sale of goods, condition mav be negatived or annexed Ijv,

256, 257.

to treat instruments as negotiable, 287, 288 et seq.

mav be of recent growth, 288.

of Stock Exchange, 130—132, 146, 509, 510.

D.

DAMAGES
on breach of contract, 71 et seq.

for fraudulent misrepresentation, 96.

liquidated, what are, 77.

distinction l»etween, and penalty, 78.

rules for assessing, 79,- 80.

remoteness of, 79.

in contract of sale, 262—267.

on dishonour of bill of exchange, 329.

none for innocent misrepresentation, 98.

exceptions, 100, 101.

assignment of right to recover, 55.

DEATH,
lap.se of offer bj', 16.

revokes banker's authority to pay, 342.

liability of sea-carriers for causing, 409, 410.

of surety, 455.

debtor after bankruptcy petition, 521.

partner, liability of his estate, 167, 171.

may dissolve pavtner.ship, 187.

limited partner dues not dissolve paitnership, 194.

effect of, in assigning contract, 52.

ou peisonal conti'acts, 87.

authority of agent, 119, 137.

presentment of bill of exchange, 307.

notice of dishonour, 320.

Stock Exchange transactions, 513.

submission to arbitration, 576.

DEBENTURES,
definition, 210.

.

are not bills of sale, 463.

floating charge, 211.

subject to preferential debts, 212.

registration of, 211.

M.L. 2 s [ -3 ]



Index.

DEBENTURES—ro«a'Htie(f.

effect of oiiiissiun to register, 211.

money borrowed on, not part of coniijanyV ca[>it:il, 199, 212.

remedies of ilebenture holders, 212.

as negotiable instruments, 211, 287, 296.

create interest in lands within Statute of Frauds, 10.

DEBT,
assignment of, 54, 55.

receipt of, out of profits does not create partnership, 162, 163.

DECEASED INSOLVENT,
administration of estate of, 570.

DEED.
essentials nf, 1, 2.

sealing of, 1, 2.

delivery of, 1, 2.

as escrow, 2.

indented and ]ioli, 2.

differences between a deed and a simple contract, 2, 3.

consideration, 2, 17.

merger by, 3.

estoppel by, 3.

appointment of agent by, 45, 115.

agent contracting liy, 142.

partner cannot bind firm ijy, 183.

when requisite, 4, 45, 47, 81, 515, 516, 574,

for transfer of shares, 515, 516.

]>EL CREDERE AGENT, 127, 128.

DELIVERY, 252 ct seq. And see under Sale of Goods,
COXTRACT FOR.

DEMURRAGE, 424, 425.

DIRECTORS,
liability for misstatements in prositectus, 100.

DISCLOSURE,
duty of, in contracts uherrimfK fidei, 99.

non-disclosure and fraud, 91, 99.

in contracts of marine insurance, 366, 367.

DISSOLUTION
of jiartiicrship, 175.

company, 230.

DIVIDEND WARRANTS,
negotiability of, 295.

[ 24
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Index.

DOCUMENT OF TITLE, Ul, 243, 244. See Factors Act.

DRUXKEX PERSONS,
contracts with, 43.

DURESS, 105.

E.

ESCROW, 2.

ESTOPPEL
by deed, 3.

words or conduct, 90.

agency by, 115, 110, 118, 133, 134, 158.

partnership by, 118, 170— 172.

against owner of goods sold, 241 n.

person signing bill or note in blank, 302.

negotiability by, 297.

EVIDENCE
to prove memoran<luni under Statute of Frauds, 6, 7.

receipts as, 66.

to discharge agent contracting personally, 142, 143, 146.

prove theft by servant of carrier, 408 n.

as to practice of Stock Exchange, 502 n.

arbitrator must observe rules of, 578.

EXCHEQUER BILLS,' 287, 293.

F.

FACTORS,
definition, 150.

distinguished from brokers, 150, 152.

powers of, 150, 151.

insurable interest of, in goods, 151.

when authority of, irrevocable, 118.

sales by, 150.

payment to, 63.

lien of, 151, 474, 475.

Factors Act, 138—141.

FACTORS ACT, 138—141.
vendor left in possession of goods or documents i>f title, 243.

vendee left in possession of goods or documents of title, 243,

244.

transferee of documents of title, rights of, 139—141, 243, 244.

2 s 2 [ 25 ]



Index.

FACTORS ACT—continued.

disposition of gooils or docnmeiits of title by meveaiitile

agent under, 138— 140.

what is a "mercantile agent," 138.

])osition of broker, 152 n.

are "docinnt'iit.s of title," 141.

"pledge" includes, 139 n.

autliority of -igent to i>ledge, 139, 140, 1")1.

effert of custom on, 139.

rights (if pledgee, 140.

owner withdrawing authority, 140.

rights of consignees under, 140.

FIRE INSURANCE,
definition, 358.

a contiact of indemnity, 353, 359.

uben-iincc Juki, 99, 355.

insurable interest required, 358.

ratification of unauthorised contract after loss, 359.

assignment, 359.

rights and duties, 360.

money may be laid cut in rebuilding, 359.

doctrine of subiogation, 360.

insurer can only enforce rights of assured, 361.

And sec Ixsl'Rance.

FIRM. And see Partnership.
what is a, 169.

])artner may sue or be sued in name of, 170.

guarantee to or for, 169, 456.

FOREIGN LAW, 106—112.
a ([uestion of fact, 111.

when contracts governed bv, 106— 1(>9.

contracts invalid by English law, 29, 109, 110.

enforcement of, 109, 110.

according to h'x fori, 110.

personal disabilities not always recognisad, 109.

Ibreign judgments, 111, 112.

bills, 338.

FOREIGN PRINCIPAL,
agent of, presumed to contract personally, 147.

ha.s no im])lied authority to pledge credit of 157.

of, may stop goods in transita, 157, 158.

FOREIGN SOVEREIGNS,
contracts with, 49.

[ 26]



Index.

FORGERIES
of bills and cheques, 345—347.

in.lorsement, 330, 331, 345—347.
title ac(|uired abroad under, 345.

protection of paying banker, 346.

nei^ligence facilitating, 345, 346.

banker cannot debit customer with forged liill, 347.

recovery of money paid under forged int?trument, 347.

of transfer of stock, liability of person presenting, 138 n.

power of attorney, liability of broker acting under, 138.

FRAUD,
generally, 89 d seq.

must be (1) false representation of fact, 91,

not of opinion, or intention, 91.

can non-disclosure be, 91.

(2) fact known to be false to the maker, 92.

or made recklessly or without belief in its

truth, 92.

moral and legal fraud, 92, 93.

(3) intended to be acted upon, 93, 94.

(4) must actually deceive, 95.

(5) damage, 96.

representation as to person's credit must be in writing, 97.

remedies for, 96.

affecting foreign judgment. 111.

bills of exchange, 314.

where partnership induced Ijy, 178, 187.

money oljtained by, interest on. 68.

concealed, effect on Statute of Limitations, 84.

FRAUDS, STATUTE OF, 5 et seq.

sect. 4

—

promise of executor to pay out of his own estate, 5.

guarantee, 5, 6, 441, 442.

agreement in consideration of marriage, 5, 10.

interest in lands, 5, 10, 245 n.

' agreements not to be performed within the year, 5, 10, 11.

the memorandum, 6— 9.

signature, 5, 6, 8, 9.

l>y an agent, 6—9, 156.

agent maybe A'erbally authorised, 115.

consideration must appear in the writing. 6.

except in the case of guarantees, 6, 441, 442.

writing may be made at any time before action, 6.

part performance, 9.

<;outract not complying with, unenforceable by action, 5 et seq.,

promise to iudemnify not within, 128, 443, 444. 245 n.

[27 ]



Index.

FREIGHT,
definition, 435.

wlu;n payalili', 435, 430.

fi'eij^ht, pri) raU'i. 436.

dead fn-iglit, 43G, 437.

lial)ilitv for, 436.

lien for, 423, 437.

when goods landed by .<liipo\\ner, 423, 437.

may be insured, 365.

connneni-emenl of risk on, 374.

A\ lu'U mortgagee entitled to, 484.

remedy against, for wages, 500.

G.

GAMING AND WAGERING,
what is, 27, 513—515.

contract of, void, •Id'.

securities dei)osited under, 27.

monev deposited under, 27.

Gaming Act, 1845, 26.

1892, 28.

Stock Excliange wagers, 27, 513—515.
bets by agents, 28.

right to indemnity affected by the Gaming Act, 1892, 28.

money received for princijml must be paid over, 29.

policies of marine insurance by way of, 365, 366.

GENERAL AVERAGE, 438. See under Average.

GOODS. See under Sale of Goods.

GOODWILL,
defmition, 191.

contract in restraint of trade jmrt of, 24.

forms of, 192.

assignment of, 192, 193.

effect of, on right of assignor to carry on business, 192, 193.

sale of, on dissolution of partnership, 179.

by trustee in bankruptcy, 193 n.

of partnership does not vest in survivors, 180.

sale of, for profits does not create partnership, 163.

vendor's claim deferred in bankruptcy, 164.

GUARANTEES. And see Surety.
definition, 441.

must be in writing, 5, 6, 441, 442.

consideration need not appear in the writing, 6, 441, 442.

must l»e collateral to another contract, 442, 443.



Ikdex.

GTJARA^TEES—continued.

contracts resembling, 128, 354, 355.

guarantee to or for a firm, 169, 456.

partner cannot bind firm by, 183.

rights of a guarantor, 446 et seq.

against principal debtor, 447.

creditor, 448—150.
co-SLireties, 450, 451.

liability of a guarantor, 444—446.

discharge of a guarantor, 451 ct seq.

interest on, 67.

continuing guarantees, 451—457.

revocation of, 455, 456.

bankruptcy of debtor, 457.

H.
HORSE,

sale of, 242 n.

Avhen necessary for infant, 37.

carriage of, by railway company, 410—413.

HUSBAND AND WIFE, 39. And see Married Woman.
undue influence not presumed, 105.

HYPOTHECATION
of ship, 489—491.

cargo, 491.

And. see Bottomry Bond : Respondentia.

I.

"IGNOEAXTIA JURIS XOX EXOUSAT;' 103, 104.

ILLEGALITY, 21 et seq.

at common law, 21 et seq.

agreements of an immoral nature, 22, 23.

contrary to public policy, 21 et seq.

marriage brokage contracts, 23, 31.

in restraint of trade, 23—25.

sale of public offices, 23.

maintenance and champerty, 25, 26.

by statute, 26 '-t seq.

when doubtiul whether illegal or no, 26.

payment of bets ou horse races, etc. by bills, 29.

money lent for gaming, 29.

[29]



Index.

ILLEGALITY—coH/iH «('</.

by statxite

—

continued.

gambling on less by niaritiuie i)ei'ils, SO'i.

scales on Sunday, 29.

sale of Ijank .shares against provisions of Leenian's Act,

contracts contravening Money-lenders Act, 71. 30.

effect of illegality, 30, 89.

arising after contract niatle. 87, 187.

recovery of money paid under illegal contract, 30, 31.

court will refuse to enforce contract tainted l)y, 21, 363.

payment cannot be appropriated to illegal debt, 65.

IMPOSSIBILITY,
when performance excused by, 86—89.

arising sul)sequently to conti"icts, 87— 89.

of performance causetl by one i>ai-ty, 76.

caused by law, 87.

peri.«hing of person or thing, 87, 88.

when contract lia.sed on liajipeuing of event, 88.

elfect on rights of parties, 89.

INDENTURE, 2. .4 nd see Deed.

INFANTS,
defiidtion, 31.

limits to contractual jiowers of, 31 el aeq.

contracts bv, at common law, 32, 33.

Infants' Relief Act, 1874, 21 n., 31—34.
Betting and Loans (Infants) Aci, 32.

contracts regarding leases, partnerships, shares, 33, 34, 165,

of service, 34, 35. 199, 204.

in restraint of trade, 35.

contract of apprenticeship, 34, 35.

ratification by, 33, 34.

necessaries, 31.

how determined, 35, 36.

examples of, 37.

cannot be sued on bill of exchange, 32, .35, .36, .303 n., 304.

bond with ]ienalty, 36.

when, can recover money iiaid, 37, 38.

cannot sue for specihc performance, 9.

bankruptcy of, 38, 519.

INNKEEPERS,
power to sell goods of guest, 245, 475 n.

lien of, 24.5, 474, 475 n.
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Index.

INSURANCE,
definition, 352.
" policy," " underwriter," " assured," 352, 362.

forms of, 352.

analogous to a wager, 352, 353.

when a contract ot indemnity, 352—354, 359, 362.

is a contract uberriiiup fidei, 99, 354, 355.

And see Life, Fire and Marine Insurance.

INSURANCE BROKER, 153, 154, 383.

INTEREST
at coiiinion law, 67, 68.

compound interest, 67.

by statute, 68, 69.

on a bottomry bond, 490.

bills of exchange, etc., 69, 329, 334.

guarantees, 67, 68, 447.

aAvard.^, 68.

judgruents, 68.

advances by partner, 176.

in bankruptcy, 562 n., 566.

winding-up, 227.

charged by money lender, may be reduced if excessive, 69,

W'hen payiable out of company's capital, 210. 70.

J.

JETTISON, 380, 439, 489.

JUDGMENT,
a contract of record, 4.

against married woman, form of, 42.

interest on, 68.

bankruptcy court may inquire into consideration for, 38.

notice may issue in respect of final, 524.

what is a final judgment, 524 n.

against principal debtor

—

siirety not bound by, 445.

surety's right to assignment of, 448, 449.

effect of, against principal or agent, 148.

partner, 167.

merger by, 167, 168.

foreign, 111, 112.
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L.

LAND,
contract concerning, within Statute of Fraiuls, 5, 10, 245 u.

mortgage of, by infant \-oid, 32.

limitation for recovery of money charged on, 82.

contract to sell, nature of, 99.

auctioneer may receive deposit on sale of, 156.

conveyance of

—

by partners, 182.

undischarged bankrupt, o36.

ownership of, by company' incorporated in British posses-

sion, 204.

LAY DAYS, 424.

LEASE,
contract for, within Statute of Frauds, 5, 10.

by or t.) infant, 33, 34, 38.

executed, cannot be rescinded for innocent misrepresenta-

tion, 98.

LETTERS OF CREDIT, 287.

LIEN,
distinguished from mortgage and pledge, 458.

kinds of, 474—476.
possessory liens, 474, 475.

particular lien, 474.

how it arises, 474.

examples of, 474.

general lien, 474.

no right of sale, 458, 475.

exception in the case of vendor's lien, 277.

how lien is lost, 268, 475.

agent's lien, 132, 143, 151,153.

factor's lien, 151, 474, 475.

insurance broker's lien, 153.

banker's lien, 155, 474, 475.

arbitrators, 582.

auctioneer's lien, 156.

carrier's lien. 415, 474.

.shijjowner's lien, 423, -437, 474.

innkeeper's lien, 245, 474, 475 n.

\ini)aid seller's lien, 267, 268, 275, 277.

maritime liens, 437, 475, 476, 500.

l>iiority of, 476.
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Index.

LIEN

—

continued.

conHict of iiiaritiine lien w'lih possessory, 476.

for freight, 423, 437.

of seamen and master fur wages, 475, 488, 500.

for general average contribution.*, 437.

salvage lien, 475, 492.

equitable lien of a partner, 178, 476.

none, on .ship's certificate of registry, 479.

not affected by Statute of Limitaiions, 82.

LIFE INSURANCE,
definition, 356.

is a contract uberrimce Jidei, 99, 355.

person making it must have insurable interest, 356.

what is an insurable interest, 357.

name of interested person must be in policy, 356.

can recover only amount of the interest, 356.

assignee need not have an insurable interest, 357.

Married Women's Proj^erty Act, 1882, 357.

assignment of policy, 358.

And see Insurance.

LIMITATIONS, STATUTES OF, 81 et seq.

termiMation of liabilities by, 81 et seq.

when time begins to run, 81—84.

disabilities of plaintiff, 83.

defendant beyond seas, 83.

concealed fraud, 84.

Avhere payment under mistake of fact, 84.

acknowledgment to take the case out of, 83—86.

must be in writing, 5, 84.

liy joint debtor, 85.

sufficiency of acknowledgment, 85, 86.

consideration for acknowledgment or new promise, 20, 21,

part payment, 85, 86. 82, 83.

by joint debtoi-, 85.

bill or cher^ue, 86.

length of time

—

in contracts under seal, 3, 82.

simple contracts, 82.

where money charged on land, 82.

as regards real property, 82.

applies between partners, 185.

not lietween principal and agent, 128.

to foreign contracts, 110.

creditor's right to appropriate j^ayment to barred debt, 65.

lien not affected by, 82.

LIQUIDATED DAMAGES, 77, 78.
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Index.

LLOYD'S S. G. POLICY, 370 et scq. .sVc Makine Insurance.

LUNATIC,
contracts with, ai'e sometimes voidable, 43.

ratification by, 43.

as principal or agent, 119, 137.

fiartner 1)econiiniL,', 165, 187, 188.

imited ])arti)er becoming, 194.

bankruptcy of, 520.

M.

MAINTENANCE, 25, 26.

MARINE INSURANCE, '362 et seq.

definition, 362.

a contract ubcrrimfe Jidei, 99, 354, 355, 366.

essentials to validity of policy, 368.

mtist be in writing, 5, 370.

sul)iect-matter of, 363.

assignment of policv, 363.

after less, 363.

interest in subjoct-matter, 365.

insurable interest necessary, 363.

what amounts to such interest, 363—3(55.

gambling policies, 3t)5.

jiarties to, guilt v of offence, 365, 366.

the slip, 368.

parties to a, 372, 373.

alien enemy cannot insure, 363.

kinds of marine polii'ies, 369, 370.

valued and unvalued policies, 369, 377.

voyage, time, and mixed policies, 369, 370.

continuation clause in time policy, 370.

Lloyd's S. G. policy, 370 et seq.

" lost or nol lost," 364, 373.

commencement of risk, 373, 374.

on ships, 373.

freight, 374.

goods, 374.

termination of risk, 374.

deviation, 375, 376, 426.

when excused, 375.

change of voyage, 37(5.

delav in prosecution of vovage, 376, 377.
" i-eiils of the seas," 378, 379, 426.

The Inchmaree clause, 379.
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' Index.

MARINE INSURANCE—ccHfiH ue<.l

" tire," 379.
" pirates," 379, 426.
" thieves,'-' 38(X

"jettisons," 380.

captiire and seizure, 380, 381.

F. C. &S. clause, 381.

barratrA-, 382.
" all other perils." 382.

suing and labouring clause, 382.

the memorandum. 372, 384. 38.j.

meaning of " stranding," 38-").

running down clause, 386.

F. P. A. clause, 385, 386.

insurance brokers and, 1.53, 154, 3S3.

re-insurance, 365, 387.

double insurance, 387.

alteration of a policy, 388.

how made, 388.

losses, 389 et seq.

liabilitv of underwriters for, 389, 392—395.
kinds of, 389, 390.

actual total losses, 389.

constructive total losses, 390.

when assured entitled to treat losses as, 390, 391.

notice of abandonment, 391.

re-insurer need not give, 387.

necessity for giving, 391.

when to be given, 391.

when irrevocable, 391.

rights of insurer receiving valid, 392.

.safe arrival of ship nfter, 392.

adjustment of losses, 392—395.

on ship, of partial loss, 392.

total loss, 393.

goods of partial loss, 393, 394.

where goods arrive damaged, 394.

general average losses, 394, 395.

successive losses, 395.

valuation for, 377. And .see Average.
subrogation, 360, 361, 395, 396.

premium, 383, 396.

Inoker lial^le to underwriter for, 153, 154, 362, 3«3.

1 eturn of, 396.

warranties, 397, 400.

detinition, 397.

must be exactly complied with, 397.
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Index.

MARINE ISaVEX'SCE—continued.

wairanties

—

ronthined.

excuses for non-com plianoe, 398.

exjires*, 397, 398.

implied, 399.

none as to nationality, 400.

insurer disdiargeil by V>reach of, 90 n., 397.

representations, 367, 398.

concealment, 360, 367.

by an a},'ent, 367.

innocent, 99.

MARKET OVERT,
meaning' of, 241, 242.

in London, 242.

stolen articles, 242.

horse, 242 n.

MARRIACJE SETTLE:MENT,
bill of sale does not include, 462.

agreement to settle on marriage, 463 n., 543.

effect of bankruptcy on, r)42, 543.

MARRIED WOMAN,
as agent for her husband, 41, 42, 158.

by estoppel, 158.

contracts made before marriage, 39.

during marriage, 39 et sci].

no power generally to contract at common law, 39.

where wife tlie meritorious cause, 39.

by custom of London, 39.

rules of eiiuity, 40.

as affected bv^legislation, 40—4.3.
Married Women's Property Act, 1882, 40—42.

1893, 41.

liability of iiusl-and, 39, l.")8.

undue influence of husband not jjresumed, 105.

restraint on anticij)ati<in, 41, 42.

may insure husl)anil, 357.

elfect policy on her life, 357.
remedy on contracts made by, 41—43.

judgment against, furm nf, 42.

baiikiuptcy notice cannot issue on, 42.

cannot be made bankrupt unless trading apart froiu husband,
Statute of Limitiitions runs in favour of, 83 n. 42, 519, 520.

MASTER OF A SHIP
must be ipialified, 488.

duties of, 488, 489.

[ y<5]



Index,

MASTER OF A S,B.IF—co7itmmcl
must keep log, 488.

powers of

—

hvpotliecation, 489—491.

sale, 489.

discipline, 489.

to jettison goods, 489.

authority of

—

to pledge owner's credit, 486, 489.

sign^ill of lading, 429—433.
generally agent of owner, 429—432
may be agent of charterer, 429—431

.

goods must be on board, 431.

liability of, to holder of bill of lading, 431, 432.

barratry, 382, 488.

may insure wages, 365.

lien of, for wages and disbursements, 475, 488.

MATE'S RECEIPT, 429.

MEMORANDUM OF ASSOCIATION, 197—199.
name of company, 197.

change of name, 197.

registered office, 198.

objects clause, 198.

alteration of, 198, 208.

share capital to be stated in, 199.

association clause, 199.

signatures to, must be attested, 199.

married women and infants may sign, 199.

duties of subscribers, 199.

registration of, 201.

inspection of, 201.

notice of, imputed to persons dealing with company, 201.

limits company's power to contract, 45.

MERCANTILE AGENT, 138, 141, 152 n., 243.

MERGER,
of simple contract by deed, 3.

terminating of contracts by, 3, 89.

of debts in judgment against partner or partners, 167, 168.

.none, where cheque given Ijy partner for firm's debt, 168.

when acceptor becomes holder of bill, 337.

MISREPRESENTATION,
classification of, 89, 90.

not always a ground for damages, 89, 90, 93, 98.

wlien e'luity will relieve, 97—99.
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Index.

MISREPRESENTATION—c<wjh'H«c(f.

in cuiitiacts uberrima; Jidci, 99.

daniagos against divectoii?, etc., tliougli innocent, 100, 101.

a.s ti) character and credit, 97.

trandulent, 91 et seq. See Fraud.
inncicent, 90, 97—101.
remedies for innocent, 97— 100.

MISTAKE, 101—104.
unilateral, no ground fur rescission, 101, 10:2.

as to meaning of contract, 102.

where mistake such that no contract is made, inl, 102.

as to existence of the thing, 102.

person with vvliom dealing, 102.

of fact, 84, 103.

law, 10.3, 104.

a particular right, 104.

remedies, 103, 104.

wlien contract rectified, 104.

MONEY LENDERS,
who are, within Money-lenders Act, IflOO, 69.

must be registered, 70.

transactions witli, may be re-opened, 69.

principles on Avhich relief granted, 70.

contracts of, when illegal, 71.

MONEV LENT. See Money Lenders.
for gaming, illegal, 29.

when lent abroad may be recoverable, 29.

infant not liable for, 31, 32.

MONEY PAID
under illegal contract, 30.

by infant under void contract, 37, 38.

'under mistake of fact and Statute of Limitations, 84.

MORTGAGE
distinguished from lien and pledge, 4.')8.

generally, 460 et scq.

by intVint, 32.

partner of share in profits, 175, 185, 186.

of a .ship, 481—484, 489—491. And see BOTTOMRY BOND ;

Shiiting.
cargo, 491.

shares, 460.

rights of mortgagees in bankru])tcy, 544.

A)id see under Bills of Salk.

limitation of right to sue for money secured by, 82.
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Index.

N.

NECESSARIES,
contract of infant for, 31, 35—37.

supplied to lunatic or drunken person, 43.

wife, liability of husband, 158.

liability of shipowner for, 486.

NEGLIGENCE,
"gross negligence," 122 n.

liability of agent for, 121.

lialjility of carrier fur, 404, 405.

not equivalent to fraud, 93, 314.

as affecting title of holder of bill, 314.

NEGOTIABILITY,
difference between, and assignability, 57, 286, 287.

may arise from custom, 287, 288 et seq.

estoppel, 297.

NEGOTIABLE INSTRUMENTS. And .see Bill op Exchange.
definition, 286.

what are, 287 et seq.

history, 288 et seq.

signature of infant will pass title to, 304.

given by infant, void, 32, 35, 36, 303 n.

in payment of bets on horse races, etc. illegal, 29.

NOTE. See Bank Notes ; Projils.sory Notes.

NOTICE
of assignment of debts, 53, 54.

life policy, 358.

necessity for, of revocation of agency, 118.

retirement from partnership, 118, 172, 177.

to dissolve partnership, 175, 186.

of memorandum and articles in dealings with compan}-, 201.

abandonment, 391, 392.

defect of title as regards bills of exchange, 314.

dishonour, 318—322.
act of bankruptcy, 342, 545—547.

under Carriers Act, 1830, 407.

NOVATION, 5.3, 54, 56, 168, 169.

M.L. 2 T [ 39
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P.

PARTNERSHIP, 159 d seq.

definition, 159 d seq.

distinguished from conipanie?, 160.

co-ownersliip, 163, 164.

is contract ubeirimxe fidei, 99, 173, 174, 177.

rules lor determining e.xistence of, 161— 164.

quasi partnersliijjs, 170.

formation of a partnership, 165.

at will, after fixed term expires, 174.

who may l^e jiartners, 165.

iuiants as, 33, 34, 165.

number of memV>er.>:, 101, 194, 196.

article.s of partnership), 165.

how construed, 174.

liabilities, 166 et seq.

for debts incurred in course of, 166.

are joint, not .several, 167, 168.

of estate of deceased partner, 167.

after change in firm, 168, 169.

lor misa])propriation and breaches of trust, 172.

torts, 166, 172, 173.

are joint and several, 172.

extent of, 166, 172, 173.

who are liable ;is partners, 170— 172.

those actually partners, 166.

holding themselves out as such, 17(»— 172.

sharing profits, 162— 164.

incoming partners, 170.

retiring partners, 168, 169, 171.

may be released by novation, 168, 169.

dormant partners, 172.

executors of deceased partner, 171.

co-owners of ship not usually, 486.

guarantees, 169, 456, 457.

share of a partner, 185.

.sale of, to co-partner, 177.

assignment of, 175, 185, 186.

rights of assignee, 186.

execution on a partner's share, 187 n.

property of a firm, 184—186.
no rights of survivorship, 185.

rights of a j^artner, 259 d seq.

when the term ceases, and partnership continues, 174.
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Index.

PARTXERSHIP—co?i«mMefL

rights of a partner

—

continued.

ordinary rights, 175—178.

to talve part in the business, 175.

admission of new partner, 166, 175.

change in nature of business, 175.

power of laajority to decide differences, 175.

expulsion of members, 175.

remuneration for extra work, 175.

to indemnity, 176.

interest on advances, 176.

as to books, 176.

profits, 177, 179.

goodwill, 179, 180, 192, 193.

partner must not compete with firm, 177.

rights of defrauded partner ou rescission, 178.

profits

—

accruing after retirement of a partner, 181.

division of, 177, 179.

losses, how to be borne, 177, 179.

authority of a partner, 181—184.

in ordinary scojae of the business, 181, 182.

unless want of authority known to third party, 182.

usual acts by which ])artner may bind firm, 182, 183.

partner cannot bind firm

—

by deed, 183.

guarantee, 183.

submission to arliitration, 184.

negotiable instruments, 183, 303.

after dissolution, 184.

dissolution, 186— 188.

public notification, 118, 172, 178.

rights on, 178—181.
equitable lien on proj^erty, 178, 476.

return of premium, 180.

sale of goodwill on, 179, 192, 193.

accounts on, final settlement of, 178, 179.

how caused, 175, 186—188.

of partnership at will, 175, 186.

by bankruptcy or death, 187.

suftering share to he charged, 187.

the court for misconduct, etc., 187, 188.

bankruptcy of a x^artnership, 188— 191, 569.

administration of joint and separate estates, 188—191.

exceptional rights of proof, 190, 191.

partner may not compete Avith creditors, 191.

when creditor may prove without accounting for

security, 191.
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Ikdex.

PARTNERSHIP— o)«<i/i»tf/.

limited partnerships. 194, 19").

liow constituted. 194.

particulars reciuired on registration of, 195.

inay be witund u]) under Companies Act, 19.).

limited paitner, liability of, 194.

death, Ijunkraptcy or lunacy of, 194.

general partner may become, 195.

PARTICULAR AVERAGE, 437. See binder Average.

PATENTS,
who may obtain, ")85, 587.

patent agents, 585.

specifications, provisional and con;plete, 585, 586.

examination of, 585, 586.

opposition to grant of, 586.

duiation of, 587.

inipruvements, 587.

revucation of, 587, 588.

compulsory licence, 587, 588.

restrictions may not be inrposed on purchasers, 5J

register of, 588.

designs, 589.

copyright in, 589.

PAWN OR PLEDGE,
detinition. 458.

distinguished from mortgage and lien, 458.

effect of, 458.

duty of pawnee, 459.

power of sale, 242, 459.

redelivciy by pawnee for limited purpose, 459.

pawnbrokers, 459, 460.

of bill of lading. 434.

by buyer of goods on " sale or return," 282.

mercantile agent, 139, 140.

partner, 183.

PAYMENT,
definition, 58.

absolute and conditional, 58.

debtor must seek his creditor, 57, 59.

tender of, 59, 60. See Tender.
in a directed manner, 60, 61.

by bill or note, 61, 86.

who may pay, 62.

to whom payment may be made, 63, 64.
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Index.

VAY^LE^sT—continued.
effect of, to factor, 63.

trustee, 64.

auctioneer, 63.

broker, 63.

solicitor, 63.

agent generally, 63.

appropriation of payments, 64—66.

debtor's right, 64.

creditor's right, 64, 65.

statute-barred debts, 65.

illegal debts, 65.

current accounts. 64, 66.

rule in Clayton's Case, 64, 66.

trust moneys, 66.

receipts, 66.

part p)ayment, 85, 86.
.

PENALTY
to secure performance of contract, 77.

distinguished from liquidated damages, 78.

PERFORMANCE OF CONTRACT, 57 et seq.

PHYSICIAN,
when fees cannot be recovered by, 49.

PLEDGE. See Pawx.

POLICY OF INSURANCE, 352 et seq. And see Insurance.

POST OFFICE ORDER, non-negotiability of, 287.

PREFERENTIAL DEBTS. See Bankruptcy ; Companies.

PRICE, 239—241. See Sale of Goods.

PRINCIPAL AND AGENT, 113 et .seq.

definition of agent and agency, 113.

patent agent, 585.

classes of agents, 113, 114, 150— 158.

who may appoint, 114.

be appointed, 114.

how agent appointed, 114— 116.

methods possible, 115.

sometimes a deed required, 45, 115.

writing required, 115.

agency liy estoj^pel, 115, 116.
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Index.

PRINCIPAL AND AGEST—contitmed
ratification, 116, 117.

of fire policy after loss, 359.

marine policv, ;i73.

determination of agency, 117— 120.

by act of party, 117, 118.

when authority coupled with an interest, 118
by operation of law, 119.

miscellaneous, 119, 120.

duties of an agent, 120— 128.

to ilo the work with care and skill, 120.

what skill is nect^ssary, 120— 122.

gratuitous and paid agents, 120— 122.

must act for principal's Ijenefit, 122.

keep his accounts, 122.

secret profits, 123— 125.

a>^ent must account for, 124.

sub-agent must account for, 123.

agent taking may forfeit right to commission, 124, 125
bribin>,^ agent a misdemeanor, 125.

rights of principal against bril)er, 125.

right of principal to tlismiss agent, 125.

must not ordinarily delegate, 125— 127.

oi del credere agent, 127.

not to use information, etc. for own purjioses, 127.

cannot set up Statute of Limitations against principal,

rights of agent, 128 et seq. 128.

remuneration, 128, 129.

indemnity, 129—132. 150.

lien, 132," 143, 151, 153, 474, 475.

right to stop in transitu, 132.

authority of an agent, 133 et seq.

as between ]irincipal and agent, 133, 137.

ambiguous instructions, 137.

as between princij'al, a.L;ent and third parties, 133— 137

secret limitation of authority, 133, 134, 136, 167.

, none, to make representation as to credit, 97.

implied, 134—136.
cannot be revoked, when, 118.

to draw and accept liills, etc., 134, 304.

of brokers, 63, 151— l-'i'S. Sec that Title.

insurance broker, 153, 154, 362.

sliijibroker, 1.55.

stocklnoker, 135, 501 ct seq. See that Title.

factors, 150, 151. Sec that Title.

auctioneers. 155— 157.

counsel, 136.

banker, 155, 342, 34.3.
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Index.

PRINCIPAL AND AGE^T- contimied.

authority of an agent

—

continued.

of imrtner, 181—184.
mercantile agent, 138 et seq.

sale by, 139, 140, 243.

pledge by, 139, 140.

foreign commission agent, 157.

wife,"41, 42, 158.

master of a ship. See that Title.

under the Factors Act, 138 et seq. See Factors Act.
Avarranty of authority, 100, 137, 138, 516.

who may sue for breach of, 137, 138, 516.

relations Avith third parties, 141 et seq.

when principal is disclosed, 142, 143.

rights aie generally against the principal, 142.

agent liable, 142, 143.

oral evidence regarding this, 142, 143.

when a<,-ent may sue, 143.

when principal is undisclosed, 144— 148.

contract may be adopted by or against principal or

agent, 14-4.

exceptions, 146, 148.

principal takes su1)ject to e([uities of third party,

144,145.

when agent describes himself as priiicipal, 146.

if principal is non-existent, 148, 149.

set off against principal of debt due from agent,

142, 144, 145.

liability of principal for monev borrowed without authority,

agent's torts, 149. 149.

right of agent to indemnity, 150.

making gaming contracts, 28, 132.

payment to agent, 63.

signature of agent, to satisfy the Statute of Frauds, 6—9, 156.

concealment by agent, in marine insurance, 367.

PROMISSORY NOTES,
definition, 347.

distinguished from a bill of exchange, 348.

history of, 290—292.
form, 348.

liability of maker, 348.

joint and several liability, 348.

infant not liable on, 32, 35, 36.

presentment for paj'ment, 349.

And see under Bill of Exchange.
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PROMISSORY NOTES—conhH »»-</.

genemlly rules as to bills a]ii)]_v to notes. 349.

exceptions, 349.

Avlien bills may be treatetl as, 300.

payment by, 61.

as defeasance of bill of sale, 406.

PROMOTERS,
prospectus, liability for, lOO, 201, 202.

PROPOSAL AND ACCEPTANCE, 11 et seq.

may be express or iuijilie<l, 11, 12, 14.

must be made to person to be atl'ected thereby, 12.

accepted absolutely, 12.

may be good, thtnigh iormal contract is to follow, 13.

unaccepted i)roiiosal.s, 14.

withdrawal of pro])Osal, 14— 16.

party who makes first overture not always the pr(>])Oser, 13.

tacit acceptance, 14.

proposer may waive notice of acceptance, 14.

through the post office, 15, 16.

lajtse of proposal, 16.

PROSPECTUS
must bo dated, signed and tiled, 202.

particulars reijuired in, 202, 203.

eftect of non-conii)liance, 203, 204.

.statement in lieu ot, 203.

of foreign comjiany, 204.

fraudulent statements in, 94,201, 202.

untrue statements in, 100, 201, 202.

PUBLIC POLICY, 21 et seq.

Q.

QUANTUM MERUIT, 72, 77.

H.

RAILWAY COMPANY. ,SVf; Cahrilk
when common carriers, 410.

are not of passengers, 410.

Railway and Canal Traffic Act.^, 411—414.
passenger's luggage, 413, 414

[
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Index.

RAILAA'AY CO^IFA^Y—continued.

liability for cjooels carried free of charge-, 413.

carriage of animals bv, 411—413.

when protected by special contract, 411—413.

undue ])references by, 414.

sea traffic, 413.

RATIFICATION
of agency, 116, 117.

contracts with infants, 32—34.

lunatics, 43.

of contracts made through undue influence or duress, 105.

fire policy after loss, 359.

marine policy, 373.

RECEIPT
as evidence of payment, 66.

obligation to give, 67.

when a bill of sale, 463.

of goods, to satisfy Sale of Goods Act, s. 4, 250, 251.

RECOGNIZANCE, 4.

RECORD,
contract of, 4.

RELEASE, 80.

REPRESENTATIONS, 89 et seq.

classification of, 89, 90.

fraudulent, 91 et seq. See under Fraud.
innocent, 90, 97 et seq.

as to character and credit, 97.

RESCISSION OF CONTRACT, 71 et seq., 96-98, 104.

RESPUM)KXTIA,A<d\.

RESTRAINT OF TRADE (CONTRACTS IN),

consideration re([uired, 11, 17.

to what extent allowed, 23—25.

test of validity, 24.

part of goodwill of business, 24.

in contracts by infant, 35.

RESTRAINT ON ANTICIPATION, 41-43.
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SALE OF GOODS, CONTRACT FOR,
definition, 239.

.sales an<l agreements to sell, 240.

.subject-matter of, 239.

specific goods not in existence at time of, 239.

perishing after sale, 239, 278.

future goods, 240.

price, 241.

agreement for valuation by third party, 241.

capacity, 241. See under Contract.
niav not be assignable, 56.

to infants, 31, 3.")—37.

who may sell, 241—245.

.sale constituted by estoppel, 241 n
market overt, 24l', 242.

liorse.s, 242 n.

stolen goods, 242.

pawnee, 242, 459.

agents, 139, 140, 243.

sheriffs, 244.

masters of vessels, 245, 489.

innkeepers, 245, 475 n.

person who has alreatly sold, 243.

bought or agreed to buy, 243, 244.

in possession of goods or documents of title, 243,

244.

.sometimes contract unenforceable unless in writing, 0, 11,

sutficiencv of memorandum, 6—9. 245—251.

when value ..f £10, 246, 251.

acceptance and receipt, 248—251.

what amounts to acceptance, 248— 250.

a receipt, 250.

test of a sale, 246, 247.

sample, .sale by. Sec Sample.

delivery, 252 <t seq.

definition, 252.

actual and constructive, 252, 253.

to carrier, 253.

time for, 254.

place of, 254.

at distant place, risk of, 253.

of exact ain<junt reijuisite, 254.

examples, 254, 255.
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SALE OF GOODS, CONTRACT TOR—continued.

sale by description, 257, 258.

of goods wanted for particular purpose, 258.

on api^roval, 282.

conditions

—

definition, 255, 256.

contrasted with warranties, 255, 256.

may be negatived or annexed by custom, 256, 257.

implied, may be waived or disclaimed, 256.

rule as to, 257.

as to title, 257.

on sale by description, 257.

where goods wanted for particular purpose, 257.

exceptions, 258.

on sale by sample, 259.

breach of, 264.

warranties

—

definition, 2c5.

contrasted with conditions, 255, 256.

may be negatived or annexed by custom, 256, 257.

express, 26(».

implied, 261, 262.

statutory. 261.

breach of, 264.

rights and duties, 252 et seq.

(i) rights of buyer, 252 et seq.

delivery, 252 et seq.

damages on breach, 262—264.
measure of damages, 262, 263.

specific pertormance, 264.

on breach of condition or warranty, 264, 265.

(ii) rights of vendor, 265 et seq.

payment, 265. See under P.vyment.
actions against buyer, 266, 267.

for price, 266.

damages for non-acceptance, 266, 267.

refusal to accept instalment, 267.

remedies against goods, 267 et seq.

" unjiaid seller,'' 267 n.

lien, 267, 268.

when it arises, 268.

how lost, 268.

Avhen defeated by sale or pledge, 275.

resale of goods subject to, 277.

stoppage in transitu, 132, 269 et seq.

See that Title.

duty of, on sale of dangerous goods, 262.
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SALE OF GOODS, CONTRACT FOR—continued.'

transfer of the property, 240, 278—285.

intention of jiarties, 278— 28(t, 284, 285.

specific chattels, 278—282.
unconditional .><ale of deliverable goods, 278.

where seller bound to do act before delivery, 278,

279.

to ascertain price,

280.

buyer bound to ])erform condition, 281.

when sold "on ajiproval " or on ".eale or return,"

effect of pledge, 282. 282.

unascertained goods, 282—284.

appropriation to contract, 282—284.

sale by auction, 283.

SALVAGE,
definition, 492.

amount payable, 492.

liow app(jrtioned, 493.

validity of agreements for, 492.

seaman cannot abandcjn rights, 493.

lien for, 475, 492.

SAMPLE,
sale liy, 257— 26(».

implied condition.s, 259, 2G0.

goods must answer description, 257.

when sufficient to satisfy re<|uirements of s. 4 of Sale of

Goods Act, 250.

function of, 260.

SCRIP,
meaning of, 504 n.

negotiability, 287, 295.

SEAMEN, AGREEMENT WITH, 493 et seq.

must be carrieil l>y ship, 485.

formation of 493.

termination of, 494, 495.

by loss or wreck nf sliip, etc., 498.

transfer of ship to forci^'U owner, 495.

discharge of seaman in United Kingdom, 495.

abniad, 495.

requisites under the Merchant Shipping Act, 493, 494.

what provisions are contrary to law, 494.

implication of .seaworthiness of ship, 496.

rights of the seaman, 496, 497.
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SEAMEN, AGREEMENT ^ylTK—continued.

food and niedioMl attendance, 496, 497.

for salvaj,'e service.*, 493.

wages, 497—499.
depend no longer on freight, 497.

may be forfeited, 499.

must lie paid within a certain time, 498,

lien ior, 47-5, 476, 5U0.

insurance of, 365.

not liable for ^'eneral average, 439.

not affected when ship captured for carrying con-

traband, 498, 499.

duties of a seaman, 499.

remedies, .500.

SEAWORTHINESS,
Avhat is, 399 n.

implied warranty of, in marine policy, 399.

condition of, in charter party, 419, 420, 425.

duty of shiijowner as to, 419, 420, 485.

implied term of contract with .seamen, 496.

SET-OFF
what demand.s may be subject of, 58.

as defence to action, 58.

"action" includes, under Sale of Goods Act, 246 n.

by third paities against jnincipal

—

of debt due fiom agent, 142, 144, 145.

factor's lien not affected by, 151.

by underwriter against assured, l.')4.

against assignee of dt;bt, 54.

in bankruptcy, 564.

^\-inding-up, 224.

SHAREHOLDERS,
who are, 2()4.

married woman as, 204.

infant as, 33, 34, 204.

directors as, in lespect of ijualiticatiou, 213.

register of, 205.

death of, 205, 207.

annual list ot, 205, 206.

right of, to insjiect balance sheet, etc., 214, 215.

require meeting to be called, 216.

as contributories, 224, 225.

not personally liable for debts incurretl abroad, 110.
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SHARES,
preference, 207.

deferred or founders' shares, 208.

sale of banking, 30.

held by infant, 33, 34.

contract to take

—

nature (jf, 99.

indnced l>y untrue statement, 100, 201, 2(>2.

resci.^sion of for misstatement, 94.

particulars as to, required in prospectus, 202, 203.

i.ssuing at a discount, 205.

annual summary as to, 205, 206.

allotment of, 206.

restrictions on, 206.

company may ratify irregular, 117.

certificates, 207.

transfer of, 5, 207.

blank transfers, 515, 516.

forged transfers, 516.

mortgage of, 460.

not within Bills of Sale Acts, 464.

forfeiture of, 207.

conver.sion into stock, 208.

SHIPBKOKER, 155.

SHlPPIN<i. .St'<? Mahine Insurance; Stoppage in Than
situ; Charter-Party ; Bills of Lading ;'^ Seamen
(Agreement with).

definition of a British ship, 477.

who may liold, 477, 485.

registration, 478—480.

conditicms precedent, 478. %

name of shi]i, 478 n. ,

where and l)v whom registered, 478, 479.

declaration to lie made \>y the owner, 478.

on change of dwnership, 479.

register book, 47!).

certificate of registry, 479.

must be carried liy the .ship, 485.

no lien on, 479.

property in a British ship, 479.

actiuisition of, 480 et seq.

by bill of sale, 480.

operation of law, 481.

under certificate of .sale, 482, 483.

jiarticulars reijuired. 482. I

must be for entire sliip, 483.

revocation of certificate, 483.

[
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SHIPPING—co?i<r/u/.e(/.

mortgage, 481 et seq., 489 et seq.

direct mortgages with registration, 481, 482.

discharge of mortgage, 482.

mortgages under certificate, 482—484.

priorities, 481, 484.

j^ower of sale, 482.

taking possession by mortgagee, 484.

mortgagee's right to freight, 484.

bottomiy l)ond. See that Title,

respondentia, 491.

equitable interests in a ship, 484.

shii:i's papers, 485.

loy book, 485, 488.

owner, 485—488.
must keep the ship seaworthy, 419, 420, 485.

appoint a proper master and crew, 485, '486.

rights and duties as to cargo, 420—425.

liability for repairs and necessaries, 486, 487.

co-owntrs, 486—488.
not always partners, 486.

may transfer their shares, 486, 487.

disputes between, as to use of the vessel, 487.

expenses, liability to, 487, 488..

managing owner, 487.

ship's husband, 487 n., 488.

shipbrokers, 155.

general ship, 415.

master of a ship. See that Title.

barratry, 382, 488.

salvage, 492.

liability of .sea-carrier, 409, 410.

And see Affreightmext.

SHIP'S HUSBAND, 487 n.

SHIP'S PAPERS, 485.

SOLICITOR,
payment to, 63.

and undue influence, 105.

liability of, for misappropriation of partner, 173.

lien of, 474, 475.

SPECIAL MANAGERS, 223, 549.

SPECIALTY CONTRACTS, 1. And see Deed.
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SPECIFIC PERFORMANCE,
remedy of, 72, 80.

where no consideration, 3, 80.

not at suit of an infant, 34.

of part-performed contract under Statute of Frauds, 9.

contract of .sale, 264.

STATUTES. See uiuler Table of St.vtctes cited.

STOCK EXCHANGE,
securities, 501 n.

broker.^. See Stockbroker.
jobbers, 501, 502.

evidence as to ])ractice of, 502 n.

rules of, .501 et sec/.

settlement of bargain.s, 502—50fi.

mode of dealing, 502—506.

ticket day, 503.

pay dav and " makim,' u]>" iirioe, 503.

delivery of securities, 504.

"buying in" against defaultci, .")04.

"selling out" against defaulter, 505.

liability of intermediaries, 505.

"carrying over," 506, 513.

"contango," 306, 513.
" backwardation," 506.

options, 507.

de(daring member a defaulter, .507.

assignment of assets 1o otticial a.ssignee, 507.

amounts to act of Ijankruptcy, 508.

rule as to closing accounts between jobber and broker,

members liable to each other, 500 n. 131, 507.

client bound by rules of, 135, 500.

custom to disregard Leeman's Act, 131, 132, 509.

authorisingdelivery of part of securities purchased, 510.

to establish privitv of contract between client and
jobber, 146, 510.

'

resolutioiLs of committee not binding on client, 510.

gambling on, 27, 513— 515.

what amounts to. 51.3, 514.

blank transfers, 51.5.

forged transfers, 516.

.stamp duties, 516—518.

marketable seciuities, 517.

contract notes, 517.

exemptions, 517, 518.



Index.

STOCKBROKER,
is an agent, 501, 511.

wrongful sale hy, 130.

declared a defaulter, position of client, 131.

may lump orders of several clients, 146.

lien of, 474, 475.

liability of, 503, 516.

acting on forged transfer or power of attorney,

138, 516.

authority to follow rules of stock exchange, 135, 509.

entitled to indemnity, 509.

must disclose commission, 511.

may act as principal with consent of client, 511.

when a principal, 511, 512.

right to close account on default of client, 512, 513.

.should close account on death of client, 51 3.

when broker may re-purchase from client, 512.

must issue and stamp contract notes, 517.

exemptions. 517.

STOPPAGE IN TRAXSITU,
definition, 269.

does not rescind sale, 269.

is moi'e than a lien, 269.

who may exercise, 132, 157, 158, 269.

what is an " unpaid seller," 267 n.

against whom may be exercised, 270.

duration of transit, 270, 274.

how stoppage effected, 275.

when defeated by sale, 275, 276.

pledge, 275, 276.

right must be exercised against the gojds themselves,' 276,

re-.sale after, 277. 277.

SUBROGATION, 360, 361, 395, 396.

SUNDAY,
trading on, 29.

bills may be dated on, 29, 301.

SURETY, 441 et seq. And see Gcara.ntek.s.

late partner may be, 169.

liability of, 444—446.
nature of contract of, 99, 442, 44'.

continuing guarantee as to am.iunt an 1 time, 445, 44(J.

rights of, 446 et seq.

to true information, 446, 447.
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Ini>i;x.

SURETY—continued.

ri^^hts of

—

continiieJ.

(Kjainst jirindpal (hbtor—
before payment, 448.

after j>a\ ineiit, to recover aniuiint with interest, 67,

as to costs, 447. 08, 447.

to enforce rij^hts of crcilitor, 448.

against principal creditor—
to benefit of creditor's securities, 448, 449.

against co-sureties—
to enforce securities, 449, 45i».

contribution, 4o0, 451.

counter securities, 4r)l.

amount recoverable, 45U, 451.

before payment, 451.

to relief agixinst money-lender, 69.

discharge of, 451—457.

by alteration of the orit^inal contract, 452.

givin.f; time to the debtor, 452, 453.

effect of reservation of remedies, 453.

creilitor taking new security, 453.

laches on the part of the creditor, 447, 454.

discharge of the prinoi])al debtoi', 454.

relt-asf of co-surety, 455.

on failure to execute by co-surety, 456.

revocation, 455, 456.

by death, 455.

chanj,'e of firm, 166, 456.

effect of principal debtor's bankruptcy, 457,535.

not bound l)y judgment agciinst principal debtor, 445.

T.
TENDER,

what amounts to, 59, 6<\

Coinage Act, 1870, 59.

bank notes. 59.

country notes, 59.

no change can be demanded, 60.

to whom it may Ije made, 63, 64.

conditional tender not good, 59.

may be under protest, 59.

when a defence, 59.

waiver of irregular tender, 60.

right to demand receipt, 67.

TITLE DEEDS,
dispositions of property by agent entrusted witli, 134.
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TRADE DISPUTES,
piocuring breach of contract in connection with, 52.

TRADE MARKS
conuiion law rights and " passing off," 589, 590.

iegi.<tered trade marks, 590 et seq.

definition, 594.

essential particulars of valid, 590, 591.

old trade marks, 591.

registration of, 591—593.

opposition to registration of, 591.

rectification of register, 592.

disclaimer of part of, 591.

associated trade marks, 591.

grant of, to associations for testing goods, 592.

assignment of, 582.

Royal arms, 593.

infringement of, 590.

Merchandise Marks Acts, 593—595.

forgery, 593.

prosecutions, 594.
'* trade description," 594.

applying false, to goods, 593.

warranty of genuineness of, 595.

Royal warrant, etc., 595.

TRUST MONEYS,
improper use of, hy jiartner, 173.

mixing private moneys with, 66.

u.

UNDUE INFLUENCE, 105.

V.

A^'ENDOR, 241. And see under Sale of Goods, Contract for.

WAIVER
constituting discharge of a hill or note, 335.

of notice of dishonour, 321.

irregular tender, 60.

[57 ]



IXOEX.

WARING, EX PARTE, rule in, 33-.), 340.

WARRANTY,
difference between, ami a cnndition, 74, 75, 2-').'), 397, 39S.

and a repre-ientatinn or opinion, 255, 250.

description, 257.

e.xpress warranty, 260. 397.

implied warranty, 200, 201, 397.

general rule, none implietl, 257.

factor niav give a, 151.

of authority, 100, 137, 13*^, 516.

on transfer by delivery of bill of e.xcliangi', 312.

in policies of insurance, 90 u., 355, 397—400.
of consignor as lo dangerou* goods, 403.

vendor that trade mark genuine, 595.

breach of, 74, 90, 2G4.

WIFE. See Married Woman.
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