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(e) Illegality of Consideration. 215

(f) Payment, 315

'E. Evidence, 316

1. Presumptions and Burden of Proof, 316

a. Execution and Delivery, 316

(i) Execution, 316

(a) /w General, 216

(b) Place of Execution, ^Tl

(c) Time of Execution, 317

(d) Execution hy Agent, 218

(e) Execution iy Partner, 219

(11) Delivery, 219

(a) i»z General, 219

(b) Place of DeliAiery, 230

(c) T^me of Delivery, 220

b. Drawin,g and Acceptance of Bill, 230

(i) Drawing of Bill, 220

(11) Acceptance of Bill, 221

(a) /«. General, 221

(b) Conditional Acceptance, 221

(c) Place of Acceptance, 222

(d) 7¥»i(3 qf Acceptance, 333

c. Consideration, 333

(i) 7w General, 322

(11)
" ^OT" FaZiie Received," 225

(hi) TFfMi^, Failu/re, or Illegality of Consideration, 225

d. Transfer and Ownership, 227

(i) Ownership, 227

(11) Transfer or Indorsement, 231

(a) Order of Indorsements, 231

(b) Place of Indorsement, 233

(c) T-ime 0/ Indorsement, 333
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e. Good Faith and Payment of Value, 233

(i) In General, 383

(u) Rebuttal of Presumption, 235

(a) In General, 235

(b) Fraud or Illegality, 236

(c) Want or Failure of Consideration, 238

f. Presentment, Demand, Protest, and Notice, 240

(i) Presentment and Dem,and, 240

{k) In General, 340

(b) Wect of Delay, 240

(c) Time of Demand, 341

(ii) Protest and Notice, 241

(a) In General, 241

(b) Effect of Delay or Faihtre, 241

(c^ Excuse For Delay or Failmre, 341

(d^ New Promise After Dishonor, 343

fE) Notice hy Mail, 344

(f) Authority of Notary, 244

(g) Residence of Indorser, 344

(ill) Waiver, 'iAA:

(a^ In General, 344

(b) New Promise After Dishonor, 345

g. Days of Grace, 345

h. Payment, 345

(i) In General, 345

(ii) Lapse of Time, 246

(hi) Possession hy Maker or Accepter, 246

(iv) Possession by Payee, 248

(v) Receipt or Indorsement Showing Payment, 348

(vi) Rebuttal of Presumption, 249

(¥ii) Extension of Time, 260

(viii) Place of Payment, 250

(ix) Authority to Receive Payment, 350

(a) In General, 350

(b) Of Agent, 351

i. Usury, 251

2. Admissibility, 251

a. Acceptance, 351

(i) /«, General, 251

(ii) i^(Z(3< o/" Acceptance, 351

(hi) Showing Absolute Acceptance to Be Conditional, 351

b. Accident or Mistake, 253

c. Authority of Agent, 352

d. Consideration, 252

(i) /w General, 252

(ii) Of Indorsement, 355

e. Declarations and Admissions ofFormer Holder, 355

f. Execution and Delivery, 256 ,-

(i) Execution, 356

(a) Circumstances of Execution, 256

(b) Proof of Execution, 257

(1) iVbfe TF«VA Subscribing Witness, 357

(2) iV()fe Tr*^A iV^(9 Subscribing Witness, 358
|

(o) Proof of Non -Execution, 358

(1) 7«. General, 358

(2) Fm^gery, 259
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(d) Time of Execution, %^^

(ii) Delivery, 260

(a) Conditional Delivery, 360

(b) Time of Delivery, 260

g. Explaining Ambiguity, 260

h. Fraud, 261

(i) In General, 261

(ii) Indorsement Procured hy Fraud, 261

i. Indorsement, 261

j. Inst/ruinent Sued on, 263

k. Nature of Liability and Relation Between Parties, 362

(i) In General, 262

(ii) Blank Indorsement, 264

(hi) Indorsement Before Delivery, 266

(iv) Indorsement Without Recourse, 268

(v) Successive Indorsements, 269

(vi) Personal or Representative Liahilii/y, 269

1. Payment, 270

(i) Fact of Payment, 270

(it) Medium, of Payment, 271

(hi) Place of Payment, 273

(iv) Receipt of Payment, 273

(v) Time of Payment, 273

m. Presentment, Demand, Protest, and Notice, 274

(i) Certificate of Notary, 274

(a) In General, 274

(b) Foreign Notary, 276

(c) Presentment and Demand by Cleric, 277

(ii) Records of Notary, 277

(a) In General, 277

(b) Deceased Notary, 278

(hi) Curing Defects in Certificate, 378

(iv) Secondary Evidence of Contents of Notice, 378

(v) Waiver, ZK
n. Release, 279

o. Usury, 280

p. Varying Terms of Bill or Note, 280

q. Competency of Party to Instrument as Witness, 280

3. Weight and Sufficiency, 281

a. In General, 281

b. Execution and Delivery, 282

(i) Execution, 282

(ii) Delivery, 283

c. Consideration, 383

d. Presentment, Demand, Protest, and Notice, 383

(i) In General, 383

(ii) Authority to Demand Payment, 383

(hi) Waiver, 384

e. Payment, 384

F. ^?'^a^, 385

1. Conduct of Trial, 385

a. In General, 385

b. Notice of Assessment of Damages, 285

c. Preliminary Proof and Offer of Evidence, 285
(i) Admissibility of Instrument in First Instance, 285
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(ii) Offer to Prove Failure or Want of Considera-

tion, 385

(hi) Offer to Prove Illegality or Fraud, 385

d. Effect of Offering or Introducing Note in Evidence, 286

e. Right to Open wnd Close, 286

2. Province of Court and Jury, 386

a. In General, 280

b. Execution and Delivery of Instrument, 887

(i) In General, 387

(ii) Fraud in Procuring, 387

(a) In General, 387

(b) Negligence of Maker, 287

c. Consideration, 388

(i) In General, 388

(ii) Failure, Illegality, or Want of Consideration, 288

(ill) Performance of Coni/ract Constituting Considera-

tion, 388

d. Identification and Interpretation of Instrument, 388

(i) in General, 288

(ii) Determ,ination of Amoum,t, 388

(hi) Determination of Time and Manner of Pay-
ment, 388

(iv) Identification of Maker or Payee, 289

(v) Negotiability, 289

e. Title and Ownership of Instrum,ent, 389

(i) In General, 389

(ii) Authority to Sue amd Collect, 389

(hi) Bona Fides of Holder, 289

(iv) Given in Payment, as Security, or For Collec-

tion, 390

f. Indorsement, 390

g. Presentment, Demand, and Enforcement, 290

(i) In General, 390

(ii) Diligence to Charge Indorser or Drawer, 291

(ill) Waiver, 291

h. Acceptance, 292

i. Payment, 292

j. Presumption of Dishonor, 292

t. Notice of Dishonor, 393

(i) //) General, 393

(ii) Waiver, 394

I. Usury, 394

m. Cancellation, Revocation, and Discharge, 294

II. Alteration, 294

8. Producing Instrument For Inspection or Ca/n.cellation, 294

4. Instructions, 295

5. Verdict, 296

6. Judgment, 296

a. ^y Default, 296

(i) /w General, 296

(ii) Proof Necessary, 296

(hi) Matters Admitted, 297

b. Capacity in Which Judgment May Be Rendered AgainM
OUigors, 297

c. Joint or Separate Judgments, 397
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d. Kind of Money in Which Judgment Should Be Ren-

dered^ 298

e. When Judgment Is Authorized ly Verdict or Find-

ings, 398

f. When Should Include Interest, 299 .

g. Enforcement of Judginent, 299

G. Amount Recoverable, 299

1. General Measure of Damages, "i^i^

a. Rule Stated, 399

b. Applications a/ad Qualifications of Rule, 300

(i) In Oeneral, 300

(ii) After Judgment Against Maker, 800

(hi) i^ Action ly Bona Fide Holder, 800

(iv) In Action iy Indorsee, 801

(y) In Action hy Payee Holding Collateral Security, 301

(ti) Where Credits Are Indorsed, 301

2. Party Entitled to Damages, 301

3. Party Liable For Damages, 303

a. In General, 802

b. Drawer, 302

c. Accepter, 803

d. Maker, 302

e. Indorser, 803

f . Guarantor or Surety, 803

4. Interest, 803

a. General Principles, 803

(i) Creature of Statute, 303

(ii) Failure to Present For Payment, 304

(hi) Interest in Advance, 804

b. Parties liable, 304

c. jBafe, 305

(i) Before Maturity, 805

(ii) j/iSer Maturity, 305

(a) Before Judgment, 805

(1) Wliere No Interest Has Been Re-
served, 805

(2) Where Specified Rate Has Been Re'
served, 805

(a) Generally, 805

(b) Higher Rate After Maturity, 307

(b) After Judgment, 309

(ill) (9% Interest Coupons, 309

(iv) TFAa^ Law Governs, 310

(a) /» General, 310

(b) J.S Affected by Place of Indorsement, 311

(c) As Affected by Place of Payment, 313

(d) Questions of Law and Fact, 312

d. Time and Computation, 818

(i) Reckoned From Date, 318

(ii) Reckoned From Matv/rity, 318

(hi) Suspension— War, 314

(iv) The Mode of Computation, 314

(a) Simple Interest, 314

(1) No Payments Made, 814

(2) Partial Payments Made, 814

(b) Compound Interest, 314
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(v) The Rule as to Demand Notes, 316
e. Action Fo7' Interest, 317

(i) In General, 317

(ii) Splitting Actions, 317

6. Exchange and Reexchange, 317

a. In Oeneral, 317

b. Rate Fixed by Statute or Commercial Usage, 318
c. Liability o/ Accepters, 319
d. On Promissory Notes, 330

e. On Interstate Rills, 330

(i) Rule Stated, 330

(ii) Extent and Limits of Rule, 330
6. Attorney's Fees, 831

a. Accrual of Right to Recover, 331

b. Amount of Recovery, 331

c. From Whom Recoverable, 323

d. In Same or Separate Action, 333

7. Costs of Protest, 333

8. Costs of Another Suit, 334

9. Partial Dividends, 835

a. In General, 335

b. In Case of Collateral, 335

10. On Notes Payable in Property, 336

11. Where Collecting Agent lias Been, Negligent, 826
12. Waiver of Damages, 337

13. Payable in What Currency, 337

a. In General, 337

b. Depreciated Currency, 828

e. Confederate Treasury Notes— Scaling Acts, 339
14. What Law Governs, 330

H. Appeal and Review, 381

1. In General, 831

2. Necessity of Raising Objection in Cowrt Below, 832

3. Whether Instrument Sued on Is Part of Record, 888

[See 7 Cyc. 518-520]

XIV. ACTIONS.

A. Right of Action— 1. In General— a. Form of Remedy— (i) AcTioisr—
{a) Assumpsit. The most usual remedy at common law, and indeed the only-

one which was formerly available against remote parties, is by an action of
assumpsit, which lies in favor of an indorsee or transferee against the maker,* the

1. Connecticut.— Eagle Bank v. Smith, 5 Mississippi.—Dowell «. Brown, 13 Sm. & M.
Conn. 71, 13 Am. Dec. 37. (Miss.) 43.

Indiana.— Indianapolis Ins. Co. v. Brown, New Hampshire.— Edgerton «. Brackett, 11
6 Blackf. (Ind.) 378. N. H. 218; Tenney v. Sanborn, 5 N. H. 557.
Iowa.— King v. Wall, Morr. (Iowa) 187. New Jersey.— New Jersey Mfg., etc., Co.
Maryland.— Hopkins v. Kent, 17 Md. 113; r. Myer, 12 N. J. L. 141.

Merrick r. Metropolis Bank, 8 Gill (Md.) 59; New York.— Piferce v. Crafts, 12 Johns.
Penn v. Flack, 3 Gill & J. (Md.) 369; Cour- (N. Y.) 90.

sey V. Baker, 7 Harr. & J. (Md.) 28. Vermont.— Brigham v. Hutching, 27 Vt.
Massachusetts.— Goodwin v. Morse, 9 Mete. 569.

(Mass.) 278; Ramsdell v. Soule, 12 Pick. United States.— Heckscher v. Binney, 3
(Mass.) 126; Ellsworth v. Brewer, 11 Pick. Woodb. & M. (U. S.) 333, 11 Fed. Cas. No.
(Mass.) 316; Wild t;. Fisher, 4 Pick. (Mass.) 6,316; Brown v. Noyes, 2 Woodb. & M.
421. (U. S.) 75, 4 Fed. Cas. No. 2,023.

[3] [XIV, A, I, a. (I), (A)]
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accepter,' or an indorser ;
^ in favor of the drawer against the accepter

;
'' in

favor of the payee against a guarantor or surety ;
° and generally in favor of all

parties entitled to relief.' Under the money counts the bill or note in suit

may be given in evidenced

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1334.

Corporation defendant.—^Assumpsit may be
brougnt against a corporation on a note exe-

cuted for it by its agent. Proctor v. Webber,
1 D. Chipm. (Vt.) 371.

2. Connecticut.— Farmers', etc., Bank v.

Payne, 25 Conn. 444, 68 Am. Dec. 362.

Kentucky.— Breckinridge v. Shrieve, 4
Dana (Ky.) 375.

New York.— Purdy v. Vermilya, 8 N. Y.
346; Black v. Caffe, 7 N. Y. 281.

South Carolina.— Haviland v. Simons, 4
Eich. (S. C.) 338.

United States.— Frazer v. Carpenter, 2 Mc-
Lean (U. S.) 235, 9 Fed. Gas. No. 5,069.

See 7 Cent. Dig. tit. "Bills and Notes,"
5 1336.

3. Illinois.— Thayer v. Peek, 93 111. 357;
Bradshaw v. Hubbard, 6 111. 390.

Maryland.— Beck v. Thompson, 4 Harr.
6 J. (Md.) 531.

Massachusetts.— Hodges v. Holland, 16
Pick. (Mass.) 395; Ellsworth v. Brewer, 11

Pick. (Mass.) 316; State Bank v. Hurd, 12
Mass. 172.

New York.— Cayuga County Bank v. War-
den, 6 N. Y. 19; Spear v. Myers, 6 Barb.
(N. Y.) 445; Bradford v. Corey, 5 Barb.
(N. Y.) 461; Baker v. Martin, 3 Barb. (N. Y.)

634. Contra, Oottrell v. Conklin, 4 Duer
(N. Y.) 45. But see Hays v. Phelps, 1 Sandf.
(N. Y.) 64, construing N. Y. Laws (1832),
c. 276, p. 489, as amended by N. Y. Laws
(1837), c. 93, p. 72, and further construing
N. Y. Laws (1845), c. 24, p. 19.

North Carolina— Jones v. Canady, 15 N. C.
86.

Ohio.— Harris v. Clark, 10 Ohio 5.

South Carolina.—^Mathews v. Fogg, 1 Eich.
(S. C.) 369, 44 Am. Dec. 257.
United States.—New York Third Nat. Bank

V. Miners Nat. Bank, 102 U. S. 663 note, 26
L. ed. 252 note , Frazer v. Carpenter, 2 Mc- •

Lean (U. S.) 235, 9 Fed. Cas. No. 5,069. But
see Mandeville v. Eiddle, 1 Crancn (U. S.

)

290, 2 L. ea. 112 [reversing 1 Cranch C. C.
(U. S.) 95, 19 Fed. Cas. No. 11,807], where it

was held that an indorsee cannot sue a re-

mote indorser on the common counts for
money had and received.

Contra, Spicer v. Smith, 23 Mich. 96.
See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1335.

4. Smith V. Bryan, 33 N. C. 418.
5. Emerson v. Aultman, 69 Md. 125, 14

Atl. 671; Colville v. Gilbert, 1 Ohio Dec.
(Eeprint) 526, 10 West. L. J. 324. But see

Hatten v. Eobinson, 4 Blackf. (Ind.) 479;
Balcom v. Woodruff, 7 Barb. (N. Y.) 13.

6. Alabama.— Catlin i'. Gilder, 3 Ala.
536.

Illinois.— Funk v. Babbitt, 156 111. 408, 41

[XIV, A, 1, a, (l), (a)]

N. E. 166; Howes v. Austin, 35 HI. 396 j

Lane v. Adams, 19 111. 167.

Iowa.— Knight v. Fox, Morr. (Iowa) 305.
Kentucky.—Anderson v. Anderson, 4 Dana

(Ky.) 352. But see Norton v. Allen, 3 A. K.
Marsh. (Ky.) 284, where it was held that a
note for the payment of money, although not
sealed as a specialty, must be declared on as
such.

Massachusetts.— Dana v. Underwood, 19
Pick. (Mass.) 99; Webster v. Eandall, 19
Pick. (Mass.) 13; Cole v. Gushing, 8 Pick>
(Mass.) 48.

Mississippi.— Phipps v. Nye, 34 Miss. 330

;

Hughes V. Grand Gulf Bank, 2 Sm. & M.
(Miss:) 115.

New York.— Onondaga County Bank v^

Bates, 3 Hill (N. Y.) 53; Eockefeller v..

Eobison, 17 Wend. (N. Y.) 206; Willmarth
V. Crawford, 10 Wend. (N. Y.) 341; Butler
V. Haight, 8 Wend. (N. Y.) 535; Olcott v..

Eathbone, 5 Wend. (N. Y.) 490; Austin v.

Bell, 20 Johns. (N. Y.) 442, 11 Am. Dec.
297; Throop v. Gheeseman, 16 Johns. (N. Y.)
264; Cruger v. Armstrong, 3 Johns. Cas.
(N. Y.) 5, 2 Am. Dee. 126; McClellan i:

Anthony, 1 Edm. Sel. Cas. (N. Y.) 284.
Ohio.— Mitchell v. McCabe, 10 Ohio 405;

Hart V. Ayres. 9 Ohio 5.

South Carolina.—Mathews v. Fogg, 1 Rich..

(S. G.) 369, 44 Am. Dec. 257.
Vermont.— Hawley v. Hurd, 56 Vt. 617.

West Virginia.— Walker v. Henry, 36
W. Va. 100, 44 S. E. 440.

United States.— Campbell v. Jordan,.

Hempst. (U. S.) 534, 4 Fed. Cas. No. 2,362.

England.— Stratton v. Hill, 2 Chit. 126, 3
Price 253, 18 E. C. L. 545.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1332.

Accommodation indorser.— If an accommo-
dation indorser of a promissory note pays th&
note he cannot recover from the maker upon
the money counts but must sue on the note.

Williams v. Durst, 25 Tex. 667, 78 Am. Dee.
548.

Bank-notes.—An action of assumpsit
against a bank may be maintained by the

holder of a circulating note of the bank.
Hughes V. Grand Gulf Bank, 2 Sni. & M.
(Miss.) 115.

One of two payees of a negotiable note
indorsed by the payee may recover on it un-

der the general money counts. Austin v.

Bell, 20 Johns. (N. Y.) 442, II Am. Dec.

297.

Where a note of a third person is trans-
ferred and its payment guaranteed the note-

and guaranty, being expressed to be for value
received, will support the money counts.
Butler V. Haight, 8 Wend. (N. Y.) 535.

7. Arkansas.— Henry v. Hazen, 5 Ark.
401.
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(b) Debt. In many cases debt has been held to be a proper remedy upon a

promissory note.' It may be brought by a payee,' indorsee,'" or assignee " against

the maker of a note ; by the drawer against tiie accepter of a bill purporting to

Connecticut.— White v. Brown, 19 Conn.
577.

Illinois.— Boyle v. Carter, 24 111. 49.

Marylamd.— McCann v. Preston, 79 Md.
223, 28 Atl. 1102; Woods v. Schroeder, 4
Harr. & J. (Md.) 276.

Massachusetts.—Wells v. Brigham, 6 Cush.
(Mass.) 6, 52 Am. Dec. 750; Moore v. Moore,
9 Mete. (Mass.) 417; Webster v. Randall,
19 Pick. (Mass.) 13; Payso". v. Whitcorab, 15
Pick. (Mass.) 212.

Michigan.— Conrad Seipp Brewing Co. v.

McKittrick, 86 Mich. 191, 48 N. W. 1086;
Port Huron, etc., R. Co. v. Potter, 55 Mich.

627, 72 N. W. 70 ; Michael v. Tuttle, 37 Mich.
602.

New York.— Hughes v. Wheeler, 8 Cow.
(N. Y.) 77 ; Arnold v. Crane, 8 Johns. (N. Y.)

79; Smith v. Smith, 2 Johns. (N. Y.) 235, 3

Am. Dec. 410 ; Cruger v. Armstrong, 3 Johns.

Oas. OS. Y.) 5, 2 Am. Dec. 126. But see

Bradford v. Martin, 3 Sandf. (N. Y.) 647.

Ofeio.— Mitchell v. MeCabe, 10 Ohio 405.

Vermont.— Jones v. Spear, 21 Vt. 426.

Wisconsin.— Dart v. Sherwood, 7 Wis. 523,

76 Am. Dec. 228.

And cases cited supra, this section.

A cash draft accepted may be given in

evidence imder a count for money had and re-

ceived in an action by the payee against the

accepter. Wells v. Brigham, 6 Cush. (Mass.)

6, 52 Am. Dec. 750.

A non-negotiable note in which no con-

sideration appears on its face cannot be given

in evidence under the money counts. Saxton

V. Johnson, 10 Johns. (N. Y.) 418. See also

Avery v. Latimer, 1 Ohio Dec. (Reprint)

46, 1 West. L. J. 310, where it seems that a

sealed note cannot be offered in evidence un-

der the money counts. But in Michigan a

non-negotiable note, given for a valuable con-

sideration, when it has become absolutely

payable, may be sued for by the payee under

the common counts. How. Anno. Stat.

§§ 7335, 7336, which provide for declaring

with common counts and a copy of the paper,

not being confined to negotiable paper. Port

Huron, etc., E. Co. v. Potter, 55 Mich. 627,

22 N. W. 70. And in Massachusetts assump-

sit has been held to lie on a note signed with

a scroll, although where it was made the

scroll was a lawful seal. McClees v. Burt,

6 Mete. (Mass.) 198.

Bank checks may be declared on as such

or given in evidence under the money counts.

Cruger v. Armstrong, 3 Johns. Cas. (N. Y.)

5, 2 Am. Dec. 126. See also Woods v.

Schroeder, 4 Harr. & J. (Md.) 276, holding

that the money counts are proved prima

facie by a bank check payable to bearer.

8. Alabama.— Henry v. Gamble, Minor

(Ala.) 15, a note payable in money or mer-

chandise.

Arkansas.— Bentley v. Dickson, 1 Ark.

165.

Missouri.— Nelson v. State Bank, 7 Mo.
219.

New Jersey.— Seely v. Myres, 2 N. J. L.

386.

North Carolina.— Gardner v. Clark, 5

N. C. 283.

Virginia.— Crawford v. Daigh, 2 Va. Oas.

521.

West Virginia.— Regnault v. Hunter, 4
W. Va. 257.

United States.— Raborg v. Peyton, 2

Wheat. (U. S.) 385, 4 L. ed. 268; French v.

Tunstall, Hempst. (U. S.) 204, 9 Fed. Cas.

No. 5,104a.

England.— Bishop v. Young, 2 B. & P. 78.

Debt will not lie on a lost note, inasmuch
as oyer in this action may be demanded.
Edwards v. McKee, 1 Mo. 123, 13 Am. Dec.
474.

The note must show upon its face when
it becomes due, as this form of action does
not permit of an averment to show the right
thereof. Middleton v. Atkins, 7 Mo. 184;
Curie V. McNutt, 6 Mo. 495.

9. Alabama.— Carroll v. Meeks, 3 Port.

(Ala.) 226, holding that debt lies by the

bearer against the maker of a promissory
note payable to bearer and that it is not
ground for reversal of judgment in such
action that it is entered as in assumpsit, it

being for the proper sum.
Indiana.— Taylor v. Meek, 4 Blackf . ( Ind.

)

388.

North CaroUna.— Gardner v. Clark, 5

N. C. 283.

United States.— Childress v. Emory, 8

Wheat. (U. S.) 642, 5 L. ed. 705. Contra,
Lindo V. Gardner, 1 Cranch (U. S.) 343, 2

L. ed. 130 [reversing 1 Cranch (U. S.) 78,

9 Fed. Cas. No. 5,231].
England.— Hatch v. Trayes, 11 A. & E.

702, 9 L. J. Q. B. 119, 3 P. & D. 408, 39
E. C. L. 376; Bishop v. Young, 2 B. & P. 78.

10. Missouri.—Nelson v. State Bank, 7 Mo.
219; Warne v. Hill, 7 Mo. 40, under Mo.
Rev. Code (1835), p. 105.

New York.— Willmarth v. Crawford, 10
Wend. (N. Y.) 341.

North Carolina.— Howell v. McCracken,
87 N. C. 399, where the indorsee took up
the note after judgment.

Pennsylvania.— Camp v. Owego Bank, 10

Watts (Pa.) 130.

Tennessee.— Planters' Bank v. Tappan, 2
Humphr. (Tenn. ) 96; Anderson v. Crockett,

6 Yerg. (Tenn.) 330.

11. Taylor v. Walpole, 1 Blackf. (Ind.)

378; Fischli v. Cowan, 1 Blackf. (Ind.) 350;
Phillips V. Runnels, Morr. (Iowa) 391, 43
Am. Dec. 109.
" The argument against allowing indebi-

tatus assumpsit or debt to be brought upon
bills of exchange or promissory notes, ex-

cept between the immediate parties between
whom a consideration passed, is, that there

[XIV, A, 1, a, (i), (b)]
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be for value received ;*' or by the payee/^ the drawee," or a remote indorsee

striking out intermediate indorsements," against the drawer of such a bill. Debt
cannot be brought on a note payable in instalments until the whole has become
due ;'* on a collateral imdertaking to pay a debt of another person ;" against the

accepter of a bill in favor of the payee '^ or of an indorsee ; " or by an indorsee

against the indorser of a promissory note,^ although it may be maintained by an
indorsee against the maker and indorsers jointly.^'

(ii) Summary Pboceedinos— (a) In General. Summary proceedings for

the collection of bills and notes have been provided both in Great Britain^ and
various American states.^

(b) Petition and Summons. In some of the states statutes have been enacted
providing more or less summary proceedings for the collection of bills and notes

and other evidences of debt by a process styled petition and summons.** Such

is no privity of contract existing between
the parties, and no debt due or consideration

passing between them, and that the liability

depends upon the custom of merchants, in-

dependently of contract or consideration.

The courts in England, in the time of Lord
Holt, who considered bills of exchange and
promissory notes, especially the latter, with
their negotiable properties, innovations upon
the common law, began by holding that the
action of indebitatus assumpsit or debt could
not be sustained upon them. ... By a
gradual relaxation of the rule as cases have
arisen, these actions will now be sustained
in these courts by the payee against the
maker, on a note expressed to be for value
received by the endorsee against the en-

dorser, and on a bill by the payee against
the drawer, and drawee against the acceptor,

expressed to be for value received, and en-

dorsee against endorser. ... In these cases,

however, the soundness of the above distinc-

tions is still attempted to be sustained, or

rather apparently acquiesced in, and some
refinement is necessary to reconcile the one
with the other." Willmarth v. Crawford, 10

Wend. (N. Y.) 341, 344.

12. Regnault v. Hunter, 4 W. Va. 257;
Kaborg v. Peyton, 2 Wheat. (U. S.) 385, 4
L. ed. 268 ; Vowell r. Alexander, 1 Cranch
C. C. (U. S.) 33, 28 Fed. Cas. No. 17,017;
Priddy r. Henbrey, 1 B. & C. 674, 8 E. C. L.

284, 3 D. & K. 165, 16 E. C. L. 160.

13. Dunlap v. Buckingham, 16 HI. 109;
Brown r. Hall, 2 A. K. Marsh. (Ky.) 599;
Stratton r. Hill, 2 Chit. 126, 3 Price 253,
18 E. C. L. 545; Simpkins i'. Pothecary, 5
Exch. 253, 14 Jur. 464, 19 L. J. Exch. 242,
1 L. M. & P. 249.

14. Sharpe v. Fowlkes, 7 Humphr. (Tenn.)
612.

15. Planters Bank v. Galloway, 11 Humphr.
(Tenn.) 342; Home v. Semple, 3 McLean
(U. S.) 150, 12 Fed. Cas. No. 6,658.

16. Farnham v. Hay, 3 Blackf. (Ind.)

167; Rudder i. Price, 1 H. Bl. 547.

17. Purslow V. Baily, 2 Ld. Raym. 1039.
18. Wilson V. Crowdhill, 2 Munf. (Va.)

302; Smith v. Segar, 3 Hen. & M. (Va.)
394; Regnault v. Hunter, 4 W. Va. 257;
Home v. Semple, 3 McLean (U. S.) 150, 12
Jei. Cas. No. 6,658; Hatch v. Trayes, 11
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A. & E. 702, 3 P. & D. 408, 39 E. C. L. 376

;

Priddy u. Henbrey, 1 B. & C. 674, 8 E. C. L.
284; Browne v. London, 1 Freem. K. B. 14,

1 Mod. 285; Hodsden v. Harridge, 2 Saund.
61fc; Simmonds v. Parminter, 1 Wils. C. P.
185. Contra, by statute in Virginia. Hol-
lingsworth v. Milton, 8 Leigh (Va.) 50.

19. Powell V. Ancell, 3 M. & G. 171, 42
E. C. L. 97; Cloves v. Williams, 3 Bing. N.
Cas. 868, 5 Scott 68, 32 E. C. L. 398. Con-
tra, by statute in Virginia (Vowell r. Alex-
ander, 1 Cranch C. C. (U. S.) 33, 28 Fed.
Cas. No. 17,017) and West Virginia (Reg-
nault V. Hunter, 4 W. Va. 257).

20. Whiting v. King, Minor (Ala.) 122;
Thompson v. Shreve, 24 Ark. 261; Frierson
r. Reeves, 7 Humphr. (Tenn.) 359; Olive v.

Napier, Cooke (Tenn.) 11. Contra, by stat-

ute in Pennsylvania (Loose r. Loose, 36 Pa.
St. 538), and where the indorser has bound
himself by a special agreement to stand
good for the note until paid (Brovra v. Bus-
sey, 7 Humphr. (Tenn.) 573; Bayley v. Haz-
ard, 3 Yerg. (Tenn.) 487).

21. State Bank v. Cowan, 11 Humphr.
(Tenn.) 126; Planters' Bank v. Tappan, 2
Humphr. (Tenn.) 96.

If jurisdiction over the maker is lost or can-
not be obtained debt cannot be continued
against the indorser. State Bank v. Cowan,
11 Humphr. (Tenn.) 126.

22. See Kirkwood r. Smith, [1896] 1

Q. B. 582, 65 L. J. Q. B. 408, 74 L. T. Rep.
N. S. 423, 44 Wkly. Rep. 480; Rochford i;.

Daniel, 1 F. & F. 602; Maltby v. Murrels,
5 H. & N. 813; Eyre v. Waller, 5 H. & N.
460, 6 Jur. N. S. 512, 29 L. J. Exch. 246,
2 L. T. Rep. N. S. 253, 8 Wkly. Rep.
450.

23. For cases construing acts of individual
states see Stodder v. Cardwell, 20 Ala. 233
(construing the act of 1821) ; Devinney t;.

Lay, 19 Mo. 646 (construing the act of

1845) ; Copass v. Wheelock, 1 Lea (Tenn.)
381; Allen v. Wood, 1 Head (Tenn.) 430
(construing the act of 1856, u. 75) ; Harvey v.

Bacon, 9 Yerg. (Tenn.) 308.
24. Duncan v. McAffee, 3 III. 559; Evans

f. Landon, 3 III. 53; Kincaid v. Higgins, 1

Bibb (Ky.) 352; Harman v. Counts, 2 Brev.
(S. C. ) 476. See also Od'enheimer v. Doug-
lass, 5 B. Mon. (Ky.) 107; Hartman v. Welz,
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Bummary remedies will, it has been said, receive a liberal construction from the

courts.*^

b. Accrual of Right— (i) In General. Before a bill or note matures^ no
action can in general be brought upon it;^ but as a general rule a plea to the

merits is a waiver of the objection that the suit was brought too soon.^

(ii) Against Indobseb. The indorser's liability, being conditioned by the

law merchant on notice of dishonor properly given, has been said not to com-
mence until such notice is given, where there is no excuse or waiver to dispense

with it ; but action may be begun against the indorser immediately after mailing

the notice of dishonor to him,^' on the very day the note becomes due and is dis-

honored.** It has been held, however, and seems to be the rule in England, that

1 B. Mon. (Ky.) 242; Rice v. Hogan, 8
Dana (Ky.) 133; Harrow v. Dugan, 6 Dana
(Ky.) 341; Pool V. McCaughan, 6 T. B. Mon.
(Ky.) 335; Dallam v. Wilson, 4 T. B. Mon.
(Ky.) 108; Kinsman v. Castleman, 1 T. B.

Mon. (Ky.) 210; Kalfus v. Watts, Litt. Sel.

Cas. (Ky.) 197; Wright v. Coleman, 4 Bibb
(Ky.) 252; Louden v. Kenney, 1 Bibb (Ky.)
330.

25. Evans i'. Landon, 3 111. 53.

26. What is maturity for purpose of suit

see supra, VII [7 Cyc. 838 et seq.J.

Effect of stipulation as to time of interest.— Although a note payable on a specified

day contains a, stipulation that it shall not
bear interest until another specified day af-

ter maturity, an action can be brought on
its non-payment at maturity. Billingsley v.

Billingsley, 24 Ala. 518.

Issue of writ.— In Massachusetts it has
been held that a writ may be issued against

the maker on the day of maturity if it is

not delivered to the sheriff until the next

day (Butler v. Kimball, 5 Mete. (Mass.)

94), although it would be premature to serve

such writ even after dusk on the last day
of grace (Estes v. Tower, 102 Mass. 65, 3

Am. Eep. 439).
27. Illinois.— Mayer v. Pick, 192 111. 651,

61 N. E. 416, 85 Am. St. Kep. 352 [affirming

92 111. App. 189].

Iowa.— Seaton v. Hinneman, 50 Iowa 395

;

Whitney v. Bird, 11 Iowa 407.

Kentucky.— Hayney v. Sangston, 3 Dana
(Ky.) 246.

Louisiana.— H. B. Claflin Co. v. Eeibel-

man, 44 La. Ann. 518, 10 So. 862.

Missouri.— Brown v. Shock, 27 Mo. App.
351.

Nebraska.— Grimison v. Russell, 20 Nebr.

337, 30 N. W. 249.

New York.— Randall v. Grant, 59 N. Y.

App. Div. 485, 69 N. Y. Suppl. 221.

Ohio.— Spier v. Corll, 33 Ohio St. 236.

Pennsylvania.— Jones v. Brown, 167 Pa.

St. 395, 31 Atl. 647.

Vermont.— Harrington v. Rathbun, 11 Vt.

58.

Washington.— Commercial Bank v. Hart,

10 Wash. 303, 38 Pac. 1114; Hanson v.

Tompkins, 2 Wash. 508, 27 Pac. 73.

In Texas it is sufficient if the note ma-
tures pendente lite (Culbertson v. Cabeen, 29

Tex. 247; Dignowitty v. Alexander, 25 Tex.

Suppl. 162) and suit can be commenced be-

fore maturity by attachment as upon a debt
not due (Cox v. Reinhardt, 41 Tex. 591).
Action by indorser in case of fraud.—An

indorser may take up a note before maturity
and sue the maker at once for fraud in induc-

ing him to sign it. Davison v. Farr, 18 Misc.
(N. Y.) 124, 41 N. Y. Suppl. 170.

Antedated note.—Where an antedated note
containing a provision that it shall be pay-
able on thirty days' notice to the maker is

delivered by the latter after a notice to pay
has been given him, suit thereon may be
brought on the expiration of thirty days from
the service of the notice, although the note
had not been delivered for that length of

time. Raspadori v. Cresta, 130 Cal. 10, 62
Pac. 218.

Action on two notes, only one of which is

due.— Where the vendors of goods obtained
by the purchasers by fraud sued on the two
notes given for the price before one was due,

and recovered judgment for the amount of

both, it was held on appeal that they could
only recover what was due at the commence-
ment of the suit. Jacobs v. Shorey, 48 N. H.
100, 97 Am. Dec. 586.

The consent by defendant in an action on
a note, commenced before its maturity, to the
filing of a substituted complaint after the

maturity of the note and the filing of an an-

swer does not estop him from relying on the
premature bringing of the action aa a de-

fense. Radue v. Pauwelyn, (Mont. 1902) 69
Pac. 557.

28. Fiore v. Ladd, 29 Oreg. 528, 46 Pac
144. But see Stewart v. McBride, 1 Serg.

& R. (Pa.) 202.

Collateral attack.—^A judgment rendered
on a note cannot be questioned collaterally

on the ground that the action has been

brought before the maturity of the bill or

note. Robertson v. Huffman, 92 Ind. 247.

29. Coleman v. Ewing, 4 Humphr. (Tenn.)
241; Siggers V. Lewis, 1 C. M. & R. 370, 2
Dowl. P. C. 681, 3 L. J. Exch. 312, 4 Tyrw.
847.

30. A laiama.— Crenshaw v. McKiernan,
Minor (Ala.) 295.

Connecticut.— Rowland v. Rowe, 48 Conn.
432.

Maine.— Veazie Bank v. Paulk, 40 Me. 109;
Flint V. Rogers, 15 Me. 67; Greeley f. Thur-
ston, 4 Me. 479, 16 Am. Dec. 285.

[XIV, A, 1, b, (n)]
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no action can be begun against the indorser until a reasonable time has passed for

him to receive the notice '^ and tliat it is too soon to bring suit on tlie daj the

note falls due after protesting it and sending notice to him by mail.^

(ill) Against Drawee or Indorser For Non-Acceptance. Where a

bill is dishonored by the drawee's refusal to accept it an action lies on it at once,

without waiting for the day named in it for payment, against the drawer^ or

indorser.**

(iv) Against Drawer ^{k) In Fa/oor of Accepter. The accepter of a

draft or bill of exchange cannot maintain an action for its recovery until he has

paid the same or done some act equivalent to payment.''

Maryland.— Bell v. Hagerstown Bank, 7

Gill (Md.) 216.

Massachusetts.— Whitwell v. Brighani, 19
Pick. (Mass.) 117; City Bank v. Cutter, 3

Pick. (Mass.) 414; New England Bank v.

Lewis, 2 Pick. (Mass.) 125; Shed v. Brett,

1 Pick. (Mass.) 401, 11 Am. Dec. 209; Stan-
ton r. Blossom, 14 Mass. 116, 7 Am. Dee. 198.

Suit day after notice.— Where the notice
was sent on the last day of grace and suit
was begun on the next day before the notice
could be received it was held not to be prema-
ture. Shed f. Brett, 1 Pick. (Mass.) 401,
11 Am. Dec. 209. See also Flint v. Rogers, 15
Me. 67. Compare New England Bank v.

Lewis, 2 Pick. (Mass.) 125, where the con-

trary was held, the suit having been begun
on the day of maturity and the notice given
to the notary before bxit served on the in-

dorser personally afterward.
Where the indorser lives in another town

he may be sued as soon as (and, it seems, be-

fore) the notice is put into the post-ofEce.

Stanton v. Blossom, 14 Mass. 116, 7 Am. Dec.
198. But see New England Bank v. Lewis,
2 Pick. (Mass.) 125, where Parker, C. J.,

pointed out that the case did not turn on
that point.

Where the holder and indorser live in the
same town, and an action is commenced
against the indorser on the day of maturity,
before notice is given, there is not due dili-

gence, although the notice is in the hands of
the notary before the writ was given the offi-

cer. New England Bank c. Lewis, 2 Pick.
(Mass.) 125.

Writ delivered to be served after notice.—

•

If the writ is delivered to the officer before
the notice is sent, to be served afterward, it is

sufficient. Seaver v. Lincoln, 21 Pick. (Mass.)
267.

Upon a qualified indorsement to be liable
in the second instance only, if the note has
been previously paid by the maker, the right
of action against the indorser accrues imme-
diately in favor of the holder. McNeil v.

Knott, 11 Ga. 142. And see Koutz v. Van-
clief, 55 Cal. 345, where it was held that
where an indorser promised " to pay . . .

within two years " an action would not lie
against him before the end of such time.

31. Smith v. Washington Bank, 5 Serg.
& R. (Pa.) 318; Castrique v. Bernabo, 6
Q. B. 498, 9 Jur. 130, 14 L. J. Q. B. 3, 51
E. C. L. 498.
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32. Manchester Bank v. Fellows, 28 N. H.
302.

33. Connecticut. — Sterry v. Robinson, 1

Day (Conn.) 11.

Maryland.—Whiteford v. Burckmyer, 1 Gill

(Md.) 127, 39 Am. Dec. 640.

Massachusetts.— Watson v. Loring, 3 Mass.
557.

New York.— Weldon v. Buck, 4 Johns.
(N. Y.) 144; Roosevelt v. Woodhull, Anth.
N. P. (N. Y.) 50.

South Carolina.— Winthrop v. Pepoon, 1

Bay (S. C.) 468.

United States.— Watson r. Tarpley, 18
How. (U. S.) 517, 15 L. ed. 509; Baker v.

Gallagher, 1 Wash. (U. S.) 461, 2 Fed. Cas.
No. 768.

England.— Bright v. Purrier, Bull. N. P.
269, 3 Burr. 1687 ; Milford v. Mayor, Dougl.
55; Whitehead r. Walker, U L. J. Exch.
168. 9 M. & W. 506.

On presentment and protest for better se-
curity suit cannot be brought at once against
the drawer. Taan v. Le Gaux, 1 Yeates (Pa.)
204.

34. Morgan v. Towiles, 8 Mart. (La.) 730;
Lenox v. Cook, 8 Mass. 460; Watson v. Loi-
iiig, 3 Mass. 557; Ballingalls v. Gloster, 3
East 481. 4 Esp. 268; Ross v. Dixie, 7 U. C.
Q. B. 414.

35. Louisiana.—Porter v. Sandidge, 32 La.
Ann. 449 ; Nichols v. Morgan, 9 La. Ann. 534

;

Shannon v. Langhorn, 9 La. Ann. 526; Gron-
ing V. Krumbhaar, 13 La. 402.

Massachusetts.— Whitwell v. Brigham, 19
Pick. (Mass.) 117.

New Hampshire.— Parks v. Ingram, 22
N H. 283, 55 Am. Dec. 153.

New Jersey.—Suydam v. Combs, 15 N. J. L.
133.

Tennessee.— Planters' Bank v. Douglass, 2
Head (Tenn.) 699.

United States.— Gillis v. Van Ness, 1

Cranch C. C. (U. S.) 369, 10 Fed. Cas. No.
5,440; Parker v. U. S., Pet. C. C. (U. S.) 262,
18 Fed. Cas. No. 10,750.

An accommodation accepter to maintain
his action against the drawer must prove his
acceptance of the bill and its payment (Nich-
ols V. Morgan, 9 La. Ann. 534. See also Shan-
non V. Langhorn, 9 La. Ann. 526 ; Groning v.

Krumbhaar, 13 La. 403 ; Parks v. Ingram, 22
N. H. 283, 55 Am. Dec. 153), but he may be-
gin an action against the drawer on the day
of maturity, although the bill has been taken
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_(b) In Favor of Holder For N'on -Acceptance. Upon the dishonor of a bill

a right of action on tlie part of the iiolder at once arises against the drawer, with-
out waiting for it to mature;'^ and such right is not defeated or in any way-
affected by a subsequent presentment for payment.^

{y) Against AssiONOM. If an assignment of a note is made before maturity
the asfeignor is liable to an action as soon as that event happens and the makers
fail to discharge it ; if after maturity, then he is bound to discharge it, at least

within a reasonable time.^

e. Conditions Precedent— (i) Payment of Debt op Makes Assumed by
Payee.

^
A payee who has taken up and paid a note of a third person by one of

his own is not obliged to pay off the note so given before suing such person on a
note given him in consideration of his assumption of the original debt.'"

(ii) Return of Collateral. An offer to return collateral held as security
for the payment of a bill or note is not a condition precedent to an action on the
bill or note.**

(hi) Return of Goods or MoneyReceived in Compromise. A holder can
retain and enforce a note given in comproniis of a doubtful claim without
returning, or offering to return, goods or money rece'.ved under a previous com-
promise of the same claim.*'

(iv) Return of Part Payment. It is not necessary before maintaining an
action to return or tender money received on account of the instrument put in

8uit,*^ but where a promissory note is by its terms subject to a credit the holder
cannot recover thereon, unless he shows that the credit has been made or that
something has transpired to excuse him from making the contemplated deduction.^

(v) Statutory Conditions. No action can be maintained on a bill or note
without a substantial compliance with all conditions precedent created by statute.''*

d. Number of Actions, The holder of a bill or note may have as many
actions as there are parties prior to him,*'' and a note to either of two payees gives

up by hira before it matured, since the draw- 38. Yeates r. Walker, 1 Duv. (Ky.

)

er's liability arises at once upon payment 84.

by such accepter at any hour on the day of 39. Alderman v. Rivenbark, 96 N. C. 134,

maturity (Whitvvell t. Brigham, 19 Pick. 1 S. E. 644.

(Mass.) 117). 40. Rich v. Boyce, 39 Md. 314; Brewster
36. Louisiana.— Pecquet v. Mager, 14 La. v. Frazier, 32 Md. 302.

74; Williams v. Robinson, 13 La. 419; Bolton 41. Crans v. Hunter, 28 N. Y. 389.

V. Harrod, 9 Mart. (La.) 326, 13 Am. Dec. 42. Crooker v. Appleton, 25 Me. 131. See

306; Morgan v. Towles, 8 Mart. (La.) 730, also Bobb i/. Bancroft. 13 Kan. 123.

13 Am. Dee. 300. 43. Bailey v. Garrison, 25 Tex. 333.

Massachusetts.— L^nox v. Cook, 8 Mass. 44. Payment of taxes.—^Volger v. Smith,

460; Watson V. Loring, 3 Mass. 557. , 47 Ga. 633; Thomas v. Knowles, 47 Ga. 398;

'Neio York.— Mason v. Franklin, 3 Johns. Irvin v. Turner, 47 Ga. 382; Lewis v. Home,
(N. Y.) 202; Oneida Bank v. Hurlbut, 1 Am. 44 Ga. 627; Irvin v. Speer, 44 Ga. 626; Came-
L. Reg. 219. ron v. Akin, 44 Ga. 192; Demington v. Doug-

United States.—Watson t'. Tarpley, 18 How. lass, 43 Ga. 353. See also Helms v. Whigham,
(U. S.) 517, 15 L. ed. 509; Evans v. Gee, 11 49 Ga. 44; Smith v. Howell, 46 Ga. 128:

Pet. (U. S.) 80, 9 L. ed. 639. Greene v. Lowry, 46 Ga. 55; Hamilton v. Wil-

England.— Bright v. Purrier, Bull. N. P. lingham, 45 Ga. 500; Rooney. «. Sammis, 45

269, 3 Burr. 1687; Milford v. Mayor, Dougl. Ga. 19; Ezzard v. Worrill, 44 Ga. 629; Car-

55; Ballingalls V. Gloster, 3 East 481, 4 Esp. hart v. Biviras, 44 Ga. 624; Hayward v. Eas-

268; Whitehead v. Walker, 11 L. J. Exch. ley, 43 Ga. 355.

168, 9 M. & W. 506. 45. Porter v. Ingraham, 10 Mass. 88;

The statute of limitations therefore will Simonds v. Center, 6 Mass. 18; Gilmore v.

run against the holder from the time of its Carr, 2 Mass. 171.

non-acceptance, where such non-acceptance Statutory provision.—A statute provid-

amounts to a dishonor, and not from the time ing that " there shall be but one action for .

of a subsequent refusal on presentation for the recovery of any debt, or the enforcement

payment. Whitehead r. Walker, 11 L. J. of any right -secured by mortgage," etc., does

Exch. 168, 9 M. & W. 506. not apply to an action brought against the

37. Lenox v. Cook, 8 Mass. 460; Hickling indorser of a note secured by mortgage after

». Hardey, 1 Moore C. P. 61, 7 Taunt. 312, 2 judgment has been obtained against the

E. C. L.378. maker. Vandewater v. McRae, 27 Cal. 596.
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to each the right to recover thereon as well as the right to maintain a joint

action.''^

e. What Law Governs. The manner of enforcing payment of negotiable

paper is governed by the law of the place where the remedy is sought to be

enforced.*'

2. For Refusal to Cancel Note. No action lies in favor of the maker agamst

the holder for refusing to surrender or cancel a note after it has been paid.^

3. On Original Consideration— a. In General— (i) Rvle Stated. Where

a bill or note of a debtor is taken/' which is not accepted or paid at maturity, the

creditor's right of action on the original consideration revives,™ and where dis-

counted through fraud the holder may rescind and sue on the original considera-

tion.^' At common law too no suit could be maintained against the drawer or

maker of an order or check on the order or check itself, and the payee could only

sue on the original liability ,^^ or tlie drawee for money paid.='

(ii) Wmgessity of Producing Paper. "Where the seller of property takes

a negotiable note for the price he cannot sue on the original consideration,

unless the note be produced and canceled, and the necessity for producing the

note is not done away with by a release from liability on the note to the maker

by the payee ; ^ but if goods are obtained on a note by fraud and sold to a party

And a statute which enacts that no holder

of a bill of exchange shall be permitted at

any terra of the circuit court to institute more
than one suit upon such bill prohibits the in-

stitution of separate suits at the same term
on such bill, but not at different terms of

the court. Billingsley v. State Bank, 3 Ind.

375.

46. Collyer v. Cook, 28 Ind. App. 272, 62

N. E. 655.

47. Foss V. Nutting, 14 Gray (Mass.) 484;
Logue V. Smith, Wright (Ohio) 10. Compare
Burrows v. Hannegan, 1 McLean (U. S. ) 315,

4 Fed. Cas. No. 2,206, where it was held that

the law of Indiana, which requires a suit

against the maker before recourse can be had
against the indorser, does not govern an ac-

tion in such state against the assignor of a
negotiable note made and assigned in Ohio
and payable there, the assignment being a.

new contract.

48. Price v. Murphy, 39 Mo. App. 210.

49. On non-performance of an agreement
to give and receive such bill or note this is

true a fortiori. Scearce v. Gall, 82 Ind. 255;
Clifton V. Litchfield, 106 Mass. 34. See also

Westcott V. Keeler, 4 Bosw. (N. Y.) 564,

where it was held that where, in consideration

of «, loan, defendant gave the note of a third

persoii indorsed by himself and when such
note fell due requested the lender to get a
new note from the third person promising
that he would again indorse it, but afterward
refused so to do, the lender could maintain
an action against him on the original loan
and on his agreement to indorse the new note
given in renewal.

If an agent, on making a sale of goods,
takes a note without authority and trans-
fers it to his principal, the principal may still

sue the purchaser for the price of the goods.
Edmond r. Caldwell, 15 Me. 340.

50. 'Nebraska.— McCormick v. Peters, 24
Nebr. 70, 37 N. W. 927.
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'New Jersey.— Fry v. Patterson, 49 N. J. L>

612, 10 Atl. 390.

New York.— Porter r. Talcott, 1 Cow.
(N. Y.) 359.

South, Dakota.— Wyckoff v. Johnson, 2
S. D. 91, 48 N. W. 837.

Tennessee.— Stewart v. Lathrop Mfg. Co.,

95 Tenn. 497, 32 S. W. 464; Cook v. Beech,

10 Humphr. (Tenn.) 412; Porter v. Dilla-

hunty, 8 Humphr. (Tenn.) 570.

Vermont.— Edgell v. Stanford, 6 Vt. 551.

See also Arbuekle v. Hawks, 20 Vt. 538, where
it was held that where a note was taken for

an agreement to convey land upon its pay-

ment and the maker was let into possession

in the meantime the payee might rescind the

agreement on non-payment of the note and
bring ejectment for the land.

Contra, Congressional Tp. No. 11 v. Weir, 9
Ind. 224; Slocumb v. Holmes, 1 How. (Miss.)

139.

A creditor cannot, however, take several

notes for one book account, and, on their

maturity at different times, recover part of

his debt on one note and afterward sue upon
the original consideration instead of the other
notes for the balance of the debt. Buck v.

Wilson, 113 Pa. St. 423, 6 Atl. 97.

51. Douglas V. Bank of Commerce, 97 Tenn.
133, 36 S. W. 874.

The indorsee of a note void on its face
cannot recover the original consideration in

an action against the makers and the in-

dorser. Ottenheimer v. Cook, 10 Heisk.
(Tenn.) 309. But see Edgell v. Stanford, 6
Vt. 551.

52. Porter v. Dillahunty, 8 Humphr.
(Tenn.) 570. Contra, Henshaw v. Root, 60'

Ind. 220 [citing Pollard f. Bowen. 57 Ind.

232; Griffin v. Kemp, 46 Ind. 172; Harker v.

Anderson, 21 Wend. (N. Y.) 372].
53. Baleh v. Aldrich. 56 Vt. 68.

54. It is otherwise if the note is non-nego-
tiable. Pitch V. Bogue, 19 Conn. 285.



COMMEltCIAL PAPER [8 Cye.J 25

•with notice, tlie vendor may bring an action of trover against such party for th&
goods without lirst returning the note to the maker.''

(hi) Effmct of Renewal. Merely taking a renewal will not bar a recovery

on the original consideration,'" but where a renewal is secured by a bond and war-
rant to confess judgment, and the amount is subsequently paid, except the costs

of the judgment, the creditor cannot sue upon the original bill for such unpaid^'

costs."
^_

b. Right of Assignee. An assignee of a bill or note has not as such a right •'

to sue the assignor,'^ the maker, or the drawer '^ upon the original consideration,,

but if at the time of the assignment the original debt is also assigned the assignee

may sue on the original demand in the name of his assignor, notwithstanding the

indorsement to himself.*

B. Defenses— l. In General— a. By Wliom Available. Defenses to the
original transaction which are personal to the obligor, and may either be set up
or waived by him, cannot be set up by a stranger thereto.*^ Thus an accommo-
dation indorser cannot set up a breach of warranty as to the quality of the articles

for which the note was given.°^ So too usury is a defense personal to the
borrower,*' but a surety or accommodation indorser may himself plead any
defense not personal to the maker of which the latter could take advantage.^

b. Against Whom Available. Defenses available against the real party in

interest may be set up, although the action be brought by a nominal party.® A
defense against a firm may be urged against an indorsee partner,** and as

knowledge of one partner is knowledge of all, a defense against a partner is

available against his copartner."

e. By What Law Governed. As defenses which may be urged by an obligor

to limit or defeat his liability may be assumed to have been in the minds of the

parties at the time of assuming the obligation, the law of the place where the

obligation iu suit is incurred governs ;
^ although the law of the forum has been

55. Stevens v. Austin, 1 Mete. (Mass.)

557.

56. Norris v. Aylett, 2 Campb. 329, al-

though it has been transferred.

Renewal for principal of debt.—A creditor

may take a renewal note for the principal

of a debt, leaving the interest remaining open

and retaining the original note, and may still

have his action for the interest due him.

Eames r. Cushman, 135 Mass. 573.

If a bill is taken for a note, and no de-

mand of payment is made on the day of its

maturity, and the debtor subsequently tenders

the amount, which is refused by the creditor,

his right of action on the note will not revive

without a fresh demand of payment. Soward

V. Palmer, 2 Moore C. P. 274, 8 Taunt. 277, 19

Rev. Rep. 515, 4 E. C. L. 144.

57. Dillon v. Rimmer, 1 Bing. 100, 7

Moore C. P. 427, 8 E. C. L. 421.

58. Cason v. Wallace, 4 Bush (Ky.)

388
59. Battle v. Coit, 26 N. Y. 404 [affirming

19 Barb. (N. Y.) 68].

60. Davidson v. Bridgeport, 8 Conn. 472.

61. Kirkpatrick v. Oldham, 38 La. Ann.

553; Hennen v. Bourgeat, 12 Rob. (La.) 522;

Bowman v. Pope, 33 Miss. 94; Sheary v.

O'Brien. 75 N. Y. App. Div. 121, 77 N. Y.

Suppl. 378 : Crouch v. Wagner, 63 N. Y. App.

Div. 526, 71 N. Y. Suppl. 607.

62. Gillespie v. Torrance, 25 N. Y. 306, 82
Am. Dec. 355; Fleitmann v. Ashley, 60 N. Y.
App. Div. 201, 69 N. Y. Suppl. 1099; Veris-
cope Co. V. Brady, 77 N. Y. Suppl. 159.

63. Cain v. Gimon, 36 Ala. 168 ; BuUard v,

Raynor, 30 N. Y. 197.

64. Satterfield v. Compton, 6 Rob. (La.)

120; Johnson v. Marshall, 4 Rob. (La.) 157;
Weimer v. Shelton, 7 Mo. 237; Sawyer v.

Chambers, 44 Barb. (N. Y.) 42; Gunnis n
Weigley, 114 Pa. St. 191, 6 Atl. 465. See
also Dunscomb v. Bunker, 2 Mete. (Mass.) 8.

65. Earwell v. Tyler, 5 Iowa 535; Herbert
V. Ford, 29 Me. 546; Felsenthal v. Hawks, 50
Minn. 178, 52 N. W. 528. See also Konig v.

Bayard, 1 Pet. (U. S.) 250, 7 L. ed. 132,

holding that the same defenses were available

against a payer supra protest at the request

of a payee as against the drawee himself.

66. Vezina v. Pich6, 13 Quebec Super. Ct.

213.

67. Hubbard v. Galusha, 23 Wis. 398.

68. Yeatman v. CuUen, 5 Blackf. (Ind.)

240; Brabston v. Gibson, 9 How. (U. S.) 263,

13 L. ed. 131. See also Roots v. Merri-

weather, 8 Bush (Ky.) 397, where it was
held that where the law of the state where an
instrument was payable was not properly al-

leged and proved, the admissibility of defenses

would be governed by the state where the obli-

gation was sought to be enforced.

[XIV, B, 1, e]
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held to govern with regard to matters of set-off.^' So too a defense permitted by
a certain statute will be presumed to have been contemplated by the parties at

the. time of the execution of the instrument and will be permitted after the

repeal of such statute.'"

2. Nature and Kinds— a. In General. The availability of matter as defense

to actions on promissory notes is governed largely by the general law of con-

tracts.'* The defense must, however, be relevant and conform to the issue,''^ be

confined to the contract sued upon,'' and intended as an avoidance of the matter

declared on.'* So too defendant can plead only such equities as operate in his

own favor.'^ In some jurisdictions it would seem that a defense in an action

between the original parties must in some manner be connected with the con-

sideration of the note or with its negotiation ;
™ and this rule is more broadly

applied where the action is by an indorsee, although he takes the same after

maturity or with notice."

b. Legal or Equitable. Not every just objection to the enforcement of the

note can, in the absence of statute,'' be made in an action at law. If the defense

puts in issue intricate matters, partly foreign to the subject-matter of the suit,

the determination of which is peculiarly the province of a court of equity, it can-

not be urged in a purely legal action on the note ;" and where a defense is clearly

available at law equity will not interpose.'"

c. Special op Partieular Defenses— (i) In Qbneral. Inasmuch as each case

depends largely upon tlie particular facts involved, an attempt to specifically des-

ignate every available defense would be impracticable ; it may, however, be said

that an erroneous interpretation of an unambiguous instrument is no defense,''

69. The statute applying to set-offs is

regarded as remedial law. Cincinnati Sec-

ond Nat. Bank v. Hemingray, 31 Ohio St.

168.

70. Seegar v. Seegar, 19 111. 121.

71. See, generally, Contracts.
The word " defense," as used in a statute

providing that in any action upon a promis-
sory note, payable on demand, by an Indorsee
against the promisor, any matters might be
deemed a legal defense which would be a le-

gal defense to a suit on the same note if

brought by the promisee, means an equitable
defense, such as payment, set-off, etc., and
docs not refer to the disability to sue. Thayer
V. Buffum, 11 Mete. (Mass.) 398. So too a
statute providing that upon proof of the sig-

nature which is denied by defendant, such de-

fendant might not set up other defenses, ap-
plies only to the personal signature of de-

fendant and not to a denial of the signature
of a partner. Mutual Nat. Bank v. Richard-
son, 33 La. Ann. 1312.

72. Ball V. Consolidated Franklinite Co., 32
N. J. L. 102; East Tennessee Iron Mfg. Co.
V. Gaskell, 2 Lea (Tenn.) 742.

73. Hence inasmuch as the contract by an
accommodation indorser is one of indorse-
ment merely, he cannot set up as a defense
that the note was given in a partnership
transaction between the maker and payee, in
which no final aceoimting had been had.
Veriscope Co. r. Brady, 77 N. Y. Suppl. 159.

See also Smith v. Erwin, 77 N. Y. 466.
74. State Bank v. Byrd, 14 Ark. 496.

75. And not those which belong to a party
to whom he is liable. Ran v. Latham, 11 La.
Ann. 276.
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76. Case v. Maxey, Cal. 276.
77. Alahama.— Andrews v. McCoy, 8 Ala.

920, 42 Am. Dec. 669 [approved in Kyle v.

Thompson, 11 Ohio St. 616].

California.— Mohr v. Byrne, 135 Cal. 87, 67
Pac. 135.

Missouri.— Mattoon v. McDaniel, 34 Mo.
138; Crawford t. Johnson, 87 Mo. App.
478.

Vermont.— See Walbridge v. Kibbee, 20 Vt.
543.

England.— Chalmers v. Lanion, 1 Campb.
383, 10 R. R. 709.

Canada.— Renaud v. Bougie, 16 Quebec Su-
per. Ct. 405.

78. For construction of provisions of the
code authorizing the interposition of both the
legal and equitable defense to a promissory
note in an action thereon see Saehleben v.

Heintze, 117 Mo. 520, 24 S. W. 54; Judy r.

Louderman, 48 Ohio St. 562, 29 N. E. 181.

See also Brown v. Crowley, 39 Ga. 376, 99
Am. Dee. 462.

79. Moseby v. I^wis, 4 Litt. (Ky.) 159;
Steinback v. Ellis, 1 Mo. 414; Lee v. Field,

9 N. M. 435, 54 Pac. 873; Burnes v. Scott,

117 U. S. 582, 6 S. Ct. 865, 29 L. ed. 991
[approved and distinguished in LTnion Bank
V. Crine, 33 Fed. 809, where the defense was
a purely legal one] : Boggs v. Wann, 58 Fed.
681; Courtright r. Burnes, 3 McCrary (U. S.)

60, 13 Fed. 317.

80. Mobile Bank v. Poelnitz, 61 Ala. 147;
Quebec Bank r. Weyand, 30 Ohio St. 126.

See also Etowah Mfg., etc., Co. v. Dobbins, 68
Ga. 823.

81. Obermann Brewing Co. v. Gurney, 33
111. App. 58.
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nor can it be legally urged that the holder purchased the note and instituted

an action tliereon with a design to harass and oppress the maker.*^ While a plea

of non est factuTn, or illegal or immoral consideration or fraud in the inception

of the instrument ^' may in some instances constitute a defense regardless of the

status of the holder,^ yet as a general rule all defenses and equities which would
operate to defeat the action between the original parties or their privies are not
available against a hona fide indorsee for value ;

^' and the mere fact that the suit

is brought in equity does not vary the rule.^* So too it is held that non-compli-

ance with a statute regulating tlie method by which certain corporate bodies shall

do business is not available as a defense in an action between the indorsee of such
l)odies and the maker of the instrument, where thei-e is a valid and hona fide
transfer to such holders of the instrument.^^ In some cases, however, an indorsee

83. Bragg v. Raymond, 11 Cush. (Mass.)
274; Ormsby v. Gilaian, 24 Vt. 437.

Declarations of an intended gift by a step-
father is not a suflicient defense. Myers v.

Malcom, 20 111. 621.

A verbal promise by an indorsee to the
payee to exact no more of the maker than he,

the indorsee, had paid for the instrument is

no defense. Babson v. Webber, 9 Pick. (Mass.)

163.

The avoidance of a transaction by an as-

signee in bankruptcy is a good defense by the
maker of a note given in consideration of

such transaction, although such maker was
himself a party to the fraud. Potter v. Bel-

den, 105 Mass. 11.

83. Bedell v. Scarlett, 75 Ga. 56.

84. See infra, XIV, B, 2, c, (vi), (c), (2),

(a) : XIV, B, 2, c, (vii), (b), (2).

85. Alabama.— Pond v. Lockwood, 8 Ala.

«69.
Connecticut.— Fairchild r. Brown, 11 Conn.

26.

Florida.— See McKay r. Bellows, 8 Fla. 31.

Georgia.— Bond v. Central Bank, 2 Ga. 92.

Indiana.— Musselman v. McElhenny, 23

Ind. 4, 85 Am. Dec. 445.

Iowa.— Kahler 4". Hanson, 53 Iowa 698, 6

N. W. 57 ; Lane v. Krekle, 22 Iowa 399.

Kansas.— Ort r. Fowler, 31 Kan. 478, 2

Pac. 580, 47 Am. Rep. 501.

Kentucky.— Reid v. Cain, 3 Ky. L. Rep.

329.

Louisiana.— Pavev r. Stauflfer, 45 La. Ann.
353, 12 So. 512, 19 L. R. A. 716; Kohlman v.

Ludwig, 5 La. Ann. 33 ; Pralon v. Aymard,
12 Rob. (La.) 486; Bush v. Wright, 10 Rob.

(La.) 23; Maurin v. Chambers, 6 Rob. (La.)

62; Melancon v. Melangon, 4 Rob. (La.) 33;

Bordelon v. Kilpatrick, 3 Rob. (La.). 159;

Robinson v. Shelton, 2 Rob. (La.) 277; Jones

V. Young, 19 La. 553; Van Pelt v. Eagle Ins.

Co., 18 La. 64; Hagan v. Caldwell, 15 La.

380; Crosby v. Heartt, 15 La. 304; Lanclos

V. Robertson, 3 La. 259: Abat v. Gormley, 3

La. 238; Thompson v. Gibson, 1 Mart. N. S.

(La.) 150; Le Blanc v. Sanglair, 12 Mart.

(La.) 402. 13 Am. Dec. 377; Hubbard v.

Fulton, 7 Mart. (La.) 241.

Maine.— Merchants' Trust, etc., Co. r.

Jones, 95 Me. 335, 50 Atl. 48, 85 Am. St.

Rep. 412 ; Hobart v. Penny, 70 Me. 248 ; Wait
V. Chandler, 63 Me. 257.

Massachusetts.— Pettee v. Prout, 3 Gray
(Mass.) 502, 63 Am. Dec. 778; Cone v. Bald-
win, 12 Pick. (Mass.) 545.

Michigan.— Bostwick v. Dodge, 1 Dougl.
(Mich.) 413, 41 Am. Dec. 584.

Minnesota.— Merchants', etc., Sav. Bank v.

Cross, 65 Minn. 154, 67 N. W. 1147.

Mississippi.— Davis v. Blanton, 71 Miss.

821, 15 So. 132; Mercien V. Cotton, 34 Miss.

64; Commercial Bank v. Lewis, 13 Sm. & M.
(Miss.) 226; Chanee v. Right, Walk. (Miss.)

156.

Missouri.— Hughes v. McAlister, 15 Mo.
296, 55 Am. Dec. 143.

2few Hampshire.— Doe v. Burnham, 31
N. K. 426.

New Jersey.— Price v. Keen, 40 N. J. L.

332.

New York.— Farwell f. Hibner, 15 Hun
(N. Y.) 280; Hendricks r. Judah, 1 Johns.
(N. Y.) 319.

Ohio.— Cincinnati Second Nat. Bank v.

Hemingray, 31 Ohio St. 168.

Oklahoma.— Morrison v. Farmers', etc..

Bank, 9 Okla. 697, 60 Pac. 273.

Pennsylvania.— Bullock v. Wilcox, 7 Watts
(Pa.) 328; Hunter v. Blodget, 2 Yeates (Pa.)

480 ; Boston Commercial Bank v. Heppes, 9

Pa. Dist. 352, 23 Pa. Co. Ct. 447.

South Carolina.— Johnson v. King, 3 Mc-
Cord (S. C.) 365.

Texas.— Blair v. Rutherford, 31 Tex. 465.

Virginia.— Lomax v. PiCot, 2 Rand. ( Va.

)

247; McNeil r. Baird, 6 Munf. (Va.) 316.

Wisconsin.— Johnson v. Meeker, 1 Wis. 436.

See 7 Cent. Dig. tit. "Bills and Notes,"

I 944.

86. Borgess Inv. Co. v. Vette, 142 Mo. 560,

44 S. W. 754, 64 Am. St. Rep. 567.

87. Indiana.— Zink v. Dick, 1 Ind. App.
269, 27 N. E. 622.

Maine.— Roberts v. Lane, 64 Me. 108, 18

Am. Rep. 242.

Massachusetts.— Manufacturers' Nat. Bank
V. Thompson, 129 Mass. 438, 37 Am. Rep.
376; Williams v. Cheney, 3 Gray (Mass.) 215.

Mississippi.— Hart v. Livermore Foundry,
etc., Co., 72 Miss. 809, 17 So. 769.

Missouri.— Mattoon v. McDaniel, 34 Mo.
138.

United States.— Lauter i;. Jarvis-Conklin
Mortg. Trust Co., 85 Fed. 894, 54 U. S. App.
49, 29 C. C. A. 473; Press Co. v. Hartford
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taking an instrnraent as collateral security for a debt, althougli often designated

a hona fide holder by the courts, is subject to defenses existing between the origi-

nal parties as against a surplus between the amount of his debt thus secured and
the value of the note ;

^ and where the equity existing between the original par-

ties is want of consideration or fraud, the rule has been held to apply where the
indorsee purchased the instrument for less than its face value, either by payment
of cash or property.^' Other cases hold that a so-called hona fide indorsee taking
as collateral security may recover the whole amount of the instrument taken
regardless of the amount of his debt secured thereby '^ or regardless of the
amount he may have paid for the instrument ; such defenses being in no way
available.''

City Bank, 58 Fed. 321, 17 U. S. App. 213,

7 C. C. A. 248 laffirming 56 Fed. 260].
Compare Masslllon First Nat. Bank v.

Coughron, (Tenn. Ch. 1899) 52 S. W. 1112.

88. Arkansas.—Brown v. Callaway, 41 Ark.
418.

California.— Bell v. Bean, 75 Cal. 86, 16

Pac. 521.

Illinois.— Saylor v. Daniels, 37 111. 331, 87
Am. Dee. 250 : Vanliew v. Galesburg Second
Nat. Bank. 21 111. App. 126; Steere v. Ben-
son, 2 111. App. 560.

Indiana.— Jones v. Hawkins, 17 Ind. 550;
Valette v. Mason, 1 Ind. 288.

Louisiana.—Forstall v. Fussell, 50 La. Ann.
249, 23 So. 273 ; Mechanics', etc.. Bank v. Bar-
nett, 27 La. Ann. 177 ; Citizens' Bank v.

Payne, 18 La. Ann. 222, 89 Am. Dec. 650;
Laeroix v. Derbigny, 18 La. Ann. 27.

Massachusetts.— Williams v. Cheney, 3

Gray (Mass.) 215; Stoddard v. Kimball, 6
Cush. (Mass.) 469; Chicopee Bank v. Cha-
pin, 8 Mete. (Mass.) 40.

Minnesota.— St. Paul Nat. Bank v. Cannon,
56 Minn. 95, 48 N. W. 526, 24 Am. St. Rep.
189.

Nebraska.— Barmby v. Wolfe, 44 Nebr. 77,

62 N. W. 318; Helmer v. Commercial Bank,
28 Nebr. 474, 44 N. W. 482.

Neiv Jersey.— Allaire v. Hartshorne, 21

N. J. L. 665, 47 Am. Dec. 175.

New York.— Robertson v. McKibbin, 20
Misc. (N. Y.) 658, 46 N. Y. Suppl. 380;
Pearce, etc.. Engineering Co. v. Brouwer, 10

Misc. (N. Y.) 502, 31 N. Y. Suppl. 195, 63
N. y. St. 621; Mechanics', etc., Bank r. Liv-

ingston, 4 Misc. (N. Y.) 257, 23 N. Y. Suppl.
813, 53 N. Y. St. 692; Williams c. Smith, 2

Hill (N. Y.) 301.

Texas.— Wright v. Hardie, 88 Tex. 653, 32 .

S. W. 885.

See also Moody v. Towle, 5 Me. 415; Craw-
ford V. Spencer, 92 Mo. 498, 4 S. W. 713, 1

Am. St. Rep. 745; Beckhaus v. Commercial
Nat. Bank, 22 Wkly. Notes Cas. (Pa.) 53,
12 Atl. 72; Kinney v. Kruse, 28 Wis. 183,
Curtis r. Mohr, 18 Wis. 615.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 961.

89. Iowa.— Richards v. Monroe, 85 Iowa
359, 52 N. W. 339, 39 Am. St. Rep. 301, ex-

pressly so by statute.

Neio Jersey.—De Kay v. Hackensaek Water
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Co., 38 N. J. Eq. 158. See also Holcomb v,

Wyckoff, 35 N. J. L. 35, 10 Am. Rep. 219;
Allaire v. Hartshorne, 21 N. J. L. 665, 47 Am.
Dec. 175.

New York.— Youngs v. Lee, 12 N. Y. 55L
[affirming 18 Barb. (N. Y.) 187]; Perry f.

Council BluflFs City Waterworks Co., 67 Hun
(N. Y.) 456, 22 N. Y. Suppl. 151, 51 N. Y.
St. 326; Springfield First Nat. Bank ».

Haulenbeck, 65 Hun (N. Y.) 54, 19 N. Y.
Suppl. 567, 47 N. Y. St. 255; Todd v. Shel-
bourne, 8 Hun (N. Y.) 510; HuflF v. Wagner,
63 Barb. (N. Y.) 215; Cardwell v. Hicks, 37
Barb. (N. Y.) 458, 23 How. Pr. (N. Y.) 281;
Driggs V. Driggs, 11 N. Y. St. 256.

Tennessee.— Oppenheimer v. Farmers', etc..

Bank, 97 Tenn. 19, 36 S. W. 705, 56 Am. St.

Rep. 778, 33 L. R. A. 767 ; Green v. Stuart,
7 Baxt. (Tenn.) 418; Petty v. Hannum, 2
Humphr. (Tenn.) 102, 36 Am. Dec. 303.

England.— Edwards v. Jones, 7 C. & P.
633, 32 E. C. L. 795; WifTen v. Robarts, 1 Esp.
261, 5 Rev. Rep. 737 ; Nash v. Brown, 6 C. B.
584, 60 E. C. L. 584; Jones v. Hibbert, 2
Stark. 304, 19 Rev. Rep. 694, 3 E. C. L. 419.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 962.

90. Gowen v. Wentworth, 17 Me. 66; Tar-
bell V. Sturtevant, 26 Vt. 513; Sawyer v. Cut-
ting, 23 Vt. 486; Ward v. Quebec Bank, 3
Quebec 122. See also Berenbroick v. Ste-

phens, 8 Daly (N. Y.) 249.

91. Connecticut.— Bissell v. Dickerson, 64
Conn. 61, 29 Atl. 226; Belden v. Lamb, 17

Conn. 441.

Indiana.— Murphy v. Lucas, 58 Ind. 360.

Iowa.— Michigan Nat. Bank v. Green, 33
Iowa 140.

Michigan.— Vinton v. Peck, 14 Mich;
287.

Maryland.— Williams v. Huntington, 68
Md. 590, 13 Atl. 336, 6 Am. St. Rep. 477.

Ohio.— Kitchen v. Loudenback, 3 Ohio Cir.

Ct. 228.

Texas.— Petri v. Fond du Lac Nat. Bank,
83 Tex. 424, 18 S. W. 752, 29 Am. St. Rep. 657,
84 Tex. 212, 20 S. W. 777 ; Denton Lumber
Co. V. Fond du Lac First Nat. Bank, (Tex.
1892) 18 S. W. 962.

United States.— Cromwell v. Sac County,
97 U. S. 51, 24 L. ed. 681.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 962.
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(ii) Alteration— (a) In General. That a note or bill was materially

altered is a good defense to any party to the insti'ument who did not consent to

the alteration, and is available against a hona fide purchaser for value, before

maturity, without notice.'^ So where a note has appended to it or there is writ-

ten on the same paper a condition or agreement varying the terms of the instru-

ment the removal of the condition is such a material alteration as will constitute

a defense to an action on the instrument against one not consenting to such
removal even in the hands of a honafide holder.^* To render this defense avail-

92. Arkansas.— Fordvce v. Kosminski, 49
Ark. 40, 3 S. W. 892, 4 Am. St. Rep. 18.

Connecticut.—.^^na Nat. Bank v. Win-
chester, 43 Conn. 391.

Delawwre.— Sudler v. Collins, 2 Houst.
(Del.) 538; Newark Bank v. Crawford, 2

Houst. (Del.) 282.

Georgia.— Hill v. O'Neill, 101 Ga. 832, 28
S. E. 996.

Illinois.— Burwell v. Orr, 84 111. 46S.
Indiana.— Cronkhite v. Nebeker, 81 Ind.

319, 42 Am. Rep. 127; Hert v. Oehler, 80 Ind.

83; McCoy v. Ijockwood, 71 Ind. 319; Young
V. Baker, (Ind. App. 1902) 64 N..E. 54.

Iowa.— Derr r. Keaough, 96 Iowa 397, 65
ISr. W. 339; Charlton r. Reed, 61 Iowa 166,

16 N. W. 64, 47 Am. Rep. 808; Knoxville
Nat. Bank v. Clark, 51 Iowa 264, 1 N. W.
491, 33 Am. Rep. 129.

Kansas.— Herington Bank v. Wangerin, 65
TCan. 423, 70 Pae. 330 ; Horn v. Newton City

Bank, 32 Kan. 518, 4 Pac. 1022.

Kentucky.— Blakey v. Johnson, 13 Bush
<Ky.) 197, 26 Am. Rep. 254; Lisle v. Rogers,

18 B. Mon.(Ky.)528; Cason v. Grant County
Deposit Bank, 13 Ky. L. Rep. 635 ; Lime-
stone Bank v. Penick, 5 T. B. Mon. (Ky.) 25.

Maryland.— Schwartz v. Wilmer, 90 Md.
136, 44 Atl. 1059.

Massachusetts.— Greenfield Sav. Bank v.

Stowell, 123 Mass. 196, 25 Am. Rep. 67;

Wade V. Withington, 1 Allen (Mass.) 561.

Michigan.— Bradley v. Mann, 37 Mich. 1

;

Holmes v. Trumper, 22 Mich. 427, 7 Am. Rep.

661.

Minnesota.— Seebold v. Tatlie, 76 Minn.

131, 78 N. W. 967.

Mississippi.— Simmons v. Atkinson, etc.,

Co., 69 Miss. 862, 12 So. 263, 23 L. R. A. 599.

Missouri.— Washington Sav. Bank v. Ecky,

51 Mo. 272; Trigg v. Taylor, 27 Mo. 245, 72

Am. Dec. 263; Middaugh v. Elliott, 61 Mo.
App. 601 ; Kingston Sav. Bank v. Bosserman,
52 Mo. App. 269.

Nebraska.— Erickson r. Oakland First Nat.

Bank, 44 Nebr. 622, 62 N. W. 1078, 48 Am.
St. Rep. 753, 28 L. R. A. 577; Hurlbut v.

Hall, 39 Nebr. 889, 58 N. W. 538; State Sav.

Bank V. Shaffer, 9 Nebr. 1, 1 N. W. 980, 31

Am. Rep. 394.

New York.— Hardy v. Norton, 66 Barb.

(N. Y.) 527; Bruce v. Westcott, 3 Barb.

(N. Y.) 374; Mt. Morris Bank v. Lawson, 10

Misc. (N. Y.) 359, 31 N. Y. Suppl. 18, 63

N. Y. St. 432 [reversing 7 Misc. (N. Y.) 228,

27 N. Y. Suppl. 272, 58 N. Y. St. 25] ; Flan-

nagan l'. National Union Bank, 2 N. Y. Suppl.

•488, 18 N. Y. St. 826.

North Dakota.— Porter v. Hardy, 10 N. D.

551, 88 N. W. 458.

Ohio.— Newman v. King, 54 Ohio St. 273,

43 N. E. 683, 56 Am. St. Rep. 705, 35
L. R. A. 471.

Pennsylvania.— Gettysburg Nat. Bank v.

Chisholm, 169 Pa. St. 564, 32 Atl. 730, 47
Am. St. Rep. 929 ; Garrard v. Haddan, 67 Pa.

St. 82, 5 Am. Rep. 412; Stephens v. Graham,
7 Serg. & R. (Pa.) 505, 10 Am. Dec. 485;
U. S. Bank v. Russel, 3 Yeates (Pa.) 391;
Alexander v. Buckwalter, 8 Del. Co. (Pa.)

74, 17 Lane. L. Rev. (Pa.) 366.

Tennessee.— Moss v. Maddux, 108 Tenn.
405, 67 S. W. 855.

Texas.— Farmers', etc.. Bank v. Novich, 89
Tex. 381, 34 S. W. 914.

West Virginia.— Ohio Valley Bank v. Lock-
wood, 13 W. Va. 392, 31 Am. Rep. 768; More-
head V. Parkersburg Nat. Bank, 5 W. Va. 74,

13 Am. Rep. 636.

England.— Master v. Miller, 1 Anstr. 225,

2 H. Bl. 141, 5 T. R. 637, 2 Rev. Rep. 399;
Long 1'. Moore, 3 Esp. 155 note; Engel v.

Stourton, 53 J. P. 535.

Canada.— Carrique v. Beaty, 24 Ont. App.
302; Meredith v. Culver, 5 U. C. Q. B. 218;
Samson v. Yager, 4 U. C. Q. B. 0. S. 3.

See 7 Cent. Dig. tit. "Bills and Notes,"
§§ 985-991.

Change of payee.—Where a note had been
altered by erasing the word " order " and in-

serting the word " bearer " without the knowl-
edge or consent of the makers an innocent
purchaser, without indorsement, after the al-

teration, cannot sue upon it in his own name.
Burch V. Daniel, 101 Ga. 228, 28 S. E. 622.

The extension or change of time of pay-
ment of a note by the holder, in an indorse-
ment thereon, without the knowledge or con-

sent of the maker, is a material alteration
and renders it unenforceable. Boulton i'.

Langmuir, 24 Ont. App. 618 ; Gladstone r.

Dew, 9 U. C. C. P. 439; Westloh v. Brown,
43 U. C. Q. B. 402. Compare Canada Invest.,

etc., Co. V. Brown, 19 Rev. Leg. 364. Hence
one taking the note and the mortgage secur-
ing it after the original time, but before the
extended time of payment has expired, takes
them subject to payments made to the as-

signor not indorsed on the note. Avirett v.

Barnhart, 86 Md. 545, 39 Atl. 532.

The renewal of an altered note on a new
consideration will preclude the defense to the
original. Ohio Valley Bank v. Lockwood, 13
W. Va. 392, 31 Am. Rep. 768.

93. Iowa.— Scofleld v. Ford, 56 Iowa 370,
9 N. W. 309.

[XIV, B, 2. e, (ll), (a)]
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able, however, the alteration must be material,'* and alteration by a wrong-doer

has been held to be a mere act of spoliation which leaves the rights of the parties

to the instrument unaffected. ''

(b) After Negligent or Incomplete Execution. If the bill ov note is so

carelessly or negligently drawn or blank spaces are left, permitting material

alteration, without defacing the instrument or changing its_ appearance so_ as to-

excite the suspicion of a person of ordinary business capacity, the alteration or

tilling up of such blanks'^ is no defense to it in the hands of an innocent pur-

chaser;'' and this rule is apphcable to a note having a condition annexed which

Nebraska.— Davis v. Henry, 13 Nebr. 497,

14 N. W. 523; Palmer v. Largent, 5 Nebr.

223, 25 Am. E«p. 479.

New Hampshire.— Gerrish r. Glines, 56

N. H. 9.

New York.— Benedict v. Cowdcn, 49 N. Y.

396, 10 Am. Rep. 382.

Tennessee.— Stephens v. Davis, 85 Tenn.

271, 2 S. W. 382.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 992.

94. Change of payee.—An alteration by
an agent consisting in the substitution in

the note and an agreement thereto annexed

of his name for that of his principal is im-

material and constitutes no defense against

a bona fide indorser. Lowry f. McLain, 75

Ga. 372.

Time of payment.—Where a memorandum
giving the maker the privilege of paying be-

fore maturity is appended to the note before

its delivery to a bona fide holder, although
it may have been appended after the making
of the note and its indorsement, an indorser

is not discharged from liabilitv. Bowie v.

Hume, 13 App. Cas. (D. C.) 286.

Erasure of the place of payment of a note
by an unauthorized person is an immaterial
alteration as to the maker. Jlajor r. Hansen,
2 Biss. (U. S.) 195, 16 Fed. Cas. No. 8,982.

Addition of surety.— A note cannot be de-

feated in the hands of a bona fide holder for

value on the ground that a. surety signed it

without the consent of the maker. Miller v.

Finley, 26 Mich. 249, 12 Am. Rep. 306.

If an altered note is restored before ac-

quisition by an innocent holder the alteration

is not a, defense to the maker. Shepard i\

Whetstone, 51 Iowa 457, 1 N. W. 753, 33
Am. Rep. 143.

The unauthorized act of an agent of a
surety in affixing seals to the signatures will

be treated as a nullity and the instrument
may be enforced to the extent contemplated.
Fuilerton v. Sturges, 4 Ohio St. 529. See
also Cunnington v. Peterson, 29 Ont. 346
[distinguishing Reid v. Humphrey, 6 Ont.

App. 403].
95. Dinsmore v. Duncan, 57 N. Y. 573, 15

Am. Rep. 534 [reversing 4 Daly (N. Y.) 199].

Alteration by a stranger without the
holder's knowledge will not defeat the note
in the latter's hands. Paterson v. Higgins,

58 111. App. 268.

96. Alteration distinguished from filling of

blank.— Some cases distinguish between an
altered note, that is, one changed after it has

[XIV, B, 2, e, (n), (a)]

been once legally drawn up and delivered,

and one signed in blank which carries with
it the implied power of filling up the blanks,

in proper amounts and figures. Harris v.

Berger, 15 N. Y. St. 389.

The execution of printed notes with the
blanks unfilled seems to be regarded as a
letter of credit for an indefinite sum, and it

will not do to allow a person who does this to-

escape the consequences of his act to the
prejudice of the public. Harris v. Berger,

15 N. Y. St. 389. See also Davis v. Isee, 26
Miss. 605, 59 Am. Dec. 267.

97. Alabama.—^Holmes v. Ft. Gaines Bank,
120 Ala. 493, 24 So. 959: Winter v. Pool. 104
Ala. 580, 16 So. 543; Robertson v. Smith, 1*
Ala. 220.

Colorado.— Statton .v. Stone, 15 Colo. Apo-
237, 61 Pac. 481.

Georgia.— Moody v. Threlkeld, 13 Ga. 55.

Illinois.— Canon v. Grigsby, 116 111. 151,

5 N. E. 362, 56 Am. Rep. 769; Seibel i:

Vaughan, 69 111. 257; Harvey v. Smith, 5.S

111. 224; Merritt v. Boyden, 93 111. App. 61.?

[affirmed in 191 111. 136, 60 N. E. 907, 85 Am.
St. Rep. 246] ; Weaver v. Leseure, 89 111.

App. 628.

Indiana.— Noll v. Smith, 64 Ind. 511, 31

Am. Rep. 131; Woollen v. Ulrich, 64 Ind. 120.

Kentucky.— Cason v. Grant County Deposit

Bank, 97 Ky. 487, 17 Ky. L. Rep. 344, 31

S. W. 40, 53 Am. St. Rep. 418; Blakey t.

Johnson, 13 Bush (Ky.) 197, 26 Am. Rep.

254; Smith v. Loekridge, 8 Bush (Ky.) 423

j

Newell I'. Somerset First Nat. Bank, 13 Ky.
L. Rep. 775.

Louisiana.— Isnard v. Torres, 10 La. Ann.
103.

Maine.— Breekenridge v. Lewis, 84 Me. 349,

24 Atl. 864, 30 Am. St. Rep. 353.

Michigan.— Weidman v. Symes, 120 Mich.

657, 79 N. W. 894, 77 Am. St. Rep. 603.

Missouri.— Farmers' Bank v. Garten, 34
Mo. 119; Kingston Sav. Bank v. Bosserman,
52 Mo. App. 269 ; Scotland County Nat. Bank
V. O'Connel, 23 Mo. App. 165.

North Carolina.— Humphreys v. Finch, 97
N. C. 303, 1 S. E. 870, 2 Am. St. Rep. 293.

Pennsylvania.— Brown v. Reed, 79 Pa. St.

370, 21 Am. Rep. 75; Zimmerman v. Rote, 75
Pa. St. 188; Simpson r. Bovard, 74 Pa. St.

351; Garrard v. Haddan, 67 Pa. St. 82, 5
Am. Rep. 412; Howie v. Lewis, 14 Pa. Super.
Ct. 232.

Tennessee.—Grissom v. Fite, I Head (Tenn.>
332, where a plea by an indorser for accom-
modation that the maker had exceeded the
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miglit be detached or removed without indicating that fact, so as to leave a per-

fect negotiable instrnment.'^ But in order to constitute a blank piece of paper
upon whicli a name is written a note in blank, it is absolutely necessary that it

should have been intended for use as a contractual obligation/'

(hi) Duress. It is not a defense to a note in the hands of a honafide holder

that it was obtained by duress/ but otherwise where the transferrer had notice of

the facts.^

(iv) Failure of Consideration —{a) In General. As between original

parties to a bill or note the consideration thereof may always, in the absence of

an estoppel,' be inquired into ; and a want or failure of the same constitutes a

amount agreed upon was held bad, because it

did not negative that the parties were bona
fide holders for value.

Texas.— Jones v. Pritnm, 6 Tex. 170.

Wisconsin.— Snyder v. Van Doren, 46 Wis.
602, 1 N. W. 285, 32 Am. Rep. 739.

United States.— Angle v. Northwestern L.

Ins. Co., 92 U. S. 330, 23 L. cd. 556.

England.— Garrard v. Lewis, 10 Q. B. D.
30, 47 L. T. Rep. N. S. 408, 31 Wkly. Rep.
475.

Canada.-— Mclnnes v. Milton, 30 U. C. Q. B.

489; Sanford v. Ross, 6 U. C. Q. B. 0. S.

104.

Compare Knoxville Nat. Bank v. Clark, 51

Iowa 264, I N. W. 491, 33 Am. Rep. 129.

See 7 Cent. Dig. tit. " Bills and Notes,"

§§ 948, 950, 991.

Limitation of doctrine.— The doctrine has
no application in a suit by the assignee of

paper which is not negotiable. Smith v.

Holzhauer, 67 N. J. L. 202, 50 Atl. 683.

Where an interest blank is left vacant by
the maker its subsequent filling in a way not

to attract attention will not defeat it in the

hands of a bona fide purchaser. Rainbolt v.

Eddy, 34 Iowa 440, 11 Am. Rep. 152. See

also' Desseure v. Weaver, 99 111. App. 375

[citing Merritt v. Boyden, 191 111. 136, 60

N. E. 907, 85 Am. St. Rep. 246] ; Iron Moun-
tain Bank v. Murdock, 62 Mo. 70.

If the alteration is plainly apparent the
maker is not liable. Alexander v. Buckwal-
ter, 8 Del. Co.- (Pa.) 74, 17 Lane. L. Rev.

366.

Where the maker of a note indorsed for

his accommodation alters it to a larger sum,

by taking advantage of vacant space left in

the printed form, the holder may recover the

true amount of the indorser. Worrall v.

Gheen, 39 Pa. St. 388.

There is no duty incumbent upon the ac-

cepter of a bill of exchange toward the public

or subsequent holders of the bill to see that

the bill is in such a form as to prevent the

possibility of fraudulent alteration after it

has left his hands. Scholfield v. Londesbor-

ough, [1896] App. Cas. 514, 65 L. J. Q. B.

593, 75 L. T. Rep. N. S. 254, 45 Wkly. Rep.

124.

98. Elliott V. Levings, 54 111. 213; Noll v.

Smith, 64 Ind. 511, 31 Am. Rep. 131; Wool-

len V. Ulrich, 64 Ind. 120; Cornell v. Nebe-

ker, 58 Ind. 425; Scofield v. Ford, 56 Iowa
370, 9 N. W. 309; Zimmerman i;. Rote, 75 Pa.

St. 188.

99. Thus it is a clear defense against a
bona fide holder of an alleged note that the
note was written in over an autograph given
in blank for mere purpose of identification.

Caulkins c. Whisler, 29 Iowa 495, 4 Am.
Rep. 236. See also Grand Haven First Nat.
Bank v. Zeims, 93 Iowa 140, 61 N. W. 483.

Or where a name was signed on a, piece of

paper with no intention of making a note in

blank and carelessly left on a table and a
note was written in over it, the person so
signing has a clear defense. Nance v. Lary,
5 Ala. 370.

Implied power to fill blanks see supra,
I, C, 2, a, (I), (A) [7 Cyc. 619].

The distinction is that in one case he in-

tended to enter into a contract obligation,

and that the blank should be filled up, and
consequently he is held liable, although the
blanks were filled in differently than he in-

tended; while in the other the person signing
never intended to enter into any obligation
and the law cannot create one for him. Har-
ris V. Berger, 15 N. Y. St. 389.

1. Iowa.— Veach v. Thompson, 15 Iowa
380.

Michigan.— Farmers' Bank v. Butler, 48
Mich. 192, 12 N. W. 36.

New Hampshire.— Clark v. Pease, 41 N. H.
414.

Seio York.— Loomis t'. Ruck, 56 N. Y.
462.

Wisconsin.— Keller v. Schmidt, 104 Wis.
596, 80 N. W. 935.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 954.

Note secured by mortgage.—^A bo7ia fide

purchaser for value of a promissory note se-

cured by a mortgage on real estate is not
affected by the defense of du':ess on the part

of the maker of the note, v ho has taken no
steps to declare the mortgage invalid.

Mundy v. Whittemore, 15 Nebr. 647, 19 N. W.
694.

2. A note extorted by threats of prosecu-
tion for a criminal offense of which the party
threatened is guilty in fact, but which is no
way connected with the demand for which
compensation was sought, is void in the hands
of a transferee with notice. Thompson v.

Niggley, 53 Kan. 664, 35 Pac. 290, 26 L. R. A.
803. To a similar effect see McClatchie v.

Haslam, 17 Cox C. C. 402, 65 L. T. Rep. N. S.

691 [following Osbaldiston v. Simpson, 7 Jur.

736, 13 Sim. 513, 36 Eng. Ch. 512].

3. See infra, XIV, B, 3, b.

[XIV, B. 2, e. (IV), (a)]
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^ood defense,* even though the consideration be expressed tlierein ' or expressly

acknowledged by the words " value received." * So too this defense is available

between parties to a subsequent single transfer of the instrument, such as a trans.

4. Alabama.— Wynne r. Whisenant, 37

Ala. 46 (holding that the maker may waive
the illegality of the instrument and set up
failure of consideration) ; Litchfield v. Allen,

7 Ala. 779.

Arkansas.— Gale v. Harp. 64 Ark. 462, 43

S. W. 144.

California.— Kisley v. Gray, 98 Cal. 40, 32
Pac. 884; Fisher v. Salmon, 1 Cal. 413, 54
Am. Dec. 297.

Connecticut.— Bunnell v. Butler, 23 Conn.
<)5 ; Lawrence v. Stonington Bank, 6 Conn.
521.

Delaware.— Mills v. Gilpin, 2 Harr. (Del.)

32; Hartwell v. McBeth, 1 Harr. (Del.)

363.
Georgia.— Radcliffe v. Biles, 94 Ga. 480, 20

S. E. 359.

Illinois.— Sturges v. Miller, 80 111. 241;
Capps V. Smith, 4 111. 177; Gorham v. Pey-
ton, 3 111. 363; Wineman v. Oberne, 40 111.

App. 269; Johnson v. Morrison First Nat.
Bank, 24 111. App. 352; Forbes r. Williams,
13 111. App. 280.

loica.— Storm Lake First Nat. Bank v.

Felt, 100 Iowa 680, 69 N. W. 1057; Merrill

V. Gamble, 46 Iowa 615; George v. Gillespie,

1 Greene (Iowa) 421; Swan v. Ewing, Morr.
(Iowa) 344.

Kansas.— Dodge v. Oatis, 27 Kan. 762;
French v. Gordon, 10 Kan. 370; Blood v.

iMorthup, 1 Kan. 28.

Kentucky.— Wake v. Commonwealth Bank,
2 Dana (Ky.) 394; Coyle v. Fowler, 3 J. J.

Marsh. (Ky.) 472; Tuggle v. Adams, 3 A. K.
Marsh. (Ky.) 429; Burns v. Ross, 17 Ky.
L. Rep. 181, 30 S. W. 641.

Louisiana.— Woods v. Schlater, 24 La. Ann.
284; Payne v. Waterson, 16 La. Ann. 239;
Oilman v. Pilsbury, 16 La. Ann. 51; Wolfe
t'. Jewett, 10 La. 383; Kernion v. Jumon-
ville de Villier, 8 La. 547; Russell v.

Hall, 8 Mart. N. S. (La.) 558; Byrd v. Craig,
1 Mart. N. S. (La.) 625; Coupry v. Dufau,
1 Mart. N. S. (La.) 90; Grieve v. Sagory, 3
Mart. (La.) 599.

Maine.— Jenness v. Parker, 24 Me. 289;
Folsom V. Mussey, 8 Me. 400, 23 Am. Dec.
522.

Maryland.— Spies v. Eosenstock, 87 Md.
14, 39 Atl. 268; Beall v. Pearre, 12 Md. 550;
Wyman v. Gray, 7 Harr. & J. (Md.) 409.

Massachusetts.— Hawks v. Truesdell, 12
Allen (Mass.) 564; Goodwin v. Morse, 9
Mete. (Mass.) 278.

Michigan.— Kelley v. Guy, 116 Mich. 43,
74 N. W. 291.

Mississippi.— Campbell v. Brown, 6 How.
(Miss.) 106.

Missouri.— Klein v. Keyes, 17 Mo. 326.

New Hampshire.— Aldrich v. Whitaker, 70
N. H. 627, 47 Atl. 591; Pike v. Taylor, 49
JSr. H. 124.

New York.— Bookstaver v. Jayne, 60 N. Y.

[XIV, B. 2. e. (nr), (a)]

146; Block V. Stevens, 72 N. Y. App. Div.
246, 76 N. Y. Suppl. 213; McCuUoch v. Hoff-
man, 10 Hun (N. Y.) 133; Sawyer v. Cham-
bers, 44 Barb. (N. Y.) 42; Britton i'. Hall, 1

Hilt. (N. Y.) 528; Watkins v. Peters, 20
Misc. (N. Y.) 655, 46 N. Y. Suppl. 254;
Schoonmaker v. Roosa, 17 Johns. (N. Y.)
301 ; Denniston v. Bacon, 10 Johns. (N. Y.)
198. See also Fitch v. Redding, 4 Sandf.
(N. Y.) 130, where the court, while submit-

:

ting to the rule, held that where the defense
rests upon the single ground of the absence
of a valuable consideration it does not de-
serve much favor in a court of justice.

h'orth Carolina.— Washburn v. Picot, 14
N. C. 390.

Ohio.— Judy v. Louderman, 48 Ohio St.

562, 29 N. E. 181.

Oregon.— Williams v. Culver, 30 Oreg. 375,
48 Pac. 365.

Pennsylvania.— Clement v. Eeppard, 15 Pa.
St. Ill; Barnet v. Offerman, 7 Watts (Pa.)
130; Child v. McKean, 2 Miles (Pa.) 192
(holding that such defense must be dis-

tinctly shown by evidence and would not be
inferred) ; Hawley v. Hirsch, 2 Woodw. (Pa.)
158; Moore v. Phillips, 13 Montg. Co. Rep.
(Pa.) 173.

Tennessee.— Turley v. Bartlett, 10 Heisk.
(Tenn.) 221; Walker v. McConnico, 10 Yerg.
(Tenn.) 228. See also Flewellin v. Hale, 6
Yerg. (Tenn.) 515.

Texas.— Rohde v. Lafayette Lodge, 15 Tex.
446; Kalamazoo Nat. Bank v. Sides, (Tex.
Civ. App. 1894) 28 S. W. 918; Reichstatter
V. Hall, 3 Tex. App. Civ. Cas. § 416.

United States.— Scudder v. Andrews, 2 Mc-
Lean (U. S.) 464, 21 Fed. Cas. No. 12,564;
Ryberg v. Snell, 2 Wash. (U. S.) 294, 30 Fed.
Cas. No. 12,189. See also Hettinger v. Mey-
ers, 81 Fed. 805; Bank of British North
America v. Ellis, 6 Sawy. (U. S.) 96, 2 Fed.
Cas. No. 859, 8 Am. L. Rec. 460, 9 Reporter
204 (where it is said that he must also show
how and why he is entitled to make such de-
fense, as against plaintiff, in any aspect of
the case made in the complaint).

Canada.— Merchants' Bank v. Robinson, 8
Ont. Pr. 117.

See 7 Cent. Dig. tit. "Bills and Notes,"
§§ 1367, 1372.

5. Branch v. Howard, 4 Tex. Civ. App. 271,
23 S. W. 478.

6. Connecticut.— Litchfield Bank v. Peck,
29 Conn. 384.

Georgia.— Reviere v. Evans, 103 Ga. 169,
29 S. E. 756.

Indiana.— Bush v. Brown, 49 Ind. 573, 19
Am. Rep. 695; Earner v. Morehead, 22 Ind.
354; Swank v. Nichols, 20 Ind. 198; Korte-
peter v. List, 16 Ind. 295.

Iowa.— Simpson Centenary College v. Tut-
tle, 71 Iowa 596, 33 N. W. 74.
Kansas.— Blood v. Northup, 1 Kan. 28.
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ferrer and his indorsee,''' or between parties having only the rights and immuni-
ties of the original parties to the instrument, such as transferees of non-negotiable
paper.^ paper overdue,^ or with notice of such equities '" either actual or in con-
templation of law." But the rule is otherwise where the action is brought by a
party occupying the position of a hona fide holder,*^ such defense not ordinarily

being available.'^ This is true although the instrument be executed and indorsed

Louisiana.— Krumbhaar v. Ludeling, 3
Mart. (La.) 640.

Maryland.— Beall v. Pearre, 12 Md. 550.

Massachusetts.— Hill v. Buokminster, 5

Pick. (Mass.) 391.

Minnesota.— Euggles v. Swanwick, 6 Minn.
526.

Mississippi.— Pollen v. James, 45 Miss.
129.

Missouri.— Harwood v. Brown, 23 Mo. App.
69.

New Hampshire.— Haynes v. Thom, 28

N. H. 386.

New York.— McCullooh v. HoflFman, 10 Hun
(N. Y.) 133; Johnson v. Titus, 2 Hill(N. Y.)

606; Slade v. Halsted, 7 Cow. (N. Y.) 322;
Sehoonmaker v. Roosa, 17 Johns. (N. Y.)

301; Pearson 17. Pearson, 7 Johns. (N. Y.)
26.

Ohio.— Loffland v. Russell, Wright (Ohio)
438.

Pennsylvania.—Child v. McKean, 2 Miles
(Pa.) 192.

South Carolina.— Singleton v. Bremar,
Harp. (S. C.) 201.

United States.— Rising Sun Nat. Bank v.

Brush, 10 Bisffl. (U. S.) 188, 6 Fed. 132.

See 7 Cent. Dig. tit. " Bills and Notes,"

S 1367.

7. Shanklin v. Cooper, 8 Blaekf. (Ind.)

41; Niles v. Porter, 6 Blaekf. (Ind.) 44;
Brown v. Fort, 1 Mart. (La.) 34; Larrabee
V. Fairbanks, 24 Me. 363, 41 Am. Dee. 389;
Martin v. Kercheval, 4 McLean (U. S.) 117,

16 Fed. Cas. No. 9,163.

8. Connecticut.— Barnum v. Barnum, 9

Conn. 242.

Kentucky.— Schnabel v. German-American
Title Co., 21 Ky. L. Rep. 1063, 53 S. W. 1031.

Maine.— Herbert v. Ford, 33 Me. 90.

Pennsylvania.— Baker v. Nipple, 16 Pa. Co.

Ct. 659.

South Carolina.—McLaughlin v. Braddy, 63

S. C. 433, 41 S. fi. 523.

Aa to what constitute non-negotiable in-

struments see supra, I, B, 4 [7 Cyc. 541].

9. Delaware.— McCready iK Cann, 5 Harr.
(Del.) 175.

Iowa.— Dubuque First Nat. Bank v. Werst,
52 Iowa 684, 3 N. W. 711.

Kentucky.— Frazer v. Edwards, 5 Dana
(Ky.) .538.

LoMmarea.—^ Clement v. Sigur, 29 La. Ann.
798.

Pennsylvania.— Barnet v. OflFerman, 7

Watts (Pa.) 130.

As to when paper is overdue see supra,

VII [7 Cyc. 838 et seq.].

10. Arkansas.— Tilson v. Gatling, 60 Ark.

114, 29 S. W. 35.

California.— Russ Lumber, etc., Co. v. Mus-

[3]

cupiabe Land, etc., Co., 120 Cal. 521, 52 Pac.

995, 65 Am. St. Rep. 186.

Illinois.— Hamlin v. Kingsley, 12 111. 342;
Elston V. Blanchard, 3 111. 420.

Indiana.—Seotten v. Randolph, 96 Ind. 581.

Iowa.— Skinner v. Raynor, 95 Iowa 536, 64
N. W. 601.

Kansas.— Hale v. Aldaffer, 5 Kan. App.
40, 5 Pac. 194, 47 Pac. 320.

Massachusetts.— Grew v. Burditt, 9 Pick.

(Mass.) 265.

New Jersey.— Starr v. Torrey, 22 N. J. L.

190.

Ohio.— Brown v. Willis, 13 Ohio 26.

United States.— Bank of British North
America v. Ellis, 6 Sawy. (U. S.) 96, 2 Fed.

Cas. No. 859, 8 Am. L. Rec. 460, 9 Reporter
204; Perry v. Crammond, 1 Wash. (U. S.)

100, 19 Fed. Cas. No. 11,005.

11. Saxton V. Dodge, 57 Barb. (N. Y.) 84.

13. As to what constitutes bona fide holder
for value see supra, IX [7 Cyc. 924 et seq.'\.

13. Alabama.— King v. People's Bank, 127
Ala. 266, 28 So. 658.

Arkansas.— Cagle v. Lane, 49 Ark. 465, 5

S. W. 790; McLain v. Coulter, 5 Ark. 13.

California.— Russ Lumber, etc., Co. v. Mus
cupiabe Land, etc., Co., 120 Cal. 521, 52 Pac
995, 65 Am. St. Rep. 186; Siebe v. Joshua
Hendy Mach. Works, 86 Cal. 390, 25 Pac. 14

Splivallo V. Patten, 38 Cal. 138, 99 Am. Dec
358.

Colorado.— Parkison v. Boddiker, 10 Colo
503, 15 Pac. 806; Parsons v. Parsons, (Colo
App. 1902) 67 Pac. 345; Station v. Stone
(Colo. App. 1900) 61 Pac. 481; Pendleton v.

Smissaert, 1 Colo. App. 508, 29 Pac. 521;
Rand v. Pantagraph Co., 1 Colo. App. 270,

28 Pac. 661.

Connecticut.—Terrell v. Colebrook, S5 Conn.
188; Middletown Bank v. Jerome, 18 Conn.
443.

Delaware.— Maher v. Moore, (Del. 1898)
42 Atl. 721 ; McCready v. Cann, 5 Harr. (Del.

)

175; Waterman v. Barratt, 4 Harr. (Del.)

311; Bush V. Peekard, 3 Harr. (Del.) 385.

Florida.— White v. Camp, 1 Fla. 94. See
also McKay v. Bellows, 8 Fla. 31.

Georgia.— Parr v. Erickson, 115 Ga. 873,

42 S. E. 240; Burch v. Pope, 114 Ga. 334, 40

S. E. 227; English-American L. & T. Co. c.

Hiers, 112 Ga. 823, 38 S. E. 103; Graham v,

Campbell, 105 Ga. 839, 32 S. E. 118; Keith
r. Fork, 105 Ga. 511, 31 S. E. 169; Post v.

Abbeville, etc., R. Co., 99 Ga. 232, 25 S. E.

405 ; Flournoy v. Jeflersonville First Nat.
Bank, 79 Ga. 810, 2 S. E. 547 ; Smith v. Raw-
son, 61 Ga. 208; Faulkner v. Ware, 34 Ga.
498.

Illinois.— National Bank of America v.

State Nat. Bank, 164 111. 503, 45 N. E. 968

[XIV, B, 2, e, (iv), (a)]
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merely for accommodation," and as mere knowledge of the accommodation char-

laffirming 64 111. App. 355] ; Matson v. Al-

ley, 141 111. 284, 31 N. E. 419; Hall v. Em-
poria First Nat. Bank, 133 111. 234, 24 N. E.

546; Baldwin %. Killian, 63 111. 550; Good-
rich V. Reynolds, 31 111. 490, 83 Am. Dec. 240;

American Nat. Bank r. Western Hay, etc.,

Co., 69 111. App. 268; Mahon v. Gaither, 59

111. App. 583; Kepley v. Schmidt, 21 111. App.
402; Cassell v. Morrison, 8 111. App. 175;

Taylor v. Thompson, 3 111. App. 109.

Indiana.— Huntington First Nat. Bank v.

Euhl, 122 Ind. 279, 23 N. E. 766; McCauley
V. Murdoek, 97 Ind. 229; Glover v. Jennings,

6 Blackf. (Ind.) 10; Voris v. Harsharger, 11

Ind. App. 555, 39 N. E. 521 ; Potter v. Sheets,

5 Ind. App. 506, 32 N. E. 811.

Iowa.— Council Bluffs Iron Works v. Cup-
pev, 41 Iowa 104; Bates f. Kemp, 13 Iowa
223 ; Iowa College v. Hill, 12 Iowa 462.

Kansas.— Overhoff v. Trusdell, 5 Kan. App.
881, 49 Pac. 331.

Kentucky.— Spencers v. Briggs, 2 Mete.

(Ky.) 123; Kelly v. Smith, 1 Mete. (Ky.)

313; Luckett v. Triplett, 2 B. Mon.
(Ky.) 39: Bement v. MeClaren, 1 B. Mon.
(Ky.) 296: Tuggle v. Adams, 3 A. K.
Marsh. (Ky.) 429; Grey v. Commonwealth
Bank, 2 Litt. (Ky.) 378.

Louisiana.— People's Bank v. Trudeau, 38
La. Ann. 898 ; Hebert v. Doussan, 8 La. Ann.
267 : Mallard r. Alillet, 6 La. Ann. 92.

Maine.— Burrill r. Parsons, 71 Me. 282;
Dudley v. Littlefield. 21 Me. 418; Hascall v.

Whitmore, 19 Me. 102, 36 Am. Dec. 738;
Lewis V. Hodgdon, 17 Me. 267; Smith v. His-
cock, 14 Me. 449.

Massachusetts.— Produce Exch. Trust Co.

V. Bieberbach, 176 Mass. 577, 58 N. E. 162;

Ft. Dearborn Nat. Bank v. Carter, etc., Co.,

152 Mass. 34, 25 N. E. 27; Arpin i\ Owens,
140 Mass. 144, 3 N. E. 25; Williams v.

Cheney, 3 Gray (Mass.) 21.5.

Michigan.— Polhemus v. Ann Arbor Sav.
Bank, 27 Mich. 44.

Minnesota.— Daniels v. Wilson, 21 Minn.
530.

Mississippi.— Wiggins v. McGimpsey, 13

Sm. & M. (Miss.) 532; Green v. McDonald,
13 Sm. & M. Miss.) 445; Gridley i\ Tucker,
1 Freem. (Miss.) 209.

Missouri.— Springfield First Nat. Bank v.

Skeen, 101 Mo. 683, 14 S. W. 732, 11 L. E. A.
748: Merrick r. Phillips, 58 Mo. 436; Smith
V. Giegrich, 36 Mo. 369; Wright Invest. Co.

V. Fillingham, 85 Mo. App. 534.

Nebraska.— Stedman v. Rochester Loan,
etc., Co., 42 Nebr. 641, 60 N. W. 890; Coak-
ley V. Christie. 20 Nebr. 509, 30 N. W. 73;
Western Cottage Organ Co. v. Boyle, 10 Nebr.
409, 6 N. W. 473.

New Hampshire.—^Trask v. Wingate, 63

N. H. 474, 3 Atl. 926; Green v. Bickford, 60
N. H. 159.

New York.— Bookheim v.- Alexander, 64
Hun (N. Y.) 458, 19 N. Y. Suppl. 776, 46
N. Y. St. 200 ; Central Bank v. Lang, 1 Bosw.
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(N. Y.) 202; Brooks v. Christopher, 5 Duei
(N. Y.) 216; Fourth Nat. Bank v. Snow, 3

Daly (N. Y.) 167; Ferdon v. Jones, 2 E. D.

Smith (N. Y.) 106; Bernstein v. Crow, 2?

Misc. (N. Y.) 99, 48 N. Y. Suppl. 531; Amer-
ican Boiler Co. v. Foutham, 50 N. Y. Suppl.

351; Vallett v. Parker, 6 Wend. (N. Y.) 615.

Ohio.— Eees v. Sessions, 41 Ohio St. 234.

Pennsylvania.— Dunshee v. Carothers, (Pa.

1886) 7 Atl. 183: Flanagan v. Mechanics'
Bank, 54 Pa. St. 398; Historical Pub. Co. v.

Hartranft, 3 Pa. Super. Ct. 59, 39 Wkly.
Notes Cas. (Pa.) 315; Forepaugh v. Baker,
21 Wkly. Notes Cas. (Pa.) 299, 13 Atl. 465;
Twining v. Hunt, 7 Wkly. Notes Cas. (Pa.)

223.

South Carolina.— Rock Island First Nat.
Bank v. Anderson, 32 S. C. 538, 11 S. E. 379;
Cooke V. Pearce, 23 S. C. 239; Poag v. Mc-
Donald, 2 Mill (S. C.) 183.

Tennessee.—Bearden v. Moses, 7 Lea (Tenn.)

459; Stone v. Bond, 2 Heisk. (Tenn.) 425;
Trigg V. Saxton, (Tenn. Ch. 1897) 37 S. W.
567.

Texas.— Hardie v. Wright, 83 Tex. 345, 18

S. W. 615; Maxwell v. McCune, 37 Tex. 515;
Herndon v. Bremond, 17 Tex. 432; Raatz v.

Gordon, (Tex. Civ. App. 1899) 51 S. W. 651.

Vermont.— Rutland Provision Co. v. Hall,

71 Vt. 208, 44 Atl. 94; Brockway v. Mason,
29 Vt. 519; Powers v. Ball, 27 Vt. 662.

Virginia.— Payne v. Zell, 98 Va. 294, 36
S. E. 379 ; Corbin v. Southgate, 3 Hen. & M.
(Va.) 319.

Wisconsin.— Holdin v. Kirby, 21 Wis. 149;
Stilwell V. Kellogg, 14 Wis. 461.

United States.— Arthurs v. Hart, 17 How.
(U. S.) 6, 15 L. ed. 30; United States c.

Metropolis Bank, 15 Pet. (U. S.) 377. 10

L. ed. 774; Pease v. McClelland. 2 Bond
(U. S.) 42, 19 Fed. Cas. No. 10,882; Fogg
V. Stickney, 9 Fed. Cas. No. 4,898, 11 Nat.
Bankr. Rep. 167.

England.— Mcintosh v. McLeod, 18 Nova
Scotia 128, 6 Can. L. T. 449.

See 7 Cent. Dig. tit. "Bills and Notes,"

S 963.

As to when consideration may be inquired
into against bona fide holder where note is

void ab initio see infra, XIV, B, 2, c, (vn),
(B), (2).

As to when fraud in obtaining execution of

instrument will permit inquiry into consid-
eration against bona fide holder see infra,

XIV, B, 2, c, (VI), (c), (2), (a).
14. Connecticut.— Thacher v. Stevens, 46

Conn. 561, 33 Am. Rep. 39.

Illinois.— Metcalf r. Draper, 98 111. App.
399.

Louisiana.— Weill v. Trosclair, 42 La. Ann.
171, 7 So. 232.

Massachusetts.— Monument Nat. Bank v.

Globe Works, 101 Mass. 57, 3 Am. Rep. 222.

Mississippi.—Hawkins v. Neal, 60 Miss. 256.

Missouri.— Edwards v. Thomas, 66 Mo.
468; Chaffe v. Memphis, etc., R. Co., 64 Mo.
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acter of paper does not defeat the honafide character of a holder,'^ it follows that

this cannot be urged as a defense against such holder for value and in due course,

even though he knew of the character of the paper at the time he acquired the

same.'*

(b) Partial Failure. With regard to the right to urge a partial failure of

consideration as a defense in an action between the original parties the courts are

at a variance." The English doctrine, which is followed in some American cases,

holds that a failure, to be available as a defense in an action at law, must be total,

and that for a partial failure, unless the consideration be clearly and easily

divisible,'^ a defendant must resort to chancery or to a cross action for damages.'*

Tiiis circuity of action has, however, in many instances been discountenanced and
condemned ; in some cases by virtue of statutory enactment, in others by judicial

enunciation, and a partial failure has been allowed to be shown as a defense jpro

193; Whittemore v. Obear, 58 Mo. 280; Macy
V. Kendall, 33 Mo. 164.

'Sew York.— Schepp v. Carpenter, 51 N. Y.
602 [affirming 49 Barb. (N. Y.) 542]; Har-
beck V. Craft, 4 Duer (N. Y.) 122; Meyers
c. Kast^-n, 9 Misc. (N. Y.) 221, 29 N. Y.
Suppl. t)77 : Bridgeport City Bank r. Empire
Stone Dressing Co., 19 How. Pr. (N. Y.) 51.

North Carolina.— Norfollc Nat. Bank v.

Griffin, 107 N. C. 173, 11 S. E. 1049, 22 Am.
St. Kep. 868.

Pennsylvania.— Leatherman t\ Van Dusen,
(Pa. 1888) 12 Atl. 171; Struthers v. Kendall,

^1 Pa. St. 214, 80 Am. Dec. 610; Liebig Mfg.
Co. V. Hill, 9 Pa. Super. Ct. 469, 43 Wkly.
Notes Cas. (Pa.) 497; Leib v. Lanigan, 2

I.eg. Chron. (Pa.) 386.

United States.— Bank of British North
America v. Ellis, 6 Sa\vy. (U. S.) 96, 2 Fed.

Cas. No. 859, 8 Am. L. Rec. 460, 9 Reporter

204.

England.— Peruvian R. Co. v. Thames, etc..

Mar. Ins. Co., L. R. 2 Ch. 617.

See 7 Cent. Dig. tit. " Bills and Notes,"

§§ 964. 965.

15. See supra, IX, A, 3, b, (il), (b), (1)

[7 Cyc. 947].

16. Arkansas.— Evans v. Speer Hardware
Co., 45 Ark. 204, 45 S. W. 370, 67 Am. St.

Rep. 919.

District of Goluinbia.— Deener v. Browne,

1 MacArthur (D. C.) 350.

7 mnois.— Hodges v. Nash, 141 111. 391, 31

N. E. 151 [affirming 43 111. App. 638] ; Har-

low V. Boswell, 15 111. 56; Woods v. Hynes, 2

111. 103 ; Dawson v. Tolman, 37 111. App. 134

;

Waite V. Kalurisky, 22 111. App. 382.

Indiana.— Niles v. Porter, 6 Blackf. (Ind.)

44.

Iowa.— Bankers Iowa State Bank v. Mason
Hand Lathe Co., (Iowa 1902) 90 N. W. 612;

Winters v. Home Ins. Co., 30 Iowa 172.

Maryland.— Schwartz v. Wilmer, 90 Md.
136, 44 Atl. 1059; Maitland v. Citizens' Nat.

Bank, 40 Md. 540, 17 Am. Rep. 620.

Minnesota.— Rea v. McDonald, 68 Minn.

187, 71 N. W. 11.

Missouri.— MafFatt v. Greene, 149 Mo. 48,

50 S. W. 809.

Nebraska.— Baker v. Union Stock Yards
Nat. Bank, 63 Nebr. 801, 89 N. W. 269.

New Jersey.—Duncan v. Gilbert, 29 N. J. L.
521.

New York.— Holland Trust Co. t: Waddell,
75 Hun (N. Y.) 104, 26 N. Y. Suppl. 980, 56
N. Y. St. 868 ; Archer v. Shea, 14 Hun (N. Y.

)

493; Fierson v. Boyd, 2 Duer (N. Y.) 33;
Pettigrew v. Chave, 2 Hilt. (N. 1''.) 546;
Clapp r. Cooper, 31 Misc. (N. Y.) 466, 64
N. Y. Suppl. 466.

United States.— Greenway v. Orthwein
Grain Co., 85 Fed. 536, 29 C. C. A. 330; Israel

V. Gale, 77 Fed. 532, 23 C. C. A. 274 ; Perry v.

Crammond, 1 Wash. (U. S.) 100, 19 Fed. Cas.
No. 11,005.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 964.

17. See Elminger v. Drew, 4 McLean (U. S.)

388, 8 Fed. Cas. No. 4,416.

18. O'Donohue v. Swain, 4 Manitoba 476.

See, generally, Contkacts.
19. California.— Reese v. Gordon, 19 Cal.

147.

Delaware.— Carpenter v. Phillips, 2 Houst.
(Del.) 524; Mills v. Gilpin, 2 Harr. (Del.)

32.

Georgia.— Hinton v. Scott, Dudley (Ga.)

245; Jordan v. Jordan, Dudley (Ga. ) 181.

Indiana.—-See Case v. Grim, 77 Ind. 565;
Webb V. Deitch, 17 Ind. 340.
Kentucky.— Wise v. Kelly, 2 A. K. Marsh.

(Ky.) 545'; Ball r. Jackson, 1 A. K. Marsh.
(Ky.) 176: Williams v. Briscoe, 1 A. K.
Marsh. (Ky. ) 168; Owsley v. Beasley, 4
Bibb (Ky.)"277.

Maine.— See Clark v. Peabody, 22 Me. 500.

Massachusetts.—See Noble v. Smith, Quincy
(Mass.) 254.

New Hampshire.— Fletcher v. Chase, 16
N. H. 38.

North Carolina.— Evans v. Williamson, 79
N. C. 86; Washburn v. Picot, 14 N. C. 390.

yermon*.— Cragin v. Fowler, 34 Vt. 326,

80 Am. Dee. 680.

United States.—Greenleaf v. Cook, 2 Wheat.
(U. S.) 13, 4 L. ed. 172; Varnum v. Mauro,
2 Cranch C. C. (U. S.) 425, 28 Fed. Cas. No.
16,889; Boone v. Queen, 2 Cranch C. C.

(U. S.) 371, 3 Fed. Cas. No. 1,643; Elminger
V. Drew, 4 McLean (U. S.) 388, 8 Fed. Cas.

No. 4,416; Packwood v. Clark, 2 Sawy.(U. S.)

546, 18 Fed. Cas. No. 10,656.

[XIV, B, 2, e, (iv), (b)]
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tantoP Usually, however, it is iieeessary that the sum to be deducted shall be

capable of ascertainment by mere computation as distinguished from an unliqui-

dated amount,^' although some cases do not observe this distinction.^^

(c) Of Renewal Jyote. Where a note is executed to a payee in renewal only

of a prior note given him, the real consideration for which it is given is that for

which the prior note was given, and the failure of the same may be pleaded in an

action on the latter note.^ But where a note has been assigned and the assignee

Canada.— Clarke v. Ash, 5 N. Brunsw. 211

;

Brundige v. Delaney, 2 Nova Scotia Dec. 62;
Kilroy v. Simklns, 26 U. C. C. P. 281 ; Geor-
gian Bay Lumber Co. v. Thompson, 35 U. C.

Q. B. 64 ; Henderson v. Cotter, 15 U. C. Q. B.

345; Orser v. Mounteny, 9 U. C. Q. B. 382;
Hill V. Ryan, 8 U. C. Q. B. 443; Kellogg v.

Hyatt, 1 U. C. Q. B. 445; Dixon v. Paul, 4
U. C. Q. B. 0. S. 327.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1373.

20. Alabama.—^ Thompson r. Hudgins, 116
Ala. 93, 22 So. 632; Peden v. Moore, 1 Stew.
& P. (Ala.) 71, 21 Am. Dee. 649.

California.— Russ Lumber, etc., Co. v.

Muscupiabe Land, etc., Co., 120 Cal. 521, 52
Pac. 995, 65 Am. St. Rep. 186.

Illinois.— Scuchmann v. Knoebel, 27 111.

175 ; Hill V. Enders, 19 111. 163.

Indiana.— Catlett v. McDowell, 4 Blackf.

(Ind.) 556.

Iowa.— Griffey v. Payne, Morr. (Iowa) 68.

Kentucky.— See Reese v. Walton, 4 B. Mon.
(Ky.) 507.

Maine.— Wadsworth v. Smith, 23 Me. 562.

Maryland.— Beall v. Pearre, 12 Md. 550.

Mississippi.— Rasberry v. Moye, 23 Miss.
320.

Missouri.— Gamache v. Grimm, 23 Mo. 38

;

Barr v. Baker, 9 Mo. 850.

Minnesota.— Nichols, etc., Co. v. Soder-

quist, 77 Minn. 509, 80 N. W. 630 ; Torinus v.

Buckham, 29 Minn. 128, 12 N. W. 348 [dis-

tinguishing Bisbee v. Torinus, 26 Minn. 155,

2 N. W. 168] ; Stevens v. Johnson, 28 Minn.
172, 9 N. W. 677. But where there is one
consideration for several promissory notes,

such consideration not being susceptible of

apportionment, a partial failure cannot, in

the absence of fraud or mistake, impeach any
one of the notes in an action on it. Leighton
V. Grant, 20 Minn. 345.

Nebraska.—Lanning v. Burns, 36 Nebr. 236,

54 N. W. 427.

New Jersey.— Wyckoff v. Runyon, 33
N. J. L. 107.

New York.— Sawyer v. Chambers, 43 Barb.
(N. Y.) 622; Union Foundry, etc.. Works v.

New York Lumber Drying Co., 13 N. Y. St.

701; Payne v. Cutler, 13 Wend. (N. Y.) 605;
Judd V. Dennison, 10 Wend. (N. Y.) 512;
Burton v. Stewart, 3 Wend. (N. Y.) 236,

20 Am. Dec. 692; Spalding v. Vandereook, 2
Wend. (N. Y.) 431.

Ohio.— Lowenstine v. Males, 3 Ohio Dec.
(Reprint) 330.

Oklahoma.— Hagan v. Bigler, 5 Okla. 576,

49 Pac. 1011.
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Pennsylvania.— See Truesdale v. Watts, 12
Pa. St. 73.

Tennessee.— See Edwards v. Porter, 2
Coldw. (Tenn.) 42.

Vermont.— The statutes of this state make
this defense admissible, but it is confined

thereunder to the original parties as shown
by the instrument itself, and cannot be inter-

posed when the action is brought by an in-

dorsee. Craigue v. Hall, 73 Vt. 104, 50 Atl.

806, 87 Am. St. Rep. 690, 55 L. R. A. 870;
Russell V. Rood, 72 Vt. 238, 47 Atl. 789;
Burgess v. Nash, 66 Vt. 44, 28 Atl. 419 ; Hoyt
V. McNally, 66 Vt.. 38, 28 Atl. 417.

United States.—^American Nat. Bank v.

Watkins, 119 Fed. 545; Martin v. Barton
Iron Works, 16 Fed. Cas. No. 9,157, 35 Ga.
320 (by virtue of Georgia statute).

See 7 Cent. Dig. tit. "Bills and Notes,"

§§ 1373, 1374.

Rule not applicable where consideration is

real estate.— The rule that a partial failure

of consideration will avail pro tanto as a de-

fense to the action does not apply where the
consideration of the note is real estate.

Evans v. Murphy, 1 Stew. & P. (Ala.) 226;
Peden v. Moore, 1 Stew. & P. (Ala.) 71, 21

Am. Dec. 649; Hodgdon v. Golder, 75 Me.
293; Thompson v. Mansfield, 43 Me. 490;
Morrison v. Jewell, 34 Me. 146; Wentworth
V. Goodwin, 21 Me. 150.

21. Connecticut.— Pulisfer v. Hotohkiss, 13

Conn. 234.

Mirmesota.— See Bisbee v. Torinus, 26
Minn. 165, 2 N. W. 168.

New Hampshire.— Riddle v. Gage, 37 N. H.
519, 75 Am. Dec. 151; Drew v. Towle, 27

N. H. 412, 59 Am. Dec. 380. See also Nichols

r. Hunton, 45 N. H. 470, where the court held
that while the above text is the rule at com-
mon law, the statute in this state has made
partial failure admissible as a defense in all

cases where a total failure could be shown.
NeiD Jersey.—Allen v. U. S. Bank, 20

N. J. L. 620.

Vermont.— Richardson v. Sanborn, 33 Vt.

75 ; Hassam v. Dompier, 28 Vt. 32 ; Walker v.

Smith, 2 Vt. 539.

Canada.— See McGregor v. Bishop, 14 Ont.

7 ; Star Kidney Pad Co. v. Greenwood, 5 Ont.
28.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1374.

22. Herbert v. Ford, 29 Me. 546; Davis i.

Wait, 12 Oreg. 425, 8 Pac. 356.

23. Wheelock v. Berkeley, 138 111. 153, 27
N. E. 942; Bray v. Pearsoll, 12 Ind. 334. See
also Rentfrow v. Shaw, 4 How. (Miss.) 651
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in lieu thereof obtains from the maker a note payable to himself,^ or where a new
note taken in lieu of another is founded on a valuable consideration, independent

of that on which the original was founded,^ a failure of consideration of the

original is no defense in an action on the latter,^ and the same rule applies to a

draft drawn to extinguish outstanding drafts."

(v) Forgery. Forgery is a complete defense to an action on the forged

instrument by a hona fide holder.^ One who has obtained commercial paper
through a forged indorsement cannot defend against the true owner, in an action

for the paper or its proceeds, as a iona fide purchaser in the regular course of

business.^'

(vi) Fraud— (a) In Oeneral. While an unconsummated intent to fraudu-

( where, although there was an exchange of

notes, the circumstances were such that the
transaction was viewed as naught hut a sub-
stituted agreement, and a failure of the orig-

inal consideration was allowed to be set up) ;

American Button-Hole, etc., Co. v. Murray,
I Fed. Cas. No. 292. Compare Gatzmer v.

Pierce, 6 Wkly. Notes Cas. (Pa.) 433, where,
however, an extension of time was granted in

the renewal note.

24. Williams v. Rank, 1 Ind. 230. See
also State v. Hobbs, 40 N. H. 229.

Substituted notes take the place of origi-

nals, so far as their validity depends upon a
resolution authorizing the original notes, in
whose place they were put. Crooke v. Mali,
II Barb. (N. Y.) 205.

25. Muirhead v. Kirkpatrick, 21 Pa. St.

237.

26. See Parsons v. Gaylord, 3 Johns.
(N. Y.) 463.

27. Kaufman v. Barringer, 20 La. Ann.
419.

28. Illinois.— Miers v. Coates, 57 111. App.
216.

Indiana.— Citizens' State Bank v. Adams,
91 Ind. 280.

Louisiana.— Foltier v. Schroder, 19 La.

Ann. 17, 92 Am. Dec. 521.

Massachusetts,— Howe v. Putnam, 131

Mass. 281.

Michigan.— Camp v. Carpenter, 52 Mich.

375, 18 N. W. 113.

Missouri.— Chamberlain Banking House v.

Noble, 85 Mo. App. 428.

New York.— Palm v. Watt, 7 Hun (N. Y.)

317; McCarville v. Lynch, 14 Misc. (N. Y.)

174, 35 N. Y. Suppl. 383, 69 N. Y. St.

812; Smith v. Boyer, 41 How. Pr. (N. Y.)

258.

Tennessee.— Roach v. Woodall, 91 Tenn.

206, 18 S. W. 407, 30 Am. St. Rep. 883

[overruling Duke v. Hall, 9 Baxt. (Tenn.)

282].
Wisconsin.— Butler v. Cams, 37 Wis. 61;

Terry v. Allis, 16 Wis. 478.

United States.— York Bank v. Asbury, 1

Biss. (U. S.) 230, 30 Fed. Cas. No. 18,142;

Mersman v. Werges, 1 McCrary (U. S.) 528,

3 Fed. 378.

Canada.— Larue v. Evanturel, 2 L. C. L. J.

112 > Ryan v. Montreal Bank, 12 Ont. 39;

Hamilton Bank v. Imperial Bank, 27 Ont.

App. 590 [affirming 31 Ont. 100].

Compare Mather v. Maidstone, 18 C. B. 273,

25 L. J. C. P. 310, 86 E. C. L. 273.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 952.

For estoppel to assert forgery see infra,

XIV, B, 3, b.

The good faith of the holder of a forged
note gives him no equities as against the per-

son whose name is forged. Camp v. Car-
penter, 52 Mich. 375, 18 N. W. 113.

Draft issued for forged check.— In an ac-

tion on a draft by one who discounted it in

the regular course of business it is no de-

fense to the bank which issued the draft that

a check for which it was issued was forged.
Anderson v. Dimdee State Bank, 66 Hun
(N. Y.) 613, 21 N. Y. Suppl. 925, 50 N. Y.
bt. 918 [reversing 20 N. Y. Suppl. 511, 47
N. Y. St. 447].

Unauthorized indorsement.— The holder of
a note on which the name of the payee has
been indorsed without authorization, al-

though a holder for value before maturity
and without notice of any defense, holds sub-

ject to defenses existing between the original

parties. Gilbert v. Sharp, 2 Lans. (N. Y.)

412. The holder of a bill of exchange can-

not recover against the accepter where the
bill was transferred and the payee's indorse-

ment made without their authority. Union
Sav. Assoc. V. Diebold, 1 Mo. App. 323.

29. Buckley v. Jersey City Second Nat.
Bank, 35 N. J. L. 400, 10 Am. Rep. 249; Col-

son V. Arnot, 57 N. Y. 253, 15 Am. Rep. 496

;

Arnold v. National Albany Exch. Bank, 3

Thomps. & C. (N. Y.) 769.

Diligence in giving notice of fraud.—An
indorsee of a draft to which the drawer's
and payee's names were forged cannot defend
against the drawer who paid the draft to the

indorsee, where there has been no delay in

discovering and giving notice of the fraud
and demanding a return of the money paid.

McCall V. Corning, 3 La. Ann. 409, 48 Am.
Dec. 454.

Remedy in chancery.—A note having a
forged indorsement and left with third par-

ties for collection may, on a bill in chancery
by the owner, be directed to be delivered to

the court, and the maker required to pay it

to the complainant. White v. Mechanics'
Nat. Bank, 4 Daly (N. Y.) 225; White v.

Sweeny, 4 Daly (N. Y.) 223; Kibby v. Kibby,
Wright (Ohio) 607.

[XIV. B, 2. e, (VI). (a)]
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lently convert a note is no defense to an action thereon,^ it may be said that as a

rule all fraudulent representations or practices connected with the execution or

negotiation of a bill may be set up as a defense between the original parties or

those having no greater rights or immunities,'' but do not destroy the immunity
accorded such instruments in the hands of a 'bona fide holder.^

(b) As to Consideration. While artifice or fraudulent representations affect-

ing the value of the consideration for which the instrument was given may of

course be shown, in an action between the original parties such fraud is not as a

rule a defense against a hona fide holder for value.^

(c) In ProouTement ofExecution or Indorsement— (1) Rule. While fraud
in procuring the execution of an instrument may of course be shown between the
original parties, or parties with notice,^ it is a rule adopted for the protection of

negotiable instruments in general^ that the maker, indorser, or accepter of a
negotiable instrument procured through fi-aud may be held liable to a purchaser
for value before maturity without notice ; and he will not be allowed to set up
the defense of fraud to relieve himself of such liability.^^

30. Elias V. Finnegan, 37 Minn. 144, 33
N. W. 330.

31. Angier v. Brewster, 69 Ga. 362; Hick-
son V. Early, 62 S. C. 42, 39 S. E. 782.

32. Strough v. Gear, 48 Ind. 100; Banque
Nationale v. City Bank, 17 L. C. Jur. 197.

See also Von Windisch v. Klaus, 46 Conn.
433, 435, where the court said :

" The rule

is that fraud between the antecedent parties

will be no defence or bar to the title of a
hona fid^ holder of a note for a valuable con-

sideration who took it before it became due
without notice of any infirmity therein; and
this for the protection of the circulation of

negotiable instruments."
33. Georgia.— Taylor v. Cribb, 100 Ga. 94,

26 S. E. 468 ; Grooms v. OllifiF, 93 Ga. 789, 20
S. E. 655.

Illinois.— Culver v. Hide, etc.. Bank, 78
111. 625 ; Latham v. Smith, 45 111. 25 ; Woods
V. Hynes, 2 111. 103; Taft v. Myerscough, 92
111. App. 560; Hayden v. dinger, 5 111. App.
632.

Kentucky.— Clark v. Tanner, 100 Ky. 275,
19 Ky. L. Rep. 590, 38 S. W. 11; Spencers v.

Briggs, 2 Mete. (Ky.) 123; Kelley v. Smith,
1 Mete. (Ky.) 313; Wood v. Waters, 1 Litt.

(Ky.) 176, 13 Am. Dec. 228.

Maine.— Farrell i;. Lovett, 68 Me. 326, 28
Am. Rep. 59.

Mississippi.— Winstead v. Davis, 40 Miss.
785.

Nebraska.— Stedman v. Rochester Loan,
etc., Co., 42 Nebr. 641, 60 ^. W. 890.

Pennsylvania.— Clarion Second Nat. Bank
V. Morgan, 165 Pa. St. 199, 35 Wkly. Notes
Cas. (Pa.) 484, 30 Atl. 957, 44 Am. St. Rep.
652; Heist v. Hart, 73 Pa. St. 286; Mackey
V. Richardson, 2 Wkly. Notes Cas. (Pa.)
226.

yer»ton«.— Powers v. Ball, 27 Vt. 662.

Application of rule.— In Heist v. Hart,
73 Pa. St. 286, defendant gave to A a nego-
tiable note, in payment for a patent which de-
fendant alleged was a fraud. A parol agree-
ment was made at the time that A would not
Hegotiate the note and would renew it. This
agreement having been broken, defendant ad-
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vised the would-be purchaser of such parol
agreement and counseled him not to buy, with-
out saying anything, however, about fraud in

the transaction. It was held that these facts

constituted no defense, although A had really

committed a fraud on defendant.
34. Lancaster Nat. Bank v. Mackey, 5 Kan.

App. 437, 49 Pac. 324; Merrick i\ Butler, 2
Lans. (N. Y.) 103; Turley v. Bartlett, 10

Heisk. (Tenn.) 221.

35. Parkersburg First Nat. Bank v. Johns,
22 W. Va. 520, 535, 46 Am. Rep. 506, where
the court said :

•" This rule is absolutely
necessary to the protection of innocent hold-
ers of commercial paper. And the interest

of the whole country demands, that the rule
be strictly adhered to. It is much better to

suffer a few individuals to be defrauded out
of their property, than to relax this salutary
rule, and let the whole country suffer. It is

feared that some courts, in their earnest de-

sire to protect the citizen from the frauds of

venders of patents, have unwittingly struck
the law-merchant a fearful blow, and at the
same time visited the sin of the defrauder
upon the innocent holders of the very paper,
which by their trust and overweening con-
fidence in these same dishonest adventurers
they have placed upon the market."
The facts and circumstances which will

take a case out of the rule must present more
than ordinary equities. Ort v. Fowler, 31
Kan. 478, 2 Pac. 580, 47 Am. Rep. 501;
Thurston v. McKown, 6 Mass. 428; Leonard
V. Dougherty, 22 W. Va. 536; Parkersburg
First Nat. Bank v. Johns, 22 W. Va. 520, 46
Am. Rep. 506.

36. Alabama.—Alabama Nat. Bank v. Hal-
sey, 109 Ala. 196, 19 So. 522.

Arkansas.— Lanier v. Union Mortg., etc.,

Co., 64 Ark. 39, 40 S. W. 466.

California.— McMahon v. Thomas, (Cal.

1895) 39 Pac. 783; Bedell v. Herring, 77 Cal.

572, 20 Pac. 129, 11 Am. St. Rep. 307; Mitch-
ell V. Hackett, 14 Cal. 661.

Connecticut.— McCormiek v. Warren, 74
Conn. 234, 50 Atl. 740; Ross v. Webster, 63
Conn. 64, 26 Atl. 476; Von Windisch v. Klaus,
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(2) Limitation of Rule— (a) In General. In some of the states fraud or

circumvention in obtaining a note is a good defense even as against a hona fide

46 Conn. 433; Humphrey «. Clark, 27 Conn.
381.

Delavxi/re.—^MeCarty v. Lockwood, 6 Houst.
(Del.) 451; Bush v. Peckard, 3 Harr. (Del.)

385.

District of Columbia.— Mason v. Jones, 7

D. C. 247.

Georgia.— Walters v. Palmer, 110 Ga. 776,
36 S. E. 79; Taylor v. Cribb, 100 Ga. 94, 26
S. E. 468; Highsmith v. Martin, 99 Ga. 92,

24 S. E. 865; Merritt v. Bagwell, 70 Ga. 578;
Robenaon v. Vason, 37 Ga. 66.

Illinois.— GehlBach v. CarlinvlUe Nat.
Bank, 83 111. App. 129; American Trust, etc..

Bank v. Crowe, 82 111. App. 537 ; Exchange
Nat. Bank v. Plate, 69 111. App. 489; Taylor
V. Thompson, 3 111. App. 109.

Indiana.— Palmer v. Poor, 121 Ind. 135,
22 N. E. 984, 6 L. R. A. 469; Wells v. Sut-
ton, 85 Ind. 70; Woollen v. Whitacre, 73 Ind.

198; Ruddell v. Fhalor, 72 Ind. 533, 37 Am.
Rep. 177 ; Indiana Nat. Bank v. Weckerly, 67
Ind. 345; Maxwell v. Morehart, 66 Ind. 301;
Nebeker v. Cutsinger, 48 Ind. 436; Strough v.

Gear, 48 Ind. 100 ; Hereth v. Merchants' Nat.
Bank, 34 Ind. 380; Glover v. Jennings, 6

Blackf. (Ind.) 10; Blair v. Buser, Wils.
(Ind.) 333.

Iowa.— Hawkins v. Wilson, 71 Iowa 761,

32 N. W. 416; Sully v. Goldsmith, 32 Iowa
397; Woodward v. Rodgers, 31 Iowa 342;
Loomis V. Metealf. 30 Iowa 382; Douglass v.

Matting, 29 Iowa 498, 4 Am. Rep. 238 ; Bridge
V. Livingston, 11 Iowa 57.

Kansas.— Draper v. Cowles, 27 Kan.
484.

Kentucky.—David v. Merchants' Nat. Bank,
103 Ky. 586, 20 Ky. L. Rep. 263, 45 S. W.
878; Spencers v. Biggs, 2 Mete. (Ky.) 123;

Kelly V. Smith, 1 Mete. (Ky.) 313; Bement
V. McClaren, 1 B. Men. (Ky.) 296; Early v.

McCart, 2 Dana (Ky.) 414.

Louisiana.— Taylor v. Bowles, 28 La. Ann.
294; FoUain v. Duprg, 11 Rob. (La.) 454;
Clark V. Stackhouse, 2 Mart. (La.) 319.

Maine.— Roberts v. Lane, 64 Me. 108, 18

Am. Rep. 242 ; Wait v. Chandler, 63 Me. 257

;

Nutter V. Stover, 48 Me. 163; Fletcher v.

Gushee, 32 Me. 587.

Maryland.— Davis v. West Saratoga Bldg.

Union No. 3, 32 Md. 285; Gwynn v. Lee, 9

Gill (Md.) 137.

Massachusetts.— Smith v. Livingston, 111

Mass. 342; Prouty v. Roberts, 6 Cush. (Mass.)

19, 52 Am. Dec. 761 ; Thurston v. McKown, 6

Mass. 428.

Michigan.— Paw Paw First Nat. Bank v.

Houseknecht, 121 Mich. 313, 80 N. W. 13.

Mississippi.— Rosemond v. Graham, 54

Minn. 323, 56 N. W. 38, 40 Am. St. Rep.

336.

Missouri.— Jaecard v. Shands, 27 Mo. 440;

Emmert v. Meyer, 65 Mo. App. 609, 2 Mo.
App. Rep. 1175.

New Hampshire.— Page v. Chapman, 58

N. H. 333.

New Jersey.— Reading Second Nat. Bank
V. Hewitt, 59 N. J. L. 57, 34 Atl. 988; Hol-
comb V. Wyckoff, 35 N. J. L. 35, 10 Am. Rep.
219; Hamilton v. Vought, 34 N. J. L. 187;
Dougherty v. Scudder, 17 N. J. Eq. 248.

New York.— Clothier v. Adriance, 51 N. Y.
322; Crouch v. Wagner, 63 N. Y. App. Div.

526, 71 N. Y. Suppl. 607 ; McDonald i;. John-
son, 64 Hun (N. Y.) 637, 19 N. Y. SuppL
443, 46 N. Y. St. 838 ; Nassau Bank v. Broad-
way Bank, 54 Barb. (N. Y.) 236; Justh v.

National Bank, 36 N. Y. Super. Ct. 273, 45
How. Pr. (N. Y.) 492 [affirmed in 56 N. Y.
478]; Ketcham v. Covin, 35 Misc. (N. Y.)
375, 71 N. Y. Suppl. 991.

Ohio.— Gano v. Samuel, 14 Ohio 592.

Pennsylvania.— Gillespie v. Rogers, 184
Pa. St. 488, 39 Atl. 290; Clarion Second Nat.
Bank v. Morgan, 165 Pa. St. 199, 35 Wkly.
Notes Cas. (Pa.) 484, 30 Atl. 957, 44 Am. St.

Rep. 652; Hoats v. Aschbach, 160 Pa. St. 6,

28 Atl. 437; Taylor ;;. Gitt, 10 Pa. St. 428;
Ridgway v. Farmers' Bank, 12 Serg. & R.
(Pa.) 256, 14 Am. Dec. 681; Mackey v.

Richardson, 2 Wkly. Notes Cas. (Pa.) 226;
Third Nat. Bank v. McCann, 15 Phila. (Pa.)
326, 39 Leg. Int. (Pa.) 198; State Bank v.

Schreck, 1 Leg. Chron. (Pa.) 65.

South Carolina.— Sims v. Lyles, 1 Hill
(S. C.) 39, 26 Am. Dec. 155.

Tennessee.—Holeman v. Hobson, 8 Humphr.
(Tenn.) 127; Donelson v. Young, Meigs
(Tenn.) 155.

Texas.— Watson v. Flanagan, 14 Tex. 354;
Mulberger v. Morgan, (Tex. Civ. App. 1896)
34 S. W. 148.

Virginia.— Vathir v. Zane, 6 Gratt. (Va.)
246.

Wisconsin.— Andrews v. Hart, 17 Wis.
297.

United states.— Goodman v. Simonds, 20
How. (U. S.) 343, 15 L. ed. 934; Seymour
i;. Malcolm McDonald Lumber Co., 58 Fed.
957, 7 C. C. A. 593; Mason v. Jones, Hayw.
& H. (U. S.) 329, 16 Fed. Cas. No. 9,240.

England.— Glutton v. Attenborough, [1897]
App. Cas. 90, 66 L. J. Q. B. 221, 75 L. T.
Rep. N. S. 556, 45 Wkly. Rep. 276.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 966.

The maker may defend against a holder
who did not obtain the instrument for value.

Smith V. Popular Loan, etc., Assoc, 93 Pa.
St. 19.

Reliance upon custom.— The fact that the
drawer of a check, in giving it to a person
who represented himself as another, relied

on the custom of the bank on which it was
drawn, of requiring the payee of a check to

be identified is no defense to an action thereon
by a bona fide holder. Famous Shoe, 'etc., Co.

V. Crosswhite, 124 Mo. 34, 27 S. W. 397, 46
Am. St. Rep. 424, 26 L. R. A. 568.

Forgery of cosurety.—A surety on a prom-
issory note, whose name has been procured
by fraud and misrepresentation, and by the

[XIV, B, 2, e, (VI), (c), (2), (a)]
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holder, where there has been no culpable negligence on the part of the maker."

This is on the ground that the note is illegal in its inception,^ and is not the note

or act of the party sought to be charged.^' The fraud and circumvention must

forging of the name of another person as ap-

parent cosurety, cannot set up such defense as

against an innocent payee. Hunter v. Fitz-

maurice, 102 Ind. 449, 2 N. E. 127 IfoUotoing

Helms I'. Wayne Agricultural Co., 73 Ind.

325, 38 Am. Eep. 147]. See also Rothermal
V. Hughes, 134 Pa. St. 510, 19 Atl. 677.

Retention of proceeds.—A
.
partnership

whose indorsement has been procured by
false representations to one partner cannot
defend against an innocent purchaser, where
they have received the proceeds and remained
silent until the insolvency of the malcer.

Bruce v. Davenport, 1 Abb. Dec. (N. Y.) 233,

3 Keyes (N. Y.) 472, 3 Transcr. App.(N. Y.)

82, 5 Abb. Pr. N. S. (N. Y.) 185 [reversing

36 Barb. (N. Y ) 349].

37. Illmois.— Auten v. Gruner, 90 111. 300;
Vanbrunt v. Singley, 85 111. 281; Culver v.

Hide, etc., Bank, 78 111. 625 ; Hewitt v. Jones,

72 111. 218; Hubbard v. Rankin, 71 HI. 129;
Sims V. Bice, 67 111. 88; Richardson v.

Behirtz, 59 111. 313; Murray v. Beckwith, 48
111. 391; Latham v. Smith, 45 111. 25; Mul-
ford V. Shepard, 2 111. 583, 33 Am. Dec. 432;
Woods V. Hynes, 2 111. 103; Mann v. Mer-
chants' L. & T. Co., 100 111. App. 224; Met-
calf V. Draper, 98 111. App. 399; Vannatta v.

Lindley, 98 111. App. 327 [affirmed in 198 111.

40, 64 N. E. 735] ; Gray v. Goode, 72 111. App.
504; Hayden r. dinger, 5 111. App. 632.

Indiana.— Mitchell v. Tomlinson, 91 Ind.

167; Detwiler r. Bish, 44 Ind. 70; Cline r.

Guthrie, 42 Ind. 227, 13 Am. Rep. 357; Lind-
ley V. Hofman, 22 Ind. App. 237, 53 N. E.
471.

Iowa.— Green v. Wilkie, 98 Iowa 74, 66
N. W. 1046, 60 Am. St. Rep. 184, 36 L. R. A.
434.

Michigan.— Sturgis First Nat. Bank v.

Deal, 55 Mich. 592, 22 N. W. 53; Soper v.

Peck, 51 Mich. 563, 17 N. W. 57.

Missouri.— Corby v. Weddle, 57 Mo. 452
[following Martin v. Smylee, 55 Mo. 577]

;

Briggs V. Ewart, 51 Mo. 245, 11 Am. Dec.
445. See these cases criticized in Shirts v.

Overjohn, 60 Mo. 305.

New York.— National Exeh. Bank v. Vene-
man, 43 Hun (N. Y.) 241, 4 N. Y. St. 363;
Whitney r. Snyder, 2 Lans. (N. Y.) 477;
Hutkoff V. Moje, 20 Misc. (N. Y.) 632, 46
IN. Y. Suppl. 905; Chapman v. Rose, 44 How.
Pr. (N. Y.) 364.

i 0?iio.— Perkins v. White, 36 Ohio St. 530;
•|De Camp v. Hamma, 29 Ohio St. 467.

Wisconsin.— Butler v. Cams, 37 Wis. 61;
Kellogg I'. Steiner, 29 Wis. 626; Walker v.

Elkert, 29 Wis. 194, 9 Am. Rep. 548.

England.— Foster r. Mackinnon, L. R. 4
C. P. 704, 38 L. J. C. P. 310, 20 L. T. Rep.
N. S. 887, 17 Wkly. Rep. 1105.

Canada.— L'Abbe v. Normandin, 32 L. C.

Jur. 163: Ford v. Auger, 18 L. C. Jur. 296;
Banque Jaques-Cartier r. Leblanc, 1 Quebec

[XIV, B, 2, e, (vi), (c), (2). (a)]

Q. B. 128 ; Banque Jacques-Carter v. Lalande,
20 Quebec Super. Ct. 43; Montreal Bank v.

Cameron, 17 U. C. Q. B. 636.

Where by statute an assignee may inter-

pose any defense that might have been used
against the original obligee, the defense that
the execution of coupon bonds was procured
by fraud and without consideration is avail-

able against a bona fide purchaser, although
the payee was engaged in the business of tak-

ing and selling such bonds, that fact not being
known to the obligors and the bonds not being
delivered to be put in circulation. Louisville

Ins. Co. V. Hoffman, 20 Ky. L. Rep. 2016, 50

S. W. 979.

Under the Illinois statute fraud in the ob-

taining of the making or executing of a note
will constitute a defense to such note against
a iona fide holdir, but the fraud must have
been such that the party was deceived as to

the effect of his act. Mann v. Merchants'
L. & T. Co., 100 111. App. 224.

Dealers in patent rights.—^A promissory
note obtained by fraud and circumvention,
by the usual device of persons traveling about
the country as dealers in patent rights of

new inventions, with papers so prepared as

to obtain signatures to notes when the signer

does not intend to execute a note, but sup-

poses he is executing a different instrument,
are void, notwithstanding the inability of the
signer to explain exactly how he was victim-

ized. Cha;mpion v. Ulmer, 70 111. 322.

38. Smith v. Mohr, 64 Mo. App. 39, 2 Mo.
App. Rep. 914; Kellogg v. Steiner, 29 Wis.
626; Walker v. Ebert, 29 Wis. 194, 9 Am.
Rep. 548.

Regarded as a forgery.—An instrument in

the form of a negotiable promissory note
signed by a person under circumstances de-

void of any negligence on his part, and de-

livered by him in ignorance of its true char-

acter and by means of fraud, will be re-

garded as a forgery and cannot be enforced,

even in the hands of a hona fide purchaser.

Green v. Wilkie, 98 Iowa 74, 66 N. W. 1046,

60 Am. St. Rep. 184, 36 L. R. A. 434 [quot-

ing Trambly v. Ricard, 130 Mass. 259]

;

Gibbs V. Linabury, 22 Mich. 479, 7 Am. Rep.
675 ; Griflaths v. Kellogg, 39 Wis. 290, 20 Am.
Rep. 48.

39. Green v. Wilkie, 98 Iowa 74, 66 N. W.
1046, 60 Am.- St. Rep. 184, 36 L. R. A. 434;
Griflaths V. Kellogg, 39 Wis. 290, 20 Am.
Rep. 48. See also Anderson v. Walter, 34
Mich. 113 (where it was held that while there
might be cases where one signing and putting
in circulation an instrument should be bound
by the terms thereof, even though it turned
out different from what he supposed it to be,

the rule did not go so far as to require a
party signing in good faith what he has
heard read, and what purports to be a power
of attorney, contract, deed, mortgage, or sim-
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not, however, relate to the quality, quantity, value, or character of the considera-

tion oC the contract, but must constitute such a trick or device as induces the giving

of one character under the| belief that it is another of a different character.^

(b) Necessity of Freedom From Negligence. It is absolutely, essential, how-
ever, that an obligor, to invoke this immunity, must exercise prudent diligence,

and in no way negligently contribute to the imposition/' Negligence on the part

of tlie maker or accepter will defeat any right that he may claim or attempt to set

up in defease of such note in the hands of a hona fide purchaser, even though he

may establish a claim of actual fraud practised upon him in the procurement of

the instrument.** Hence one in possession of his faculties, who has the oppor-

tunity for examination and relies upon the representations of persons with whom
he is dealing, cannot claim exemption for his act if the instrument which he

signed should prove other than he had been led to believe.^

ilar instrument, to be held liable, in case a
negotiable note of that date, of which he
had no notice or intimation, should have
been mysteriously lurking in the depths of

the instrument so signed, and should after-

ward turn up with his signature attached to

it) ; Walker v. Ebert, 29 Wis. 194, 197, 9

Am. Rep. 548 (where the court said: "Ne-
gotiability in such cases pre-supposes the

existence of the instrument as having been

made by the party whose name is subscribed;

for, until it has been so made and has such
actual legal existence, it is absurd to talk

about a negotiation, or transfer, or hona fide

holder of it, within the meaning of the law
merchant. That which, in contemplation of

law, never existed as a negotiable instru-

ment, cannot be held to be such; and to say

that it is, and has the qualities of negotiabil-

ity, because it assumes the form of that kind

of paper, and thus to shut out all inquiry

into its existence, or whether it is really and
truly what it purports to be, is petitio prin-

cipii—• begging the question altogether " )

.

Signature vnthout knowledge or consent.
— The maker of a promissory note, whose

signature is obtained without his consent or

knowledge, will not be held on the note, even

in the hands of an innocent holder for value

before maturity. Briggs v. Ewart, 51 Mo.
245, 11 Am. Dec. 445.

40. Latham r. Smith, 45 111. 25.

The fraud necessary to defeat a recovery

by a bona fide assignee of a promissory note

before maturity must relate to the execution

and not to the consideration upon which the

note is based. Gray v. Goode, 72 111. App.

504.

41. Walton Guano Co. v. Copelan. 112 Gn,.

319, 37 S. E. 411, 52 L. K. A. 268; Yoemans

V. Lane, 101 111. App. 228 ; Metcalf v. Draper,

98 111. App. 399; Kalamazoo Nat. Bank v.

Clark, 52 Mo. App. 593.

42. Connecticut.— Roe v. Jerome, 18 Conn.

138.

Georgia.— Boynton v. McDaniel, 97 Ga.

400, 23 S. E. 824.

Illinois.— Homes v. Hale, 71 111. 552; Mead
V. Munson, 60 111. 49.

Indiana.— Baldwin v. Barrows, 86 Ind.

351; Baldwin v. Bricker, 86 Ind. 221; Wil-

liams V. Stoll, 79 Ind. 80, 41 Am. Rep. 60;

Ruddell V. Fhalor, 72 Ind. 533, 37 Am. Rep.
177; Kimble v. Christie, 55 Ind. 140; Dutton
V. Clapper, 53 Ind. 276; Glenn v. Porter, 49
Ind. 500; Nebeker v. Cutsinger, 48 Ind.

436.

Iowa.— Fayette County Sav. Bank r.

Steffes, 54 Iowa 214, 6 N. W. 267; Douglass
V. Matting, 29 Iowa 498, 4 Am. Rep. 238;

McDonald v. Muscatine Nat. Bank, 27 Iowa
319.

Kansas.— Ort ». Fowler, 31 Kan. 173, 2

Pac. 580, 47 Am. Rep. 501.

Maine.—Nichols v. Baker, 75 Me. 334; Kel-
logg V. Curtis, 65 Me. 59.

Massachusetts.— Putnam v. Sullivan, 4
Mass. 45, 3 Am. Dec. 206.

Michigan.— Gibbs v. Linabury, 22 Mich.

479, 7 Am. Rep. 675.

Minnesota.— Ward v. Johnson, 51 Minn.
480, 53 N. W. 766, 38 Am. St. Rep. 515.

Missouri.— Frederick v. Clemens, 60 Mo.
313; Shirts v. Overjohn, 60 Mo. 305; Kala-
mazoo Nat. Bank r. Clark, 52 Mo. App.
593; Cowgill I'. Petifish, 51 Mo. App. 264;
Cameron First Nat. Bank v. Stanley, 46 Mo.
App. 440; Cannon v. Moore, 17 Mo. App. 92.

New Hampshire.— Citizens' Nat. Bank v.

Smith, 55 N. H. 593.

New York.— Chapman v. Rose, 56 N. Y.

137, 15 Am. Rep. 401; Fenton v. Robinson, 4

Hun (N. Y.) 252, 6 Thomps. & C. (N. Y.)

427.

Ohio.— Ross V. Doland, 29 Ohio St. 473.

Pennsylvania.— Garrard v. Haddan, 67 Pa.

St. 82, 5 Am. Rep. 412.

43. Georgia.— Boynton v. McDaniel, 97 Ga.
400, 23 S. E. 824.

Illinois.— Sims i. Bice, 67 111. 88.

Indiana.— Mitchell v. Tomlinson, 91 Ind.

167; Ruddell v. Dillman, 73 Ind. 518, 38 Am.
Rep. 152; Ruddell v. Fhalor, 72 Ind. 533, 37

Am. Rep. 177; Noll v. Smith, 64 Ind. 511, 31

Am. Rep. 131; Woollen v. Ulrieh, 64 Ind.

120; Kimble v. Christie, 55 Ind. 140; Nebeker
V. Cutsinger, 48 Ind. 436.

Kansas.— Ort v. Fowler, 31 Kan. 478, 2

Pac. 580, 47 Am. Rep. 501.

Maine.— Nichols v. Baker, 75 Me. 334

;

Kellogg V. Curtis, 65 Me. 59.

Minnesota.— Ward v. Johnson, 51 Minn.
480, 53 N. W. 766, 38 Am. St. Rep. 515.

Missouri.— Frederick v. Clemens, 60 Mo.

[XIV, B. 2, e. (VI), (c), (2), (b)]
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(c) As Affected by Illiteracy. The fact that a party whose signature is

obtained by a fraudulent representation that the instrument is of a different

character from the one that he believes he is signing is an illiterate person is

material when such fraud is pleaded as a defense in an action against a bona fide

purchaser." The maker or accepter must, however, have been guilty of no

negligence and have taken advantage of such reasonable means as lay at his

hand.^=

(d) In Negotiation and Transfer— (1) In Geneeal— (a) Rdlb. It is not

as a rule a good defense that the vendor was not the owner of a bill, or was witli-

313; Shirts v. Overjohn, 60 Mo. 305; Cow-
gill V. Petifish, 51 Mo. App. 264; Cameron
First Nat. Bank v. Stanley, 46 Mo. App. 440

;

Cannon v. Moore, 17 Mo. App. 92.

New Hampshire.— Citizens' Nat. Bank v.

Smith, 55 N. H. 593.

Neio York.— Chapman v. Rose, 56 N. Y.

137, 15 Am. Rep. 401; Carey v. Miller, 25
Hun (N. Y.) 28; Whitney v. Snyder, 2 Lans.
(N. Y. ) 477; National Exch. Bank v. Vene-
mans, 4 N. Y. St. 363.

Ofeo.— Perkins v. White, 36 Ohio St. 530;
Winchell v. Crider, 29 Ohio St. 480; Ross v.

Doland, 29 Ohio St. 473; De Camp v. Hamma,
29 Ohio St. 467.

The question as to what will constitute

negligence in such cases is one that has not
met with a uniform decision among the sev-

eral courts of this country, some applying
the rule in the strictest acceptation of the

term (Parkersburg First Nat. Bank r. Johns,
22 W. Va. 520, 535, 46 Am. Rep. 506, where
the court said :

" We think we may safely

lay down this general rule, that, when a pur-

chaser of a negotiable promissory note takes

it for value before maturity without notice

of any fraud in its execution, unless at the

time it was so purchased by him, it was ab-

solutely void, he will recover on such note
against the maker, although the maker was
induced by fraud to sign it, not intending to

sign such note, but a paper of an entirely

different character, and in such case the

question of negligence in the maker forms no
legitimate subject of enquiry." See also

Rowland v. Fowler, 47 Conn. 347 ; Cline v.

Guthrie, 42 Ind. 227, 13 Am. Rep. 357 [where
the maker of a note was induced by fraud
and circumvention to sign his name when he
honestly supposed and believed that he was
writing his name on a blank piece of paper
to enable the payee to see how his name was
spelled or written. The note was never vol-

untarily delivered but was wrongfully and
forcibly taken possession of by the payees
and by them carried away against the con-

sent and over tiie objection of the maker.
Under such circumstances it was held that
the maker was no more bound by his signa-

ture than if it were a total forgery, although
the person to whom it was negotiated was
a iona fide holder for value] ; Daniel Neg.
Instr. § 850 ) , while others have adopted a
more lenient view on account of the hardships
resulting to ignorant and unsuspecting vic-

tims (Putnam v. Sullivan, 4 Mass. 45, 3 Am.
Dec. 206; Walker c. Ebert, 29 Wis. 194, 9 Am.
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Rep. 548; Foster v. McKinnon, L. R. 4 C. P.

704, 38 L. J. C. P. 310, 20 L. T. Rep. N. S.

887, 17 Wkly. Rep. 1105).
44. Illinois.—• Taylor v. Atchison, 54 111.

196, 5 Am. Rep. 118.

Iowa.— Green i\ Wilkie, 98 Io%va 74, 66
N. W. 1046, 60 Am. St. Rep. 184, 36 L. R. A.
434.

Neiraska.— Willard v. Nelson, 35 Nebr.
651, 53 N. W. 572, 37 Am. St. Rep. 455;
Omaha First Nat. Bank r. Lierman, 5 Nebr.
247.

Weio York.— Whitney r. Snyder, 2 Lans.
(N. Y.) 477.

Pennsylvania.— Mercur v. Schwankie, 4
Leg. Gaz. (Pa.) 99.

Wisconsin.— Bowers t: Thomas, 62 Wis.
480, 22 N. W. 710; Walker v. Ebert, 29 Wis.
194, 9 Am. Rep. 548.

See also Anderson v. Walter, 34 Mich. 113,

122, in which case there was evidence tending
to show that the maker could read but very
little; that the paper read to him was not

read correctly, part having been omitted.

In passing upon his liability the court said:
" It would seem to be a self-evident proposi-

tion that where a party to an instrument un-

dertakes to read it over in the presence and
hearing of the other party thereto, in order

that he may understand its contents before

signing it, the party reading is both legallv

and morally bound to read it correctly, and
that the other interested party has a right

to rely upon its being so read and need not

examine it himself. These papers were com-

pared in the usual and customary manner,
and ordinarily no negligence can be attributed

to one who signs papers, after having so

heard them compared, without any farther or

other examination."
45. California.— Bedell r. Herring. 77 Cal.

572, 20 Pac. 129, 11 Am. St. Rep. 307.

Illinois.— Anderson v. Warne. 71 111. 20,

22 Am. Rep. 83: Yeoman i. Lane, 101 111.

App. 228; Muhlke r. Hegerness, 56 111. App.

322.

Indiana.— Yeagley r. Webb, 86 Ind. 424

[following Nebeker r. Cutsinger. 48 Ind. 436] ;

Williams r. StoU. 79 Ind. 80. 41 Am. Rep.

604: Ruddell r. Dillman. 73 Ind. 518, .37 Am.
Rep. 152; Fiaher r. Von Behren, 70 Ind. 19,

36 Am. Rep. 162.

Minnesota.— Mackev )". Peterson, 29 Minn.
298, 13 N. W. 132, 43" Am. Rep. 211.

Wisconsin.— Keller v. Schmidt, 104 Wis.

596, 80 N. W. 935.
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out authority to negotiate it, where the holder has bought it in good faith and
before maturity.^''

(b) Application op Rule— aa. In Fravd of Creditors. It is no defense to an
action by a liona fide holder that the instrument in suit was executed or trans-

ferred in fraud of creditors,*'' nor can the maker of a note defend against the

indorsee or assignee thereof on the ground that the transfer was with intent to

defraud the creditors of the assignor.^

bb. By Partner. The fact that a partner executes or indorses a note in the firm-

name, without authority, or for his individual debt, or in fraud of his firm, is no
defense to the firm in an action against it by a bona fide holder for value with-

out notice,''^ and it is immaterial that the partner's action is expressly prohibited

46. Ogden v. March and, 29 La. Ann'. 61;
Tirst Nat. Bank v. Beck, 2 Tex. App. Civ.

Cas. § 832 ; Smith v. Lawson, 18 W. Va. 212,
41 Am. Rep. 688.

Purchase from one of two trustees.—
Where a purchaser of real estate at a trus-

tee's
,
sale passed to one of the two trustees

a negotiable note of another, payable to the
purchaser's order and indorsed by him in

blank, and afterward said trustee, without the

consent or knowledge of his co-trustee, sold

said note before its maturity to one who took

it in good faith, for full value, and without
notice that it belonged to a trust estate, such
purchaser acquired a valid title to the note.

Barroll v. Foreman, 86 Md. 675, 39 Atl. 273.

47. Murray v. Jones, 50 Ga. 109; Fury v.

Kempin, 79 Mo. 477 ; Dalrvmple v. Hillen-

brand, 62 N. Y. 5, 20 Am. Rep. 438 laffirm-

ing 2 Hun (N. Y.) 488, 5 Thomps. & C.

(N. Y.) 573]; Warren v. Lynch, 5 Johns.

(N. Y.) 239; Glenn v. Day, 1 Edm. Sel.

Cas. (ISr. Y.) 287.

Participation in fraud.— Where one sells

property with the view of defrauding his

creditors and the purchaser, participating in

such fraudulent intent, executes notes for the

value of the property, these notes are trans-

ferred by the vendor to a hona fide holder,

and notice of such transfer is given to the

maker, he will not only be liable to pay such

notes to the holder, but may also be charged

as trustee of the vendor by reason of his par-

ticipation in the fraudulent sale. Gregory v.

Harrington, 33 Vt. 241.

Transfer by insolvent corporation.—By the

New York statute to avoid the transfer of a

note by an insolvent corporation in the hands

of a horta fi.de holder, it must appear that the

transfer was made, not only when the corpo-

ration was insolvent or contemplating insol-

vency, but also with intent to give a prefer-

ence to a particular creditor. New York Mar.

Bank r. Clements, 31 N. Y. 33.

Defense by sureties on renewal note.— The
invalidity of the consideration of notes as-

signed is not a defense to other notes given

in lieu thereof by sureties thereon, who were

not defrauded by the assignment. Adams v.

Rodarmell, 19 Ind. 339.

48. Rohrer v. Turrill, 4 Minn. 407 ; New-

som V. Russell, 77 N. C. 277; Holden v. Kirby,

21 Wis. 149.

49. California.--- Rich v. Davis, 6 Oal. 141

[a/firminfi 4 Oal. 22].

Illinois.— Wright v. Brosseau, 73 111.

381.

Kentucky.— Commonwealth Bank f. Brook-
ing, 2 Litt. (Ky.) 41.

Maine.— Waldo Bank v. Lumbert. 16 Me.
416; Emerson v. Harmon, 14 Me. 271.

Maryland.— Porter v. White, 39 Md. 613.

Massachusetts.— Munroe v. Cooper, 5 Pick.

(Mass.) 412; Chazournes v. Edwards, 3 Pick.

(Mass.) 5.

Michigan.—Stevens v. McLaehlan, 120 Mich.
285, 79 N. W. 627 ; Nichols v. Sober, 38 Mich.
678.

Mississippi.— Hibernian Bank v. Everman,
52 Miss. 500.

New York.— Vergennes Bank v. Cameron, 7

Barb. (N. Y. ) 143; Gildersleeve v. Mahony,
5 Duer (N. Y.) 383; Benedict v. De Groot,
45 How. Pr. (N. Y.) 384; Rochester Bank v.

Monteath, 1 Den. (N. Y.) 402, 43 Am. Dec.

681; Livingston v. Roosevelt, 4 Johns. (N. Y.)

251, 4 Am. Dec. 273.

Pennstjlvania.— Leatherman v. Heeksher,
(Pa. 1888) 12 Atl. 485; Haldeman v. Middle-
to%TO Bank. 28 Pa. St. 440, 70 Am. Dec. 142;
Savior t\ Merchants' Exch. Bank, 1 Walk.
(Pa.) 328.

Vermont.— Roth v. Colvin, 32 Vt. 125.

Wi-iconsin.— Rollins r. Russell, 46 Wis.
594, 1 N. W. 277.

United States.— Michigan Ins. Bank v. El-

dred, 9 Wall. (U. S.) 544, 19 L. ed. 763.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 995.

Forged indorsement.—^That the partner
who committed the wrong forged the name of

a third person as indorser will not change the

rule. Boardman v. Gore, 15 Mass. 331; Manu-
facturers, etc.. Bank v. Gore, 15 Mass. 75, 8

Am. Dec. 83.

If the firm was dissolved at the time of the
indorsement a member thereof previous to its

dissolution is not liable as indorser to a iona

fide purchaser before maturity. Driggs v.

Dfiggs, 11 N. Y. St. 256.

Partial defense.—-If an indorsement by one
partner is in fraud of the firm and not within
the scope of its business one who had paid
but part of the consideration is but a iona

fide purchaser pro tanto. Driggs v. Driggs,

11 N. Y. St. 256.

[XIV, B, 2, e, (VI), (d), (1). (b), bb]
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by the articles of copartnership.™ But partners who have not participated in the

transaction may defend by showing knowledge on the part of the holder that the

transaction was not within the scope of the firm's business or that the circum-

stances were such as to demand such inquiry by him as would acquaint him with

that fact and that he failed to make such inquiry.^'

(2) DivBESioN. That negotiable paper was diverted from the purpose for

which it was drawn, made, accepted, or indorsed, or that the person intrusted

with it for a specific purpose misapplied or misappropriated it or its proceeds, in

fraud of the maker or indorser is not available as a defense in an action upon the

instrument by a hona fide holder for value without notice.^'* On the same prin-

50. Commonwealth Bank v. Brooking, 2

Litt. (Ky. ) 41; Hibernian Bank v. Everman,
52 Miss. 500.

51. Kolston V. Click, 1 Stew. (Ala.) 526
(where one partner afSxed the partnership

name as security for the debt of a third per-

son) ; Cooper V. McClurkan, 22 Pa. St. 80;

Tanner v. Hall, 1 Pa. St. 417.

That the note in suit was executed on be-

half of a limited partnership without au-
thority and in violation of statute is a good
defense. Thus in an action on a note of a
limited partnership organized under a statute

making it unlawful for such associations to

loan their credit without the consent in writ-

ing of a majority in number and value, it is

a good defense that the note in suit was is-

sued in fraud of the company, and without
such consent. Lerch Hardware Co. K. Co-
lumbia First Nat. Bank, (Pa. 1886) 5 Atl.

778.

52. Alabama.— Clapp v. Mock, 8 Ala. 122.

Arkansas.— Evans v. Speer Hardware Co.,

65 Ark. 204, 45 S. W. 370, 67 Am. St. Rep.
' 919.

Florida.—Arnau v. Florida First Nat. Bank,
30 Fla. 398, 18 So. 786.

Illinois.— McTntire v. Yates, 104 111. 491;
Andrews v. Butler, 46 111. App. 183.

Indiana.— Wells v. Sutton, 85 Ind. 70;
Stoner i\ Brown, 18 Ind. 464. *

Iowa.— Stratton Bank v. Dixon, 10.5 Iowa
148, 74 N. W. 919; Iowa College v. Hill, 12

Iowa 462.

Kentucky.— Moreland v. Citizens' jSav.

Bank, 97 Ky. 211, 17 Ky. L. Rep. 88, 30

S. W. 637.

Louisiana.— Cochrane v. Dickenson, 40 La.
Ann. 127, 3 So. 841.

Maine.— Salem First Nat. Bank v. Grant,
71 Me. 374, 36 Am. Rep. 334; Nutter v.

Stover, 48 Me. 163.

Maryland.— BarroU v. Foreman, 88 Md.
188, 40 Atl. 883; Maitland V. Citizens' Nat.
Bank, 40 Md. 540, 17 Am. Rep. 620.

Massachusetts.—Wareham Bank v. Lincoln,
3 Allen (Mass.) 192; Stoddard v. Kimball, 6

Cush. (Mass.) 469, 4 Cush. (Mass.) 604;
Sweetser v. French, 2 Cush. (Mass.) 309, 48
Am. Dec. 666.

Michigan.— Howry v. Eppinger, 34 Mich.
29.

Missouri.— Paulette v. Brown, 40 Mo. 52

;

American Nat. Bank v. Harrison Wire Co.,

11 Mo. App. 446.
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Montana.— American Exch. Nat. Bank v.

Ulm, 21 Mont. 440, 54 Pac. 563.

Nebraska.-— Faulkner v. White, 33 Nebr.

199, 49 N. W. 1122.

New Jersey.—Duncan r. Gilbert. 29 N. J. L.

521; Halsted v. Colvin, 51 N. J. Eq. 387, 26

Atl. 928.

New York.— Parker v. McLean, 134 N. Y.

255, 32 N. E. 73 laffirming 12 N. Y. Suppl.

219, 34 N. Y. St. 790] ; Wilson v. Eocke, 58

N. Y. 642 ; Piatt r. Beebe, 57 N. Y. 339 ; Me-
chanics' Nat. Bank v. Comstock, 55 N. Y. 24,

14 Am. Rep. 168; Park Bank k. Watson, 42

N. Y. 490. 1 Am. Rep. 573; Essex County
Bank v. Russell, 29 N. Y. 673; Blair v.

Hagemeyer, 26 N. Y. App. Div. 219, 49 N. Y.

Suppl. 965 : Claflin r. Farmers', etc., Bank,
36 Barb. (N. Y.) 540 [reversed in 25 N. Y.
293, 24 How. Pr. (N. Y.) 11; Pollard r.

Rocke, 36 N. Y. Super. Ct. 301; Rosenwald
V. Goldstein, 27 Misc. (N. Y.) 827, 57 N. Y.

Suppl. 224. See also Purchase r. Mattison, 2

Rob. (N. Y.) 71; Wheeler v. Allen, 19 Alb.

L. J. 402. Contra, Lawrence v. D'Arnsthal,
4 N. Y. Leg. Obs. 344.

North Carolina.— Ray v. Banks, 51 N. C.

118.

Pennsylvania.— Lineg v. Blummer, 88 Pa.
St. 518; Bardsley r. Delp, 88 Fa. St. 420, 6

Wkly. Notes Cas. (Pa.) 479 [reversing 6

Wkly. Notes Cas. (Pa.) 366].

Tennessee.— Newland r. Oakley, 6 Yerg.
(Tenn.) 489.

Washington.— Peters v. Gay, 9 Wash. 383,

37 Pac. 325.

Wisconsin.—Johnson v. Weed, etc., Co., 103

Wis. 291, 79 N. W. 236; State v. Hastings,

15 Wis. 75.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 993.

Knowledge of maker's death.—A purchaser
in good faith, without notice, may recover

against the maker's estate, notwithstanding
that the indorser for whose accommodation it

was made put it into circulation fraudulently

as against the maker and that plaintiff pur-

chased with knowledge of the maker's death.

Clark V. Thayer, 105 Mass. 216, 7 Am. Rep.
511.

An attorney holding a note merely for

collection cannot confer title by indorsement
in the owner's name and delivery without the
owner's consent, even to an innocent pur-
chaser. Quigley v. Mexico Soutlievn Bank,
80 Mo. 289, 50 Am. Rep. 503.
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ciple one who has intrusted such an instrument to another cannot reclaim it fi'om

a Jwi-a ^(7e liolder °' or recover the amount thereof from the maker or a hona

fide purchaser to whom the maker paid it.^* The purchaser will, however, be
protected only to the extent of the consideration paid by him.'^

,
(vii) Illegality— (a) As Between Original Parties. As between the

original parties or persons having only their rights the illegality of the instru-

ment is a good defense.'* Thus it is available against one who gave no valuable

consideration for the instrument,^'' who purchased after maturity,'* or who took
the instrument with knowledge of its illegality.^'

(b) As Against Bona Fide Holders— (1) In General. Illegality is not as

a rule a defense to commercial paper in an action thereon by a iona fide holder
thereof, to whom it was transferred for value before maturity without notice.^

The misconduct of a trustee named in a
deed of trust given to indemnify the malier
of a note for a claim against the indemnitor
is no defense to the maker as against the as-

signee of the note. Barry r. Holderman, 6

J. J. Marsh. (Ky.) 471.

Violation of statute.— The right of a 6ona
fide holde"/' to recover is not affected by the
fact that it was transferred to him without
notice by the indorsee, in violation of a stat-

ute denouncing as an offense the disposition

of collateral security before maturity of the

debt secured. Gardner v. Gager, 1 Allen
(Mass.) 502.

Fraudulent disposition of renewed bill.

—

As against a hona fide holder it is no defense

to an accepter that the drawer fraudulently
disposed of a draft for which a subsequent
draft had been substituted. Whittle v. Hide,

etc., Nat. Bank, 7 Tex. Civ. App. 616, 26

S. W. 1011.

53. Mahan v. Dubuclet, 27 La. Ann. 45;
Odell r. Gray, 15 Mo. .337, 55 Am. Dec. 147;

Bradford v. Williams, 91 N. C. 7.

54. Branch v. Augusta Nat. Bank, 4 Kan.
App. 440, 49 Pac. 344; Florat v. Marchand,
26 La. Ann. 741.

55. Faulkner v. White, 33 Nebr. 199, 49

N. W. 1122.

Security.—Where the diverted note is "iven

to the holder to secure a debt he may recover

more than the amount of debt due. Stoddard
.'. Kimball, 6 Gush. (Mass.) 469.

56. Alabama.— Bozeman v. Allen, 48 Ala.

512.

Colorado.— Boughner v. Meyer, 5 Colo. 71,

40 Am. Rep. 139.

Georgia.— Poe r. Justices of Peace, Dudley

(Ga.) 249.

Iowa.— Payne v. Eaubinek, 82 Iowa 587,

48 N. W. 995': Merrill v. Packer, 80 Iowa 542,

45 N. W. 1076; Hanks v. Brown, 79 Iowa
560, 44 N. W. 811.

Viic Yorh.— Porter v. Knapp, 6 Lans.

(N. Y.) 125; Chesbrough v. Wright, 41 Barb.

(N. Y.) 28.

England.—Jennings r. Hammond, 9 Q. B. D.

225, '51 L. J. Q. B. 493, 31 Wkly. Rep. 40;

Robinson r. Bland, .2 Burr. 1077.

Canada.— Dansereau v. St. Louis, 18 Can.

Supreme Ct. 587: Smith v. McEachren, 1

Nova Scotia Dec. 299 ; Bell v. Riddell, 2 Ont.

25; Dion v. Boulanger, 4 Quebec Super. Ct.

358 ; Ireland V. Guess, 3 U. C. Q. B. 220.

See 7 Cent. Dig. tit. " Bills and Notes,"

I 971.

That the purpose for which money ad-

vanced was illegal by the laws of a foreign

country is no defense where the instrument
given therefor is valid in the country where
it is made and sought to be enforced. To-

ronto Bank.f. McDougall, 28 U. C. C. P.

345.

Money advanced for speculation.— In an
action on an unconditional note given by de-

fendant to plaintiff, it is no defense that
' plaintiff knew the money advanced was to be

used in speculation, where plaintiff ha^ no
interest in the profits or losses which defend-

ant might make or sustain, and where it was
not shown that he knew the speculation was
to be unlawful. Paker v. Magrath, 106 Ga.
419, 32 S. E. 370.

57. Brisbane v. Lestarjette, 1 Bay (S. C.

)

113.

58. Wing V. Dunn, 24 Me. 128.

59. California.— Jones i\ Hanna, 81 Cal.

507, 22 Pac. 883.

New Yorfc.— Devlin r. Brady, 36 N. Y. 531

[affirming 32 Barb. (N. Y.) 518]; Berry v.

Thompson, 17 Johns. (N. Y". ) 436 [affirming

3 Johns. Ch. (N. Y.) 395].

Rhode Island.— Atwood v. Weeden, 12 R. I.

293.

South Carolina.— Brisbane t'. Lestarjette,

1 Bay (S. C.) 113.

Tennessee.— Overton t: Bolton, 9 Heisk.
(Tenn.) 762, 24 Am. Rep. 367.

60. Alaiama.— Orr v. Sparkman, 120 Ala.

9, 23 So. 829; Bozeman r. Allen, 48 Ala. 512;
Ivey V. Nicks, 14 Ala. 564.

Arkansas.— Tucker v. Wilamouicz, 8 Ark.
157.

California.— Haight v. Joyce, 2 Cal. 64, 56
Am. Dec. 311.

Colorado.— Boughner v. Mever, 5 Colo. 71,

40 Am. Rep. 139.

District of Columbia.— Wirt v. Stubble-
field, 17 App. Cas. (D. C.) 283.

Georgia.— Parr r. Erickson, 115 Ga. 873,
42 S. E. 240; Smith v. Wood, 111 Ga. 221, 36
S. E. 649; Angier v. Smith, 101 Ga. 844, 28
S. E. 167; Rhodes v. Beall, 73 Ga. 641;
Meadow v. Bird, 22 Ga. 246; Poe v. Justices

[XIV, B, 2, e, (VII), (b). (1)]
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(2) Instruments Void Ab Initio. If the instrument is void ah initio, the

of Peace, Dudley (Ga.) 249. See also Jen-

kins V. Jones, 108 Ga. 556, 34 S. E. 149.

Illinois.— Eagle v. Kohn, 84 111. 292 ; Shir-

ley V. Howard, 53 111. 455; Hemenway v.

Cropsey, 37 111. 357; Sherman v. Blackman,
24 111. 347 ; Conkling v. Underhill, 4 111. 388

;

Adams v. Wooldridge, 4 111. 255; Hopmeyer
V. Frederick, 74 111. App. 301 ; Long v. Jones,

69 111. App. 615; Biegler v. Merchants' L. & T.

Co., 62 111. App. 560.

Indiana.— Schmueckle V. Waters, 125 Ind.

265, 25 N. E. 281; Tescher v. Merea, 118 Ind.

586, 21 N. E. 316; Sondheim v. Gilbert, 117

Ind. 71, 18 N. E. 687, 10 Am. St. Rep. 23j 5

L. R. A. 432; Johnston v. Dickson, 1 Blackf.

(Ind.) 256; Pape v. Hartwi^, 23 Ind. App.
333, 55 N. E. 271.

Iowa.— Payne v. Eaubiiiek, 82 Iowa 587, 48
N. W. 995; Merrill v. Packer, 80 Iowa 542,

45 N. W. 1076; Hanks v. Brown, 79 Iowa
560, 44 N. W. 811; Cook v. Weirman, 51
Iowa 561, 2 N. W. 386; Lake v. Streeter, 34
Iowa 601; Anderson v. Starkweather, 28 Iowa
409.

Kansas.— Draper v. Cowles, 27 Kan. 484;
Gross V. Funk, 20 Kan. 655.

Kentucky.— Roby 'O. Sharp, 6 T. B. Mon.
(Ky.) 375; Owings v. Grimes, 5 Litt. (Ky.)
331; Brown i'. U. S. Home, etc., Assoc, 12

Ky. L. Rep. 283, 13 S. W. 1085.
Louisiana.— Knox {. White, 20 La. Ann.

326. And see Coco v. Calliham, 21 La. Ann.
624.

Maine.— Heslan v. Bergeron, 94 Me. 395,

47 Atl. 896; Cottle v. Cleaves, 70 Me. 256;
Hapgood V. Needham, 59 Me. 442; Fields v.

Tibbetts, 57 Me. 358. 99 Am. Dec. 779; Bax-
ter V. Ellis, 57 Me. 178.

Maryland.— Herrick v. Swomley, 56 Md.
439; Gwynn v. Lee, 9 Gill (Md.) 137; Burt
V. Gwinn, 4 Harr. & J. (Md.) 507; Gwyn v.

Lee, 1 Md. Ch. 445.

Massachusetts.— Smith v. Livingston, 111
Mass. 342; Ayer v. Tilden, 15 Gray (Mass.)
178, 77 Am. Dec. 355; Cazet v. Field, 9 Gray
(Mass.) 329; Williams v. Cheney, 3 Gray
(Mass.) 215,

Minnesota.— Robinson v. Smith, 62 Minn.
62, 64 N. W. 90; Rochester First Nat. Bank
V. Bentley, 27 Minn. 87, 6 N. W. 422.

Mississippi.— Hart v. Livermore Foundry,
etc., Co., 72 Miss. 809, 17 So. 769.

Missouri.— Crawford v. Spencer, 92 Mo.
498, 4 S. W. 713, 1 Am. St. Rep. 745; Camp
V. Byrne, 41 Mo. 525; Third Nat. Bank v.

Tinsley, 11 Mo. App. 498.

Nebraska.— Cheney v. Janssen, 20 Nebr.
128, 29 N. W. 289; Sedgwick v. Dixon, 18

Nebr. 545, 26 N. W. 247; Darst v. Backus,
18 Nebr. 231, 24 N. W. 681 ; Evans v. De Roe,
15 Nebr. 630, 20 N. W. 99 ; Cheney v. Cooper,

14 Nebr. 415, 16 N. W. 471; State Sav. Bank
V. Scott, 10 Nebr. 83, 4 N. W. 314; Worten-
dyke v. Meehan, 9 Nebr. 221, 2 N. W. 339;

Smith V. Columbus State Bank, 9 Nebr. 31,

1 N. W. 893 [.disapproving Kittle v. De La-
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mater, 3 Nebr. 325] ; Moses v. Comstock, 4
Nebr. 516.

New Hampshire.— Gresit Palls Bank t.

Farmington, 41 N. H. 32; Doe v. Bumham,
31 N. H. 420; Norris v. Langley, 19 N. H.
423; Wentworth f. Blaisdell, 17 N. H. 275;
Clark t;. Rieker, 14 N. H. 44 ; Young v. Berk-
ley, 2 N. H. 410.

i/eio York.— Cowing v. Altman, 71 N. Y.

435, 27 Am. Rep. 70 [reversing 1 Thomps.
& C. (N. Y.) 494]; Warren r. Haight, 65

N. Y. 171; Chatham Bank v. Betts, 37 N. Y.

356 [affirming 9 Bosw. (N. Y.) 552, 23 How.
Pr. (N. Y.) 476]; Farmers', etc.. Bank r.

Parker, 37 N. Y. 148 ; Kitchel v. Schenck, 29
N. Y. 515; Birdsall v. Wheeler, 62 N. Y.
App. Div. 625, 71 N. Y. Suppl. 67; Canajo-
harie Nat. Bank v. Diefendorf, 51 Hun (N. Y.

)

642, 4 N. Y. Suppl. 262, 21 N. Y. St. 692;
Vosburgh v. Diefendorf. 48 Hun (N. Y.) 619,

1 N. Y. Suppl. 58, 16 N. Y. St. 493; Grimes
V. Hillenbrand, 4 Hun (N. Y.) 354, 6 Thomps.
& C. (N. Y.) 620; Hill v. Northrup, 1 Hun
(N. Y.) 612, 4 Thomps. & C. (N. Y.) 120;

Burton v. Stewart, 62 Barb. (N. Y.) 194;
Chesbrough v. Wright, 41 Barb. (N. Y.)

28; Smalley v. Doughty, 6 Bosw. (N. Y.) 66;
Odell V. Greenly, 4 Duer (N. Y.) 358; Gould
17. Armstrong, 2 Hall (N. Y.) 266; City Bank
V. Barnard, 1 Hall (N. Y.) 70; Paddock v.

Coates, 19 Misc. (N. Y.) 305, 44 N. Y. Suppl.

334; Allen V. MoFadden, 20 N. Y. Suppl.
360, 48 N. Y. St. 88; McKnight r. Wheeler,
6 Hill (N. Y.) 492; Safford v. Wyckoflf, 4
Hill (N. Y.) 442; Rockwell v. Charles, 2 Hill
(N. Y.) 499; Hackley v. Sprague, 10 Wend.
(N. Y.) 113; Vallett v. Parker, 6 Wend.
(N. Y.) 615; Munn V. Commission Co., 15
Johns. (N. Y.) 44, 8 Am. Dec. 219.

North Carolina.— Glenn v. Farmers' Bank,
70 N. C. 191.

Ohio.— Pickaway County Bank v. Prather,
12 Ohio St. 497 ; Stewart v. Simpson, 2 Ohio
Cir. Ot. 415.

Pennsylvania.— Northern Nat. Bank «.

Arnold, 187 Pa. St. 356, 40 Atl. 794 ; Hunter
V. Henninger, 93 Pa. St. 373; Haskell v.

Jones, 86 Pa. St. 173; Creed v. Stevens, 4
Whart. (Pa.) 223; Bank v. Flanigan, 15

Phila. (Pa.) 102, 39 Leg. Int. (Pa.) 264:
Metropolitan Nat. Bank v. Sieber, 11 Phila.

(Pa.) 558, 33 Leg. Int. (Pa.) 193.

South Carolima.— Johnson v. King, 3

McCord (S. C.) 365; Foltz v. Mey, 1 Bay
(S. C.) 486.

Tennessee.— Bradshaw v. Valkenburg, 97
Tenn. 316, 37 S. W. 88.

Texas.— Thompson v. Samuels, (Tex
1890) 14 S. W. 143 [criticizing ilonroe v.

Smelly, 25 Tex. 586, 78 Am. Dec. 541 ; Connor
V. Mackey, 20 Tex. 747; Norvell v. Oury, 13

Tex. 31] ; Roach v. Davis, (Tex. Civ. App.
1900) 54 S. W. 1070; Campbell v. Jones, 2
Tex. Civ. App. 263, 21 S. W. 723 ; Stewart v.

Miller, 3 Tex. App. Civ. Cas. § 292. But sea

Koquemore v. Alloway, 33 Tex. 461.
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defense of illegality is available even against an innocent purchaser for value,

before maturity and without notice.'*

Vermont.— Pendar v. Kelley, 48 Vt. 27;
Converse v. Foster, 32 Vt. 828; Pindar v.

Barlow, 31 Vt. 529.

Virginia.— Lynchburg Nat. Bank v. Scott,

91 Va. 652, 22 S. E. 487, 50 Am. St. Rep. 860,
29 L. R. A. 827.

Wisconsin.—Armstrong v. Gibson, 31 Wis.
61, 11 Am. Rep. 599; Howard v. Boorman,
17 Wis. 459; Cornell v. Hichens, 11 Wis. 353.

Urdted /Stotes.— Tilden v. Blair, 21 Wall.
(U. S.) 241, 22 L. ed. 632; Goodman v. Sim-
onds, 20 How. (U. S.) 343, 15 L. ed. 934;
Hamilton v. Fowler, 99 Fed. 18, 40 C. C. A.
47; Press Co. v. Hartford City Bank, 58
Fed. 321, 7 C. C. A. 248 [affirming 56 Fed.

260]; Jackson v. Foote, 11 Biss. (U. S.) 223,

12 Fed. 37; St. Louis Third Nat. Bank v.

Harrison, 3 McCrary (U. S.) 316, 10 Fed.
243; Palmer v. Call, 2 McCrary (U. S.)

522, 7 Fed. 737; Hatch v. Burroughs, 1

Woods (U. S.) 439, 11 Fed. Cas. No. 6,203.

EngUmd.— Edwards v. Dick, 4 B. & Aid.

212, 23 Rev. Rep. 255, 6 E. C. L. 455 ; Day v.

Stuart, 6 Bing. 109, 3 M. & P. 334, 19 E. C. L.

57; Lilley v. Rankin, 56 L. J. Q. B. 248, 55
L. T. 814.

See 7 Cent. Dig. tit. "Bills and Notes,"

i§ 971-982.

Equitable actions.— The word " action " as

used in Mich. Comp. Laws, § 1316, provid-

ing that, in any action brought on negotiable

paper which is based on a usurious consider-

ation, if plaintiflF became iona fide purchaser

before maturity he shall be entitled to recover

unless he had notice of the usury before bring-

ing suit, includes a suit in equity as well as

an action at law. Coatsworth v, Barr, 11

Mich. 199.

Statutory provisions.— Me. Rev. Stat. c.

69, § 6, precluding the maker from interpos-

ing the defense of usury against an indorser

for value without notice, is not controlled by
section 2, which permits any debtor to prove

usury and avoid the payment of the excess

taken. Wing v. Dunn, 24 Me. 128.

61. Alabama.— Hanover Nat. Bank v.

Johnson, 90 Ala. 549, 8 So. 42; Hawley v.

Bibb, 69 Ala. 52; Bozeman v. Allen, 48 Ala.

512; Pearson v. Bailey, 23 Ala. 537; Fairs v.

King, 1 Stew. (Ala.) 255.

Arkansas.— Wyatt v. Wallace, 67 Ark. 575,

55 S. W. 1105.

California.— Haight v. Joyce, 2 Cal. 64,

56 Am. Dec. 311.

Connecticut.— Conklin v. Roberts, 36 Conn.

461; Townsend v. Bush, 1 Conn. 260.

Georgia.— Jones Dannenberg Co., 112

Ga. 426, 37 S. E. 729, 52 L. R. A. 271 ; Clarke

V. Havard, 111 Ga. 242, 36 S. E. 837, 51

L. R. A. 499; Atlanta Sav. Bank v. Spencer,

107 Ga. 629, 33 S. E. 878; Weed v. Bond, 21

Ga. 195.

Illinois.— 'Wniia.ms v. Judy, 8 111. 282, 44

Am. Dec. 699; Hopmeyer v. Frederick, 74 111.

App. 301; Pope v. Hanke, 52 111. App. 453;

International Bank v. Vankirk, 39 111. App.
23.

Indiana.— Sondheim v. Gilbert, 117 Ind.

71, 1« N. E. 687, 10 Am. St. Rep. 23, 5 L. R. A.
432; Aurora v. Wise, 22 Ind. 88, 85 Am. Dec.

413 ; Irwin v. Marquett, 26 Ind. App. 383, 59
N. E. 38, 84 Am. St. Rep. 297.

Iowa.— Traders' Bank v. Alsop, 64 Iowa
97, 19 N. W. 863.

Kentucky.— Union Nat. Bank v. Brown,
(Ky. 1897) 41 S. W. 273; True v. Triplett,

4 Mete. (Ky.) 57; Early v. McCart, 2 Dana
(Ky.) 414; Thompson v. Moore, 4 T. B. Mon.
(Ky.) 79; Nunn v. Citizens' Bank, 21 Ky.
L. Rep. 961, 53 S. W. 665.

Louisiana.— Baldwin v. Sewell, 23 La. Ann.
444; Levy v. Gremillion, 21 La. Ann. 635;
Groves v. Clark, 21 La. Ann. 567.

Maryland.— See Burt v. Gwinn, 4 Harr.
& J. (Md.) 507.

Massachusetts.— Stevens v. Wood, 127

Mass. 123; Bridge v. Hubbard, 15 Mass. 96,

8 Am. Dee. 86 ; Bayley v. Taber, 5 Mass. 286,

4 Am. Dec. 57.

Michigan.— See Maine Mile-Track Assoc, v.

Hammond, 127 Mich. 690, 87 N. W. 135.

Mississippi.— Lucas v. Waul, 12 Sm. & M.
(Miss.) 157; Torrey v. Grant, 10 Sm. & M.
(Miss.) 89.

Missouri.— Morris v. White, 83 Mo. App.
194.

Nebraska.— Larson v. Pender First Nat.
Bank, 62 Nebr. 303, 87 N. W. 18; Kittle t.

De Lamater, 3 Nebr. 325.

New Hampshire.— Wentworth v. Blaisdell,

17 N. H. 275.

New York.— Claflin v. Boorum, 122 N. Y.

385, 25 N. E. 360, 33 N. Y. St. 640; Union
Bank v. Gilbert, 8? Hun (N. Y.) 417, 31 N. Y.

Suppl. 945, 64 N. Y. St. 740 ; Grimes v. Hil-

lenbrand, 4 Hun (N. Y.) 354, 6 Thomps. & C.

(N. Y.) 620; Gould v. Armstrong, 2 Hall

(N. Y.) 266; Aeby v. Rapelye, 1 Hill (N. Y.)

9; Vallett v. Parker, 6 Wend. (N. Y.) 615;
Powell V. Waters, 8 Cow. (N. Y.) 669; Wilkie
V. Roosevelt, 3 Johns. Cas. (N. Y.) 206, 2

Am. Dec. 149.

North Carolina.— Faison v. Grandy, 128

N. C. 438, 38 N. E. 897, 83 Am. St. Rep. 693

[affirming 126 N. C. 827, 36 S. B. 276] ; Ward
V. Sugg, 113 N. C. 489, 18 S. E. 717, 24
L. R. A. 280; Glenn v. Farmers' Bank, 70
N. C. 191.

Ohio.— Lagonda Nat. Bank v. Portner, 46
Ohio St. 381, 21 N. E. 634.

Pennsylvania.— Harper v. Young, 112 Pa.

St. 419, 3 Atl. 670; Unger v. Boas, 13 Pa. St.

601.

South Carolina.— Mordecai v. Dawkins, 9

Rich (S. C.) 262; Gaillard v. Le Seigneur, 1

McMull. (S. C.) 225; Solomons v. Jones, 3

Brev. (S. C.) 54, 5 Am. Lee. 538; Payne v.

Trezevant, 2 Bay (S. C.) 23; Bell v. Wood,
1 Bay (S. C.) 249.

Texas.— Gilier v. Hearne, 79 Tex. 120, 14

[XIV, B, 2, e. (vii), (b), (2)]



4:8 [8 Cye.j COMMERCIAL PAPER

(c) Instruments Made an Sunday. That a note was executed or a bill drawn
on Sunday is not a defense against a honafide holder for value and without notice,

where there is nothing on the face of the instrument to indicate that fact;^' but

this rule does not apply where the contract by which the instrument was acquired

was itself made on Sunday.**

(d) Usurious Instruments— (1) In General. In some jurisdictions promis-

sory notes embracing usurious interest are held to be void, even in the hands of a

honafide purchaser,*^ but where the note is valid in its inception, although there

are decisions to the contrary,*' the general rule is that the maker or indorser

S. W. 1031; Andrews v. Hoxie, 5 Tex. 171;
Noel V. Clark, 25 Tex. Civ. App. 136, 60 S. W.
356; Smith v. Mason, (Tex. Civ. App. 1897)
39 S. W. 188; Mason First Nat. Bank v.

Ledbetter, (Tex. Civ. App. 1896) 34 S. W.
1042; Campbell v. Jones, 2 Tex. Civ. App.
263, 21 S. W. 723.

Yermont.— Streit v. Sanborn, 47 Vt. 702;
Converse v. Foster, 32 Vt. 828.

Wt/omirosr.— Swinney v. Edwards, (Wyo.
1898) 55 Pao. 306.

United States.—Atlas Nat. Bank v. Holm,
71 Fed. 489, 19 C. C. A. 94; Rodecker v. Lit-

tauer, 59 Fed. 857, 8 C. C. A. 320; Root v.

Godard, 3 McLean (U. S.) 102, 20 Fed. Cas.

No. 12,037; Hatch v. Burroughs, 1 Woods
(U. S.) 439, 11 Fed. Cas. No. 6,203.

England.— Clubb v. Hutsou, 18 C. B. N. S.

414, 114 E. C. L. 414; Lowe v. Waller, Dougl.
736; Bowyer v. Bampton, 2 Str. 1155.

Canada.— Summerfeldt v. Worts, 12 Ont.
48.

Obligations incuired through gaming are
in many jurisdictions made void by statute,

regardless of the good faith of the holder
(Western Nat. Bank v. Rocky Ford State
Bank, (Colo. App. 1902) 70 Pac. 439; Chapin
V. Dake, 57 111. 295, 11 Am. Rep. 15; Wil-
liams V. Judy, 8 111. 282, 44 Am. Dee. 699;
Irwin V. Marquett, 26 Ind. App. 383, 59 N. E.

38, 84 Am. St. Rep. 297; Morris v. White,
83 Mo. App. 194. See, generally. Gaming),
but it is only by virtue of statute that this is

the case (Haight v. Joyce, 2 Cal. 64, 56 Am.
Dec. 311 ; Evans v. Morley, 20 U. C. Q. B. 238;
Wallbridge v. Becket, 13 U. C. Q. B. 395;
Burr V. Marsh, (Mich. T.) 4 Vict.).

The statute need not expressly declare the
instrument void. It is enough if it does so
by implication. Snoddy v. American Nat.
Bank, 88 Tenn. 573, 13 S. W. 127, 17 Am. St.

Rep. 918, 7 L. R. A. 705.

The illegality must be clearly proved
against a hona fide purchaser for value with-
out notice. Newman c. Blades, 21 Ky. L.

Rep. 1353, 54 S. W. 849.

The remedy of the indorsee is against the
indorser. Bowyer v. Bampton, 2 Str. 1155.

62. Arkansas.— Trieber v. Commercial
Bank, 31 Ark. 128.

Georgia.— Harrison v. Powers, 76 Ga. 218;
Ball V. Powers, 62 Ga. 757.

Iowa.— Clinton Nat. Bank v. Graves, 48
Iowa 228.

Kentucky.— Gray Tie, etc., Co. v. Farmers'
Bank, 22 Ky. L. Rep. 1333, 60 S. W. 537.
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Maine.— Cumberland Bank v. Mayberry, 48
Me. 198.

Massachusetts.—Cranson v. Goss, 107 Mass.
439, 9 Am. Rep. 45.

Michigan.— Vinton v. Peck, 14 Mich. 287.

New Ham,pshire.— State Capital Bank v.

Thompson, 42 N. H. 369.

Pennsylvania.— Waverly First Nat. Bank
V. Furman, 4 Pa. Super. Ct. 415.

Canada.— Crombie v. Overholtzer, 1 1 U. C.

Q. B. 55; Houliston v. Parsons, 9 U. C. Q. B.
681.

See 7 Cent. Dig. tit. "Bills and Notes,"

S 974.

The surety of a note cannot set up against
a transferee after maturity the fact that the

note, although purporting to have been exe-

cuted on a, secular day, was executed on Sun-
day, where he does not show that any equity

existed in his favor as against the payee.
Leightman v. Kadetska, 58 Iowa 676, 12

N. W. 736, 43 Am. Rep. 129.

63. Harrison v. Powers, 76 Ga. 218.

64. Stokeley v. Buckler, 22 Ky. L. Rep.
1740, 61 S. W. 460; Faison v. Grandy, 128

N. C. 438, 38 S. E. 897, "^3 Am. St. Rep. 693.

A statute giving validity to a usurious note
in the hands of a bona fide purchaser without
notice will not operate retrospectively on a
usurious note executed before its enactment.
North Bridgewater Bank i;. Copeland, 7 Allen
(Mass.) 139; Hackley v. Sprague, 10 Wend.
(N. y.) 113.

Pro tanto defense.—Under Mass. Rev. Stat.

c. 35, § 2, and Mass. Stat. (1846), c. 199,

usury between the payee and maker of a
promissory note is a good defense for the lat-

ter pro tanto to the note in the hands of a
iona fide indorsee, to whom it was indorsed
before maturity for full value and without
notice of the usury. Kendall v. Robertson,
12 Cush. (Mass.) 156. See also Miles v.

Kelley, 16 Tex Civ. App. 147, 40 S. W. 599,

where it is held that a usurious note in the

hands of an innocent purchaser is void as to

the interest, and judgment can be rendered
thereon only for the balance of principal un-
paid.

New ptomise.—^A promise by the maker to
an innocent holder of usurious paper to pay
it, if indulgence is given, is binding on him
and may be enforced if the delay is given.

Palmer v. Severance, 8 Ala. 53.

65. Lloyd v. Keach, 2 Conn. 175, 7 Am.
Dec." 256; Brittin v. Freeman, 17 N. J. L.

191; Fish V. De Wolf, 4 Bosw. (N. Y.) 573.
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cannot defend on tlie ground that the note was subsequently transferred

usuriously.*'

(2) Accommodation Paper. In respect to accommodation notes sold or

negotiated at a greater rate of discount than legal interest the authorities are

not uniform. Thus there are decisions to the effect that the purchaser of such
paper from the payee who pays less than the face of the instrument stands in the

same situation in respect to the defense of usury as if he were the payee named,
and although he has no knowledge of the accommodation."'' On the other hand
it is held that the defense is unavailable against such a purchaser unless he had
knowledge of the character of the paper.**

(3) Corporate Notes. Where by statute a corporation cannot interpose the

defense of usury to a note, the indorsers of the instrument or sureties thereon are

likewise precluded.*'

See also Torrey v. Grant, 10 Sm. & M. (Miss.)

66. Alabama.—Saltmarsh v. Planters', etc..

Bank, 17 Ala. 761.

Iowa.— Dickerman v. Day, 31 Iowa 444, 7

Am. Rep. 156.

Maine.— Farmer v. Sewall, 16 Me. 456

;

Clapp V. Hanson, 15 Me. 345; French v.

Grindle, 15 Me. 163.

Massachusetts.—^Knights v. Putnam, 3 Pick.

(Mass.) 184; Churchill v. Suter, 4 Mass. 156.

Tfew Jersey.— Brittin v. Freeman, 17

N. J. L. 191.

New York.— Rapelye v. Anderson, 4 Hill

(N. Y.) 472; Cram v. Hendricks, 7 Wend.
(N. Y.) 569; Ricei;. Mather, 3 Wend.(N. Y.)

62; Powell V. Waters, 8 Cow. (N. Y.) 669;
Munn V. Commission Co., 15 Johns. (N. Y.)

44, 8 Am. Dec. 219; Holmes v. Williams, 10
Paige (N. Y.) 326, 40 Am. Dec. 250; Holford

r. Blatchford, 2 Sandf. Ch. (N. Y.) 149.

Tennessee.—-May v. Campbell, 7 Humphr.
(Tenn.) 450.

United States.— Nichols v. Pearson, 7 Pet.

(U. S.) 103, 8 L. ed. 623.

The taking of usurious interest upon one
negotiable promissory note cannot be set up
in defense to an action upon another such

note held by the same person. Primrose v.

Anderson, 24 Pa. St. 215.

67. Alabama.— Carlisle v. Hill, 16 Ala.

398; Metcalf v. Watkins, 1 Port. (Ala.) 57.

Maryland.— Williams v. Banks, 11 Md.
198; Cockey v. Forrest, 3 Gill & J. (Md.)

482; Sauerwein v. Brunner, 1 Harr. & G.

(Md.) 477.
Massachusetts.— Whitten v. Hayden, 7

Allen (Mass.) 407; Sylvester v. Swan, 5

Allen (Mass.) 134, 81 Am. Dec. 734; Van
Schaack v. Stafford, 12 Pick. (Mass.) 565;

Knights V. Putnam, 3 Pick. (Mass.) 184;

Churchill v. Suter, 4 Mass. 156.

New rorfc.— Clark v. Sisson, 22 N. Y. 312

[affirming 5 Duer (N. Y.) 468, 4 Duer(N. Y.)

408] ; Catlin v. Gunter, 11 N. Y. 368, 62 Am.
Dec. 113; Hall v. Earnest, 36 Barb.

(N. Y.) 585; Bossahge v. Ross, 29 Barb.

(N. Y.) 576; Dowe v. Schutt, 2 Den. (N. Y.)

621; Dix V. Van Wyek, 2 Hill (N. Y.) 522;

Aeby «. Rapelye, I Hill (N. Y.) 9; Cram v.

Hendricks, 7 Wend. (N. Y.) 569; Powell v.

Waters, 17 Johns. (N. Y.) 176; Munn v.

[4]

Commission Co., 15 Johns. (N. Y.) 44, 8
Am. Dec. 219; Wilkie v. Roosevelt, 3 Johns.
Cas. (N. Y.) 66; Jones v. Hake, 2 Johns.
Cas. (N. Y.) 60; Holmes v. Williams, 10
Paige (N. Y.) 326, 40 Am. Dec. 250; Pratt
V. Adams, 7 Paige (N. Y.) 615; Holford v.

Blatchford, 2 Sandf. Ch. (N. Y.) 149.

Ohio.— Corcoran v. Powers, 6 Ohio St. 19.

Texas.— Connor v. Donnell, 55 Tex. 167.

An allegation by an accommodation in-

dorser that plaintiff purchased the note in

suit at a usurious discount is insufficient for

failing to show that the instrument was pur-
chased of the party accommodated. Archer
V. Shea, 14 Hun (N. Y.) 493.

68. Connectiout.— Humphrey v. Clark, 27
Conn. 381; Middletown Bank v. Jerome, 18

Conn. 443; Smith v. Beach, 3 Day (Conn.)
268.

IllirMis.— Sherman v. Blackman, 24 III.

347.

Iowa.— Dickerman v. Day, 31 Iowa 444,

7 Am. Rep. 156.

Louisiana.— Byrne v. Grayson, 15 La. Ann.
457.

New York.— Jackson v. Fassitt, 33 Barb.
(N. Y.) 645, 12 Abb. Pr. (N. Y.) 281, 21

How. Pr. (N. Y.) 279.

Pennsylvania.— Gaul v. Willis, 26 Pa. St.

259.

Tennessee.— Ramsey v. Clark, 4 Humphr.
(Tenn.) 244, 40 Am. Dec. 245.

Virginia.— Whiteworth v. Adams, 5 Rand.
(Va.) 333; Taylor v. Bruce, Gilm. (Va.) 42.

Wisconsin.— Otto v. Durege, 14 Wis. 571.

False representations.— If a third party
takes a note which never had a legal mcep-
tion at a deduction greater than legal inter-

est, under a deceitful representation made by
the agent of the maker that it has been put
into the market for value in the regular
course of business, the latter cannot set up
the falsity of the agent's statements to de-

fend the action. Campbell v. Nichols, 33

N. J. L. 81.

69. Union Nat. Bank v. Wheeler, 60 N. Y.

612 [distinguishing Merchants Exch. Nat.

Bank v. Commercial Warehouse Co., 49 N. Y.

635, where it was held that the statute only
prevents a corporation from avoiding its own
contract on the ground of usury] ; Rosa v.

Butterfield, 33 N. Y. 665; Stewart v. Bram-
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(4) Renewed oe Substitqtbd Instrument. A second bill or note which ii

merely a renewal or substitution for the first is subject to the defense of usury

which existed as to the original ; '" but if commercial paper void for usury is

renewed by a hona -fide holder without notice, at the instance of the maker or

other parties thereto, the defense of usury cannot be set up in an action on the

new instrument.''

(viii) Inoapaoitt OB Want of Authoeitt of Parties— (a) Legal or

Mental Condition. Defenses going to show that no valid contract was ever

made because of the parties' legal incapacity are admissible against all holders, if

not waived or barred." Thus even as against a hona fide holder it may be shown
that the maker or iudorser of the instrument in suit was a married woman, without

statutory authority to bind herself at the time of such execution or indorsement ;

"

hall, 11 Hun (N. Y.) 139; Hungerford's
Bank v. Dodge, 30 Barb. (N. Y.) 626. Con-
tra, Hungerford's Bank v. Potsdam, etc., R.

Co., 10 Abb. Pr. (N. Y.) 24 [reversing 9 Abb.

Pr. (N. Y.) 124].

70. Clark v. Sisson, 4 Duer (N. Y.) 408, 5

Duer (N. Y.) 468.

In Iowa, by statute, the iona fide indorsee

of a renewal note which includes usurious in-

terest can recover the amount of the consid-

eration paid of the indorser only. Brown v.

Wilcox, 15 Iowa 414.

Forfeiture of interest.— If each renewal of

a note tainted with usury is accompanied by
a new payment of usury, the forfeiture of

threefold the amount of all the illegal in-

terest so received will be deducted in an ac-

tion by an indorsee for value before matu-
rity of the last note, although prior to the
last renewal the payee had procured the note
then held by him to be discounted at a bank,
and agreed for the renewal while it was thus
out of his hands. Knapp v. Briggs, 2 Allen
(Mass.) 551.

71. Masterson v. Grubbs, 70 Ala. 406;
Mitchell V. McCullough, 59 Ala. 179; Jack-
son V. Fassitt, 33 Barb. (N. Y.) 645, 12
Abb. Pr. (N. Y.) 281, 21 How. Pr. (N. Y.)
279; Smalley v. Doughty, 6 Bosw. (N. Y.)

66; Powell V. Waters, 8 Cow. (N. Y.) 669;
Brinckerhoff v. Foote, 1 Hoffm. Ch. (N. Y.)
291; Palmer v. Call, 2 McCrary (U. S.) 522,

7 Fed. 737. See also Witham v. Lee, 4
Esp. 264.

New note by indorser.—An indorser of
notes discounted at an illegal rate, to whom
they are surrendered on his giving his own
note therefor, cannot in an action on such
note deduct the usurious interest exacted and
paid on the intended notes. Macungie Sav.
Bank v. Hottenstein, 89 Pa. St. 328.

Knowledge of usury before renewal.—^Where
new security is given to a hona fide holder of

a usurious note, usury cannot be set up as a
defense, although the holder had knowledge
thereof after the note was acquired by him,
but before the new security was given. Smed-
berg V. Simpson, 2 Sandf. (N. Y.) 85.

Liability for interest.—Where the pur-
chaser is ignorant of its taint of usury and
renews it at a legal rate at the solicitation of

its maker and his sureties they cannot deny
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their liability for interest for the time of

the extension. Smith v. White, (Tex. Civ.

App. 1893) 25 S. W. 809.

72. Anglo-Californian Bank v. Ames, 27
Fed. 727.

Who may urge incapacity.—^As the contract
of a person of unsound mind is binding till

avoided by himself or his legal representative,

it follows that such incapacity of an indorser

of the holder cannot be set up by the maker
in an action against him. Carrier v. Sears,

4 Allen (Mass.) 336, 81 Am. Dec. 707.

73. Alabama.— Scott v. Taul, 115 Ala. 529,
22 So. 447.

Louisiana.— Conrad v. Le Blanc, 29 La.
Ann. 123; Sprigg v. Boissier, 5 Mart. N. S.

(La.) 54.

Michigan.— Waterbury v. Andrews, 67
Mich. 281, 34 N". W. 575; Johnson v. Suther-
land, 39 Mich. 579.

Missouri.— Comings v. Leedy, 114 Mo. 454,
21 S. W. 804.

Hew Jersey.— Eahway Nat. Bank v. Brew-
ster, 49 N. J. L. 231, 12 Atl. 769.

Hew York.— Linderman v. Farquharson,
101 N. Y. 434, 5 N. E. 67; Scudder v. Gori,

3 Bob. (N. Y.) 661; Loweree v. Babeock, 8

Abb. Pr. N. S. (N. Y.) 255; Corn E.^cch. Ins.

Co. V. Babeock, 8 Abb. Pr. N. S. (N. Y.) 246.

Texas.— See Noel v. Clark, 25 Tex. Civ.

App. 136, 60 S. W. 356.

Contra, Laster v. Stewart, 89 Ga. 181, 15
S. E. 42; Perkins v. Rowland, 69 Ga. 661;
Leitner v. Miller, 49 Ga. 489.

See 7 Cent. Dig. tit. " Bills and Notes,"

5 945.

In California a note of a feme covert is

valid in the hands of an innocent purchaser
for value before maturity, although as be-

tween herself and the payee it was agreed
that payment would never be required. Goad
r. Moulton, 67 Cal. 536, 8 Pac. 63.

Slarried woman as surety.—^Under the In-

diana statute (Ind. Rev. Stat. (1881),,

§ 5119) a note executed by a married woman
as surety is void as to her, even in the hands
of an innocent purchaser for value acquired
in the regular course of business. She, how-
ever, alone can claim the benefit of the stat-

ute. Voreis v. Nussbaum, 131 Ind. 267, 31
N. E. 70, 16 L. R. A. 45.

Under a statute permitting a feme covert
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that the maker of the instrument was an infant;'^ or that the party was
insane at the time of the execution of the instrument,'^ altliough if it is lield that

the instrument is given for necessaries or other adequate consideration of benefits

furnished the maker in good faith, without knowledge of his unsound mental
condition, it may be enforced to the extent of the value of the consideration so

fui-nished.'^ So too it has been held that complete intoxication of the maker at

the time of the execution of a negotiable instrument is a good defense, even
against a hona fide holder ; ''' but the better rule is that wliile such a defense

would be good against the payee,'^ or between an indorsee and his immediate

to bind her separate estate, a note made by a
married woman stating that it was given for

the benefit of her separate estate is valid in

the hands of a purchaser in good faith, al-

though the payee knew that such statement
was false, as such knowledge could not be

imputed to a third party who purchased in

good faith. Nott v. Thomson, 35 S. C. 461,

14 S. E. 940.

74. Galifornia.— Buzzell v. Bennett, 2

Cal. 101.

Georgia.— Howard v. Simpkins, 70 Ga.
322.

Illinois.— Morton v. Steward, 5 111. App.
533.

Indiana.— A^ers v. Burns, 87 Ind. 245, 44
Am. Rep. 759; Henderson v. Fox, 5 Ind. 489.

Iowa.— Des Moines Ins. Co. v. Mclntire,
99 Iowa 50, 68 N. W. 565.

New Jersey.— See Fenton t: White, 4
N. J. L. 115.

New York.— Goodsell v. Myers, 3 Wend.
(N. Y.) 479; Swasey v. Vanderheyden, 10

Johns. (N. Y.) 33.

Pennsylvania.— Montgomery v. Brown, 1

Del. Co. (Pa.) 307, where the note was
given in payment for necessaries.

England.— Williamson v. Watts, 1 Campb.
552; Burgess v. Merrill, 4 Taunt. 468; True-

man V. Hurst, 1 T. R. 40.

But see Dubose v. Wheddon, 4 McCord
(S. C.) 221; Bradley v. Pratt, 23 Vt. 378,

which hold that where the consideration was
necessaries furnished the infant, the defense

of infancy could not be set up against the

note in the hands of the original payee.

75. Conneeticut.— Grant v. Thompson, 4

Conn. 203, 1.0 Am. Dec. 119. See also Web-
ster V. Woodford, 3 Day (Conn.) 90.

Indiana.— McClain v. Davis, 77 Ind. 419.

Kentucky.— Taylor v. Dudley, 5 Dana
(Ky.) 308.

Massachusetts.— Mitchell v. Kingman, 5

Pick. (Mass.) 431.

New Hampshire.— Burke v. Allen, 29 N. H.
106, 61 Am. Dec. 642.

New York.— See Rice v. Peet, 15 Johns.

(N. Y.) 503.

Oftio.— Hosier v. Beard, 54 Ohio St. 398,

42 N. E. 1040, 56 Am. St. Rep. 720, 35

L. R. A. 161.

Pennsylvania.— Moore v. Hershey, 90 Pa.

St. 196.

United States.— Anglo-Californian Banku.
Ames, 27 Fed. 727.

England.— Sentance v. Poole, 3 C. & P. 1,

14 E. 0. L. 419; Aleock v. Alcock, 3 M. 4 G.

268, 42 E. C. L. 147. Although it was for-

merly held in England that a person could

not be allowed to " stultify himself " by set-

ting up his lunacy in defense against a con-

tract made by him. Beverley's Case, 4 Coke
1236; Dane r. Kirkwall, 8 C. & P. 679, 34
E. C. L. 958 ; Brown v. Jodrell, 3 C. & P. 30,

M. & M. 105, 14 E. C. L. 434; Stroud v. Mar-
shall, Cro. Eliz. 398 ; Levy v. Baker, M. & M.
106, 22 E. C. L. 483.

See 7 Cent. Dig. tit. "Bills and Xotes,"

§ 945.

Surety of unsound mind.— A person who is

non compos mentis, who signs a note as

surety, cannot be held thereon, even though
the party taking the note had no knowledge
of the fact that the surety's mind was un-
sound. Van Patton v. Beals, 46 Iowa 62.

In Pennsylvania the rule has been laid

down that an accommodation indorser of a
promissory note who receives no benefit there-

from, either to himself or his estate, may
defend against a bona fide holder on the

ground that he was non compos mentis at

the time of the indorsement, and this even
where the holder had at the time of the trans-

fer to him no knowledge of the indorser's

lunacy. He may, however, recover provided
he had no knowledge of the lunacy, and the
note was obtained without fraud and upon
a proper consideration. Wirebach v. Easton
First Nat. Bailk, 97 Pa. St. 543, 39 Am. Rep.
821.

Where a lunatic indorsed a note for accom-
modation, which was merely a renewal of a
note he had previously indorsed in the same
manner while sane, he is liable to the holder
in good faith who received it before the in-

dorser was adjudged insane and without no-

tice thereof. Snyder v. Laubaeh, 7 Wkly.
Notes Cas. (Pa.) 464.

76. Shoulters v. Allen, 51 Mich. 529, 10
N. W. 888; Hosier v. Beard, 54 Ohio St. 398.
42 N. E. 1040, 56 Am. St. Rep. 720, 35
L. R. A. 161.

77. Caulkins v. Fry, 35 Conn. 170.

78. ArkOMsas.— Taylor v. Purcell, 60 Ark.
606, 31 S. W. 567, where stress was laid upon
the necessity of complete intoxication in order
to render the contract void.

Maryland.— Johns v. Fritchey, 39 Md. 258.
New Jersey.— Burroughs v. Richman, 13

N. J. L. 233, 23 Am. Dec. 717.
North Carolina.— See Morris v. Clay, 53

N. C. 216.

Pennsylvania.— McSparran v. Neeley, 91
Pa. St. 17.

[XIV, B, 2, e, (vm). (a)]
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indorser," the maker's intoxication cannot be interposed against a hona fide
holder for valne.^

(b) From Fiduciary Relationship— (1) Agents. That a maker or indorser
of commercial paper, purporting to act in the capacity of agent, had no authority,

either real or apparent, to so act, is a defense, regardless of the status of the

holder.^' So too where the limitation of the agent's authority is made to appear
upon the face of the instrument or otherwise, the principal will not be bound
beyond the authority given to such agent.^^ But the fact that an agent exceeds
his authority in executing or transferring negotiable paper will not constitute a
defense to an innocent holder, where he acts within the apparent scope of his

authority.^

South Carolina.— See Berkley v. Cannon, 4
Rich. (S. C.) 136.

Utah.— Smith v. Williamson, 8 Utah 219,
30 Pac. 753.

England.— Gore v. Gibson, 9 Jur. 140, 14
L. J. Exch. 151, 13 M. & W. 623; Yates v.

Boon, 2 Str. 1104. See also Gregory v. Fraser,
3 Campb. 454.

Degree of intoxication.— In Cavender v.

Waddingham, 5 Mo. App. 457, 465, the de-

gree of intoxication held necessary to avoid
a contract is thus stated by the court:
" Mere excitement from the use of intoxicat-

ing liquors is not such drunkenness as will

enable a party to avoid his contract ; such ex-

citement and drunkenness must be excessive
and absolute, so as to suspend the reason and
create impotence of mind at the time of en-

tering into the contract."

79. Gore v. Gibson, 9 Jur. 140, 14 L. J.

Exch. 151, 13 M. & W. 623.

80. Miller v. Finley, 26 Mich. 249, 12 Am.
Rep. 306; McSparran v. Neeley, 91 Pa. St.

17; State Bank v. McCoy, 69 Pa. St. 204, 8

Am. Rep. 246 ; Northam v. Latouche, 4 C. & P.

140, 19 E. C. L. 446. See also Stigler v.

Anderson, (Miss. 1893) 12 So. 831.

81. New Hampshire.— Eaton v. Berwin, 49
N. H. 219; Andover v. Grafton, 7 N. H. 298.

New Yorlc.— Mechanics' Bank v. New York,
etc., R. Co., 13 N. Y. 599.

Vermon*.— Holden v. Durant, 29 Vt. 184.

United States.— Dexter Sav. Bank v.

Friend, 90 Fed. 703; Root v. Godard, 3 Mc-
Lean (U. S.) 102, 20 Fed. Cas. No. 12,037.

England.— Fearn v. Filica, 14 L. J. C. P.

15, 7 M. & G. 513, 8 Scott N. P. 241, 49
E. C. L. 513.

82. Connecticut.— Ladd v. Franklin, 37
Conn. 53.

New .Jersey.—Dowden v. Cryder, 55 N. J. L.

329, 26 Atl. 941.

New York.— Beach v. Vandewater, 1 Sandf.
(N. y.) 265.

Tennessee.— Wiiott Nat. Bank v. Western,
ete., R. Co., 70 Tenn. 676.

England.— Attwood v. Munnings, 7 B. & C.

278, 6 L. J. K. B. O. S. 9, 1 M. & R. 66, 31

Rev. Rep. 194, 14 E. C. L. 130 (in which case

the acceptance was by procuration) ; Stagg
V. Elliott, 12 C. B. N. S. 373, 9 Jur. N. S. 158,
31 L. J. C. P. 260, 6 L. T. Rep. N. S. 433, 10
Wkly. Rep. 647, 104 E. C. L. 373; Grant v.

Norway, 10 C. B. 665, 15 Jur. 296, 20 L. J.

[XIV, B, 2, e. (vm), (a)]

C. p. 93, 70 E. C. L. 665 ; Alexander v. Mac-
kenzie, 6 C. B. 766, 13 Jur. 346, 18 L. J. C. P.
94, 60 E. C. L. 766. See also East India Co.
V. Tritton, 3 B. & C. 280, 5 D. & R. 214, 3
L. J. K. B. O. S. 24, 27 Rev. Rep. 353, 10
E. C. L. 134.

83. Alabama.— Florence R., itc, Co. v.

Chase Nat. Bank, 106 Ala. 364, 17 So. 720;
Oxford Iron Co. v. Spradley, 46 Ala. 98.

Georgia.—-Haskins v. Thorne, 101 Ga. 126,
28 S. E. 611.

Illinois.— Mclntire v. Preston, 10 111. 48,
48 Am. Dec. 321.

Louisiana.— Broadway Sav. Bank v. Vors-
ter, 30 La. Ann. 587 ; Ogden v. Marchand, 29
La. Ann. 61.

Maine.— Russell v. Folsom, 72 Me. 436;
Commercial Bank v. St. Croix Mfg. Co., 23
Me. 280.

Massachusetts.— Monument Nat. Bank v.

Globe Works, 101 Mass. 57, 3 Am. Rep. 322;
Bird V. Daggett, 97 Mass. 494.

Michigan.— Genesee County Sav. Bank v.

Michigan Bridge Co., 52 Mich. 438, 17 N. W.
790, 18 N. W. 206.

Minnesota.—Auerbach v. Le Sueur Mill Co.,

28 Minn. 291, 9 N. W. 799, 41 Am. Rep. 285.

Missouri.— Neuhoff v. O'Reilly, 93 Mo. 164,

6 S. W. 78; Lee v. Turner, 89 Mo. 489, 14
S. W. 505; Hannibal First Nat. Bank v.

North Missouri Coal, etc., Co., 86 Mo. 125.

New Jersey.— National Bank of Republic
V. Young, 41 N. J. Eq. 531, 7 Atl. 488.

New York.— Ellsworth v. St. Louis, etc.,

R. Co., 98 N. Y. 553; Mechanics' Banking
Assoc. V. New York, etc., White Lead Co.,

35 N. Y. 505 [affirming 20 How. Pr. (N. Y.)

509, 23 How. Pr. (N. Y.) 74]; Exchange
Bank v. Monteath, 26 N. Y. 505 [reversing

24 Barb. (N. Y.) 371]; Nelson v. Eaton, 26

N. Y. 410; Farmers', etc.. Bank v. Butchers',

etc., Bank, 16 N. Y. 125, 69 Am. Dec. 678
[affirming 4 Duer (N. Y.) 219]; Grant v.

Treadwell, 82 Hun (N. Y.) 591, 31 N. Y.
Suppl. 702, 64 N. Y. St. 388; National
Spraker Bank v. Treadwell, 80 Hun (N. Y.)

353, 30 N. Y. Suppl. 77, 61 N. Y. St. 817;
National Park Bank v. German-American
Mut. Warehouse, etc., Co., 53 N. Y. Super. Ct.

367; Merchants' Bank v. McColl, 6 Bosw.
(N. Y.) 473; Wile, etc., Co. v. Rochester,
etc.. Land Co., 4 Misc. (N. Y.) 570, 25 N. Y.
Suppl. 794; North River Bank v. Aymar, 3

Hill (N. Y.) 262; Willmarth v. Crawford,
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(2) CoEPOEATE Officees— (a) Without Color OF Authority. That negotiable

paper is executed or indorsed in the name of a corporation by one of its oflicers

without any apparent legal authority is a good defense, even against a hona fide
holder.^ This is especially true where such paper does not concern any business

of the corporation, and there is no by-law or resolution authorizing its officers to

execute or indorse negotiable paper or proof of a recognized course of business

by which such officers have been held out to the world as possessing such power.^'

(b) Authority For Specific Purposes. The better doctrine seems to be that

when a corporation has the power under any circumstances to issue negotiable

securities a honafide holder has the right to presume that they were issued under

10 Wend. (N. Y.) 241; Stoney v. Merchants'
L. Ins. Co., 11 Paige (N. Y.) 635. See also

Olcott V. Tioga R. Co., 27 N. Y. 546, 84 Am.
Dee. 298; Genesee Bank v. Patchin Bank, 13

N. Y. 309; Saflford v. Wyckoff, 4 Hill (N. Y.)

442.

'North Carolina.— Pons v. Jones, 127 N. C.

464, 37 S. E. 480.

Pennsylvania.— Wright v. Pipe Line Co.,

101 Pa. St. 204, 47 Am. Rep. 701.

Virginia.— De Voss v. Richmond, 18 Gratt.

(Va.) 338, 98 Am. Dee. 647.

Wisconsin.— Lehigh Valley Coal Co. v.

West Depere Agricultural Works, 63 Wis.

45, 22 N. W. 831; Cornell v. Hickens, 11 Wis.

353; Blunt v. Walker, 11 Wis. 334, 78 Am.
Dec. 709.

United States.— Lexington v. Butler, 14

Wall. (U. S.) 296, 20 L. ed. 809; Marshall

County V. Schenck, 5 Wall. (U. S.) 772, 18

L. ed. 556; Mercer County v. Hacket, 1 Wall.

(U. S.) 93, 17 L. ed. 548; Woods v. Law-
rence County, 1 Black (U. S.) 386, 12 L. ed.

122; Dexter Sav. Bank r. Friend, 90 Fed.

703; Todd v. Kentucky Union Land Co., 57

Fed. 47; Irwin v. Bailey, 8 Biss. (U. S.) 523,

16 Fed. Cas. No. 9,079, 11 Chic. Leg. N. 376,

8 Reporter 421.

England.— Edmunds r. Bushell, L. R. 1

Q. B. 97, 12 Jur. N. S. 332, 35 L. J. Q. B. 20;

In re Ireland Land Credit Co., L. R. 4 Ch. 460,

39 L. J. Ch. 27, 20 L. T. Rep. N. S. 641, 17

Wkly. Rep. 689 ; Saunderson v. Brooksbank,

4 C. & P. 286, 19 E. C. L. 518.

Canada.— Thorold Mfg. Co. v. Imperial

Bank, 13 Out. 330.

A certificate of deposit made out to " S. B.

Knapp, cashier," may be transferred by S. B.

Knapp, although the funds deposited are

shown to belong to the bank of which he is

cashier, as such transfer is within the scope

of his apparent authority. St. Louis Per-

petual Ins. Co. V. Cohen, 9 Mo. 421.

Agent's violation of instructions.—A pur-

chaser of notes indorsed in blank from an

agent with full authority to sell cannot be

prejudiced by any violation by the agent of

his instructions as to the manner of making

the sale or as to his disposition of the pro-

ceeds, where the purchaser had no notice of

such instructions. Beyond the apparent gen-

eral right with which such agent is thereby

clothed third parties are not bound to in-

quire. Howery v. Eppinger, 34 Mich. 29.

84. Illinois.— Bissell v. Kankakee, 64 111.

249, 21 Am. Rep. 554; Harris v. Mills, 28

111. 44, 81 Am. Dec. 259; Clarke v. Hancock
County, 27 111. 305 ; Schuyler County v. Peo-

ple, 25 111. 181.

Iowa.— Williamson v. Keokuk, 44 Iowa 88.

Kentucky.— M. V. Monarch Co. v. Farm-
ers', etc., Bank, 105 Ky. 430, 20 Ky. L. Rep.

1351, 40 S. W. 317, 88 Am. St. Rep. 310.

New York.— Chillicothe Bank v. Dodge, 8

Barb. (N. Y.) 233.

Virginia.— Davis v. Rockingham Invest.

Co., 89 Va. 290, 15 S. E. 547.

United States.— Anthony v. Jasper County,
101 U. S. 693, 25 L. ed. 1005 [affirming 4

Dill. (U. S.) 136, 1 Fed. Cas. No. 488, 3

Centr. L. J. 321].
85. Illinois.— School Directors v. Fogle-

man, 76 111. 189.

Maine.-— See Brown v. Donnell, 49 Me. 421,

77 Am. Dec. 266.

New York.—Halstead v. New York, 5 Barb.
(N. Y.) 218; Wahlig v. Standard Pump Mfg.
Co., 9 N. Y. Suppl. 739, 30 N. Y. St. 390.

Ohio.— Pittsburg, etc., R. Co. v. Lynde, 55
Ohio St. 23, 44 N. E. 596.

Virginia.— Clifton Forge v. Brush Electric

Co., 92 Va. 289, 23 S. E. 288 ; Davis v. Rock-
ingham Invest. Co., 89 Va. 290, 15 S. E.

647.

United States.— Palmer v. St. Stephen's
Church, 16 Fed. 742.

Warrants issued by school directors with-
out authority, or in excess of authority, are

subject to a defense based upon that fact,

even in the hands of a bona fide holder, he
being bound to look to the director's author-
ity to issue the same. School Directors v.

Fogleman, 76 111. 189; Eastman V. Lyon, 40
Iowa 438 ; Clark v. Des Moines, 19 Iowa 199,

87 Am. Dec. 423.

Banking and other business corporations
differentiated.— In Mather v. Union L. & T.
Co., 7 N. Y. Suppl. 213, 214, 26 N. Y. St. 58,

the court said :
" The defendant not being a

banking corporation, the acceptance was not
within the apparent authority with which
the agent was invested; and it is for the
plaintiff to prove that it was authorized by
the charter, by-laws, or some resolutions of

the corporation, or, • as in Oleott v. Tioga R.
Co., 27 N. Y. 546, 84 Am. Dec. 298, by its

recognition of similar acts of the same offi-

cial, or by proof that the corporation ratified

[XIV, B, 2, e, (vni), (b), (2), (b)]
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circumstances wLieli give the requisite authority, and their irregular issue consti-

tutes no defense.^^ This rule has been adhered to, even in the case of accommo-
dation paper,^'' but does not apply to paper issued by a municipal corporation.^

(c) Irregular Exercise of Authority. Where tlie power to issue negotiable

securities is granted a corporation by law, irregularity in its exercise, or mere
non-compliance with a by-law as to the manner of execution, cannot be set up as

a defense."'

the act performed by accepting some benefit

by its performance. The substantial differ-

ence between the acts of an officer of a bank-
ing and business corporation in regard to

commercial paper is only in the proof of au-

thority required. The acts of an officer of a
bank, in respect to commercial paper, as a,

rule carry with them the presumption of au-

thority implied from the very nature of the
corporate business, and from the apparent
authority with which the officer must be as-

sumed to have been clothed with respect
thereto in the proper carrying on of that
business; but when it comes to a corporation
whose business does not necessarily require
the giving or indorsement of notes, or the ac-

ceptance of bills, the law exacts proof that
the ,act has corporate sanction in some form."

Liability of indorser.— The fact that the
act of a corporation in becoming the drawer
of a bill of exchange was ultra vires does not
lelieve an indorser from liability. M. V.
Monarch Co. v. Farmers', etc., Bank, 105 Ky.
430, 20 Ky. L. Rep. 1351, 49 S. W. 317, 88
Am. St. Rep. 310.

86. Alabama.— Florence E. & Imp. Co. v.

Chase Nat. Bank, 106 Ala. 364, 17 So.
720.

California.— Main v. Casserly, 67 Cal. 128,
7 Pac. 426.

Colorado.— St. Joe, etc., Consol. Min. Co.
V. Aspen First Nat. Bank, 10 Colo. App. 339,
50 Pac. 1055.

Georgia— Mitchell v. Rome R. Co., 17 Ga.
574.

Maryland.— Davis v. West Saratoga Bldg.
Union No. 3, 32 Md. 285.

Missouri.— Lafayette Sav. Bank v- St.
Louis Stoneware Co., 2 Mo. App. 299.

Nebraska.— Nebraska Nat. Bank v. Fer-
guson, 49 Nebr. 109, 28 N. W. 370, 59 Am. St
Kep. 522.

A'etu Hampshire.— Eaton v. Berwin, 49
N. H. 219.

A'ew Jersey.— Morris Canal, etc., Co. v
Fisher, 9 N. J. Eq. 667, 64 Am. Dec. 423.
Xew Yor/c— Farmers' L. & T. Co. v. Cur-

tis, 7 N. Y. 466; Willmarth v. Crawford, 10
Wend. (N. Y.) 341; Stoney v. American L.
Ins. Co., 11 Paige (N. Y.) 635.

Pennsylvania.— Allegheny Citv r. Mc-
Clurkan, 14 Pa. St. 81.

United States.— Macon County r. Shores
97 U. S. 272, 24 L. ed. 889; Ohio, etc., R. Co.'
V. McCarthy, 96 U. S. 258, 24 L. ed. 693 ; Lex-
ington V. Butler, 14 Wall. (U. S.) 282, 20
L. ed. 809; Gelpcke v. Dubuque, 1 Wall.
(U. S.) 175, 17 L. ed. 520: Knox County v.

Aspinwall, 21 How. (IJ. S.) 539, 16 L. ed.

[XIV, B, 2, c, (vm), (b), (2), (b)]

208; Grommes v. Sullivan, 81 Fed. 45, 26
C. C. A. 320, 43 L. R. A. 419.

England.—• Royal British Bank v. Tur-
quand, 6 E. & B. 327, 1 Jur. N. S. 1086, 24
L. J. Q. B. 327, 88 E. C. L. 327.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 048.

87. California.— Hall v. Auburn Tp. Co.,

27 Cal. 255, 87 Am. Dec. 75.

Connecticut.— Credit Co. v. Howe Mach.
Co., 54 Conn. 357, 8 Atl. 472, 1 Am. St. Rep.
123.

Georgia.— Jacobs Pharmacy Co. v. South-
ern Bank, etc., Co., 97 Ga. 573, 25 S. E. 171.

Indiana.— Madison, etc., R. Co. v. Norwich
Sav. Soc, 24 Ind. 457.

Massachusetts.— Monument Nat. Bank v.

Globe Works, 101 Mass. 57, 3 Am. Eep. 322;
Bird V. Daggett, 97 Mass. 494.

Minnesota.— American Trust, etc.. Bank v.

Gluck, 68 Minn. 129, 70 N. W. 1085.
JVeto Jersey.— Blake v. Mfg. Co., (N. J.

1897 ) 38 Atl. 241 ; National Bank of Repub-
lic V. Young, 41 N. J. Eq. 531, 7 Atl. 488.
New York.— Gloversville Nat. Bank v.

Wells, 79 N. Y. 498 ; Genesee Bank v. Patchin
Bank, 13 N. Y. 309, 19 N. Y. 312; Bridgeport
City Bank v. Empire Stone Dressing Co., 30
Barb. (N. Y.) 421; Morford v. Farmers'
Bank, 26 Barb. (N. Y.) 568. See also Fox v.

Rural Home Co., 90 Hun (N. Y.) 365, 35
N. Y. Suppl. 896, 70 N. Y. St. 558.

rearas.— Marshall Nat. Bank v. O'Neal, 11
Tex. Civ. App. 640, 34 S. W. 344.

United States.— Farmers' Nat. Bank v.

Sutton Mfg. Co., 52 Fed. 191, 3 C. C. A. 1,

17 L. R. A. 595.

88. The reason being that the avenues to
information in regard to the law and the or-
dinances of such corporation, being open to
public inspection, the holder of such secu-
rities will be presumed to have examined
them and to have known whether the corpora-
tion had the requisite power to issue them:
while no such opportunity is given in regard
to private corporations. Bissell v. Kankakee,
64 111. 249, 16 Am. Rep. 554; Bradley v. Bal-
lard, 55 111. 413, 8 Am. Rep. 656; Marshall
County V. Cook, 38 111. 44, 87 Am. Dec. 282

;

South Ottawa v. Perkins, 94 U. S. 260, 24
L. ed. 154; Coloma v. Eaves, 92 U. S. 484; 23
L. ed. 579; St. Joseph Tp. v. Rogers, 16 Wall.
(U. S.) 644, 21 L. ed. 328; Kenicott v. Wayne
County, 16 Wall. (U. S.) 452, 21 L. ed. 319;
Pendleton County r. Amy, 13 Wall. (U. S.)

297, 20 L. ed. 579; Marsh v. Fulton County,
10 Wall. (U. S.) 676, 19 L. ed. 1040.

89. National Spraker Bank v. George C.
Treadwell Co., 80 Him {N. Y.) 363, 30 N. Y.
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(ix) Institution of Relative Legal Proceedings. It is not a defense in

a suit at law upon a note that proceedings in chancery have been instituted by
other parties to restrain the payment of the same,^ or that equity has been
invoked to enforce a lien for which the instrument was given ; '' nor, until after

the expiration of the right of redemption, is it a good defense that a mortgagee
has entered to foreclose a mortgage amply securing a note.*^

(x) ImtEGULAEiTY IN EXECUTION OB NEGOTIATION — (a) In Gm&ral.
Inasmuch as a hona fide holder is entitled to rely upon the recitals of the note as

a true exposition of the contract between the original parties, it is no defense as

against him that the note was not executed at the place where it bears date,'' that
the note is wrongly dated,'* or that it is made to read payable in specie instead of

depreciated currency for which it was given.*^ Nor is it a defense against such
holder that the note was post-stamped.'^

(b) Non -Delivery. "While a delivery is necessary to complete the negotiable

character of an instrument," the defense of want of delivery cannot be urged
against a hona fide holder for value where the note gets into circulation through
the act, fault, or neglect of defendant.*^

(c) Breach of Collateral Agreements — (i) Between Peimakt Obligoes.
As between the original parties or those having- only their rights, it is i good
defense that a collateral agreement, which was made as a condition of the liability

on the note, has not been performed,'' or that there is a breach of the warranty as

Suppl. 77, 61 N. Y. St. 817; Kerr v. Corry,

105 Pa. St. 282. See also Williamson v.

Keokuk, 44 Iowa 88.

90. Campbell v. Gilman, 26 111. 120; Bryan
V. Saltenstall, 3 J. J. Marsh. (Ky.) 672.

91. Speight V. Porter, 26 Miss. 286.

92. Portland Bank v. Fox, 19 Me. 99.

Where a vendor gives his own note for the
difference between the price of the chattel

sold and a promissory note taken in payment
thereof, the pendency of a suit by him as in-

dorsee against the indorser will not in any
manner affect the defense of want of consid-

eration when sued upon the note which he
executed. Litchfield v. Allen, 7 Ala. 779.

93. Watson v. Boston Woven Cordage Co.,

75 Hun (N. Y.) 115, 26 N. Y. Suppl. 1101, 58

N. Y. St. 194 [citing Daniel Neg. Instr.

§ 869].
94. Huston v. Young, 33 Me. 85.

95. Roby v. Sharp, 6 T. B. Mon. (Ky.)

375.

96. Notwithstanding a statutory provision

that a note issued without a stamp shall be
" invalid and of no effect." Blackwell v.

Denie, 23 Iowa 63 [folloioing the rule laid

down in Green v. Davies, 4 B. & C. 235, 10

E. C. L. 557, 1 C. & P. 451, 12 E. C. L. 263, C

V). & E. 306, 3 L. J. K. B'. 0. S. 185, 28 Rev.

Rep. 230; Wright v. Riley, 1 Peake 173].

See also Gage v. Sharp, 24 Iowa 15; Burson
V. Huntington, 21 Mich. 415, 4 Am. Rep. 497;

3 Parsons Contr. (4th ed.) c. 10.

Presumption as to proper stamping.

—

Where a note bore a stamp of the proper

amount at the time it was received by plain-

tiff the presumption is that it was affixed at

the proper time and by the proper party, and

where he is an innocent holder for value the

presumption in his favor .is conclusive. Rob-

inson r. Lair, 31 Iowa 9 [citing Iowa, etc., R.

Co. «. Perkins, 28 Iowa 281; Blackwell v.

Denie, 23 Iowa 63].

97. See supra, II, D, 2, a, (I) [7 Cyc. 683].

98. The reasons being that where one of
two parties must suffer, he whose act or
neglect caused the loss must bear it; and
that the defect or infirmity of the title of

the person from whom the bona fide holder
derived the note does not affect the bona fide
holder. Gould v. Segee, 5 Duer (N. Y.) 260.

See also Clarke v. Johnson, 54 111. 296 [fol-

loioing Shipley «. Carroll, 45 111. 285] ; Mc-
Cormick v. Holmes, 41 Kan. 265, 21 Pac. 108;
Kinyon v. Wohlford, 17 Minn. 239, 10 Am.
Rep. 165; Greeser v. Sugarman, 37 Misc.
(N. Y.) 799, 76 N. Y. Suppl. 922; Daniel
Neg. Instr. §§ 35, 91, 96. Compare Burson v.

Huntington, 21 Mich. 415, 4 Am. Rep. 497,
where defendant executed the note, left it on
a table, and went out to find a required
surety, leaving instructions to the payee that
the note was not to be touched until he re-

turned; but the payee in his absence took
the note, against the protest of defendant's
sister, and put it in circulation before he had
performed his part of the contract, of which
this note constituted a part. The court held

that a good defense existed on the ground ol

fraud against the maker.
That a note was executed in the presence

of a certain person merely as a matter of

amusement, without any design of delivering

it to him, is no defense against an innocent

indorsee for value. Shipley v. Carroll, 45

III. 285.

99. Indiana.— Coppock v. Burkhart, 4
Blackf. (Ind.) 220.

Kentucky.— Coffman v. Wilson, 2 Mete.
(Ky.) 542.

ifcine.— Roads v. Webb, 91 Me. 406, 49
Atl. 128, 64 Am. St. Rep. 246.

[XIV, B. 2, e, (X), (C), (1)]
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to the consideration for which the note was given ;
^ but in order to take advan-

tage of such a defense, defendant must have done all that was reqiiired of him
at the time.^

(2) As Against Bona Fide Holder. The holder of a negotiable instrument

is not bound by a private agreement between the maker or indorser or any of

the other parties thereto, unless he had a notice of such an agreement and took

the bill subject to its condition.^ Hence it is no defense against such holder that

Missouri.— Wagner v. Diedrich, 50 Mo.
484.

New Jersey.— Babbitt v. Moore, 51 N. J. L.

229, 17 Atl. 99.

New York.— Higgins v. Ridgway, 153 N. Y.
130, 47 N. E. 32 lafftrming 90 Hun (N. Y.)

398, 35 N. Y. Suppl. 944, 70 N. Y. St. 659] ;

Michel V. Ellwanger, 58 N. Y. App. Div. 616,

68 N. Y. Suppl. 464; Lindon v. Beaeh, 6 Hun
(N. Y.) 200.

North Carolina.— Bresee v. Crumpton, 121
N. C. 122, 28 S. E. 351.

Pennsylvania.— Breneman v. Furniss, 90
Pa. St. 186, 35 Am. Rep. 651; Martin v. Mc-
Cune, 42 Wkly. Notes Cas. (Pa.) 511; Werts-
ner v. Graber, 14 Montg. Co. Rep. (Pa.) 217.
See also Cake v. Pottsville Bank, 116 Pa. St.

264, 9 Atl. 302, 2 Am. St. Rep. 600.

Tennessee.— Hamilton v. Mingo Coal, etc.,

Co., (Tenn. Ch. 1900) 59 S. W. 420.

Wisconsin.— Bowman v. Van Kuren, 29
Wis. 209, 9 Am. Rep. 554.

Canada.— McQuarrie v. Brand, 28 Ont. 69
Wismer v. Wismer, 22 U. C. Q. B. 446
Matthewson v. Carman, 1 U. C. Q. B. 266
McCoUum V. Church, 3 U. C. Q. B. 0. S. 356
Compare Dow v. Tuttle, 4 Mass. 414, 3 Am

pec. 226, where, although the suit was by an
indorsee, there was apparently no question of
iona fide holder in the case. The court said
in this case that although a separate action
might lie for the breach of a collateral prom-
ise, yet such a promise was no bar to an ac-
tion on the note. But see editor's note at end
of opinion, which criticizes the decision on
the ground that the two promises should
have been treated as one transaction. See
also Mcintosh-Huntington Co. v. Rice, 13
Colo. App. 393, 58 Pac. 358, where a party
who had put his note on the market and al-
lowed a consideration to be paid for it was
not allowed to prove any parol agreement
made before its delivery.

1. Alabama.— Weaver v. Shropshire, 42
Ala. 230.

Georgia.— Rutherford v. Newson, 30 Ga.
728.

Iowa.— Brayley v. Goff, 40 Iowa 76, hold-
ing that where a defendant partner makes
default the other alone can defend on the
ground of a breach of warranty.

Kentucky.— Kelso v. Frye, 4 Bibb (Kv )

493. ' '

New York.— Judd v. Dennison, 10 Wend.
(N. Y.) 512.

Pennsylvania.—Hays v. Kingston, 23 Wkly.
Notes Cas. (Pa.) 277, 16 Atl. 745.
South Dakota.— National Bank of Com-

merce V. Feeney, 9 S. D. 550, 70 N. W. 870

[XIV, B, 2. e, (X). (c), (1)]

[reversed in 12 S. D. 156, 80 N. W. 186, 76
Am. St. Rep. 594, 46 L. R. A. 732].

2. Biscoe v. Moore, 12 Ark. 77; Pritchard
V. Johnson, 60 Ga. 288. See also California
State Bank v. Webber, 110 Cal. 538, 42 Pac.
1066; Klett v. Claridge, 31 Pa. St. 106. Thus
a refusal to perform a contemporaneous
agreement made at the execution of a note
given to secure a reduction of interest on a
bond, whereby the payee agreed to deliver the
bond and a certain mortgage to the maker
when the note was paid, if payment was en-
forced, is no defense to an action on a note,

in the absence of a tender in payment of the
money due thereon, into court. Storz v.

Kinzler, 73 N. Y. App. Div. 372, 77 N. Y.
Suppl. 64.

3. District of Columbia.— Hutchinson v.

Brown, 19 D. C. 136.

Georgia.— Wooten v. Inman, 33 Ga. 41.

Illinois.— Maze v. Heinze, 53 111. App. 503.
Indiana.— Cooper v. Merchants', etc., Nat.

Bank, 25 Ind. App. 341, 57 N. B. 569. See
also Galvin v. Syfers, 22 Ind. App. 43, 52
N. E. 96.

Iowa.— Gage v. Sharp, 24 Iowa 15.

Kentucky.— Frank v. Quast, 86 Ky. 649,
9 Ky. L. Rep. 781, 6 S. W. 909; Gano v.

Finnell, 13 B. Mon. (Ky.) 390; Cunningham
V. Potter, 23 Ky. L. Rep. 847, 64 S. W. 493;
Menzies v. Farmers Bank, 3 Ky. L. Rep. 822.

Massachusetts.— Fearing v. Clark, 16 Gray
(Mass.) 74, 77 Am. Dec. 394 (note delivered
in escrow) ; Sweetser v. French, 2 Cush.
(Mass. ) 309, 48 Am. Dec. 666 ; Mack v. Clark,
1 Mete. (Mass.) 423. See also Putnam v.

Sullivan, 4 Mass. 45, 3 Am. Dec. 206.

New Jersey.—Haines v. Dubois, 30 N. J. L.

259.

New York.— Chase Nat. Bank v. Faurot,
149 N. Y. 532, 44 N. E. 164, 35 L. R. A. 605
[affirming 72 Hun (N. Y.) 373, 25 N. Y.
Suppl. 447, 55 N. Y. St. 179] ; Metropolitan
Bank v. Engel, 66 N. Y. App. Div. 273, 72
N. Y. Suppl. 691 [citing Daniel Neg. Instr.

§ 114, subs. 1] ; Pensacola First Nat. Bank v.

Anderson, 55 N. Y. App. Div. 570, 67 N. Y.
Suppl. 434; Harbeck v. Craft. 4 Duer (N. Y.)
122; Vallett v. Parker, 6 Wend. (N. Y.) 615;
Woodhull V. Holmes, 10 Johns. (N. Y.) 231;
Wilson V. Law, 26 N. Y. Wkly. Dig. 509.
North Carolina.— Parker v. Sutton, 103

N. C. 191, 9 S. E. 283, 14 Am. St. Rep. 795;
Parker v. McDowell, 95 N. C. 219, 59 Am.
Rep. 235; Ray v. Banks, 51 Nr C. 118.

Tennessee.— Merritt v. Duncan, 7 Heisk.
(Tenn.) 156, 19 Am. Rep. 612.
Texas.— Leeds v. Hamilton Paint, etc., Co.,

(Tex. Civ. App. 1896) 35 S. W. 77.
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by an agreement a party to a note should not be held liable except upon a con-

dition or a contingency.* Nor is it a defense against the holder in due course that

a check was given only as a memorandum and was not to be drawn or passed.^

(xi) Loss OB Theft of Instrument— (a) In General. That negotiable

paper was lost or stolen is no defense against a hona fide purchaser for value

without notice ; and he may also defend on the ground that he is such a purchaser
when his right to the instrument or its proceeds is assailed.^

(b) Non -Negotiable Instruments. If the lost or stolen paper is non-negotiable

the purchaser is not protected by the law merchant and acquires no right which
will enable him to defend against the true owner as a hona fide holder,' but the

United States.— Union Bank i>. Crine, 33
Fed. 809.

4. lovm.— Graff v. Logue, 61 Iowa 704, 17
N. W. 171.

Maine.— Wait v. Chandler, 63 Me. 257.

Missouri.— Donovan v. Fox, 121 Mo. 236,
25 S. W. 915.

New York.—Canda v. Zeller, 3 N. Y. Suppl.

128, 21 N. Y. St. 164.

United States.— Calm v. Dolley, 105 Fed.

836: Thomas v. Page, 3 McLean (U. S.)

369, 23 Fed. Cas. No. 13,907.

A condition that another signature should
be obtained to a note is no defense to a
liolder without notice, for in such a case the
person to whom the note is indorsed is con-

sidered by law the agent of the party who
stipulates for the condition and the party is

bound by the agent's acts.

Arkansas.— Craighead v. Farmers' Bldg.,

etc., Assoc, 69 Ark. 332, 63 S. W. 668.

Indiana.—^Whiteomb v. Miller, 90 Ind.

384.

Kansas.— Topeka Bank v. Nelson, (Kan.

1897) 49 Pac. 155.

Minnesota.— Freeport First Nat. Bank v.

Campo-Board Mfg. Co., 61 Minn. 274, 63

N. W. 731 ; Yellow Medicine County Bank v.

Tagley, 57 Minn. 391, 59 N. W. 486.

New Hampshire.— Merriam v. Eockwood,
47 N. H. 81.

North Dakota.-—Porter v. Andrus, 10 N. D.

558, 88 N. W. 567.

Pennsylvania.— Rutland Bank v. Seitzin-

ger, 2 Wkly. Notes Cas. (Pa.) 303.

Tennessee.— Jordan v. Jordan, 10 IJea

(Tenn.) 124, 43 Am. Rep. 294.

Vermont.— Dixon v. Dixon, 31 Vt. 450, 76

Am. Dec. 129; Passumpsic Bank v. Goss, 31

Vt. 315.

Compare Dunn v. Smith, 12 Sm. & M.
(Miss.) 602.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 951.

Agreement to cancel.— An agreement by a
separate contemporaneous instrument that a
mortgage executed with a note to secure a
surety against any liability which he might
incur should be canceled when the debt was
paid is no defense against one who has ob-

tained the note in due course. St. Thomas
First Nat. Bank v. Flath, 10 N. D. 275, 86

N. W. 864.

An agreement that the payee will accept as

payment on the note any legal claims against

him that the makers may obtain is no defense

against a bona fide holder. Goldthwait v.

Bradford, 36 Ind. 149. Nor is the agreement
that the note will be renewed at maturity, or

real estate taken in payment thereof, a de-

fense. Lindsey v. Casselberry, 3 Wkly. Notes
Cas. (Pa.) 42.

5. Appel V. Greenawald, 2 Wkly. Notes
Cas. (Pa.) 395.

6. Georgia.— Robinson v. Darien Bank, 18

Ga. 65.

Illinois.— Garvin v. Wiswell, 83 111. 215;
Mann v. Merchants' L. & T. Co., 100 111. App.
224.

Kentucky.—Caruth t'. Thompson, 16 B. Mon.
(Ky.) 572, 63 Am. Dec. 559; Sinclair v.

Piercy, 5 J. J. Marsh. (Ky.) 63. See also

Prather v. Weissiger, 10 Bush (Ky.) 117.

Louisiana.— Marsh v. Small, 3 La. Ann.
402, 48 Am. Dec. 452.

Massachusetts.— Wheeler v. Guild, 20 Pick.
(Mass.) 545, 32 Am. Dec. 231.

Missouri.— Franklin Sav. Inst. v. Heins-
man, 1 Mo. App. 336.

New York.— Hall v. Wilson, 16 Barb.
(N. Y.) 548. See also Fulton Bank v. Phoenix
Bank, 1 Fall (N. Y.) 562.

Pennsylvania.— Kuhns v. Gettysburg Nat.
Bank, 68 Pa. St. 445.

Tennessee.—Whiteside v. Chattanooga First
Nat. Bank, (Tenn. Ch. 1898) 47 S. W. 1108.

Texas.— First Nat. Bank v. Beck, 2 Tex.
App. Ciy. Cas. 15 832.

England.— Goodman v. Harvey, 4 A. & E.
870, 6 L. J. K. B. 260, 6 N. & M. 372, 31
E. C. L. 381 ; Raphael v. Bank of England, 17
C. B. 161, 25 L. J. C. P. 33, 4 Wkly. Rep. 10,

84 E. C. L. 161.

Estoppel.— Where unmatured notes in-

dorsed to the payee in blank are appropri-
ated by an agent, who is permitted to keep
them for business purposes, but sells them to
a bona fide purchaser for value and absconds,
the payee is estopped to deny the purchaser's
title. Walters v. Tielkemeyer, 72 Mo. App.
371.

On a conviction for stealing bank-notes the
court will not order the stolen notes to be
restored to the person from whom they were
stolen, they having been received bona fide
by innocent persons in the way of business.

U. S. V. Read, 2 Cranch C. C. (U. S.) 159,
27 Fed. Cas. No. 16,125.

7. Prather v. Weissiger, 10 Bush (Ky.)
117; Young v. Brewster, 62 Mo. App. 628.
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loss or theft is an available defense to the rightful owner or person entitled to its

possession.*

(xii) Mistake. A mistake in determining the amount for which a note
should be given,' or in determining the identity of the payee of a cheek,'" cannot
be taken advantage of against a hona fide holder ; but such mistakes in determin-
ing the amount or in the intended payee are available against the original payee
or indorsee with notice."

(xiii) Payment or Discharge. A plea of payment or satisfaction is of

course a good defense between the original parties to a note or between parties

having only their rights ;
'^ but as it is the duty of a party paying a note or mak-

ing a partial payment thereon to take up the paper or have the payment made
indorsed thereon,*' it follows that a defense of payment, when these precautions
have not been observed, cannot be urged as against a hona fide holder.'''

8. United States treasury note.— Where a
United States treasury note, indorsed, " Pay
to the secretary of the treasury for conver-
sion," signed by the cashier of the owner, was
stolen from a carrier to whom it was in-

trusted for transportation to the treasury,

the indorsement erased, and the note sold to
an innocent purchaser, it was held that the
purchaser acquired no title. Dinsmore v.

Duncan, 57 N. Y. 573, 15 Am. Rep. 534 [re-

versing 4 Daly (N. Y.) 199].

CaiKeled instruments.—^It is a good defense
to an action by a hona fide purchaser of cer-

tificates of indebtedness of a -municipality
that after their redemption and cancellation
they were stolen and the cancellation marks
removed. District of Columbia v. Cornell,

130 U. S. 655, 9 S. Ct. 694, 32 L. ed. 1041.

See also Knight v. Lanfear, 7 Rob. (La.)

172, where a treasury note, canceled and
put in circulation by one who had stolen

it, was sold without recourse, and it was held
that the vendee might recover the price from
the vendor.

9. Steadwell v. Morris, 61 Ga. 97; Miller
V. Butler, 1 Cranch C. C. (U. S.) 470, 17
Fed. Gas. No. 9,565.

10. Burrows v. Western Union Tel. Co., 86
Minn. 499, 90 N. W. 1111.

11. Wildermann v. Donnelly, 86 Minn. 184,
90 N. W. 366; Blain v. Oliphant, 9 U. C.

Q. B. 473.

Where maker and payee intended that the

note should bear no interest, and in pursuance
of such intention omitted to insert any refer-

ence to interest, erroneously supposing that
such omission would accomplish this end, the
mistake will be corrected in equity at the
instance of the maker, where the action is

brought by one not a hona fide purchaser.
Loudermilk v. Loudermilk, 98 Ga. 780, 25
S. E. 927.

12. Shinn v. Fredericks, 56 111. 439 ; Sharps
V. Eceles, 5 T. B. Mon. (Ky.) 69; Walden v.

Webber, 15 Ky. L. Rep. 846; Stevens v.

Parker, 5 Allen (Mass.) 333. See also Davis
V. Smith, 1 Phila. (Pa.) 46, 7 Leg. Int. (Pa.)
46.

13. See supra, XI, E, 1 [7 Cyc. 1039].
14. Alabama.— Capital City Ins. Co. v.

Quinn, 73 Ala. 558; Barbour v. Washington
F. & M. Ins. Co., 60 Ala. 433.
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Colorado.—-Campbell v. Equitable Seouri-
ties Co., (Colo. App. 1902) 68 Pac. 788.

Delaware.— Sudler v. Collins, 2 Houst.
(Del.) 538.

Georgia.— Haug v. Riley, 101 Ga. 372, 29
S. E. 44, 40 L. R. A. 244; University Bank v.

Tuck, 96 Ga. 456, 23 S. E. 467; Wilcox v.

Aultman, 64 Ga. 544, 37 Am. Rep. 92. See
also Roswell Mfg. Co. v. Hudson, 72 Ga. 24.

Illinois.— Hunter v. Clarke, 184 111. 158,
56 N. E. 297, 75 Am. St. Rep. 160; Mobley v.

Ryan, 14 111. 51, 56 Am. Dec. 488; Avery v.

Swords, 28 111. App. 202 ; McClelland v. Bart-
lett, 13 111. App. 236; Knebelcamp v. Smith,
3 111. App. 243.

Iowa.— City Bank v. Taylor, 60 Iowa 66,
14 N. W. 128 ; Lathrop v. Donaldson, 22 Iowa
234; Wilkinson v. Sargent, 9 Iowa 521; Jef-
ferson County f. Fox, Morr. (Iowa) 48.

Louisiana.— Doll v. Rizotti, 20 La. Ann.
263, 96 Am. Dec. 399, holding, however, that
the instrument in the hands of a bona fide
holder did not survive a mortgage which had
been paid, but rendered it again enforceable,
the mortgage having been canceled at the
time of payment. Compare Murray v. Gibson,
2 La. Ann. 311, declaring Mississippi law.

Maryland.— Shriner v. Lamborn, 12 Md.
170.

ilassachusetts.— Biggerstaff v. Marston,
161 Mass. 101, 36 N. E. 785; Tuttle v. Will-
ington, Quincy (Mass.) 335; Russel v. Oakes,
Quincy (Mass.) 48.

Michigan.— Texarkana Nat. Bank v. Still-

wcl!. 121 Mich. 154, 79 N. W. 1093.
Mississippi.— Coffman v. Commonwealth

Bank, 41 Miss. 212, 90 Am. Dec. 371.
Missouri.— Goodfellow v. Stillwell, 73 Mo.

17 ; Grant v. Kidwell, 30 Mo. 455.
Nebraslca.— Yenney v. Central City Bank,

44 Nebr. 402, 62 X. W. 872.
New Hampshire.— Dow v. Rowell, 12 N. H.

49.

New York.— Buffalo Third Nat. Bank v.

Bowman Spring, 50 N. Y. App. Div. 66, 63
N. Y. Suppl. 410: Harpending v. Gray, 76
Hun (N. Y.) 351, 27 N. Y. Suppl. 762, 59
N. Y. St. 92; Levy v. Temerson, 33 Misc.
(N. Y.) 754, 67 N. Y. Suppl. 853; Mitchell v.

Bristol, 10 Wend. (N. Y.) 492; Prior v. Ja-
cocks, 1 Johns. Cas. (N. Y.) 169. See also
Sanford v. Mickles, 4 Johns. (N. Y.) 224.
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(xiv) Retention of Collateral Security, The fact that plaintiff holds

collateral security for the note in suit,*^ or that he has been so negligent in dispos-

ing of such collateral that the maker would have a cause of action against him
therefor,^' is not a good defense to an action at law, nor is it a defense against an
indorser that plaintiff, by attaching the property of the maker, has therel)y

obtained a sufficient security to pay the note." Nor would it be a defense that

collateral delivered to a third party at the instance of plaintiff had been in the

absence of authority from plaintiff collected by such party."

(xv) Want of Title or Interest— (a) Of Authority to Prosecute. It is a

good defense that plaintiff is without authority to prosecute the action.''

(b) Denial of Title or Ownership— (1) In General. There are decisions

that a denial of ownership or an assertion that plaintiff was not the owner of

the instrument at the time of the institution of the action, without more, presents

a good defense ; * and that defendant may contest plaintiff's title so far as it may
be necessary to ascertain that a recovery by him will preclude further liability;^'

but if plaintiff is vested with the legal title he may maintain the action without
regard 'io eqi-.ities existing between himself and his assignor or indorser, and it is

no defense that another is the equitable owner or beneficiary,^ except where

Ohio.—Chappell v. Phillips, Wright (Ohio)
.372; Allen v. Johnson, 20 Ohio Cir. Ct. 8, 11

Ohio Cir. Den. 42.

Pennsylviania.—Runyan v. Reed, 5 Pa. L. J.

Rep. 439.

Tennessee,.— Gosling v. Griffin, 85 Tenn.
737, 3 S. W. 642.

Temas.— Cundiff v. McLean, 40 Tex. 391.

Wisconsin.— Jackson County Bank v. Par-
sons, 112 Wis. 265, 87 N. W. 1083.

See 7 C^nt. Dig. tit. "Bills and Notes,"

I 956.

15. District of Columbia.—Ambler v. Ames,
1 App. Cas. (D. C.) 191.

Massachusetts.— Whitwell v. Brigham, 19

Pick. (Mass.; 117.

Nebraska.— Carson v. Buckstaff, 57 Nebr.

262, 77 N. W. 670.

New York.—I^ee Bank v. Kitching, 7 Bosw.
(N. Y.) 664, 11 Abb. Pr. (N. Y.) 435.

Pennsylvania.—Historical Pub. Co. v. Hart-

ranft, 3 Pa. Super. Ct. 59, 39 Wkly. Notes
fas. (Pa.) 315; Gerlach v. Cammerer, 2

Wkly. Kot«s Cas. (Pa.) 67.

Canada.—^Arthur v. Yeadon, 29 Nova Scotia

379. See also Simonds v. Travis, 13 N. Brunsw.

14.

See 7 Cent. Dig. tit. "Bills and Notes,"

S 1360.

16. Taggard v. Curtenius, 15 Wend. (N. Y.)

155. See also Moore v. Trussing, 165 111.

319, 46 N. E. 184; Girard F. & M. Ins. Co.

V. Marr, 46 Pa. St. 504.

17. Amoskeag Bank v. Robinson, 44 N. H.

503. See also Bellows u: Lovell, 4 Pick.

(Mass.) 153.

It is prima facie a defense in an action

against an accommodation payee and indorser

that plaintiff, at the request and approbation

of the makers of the instrument in suit, sold

another note executed by the makers and

indorsed by defendant for their own accom-

modation, for the purpose of paying the note

in suit, and that he realized enough from

such sale to pay the same. Burrall v. Jones,

7 Bosw. (N. Y.) 404.

18. St. Paul, etc.. Grain Co. v. Rudd, 102

Iowa 748, 71 N. W. 417.

19. Taylor v. Littell, 21 La. Ann. 665.

20. California.— Woodsum v. Cole, 69 Cal.

142, 10 Pac. 331.

Michigan.— Reynolds v. Kent, 38 Mich.
246.

Missouri.— Merchants' Bank v. Fowler, 36
Mo. 33.

Nebraska.— Central City Bank v. Rice, 44
Nebr. 594, 63 N. W. 60.

New York.— Green v. Swink, 26 N. Y.
Wkly. Dig. 574.

Ohio.— Gould V. Union Cent. L. Ins. Co.,

8 Ohio Dec. (Reprint) 525, 8 Cine. L. Bui.

281; Hengehold v. Gardner, 6 Ohio Dec. (Re-

print) 822, 4 Cine. L. Bui. 958, 8 Am. L.

Rec. 352.

United States.— Boggs v. Wann, 58 Fed.

681.

21. Hays v. Hathorn, 74 N. Y. 486;
Fletcher v. Fletcher, 29 Vt. 98; Hackett v.

Kendall, 23 Vt. 275.

22. Alabama.— Hampton v. Shehan, 7

Ala. 295.

Illinois.— Caldwell v. Laurence, 84 111.

161.
'

Indiana.— Johnson i;. Conklin, 119 Ind.

109, 21 N. E. 462; Crist v. Crist, 1 Ind. 570,

50 Am. Dec. 481; Butler v. Sturges, 6
Blackf. (Ind.) 186.

Massachusetts.— Brigham v. Marean, 7

Pick. (Mass.) 40.

Missouri.— Nicolay v. Fritschle, 40 Mo.
67; Cocker v. Cocker, 2 Mo. App. 451.

Nevada.— HuUey v. Chedic, 22 Nev. 127,

36 Pac. 783, 58 Am. St. Rep. 729.

Neic York.— Hays v. Southgate, 10 Hun
(N. Y.) 511.

Pennsylvania.— Brown v. Clark, 14 Pa. St.

469.

Rhode Island.— Hutchings v. Reinhalter,

23 R. I. 518, 51 Atl. 429.
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plaintiff's possession is mala fides and may work some prejudice to defendant.^
Hence it is no defense that plaintiff is a mere pledgee.''* But some cases permit
the person sought to be charged to defend on the ground that plaintiff is not the
real party in interest or that another is,''' so as to let in a defense or permit a set-

off against such other.^ Thus it may be shown that the note in suit was trans-

ferred to the holder to avoid a defense which would be available but for the
transfer, and that the transferrer is the real owner.^

(2) Teansfee by Plaintiff. That plaintiff has transferred the note in action

or has parted with his interest therein presents a good defense.^

Tennessee.— Wells v. Sehoonover, 9 Heisk.
(Tenn.) 805.

Texas.— Brown v. Chenoworth, 51 Tex.

469; Sanders v. Atkinson, 1 Tex. App. Civ.

Cas. § 1325.

Vermont.— Ormsbee v. Kidder, 48 Vt. 361.

See 7 Cent. Dig. tit. "Bills and Notes,

§ 1362.

Where iu an action by the beneficiary, the
holder appears, admits plaintifif's ownership,
and disclaims title in himself, a defense that
plaintiff is not the owner is of no avail. Si-

mon V. Wildt, 84 Ky. 157.

Acquiescence of real owner.— Where the
person claimed by defendant to be the real

owner had full knowledge of the action and
asserted no right to interfere, it was held
that payment of the judgment to plaintifl',

if permitted by the real owner of the note,

would be a sufficient protection to defendant.
Hackett v. Kendall, 23 Vt. 275.

Substitute note given to widow of payee
of original.— It is no defense that the note
in suit was given to plaintiff, the widow of
the payee, in lieu of other notes given to the
latter, since she might be acting either as

executrix in her own wrong or might be enti-

tled to the note as heir. Riley v. Loughrey,
22 Iir. 97.

23. Wells V. Schoonover, 9 Heisk. (Tenn.)
805.

Fraud of creditors.— That the payee filed

his petition in bankruptcy, and failed to in-

clude therein the note in suit, which he had
assigned to plaintiff to collect for his benefit

BO as to enable him to defraud his creditors,

does not show mala fides, so as to enable the
maker to defeat the action on the ground
that plaintiff has no title. Wells v. Schoon-
over, 9 Heisk. (Tenn.) 805.

24. Unauthorized pledge.— The maker or
tccepter of a bill of exchange cannot set up
that it was the property of a bank, and was
pledged to plaintiff as security for a loan by
the cashier, who had no authority so to
pledge it. New Haven City Bank v. Perkins,
29 N. Y. 554, 86 Am. Dec. 332.

Pledge by administrator of notes of estate.— If an administrator transfers to his sure-
ties, as security, notes belonging to the es-

tate, the maker cannot dispute the pledgee's

title, especially where, after the transfer, the
sureties advanced money to pay a judgment
against the estate. Rogers v. Squires, 98
N. Y. 49.

25. Wood V. Wellington, 30 N. Y. 218;
Eaton V. Alger, 57 Barb. (N. Y.) 179.
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Holder trustee for indorser.— An indorser
may defend on the ground that the note was
paid and that plaintiff holds it as a trustee
for him. Maynard v. Nekervis, 9 Pa. St. 81.

Transfer of note of decedent by adminis-
trator.— It is a good defense that the note
in suit belonged to the estate of a deceased
person, and that plaintiff received it of the
administrator in payment of an individual
debt by the latter or in exchange for other
property, with full knowledge of the facts.

Prosser v. Leatherman, 4 How. (Miss.) 237,
34 Am. Dec. 121.

Prior action by claimants of subject-matter
of note.—-In an action by an administrator
on a note given him for land bought by de-

fendant at administrator's sale, a plea that
the heirs were alone interested in the note,

and that, after the sale, they brought suit
against defendant for the land, and put him.
to great expenise in defending the suit, pre-

sents no defense. Story c. Kemp, 51 Ga. 399.
26. McClure v. Litchfield, II Ala. 337;

Tuggle V. Adams, 3 A. K. Marsh. (Ky.) 429;
Lauve v. Bell, I La. 191; Childerston v. Ham-
mon, 9 Serg. & R. (Pa.) 68.

Owneiship in prior indorser.— To an action
by the third against the second indorser, it

is a sufficient defense that the payee, who i»

also first indorser, is the owner of the note
and that the action is for his benefit. Oberle
V. Schmidt, 86 Pa. St. 221.

27. See Lange v. Uhlmann, 47 Mo. App.
277; Eyre v. Yohe, 67 Pa. St. 477; Rice v,

Abeles, 1 Wkly. Notes Cas. (Pa.) 38;
Graphic Co. v. Marcy, 12 Phila. (Pa.) 218,
34 Leg. Int. (Pa.) 248; Lee v. Ware, 3 Rich.
(S. C.) 193.

Permitting set-off.— Where defendant al-

leged that the transfer was fraudulently
made to enable the payee to avoid paying
money owed by him to defendant and asked,
to set off his claim against the note and
plaintiff demurred, it was held that as the
demurrer confessed the truth of the answer
plaintiff would be regarded as holding the-

note in trust for her husband and defendant
would be allowed to make the set-off. Hill-
house V. Adams, 57 Conn. 152, 17 Atl. 698.

28. Beebe v. Real Estate Bank, 5 Ark>
183; Gray v. Real Estate Bank, 5 Ark. 93 ^

Gillispie v. Ft. Wayne, etc., R. Co., 12 Ind.
398; Waggoner i, Colvin, 11 Wend. (N. Y.)
27.

Pledge.— That plaintiff pledged the note in-

suit as collateral security for a debt oi

which he had since tendered payment and
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(3) Ieeegulaeitt in Acquisition by Plaintiff. It is a good defense that

plaintiff did not acquire title by transfer from the true owner,^' that the instru-

ment was not transferred as alleged,^ or that the transfer was not intended to

divest the transferrer of his title '' or was illegal ; ^ but if plaintiff is a holder for

value the maker cannot object to the irregularity of the transfer between the

parties.^'

(4) Necessity of Defense to Instrument. The title or interest of the

holder of commercial paper cannot be disputed or inquired into unless necessary

for the purpose of defense, and unless a meritorious defense is presented.'^ Thus
it has been held that the maker cannot, as against an indorsee holder, defend upon
the ground that the holder paid no value therefor, unless he is deprived of a

defense available against the original holder or has been thereby defrauded of

some right ; ^ nor in the absence of such circumstances can the accepter of a bill

that the pledgee refused to receive it or to

give up the note is no defense. Wolcott v.

Boston Faucet Co., 9 Gray (Mass.) 376.

Assignment of recovery.— It is not a de-

fense that after suit brought the claim and
judgment which might be recovered was as-

signed without indorsement to a third per-

son not made a. party to the suit. Allen x>.

Newberry, 8 Iowa 65.

Necessity of showing assignee's title.—^As

signment of the note in suit is no defense

without proof of a right to it in the as-

signee. Conant v. Wills, 1 McLean (U. S.)

427, 6 Fed. Cas. No. 3,087.

29. In an action against a firm on their in-

dorsement it is a good defense that the

indorser was not a member of the firm. Bank
r. Castner, 9 Wkly. Notes Cas. (Pa.) 273.

Indorsement by widow of decedent holder.

— It is a good defense that the note belongs

to the estate of a former deceased holder and
that the indorsement to plaintiff was made
by the widow without taking out administra-

tion or otherwise acquiring any legal title.

Stebbins v. Goldthwait, 31 Ind. 159.

30. Mechanics' Bank v. Fowler, 36 Mo. 33

;

Central City Bank v. Eice, 44 Nebr. 594, 63

N. W. 60.

31. Herrick v. Carman, 10 Johns. (N. Y.)

224; Hudson v. Walcott, 39 Ohio St. 618.

Assignment after maturity.— That defend-

ant assigned the note to plaintiff after ma-
turity, for the purpose of transferring it

and for no other purpose, is insufficient, be-

cause no more than an averment that he

assigned the note not intending to be liable

as an assignor. Dunn v. Ghost, 5 Colo. 134.

32. Sproule v. Merrill, 29 Me. 260.

33. Wood V. Wellington, 30 N. Y. 218;

Howland «. Bates, 3 Misc. (N. Y.) 609, 22

N. Y. Suppl. 557, 51 N. 1. St. 857 [affirming

1 Misc. (N. Y.) 91, 20 N. Y. Suppl. 373, 48

N. Y. St. 642].

Fraud of creditors.— That the transfer to

plaintiff was in fraud of creditors is no de-

fense. Sullivan v. Bonesteel, 79 N. Y. 631.

But see Cross v. Brown, 51 N. H. 486, hold-

ing that the maker of a note, who is also

administrator of the payee, may defend

against the indorsee by showing that the con-

sideration of the transfer was inadequate,

and that therefore the indorsement was in-

valid as against the creditors of the payee,

that the avails of the note are needed to pay
debts of the payee, and that he, as adminis-
trator, claims the note to apply it for that
purpose.
Transfer of note payable to firm.— It is

not a defense to the maker of a note payable
to a firm that it was transferred to plaintifT

by one member thereof in payment of his

individual debt. Drexler v. Smith, 30 Fed.
754.

34. Alabama.— Moore V. Penn, 5 Ala. 135.

California.— Price v. Dunlap, 5 Cal. 483

;

Gushee v. Leavitt, 5 Cal. 160, 63 Am. Dec.
116.

Georgia.— Bomar v. Equitable Mortg. Co.,

Ill Ga. 143, 36 S. E. 601; Johnson v. Cobb,
100 Ga. 139, 28 S. E. 72; Varner v. Lamar,
9 Ga. 589; Hall v. Carey, 5 Ga. 239; Field

V. Thornton, 1 Ga. 306; Nisbet v. Lawson, 1

Ga. 275.

Illinois.— Caldwell v. Lawrence, 84 111.

161.

Indiana.— Musselman v. Hays, 28 Ind.

App. 360, 62 N. E. 1022.

Louisiana.— Case v. Watson, 21 La. Ann.
731; Ran v. Latham, 11 La. Ann. 276.

New York.— Aspinwall v. Meyer, 2 Sandf.

(N. Y.) 180; Guernsey v. Burns, 25 Wend.
(N. Y.) 411.

Pennsylvania.— Chamberlin v. Keeler, 15

Pa. Super. Ct. 236.

Texas.— Krueger v. Klinger, 10 Tex. Civ.

App. 576, 30 S. W. 1087.

United States.— Lum v. Robertson, 6 Wall.

(U. S.) 277, 18 L. ed. 743.

Canada.— Lemay v. Boissinot, 10 Quebec
90.

See 7 Cent. Dig. tit. "Bills and Notes,"

: 1362.

In Louisiana the bare denial of plaintiff's

right to a negotiable instrument indorsed in

blank cannot authorize the maker to contest

the holder's title, unless it be alleged that

the note was lost or stolen. McKinney v.

BeesoE, 14 La. 254.

35. Alabama.— Yeatman v. Mattison, 59

Ala. 382. See also Lea v. Cassen, 61 Ala.

312.

Illinois.— Burnap v. Cook, 32 111. 168.

Iowa.— See Des Moines Valley R. Co. v.

Graff, 27 Iowa 99, 1 Am. Rep. 256.
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of exchange or draft set up want of consideration between the drawer and the

payee.'^

d. Set-Off (i) In General. Actions on promissory notes form no excep-

tion to the rule that upon a proper showing a party should be allowed to counter-

claim or set off certain demands which he may have against plaintiff •,^ but the

doctrine of set off as applied to negotiable paper is restricted to the primary par-

ties and their privies or parties with notice, and is not available against a hona

fide holder.^' Between original parties or those standing in their shoes the doc-

trine is more restricted than in some species of actions, as set-offs are not equities

within the meaning of that term as used in commercial-paper phraseology ;
=' and

it has been held that an indorsee of an overdue note may enforce it against the

maker, even though the indorsement is made for the express purpose of shutting

out a set-off available against the indorser.*' Only claims arising out of tiie

Missouri.— Powers v. Nelson, 19 Mo. 190;

Banister v. Kenton, 46 Mo. App. 462; Gold-

stein V. Winkelman, 28 Mo. App. 432.

'New York.— Forestville Baptist Soc. v.

Farnham, 15 Hun (N. Y.) 381; Aspinwall

V. Meyer, 2 Sandf. (N. Y.) 180; Snyder v.

Gruniger, 77 N. Y. Suppl. 234.

Pennsylvania.— Heil v. Girard Bank, 30

Pa. St. 136 ; Burpee v. Smoot, 4 Wkly. Notes

Cas. (Pa.) 186; Leib v. Lanigan, 2 Leg.

Chron. (Pa.) 386.

Vermont.— Tarbell v. Sturtevant, 26 Vt.

513.

Wisconsin.— Anderson v. Johnson, 106

Wis. 218, 82 N. W. 177 [affirming Anderson
1'. Chicago Title, etc., Co., 101 Wis. 385, 77

N. W. 710].

United States.—See Bank of British North
America v. Ellis, 6 Sawy. (U. S.) 96, 2 Fed.

Cas. No. 859, 8 Am. L. Rec. 460, 9 Reporter
204.

Canada.— Miller v. Ferrier, 7 U. C. Q. B.

540.

See 7 Cent. Dig. tit. " Bills and Notes,''

§ 1347.
36. Arkansas.— Coolidge v. Burnes, 25

Ark. 241.

Colorado.— Welch v. Mayer, 4 Colo. App.
440, 36 Pac. 613.

Indiana.— Marsh v. Low, 55 Ind. 271.

Louisiana.— Smith v. Adams, 14 La. Ann.
409; Davidson v. Keyes, 2 Rob. (La.) 254,

38 Am. Dec. 209; Debuys v. Johnson, 4 Mart.

N. S. (La.) 286.

Minnesota.— Vanstrum v. Liljengren, 37

Minn. 191, 33 N. W. 555.

New York.— Tompkins v. Garner, 8 N. Y.
Suppl. 193, 27 N. Y. St. 264.

South Carolina.— Stoney v. Joseph, 1 Rich.

Eq. (S. C.) 352.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1347.

The indorser can never inquire into the
consideration, as between the maker and
holder, unless the circumstances be such as
make the note void against the maker him-
self, as in the case of usury. City Bank v.

Barnard, 1 Hall (N. Y.) 70.

37. See Barker v. Barth, 192 111. 460, 61

N. E. 388; Huber v. Egner, 22 Ky. L. Rep.
1800, 61 S. W. 353; Prouty v. Musquiz, (Tex.

Civ. App. 1900) 59 S. W. 568; Chisholm v.
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Chisholm, 3 Nova Scotia Dec. 85; Brooke v.

Arnold, Taylor (U. C.) 25; Wright v. Cook, 9

U. C. Q. Bi 605; Matthewson v. Carman, 1

U. C. Q. B. 266. See also RECotrpMENT, Set-

off, and COtTNTEE-CLAlM.
38. Indiana.— Proctor v. Baldwin, 82 Ind.

370.

Kentucky.— Barbaroux v. Barker, 4 Mete.

(Ky.) 47; Carothers v. Richards, 17 Ky. L.

Rep. 42, 30 S. W. 211.

Maine.— Cabot v. Given, 45 Me. 144.

New York.— Brookman v. Metcalf, 32 N. Y.

591 [affirming 5 Bosw. (N. Y.) 429]; Mo-
Grath v. Pitkin, 56 N. Y. Suppl. 398 ; Dodge
V. Ockerhausen, 22 N. Y. Suppl. 25, 51 N. Y.

St. 196; Smith v. Van Loan, 16 Wend. (N. Y.)

659.

North Carolina.— United States Nat. Bank
V. McNair, 116 N. C. 550, 21 S. E. 389.

Ohio.— Loomis v. Eagle Bank, 1 Disn.

(Ohio) 285, 12 Ohio Dec. (Reprint) 625;

Ross V. Johnson, 1 Handy (Ohio) 388, 12

Ohio Dec. (Reprint) 198.

Pennsylvania.— Young v. Shriner, 80 Pa.

St. 463.

Texas.— Selkirk v. McCormick, 33 Tex.

136; Smith v. Turney, 32 Tex. 143.

United States.— Drexler v. Smith, 30 Fed.

754. See also Mandeville v. Union Bank, 9

Cranch (U. S.) 9, 3 L. ed. 639.
" An existing set-off," as used in the statu-

tory provision providing that an indorsee

takes a note subject to any existing set-off

of which he has notice, means a set-off act-

ually available at the time of the acquisition

of the instrument; a possibility of a future

set-off is riot sufficient. Stites v. Hobbs, 2

Disn. (Ohio) 571.

39. Way v. Lamb, 15 Iowa 79; Ludwig r.

Dearborn, 8 Pa. Dist. 69 ; Stewart v. Tizzard,

3 Phila. (Pa.) 362, 16 Leg. Int. (Pa.) 132.

If the action is joint the separate debt of

plaintiff to the maker or indorser cannot be

set off under a joint plea of set-off. Paterson
V. Howison, 2 U. C. Q. B. 139.

40. Ludwig V. Dearborn, 8 Pa. Dist. 69;
Oulds V. Harrison, 3 C. L. R. 353, 10 Exch.
572, 24 L. J. Exch. 66, 3 Wkly. Rep. 160, 28
Eng. L. & Eq. 524; Metropolitan Bank «.

Snure, 10 U. C. C. P. 24. To a similar effect

see Stewart v. Tizzard, 3 Phila. (Pa.) 362,
16 Leg. Int. (Pa.) 132.
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same note or transaction connected with it can be set off in England," Canada,**

and in a number of American jurisdictions.^ In other jurisdictions independ-

ent demands may be set off where in other respects the party is entitled to go
into that defense;^ and under a statute prohibiting the allowance of a discount

when a note is made payable without defalcation or discount a maker of such

note is not entitled to a set-off, although the indorsee had notice of such demand
or took the note after maturit}^ and dishonor.'*'

(ii) Time ofA cquisitiojv. In some jurisdictions it would seem that a maker
may set off a claim against the holder if he acquired it against the payee or

transferrer before notice of the transfer.*" But however the soundness of the

reasoning on which this position is maintained may be questioned by some of our
courts, it is well settled f'at a set-off, to be available against an indorsee, must
have been acquired against the payee before the transfer ;

*'' and under some stat-

utes the payee must also have had notice of the acquisition of such claim before

he made the transfer.*^ Set-offs subsequently acquired, even though arising out

of a previous transaction, cannot be set up;*' but this rule does not apply to

equities not constituting set-offs Thicli grow out of the original transaction and
are not discovered until after the transfer.^"

41. Burrough v. Moss, 10 B. & C. 558, 5

M. & R. 296, 21 E. C. L. 238; Oulds v. Har-
rison, 3 C. L. R. 353, 10 Exch. 572, 24 L. J.

Exch. 66, 3 Wkly. Rep. 160, 28 Eng. L. & Eq.

524; Whitehead v. Walker, 7 Jur. 330, 11

L. J. Exch. 168, 12 L. J. Exch. 28, 10 M. & W.
696.

42. Wood V. Ross, 8 U. C. C. P. 299;
Hughes V. Snure, 22 U. C. Q. B. 597.

43. Elliott V. Deason, 64 6a. 63; Ryan v.

Chew, 13 Iowa 589; Shipman t>. Robbins, 10

Iowa 208 ; Barnes v. McMuUins, 78 Mo. 260

;

Cutler V. Cook, 77 Mo. 388 ; Murphy v. Ar-
kansas, etc.. Land, etc., Co., 97 Fed. 723.

See also Betts v. Mix, 2 Miles (Pa.) 151.

Compare Harris v. Burwell, 65 N. C. 584,

where by virtue of the statute the English

doctrine is departed from.

As to necessity for mutuality of obliga-

tions between parties see Crawford r. Beal,

Dudley (Ga.) 204; Carman v. Garrison, 13

Pa. St. 158.

As to impropriety of setting up demand
growing out of partnership between maker,

payee, and third party, previous to an ac-

counting, see Cummings v. Morris, 25 N. Y.

625 ^affirming 3 Bosw. (N. Y.) 560].

44. Sargent v. Southgate, 5 Pick. (Mass.)

312, 16 Am. Dec. 409; Phipps v. Shegogg, 30

Miss. 241. See also Snow v. Fletcher, 43

N. H. 642.

45. Tillou V. Britton, 9 N. J. L. 120;

Coryell v. Croxall, 5 N. J. L. 764.

46. Gary v. James, 7 Ala. 640; Rosenthal

I'. Rambo, 28 Ind. App. 265, 62 N. E. 637;

Huber v. Egner, 22 Ky. L. Rep. 1800, 61 S. W.
353 ; Martin v. Trobridge, 1 Vt. 477. See also

Barker i'. Barth, 192 111. 460, 61 N. E. 388.

47. loioa.— Campbell v. Rusch, 9 Iowa 337.

But see Downing v. Gibson, 53 Iowa 517, 5

N. W. 699, where under a later statute the

only requisites to the availability of a coun-

ter-claim as set-off is that it be acquired by

defendant before notice of the transfer.

Kentucky.— Hunt v. Martin, 2 Litt. (Ky.)
82.

Massachusetts,— Backus v. Spaulding, 129
Mass. 234; Baxter v. Little, 6 Mete. (Mass.)

7, 39 Am. Dec. 707.

Minnesota.— Linn v. Rugg, 19 Minn. 181.

NetB York.— See Elwell v. Dodge, 33 Barb.
(N. Y.) 336.

Ohio.— Whims v. Grove, 1 Ohio Cir. Dec.
59.

Texas.— Henderson v. Johnson, 22 Tex. Civ.

App. 381, 55 S. W. 35.

Vermont.— See Sherwood v. Francis, 1 1 Vt.
204.

Virginia.—Davis v. Miller, 14 Gratt. (Va.) 8.

United States.— Fossitt v. Bell, 4 McLean
(U. S.) 427, 9 Fed. Cas. No. 4,958.

Canada.— McDonald v. Neville, 16 Nova
Scotia 191; Thome v. Haight, (Hil. T.) 6

Vict.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1354.

A judgment rendered against the payee be-
fore the indorsement and in favor of the
maker may be set off against the judgment
of the indorsee against tiie malier, under the
statutes of Maine. Burnham v. Tucker, 18

Me. 179. See also Lewis v. Brooks, 12 Mete.
(Mass.) 304 [affirming 9 Mete. (Mass.) 367].
48. Parker v. Kendall, 3 Vt. 540. To a

similar effect see Bliss v. Houghton, 13 N. H.
126, construing Vermont statutes.

Necessity of indorsee giving notice.— Un-
der the procedure of Alabama it is not neces-

sary that tne assignee of a note by indorse-

ment or delivery should himself give notice

to the maker of his acquisition of the instru-

ment to exclude set-offs acquired subsequently
to the assignment. Such set-offs cannot be
urged if the maker is informed of the trans-

fer by any party who knows of the fact.

Crayton v. Clark, 11 Ala. 787.

49. Davis v. Neligh, 7 Nebr. 84.

50. Kyle v. Thompson, 11 Ohio St. 616.
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(hi) BetweenWsat Parties A yailable. It is also well recognized by the
courts that a claim, to be available as a set-ofiE, must arise between other than
intermediate parties. If the instrument has been indorsed several times the

maker cannot, in an action by the holder, set o£E a claim which he may have
against a prior indorsee,^^ although transferred to plaintiff after maturity,'^ unless

so allowed by a contract between the parties founded on some new consideration.^

3. Right to Assert— a. Necessity of Rescission. Where a party seeks to

defend on the ground of fraud or failure of consideration, he must, if he has

received anything of value for the note, return the same or make a tender thereof

before he can defeat the instrument as a cause of action, by offering such defenses

as an absolute bar to the action,^ unless by lapse of time or other circumstance

the thing received has lost validity before the fraud is discovered ; '' but where the

thing received as consideration is absolutely void or of no value no return is

necessary.^^

b. Estoppel to Assert. The principle of estoppel either by deed or m, pais,
as applied to negotiable paper, being intended to give credit and circulation to

such security and to protect the honest holder thereof,^'' it follows that parties

thereto are often estopped from asserting defeases which might otherwise have
been available, but which, in the light of their previous acts or representations,

are unfair, fraudulent, or prejudicial to plaintiff.^^ Thus an obligor may be

51. Ateftama.— Bostick v. Scruggs, 50 Ala.

10; McKenzle v. Hunt, 32 Ala. 494; Stock-
ing r>. Toulmin, 3 Stew. & P. (Ala.) 35. See
also Manning v. Maroney, 87 Ala. 563, 6 So.

343, 13 Am. St. Rep. 67.

Mississippi.— Savage v. Laclede Bank, 62
Miss. 586.

2few York.—^Arrangoiz v. Frazer, 2 Hilt.

(N. Y.) 244.

Ohio.— Lillie v. Bates, 3 Ohio Cir. Ct. 94,

2 Ohio Cir. Dec. 54.

South Carolina.— Perry v. Mays, 2 Bailey
(S. C.) 354; English V. Nixon, 3 McCord
(S. C.) 549.

Tennessee.— Hooper v. Spieer, 2 Swan
(Tenn.) 494.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1355.

52. Favorite v. Lord, 35 111. 142; Root v.

Irwin, 18 111. 147; Hooper v. Spieer, 2 Swan
(Tenn.) 494.

53. Goldthwaite v. Montgomery First Nat.
Bank, 67 Ala. 549; Kennedy v. Manship, 1

Ala. 43. See also Cumberland Bank v. Hann,
18 N. J. L. 222.

54. Alalama.—• Gillespie v. Battle, 15 Ala.
276.

Galifornia.— Fitz v. Bynum, 55 Cal. 459.

Connecticut.— See Tottle v. Thomas, 12
Conn. 565.

Indiana.— Wood v. Ridgeville College, 114
Ind. 320, 16 N. E. 619; Heaton v. Knowlton,
53 Ind. 357 ; Starke v. Dicks, 2 Ind. App. 125,
28 N. E. 214.

Ohio.— Mellen v. Harvey, 6 Ohio S. & C.
PI. Dec. 15, 29 Cine. L. Bui. 191.

Vermont.— Harrington v. Lee, 33 Vt. 249;
Stone V. Peake, 16 Vt. 213.

England.—Archer v. Bamford, 1 L. J. K. B.
O. S. 228, 3 Stark. 175, 3 E. C. L. 642.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1365.

55. Winslow v. Bailey, 16 Me. 319.
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56. Taft V. Myerscough, 197 111. 600, 64
N. E. 711; Hubbard v. Rankin, 71 111. 129;
Lee V. Ryder, 1 Kan. App. 293, 41 Pac. 221

;

Smith V. Smith, 30 Vt. 139; Waddell v.

Jaynes, 22 U. 0. C. P. 212.

57. Forbes v. Espy, 21 Ohio St. 474.

58. Kentucky.— Cassidy v. Martin Bank,
23 Ky. L. Rep. 208, 62 S. W. 528 ; Gray Tie,

etc., Co. V. Farmers' Bank, 22 Ky. L. Rep.
1333, 60 S. W. 537.

Louisiana.— Hood v. Frellsen, 31 La. Ann.
577.

Maine.— Maine Mut. Mar. Ins. Co. v. Blunt,
64 Me. 95; Howard v. Palmer, 64 Me. 86.

Michigan.— Roberts v. Wilkinson, 34 Mich.
129.

Missouri.— Wisdom v. Shanklin, 74 Mo.
App. 428.

New York.— Monongahela Valley Bank v.

Weston, 172 N. Y. 259, 64 N. E. 946.

Penmsylvamia.— Williams v. Holmes, 1

Pennyp. (Pa.) 441.

Tennessee.— Hollandsworth v. Squires,

(Tenn. Ch. 1900) 56 S. W. 1044.

Virginia.— Commercial Bank v. Cabell, 98
Va. 552, 32 S. E. 53.

Canada.— Irwin v. Freeman, 13 Grant Ck.
(U. C.) 465; Merchants' Bank v. Lucas, 13

Ont. 520; Pratt v. Drake, 17 U. C. Q. B. 27.

See also Musselman v. McElhenny, 23 Ind.

4, 85 Am. Dec. 445; Carter v. Bolin, 11 Tei.

Civ. App. 283, 32 S. W. 123.

An acceptance of a deed with warranty pre-
vents the purchaser from setting up either

fraud or failure of consideration in an action

at law, as such deed imports a consideration.

Starke v. Hill, 6 Ala. 785.
A judgment in an action of deceit against

the holder of a note, the consideration of

which was worthless mining stock, estops the
indorser from interposing the deceit as a de-

fense to an action on the note. Morrill v,

Prescott, 64 N. H. 505, 15 Atl. 123.
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estopped where the failure of consideration or defect alleged is occasioned by his

non-compliance with his own agreement or obligation/' by executing the note
with full knowledge of the defects in the consideration or of facts relieving him
from his liability,™ by making promises to pay, or by making partial payments
after knowledge, actual or constructive, of the value and merits of the considera-

tion,*' by voluntarily placing his notes in the hands of another for negotiation,*^

by inducing plaintiff to purchase the same,*' or by standing by and seeing the
note indorsed to a party without having his offset or equity indorsed thereon.**

Nor can the maker in the absence of fraud deny the corporate existence of the
payee *^ or allege that the payee or indorsee is a fictitious person,** nor can an
indorser or accepter set up against a hona fide holder that the signature of the
maker, drawer, or prior indorser is a forgery ;*^ but a denial of knowledge of the

A married woman is bound by an estoppel
in pais like any other person, under the stat-

utes of Indiana, and cannot therefore as
against a subsequent iona fide purchaser
claim ownership of notes which she had de-

livered under her blank indorsement. Shirk
V. North, 138 Ind. 210, 37 N. B. 590.

A drawee accepting a draft for the ac-
commodation of the indorser is not estopped
from setting up usury as against the holder
discounting such draft. Jackson v. Fassitt,

33 Barb. (N. Y.) 645, 12 Abb. Pr. (N. Y.)

281, 21 How. Pr. (N. Y.) 279.

An admission that plaintiff obtained the
note before maturity does not estop defend-
ant from setting up the defense that such
plaintiff is not a bona fide holder and that
the consideration has failed. McDonald v.

Mayer, 97 Ga. 281, 23 S. E. 72.

The drawer of a letter of credit is estopped

to assert that it was invalid by reason of

being transferred to the holder for a purpose
different from that for which it was issued,

where the holder accepted it in payment of a
preexisting debt from the purchaser, after

being told by the drawer, with knowledge of

the consideration for the intended transfer

to the holder, that it was good. Johannes-

sen V. Munroe, 158 N. Y. 641, 53 N. E. 535

[affirming 9 N. Y. App. Div. 409, 41 N. Y.

Suppl. 586, 75 N. Y. St. 977].

59. Auten v. Manistee Nat. Bank, 67 Ark.

243, 54 S. W. 337, 47 L. R. A. 329; Cook v.

Whitfield, 41 Miss. 541; Kolp v. Specht, 11

Tex. Civ. App. 685, 33 S. W. 714; Glassford

t>. McFaul, (Trin. T.) 3 & 4 Vict.

A delay of several years in claiming a
failure of consideration and also an execu-

tion of a new note to the transferee does not

estop the maker from showing that he did

so on the supposition that the transfer was
held for value, or from setting up the defense

of failure of consideration where the trans-

feree was in no way induced to change his

situation in any manner. Kirkpatrick v.

Muirhead, 16 Pa. St. 117.

60. Atlanta Consol. Bottling Co. v. Hutch-

inson, 109 Ga. 550, 35 S. E. 124; Edison Gen-

eral Electric Co. v. Blount, 96 Ga. 272, 23

B. E- 306; Colby v. Lyman, 4 Nebr. 429.

Aliter where it is not shown that he had full

knowledge of the defects, or had inspected the

[51

material; the defects therein beiaj patent.
Means v. Subers, 115 Ga. 371, 41 S. E. 633.

61. McCreary v. Parsons, 31 Kan. 447, 2

Pac. 670; Lewis V. Hodgdon, 17 Me. 267;
Morgan v. Nowlin, 126 Mich. 105, 85 N. W.
468. See also Aspen First Nat. Bank v.

Mineral Farm Consol. Min. Co., (Colo. App.
1902) 68 Pac. 981; Lambeth v. Kerr, 3 Rob.
(La.) 144.

Application of rule.— A promise by an ob-
ligor to an assignee after the assignment to
pay the note does not estop him from setting
up an equity then unknown to him, as the
assignee was not thereby induced by such
promise to part with his money, and the
obligor obtained no benefit by way of for-

bearance. Clay V. McClanahan, 5 B. Mon.
(Ky.) 241. Nor would a promise by the
maker of a note to pay the same, subsequently
to maturity, defeat his defense of payment of
excessive interest. Goins v. Taylor, 18 Ky. L.
Rep. 468, 37 S. W. 68.

62. Yeomans v. Lane, 101 111. App. 228.
63. Kentucky.— Billington v. McColpin, 22

Ky. L. Rep. 1281, 60 S. W. 923, where the
inducement to purchase was the indorsement
made thereon by the maker.

Massachusetts.— Tobey v. Chipman, 13 Al-
len (Mass.) 123.

Tennessee.— Frame v. Tabler, (Tenn. Ch.
1898) 52 S. W. 1014.

Vermont.— Raymond v. Williams, 7 Vt.
230.

England.— Leach v. Buchanan, 4 Esp. 226.

See also McLain v. Coulter, 5 Ark. 13;
Brown v. Daggett, 22 Me. 30.

64. Firman v. Blood, 2 Kan. 496.

65. Reynolds v. Roth, 61 Ark. 317, 33
S. W. 105.

66. Lane v. Krekle, 22 Iowa 399; Kohn v.

Watkins, 26 Kan. 691, 40 Am. Rep. 336;
Forbes v. Espy, 21 Ohio St. 474; Phillips v.

Im Thurn, 18 C. B. N. S. 694, 114 E. C. L.

694.

67. District of Columbia.— Bowie v. Hume,
13 App. Gas. (D. C.) 286.

Kamsas.— Cochran v. Atchison, 27 Kan.
728; Kohn v. Watkins, 26 Kan. 691, 40 Am.
Rep. 336.

Kentucky.— Burgess v. Northern Bank, 4
Bush (Ky.) 600.

Louisiana.— Olivier v. Andry, 7 La. 496.

[XIV, B, 3, b]
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existence of equities against the note does not estop one from setting up defenses
growing out of the original transaction, of which he had no knowledge at the
time.**

4. To Whom Defense Inures. A defense pleaded by the makers will not as a
rule inure as an answer of the indorser,"' nor will an answer of the indorser inure
to the benefit of the maker.™ If the action is against the joint makers a defense
personal to one of them will not inure to a co-maker

;
'''^ but where the answer

goes to the merits of the case defeating plaintiff's right to recover it inures to tlie

benefit of the other defendants."

C. Parties— l. Parties Plaintiff— a. Who May Maintain Action— (i) In
General— (a) Rule Stated— (1) Holdek of Legal Title. To maintain an
action on commercial paper it should as a general rule be brought by or under
the authority of one having tlie legal title to the paper ^ and the possession

t^ew Tork.— TurnbuU v. Bowyer, 40 N. Y.
450, 100 Am. Dec. 523 [affi/rmmg 2 Rob.
(N. Y.) 406]; Lennon v. Grauer, 2 N. Y.
App. Div. 513, 38 N. Y. Suppl. 22, 74 N. Y.
St. 451 [affirmed in 159 N. Y. 433, 54 N. E.

11] ; Arnson v. Abrahamson, 16 Daly (N. Y.)

72, 9 N. Y. Suppl. 514, 30 N. Y. St. 657.

Pennsylvania.— Levy v. U. S. Banlc, 1 Binn.
(Pa.) 27, 4 Dall. (Pa.) .234, 1 L. ed. 814.

South Carolina.— Rambo v. Metz, 5 Strobh.

(S. C.) 108, 53 Am. Dec. 694.

United States.— U. S. Bank j;. Georgia
Bank, 10 Wheat. (U. S.) 333, 6 L. ed. 334;
U. S. V. V. S. Bank, 4 Dall. (U. S.) 235 note,

1 L. ed. 814.

Canada.—McLeod v. Carman, 12 N. Brunsw.
602; Choquette v. Leclaire, 19 Quebec Super.
Ct. 521 ; Eastwood v. Westley, 6 U. C. Q. B.

0. S. 55.

A maker who forged the indorsement of
the payee and put the note in circulation ia

estopped as to a bona fide holder to deny the
genuineness of the indorsement. Meaeher v.

Fort, 3 Hill (S. C.) 287, 30 Am. Dec.
364.

A surety who signs a note after the forged
signatures of others cannot defend against an
innocent holder. Selser v. Brock, 3 Ohio St.

302.

If a party has at any time paid other
forged bills and notes of the same party, un-
der similar circumstances to the ones presented
in question, he is estopped thereby from af-

firming such forgery ( Morris v. Bethell, L. R.
5 C. P. 47, 21 L. T. Rep. N. S. 323, 18 Wkly.
Rep. 137; Barber v. Gingell, 3 Esp. 60) ; but
mere silence for a fortnight from the time
when a party has learned of the forgery, dur-

.ing which the position of the holder is in no
,way altered or prejudiced, does not consti-

tute an estoppel (McKenzie v. British Linen
Co., 6 App. Cas. 82, 44 L. T. Rep. N. S. 43, 29
Wkly. Rep. 477 [approved in Freeman v.

Cooke, 2 Exch. 654, 12 Jur. 777, 18 L. J.

Exch. 114]).
68. Clements v. Loggins, 2 Ala. 514.

69. Wolf r. Michael, 21 Misc. (N. Y.) 86,

46 N. Y. Suppl. 991; Alfred v. Watkins,
Code Rep. N. S. (N. Y.) 343, 1 Edm. Sel. Cas.

(N. Y.) 369.

70. Nevill V. Hancock, 15 Ark. 511.
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71. Brant v. Harnett, 10 Ind. App. 653, 38
N. E. 421 ; Slevin v. Reynolds, 1 Handy (Ohio)

37, 12 Ohio Dec. (Reprint) 14.

72. Brant v. Barnett, 10 Ind. App. 653, 38
N. E. 421; Miller v. Longacre, 26 Ohio St.

291.

1. Alabama.— Carmelieh v. Mims, 88 Ala.

335, 6 So. 913; Tisdale v. Maxwell, 58 Ala.

40; Sykes v. Lewis, 17 Ala. 261; Moore v.

Penn, 5 Ala. 135; Lea v. Mobile Branch
Bank, 8 Port. (Ala.) 119.

California.— Woodsum v. Cole, 69 Cal. 142,

10 Pac. 331.

Connecticut.— New Haven Trust Co. v.

Fitzpatrick, 74 Conn. 317, 50 Atl. 725;
French v. Jarvis, 29 Conn. 347; Chaplin
See. V. Canada, 8 Conn. 286; Brush v. Cur-
tis, 4 Conn. 312.

Georgia.— Cooper v. Jones, 79 Ga. 379, 4

S. E. 916.

Illinois.— Henderson v. Davisson, 157 111.

379, 41 N. E. 560; Burnap v. Cook, 32 111.

168; Lockridge v. Nuckolls, 25 111. 178;

Campbell v. Humphries, 3 111. 478.

Indiana.— Rich v. Starbuck, 51 Ind. 87;
McNitt V. Hatch, 4 Blackf. (Ind.) 531. But
see Judah v. Potter, 18 Ind. 224.

Iowa.—-Mainer v. Reynolds, 4 Greene
(Iowa) 187.

Kansas.— Sheldon t>. Pruessner, 52 Kan.
579, 35 Pac. 201, 22 L. R. A. 709.

Louisiana.— Burton v. Kron, 19 La. Ann.
107; Foltier v. Schroder, 19 La. Ann. 17, 92

Am. Dec. 521; Clannon i;. Calhoun, 10 La.

A)in. 460.

Maine.— Brown v. Donnell, 49 Me. 421, 77

Am. Dec. 266; Sragg v. Greenleaf, 14 Me.
395; Bradford v. Bucknam, 12 Me. 15.

Maryland.— Canfield ;;. Mcllwaine, 32 Md.
94; Burekmyer v. Whiteford, 6 Gill (Md.)

1; Whiteford v. BurcKmyer, 1 Gill (Md.)
127, 39 Am. Dec. 640; Bowie v. Duvall, 1

Gill & J. (Md.) 175.

Massachusetts.— Cobb v. Tirrell, 141 Mass.

459, 5 N. E. 828; Manufacturers' Nat. Bank
V. Thompson, 129 Mass. 438, 37 Am. Rep.
376; Towne v. Wason, 128 Mass. 517; Brig-
ham V. Marean, 7 Pick. (Mass.) 40. But the
holder, with the owner's consent, may main-
tain an action in his own name. Wheeler
V. Johnson, 97 Mass. 39.
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thereof ^ or the right to its possession ;
' but the holder of the legal title may sue

thereon, although not the full owner, if the maker is not thereby prejudiced in

his defense,* especially where such suit is at the request, or with the consent, of

Michigan.—.Reynolds v. Kent, 38 Mich.
246; Blackwood v. Brown, 32 Mich. 104.

Minnesota.— Van Eman v. Stanchfield, 13
Minn. 75.

Mississippi.— Dease v. Reed, 24 Miss. 239;
Powell V. Brown, 13 Sm. & M. (Miss.) 43;
Anderson v. Patrick, 7 How. (Miss.) 347.
New Hampshire.— Southwick v. Ely, 15

N. H. 541.

New York.— Owen v. Evans, 134 N. Y. 514,

31 N. E. 999, 47 N. Y. St. 661; Lockood
V. Underwood, 16 Hun (N. Y.) 592; Free-
man V. Falconer, 44 N. Y. Super. Ct. 132;
Hargous v. Lahens, 3 Sandf. (N. Y.) 213;
Waggoner v. Colvin, 11 Wend. (N. Y.) 27;
Comstock V. Hoag, 5 Wend. (N. Y.) 600;
Haxton v. Bishop, 3 Wend. (N. Y.) 13; Greg-
ory V. Burrall, 2 Wend. (N. Y.) 391; Throop
V. Cheeseman, 16 Johns. (N. Y.) 264.

North Carolina.— Howell v. McCracken,
87 N. C. 399.

Pennsylvania.— Oberle v. Schmidt, 86 Pa.
St. 221.

South Carolina.— Richardson v. Gower, 10
Rich. (S. C.) 109; Mitchell v. Byrne, 6 Rich.

(S. C.) 171.

Vermont.— Royce v. Nye, 52 Vt. 372.

Wisconsin.— Bicknell v. Tallman, 3 Pinn.
(Wis.) 388.

United States.— Dugan v. U. S., 3 Wheat.
(U. S.) 172, 4 L. ed. 362.

England.— Emmett v. Tottenham, 8 Exch.
884. 17 Jur. 509, 22 L. J. Exch. 281, 1 Wkly.
Rep. 372; JungWuth v. Way, 1 H. & N. 71,

25 L. J. Exch. 257.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1377.

An administrator de honis non who has
never been in possession of a note given by
the debtor of the intestate to a prior admin-
istrator cannot recover on the note. Brooks
V. Mastin, 69 Mo. 58.

Assignee of pledgee.— One who claims title

to a promissory note, pledged as collateral

security, as the assignee of such pledgee, can-

not maintain an action thereon unless he
shows that he also owns the debt to secure

which it is pledged. Van Eman v. Stanch-

field, 13 Minn. 75.

Independently of statute, equitable and
beneficial owners can bring action only in the

name of the party holding the legal title.

Hudson V. Weir, 29 i»la. 294; Moore v. Penn,

5 Ala. 135; Garner v. Cook, 30 Ind. 331;

Harriman v. Hill, 14 Me. 127; Lum v. Rob-
ertson, 6 Wall. (U. S.) 277, 18 L. ed. 743.

Compare Simon v. Wildt, 84 Ky. 157, 7 Ky.

L. Rep. 800. And see contra, Guest v. Rhine,

16 Tex. 549; Merlin v. Manning, 2 Tex.

351.

2. If it is actually held by a third party it

will in general defeat his action (Hook v.

Murdoch, 38 Mo. 224), since defendant is

entitled to have it produced and surrendered

on payment; and a fortiori, this is true
where it is held adversely by another (Van
Alstyne v. National Commercial Bank, 4
Abb. Dec. (N. Y.) 449; Crandall v. Schroep-
pel, 1 Hun (N. Y.) 557; Burton v. Dees, 4
Yerg. (Tenu.) 4).

The possession of a third party for plaintiff

by agreement of the parties will not prevent
plaintiff's recovery. Selden v. Pringle, 17

Barb. (N. Y.) 458. See also Gillett v. Ball,

9 Pa. St. 13.

Note in possession of pledgee.— The owner
of a note may sue as indorsee although the

note was, at the time of the indorsement to

him, in the possession of another as pledgee
of the indorser (Fisher v. Bradford, 7 Me.
28), but he cannot bring suit while the note
is in the pledgee's possession (Felton v.

Smith, 84 Ind. 485).
3. Woodsum v. Cole, 69 Cal. 142, 10 Pac.

331.

The payee may recover on a check procured
by another in Ms name for money due him
and paid to such other person on his forging
an indorsement of the payee's name. Dodge
V. National Exch. Bank, 20 Ohio St. 234, 30
Ohio St. 1.

The pledgee of a note may sue upon it

while still in the pledgor's possession, the re-

covery being as trustee for the pledgor for

all excess above the amount due to the
pledgee. Stones v. Butt, 2 Cr. & M. 416.

The tender to B of a note made by A, un-
der the payee's agreement with B for goods
purchased, makes it B's property and will

support an action by B against A, although
it was refused by B, and after being held

some time for him was sold by the payee to

C conditionally, and afterward destroyed by
fire while still in the payee's possession.

Des Arts v. Leggett, 16 N. Y. 582.

4. Connecticut.— Freeman t'. Perry, 22
Conn. 617.

Illinois.— Lohman v. Cass County Bank,
87 111. 616; Richards v. Betzer, 53 111. 466.

Kentucky.— Brooking v. Clarke, 2 Litt.

(Ky.) 197.

Louisiana.— Wood v. Hardy, 11 La. Ann.
760; Morgan v. Maddox, 8 Mart. N. S. (La.)

294; Findley v. Breedlove, 4 Mart. N. S.

(La.) 105; Shaw v. Thompson, 3 Mart. N. S.

(La.) 392.

Maine.— Southard v. Wilson, 29 Me. 56;
Lowney v. Perham, 20 Me. 235.

Maryland.— Williamson v. Allen, 2 Gill

& J. (Md.) 344.

Massachusetts.— Peaslee v. McLoon, 16

Gray (Mass.) 488.

New Yorfc.— Tibbetts v. Blood, 21 Barb.

(N. Y.) 650.

Pennsylvania.— Hodge v. Comly, 2 Miles

(Pa.) 286.

South Carolina.— Carroll v. Still, 13 S. C.

430.

[XIV, C. 1, a, (i), (a). (1)]
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the owner, as well as for his benefit/ although originally brought without his

knowledge and subsequently adopted by him,' and defendant cannot question

plaintiffs title, except on the ground of bad faith in plaintiff or prejudice to

defendant's rights.' The owner may, however, maintain an action in the name of

a nominal plaintiff ' with the latter's consent.'

(2) Real Paetv in Interest— (a) Ik Gbnbkal. Where, however, the statute

requires suit to be brought by " the real party in interest," plaintiff must show
himself to be such, and mere legal title is not sufficient,'" although an equitable

Tennessee.— Barbee v. Williams, 4 Heisk.

(Tenn.) 522.

Tewas.— Zachary v. Gregory, 32 Tex. 452;
Wimbish v. Holt, 26 Tex. 673; De Cordova
V. Atcbison, 13 Tex. 372; Andrews v. Hoxie,

5 Tex. 171; Fowler v. Willis, 4 Tex. 46;

McMillan v. Croft, 2 Tex. 397; Thompson
V. Cartwright, 1 Tex. 87, 46 Am. Dec. 95;

Lewis V. Womack, (Tex. Civ. App. 1896) 33

S. W. 894; Wheeler v. Roberts, 2 Tex. App.
Civ. Cas. § 127.

Vermont.— Hyde v. Lawrence, 49 Vt. 361.

United States.— Irwin v. Bailey, 8 Biss.

(U. S.) 523, 13 Fed. Cas. No. 7,079, 11 Chic.

Leg. N. 376, 8 Reporter 421.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1377.

Any defense is admissible in such an ac-

tion which would be available against the

real owner. Farwell v. Tyler, 5 Iowa 535.

5. Spofford V. Norton, 126 Mass. 533;
O'Brien v. Sauls, 2 Rich. (S. C.) 332; Austin
t: Birchard, 31 Vt. 589.

6. Golder v. Foss, 43 Me. 364.

7. Illinois.— Caldwell v. Lawrence, 84 111.

161.

Louisiana.—Scionneaux l\ Waguespack, 32

La. Ann. 283; Case v. Watson, 21 La. Ann.
731; Richardson v. Fenner, 10 La. Ann. 599.

New York.— Guernsey v. Burns, 25 Wend.
(N. Y.) 411.

Pennsylvania.— Pearce v. Austin, 4 Whart.
(Pa.) 489, 34 Am. Dec. 523.

Texas.—^ Thompson v. Cartwright, 1 Tex.

87, 46 Am. Dec. 95.

Want of corporate power.— Where suit is

brought on a note by a national bank as pur-

chaser defendant cannot question its title on
the ground of a want of corporate power to

purchase the paper. National Pemberton
Bank v. Porter, 125 Mass. 333, 28 Am. Rep.
235.

Wrongful obtention of note.—Where a note
was wrongfully obtained by the holder from
the owner, defendant in a suit thereon was
permitted to question plaintiff's title. Loek-
ridge v. Nuckolls, 25 111. 178.

8. Fictitious name.— Suit may be brought
by the true owner in a fictitious name. Ep-
ting V. Jones, 47 Ga. 622.

9. Ticonic Nat. Bank v. Bagley, 68 Me.
249; Demuth v. Cutler, 50 Me. 298; Patten
V. Moses, 49 Me. 255; Golder v. Foss, 43 Me.
364; Skowhegan Bank v. Baker, 36 Me. 154;
Franklin Bank v. Lawrence, 32 Me. 586;
Gage V. Johnson, 20 Me. 437. Contra, Hamp-
son V. Owens, 55 Md. 583; Whiteford v.

Burckmyer, 1 Gill (Md.) 127, 39 Am. Dec.
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640; Pitts V. Holmes, 10 Gush. (Mass.) 92;
Ogilby V. Wallace, 2 Hall (N. Y.) 553;
O'Brien v. Sauls, 2 Rich. (S. C.) 332. And
see Stout v. Vause, 1 Rob. (Va.) 167, which,
however, was a suit in equity, and the de-

cision was based upon the general equity rule
that all persons beneficially interested in the
subject-matter of a suit must be made parties
thereto.

In New York it has been held that suit
may be brought in the name of a party hav-
ing no interest, without his knowledge or
assent. Gage v. Kendall, 15 Wend. (N. Y.)
640.

10. Alabama.— Crook i\ Douglass, 35 Ala.
693.

Indiana.— Rich v. Starbuck, 5 1 Ind. 87

;

Mendenhall v. Baylies, 47 Ind. 575; Swift v.

Ellsworth, 10 Ind. 205, 71 Am. Dec. 316.

See also Black v. Enterprise Ins. Co., 33 Ind.

223.

Kansas.— J. C. Bobart Commission Co. v.

Buckingham, 62 Kan. 658, 64 Pac. 627.

Minnesota.— Rohrer v. Turrill, 4 Minn.
407; Heifer v. Alden, 3 Minn. 332.

New York.— Clark v. Phillips, 21 How.
Pr. (N. Y.) 87; Parker v. Totten, 10 How.
Pr. (N. Y.) 233.

North Carolina.—^Andrews v. McDaniel, 68

N. C. 385.

Ohio.— Osbom v. McClelland, 43 Ohio St.

284, 1 N. E. 644; Clawson v. Cone, 2 Handy
(Ohio) 67.

Pennsylvania.— Evans v. McHugh, 2

Woodw. Dee. (Pa.) 21. But see Anonymous,
7 Leg. Int. (Pa.) 11.

South Carolina.— Sullivan v. Hellams, 6

S. C. 184.

Texas.— Wheeler v. Roberts, 2 Tex. App.
Civ. Cas. S Z27.

United States.— Vanarsdale v. Hax, 107

Fed. 878, 47 C. C. A. 31. But see Foss i'.

Nutting, 14 Gray (Mass.) 484, holding that

the New York statute, requiring actions to

be " prosecuted in the name of the real

party in interest " will not govern an action

brought in Massachusetts on such a transfer

made in New York.
See 7 Cent. Dig. tit. ''Bills and Notes,"

§ 1387.

Action by individual partner to whom note
given.— Under the New York code the payc-e

of a note is entitled to maintain an action

thereon in his own name, although the note

may have been given to him as one of several

copartners in a partnership transaction.

Mynderse v. Snook, 1 Lans. (N. Y.) 488.

Note owned by voluntary association.

—
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title is." If, however, tlie action is commenced by the real party in interest it

will be sufficient, although the interest subsequently passes to another.'^

(b) Who Is Real Party in Interest. The real party in interest is the person

beneficially entitled to the proceeds of the bill or note.*' As a rule the holder is

presumptively " the owner, and as such is the real party in interest and entitled

to bring suit."

Where it appears that a note belongs to a
voluntary association of individuals and that
plaintiff, although the note was given to him
personally, has no real interest therein, an
action cannot be maintained by him. Night-
ingale V. Barney, 4 Greene (Iowa) 106.

Note payable to use of county.— A note
payable to another for the use of a county
must be sued by the county, as by an individ-

ual in the same circumstances, in the name
of the person who is the legal owner. Linn
County V. Holland, 12 Mo. 127.

Successor in office.— Where a note was
made to a designated person, agent of a
county named, or his successor in office, etc.,

it was held that such person's successor could

not sue upon the note in his own name, since

a county agent is not a quasi-corporation.

Upton V. Starr, 3 Ind. 508.

11. Bacon v. Scott, 154 Pa. St. 250, 26

Atl. 422; Seattle Nat. Bank v. Emmons, 16

Wash. 585, 48 Pac. 262.

12. Concord Granite Co. v. French, 3 N. Y.
Civ. Proc. 56.

13. Alabama.— Tankersley v. Graham, 8

Ala. 247.

Iowa.— McDowell v. Bartlett, 14 Iowa 157.

Kansas.—Prescott v. Leonard, 32 Kan. 142,

4 Pac. 172.

Kentucky.— Rogge v. Cassidy, 12 Ky. L.

Kep. 54, 13 S. W. 716.

Massachusetts.— See Norcross v. Pease, 5

Allen (Mass.) 331.

Missouri.— Stillwell v. Hamm, 97 Mo. 579,

11 S. W. 252.

Nebraska.— Johnson v. Chilson, 29 Nebr.

301, 45 N. W. 462; Lacey v. Central Nat.

Bank, 4 Nebr. 179.

New Hampshire.— Cameron v. Little, 13

N. H. 23.

New Yorfc.—Bell v. Tilden, 16 Hun(N.y.)
346; Killmore v. Culver, 24 Barb. (N. Y.)

656; Cumings V. Morris, 3 Bosw. (N. Y.)

560 [affirmed in 25 N. Y. 625].

Texas.— McCarty v. Brackenridge, 1 Tex.

Civ. App. 170, ZO S. W. 997.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1388.

Beneficial and fiduciary interest.— In Madi-

son Square Bank v. Pierce, 137 N. Y. 444, 32

N. E. 557, 51 N. Y. St. 175, 33 Am. St. Rep.

751, 20 L. R. A. 335 [affirming 62 Hun (N. Y.)

493, 17 N. Y. Suppl. 270, 42 N. Y. St. 832],

defendant made his note payable to his own
order and indorsed it to another who indorsed

it to plaintiff. The receiver of the first in-

dorsee paid part of the amount due on the

not« to plaintiff. It was held that plaintiff

was entitled to recover the full amount of the

note partly in his own right and partly as

trustee for the receiver.

14. See infra, XIV, E, 1, d, (i).

15. Colorado.— Walsh v. Allen, 6 Colo.

App. 303, 40 Pac. 473, although transferred

after maturity.
Florida.— Smith v. Westcott, 34 Fla. 430,

16 So. 332.

Indiana.— Hancock v. Ritchie, 11 Ind. 48;
Key V. Robinson, 8 Ind. 368.

Iowa.— Green v. Marble, 37 Iowa 95. .

KoMsas.—Linney v. Thompson, 3 Kan. App.
718, 45 Pac. 456.

Maryland.— Kunkel v. Spooner, 9 Md. 462,

66 Am. Dec. 332.

Minnesota.— Minnesota Thresher Mfg. Co.

V. Heipler, 49 Minn. 395, 52 N. W. 33 ; Lund-
berg V. Northwestern Elevator Co., 42 Minn.
37, 43 N. W. 685.

Missouri.-— Willard v. Moies, 30 Mo. 142.

Montana.—Meadowcraft v. Walsh, 15 Mont.
544, 39 Pac. 914.

New York.— Cummings v. Morris, 25 N. Y.
625 [affirming 3 Bosw. (N. Y.) 560]; Calla-

han V. Crow, 91 Hun (N. Y.) 346, 36 N. Y.
Suppl. 225, 70 N. Y. St. 799; Mynderse v.

Snook, 53 Barb. (N. Y.) 234; James v. Chal-
mers, 5 Sandf. (N. Y.) 52 [affirmed in 6
N. Y. 209] ; Savage v. Bevier, 12 How. Pr.
(N. Y.) 166.

Washington.—Yakima Nat. Bank v. Knipe,
6 Wash. 348^ 33 Pac. 834.

An indorsee for collection may sue upon
the bill or note as the real party in interest.
Lehman v. Press, 106 Iowa 389, 76 N. W.
818; Abell Note Brokerage, etc.. Bond Co. v.

Hurd, 85 Iowa 559, 52 N. W. 488; Elmquist
V. Markoe, 45 Minn. 305, 47 N. W. 70; Eaton
V. Alger, 47 N. Y. 345. But see Iselin v. Row-
lands, 30 Hun (N. Y.) 488; Bell v. Tilden, 16
Hun (N. Y.) 346, in which latter ease it was
held that one having no other interest in a
bill of exchange than that of collecting agent
is not a real party in interest who can main-
tain an action thereon in his own name.

Receiver.— Where the members of a part-
nership have been enjoined from collecting a,

note and the maker has been enjoined from
paying it to them a receiver appointed by
such court and ordered to collect the note
is the party really interested, within the
meaning of Ala. Code, § 2129. Leonard v.

Storrs, 31 Ala. 488.

Holder of note as collateral see infra, XIV,
C, 1, a, (ill), note 25.

Non-negotiable note.—In Missouri and New
York the real owner of a promissory note
not negotiable may maintain an action thereon
in his own name (Bennett v. Found, 28 Mo.
598; Allgoever v. Edmunds, 66 Barb. (N. Y.)

579), and where the payee sues on a non-
negotiable note which is lost he will be pre-

[XIV, C, 1, a, (i), (a). (2), (b)]
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(b) Payee. Suit upon unindorsed negotiable paper can be brought only bj
the payee or his personal representative, and in general the party entitled to sue
is to be looked for in the instrument as the designated payee." The payee can-

not, however, maintain an action where an indorsee is the owner, without the lat-

ter's direction or consent," and a plea that plaintiff has assigned the note sued on
to another before suit is good,'' but if the payee after assignment or indorsement
has been obliged to take up the paper, his right of action thereon revives. ''

(c) Transferee — (1) Of Negotiable Paper — (a) In General. In tlie

absence of statute the holder of paper indorsed in full must sue in his own name,^'

and paper made payable to order must be indorsed by the payee to enable another
party to sue upon it in his own name.^' Hence where paper was improperly

Buraed to be the owner (Price v. Dunlap, 5

Cal. 483).
16. Illinois.— Newman v. Ravenscroft, 67

111. 496.

Indiana.— Templin v. Krahn, 3 Ind. 373.

Maine.— Brown v. Nourse, 55 Me. 230, 92
Am. Dec. 583.

Missouri.— Nieolay v. Fritschle, 40 Mo. 67.

Nev) York.— Hoxie v. Kennedy, 10 N. Y.
St. 786.

Ohio.— Numlin v. Westlake, 2 Ohio 24.

Tennessee.— Vincent v. Groom, 1 Yerg.
(Tenn.) 430.

Texas.— Allen v. Pannell, 51 Tex. 165.

Vermont.— Strong v. Riker, 16 Vt. 554.

See 7 Gent. Dig. tit. "Bills and Notes,"

§ 1378.

Even where the payee has no interest he
can recover thereon and will hold the amount
when recovered for the benefit of the real

owner. Rochelle v. Musson, 3 Mart. (La.) 73.

See also Hoxie v. Kennedy, 10 N. Y. St. 786

;

Vincent v. Groom, 1 Yerg. (Tenn.) 430. But
see Sullivan v. Hellams, 6 S. C. 184, where
it was held that the payee of a sealed note
could not, under the statute of South Caro-
lina requiring a suit by the real party in in-

terest, maintain an action thereon, where he
sued for the use of another.

If a note is made to " the heirs of " a
particular person, who is then living, the per-
sons intended may bring suit ( Bacon v. Fitch,
1 Root (Conn.) 181) ; and it has even been
held that the heirs of a person named may
accept, and sue in the executor's name on a
note made payable to the executor of such
person (TurnbuU v. Freret, 5 Mart. N. S.

(La.) 703).
17. Arkansas.— Purdy v. Brown, 4 Ark.

535.

Georgia.— Southern Bank v. Mechanics'
Sav. Bank, 27 Ga. 252.

Kentucky.— Betz v. Altemeyer, 1 Ky. L.
Rep. 281.

Louisiana.— Guilfont v. Ascension Parish,
28 La. Ann. 413 ; Moore v. Moxwell, 2 Mart.
N. S. (La.) 249.

Maine.— Bragg v. Greenleaf, 14 Me. 395.

Maryland.—^ Bowie v. Duvall, 1 Gill & J.

(Md.)' 175.

Mississippi.— Lake v. Hastings, 24 Miss.
490.

Pennsylvania.— Small v. Jones, 8 Watts
;(Pa.) 265.

[XIV, C, 1. a, (i). (b)]

Texas.— Anderson v. Shaw, 2 Tex. Unrep.
Gas. 285.

Special indorsement.— A note indorsed spe-
cially cannot be given in evidence to support
an action in the name of the original payee.
Smith V. Runnells, Walk. (Miss.) 144. See
also Spence v. Robinson, 35 W. Va. 313, 13
S. E. 1004. Contra. Dean v. Warnock, 98 Pa.
St. 565.

Where suit is brought in the name of the
payee for the use of another to whom the in-
strument appears to have been regularly in-

dorsed, the form of the action is an acknowl-
edgment that the indorser is the owner of the
note and the suit cannot be supported by the
payee. Hunt r. Stewart, 7 Ala. 525. And
see Bullock v. Ogburn, 13 Ala. 346, where it

was held that in an action on a note in the
name of the payee for the use of an assignee
of the note, if the assignment is stricken out
pending suit, the le^al title does not revest
in the payee so as to enable him to recover.

18. Southern Bank v. Mechanics' Sav.
Bank, 27 Ga. 252; Campbell v. Humphries, 3
111. 478; Brady v. Chandler, 31 Mo. 28;
Thomas v. Wash, 1 Mo. 665.

19. Campbell v. Humphries, 3 111. 478.

Right of prior holder to sue notwithstand-
ing indorsement see supra, VI, C, 1, a,

(III), (B) [7 Cyc. 797].
20. Safer v. Hendershott, Morr. (Iowa)

118; Lawrance v. Fussell, 77 Pa. St. 460.
21. Arkansas.— Taylor v. Coolidge, 17 Ark.

454.

Connecticut.— Freeman v. Perry, 22 Conn.
617.

Florida. — Hooker v. Gallagher, 6 Fla.
35L

Georgia.— Benson v. Abbott, 95 Ga. 69, 22
S. E. 127; Columbus Nat. Bank v. Leonard,
91 Ga. 805, 18 S. E. 32.

Indiana.— Lewis v. Hathman, 7 Ind. 585.
Louisiana.— Scott v. McDougall, 14 La.

Ann. 309.

Maine.— Durgin v. Bartol, 64 Me. 473;
Smalley v. Wight, 44 Me. 442, 69 Am. Dec.
112.

Massachusetts.— Troeder v. Hyams, 153
Mass. 536, 27 N. E. 775.

Michigan.— Minor v. Bewick, 55 Mich. 491,
22 N. W. 12 ; Robinson v. Wilkinson, 38 Mich.
299.

New Jersey.— Fine v. High Bridge M. E.
Church Assoc, 44 N. J. L. 148.
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transferred by assignment or delivery, without indorsement, suit should be

brought in the name of the payee or last holder of the legal title for the benefit

of the holder.'^ This statement, however, is subject to modification under the

statutes already referred to requiring the action to be brought by the real party

in interest,** under which statutes a holder, although without formal indorsement,

may sue in his own name,^ especially where the title of the holder is admitted by

Pennsylvania.— Waters v. Millar, 1 Dall.

(Pa.) 369, 1 L. ed. 180.

Rhode Island.— Hopkins v. Manchester, 16

E. I. 663, 19 Atl. 243, 7 L. R. A. 387.

South Carolina.— Marvin v. McRae, Rice
(S. C.) 171; Myers v. James, 2 Bailey (S. C.)

547.

Tennessee.— Dickson v. Cunningham, Mart.
& Y. (Tenn.) 203.

Vermont.— Royce v. Nye, 52 Vt. 372.

England.— Whistler v. Forester, 14 C. B.

N. S. 248, 32 L. J. C. P. 161, 8 L. T. Rep.
N. S. 317, 11 Wkly. Rep. 648, 108 E. C. L.

248.

In New York, under the code, the owner of
a promissory note can maintain an action on
it in his own name against the makers, al-

though not so indorsed that he could sue an
indorsee under the rules of common law.
Houghton V. Dodge, 5 Bosw. (N. Y.) 326.

In equity the holder of a note payable to
order without indorsement has all the payee's
or assignor's rights and may sue in his own
name (Freeman v. Perry, 22 Conn. 617; Fore-

man V. Beckwith, 73 Ind. 515; Scott v. Met-
calf, 13 Sm. & M. (Miss.) 563), although he
has a remedy at law by suing in the name of

his assignor ( Taylor v. Reese, 44 Miss. 89 )

.

Suit in equity— Proof of title.—Where the
real owner of a bill or note transferred with-

out indorsement brings suit in equity in his

own name he must prove his title (Caldwell

V. Meshew, 44 Ark. 564) and may make his

transferrer a party to the action (Heartman
V. Franks, 36 Ark. 501. See also Perry v.

Seitz, 2 Duv. (Ky.) 122, holding this to be
necessary )

.

22. Alaiama.— Taylor v. Acre, 8 Ala. 491;

Herndon v. Taylor, 6 Ala. 461 ; Planters, etc.,

Bank v. Willis, 5 Ala. 770; Elliott v. Mont-
gomery, 4 Ala. 600.

Connecticut.— Freeman v. Perry, 22 Conn.

617.

Georgia.— Benson v. Abbott, 95 Ga. 69, 22

S. E. 127.

Louisiana.— Filhiol f. Jones, 8 Mart. (La.)

635.

Mome.— Marsh ». Hayford, 80 Me. 97, 13

Atl. 271. See also Harriman v. Hill, 14 Me.

127 ; Titcomb v. Thomas, 5 Me. 282, in which
latter case the bill was made payable to

the drawer and it was held that an action

would lie for the benefit of the assignee

against the accepter in the name of the

drawer as on a bill payable to himself.

Maryland.— Hampson v. Owens, 55 Md.
683.

Massachusetts.— Tucker v. Tucker, 119

Mass. 79; Foss v. Nutting, 14 Gray (Mass.)

484; Stone v. Hubbard, 7 Cush. (Mass.) 595;

Grover v. Grover, 24 Pick. (Mass.) 261, 35
Am. Dec. 319; Amherst Academy r. Cowls, 6

Pick. (Mass.) 427, 17 Am. Dec. 387.

Mississippi.— Eckford v. Hogan, 44 Miss.

398; Taylor v. Reese, 44 Miss. 89. See also

Haynes v. Ezell, 25 Miss. 242.

New Hampshire.— Dunn v. Meserve, 58
N. H. 429.

North Ooroima.— Dibble v. Scott, 58 N. C.

164.

Ohio.— Numlin v. Westlake, 2 Ohio 24.

Pennsylvania.— Jones v. Martins, 13 Pa.
St. 614.

Rhode Island.— Mechanics' Sav. Bank v.

Goff, 13 R. I. 516.

Tennessee.— Lynn v. Glidwell, 8 Yerg.
( Tenn. ) 1 ; Nelson v. Marly, 2 Yerg. ( Tenn.

)

576.

Vermont.— Royce v. Nye, 52 Vt. 372, where
it was held that there could not even be a re-

covery upon the common counts.
England.— Chalmers v. Page, 3 B. & Aid.

697, 5 E. C. L. 400; Pease v. Hirst, 10 B. & C.
122, 5 M. & R. 88, 21 E. C. L. 61.

If the payee is dead, a holder, without in-

dorsement from his widow, should sue in the
name of his legal representatives at law and
not in equity. Nash v. Hogan, 45 N. J. Eq.
108, 16 Atl. 433. But see Taylor i\ Reese,
44 Miss. 89, where it was held that where the
legal holder transferred the note without in-

dorsement, afterward died intestate, and no
legal representative had since been appointed,
the owner might sue in equity in his own
name.

Intervention by real owner.— The real
owner by delivery without indorsement may
intervene, in Indiana, by a cross complaint in
a suit brought against the maker by a subse-
quent indorsee and have his rights deter-
mined in such suit. Clark v. Brown, 70 Ind.
405.

Effect of payment to and surrender by
payee.—

^
Where a note has been paid to and

surrendered by the payee without indorse-
ment his name cannot afterward be used in
an action brought for the use of the party
paying, notwithstanding the payee's subse-

.

quent consent to the suit. Merrimack Bank
V. Parker, 7 Pick. (Mass.) 88.

23. See supra, XIV, C, 1, a, (i), (a), (2),
(a).

24. Alabama.—Grantham v. Payne, 77 Ala.
584.

Indiana.— Gillispie v. Ft. Wayne, etc., Co.,

12 Ind. 398. See also Foreman v. Beckwith,
73 Ind. 515, holding that the holder of a note
payable at a bank in Indiana, who has taken
it from the payee by delivery only, has an
equitable title thereto and may bring suit

[XIV, C, 1. a, (i), (c), (I), (a)]
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the answei-,^^ and it is sufficient if the note is payable to a partnership and is

delivered to plaintiff by one partner,^^ if it is delivered by the payee with an
express refusal to indorse it,^ or even if it was payable to a corporation and still

held by it at the time of its dissolution.^ By force of statute in many states,

moreover, an assignee may bring suit in his own name ;
^' and this is allowed

thereon in his o\vn name by making the payee
a party defendant.

Kansas.— Weeks v. Medler, 20 Kan. 57.

Missouri.— Harvey v. Brookes, 36 Mo. 493

;

Brady v. Chandler, 31 Mo. 28; Willard v.

Moies, 30 Mo. 142; Lewis v. Bowen, 29 Mo.
202; Boeka v. Nuella, 28 Mo. 180.

New York.— Billings v. Jane, 11 Barb.

(N. Y.) 620; Brooklyn Cent. Bank v. Lang,
1 Bosw. (N. Y.) 202; Savage v. Bevier, 12

How. Pr. (N. Y.) 166.

Iforth Carolina.— Kiff v. Weaver, 94 N. C.

274, 55 Am. Rep. 601 ; Robertson v. Dunn, 87
N. C. 191 ; Jackson U. Love, 82 N. C. 405, 33
Am. Rep. 685; Willey v. Gatling, 70 N. C.

410; Andrews V. McDaniel, 68 N. C. 385.

Oregon.—• Moore v. Miller, 6 Oreg. 254, 25
Am. Rep. 518.

Purchase at assignee's sale.— In Massachu-
setts one who purchases at an assignee's sale

acquires the legal title without indorsement
and may sue in his own name. Stone o. Hub-
bard, 7 Cush. (Mass.) 595.

Warrant to confess judgment.— The owner
of a note without indorsement may take judg-

ment under a warrant to confess judgment in

favor of the holder. Clements v. Hull, 35
Ohio St. 141.

25. Fenwick v. Phillips, 3 Mete. (Ky.) 87.

26. Bartholow, etc.. Banking House v. St.

Joseph Lead Co., 12 Mo. App. 587.

27. Van Riper v. Baldwin, 19 Hun (N. Y.)
344.

28. Hyde v. Lawrence, 49 Vt. 361.

29. Alabama.— Morris v. Poillon, 50 Ala.

403.

Iowa.— Warnock v. Richardson, 50 Iowa
450; Allison v. Barrett, 16 Iowa 278.

Missouri.— McGee v. Riddlesbarger, 39 Mo.
365; Harvey v. Brooke, 36 Mo. 493; Bennett
V. Pound, 28 Mo. 598.

New Hampshire.— Hunt v. Aldrich, 27
N. H. 31.

New York.— Callahan v. Crow, 91 Hun
(N. Y.) 346, 36 N. Y. Suppl. 225, 70 N. Y. St.

799.

North Carolina.— Wilcoxon v. Logan, 91

N. C. 449. Compare Abrams v. Cureton, 74
N. C. 523, where it was held that the assignee

could not sue in his own name, the assign-

ment having been without consideration and
for the benefit of the assignor or in eflfect a
power to collect. But see Jones v. Yeargain,
12 N. C. 420, where it was held that where
the purchaser of goods transfers without in-

dorsement a note in payment, he makes the
transferee his agent to sue thereon in his
name. And see Sutton v. Owen, 65 N. C.

123.

South Carolina.— Ware v. Key, 2 McCord
(S. C.) 373, holding that the assignee of a

[XIV, C, 1, a. (i), (c), (1). (a)]

negotiable instrument may sue either in his
own name or in the name of the assignor.

See, generally, Assignments, 4 Cyc. 96 et

seq.

Assignment in fraud of creditors.— Where
the payee assigns a note in fraud of creditors
and indorses on the note the amount alleged
to be due to his assignee, the latter may re-

cover against the maker in his own name
and hold the balance as trustee for the payee.
Eason v. Locherer, 42 Tex. 173.

Assignees and receivers.— The assignee in
trust of a bank may bring suit in equity with-
out the aid of the statute under the general
assignment to him upon notes held by the
bank and indorsed by it in blank. Whether
an action at law would lie in the name of the
assignee quaere (Lenox v. Roberts, 2 Wheat.
(U. S.) 373, 4 L. ed. 264) ; and the maker
cannot question the validity of the assign-

ment by the bank (Shryock v. Basehore, 82
Pa. St. 159 ) . It is sufficient if such assign-
ment is valid by the lex loci contractus, al-

though invalid by the lex fori (Freeman's
Bank v. Ruckman, 16 Gratt. (Va.) 126).
So a bank receiver may sue, and the irregu-
larity of his assignment is no defense (Case
V. Marchand, 23 La. Ann. 60) ; and the as-

signee of a corporation may sue under an
assignment by its agent without seal, and if

the assignment is not impeached he need not
prove the authority of the agent (Garrison
V. Combs, 7 J. J. Marsh. (Ky.) 84, 22 Am.
Dec. 120). But a foreign assignee in insol-

vency has no power in general to bring suit

in his own name. Brush v. Curtis, 4 Conn.
312.

Making a note payable to a named person
" guardian of " another for an individual debt
due to the former, will not prevent its subse-
quently passing to his assignee in bankruptcy,
and a subsequent transfer to his bondsmen or
his ward will not enable them to bring suit.

Beeson v. Shively, 28 Kan. 574.

A note may be transferred by a foreign
executor and his assignee may sue. Camp-
bell V. Brown, 64 Iowa 425, 20 N. W. 745, 52
Am. Rep. 446.

Discharge in bankruptcy— New promise to
assignor.— The assignee of a note payable to
bearer cannot bring suit against a maker who
has been discharged in bankruptcy on a new
promise made by the bankrupt to plaintiff's
assignor. Moore v. Viele, 4 Wend. (N. Y.)
420.

New promise to accommodation accepter.

—

If a bill is taken up by an accommodation
accepter his assignee may bring suit against
the drawer in his own name on an express
promise of payment made to him. De Barry
V. Withers, 44 Pa. St. 356.
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in the case of the assignment by separate instrument of a note under seal,* or tlie

assignment of a note or bill by a trust deed.'^ Where, however, a note is not
transferable, as in the case of a note made to a public officer for public dues or
tines, an assignment confers no right of action upon the assignee.^^ As a general
rule therefore the indorsee^ or assignee of a negotiable instrument^ may sue
thereon in his own name ^ if he is the owner,^^ although the indorsement be after

Where two notes are assigned to different
patties their interest is separate and they
cannot sue jointly upon the notes, although
secured by one mortgage. Swenson v. Moline
Plow Co., 14 Kan. 387.

30. Thornton v. Crowther, 24 Mo. 164.
See also Morris v. Poillon, 50 Ala. 403, hold-
ing that, although an assignment was made
upon a separate paper and the note assigned
was at the time in the hands of an unlawful
holder, the assignee might sue in his own
name.

31. Nelson v. Eaton, 26 N. Y. 410.
32. Bates v. Butler, 46 Me. 387. See also

Ranney v. Brooks, 20 Mo. 105, where it was
held that a note taken to a, sheriff by order
of court and ordered to be paid to his suc-
cessor could not be sued on by an assignee of

the sheriff.

33. Nominal indorsee.— A payee of a note
may assign and indorse the same in writing
to a nominal indorsee as legal holder, for the
purpose of suit, under Wash. Code, § 15, pro-
viding that any assignee of a " specialty,

book-account, or other chose in action " may,
by virtue of the assignment thereof in writ-
ing, maintain an action in any court in his

own name, notwithstanding the assignor may
have an interest in the thing assigned, pro-
vided that the debtor may offset any claim
against the original owner. McDaniel v.

Pressler, 3 Wash. 636, 29 Pac. 209.

34. Sealed note.— The indorsee of «. note
under seal may maintain debt on it against
the maker, since there is a privity of con-

tract between the parties. Hazlett v. Painter,

Tapp. (Ohio) 212. See also Lamkin v. Nye,
43 Miss. 241 ; Hamilton v. Cunningham, Tapp.
(Ohio) 257.

Town orders.— Although no authority is

expressly given by statute to selectmen to

issue a negotiable order, yet town orders

made payable to the order of the payee and
accepted by the treasurer and indorsed by the

payee, may be sued in the name of the in-

dorsee. Emery v. Mariaville, 56 Me. 315.

35. Indorsed or assigned to a person by a
wrong name, he may sue upon it in his true
name, averring the mistake, and establishing

by evidence at the trial that he was the per-

son intended. Taylor v. Strickland, 37 Ala.

642 ; Lafferty v. Lafferty, 10 Ark. 268 ; Chenot
V. Lefevre, 8 111. 637. See also Robb v. Bailey,

13 La. Ann. 457, holding that where a note

made to S. Robb & Co. was sued by S. Robb,
he was bound to prove that he alone com-
posed the firm.

36. Alabama.— Morris v. Poillon, 50 Ala.

403; Barclay v. Moore, 17 Ala. 634; Pond v.

Lockwood, 8 Ala. 669.

A.rhamsas.— Pike v. Galloway, 17 Ark. 90.

Connecticut.— Goff v. Billinghurst, 2 Root
(Conn.) 527; Bowne v. Olcott, 2 Root (Conn.)

353, which hold that an indorsee of a note
executed and indorsed in another state may
bring an action on it in his own name in

Connecticut, although by the laws of that
state such note may not be negotiable.

Illinois.— Forster v. New Albany Second
Nat. Bank, 61 111. App. 272.

Indiana.— Kimball v. Whitney, 15 Ind. 280.
Iowa.— Richards v. Daily, 34 Iowa 427

;

Phillips V. Runnels, Morr.' (Iowa) 391, 43
Am. Dec. 109.

Kansas.— Linney v. Thompson, 3 Kan. App.
718, 45 Pac. 456.

Kentucky.— Prather v. Weissiger, 10 Bush
(Ky.) 117; Instone v. Williamson, 2 Bibb
(Ky.) 83.

Louisiana.— Jones v. Elliott, 4 La. Ann.
303, where the note was assigned by a sepa-
rate instrument.

Maine.— Emery v. Mariaville, 56 Me. 315.

Massachusetts.— Cotting v. Foster, 178
Mass. 564, 60 N. E. 386; Sanger v. Stimpson,
8 Mass. 260 ; Van Staphorst V. Pearce, 4 Mass.
258.

Michigan.— Stevens v. Hannan, 86 Mich.
305, 48 N. W. 951, 24 Am. St. Rep. 125.

Minnesota.—Rosemond v. Graham, 54 Minn.
323, 56 N. W. 38, 40 Am. St. Rep. 336; Elm-
quist V. Markoe, 45 Minn. 305, 47 N. W. 970.

Mississippi.— Jenkins v. Sherman, 77 Miss.

884, 28 So. 726.

Missouri.— McGee v. Riddlesbarger, 39 Mo.
365; Brady v. Chandler, 31 Mo. 28; McClain
V. Weidemeyer, 25 Mo. 364; Thornton v.

Crowther, 24 Mo. 164.

New York.— Nelson v. Eaton, 26 N. Y.
410; Callahan v. Crow, 91 Hun (N. Y.) 346,

36 N. Y. Suppl. 225, 70 N. Y. St. 799; Clark
V. Tyron, 4 Misc. (N. Y.) 63, 23 N. Y. Suppl.

780, 53 N. Y. St. 123; Henschel v. Mahler, 3

Den. (N. Y.) 428; U. S. v. White, 2 Hill

(N. Y.) 59, 37 Am. Dec. 374; Lodge v. Phelps,
2 Cai. Cas. (N. Y.) 321.

North Carolina.— Wilcoxon v. Logan, 91

N. C. 449.

Ohio.— Hamilton v. Cunningham, Tapp.
(Ohio) 257; Hazlett v. Painter, Tapp. (Ohio)

212.

Pennsylvania.—Kyner v. Shower, 13 Pa. St.

444; Leidy v. Tammany, 9 Watts (Pa.)

353.

South Carolina.— Farmer v. Baker, 3 Brev.
(S. C.) 548.

Texas.— Smith v. Clopton, 4 Tex. 109 ; Ben-
nett V. Carsner, 1 Tex. App. Civ. Cas. § 618.

Washington.—McDaniel v. Pressler, 3 Wash.
636, 29 Pac. 209.

[XIV. C. 1, a, (I), (c). (1), (a)]
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maturity,'' and should not bring Lis action in the name of his indorser.*' An
indorsee, however, may maintain an action in the name of the payee with the
latter's consent,^' which may be given pending trial,^" and can sue in the name of
the payee where the note was overdue when transferred.''' So if the maker of a
note transfers it for a valuable consideration to a third person, not the payee, that
person may, with the consent of the payee, maintain an action upon it in his

name.*^

(b) Effect of Tbansfbr Pending Suit— aa. By Plaintiff. In a few cases it has
been held that if plaintiff transfers a bill or note after commencing suit his suit

will abate.*^ The weight of authority, however, is to the contrary, and it has
been variously held that the suit may be continued in the name of the original

'Wyomvng.— Stamper v. Gay, 3 Wyo. 322,

23 Pac. 69.

United States.— Kirkman v. Hamilton, 6
Pet. (U. S.) 20, 8 L. ed. 305; Inwin v. Bailey,

8 Biss. (U. S.) 523, 13 Fed. Gas. No. 7,079,

11 Chic. Leg. N. 376, 8 Reporter 421; Muir
V. Jenkins, 2 Cranch G. C. (U. S.) 18, 17

Fed. Gas. No. 9,903; Home v. Semple, 3 Mc-
Lean (U. S.) 150, 12 Fed. Gas. No. 6,658;
Mitchell V. Walker, 17 led. Gas. No. 9,670,

19 Alb. L. J. 182, 4 Ginc. L. Bui. 172, 2
Browne Nat. Bankr. Gas. 180, 25 Int. Kev.
Rec. 64, 185, 26 Leg. Int. (Pa.) 74, 158, 26
Pittsb. L. J. 95, 7 Reporter 425, 8 Reporter
232.

See 7 Gent. Dig. tit. "Bills and Notes,"
§ 1380.

Firm paper payable to member.— The in-
dorsee of a bill or note made by a firm pay-
able to one of its members a,nd indorsed by
him may maintain an action against the firm.

Smyth V. Strader, 9 Port. (Ala.) 446; Hazel-
hurst V. Pope, 2 Stew. & P. (Ala.) 259; Smith
V. Lusher, 5 Gow. (N. Y.) 688.

Where a bill is presented for acceptance by
the indorsee and duly accepted, he may sue
the accepter in his own name, although the
bill was not payable to order and no payee
was named therein. Van Staphorst v. Pearce,
4 Mass. 258.

Proof of special indorsement.— An indorsee
may prove a special indorsement to himself
from the payee, although he has averred that
the note was indorsed in blank to another, by
such other to the payee, and by the payee to
himself. Martin v. Warren, 11 Ark. 285.

37. Williams v. Matthews, 3 Cow. (N. Y.)
252; Wilson v. Mechanics' Sav. ±>ank, 45 Pa.
St. 488 ; Lyman v. Sherwood, 20 Vt. 42.
After dishonor.— The indorsement of a

note to plaintiff after dishonor, under an
agreement that he should bring action on it

and give credit for whatever might be col-
lected, invested plaintiff with the legal title
to the note and authorized him to sue on it.

Clark V. Tryon, 4 Misc. (N. Y.) 63, 23 N. Y.
Suppl. 780, 53 N. Y. St. 123.

38. Jordan v. Thornton, 7 Ark. 224, 44
Am. Dec. 546; Bowie v. Duvall, 1 Gill & J.
(Md.) 175.

39. Lewis v. Hodgdon, 17 Me. 267 ; Mosher
V. Allen, 16 Mass. 451. See also Troeder v.

Hyams, 153 Mass. 536, 27 N. E. 775.

[XIV. C, 1, a, (I), (c), (1), (a)]

The indorsee of a witnessed promissory
note may maintain an action thereon, for his
own use, in the name of the payee, against
the maker, after the expiration of six years
from the time when the cause of action ac-

crued, if such action is brought with the con-
sent of the payee, or he makes no objection
thereto. Hodges v. Holland, 19 Pick. (Mass.)
43.

Indorser's consent question of fact.— It is

for the jury to decide whether the indorser

gave plaintiff permission to use his name and
such permission may be implied. Lime Rock
Bank v. Macomber, 29 Me. 564.

He cannot use the indorser's name without
his consent, although he be but an agent of

the previous holder. Mitaine v. Ferguson, 18

La. 92; Peyroux v. Davis, 17 La. 479; New-
ton V. Turner, 5 La. 46, 25 Am. Dec. 173;

West V. Wilson, 4 La. 219; Banks v. Eastin,

3 Mart. N. S. (La.) 291. But see Kimmins
V. Wilson, 8 W. Va. 584; Thatcher v. Wins-
low, 5 Mason (U. S.) 58, 23 Fed. Gas. No.
13,863 (where it was held that a person can-

not sue as an indorsee unless he be the owner
of the note or have some legal or equitable

interest therein, and that a mere agent to

whom the note is indorsed by his principal

for the benefit of the latter cannot maintain
such suit )

.

40. Lewis v. Hodgdon, 17 Me. 267.

41. Jones v. Martins, 13 Pa. St. 614.

42. Bird v. Wooley, 23 Ala. 717; Granit»

Bank v. Ellis, 43 Me. 367.

Where a note is made payable to a bank,

but is transferred to a third person, without

being discounted by the bank, the holder may
sue in the name of the bank for his own use.

Graves v. Mississippi, etc., R. Co., 6 How.
(Miss.) 548. See also Commercial Bank v.

Claiborne, 5 How. (Miss.) 301.

43. "Vila V. Weston, 33 Conn. 42; Curtis v.

Bemis, 26 Conn. 1, 68 Am. Dec. 377; Lee v.

Jilson, 9 Conn. 94; Planters' Bank v. Sharp,

4 Sm. & M. (Miss.) 17. Compare Comstock
V. Savage, 27 Conn. 184, where it was held

that parol evidence was admissible to show
that a purchase and not a payment was in-

tended, although made by a stranger and for -

an indorser of the note, and that the action
might in such case continue for his benefit.

If the transfer is made with defendant's
consent and with a power of attorney to the
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plaintiff for the use of his transferee,*^ that the transferee may, in the discretion

of the court, be substituted in the place of the transferrer,*^ or that he may be
joined in the action as a party plaintiff,*^ provided in all cases that the rights of

defendant are as fully protected as if no transfer had been made.*'' On the other

hand an indorsee without notice of any pending suit may bring a fresh action in

his own name,** although it has been held that an indorsee with notice could not

do so.*'

bb. To Plaintiff. An action on a promissory note cannot be supported by a

title acquired subsequently to the commencement of the suit, but plaintiff must
show that he had title when suit was commenced.'" It is sufficient, however, if

the note is indorsed or formally assigned to the real owner after the commence-
ment of the action,'' and, conversely, it has been held tliat in an action on a note

brought in the name of the payee by the holder, the rights of the owner were in

no wise diminished by his taking an indorsement of the note after suit brought.'^

(c) Under Blank Indobsembnt. While the holder under a blank indorsement
may bring suit in his own name,'' it is necessary in some Jurisdictions that he fill

indorsee to continue the suit for his own bene-

fit, defendant will be estopped to object to its

continuance. Central Bank v. Curtis, 26
Conn. 533.

44. Alabama.— Dolberry v. Trice, 49 Ala.

207.

Arkansas.— Ivey v. Drake, 36 Ark. 228.

District of Columbia.— Keyser v. Shepherd,
2 Mackey (D. C.) 66.

Kentucky.— Vanbuskirk v. Levy, 3 Mete.

(Ky.) 133. But see Hall v. Gentry, 1 A. K.
Marsh. (Ky.) 555.

Louisiana.— Duval v. Kellam, 1 Bob. (La.)

58.

Michigan.— Newberry v. Trowbridge, 13

Mich. 263.

New York.— Arnold v. Keyes, 37 N. Y.

Super. Ct. 135.

South Carolina.— Enston v. Friday, 2

Rich. (S. C.) 427.

Terns.— Dowell v. Mills, 32 Tex. 440.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1416.

If an intermediate indorser takes up a

note after suit brought against the maker by
his indorsee, the suit may continue for his

use. Ticonic Nat. Bank v. Bagley, 68 Me.
249.

45. Ivey v. Drake, 36 Ark. 228; Jones v.

Julian, 12 Ind. 274; Fannon v. Robinson, 10

Towa 272; Ferry v. Page, 8 Iowa 455. Con-

tra, Rothschild v. Bruschke, 33 111. App. 282

[affirmed in 131 111. 265, 23 N. E. 419].

46. Vanbuskirk v. Levy, 3 Meto. (Ky.)

133.

47. Fannon v. Robinson, 10 Iowa 272;

Ferry v. Page, 8 Iowa 455 ; Duval v. Kellam,
1 Rob. (La.) 58; Newberry v. Trowbridge,

13 Mich. 263.

48. Colombies v. Slim, 2 Chit. 637, 18

E. C. L. 824; Jones v. Lane, 3 Jur. 265, 8

L. J. Exch. Eq. 41, 3 Y. & C. Bxch.
281.

Prior action no defense.— The pendency of

a prior action begun by his indorser will be

no defense against an indorsee bringing an
action in his own name. Deuters v. Town-
send, 5 B. & S. 613, 10 Jur. N. S. 1072, 33

L. J. Q. B. 301, 10 L. T. Rep. N. S. 603, 12
Wkly. Rep. 1062, 117 E. C. L. 613.

49. Marsh v. Newell, 1 Taunt. 109.

50. Vila V. Weston, 33 Conn. 42; Moore
V. Maple, 25 111. 341 ; Rothschild v. Bruschke,
33 111. App. 282 [affirmed in 131 111. 265, 23
N. E. 419] ; Hovey v. Sebring, 24 Mich. 232,

9 Am. Rep. 122; Dowell v. Brown, 13 Sm.
& M. (Miss.) 43; U. S. Bank v. Moore, 3

Cranch C. C. (U. S.) 330, 2 Fed. Cas. No.
930.

Indorsement after judgment against maker.— If judgment is rendered against the maker
and the note is then taken up by the indorser
and subsequently transferred to another in-

dorsee the latter cannot bring suit as an ordi-

nary indorsee against the maker. Prest v.

Vanarsdalen, 11 N. J. L. 194.

51. Weeks v. Medler, 20 Kan. 57; Brown
V. McHugh, 35 Md. 50; Weinwick v. Bender,
33 Mo. 80. But see Dowell v. Brown, 13

Sm. & M. (Miss.) 43.

52. Troeder v. Hyams, 153 Mass. 536, 27
N. E. 775.

53. AlabarrM.— Sawyer i;. Patterson, 11

Ala. 523, holding that the Alabama act of

1837, prohibiting actions by one who takes a
note under an assignment by delivery, does
not apply to a holder by delivery under «,

blank indorsement.
Arkansas.— Owen v. Arrington, 17 Ark.

530. So too under the statute an instrument
payable in cotton. Worthington v. Curd, 15
Ark. 491.

Georgia.— Habersham v. Lehman, 63 Ga.
380.

Illinois.— Palmer v. Gardiner, 77 111. 143;
Burnap v. Cook, 32 111. 168; McHenry v.

Ridgely, 3 111. 309, 35 Am. Dec. 110.

Indiana.— Lomax v. Whit, 83 Ind. 439 (a

purchaser after commencement of suit)
;

Rich V. Starbuck, 51 Ind. 87; White v. Calli-

nan, 19 Ind. 43; Bowers v. Trevor, 5

Blackf. (Ind.) 24.

Kentucky.— Cope v. Daniel, 9 Dana (Ky.)
415.

Louisiana.—Boswell v. Zender, 13 La. 366;
Nerault v. Dodd, 3 La. 430; Griflfon v. Ja-

[XIV, C, 1, a, (i), (c), (1), (e)]
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up the blank.'* In others, and especially where, by statute, an action is required to

be brought by the real party in interest,^' the filling up of a blank indorsement is

unnecessary in order to entitle the holder to bring suit.'^

cobs, 2 La. 192; Allain v. Whitaker, 5 Mart.

N. S. (La.) 511; Abat v. Rion, 9 Mart. (La.)

465, 13 Am. Dec. 313.

Maryland.— McNulty v. Cooper, 3 Gill & J.

(Md.) 214.

Michigan.— Whitworth v. Pelton, 81 Mich.

98, 45 N. W. 500; Coy v. Stiner, 53 Mich. 42,

18 N. W. 552.

Mississippi.— Chewning v. Gatewood, 5

How. (Miss.) 552.

Missouri.— International Bank v. German
Bank, 71 Mo. 183, 36 Am. Rep. 468 (a cer-

tificate of deposit) ; Bennett v. Pound, 28

Mo. 598. But see Menard v. Wilkinson, 3

Mo. 92, holding that a blank indorsement is

only a, power to the lawful holder to make
an assignment to himself by filling up the

blank.

Wew York.— Williams v. Matthews, 3 Cow.
(N. Y.) 252.

Tennessee.— Wells v. Schoonover, 9 Heisk.

(Tenn.) 805, although he is only a pledgee

or trustee.

Texas.— Keller v. Alexander, 24 Tex. Civ.

App. 186, 58 S. W. 637.

United States.— Bank of British North
America v. Barling, 46 Fed. 357.

Canada.— Ridgeway v. Dansereau, 17 Que-
bec Super. Ct. 176.

Although the note belongs to another un-
der a pledge as collateral this is so. Wil-
liams V. Jones, 79 Ala. 119; Greer v. Wool-
folk, 60 Ga. 623. But see Alabama Termi-
nal, etc., Co. V. Knox, 115 Ala. 567, 21 So.

495, where it was held that such a suit could

not be brought without the pledgee's consent.

And see, generally. Pledges.
A remote holder may sue as bearer (Emer-

son V. Cutts, 12 Mass. 78) without tracing

title from the indorser (Little v. Obrien, 9

Mass. 423) or showing any title but posses-

sion (Mauran v. Lamb, 7 Cow. (N. Y.) 174).

Joint holders.— Several may sue as holders

without proof of a joint interest or title

(Ord V. Portal, 3 Campb. 239; Rordasnz v.

Leach, 1 Stark. 446, 2 E. C. L. 172), although
the bill was indorsed in blank and delivered

to a partnership of which they are the sur-

viving members (Attwood v. Pattenbury, 6
Moore C. P. 579, 23 Rev. Rep. 633, 17

E. C. L. 499).
Action in indorser's name may be brought

by the holder under a blank indorsement for

his own use (Gray v. Phillips, Morr. (Iowa)
430 ) , and a note payable in specific articles

may be equitably assigned by an indorsement
in blank, so that the assignee may maintain
an action thereon in the name of the assignor

(Tibbets v. Gerrish, 25 N. H. 41, 57 Am.
Dee. 307).
An agent who holds a negotiable note in-

dorsed in blank may, as between himself and
all other persons except his principal, treat

the note as his own and sue thereon in his

[XIV, C, 1, a, (i), (c), (1), (e)]

own name. Bancroft v. Paine, 15 Ala. 834
(a collection agent who took the note by de-

livery after maturity) ; Coy v. Stiner, 53
Mich. 42, 18 N. W. 552.

54. Connecticut.—-Brewster v. Dana, 1

Root (Conn.) 266.

Kentucky.— Cope v. Daniel, 9 Dana (Ky.)
415.

Maryland.— Condon v. Pearce, 43 Md. 83;
Lucas V. Byrne, 35 Md. 485; Chesley v.

Taylor, 3 Gill (Md.) 251; Cumberland Bank
V. McKinley, 6 Harr. & J. (Md.) 527; Kier-
sted V. Rogers, 6 Harr. & J. (Md.) 282;
Day V. Lyon, 6 Harr. & J. (Md.) 140; Ring-
gold V. Tyson, 3 Harr. & J. (Md.) 172.

ISew Jersey.— Riker v. Corby, 3 N. J. L.

911; Snyder V. Hummel, 2 N. J. L. 82.

North Carolina.— Hubbard i\ Williamson,
26 N. C. 266.

Oregon.— Thompson f. Rathbun, 18 Oreg.
202, 22 Pac. 837.

United States.— Dennison r. Lamed, 6

McLean (U. S.) 496, 7 Fed. Cas. No. 3,798.

See 7 Cent. Dig. tit. "Bills and Notes,"

5 451.

55. See supra, XIV, C, 1, a, (i), (A),

(2), (a).

56. Alabama.— Miller v. Henry, 54 Ala.

120; Bancroft i'. Paine, 15 Ala. 834; Riggs
r. Andrews, 8 Ala. 628.

Arkansas.—-Owen v. Arrington, 17 Ark.
530. See also Ashley v. Gunton, 15 Ark. 415,

holding that in an action against the in-

dorser of a promissory note in the probate
court it is no ground of objection that the

indorsement was not filled up previous to the

filing of that order, it having the power to

allow a bona fide claimant an equitable as

well as a legal claim.

/Hinois.^ Farwell v. Meyer, 36 111. 510;
Gillham 17. State Bank, 3 111. 245, 35 Am.
Dec. 105; Condon v. Bruse, 58 111. App. 254
(the irregular indorsement before delivery by
a third party).

Indiana.— Moore v. Pendleton, 16 Ind. 481;
Ferry v. Jones, 10 Ind. 226; Clark v. Walker,
6 Blackf. (Ind.) 82; Bowers v. Trevor, 5

Blackf. (Ind.) 24.

Louisiana.— Nerault v. Dodd, 3 La. 430;
Sprigg V. Cuny, 7 Mart. N. S. (La.) 253; Al-

lard V. Ganushau, 4 Mart. (La.) 662.

Maine.— McDonald v. Bailey, 14 Me. 101.

Mississippi.— Chewning v. Gatewood, 5

How. (Miss.) 552.

Missouri.— Bennett v. Pound, 28 Mo. 598.

But see Taylor v. Larkin, 12 Mo. 103, 49 Am.
Dec. 119; Menard v. Wilkinson, 3 Mo. 92;

Wiggins V. Rector, 1 Mo. 478.

Nej/} York.— Wood v. Wellington, 30 N. Y.

218, holding that it is not necessary to iill

an indorsement which reads : " Pay for

account of the Atlas Mutual Insurance Com-
pany. Geo. H. Tracy, Secretary."

Ohio.— Greenough v. Smead, 3 Ohio St. 415
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(d) Where Indorsee Mat Not Sub. An indorsee may sometimes sue, although
his indorser could not, as in a case where the indorser is himself one of the

makers,^' but it has been held that the assignee of such note without indorsement
can sue the makers only in equity .^^

(e) For Use of Payee. Suit may be brought by the indorsee for the use of the
payee where it is not otherwise provided by statute,^' and the payee may recover
judgment in the indorsee's name upon consent given by the indorsee pending the

suit.^

(2) Of Non-Negotiable Paper. The transferee of a non-negotiable instru-

ment may bring suit in the name of the payee,*' and can never maintain an action

thereon except in the name of the payec,'^ unless by virtue of express statutory
authority,*^ or where the maker has expressly promised to pay its contents to the
assignee.'*

(d) Dramer. The drawer may take up a bill and sue the accepter ^ on proof of

[affirming 1 Ohio Dec. (Eeprint) 516, 10
West. L. J. 271].

Virginia.— Rees v. Conocoeheague Bank, 5
Rand. (Va.) 326, 16 Am. Dec. 755.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 451.

57. Alabama.— Willis v. Neal, 39 Ala. 464.
Maine.— Woodman v. Boothby, 66 Me. 389

;

Hapgood V. Watson, 65 Me. 510; Davis v.

Briggs, 39 Me. 304.

Massachusetts.— Pitcher v. Barrows, 17
Pick. (Mass.) 361, 28 Am. Dec. 306.

Missoiiri.— Smith v. Gregory, 75 Mo. 121.

New Hampshire.— Heywood v. Wingate, 14
N. H. 73.

New York.— Sherwood v. Barton, 36 Barb.
(N. Y.) 284; Smith v. Lusher, 5 Cow. (N. Y.)
688.

Texas.— Abercrombie v. Stillman, 77 Tex.
589, 14 S. W. 196, indorsee of foreign ad-
ministrator.

England.— Morley v. Culverwell, 1 Hurl.
& W. 13, 4 Jur. 1163, 10 L. J. Exch. 35, 7

M. & W. 174.

58. Stevens v. Hannan, 86 Mich. 305, 48
N. W. 951, 24 Am. St. Rep. 125; Davis v.

Merrill, 51 Mich. 480, 16 N. W. 864.

59. Walker v. Wait, 50 Vt. 668. See also

Southard v. Wilson, 29 Me. 56 (holding that
if the legal interest is in the payee of a note,
he can authorize an action to be brought by
the indorsee in the name of the latter for
his benefit) ; Barnett v. Logue, 29 Tex. 282.

60. Richardson v. Lincoln, 5 Mete. (Mass.)
201.

A plea resisting such action must deny
knowledge on the indorsee's part as well as
ratification by him. Harpham i;. Haynes, 30
111. 404.

61. Sater v. Hendershott, Morr. (Iowa)
118.

62. Alabama.— Howell v. Hallett, Minor
(Ala.) 102.

Connecticut.— Backus v. Danforth, 10
Conn. 297.

Delaware.— Conine v. Junction, etc., R. Co.,

3 Houst. (Del.) 288, 89 Am. Dec. 230. Unless
the transferee takes an assignment under seal

in the presence of two witnesses. Kinniken v.

Dulaney, 5 Harr. (Del.) 384.

Kentucky.— Searcy v. McCumpsey, 2 A. K.
Marsh. (Ky.) 204.

Maryland.— Tradesmen's Nat. Bank v.

Green, 57 Md. 602; Noland v. Ringgold, 3

Harr. & J. (Md.) 216, 5 Am. Deo. 435.

Massachusetts.— Gostelo v. Crowell, 127
Mass. 293, 34 Am. Rep. 367 ; Haskell v. Lam-
bert, 16 Gray (Mass.) 592.

New Hampshire.— Wiggin v. Damrell, 4
N. H. 69 ; Sanborn v. Little, 3 N. H. 539.

New Jersey.— M.a.tiack v. Hendrickson, 13

N. J. L. 263.

New York.— Prescott v. Hull, 17 Johns.
(N. Y.) 284; Clark v. Farmers' Woolen Mfg.
Co., 15 Wend. (N. Y.) 256.

OAio.— Rhodes v. Lindly, 3 Ohio 51, 17
Am. Dec. 580; Moore v. Lancaster, Wright
(Ohio) 35.

Pennsylvania.— Johnston v. Speer, 92 Pa.
St. 227, 37 Am. Rep. 675 ; Raymond v. Mid-
dleton, 29 Pa. St. 529; Reeside v. Knox, 2
Whart. (Pa.) 233, 30 Am. Dec. 247; Fahne-
stock V. Schoyer, 9 Watts (Pa.) 102. But
see Leidy v. Tammany, 9 Watts (Pa.) 353.

South Carolina.— Thompson v. Malone, 13

Rich. (S. C.) 252; Pratt v. Thomas, 2 Hill

(S. C.) 654; Harmon v. Counts, 2 Brev.
(S. C.) 476.

Vermont.— Stiles v. Farrar, 18 Vt. 444;
Sanford v. Huxley, 18 Vt. 170.

United States.— Barriere v. Nairac, 2 Dall.

(U. S.) 249, 1 L. ed. 368.

Contra, Goodman v. Fleming, 57 Ga. 350;
Eason v. Locherer, 42 Tex. 173.

See 7 Cent. Dig. tit. "Bills and Notes,"

J 1380.

63. Birmingham Trust, etc., Co. v. Jackson
County Mill Co., 41 Fla. 498, 27 So. 43. See
also Schnier v. Fay, 12 Kan. 184; Williams v.

Norton, 3 Kan. 295 ; Moore v. Foote, 34 Mich.

443; Thorn v. Myers, 5 Strobh. (S. C.) 210.

64. Farnum v. Virgin, 52 Me. 576; Hatch
t;. Spearin, 11 Me. 354; Tibbets v. Gerrish, 25
N. H. 41, 57 Am. Dec. 307.

65. Rice v. Hogan, 8 Dana (Ky.) 133;
Zebley v. Voisin, 7 Pa. St. 527; Louviere v.

Laubray, 10 Mod. 36; Callow v. Lawrence, 3

M. & S. 95 (where it was held that if trans-

ferred by the drawer after taking it up his

transferee might sue) ; Simmonds v. Par-

[XIV. C. 1, a,(i), (d)]
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the latter's default ; '' lie may bring suit, or have suit brought for his use, in the name
of the party holding the bill at maturity ;

*' or he may purchase a bill before matur-
ity and sue as indorsee.^ He may also sue the accepter on the admission of funds
implied by acceptance, without any indorsement from the payee,™ or after strik-

ing out the payee's™ or any subsequent" indorsement. He cannot, however, sue
the payee as indorser without rebutting the presumption of his own prior liability

arising from their relative position on the paper ;
''^ and where the drawer takes up

a bill by voluntary payment to one who has paid upon it supra protest, after the
drawer's discharge for want of notice, he cannot sue the payee on his indorsement.''^

(b) Drawee. The drawee of a bill can, before dishonor, receive the same by
indorsement and sue the drawer and indorser.'* He may also sue the drawer for

money paid, the action being brought in his own name and not in that of the payee.''^

(f) Indorser. Where a bill or note is taken up'^ at maturity" by an
indorser ™ he may at once bring suit ™ against prior parties, but he can do so only
upon payment made by him;* and having so taken up the paper he sues upon
it in his own right.^' If the bill has been transferred in payment of a precedent
debt, the holder may bring suit as a iona fide purchaser for the use of the

indorser after payment by hira,^^ but not without the indorser's consent.*^ Under
the Canadian code an indorser of a note who is sued for the payment may bring
an action as surety against the maker, in order to secure himself, although the

note be not in his possession.^

minter, 1 Wils. C. P. 185 [affirmed in 2 Bro.
P. C. 43, 1 Eng. Reprint 780].

66. Quinn v. Hanley, 5 111. App. 51.

67. Davis v. MoConnell, 3 McLean (U. S.)

391, 7 Fed. Cas. No. 3,640. See also Williams
V. James, 15 Q. B. 498, 14 Jur. 699, 19 L. J.

Q. B. 445, 69 E. C. L. 498, holding that pay-
ment by the drawer is no defense to the
accepter.

68. Louviere v. Laubray, 10 Mod. 36. See
also Regnault v. Hunter, 4 W. Va. 257, hold-

ing that he may maintain debt against the
accepter when the drawer was also the payee.

69. Kingman v. Hotaling, 25 Wend. (N. Y.)

423 ; Covirsin v. Ledlie, 31 Pa. St. 506.

70. Thompson v. Flower, 1 Mart. N. S.

(La.) 301.

71. Pilkington v. Woods, 10 Ind. 432.

73. Thorns v. Greene, 6 Mo. 482.

73. Grosvenor v. Stone, 8 Pick. (Mass.)
79.

74. Desha v. Stewart, 6 Ala. 852; Conwell
V. Finnell, 11 Ind. 527; Swope v. Ross, 40
Fa. St. 186, 80 Am. Dec. 567.

75. Balch v. Aldrich, 56 Vt. 68.

78. Payment by new note.— If an in-

dorser takes up the paper by another note it

will be sufficient payment to support his ac-

tion. Bullard v. Wilson, 5 Mart. N. S. (La.)
196.

Paying a judgment rendered against him-
self and the maker will not entitle him to
proceed summarily, under the statute as to
sureties, against a prior indorser. Devinney
r. Lay, 19 Mo. 646.

77. Payment pending suit.— If an indorser
pays pending a suit against himself and the
maker he may continue the suit as against
the maker. Oneida County Bank v. Lewis, 23
Misc. (N. Y.) 34, 51 N. Y. SuppL 826.

78. If an accommodation indorser pays the
note he may recover against the maker either

[XIV, C, 1, a, (i). (d)]

as purchaser of the note or in an action for
money paid. Barker v. Parker, 10 Gray
(Mass.) 339. But see Kennedy v. Carpenter,
2 Whart. (Pa.) 344, to the effect that the re-

covery can be on the note only. Such an in-

dorser may sue in the name of the payee.
Spencer Bank v. Simmons, 43 W. Va. 79, 27
S. E. 299.

One of two accommodation indorsers who
have taken up the note may sue the maker as
the party in interest. Havens v. Huntington,
1 Cow. (N. Y.) 387.

79. A suit already begun by the indorsee
may be continued in his name for the in-

dorser's benefit. Mechanics' Bank v. Hazard,
13 Johns. (N. Y.) 353.

Enforcement of collateral.— An indorser
upon paying a bill or note may enforce a col-

lateral mortgage. Page v. Green, 6 Conn.
338.

80. Bradford v.- Bucknam, 12 Me. 15;
Small V. Jones, 8 Watts (Pa.) 265.

An indorser need not prove notice of dis-

honor sent to himself, provided such notice
has been dulv received by the party sued.

Ellsworth V. Brewer, 11 Pick. (Mass.) 316.

Suit in name of later indorser.— An in-

dorser taking up commercial paper cannot
sue in the name of a, later indorser without
his consent. Coleman v. Biedman, 7 C. B.

871, 7 D. & L. 121, 62 E. C. L. 871.

81. Death v. Serwonters, Lutw. 8856 ; Bo-
sanquet v. Dudman, 1 Stark. 1, 2 E. C. L. 11

;

Cowley V. Dunlop, 7 T. R. 565.

82. Bank of America v. Senior, 11 R. I.

376 ; Poirier v. Morris, 2 E. & B. 89, 17 Jur.

1116, 22 L. J. Q. B. 313, 1 Wkly. Rep. 349,

75 E. C. L. 89.

83. Workingmen's Bldg., etc., Assoc, v.

Roumfort, 98 Pa. St. 85.

84. Desbarats v. Hamilton, 2 Montreal
Leg. N. 279; Mathieu v. Mousseau, 5 Rev.
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(ii) Action IN Individual or Representative Capacity— (a) Agents.
The party holding the legal title to a bill or note may sue on it, although he is

merely an agent and liable to account to another for the proceeds of the

recovery, but the suit is open in such case to any defense which exists against the

party beneficially interested.^' Where the drawer of a bill knows of the agency
of the payee, the principal may maintain an action thereon in his own name.^*

(b) Corporate Officers— (1) In General. A bill or note made payable to

ft corporate officer may be sued on by the corporation as the real party in

interest,^' although in some cases an action by the officer in his own name has

been sustained, his designation as officer being regarded as merely descrvptio

fersonoB^ and in case the company is not incorporated suit must be brought in

the name of the payees, even though they have been succeeded in office by
others.''

(2) Bank Cashiees. "Where a bill or note is indorsed to the cashier of a
bank he may maintain an action thereon in his own name,'" or the bank as the
real party in interest may maintain the action.'^

(o) Guardians. Where a note is made to one as guardian he may sue upon it

L6g. 260. See also Macdonald v. Whitfield,
8 App. Cas. 733, 6 Montreal Leg. N. 278, 27
L. C. Jur. 165.

85. A. lahama.— Goodman v. Walker, 30
Ala. 482, 68 Am. Dec. 134; Moore v. Hender-
son, 18 Ala. 232.

Georgia.— Austell v. Rice, 5 Ga. 472.

Iowa.— Cottle v. Cole, 20 Iowa 481.

Louisiana.— Zapata v. Cifero, 26 La. Ann.
87 ; Ricard r. Harrison, 19 La. Ann. 181.

Massachusetts.— Buifum v. Chadwick, 8

Mass. 103. See also Barker v. Prentiss, 6

Mass. 430, holding that in an action on a
bill of exchange by an indorser who was
merely the agent of the payee defendant may
show a request from the principal not to pay
the bill to such agent.

Nelraska.— Stoll v. Sheldon, 13 Nebr. 207,

13 N. W. 201.

New York.— Fish v. Jacobsohn, 5 Bosw.
(N. Y.) 514 [affirmed in 2 Abb. Dec. (N. Y.)

132, 1 Keyes (N. Y.) 539].
Ohio.— Smead v. Fay, 1 Disn. (Ohio) 531,

12 Ohio Dec. (Reprint) 77/.

Pennsylvania.— Pearce v. Austin, 4 Whart.
(Pa.) 489, 34 Am. Dec. 523.

Tennessee.— Cocke v. Dickens, 4 Yerg.

/Tenn.) 29, 26 Am. Dec. 214; Rutherford v.

Mitchell, Mart. & Y. (Tenn.) 261.

Texas.— Mensing v. Ayres, 2 Tex. App. Civ.

Cas. § 562.

United States.— Pacific Guano Co. v.

Holleman, 4 Woods (U. S.) 462, 12 Fed.

61.

Canada.— See Hutchinson v. Munroe, 8

U. C. Q. B. 103.

See 7 Cent. Dig. tit. "Bills and Notes,"

i 1394.

A mere depositary of a note cannot main-
tain suit upon it. Woodsum v. Cole, 69 Cal.

142, 10 Fac. 331 ; Sherwood v. Roys, 14 Pick.

(Mass.) 172.

86. Jordan v. Tarkington, 15 N. C. 357.

See also National L. Ins. Co. v. Allen, 116

Mass. 398, where it was held that a principal

may sue in its own name on a non-iiegotiable

note, made in its behalf of and for its bene-
fit, although in terms payable to an agent.

87. Southern L. Ins., etc., Co. v. Gray, 3

Fla. 262 ; Atlantic Mut. F. Ins. Co. v. Young,
38 N. H. 451, 75 Am. Dec. 200; Piggott v.

Thompson, 3 B. & P. 147.

Necessity of indorsement.— Where a note
is payable to the order of a corporate officer

the corporation cannot maintain an action
without indorsement. Fine v. High Bridge
M. E. Church Assoc, 44 N. J. L. 148.

88. Chaplin Soc. v. Canada, 8 Conn. 286;
Cartwright v. Gardner, 5 Cush. (Mass.) 273;
Binney v. Plumley, 5 Vt. 500, 26 Am. Dec.
313.

The trustee of a military company which
has no captain may maintain an action in

equity on a note payable to its captain for

money borrowed of the company, upon being
authorized so to do by a vote of thfe com-
pany. Waugh 1?. Andel, 21 111. App. 389.

Description as officer.— A note payable to
the superintendent of a certain concern may
be sued on by the payee in his own name, by
describing himself as such superintendent.
Durfee v. Morris, 49 Mo. 55.

89. Davis v. Garr, 6 N. Y. 124, 55 Am.
Dec. 387.

90. Georgia.— Davies v. Byrne, 10 Ga. 329.

Illinois.— McUeiiTy v. Ridgely, 3 111. 309,
35 Am. Dec. 110.

Massachusetts.— Fairfield v. Adams, 16
Pick. (Mass.) 381.

Oftio.— White v. Stanley, 29 Ohio St. 423.

South Ca/rolina.— Rose v. Laffan, 2 Speera
(S. C.) 424, 42 Am. Dec. 376.

91. Erwin Lane Paper Co. v. Farmers' Nat.
Bank, 130 Ind. 367, 30 N. E. 411, 30 Am. St.

Rep. 246 ; Nave v. Hadley, 74 Ind. 155 ; Com-
mercial Bank v. French, 21 Pick. (Mass.)

486, 32 Am. Dec. 280 ; Olcott v. Rathbone, 5

Wend. (N. Y.) 490; U. S. National Bank v.

Burton, 58 Vt. 426, 3 Atl. 756; Manchester
Bank v. Slason, 13 Vt. 334. See also supra,

I, C, 1, c, (II), (B), (2) [7 Cyc. 558, note

75].

[XIV, C, 1. a, (II), (c)]
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in his own name and right ^ even after the expiration of his office,'^ and after

his death his executor may sue on it.'*

(d) Heirs and Personal Representatwies^ On a bill or note indorsed in

blank or where the payee is named expressly as executor or administrator, he
may bring an action in his individual name, treating such additional words as

merely a description of the person,^' or he may bring suit in his representative-;

capacity.*^ An executor can only sue as such on a note payable to the order of

his testator and indorsed by him ;
* but if the note has been indorsed in blank by

92. Hightower v. Maull, 50 Ala. 495 ; Bing-

ham V. Calvert, 13 Ark. 399; Beach v. Pea-

body, 188 111. 75, 58 N. B. 676; Shepherd v.

Evans, 9 Ind. 260.

Joint interest of guardian and ward.— An
action on a note owned jointly by a guardian
individually and his ward may be brought by
the guardian in his own name and right, with-

out making the ward a party, as a recovery

by the guardian is binding on the ward. Ezell

V. Edwards, 2 Tex. App. Civ. Cas. § 767.

93. Zachary v. Gregory, 32 Tex. 452;

Wheelock v. Wheeloek, 5 Vt. 433.

94. Chitwood v. Cromwell, 12 Heisk.

(Tenn. ) 658. And see State v. Greensdale,

106 Ind. 364, 6 N. E. 926, 55 Am. Rep. 753,

where it was held that his successor in guar-

dianship can accept it as assets only at his

own peril.

95. A distributee of a decedent's estate to

whom a promissory note, assets of the estate,

has been allotted as a part of his share on a
division of the estate, by agreement among
the parties interested, may maintain an ac-

tion at law on it in his own name. Carter v.

Owens, 41 Ala. 217.

Heirs.—• In Iowa the heirs may sue if there

is no admission for five years (Phinny v.

Warren, 52 Iowa 332, I N. W. 522, 3 M. W.
157) and it has been held that where a note

is given payable to the heirs of a particular

person, such person being alive, the pre-

sumptive heir may recover on the note (Cox
V. Beltzhoover, 11 Mo. 142, 47 Am. Dec. 145).

One of several heirs cannot sue for a debt due
all the heirs, even if in possession of a nego-

tiable instrument which is the evidence of the

debt, which it is not indorsed either specifi-

cally or in blank. Hicky v. Sharp, 4 La. 335.

Widow of deceased hold'T..—In a few states

it has been held that the wiaow oi a de-

ceased holder may bring suit on a note pay-
able to him without administration, where
she is his only heir at law. Begien v. Free-

man, 75 Ind. 398; Spencer v. Millican, 31

Tex. 65. And where the heirs of a deceased
payee of a promissory note have assigned the
same to his widow by indorsement she may
maintain .an action thereon in her own name,
where there are no debts and the estate has
been settled without administration. Mitchell
V. Dickson, 53 Ind. 110.

96. Alabama.— McGehee v. Slater, 50 Ala.
431; Waldrop v. Pearson, 42 Ala. 636; Good-
man ,. Walker, 30 Ala. 482, 68 Am. Dee. 134;
Evans v. Gordon, 8 Port. (Ala.) 142.

Indiana.— Rateliff v. Everman, 87 Ind.
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446; Turner v. Burgess, 26 Ind. 195; Sheets
V. Peabody, 6 Blackf. (Ind.) 120, 38 Am. Dec.
132; Barnes v. Modisett, 3 Blackf. (Ind.) 253.

Louisiana.— Oilman v. Horseley, 5 Mart.
N. S. (La.) 661.

Maine.— Barrett v. Barrett, 8 Me. 353.
Massachusetts.—Wheeler v. Johnson, 97

Mass. 39.

Mississippi.— Eckford v. Hogan, 44 Miss.

398; Falls v. Wilson, 24 Miss. 168.

Missouri.— Smith v. Monks, 55 Mo. 106

;

Lyons v. Doherty, 50 Mo. 38; Thomas v.

Eelfe, 9 Mo. 377.

New York.— Litchfield v. Flint, 104 N. Y.
543, 11 N. E. 58.

North Carolina.— Blankenship v. Hunt, 70
N. C. 377.

Tennessee.— Wood v. Tomlin, 92 Tenn. 514,

22 S. W. 206.

Texas.— Moss i;. Witcher, 35 Tex. 388;
Rider i'. Duval, 28 Tex. 622; Claiborne v.

Yoeman, 15 Tex. 44; Peters v. Caton, 6 Tex.

554; Groce v. Herndou, 2 Tex. 410; Gayle v.

Ennis, I Tex. 184.

Vermont.— Taylor v. Phillips, 30 Vt. 238.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1397.

Rfevocation of letters testamentary.— In an
action by an executor of an estate on a note
payable to him as executor, etc., an answer
alleging that the note belonged to the estate

and that his letters testamentary had been
revoked, is good. Leach v. Lewis, 38 Ind. 160.

Where it has been indorsed by the payee or

by his executor in his official capacity, the
latter cannot recover it in his own name.
W'oodbury v. Woodbury, 47 N. H. 11, 90 Am.
Dec. 555

97. Sasscer v. Walker, 5 Gill & J. (Md.)
102, 25 Am. Dee. 272.

Administrator de bonis non.— If a bill is

indorsed to A as administrator of B for a
debt to B, an action may be brought upon it

by an administrator de honis non of B after-

ward appointed. Catherwood v. Chabaud, 1

B. & C. 150, 2 D. & R. 271, 8 E. C. L. 65. See

also Moore v. Randolph, 70 Ala. 575.

Note given by co-executor.— Where one of

two executors gives his note or bond to the

other as executor and expressly for money
borrowed from the estate of the testator, the

executor of the payee so named may bring

suit against the maker even before settle-

ment made by him with the original testator's

estate. Alston v. Jackson, 26 N. C. 49.

98. Leamon t!. McCubbin, 82 111. 263 ; Wood-
bury V. Woodbury, 47 N. H. 11, 90 Am. Dec,
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the testator and put into a bank for collection, and comes after his death into

the hands of the executor, he may bring, suit upon it in his own name under the

blank indorsement as bearer.*"

(e) Public Officers. A distinction is made between private agents ^ and pub-
lic oflicers, and as a rule it is held that public officers cannot sue in their indi-

vidual capacity on a bill or note made payable to them in their representative

capacity ;^ but if a note is made payable to a public officer as agent of the bene-

ficial owner he may himself sue thereon.' On the other hand the government
may bring suit in its own name on a bill or note belonging to it, although it is

made payable to the treasurer of the United States or other public officer.* This
is true also of a state ;' and even, it has been held, of a county,* but a note to the

treasurer of a parish may be sued by him, although a subsequent indorsement by
his successor in office appears on the paper.' If, however, a note for taxes is

555. See also Morse V. Claytoiij 13 Sm. & M.
(Miss.) 373; Nash V. Hogan, 45 N. J. Eq.
108, 16 Atl. 433.

If a bill or note be indorsed specially to a
particular person, none but such person or
his representative can sue. Burch v. Daniel,

109 Ga. 256, 34 S. E. 310.

99. Barlow v. Myers, 24 Hun (N. Y.)

286.

A foreign executor may bring suit upon a

note payable to bearer in his name as bearer
{Knapp V. Lee, 42 Mich. 41, 3 N. W. 344),
and it seems that in Virginia an executor ap-

pointed in another state where the payee re-

sided at his death may sue upon a note pay-
able to his testator by virtue of the foreign

letters (Giddings v. Green, 48 Fed. 489. But
see Fenwick v. Sears, 1 Cranch (U. S.) 259,

2 L. ed. 101).

Indorsement to deceased party.—-Where a
note is indorsed to one who is dead at the
time but not known to be so suit may be
brought on it by his administrator. Murray
V. East India Co., 5 B. & Aid. 204, 21 Rev.
Rep. 278, 7 B. C. L. 118.

1. See supra, XIV, C, 1, a, (ii), (a).

2. Alabama.—Yerby v. Sexton, 48 Ala. 311.

Florida.— Dickson v. Gamble, 16 Fla. 687.

Indiana.— Rogers v. Gibson, 15 Ind. 218.

But see Robbins v. Dishon, 19 Fed. 204, where
a note made payable to plaintiff as " trustee

of French Lick township," was sued on by
plaintiff in his own name, and it was held

that the words " trustee," etc., were merely
a description of the person and that defend-

ant, denying plaintiff's right to recover, shall

aver that he was no longer such trustee.

Maine.— State v. Boies, 1 1 Me. 474 ; Trus-

tees Levant Ministerial, etc.. Fund v. Parks,

10 Me. 441 ; Irish v. Webster, 5 Me. 171.

Minnesota.— State v. Torinus, 26 Minn. 1,

49 N. W. 259, 37 Am. Rep. 395 ; Balcombe v.

Northup, 9 Minn. 172.

New Jersey.— Crowell v. Osborne, 43

N. J. L. 335.

Ohio.— Hunter v. Field, 20 Ohio 340.

Vermont.— See, Arlington v. Hinds, 1

D. Chipm. (Vt.) 431, 12 Am. Dec. 704.

Wisconsin.—Oconto County v. Hall, 42 Wis.
59.

United States..— Dugan v. U. S., 3 Wheat.

[6]

(U. S.) 172, 4 L. ed. 362; U. S. v. Boice, 2
McLean (U. S.) 352, 24 Fed. Gas. No. 14,619.

But see Tatum v. Tatum, 19 Ark. 194.

See also supra, I, C, 1, c, (II), (b), (8)

[7 Cyc. 566, note 31] ; and 7 Cent. Dig. tit.

" Bills and Notes," § 1391.

An cf&cial assignee is a quasijiublio officer,

and a note made to " Charles Douglass, As-
signee," and so indorsed by him will not ren-

der him personally liable as indorser. Bowne
17. Douglass, 38 Barb. (N. Y.) 312.

A tax-collector cannot sue in his individual
name on a note given to him as collector for

taxes. Dickson v. Gamble, 16 Fla. 687. If,

however, he has paid the taxes of the maker
and the note has been given on account of

such payment, it will be no bar to a suit

upon the original consideration, although the

note has been made originally to a particular

person and altered and made void by addition
of " collector " to his name. York v. Janes,

43 N. J. L. 332.

Note as security for execution.— An officer

to whom a note has been indorsed as security
for an execution in his hands against the in-

dorser may maintain an action in his own
name against the maker. Bowman v. Wood,
15 Mass. 534. See also Boardman v. Roger,
17 Vt. 589.

3. McConnel v. Thomas, 3 111. 313; Bryant
V. Durkee, 9 Mo. 169.

4. U. S. V. Boice, 2 McLean (U. S.) 352,
24 Fed. Cas. No. 14,619; U. S. v. Barker, 1

Paine (U. S.) 156, 24 Fed. Cas. No. 14,517.

See also U. S. v. White, 2 Hill (N. Y.) 59,

37 Am. Dec. 374, holding that the United
States may sue as indorsee of a note payable
" to the order of the person who should there-

after endorse."

5. Esley v. Illinois, 23 Kan. 510 (holding
that a state may bring suit upon a note in

the courts of another state) ; State v. Boies,
11 Me. 474.

6. Barry County v. McGlothlin, 19 Mo.
307 ; Oconto County v. Hall, 42 Wis. 59. But
see Linn County v. Holland, 12 Mo. 127, hold-

ing that the county cannot sue on a note to

a particular person for the use of a named
county.

7. Buck V. Merrick, 8 Allen (Mass.) 123.

The ofScial successor of a particular person

[XIV, C. 1, a, (II), (e)]
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given to a city treasurer who had no authority to receive it and the city never
accepted it suit cannot be brought on it by the treasurer, although named in it as

payee.'

(f) Receivers or Assignees. An action on a promissory note indorsed in

blank belonging to a bank may be sued by receivers or assignees in their proj^er

names as indorsees without specifying their official character.'

(g) Successors in Office. A bill or note payable to a person in his official

character cannot be sued upon by his successor in office.'"

(h) Trustees. It has been held that a bill or note made to one as trustee is

not commercial paper and that an indorsement by the trustee transfers it subject

to the trust," but the payee named in the bill or note by indorsement may bring

suit on it in his own name, although he holds it as trustee for another'^ and is

expressly named in his representative capacity '* as receiver," as assignee in bank-
ruptcy,'^ or as guardian ;

'* and where expressly payable to a trustee the cestui

que trust cannot sue upon it, although his interest as such appears in the instru-

ment itself." The actual party in interest, however, has been allowed to sue

without indorsement, where the nominal payee was made such merely to secure a

lien that has been satisfied '* or had no interest and was named as payee by the

cannot sue in Indiana on a note payable to

such person, " agent for Wells county, or his

successor in office." Upton v. Starr, 3 Ind.

508.

8. Crovvell v. Osborne, 43 N. J. L. 335.

9. Beckham v. Hague, 44 N. Y. App. Div.

146, 60 N. Y. Suppl. 767 ; Haxtom v. Bishop,

3 Wend. (N. Y.) 13.

Assignee for benefit of creditors.— Where
a plaintiff on a promissory note describes

himself as assignee of a certain firm and al-

leges a transfer of the note by the firm to

him, the action must be considered as brought
by plaintiff in his individual capacity, al-

though he is a general assignee of the firm
for the benefit of creditors. Butterfield v.

Macomber, 22 How. Pr. (N. Y.) 150. See

also Rossman v. McFarland, 9 Ohio St. 369.

10. Bumpass v. Richardson, 1 Stew. (Ala.)

16; Upton v. Starr, 3 Ind. 508; Ingersoll v.

Cooper, 5 Blackf. (Ind.) 426. But see

Tainter v. Winter, 53 Me. 348.

11. Baltimore Third Nat. Bank v. Lange,
51 Md. 138, 34 Am. Rep. 304; Sturtevant v.

Jaques, 14 Allen (Mass.) 523.

12. Alabama.— 'Rice v. Rice, 106 Ala. 636,
17 So. 628.

Indiana.—Wolcott v. Standley, 62 Ind. 198;
Musselman v. Cravens, 47 Ind. 1; Heaven-
ridge V. Mondy, 34 Ind. 28.

Kansas.— Scantlin v. Allison, 12 Kan. 85.

Louisiana.— Peters v. Pacific Guano Co., 42
La. Ann. 690, 7 So. 790; Stanbrough v. Mc-
Call, 4 La. Ann. 322.

Massachusetts.— Sherwood v. Roys, 14
Pick. (Mass.) 172.

Missouri.— Nicolay v. Fritschle, 40 Mo.
67; Beck v. Haas, 31 Mo. App. 180 [affirmed

in HI Mo. 264, 20 S. W. 19, 33 Am. St. Rep.

516].
Nebraska.— Stoll v. Sheldon, 13 Nebr. 207,

13 N. W. 201.

New York.— Coffin v. Grand Rapids Hy-
draulic Co., 136 N. Y. 655, 32 N. E. 1076, 50
N. Y. St. 15 [affirming 61 N. Y. Super. Ct.
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51, 18 N. Y. Suppl. 782, 46 N. Y. St. 851] ;

Nelson v. Eaton, 26 N. Y. 410, 16 Abb. Pr.

(N. Y.) 113 [reversing 2 Abb. Dec. (N. Y.)

132, 1 Keyes (N. Y.) 539, 7 Abb. Pr. (N. Y.)

305 (affirming^ 5 Bosw. (N. Y.) 514)]; Con-
siderant v. Brisbane, 22 N. Y. 389 [reversing

2 Bosw. (N. Y.) 471]; Fish v. Jaeobson, 2

Abb. Dec. (N. Y.) 132, 1 Keyes (N. Y.) 539.

Pennsylvania.— Logan v. Cassell, 88 Pa. St.

288, 32 Am. Rep. 453.

Vermont.— Boardman v. Roger, 17 Vt. 589

;

Smith V. Burton, 3 Vt. 233, 23 Am. Dec. 203.

Wyoming.— Bollen V. Metcalf, 6 Wyo. 1,

42 Pac. 12, 44 Pac. 694, 71 Am. St. Rep. 898.

England.— Smith v. Kendal, 1 Esp. 231, 6

T. R. 123; Randoll v. Bell, 1 M. & S. 714.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1395.

13. Rice V. Rice, 106 Ala. 636, 17 So. 628;

Davidson v. Elms, 67 N. C. '228. See also

Yantis v. Yourie, 10 Mo. 669.

14. Haxton v. Bishop, 3 Wend. (N. Y.)

13. See, generally, Receivebs.
15. Collier v. Barnes, 64 Ga. 484. See,

generally, Bankbuptct.
16. Shepherd v. Evans, 9 Ind. 260; Whee-

lock V. Wheelock, 5 Vt. 433. See, generally.

Guardian and Waed.
17. Chaplin Soc. f. Canada, 8 Conn. 286;

Linn Coimty v. Holland, 12 Mo. 127 ; Grist v.

Bacldiouse, 20 N. C. 496; Jungbluth v. Way,
1 H. & N. 71, 25 L. J. Exch. 257.

Trustee of unincorporated association.— If

a note is made payable to a particular person

as trustee of an unincorporated association,

an action may be brought in his name with-

out joining the other members of the asso-

ciation. Burbank v. Beach, 15 Barb. (N. Y.)

326; O'Brien v. Smith, 1 Black (U. S.) 99,

17 L. ed. 64; Bawden v. Howell, 6 Jur. 37,

3 M. & G. 638, 4 Scott N. R. 331, 42 E. C. L.

333.

18. Bean v. Dolliff, 67 Me. 228.

The principal may bring the action in his

own name on proving his property in the bill
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frand of the plaintifE's agent/' and an accepter may defeat tlie action of the nomi-

nal payee by showing that he was really a trustee for the drawer and that the

drawer has been satisfied.^ In like manner if notes are transferred by a corpora-

tion to a particular person to secure creditors, he may sue as " trustee of an express

trust " under the statute.^^ Similarly if plaintifE holds a note payable to bearer

under a bequest to him in trust to another he has a right of action in himself;^'

and this is true under an agreement with a third person entitling the holder to

half the proceeds.^

(ill) Whese Paper Held as Collateral. "Where negotiable paper is trans-

ferred as collateral security the holder may maintain action thereon in his own
name,^ save where by statute it is required that action shall be brought in the

name of the real party in interest.^ With the consent of the pledgee an action

may be maintained by the pledgor.^'

(iv) Where Paper Held For Collection. An indorsee or assignee " of

a bill or note for purposes of collection merely can maintain an action thereon in

his own name/^ but mere delivery without indorsement does not authorize an

or note (Southern L. Ins., etc., Co. v. Gray, 3

Fla. 262; Harrow v. Dugan, 6 Dana (Ky.)

341; Stinson v. Sachs, 8 Wash. 391, 36 Pao.

287) and this is true although the name of

the principal is not disclosed in the instru-

ment (Pacific Guano Co. v. Holleman, 4
Woods (U. S.) 462, 12 Fed. 61. See also

National L. Ins. Co. v. Allen, 116 Mass. 398,

where it was held that suit might be brought
upon a, non-negotiable note payable to a par-

ticular company by its principal )

.

19. Kansas City Bank v. Mills, 24 Kan.
604.

20. Thompson v. Clark, 56 Pa. St. 33.

21. Clark v. Titcomb, 42 Barb. (N. Y.)

il22; Nelson v. Wellington, 5 Bosw. (N. Y.)

1178.

22. Jackson v. Heath, 1 Bailey (S. C.) 355.

23. Brooking v. Clarke, 2 Litt. (Ky.) 197.

24. Arkansas.— Turner v. Stroud, 37 Ark.
556.

Georgia.— Houser v. Houser, 43 Ga. 415.

But there should be an indorsement or as-

signment in writing. Benson v. Abbott, 95

Ga. 69, 22 S. E. 127.

Indiana.— Jones v. Hawkins, 17 Ind. 550

;

Rowe V. Haines, 15 Ind. 445, 77 Am. Dec.

101.

Iowa.—-McCarty v. Clark, 10 Iowa 588;

Sheldon v. Middleton, 10 Iowa 17; Aliens-

worth V. Moore, 3 Greene (Iowa) 273.

Louisiana.— Mechanics', etc., Ins. Co. v.

Lozano, 39 La. Ann. 321, 1 So. 608; Chaffe

V. Du Bose, 36 La. Ann. 257 ; Louisiana State

Bank v. Gaiennie, 21 La. Ann. 555; Dix v.

Tully, 14 La. Ann. 456.

ilfaine.— Comstock v. Smith, 23 Me. 202;

Lane v. Padelford, 14 Me. 94; Fisher v. Brad-
ford, 7 Me. 28.

Massachusetts.—Paine v. Furnas, 117 Mass.
290.

Michigan.— Lobdell v. Merchants', etc..

Bank, 33 Mich. 408.

Minnesota.— White v. Phelps, 14 Minn. 27,

100 Am. Dec. 190.

Neio Hampshire.— Newbury Bank v. Rand,
38 N. H. 166.

New York.— Van Riper v. Baldwin, 19

Hun (N. Y.) 344; Hatch v. Brewster, 53
Barb. (N.Y. 1276; Clark «. Titcomb, 42 Barb.
(N. Y.) 122; Nelson v. Edwards, 40 Barb.
(N. Y.) 279; New York City Mar. Bank v.

Vail, 6 Bosw. (N. Y.) 421; Smith v. Hall,

5 Bosw. (N. Y.) 319; Nelson v. Wellington,
5 Bosw. (N. Y.) 178; Wheeler v. Newbould, 5

Duer (N. Y.) 29; Bay v. Gunn, 1 Den.
(N. Y.) 108.

North Carolina.— Triplett v. Foster, 115
N. C. 335, 20 S. E. 475.

South Carolina.—U. S. Bank v. Hammond,
2 Brev. (S. C.) 415.

Tennessee. — Johnson City First Nat. Bank
V. Mann, 94 Tenn. 17, 27 S. W. 1015, 27
L. R. A. 565.

Texas.— Jackson v. Fawlkes, (Tex. 1892)
20 S. W. 136.

Wisconsin.— Hilton v. Waring, 7 Wis. 492.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1407.

Pledgor not necessary party.—• In an action
brought by the pledgee on a note transferred
to him before maturity in the usual course
of business as collateral security for advances
made at the time, it is not necessary to make
the pledgor of the note a party. Curtis v.

Mohr, 18 Wis. 615.

25. Williams v. Morton, 3 Kan. 295 ; White
V. Phelps, 14 Minn. 27, 100 Am. Dec. 190.

The holder of a note as collateral security
for a preexisting debt is the real party in in-

terest within the meaning of Nebr. Code,
§ 29. Herron v. Cole, 25 Nebr. 692, 41 N. W.
765. See also Johnson v. Chilson, 29 Nebr.
301, 45 N. W. 462.

26. Hewitt v. Williams, 47 La. Ann. 742,

17 So. 269.

27. Payee for collection.— Even though a
bill of exchange be really, but not in terms,
given to the payee for the purpose of col-

lection, the payee may maintain an action in

his own name against the drawee, upon the
acceptance of the latter. Vanstrum v. Lil-

jengren, 37 Minn. 191, 33 N. W. 555.
28. Arkansas.—Payne v. Flournoy, 29 Ark,

500 (notwithstanding the indorser's direction
to the indorsee to apply the proceeds to the

[XIV. C, 1. a. (iv)]
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agent for collection to bring an action upon the instruments in his own name,^
unless it is indorsed in blank ^ or is paj'able to bearer.^'

(v) Wbese Pafeb Maom For Discount. The amount of a note made pay-
able to a bank for the purpose of discount but never discounted by it and after-

ward discounted by a third person may, with the bank's consent,^ be recovered
in the name of the bank for the use of the holder,'^ or he may declare upon it as

made payable to himself by the name of the bank, or at his election in his own
name as a note payable to bearer, regarding the name of the payee as fictitious,^

and under a statute requiring suit to be brought in the name of the real party in

interest it should be brought in the name of the holder and not in that of the

payee.^ But an action cannot be maintained against the surety upon a note by

payment of a particular debt) ; Purdy v.

Brown, 4 Ark. 535.

Illinois.— Illinois Conference Evangelical
Assoc. V. Plaggc, 177 III. 431, 53 N. E. 76, 69
Am. St. Rep. 252; Padfield v. Green, 85 111.

529 ; Brown v. Griffin, 40 111. App. 558.

Louisiana.— Klein v. Buckner, 30 La. Ann.
680.

Massachusetts.— Haskell v. Avery, 181
Mass. 106, 63 N. E. 15; Pacific Bank v.

Mitchell, 9 Mete. (Mass.) 297; Little v.

Obrien, 9 Mass. 423.

Michigan.— Brigham v. Gurney, 1 Mich.
349.

Missouri.— Webb v. Morgan, 14 Mo. 428;
West Plains Bank j-. Edwards, 84 Mo. App.
462. But defendant has the right to make
such defenses thereto as he might make in an
action by the owner. Saulsbury v. Corwin, 40
Mo. App. 373.

Nebraska.—^McWilliams v. Bridges, 7 Nebr.
419.

Neio York.— Poor v. Guilford, 10 N. Y.
273, 61 Am. Dec. 749; Freeman v. Falconer,
44 N. Y. Super, (.'t. 132.

North Carolina.— Drew v. Jaeock, 6 N. C.

138.

Washiiigton.— Riddell v. Pritchard, 12

Wash. 601, 41 Pac. 905.

United States.— Orr v. Lacy, 4 McLean
(U. S.) 243, 18 Fed. Cas. No. 10,589.

Contra, Deuel v. Newlin, 131 Ind. 40, 30
N. E. 795; Syracuse Third Nat. Bank v.

Clark, 23 Minn. 263 ; Bock County Nat. Bank
V. Hollister, 21 Minn. 385.

See also supra, XIV, C, 1, a, (i), (a), (2),
(b), note 15; Banks and Banking, 5 Cyc.

507, note 85 ; and 7 Cent. Dig. tit. " Bills and
Notes," § 1407.

Effect upon payee's right of action.— A
payee's assignment for collection merely will

not transfer the title of the draft so as to

defeat an action thereon in his own name.
Best V. Nokomis Nat. Bank, 76 111. 608.

Recovery chargeable with trust.— Any re-

covery by an immediate or remote indorsee
under an indorsement " for collection " will

be chargeable in equity as a trust for the
holder. May v. Nabors, 6 Ala. 24.

Payment by indorser— Action in name of

holder.— Where an indorser pays a note, but
leaves it with the holder for collection, he
may maintain an action thereon against the
prior indorser in the name of such holder,

[XIV, C, 1, a, (IV)]

especially in the absence of any showing of
prejudice to defendant. Bank of America v.

Senior, 11 E. I. 376.

29. Nichols v. Gross, 26 Ohio St. 425.
30. Zapata v. Cifreo, 26 La. Ann. 87;

State Bank v. Roberts, 4 La. 530; Little v.

Obrien, 9 Mass. 423 ; Moore v. Hall, 48 Mich.
143, II N. W. 844; Orr v. Lacy, 4 McLean
(U. S.) 243, 18 Fed. Cas. No. 10,589.

31. Eoyce t;. Barnes, 11 Mete. (Mass.) 276;
Sherwood v. Roys, 14 Pick. (Mass.) 172;
Boardman v. Roger, 17 Vt. 589.

32. Skowhegan Bank v. Baker, 36 Me. 154;
Adams Bank v. Jones, 16 Pick. (Mass.) 574;
Allen V. Ayers, 3 Pick. (Mass.) 298. Contra,
Farmers', etc., Bank v. Humphrey, 36 Vt.

554, 86 Am. Dec. 671.

33. Trible v. Granada Bank, 2 Sm. & M.
(Miss.) 523; Newburg Bank v. Rand, 38
N. H. 166; Hunt v. Aldrich, 27 N. H. 31;
Cross V. Rowe, 22 N. H. 77; Utica Bank v.

Ganson, 10 Wend. (N.Y. )314; Rutland Bank
V. Buck, 5 Wend. (N. Y.) 66; Chenango
Bank v. Hyde, 4 Cow. (N. Y.) 567; Newbury
Bank v. Richards, 35 Vt. 281; Middlebury
Bank v. Bingham, 33 Vt. 621. See also

York Bank v. Asbury, I Biss. (U. S.) 230,

30 Fed. Cas. No. 18,142.

Note in discharge of debt— Failure to ob-

tain discount.— A judgment debtor, in con-

sideration of the discharge of his debt and
of the payment of other debts due from him,
agreed to give his creditor his note, to be dis-

counted by an insurance company. The note
was made payable to the company, which,
however, refused to discount it. It was held

that the note was valid and that the creditor"

had a beneficial interest therein entitling him
to sue upon it in his own name. Spurrier v.

Briggs, 17 Ind. 529.

Trover in name of payee.— One who has
discounted a note may recover in an action

of trover brought in the payee's name against

the receiver of the bank at which it was made
payable and to which it had been forwarded
for payment. Corn Exch. Bank v. Blye, 2

N. Y. St. 112.

34. Elliot V. Abbot, 12 N. H. 549, 37 Am.
Deo. 227.

35. Rhyan v. Dunnigan, 76 Ind. 178 ; Rich
V. Starbuck, 51 Ind. 87; Spurrier v. Briggs,

17 Ind. 529; Rogge v. Cassidy, 12 Ky. L.

Rep. 54, 13 S. W. 716.

But under the New York code it is suffi-
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a holder, who is neither the payee nor his transferee, without proof of some
privitj between them.^'

(vi) Whejhe Paper Payable TO Beaber— (a) In General. Possession of

a bill or note carries with it presumption of title in the holder, whether it is pay-

able on its face to bearer or is deemed to be so payable in law,*' and an action

may be maintained by the holder in the name of any party consenting to the use

of his name,^ and even in the name of a person having no knowledge of or

interest in the note, if he afterward ratifies such act and gives permission that it

may be prosecuted in his name ;
^* or on the other hand by another than the real

owner with the consent of the latter* So too an action may be maintained on a

note indorsed in blank in the name of the payee for the use of the holder,

although the holder has paid a valuable consideration at the time of indorsement."
This presumption from possession arises whether the bill is acquired before or

after maturity,^ but plaintifE must be in possession before suit brought by him,**

eient to aver that the payee of a note in-

dorsed it in blank and " that there is due to

the plaintiffs on the said note " so much,
without other statement of his interest in the

note. Lord v. Chesebrough, 4 Sandf. (N. Y.)
696.

36. Maine.— Granite Bank v. Ellis, 43 Me.
367; Manufacturers' Bank v. Cole, 39 Me.
188.

Massachusetts.— Allen v. Ayers, 3 Pick.

(Mass.) 298.

North Carolina.— Dewey v. Cochran, 49
N. C. 184.

Ohio.— Clinton Bank v. Ayres, 16 Ohio 282.

Vermont.— Farmers, etc., Co. v. Hathaway,
38 Vt. 539. But see Middlebury Bank v.

Bingham, 33 Vt. 621.

But see Commercial Bank v. Claiborne, 5

How. (Miss.) 301.

37. See infra, XIV, E, 1, d, (l).

An individual member of a firm, to the or-

der of which a note is made payable and
which it has indorsed in blank, may main-
tain an action on it in his own name against

the maker. Dorr v. Jouet, 20 La. Ann. 27.

Memorandum check.— A bona fide holder

of a memorandum check, no* addressed to any
particular bank or person, payable to bearer,

may maintain an action on it against the

drawer, in his own name, although it came
into his hands five years after its date. Ellis

V. Wheeler, 3 Pick. (Mass.) 18.

Where holder is mere trustee.—• Where a

negotiable note is payable to bearer or is in-

dorsed in blank, an action may be maintained
by the holder in his own name, although the

note be held by him in fact as trustee and
although there be no allegation as to the

nature of his possession. Bacon ». Smith, 2

La. Ann. 441, 46 Am. Dec. 549; Jackson v.

Heath, 1 Bailey (S. C.) 355.

Suit by agent.— An instrument indorsed in

blank or payable to bearer may be sued in the

name of an agent, unless it be shown that the

possession is mala fide. Conrey v. Harrison,

4 La. Ann. 349; Mauran v. Lamb, 7 Cow.

(N. Y.) 174; Pearce v. Austin, 4 Whart.

(Pa.) 489, 34 Am. Dec. 523.

Effect of blank indorsement upon right of

payee to sue.— An indorsement in blank.

signed by the payee, did not divest him of

title to the note so as to preclude his suing
thereon, where he did not part with posses-

sion thereof. Daniel v. Koyce, 96 Ga. 566,

23 S. E. 493. A formal objection that an ac-

tion should have been brought in the bearer's

and not in the payee's name cannot be
taken at a late day in the suit, when a fresh

suit would be barred by the statute of lim-

itations. Jones V. Martins, 13 Pa. St. 614.

One of two payees of a negotiable note in-

dorsed by the payees in blank may recover

upon it under the general money counts.

Malley v. Weinman, 48 Vt. 180.

Possession mala fides.— It is no defense to
an action on a bill or note payable to bearer
that the real title is in another person than
plaintiff, unless his title is mala fides and
may prejudice defendants. Wells v. Sehoon-
over, 9 Heisk. (Tenn.) 805. And see Rich-
ardson V. Gower, 10 Rich. (S. C.) 109.

38. Kuehne v. Goit, 54 111. App. 596 ; Baker
V. Stinchfield, 57 Me. 363 ; Ogilby v. Wallace,
2 Hall (N. Y.) 553; Wells v. Schoonover, 9

Heisk. (Tenn.) 805.

39. Golder v. Foss, 43 Me. 364; Beekman
V. Wilson, 9 Mete. (Mass.) 434; Ogilby v.

Wallace, 2 Hall (K. Y.) 553. But see Hocker
V. Jamison, 2 Watts & S. (Pa.) 438.

40. Smith v. Lawson, 18 W. Va. 212, 41

Am. Rep. 688; Halsted v. Lyon, 2 McLean
(U. S.) 226, 11 Fed. Cas. No. 5,968.

41. Gray v. Wood, 2 Harr. & J. (Md.)
328.

42. California.— McCann v. Lewis, 9 Cal.

246.

Colorado.— Woodbury v. Hinckley, 3 Colo.

App. 210, 32 Pac. 860.

New York.— James v. Chalmers, 6 N. Y.
209; Smith v. Schauck, 18 Barb. (N. Y.)

344.

North Carolina.— Pugh v. Grant, 86 N. C.

39.

Pennsylvania.—Leidy v. Tammany, 9 Watts
(Pa.) 353; Rankin v. Woodworth, 2 Watts
(Pa.) 134.

43. Hovey v. Sebring, 24 Mich. 232, 9 Am.
Rep. 122 ; Emmett v. Tottenham, 8 Exch. 884,

17 Jur. 509, 22 L. J. Exch. 281, 1 Wkly. Rep.
372.

[XIV, C, 1, a, (VI), (a)]
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although it is held to be nnneeessarj for him to fill the indorsement specially to

himself.**

(b) PiotiUous Payee. If paper is payable to a fictitious payee the holder

cannot bring suit upon it as bearer against a party having no notice of the ficti-

tious character of the payee,*^ but any holder may sue as bearer of a note made
payable to order without designating any payee,^ and the fact that a note is in

terms payable to a certain bank does not prevent a holder who has furnished the

consideration from treating tlie bank as a fictitious payee and suing thereon as

upon a note payable to bearer.*''

(c) Ifote Payable to Maker. A note made payable to the maker thereof and
indorsed by him in blank can be recovered on by the holder without proof of

indorsement and delivery, the production of the note by the holder with the

indoi-sement thereon primafacie entitling him to recover.*^

(d) Note Payable or Indorsed to a Particular Person ^' or Bearer." A
note payable or indorsed to a particular person "or bearer" is in effect payable

to bearer and may be sued upon by any holder in possession,*^ although the holder

of such a note was formerly required at common law to prove his title.^ He
may l)ring suit either in his own name or in that of the nominal payee.''

(vii) 'Where Betmansfebeed to Foumeb Bolder. Where paper is

retransferred to a former holder it has been held necessary in a few jurisdictions

for him to show a reassignment or some receipt as evidence of his property

44. Alabama.— Agee v. Medlock, 25 Ala.

281.

Arkansas.— Owen v. Arrington, 17 Ark.
530.

Illinois.— Palmer v. Nassau Bank, 78 111.

380; Laflin v. Sherman, 28 111. 391.

Massachusetts.— Watson v. New England
Bank, 4 Mete. (Mass.) 343.

United States.— Orr v. Lacy, 4 McLean
(U. S.) 243, 18 Fed. Gas. No. 10,589.

Compare Robertson v. Hueback, 15 U. C.

C P 298
'45. Foster v. Shattuck, 2 N. H. 446;

Maniort v. Roberts, 4 E. D. Smith (N. Y.)

83.

46. Davega v. Moore, 3 McCord (S. C.)

482. But see Mutual Safety Ins. Co. v. Por-

ter, 7 N. Brunsw. 230.

In Indiana, where a note is made payable
to one person and delivered to another, the

payee named, having had no interest in it,

may be treated as fictitious and the original

taker may sue upon it in his own name.
Rhyan v. Dunnigan, 76 Ind. 178.

47. In re Pendleton Hardware, etc., Co., 24

Oreg. 330, 33 Pac. 544.

48. Berney v. Steiner, 108 Ala. Ill, 19 So.

806, 54 Am. St. Rep. 144; Lyon v. Kempin-
ski, 1 Tex. App. Civ. Cas. § 79.

49. Alabama.— Kemper, etc., Nav., etc.,

Banking Co. v. SehieflFelin, 5 Ala. 493. Com-
pare White v. Joy, 4 Ala. 571 ; Clark v. Field,

1 Ala. 468, both decided under the statute

of 1837.

Florida.— Gregory v. McNealy, 12 Fla.

578.

Iowa.— McCormiok v. Grundy County, 24
Iowa 382; Hotchkiss v. Thompson, Morr.
(Iowa) 156.

Kentucky.— Odenheimer v. Douglass, 5

B. Mon. (Ky.) 107.

Mississippi.— Fox v. Hilliard, 35 Miss. 160.

[XIV. C. I, a, (vi), (a)]

South Carolina.—Fort v. Brunson, 2 Speers
(S. C.) 658.

Vermont. —• Fletcher v. Fletcher, 29 Vt.
98.

United States.—Sackett v. Davis, 3 McLean
(U. S.) 101, 21 Fed. Cas. No. 12,203; Hal-
sted V. Lyon, 2 McLean (U. S.) 226, 11 Fed.
Cas. No. 5,968. Contra, Bradley v. Trammel,
Hempst. (U. S.) 164, 3 Fed. Cas. No.
1,788a.

An agent for collection of such a note may
bring suit as bearer. Brigham v. Gurney, 1

Mich. 349.

The indorsee of a note payable to a certain

person " or bearer " may maintain an action
thereon in his own name. Kimmey v. Camp-
bell, 1 Ala. 92.

Right unaffected by intermediate indorse-

ment.— The right of the bearer of a promis-
sory note payable to a certain person or

bearer to sue thereon is not afifected by an
intermediate indorsement by the payee to an-

other person. Carroll v. Meeks, 3 Port. (Ala.)

226.

Even where he holds as trustee for another
and the note has never been delivered to the

person named, the holder may bring suit for

the use of the party beneficially interested.

Boardman v. Roger, 17 Vt. 589. But see, as

to a, non-negotiable note, Whitwell v. Wins-
low, 134 Mass. 343, with which compare
Cobb V. Bryant, 86 Ala. 310, 5 So. 586.

Receiver must sue as such.— Where a note
is payable to a designated bank or bearer the

receiver of the bank holding under a judicial

appointment cannot sue as bearer, but must
bring suit in the capacity in which he holds
the note. Bradford v. Jenks, 2 McLean (U. S.)

130, 3 Fed. Cas. No. 1,769.

50. Hinton's Case, 2 Show. 235.
51. Ketchell v. Burns, 24 Wend. (N. Y.)

456; Ware v. Key, 2 McCord (S. C.) 373.
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therein,'^^ particularly where it lias been specially indorsed to another ;^^ but by
the weight of authority such holder is regarded &aprima facie the true owner, it

being presumed from his possession that the instrument was not delivered under
his former indorsement, or that it was afterward regularly taken up by liim.^

This has been held true, although the indorsement was a special one,'° such as an
indorsement for collection,^" and the holder may, under such circumstances, strike

out his own and subsequent indorsements or treat them as so canceled and bring

an action thereon in his own name.''' It has been held that the rule itself does not

53. Bright v. Hand, 16 N. J. L. 273; Welch
V. Lindo, 7 Cranch (U. S.) 159, 3 L. ed. 301.

53. Lawrance v. Tussell, 77 Pa. St. 460.

54. Alabama.— Berney r,. Steiner, 108 Ala.
Ill, 19 So. 806, 54 Am. St. Eep. 144; Annis-
ton Pipe Worka v. Mary Pratt Furnace Co.,

94 Ala. 606, 10 So. 259 ; Beeson v. Lippman,
52 Ala. 272; Earbee v. Wolfe, 9 Port. (Ala.)

366; Pitts V. Keyser, 1 Stew. (Ala.) 154.

Colorado.— Spencer v. Carstarphen, 15

Colo. 445, 24 Pac. 882.

Georgia.— Ixsitner v. Miller, 49 Ga. 486.

See also Daniel v. Royce, 96 Ga. 566, 23 S. E.

493. Compare Southern Bank v. Mechanics'

Sav. Bank, 27 Ga. 252.

Illinois.— Henderson v. Davisson, 157 111.

379, 41 N. E. 560 [affirming 57 111. App. 17].

Indiana.— Hanna v. Pegg, 1 Blaekf . { Ind.

)

181.

Louisiana.—-This is the later doctrine in

Louisiana (Merz v. Kaiser, 20 La. Ann. 377;
Aleock V. McKain, 12 La. Ann. 614), al-

though the court were at one time disposed

to hold the opposite view (Hart v. Windle.
15 La. 265; Eobson v. Earley, 1 Mart. N. S.

(La.) 373).
Maine.— Eaton v. McKown, 34 Me. 510.

Maryland.— Canton Nat. Bldg. Assoc, v.

Weber, 34 Md. 669 ; Bell v. Hagerstown Bank,
7 Gill (Md.) 216; Bowie v. Duvall, 1 Gill

& J. (Md.) 175; Kiersted v. Rogers, 6 Harr.

& J. (Md.) 282.

Michigan.— See Kerrick v. Stevens, 58

Mich. 297, 25 N. W. 199.

Missouri.— Page v. Lathrop, 20 Mo. 589;

Glasgow V. Switzer, 12 Mo. 395.

TSlew York.— Stephens v. McNeill, 26 Barb.

(N. Y.) 651; Mottram v. Mills, 1 Sandf.

(N. Y.) 37; Dollfus f. Frosch, 1 Pen. (N. Y.)

367; Norris v. Badger, 6 Cow. (N. Y.) 449.

Tennessee.— Brady v. White, 4 Baxt.

(Tenn.) 382.

United States.— Dugan v. U. S., 3 Wheat.

(U.' S.) 172, 4 L. ed. 362; Picquet V. Curtis,

1 Sumn. (U. S.) 478, 19 Fed. Cas. No. 11,131.

55. Pitts V. Keyser, 1 Stew. (Ala.) 154;

Rider v. Taintor, 4 Allen (Mass.) 356; Wick-

ersham v. Jarvis, 2 Mo. App. 279.

56. Arkansas.— Dickinson v. Burr, 15 Ark.

372.

California.— Naglee v. Lyman, 14 Cal. 450.

Connecticut.— Da.nn v. Norris, 24 Conn.

333.

Georgia.— Habersham v. Lehman, 63 Ga.

380.

Illinois.— Best v. Nokomis Nat. Bank, 76

111. 608.

Louisiana.— Barbarin v. Daniels, 7 La.

479; Dicks v. Cash, 6 Mart. N. S. (La.)

45.

New York.— Chautauqua County Bank v.

Davis, 21 Wend. (N. Y.) 584; Utica Bank
V. Smith, 18 Johns. (N. Y.) 230.

Texas.— Jensen v. Hays, 2 Tex. App. Civ.

Cas. § 566.

United States.— Dugan v. U. S., 3 Wheat.
(U. S.) 172, 4 L. ed. 362; Cassel v. Dows, 1

Blatehf. (U. S.) 335, 5 Fed. Cas. No. 2,502,

Liv. L. Mag. 193; Leavitt v. Cowles, 2 Mo-
Lean (U. S.) 491, 15 Fed. Cas. No. 8,171.

57. Colorado.— Spencer v. Carstarphen, 15

Colo. 445, 24 Pac. 882.

Connecticut.— Dann v. Norris, 24 Conn.
333 (holding that it was not necessary that
his indorsement be struck out) ; Bond v.

Storrs, 13 Conn. 412.

Illinois.— Sweet v. Garwood, 88 111. 407

;

Montreal Bank v. Dewar, 6 111. App. 294.

/n<Jia«a.— Mendenhall v. Bank, 16 Ind. 284.

Iowa.— Goddard v. Cunningham, 6 Iowa
400.

Kentucky.— Clark v. Schwing, 1 Dana
(Ky.) 333. See also Hawkins v. Fellowes,
6 Dana (Ky.) 128.

Louisiana.— Cooper v. Cooper, 14 La. Ann.
665; Squier v. Stockton, 5 La. Ann. 120, 52
Am. Dec. 583; Huie v. Brady, 16 La. 213, 35
Am. Dec. 214, the latter two holding that he
might or might not strike out the indorse-

ment as he thought proper.

Maine.-— Warren v. Gilman, 15 Me. 70,
holding that it was optional with him to
strike out the indorsement.

Michigan.— Reading v. Beardsley, 41 Mich.
123, 1 N. W. 965.

Mississippi.— Bowles i'. Wright, 34 Miss.
409.

Missouri.— Glasgow v. Switzer, 12 Mo. 395.

New Hampshire.— Witherell v. Ela, 42
N. H. 295.

New York.— Utica Bank v. Smith, 18
Johns. (N. Y.) 230.

Texas.— Collins v. Panhandle Nat. Bank,
75 Tex. 254, 11 S. W. 1053.

United States.— Conant v. Wills, 1 Mc-
Lean (U. S.) 427, 6 Fed. Cas. No. 3,087;

U. S. V. Barker, 1 Paine (U. S.) 156, 24 Fed.
Cas. No. 14,517. Compare Craig v. Brown,
Pet. C. C. (U. S.) 171, 6 Fed. Cas. No. 3,327.

Time of striking out.— It is not necessary
for the payee to strike out the indorsement
before bringing his action; but he may do
so if he desires at the time of trial (Bond v.

Storrs, 13 Conn. 412; Sweet v. Garwood, 88
111. 407; Parks v. Brown, 16 111. 454; Wulsch-
ner v. Sells, 87 Ind. 71; Bell v. Morehead, 3

[XIV. C. 1, a, (vil)l
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extend to an action brought by the payee of the paper in the name and right of

another.^^

b. Joinder of Plaintiffs— (i) In Oeneral. It has been held that all parties

having an interest in the siibject-matter may be joined in the same suit/^ but a

person having merely an equitable interest in a portion of the proceeds of a bill

or note should not be joined as a party plaintiff with the holder of the whole legal

title.«'

(ii) Indorsees. To enable indorsers to join in demanding a repayment from
prior parties of a note paid by them to subsequent indorsees, the payment must
have been made out of a joint fund.*^

(hi) Pa tee and Transferee. Where a note has been transferred by parol
the payee is a necessary party to a suit by the assignee,^^ but a nominal payee is

not necessary to an action by the holder, although he has received the note by
delivery merely.*' The payee may also be joined with the transferee in case of

an action by the indorsee of a non-negotiable promissory note in which the payee
is made a co-plaintiff for the use of the indorsee,^ or in an action by an assignee

of a note, where a statute requires suit to be brought in the name of the I'eal

party in interest.*^ The payee and transferee should not be joined as parties

plaintifiE where no unity of interests subsists between them.'*

(iv) Transferrer and Transferee. As a general rule there is no neces-

sity of making the assignor or indorser of a bill or note a party to an action

brought by the assignee or indoi'see.*'' In the case of an equitable assignment,
however, the assignor must be joined as a party plaintifi with the assignee,*^ and
where, owing to the non-negotiability of a note, the assignor retains the legal title

he is, in the absence of statutory authority to the contrary, a necessary party, if

objection is made,"' although in such case amendment is freely allowed.™

(v) Where Made Payable to Several Persons or Transferred tc
Several— (a) In General. Where a bill or note is made payable to several

A. K. Marsh. (Ky.) 158; Banks v. Brander,
13 La. 274), and if an indorser takes up the
note after protest he may strike out his in-

dorsement and bring suit in his own name
(Caldwell v. Evans, 5 Bush (Ky.) 380. 96
Aid. Dec. 358; Witherell v. Ela. 42 N. H.
295)

.

Filing blank indorsements.— If on the
trial several blank indorsements, including
that of plaintiff, appear on the note, plain-

tiff may strike out his own and fill up the

others to correspond with the allegations in

his declaration. Pickett v. Stewart, 12 Ala.
202.

58. In such case he must show the title

for whom he sues as against an intermediate
indorsee. Frgmont v. U. S., 4 Ct. CI. 252.

If the holder has lost the note after indors-
ing it and is therefore unable to strike out
the indorsement he may bring suit as the real
party in interest in the indorsee's name.
Leavitt ij. Cowles, 2 McLean (U. S.) 491, 15
Fed. r.as. No. 8,171.

59. Wilson v. Hampton, 2 Tex. XJnrep. Cas.
426, where it was held that the payees of

separate notes secured by vendor's lien might
join in one action.

60. Curtis V. Sprague, 51 Cal. 239.

Note held in individual and representative
capacity.— Where a note sued on belonged
jointly to plaintiff and to a minor, of whose
estate plaintiff was guardian, it was held that
plaintiff was the legal owner and holder of
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the note and could maintain the suit as such.

Ezell V. Edwards, 2 Tex. App. Civ. Cas. § 767.

61. Doremus v. Selden, 19 Johns. (N. Y.)

213.

62. Perry v. Seitz, 2 Duv. (Ky.) 122.

63. Rogge V. Cassidy, 10 Ky. L. Rep. 396,

64. Tumlin v. Quarles, 26 Ga. 395.

65. Carpenter v. Miles, 17 B. Mon. (Ky.)
598. See also Eeartman v. Franks, 36 Ark.
501, holding that, under Gantt Dig. Ark.
§ 4469, providing that action shall be in the

name of the real party in interest, the abso-

lute owner and holder of a note who is en-

titled to the money to be collected upon it

need not join the payee in the suit, although
he may do so if it be necessary to quiet the
rights of all parties and avoid future litiga-

tion.

66. Frear v. Bryant, 12 Ind. 343.

67. Abshire r. Corey, 113 Ind. 484, 15 N. E.

685; Bondurant v. Bladen, 19 Ind. 160; More-
house f. Potter, 15 Ind. 477; Clark v. Smith,
7 B. Mon. (Ky.) 273.

Necessity of making assignor party.^ In a
suit in equity on a note indorsed for collec-

tion only, brought by the alleged assignee, the
alleged assignor must be made a party.
Lynchburg Iron Co. v. Tayloe, 79 Va. 671.

68. Barcus r. Evans, 14 Ind. 381.
69. Myers i\ Miller, 2 Ohio Dec. (Re-

print) 319, 2 West. L. Month. 420.
70. Hayne v. Perry, 25 Ga. 400; Costelo V.

Crowell, 134 Mass. 280.
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persons or is indorsed or assigned to several they are joint holders and must sue

jointly as such.'''' A note payable to alternative payees is evidence of a joint con

tract, and neither can sue alone on it,''^ although they may bring a joint action.'*

(b) Where One Party Dies. If a note is payable to several jointly action

may be brought by the survivors on the death of one.'* In case of the death of

one of several indorsees or assignees, the right of action survives to the survivors,

and the successor or representative of the deceased party cannot be joined with
tlietn in an action on the note.'^

(c) Where Transferred hy One Party. By the weight of authority the trans-

fer of a bill or note by one of several payees or holders to the other or others

will not be sufficient to support an action by the latter.'^ If, however, the origi-

nal indorsement is to several as trustees, and one transfers his interest to the

other two, they may bring suit without joining him ;" and if a note is indorsed

to three persons, one of whom indorses to the other two who indorse to plaintiff,

it has been held sufficient to sustain an action by hini.'^ If the note is payable

to " our, and each of our, order," the indorsee of either payee may bring suit

upon it.'™

(vi) Where Part Interest in Paper Assigned. A part interest in a

promissory note may be assigned, and the assignee being the real party in interest

can join the owner of the other interest in an action upon the note.^

71. Yell V. Snow, 24 Ark. 554; McNamee
V. Carpenter, 56 Iowa 276, 9 N. W. 218 (hold-

ing that one joint owner cannot sue on a note
alone, although the note is payable to bearer
and in his possession) ; Bernard v. Barry, 1

Greene (Iowa) 388 (and they need not prove
a partnership) ; Stauffer v. Doty, 2 Kan.
App. 149, 43 Pac. 291 (although their inter-

ests are not equal) ;
Quisenberry v. Artis, 1

Duv. (Ky.) 30 (holding, however, that if a
note is made by A and B to B and C, C may
bring suit as on a note made by A to him).
If payable to two persons or either of them

either may sue. Hopkins v. Halliburton, 6
Tex. Civ. App. 451, 25 S. W. 1005.

72. Carr v. Bauer, 61 111. App. 504; Wil-
loughby V. Willoughby, 5 N. H. 244; Blanck-
enhagen r. Blundell, 2 B. & Aid. 417. Con-

tra, Ellis V. McLemoor, 1 Bailey (S. C.)

13.

Non-negotiable instrument.— Where the
maker of a written contract containing no
terms of negotiability promised therein to

pay either of two persons a certain sum of

money either of the payees may assign it

and the assignee maintain an action in his

own name. Record v. Chisum, 25 Tex. 348.

73. Westgate v. Healy, 4 R. I. 523.

74. Massachusetts.— Draper v. Jackson, 16

Mass. 480.

Mississippi. — Allen v. Tate, 58 Miss.

585.

New York.— Stelling v. Grobowsky, 19

N. Y. Suppl. 280, 46 N. Y. St. 700.

Pennsylvania.— Smyth v. Hawthorn, 3

Rawle (Pa.) 355.

Tennessee.— Walker v. Galbreath, 3 Head
(Tenn.) 315.

Teajos.— Hansel! v. Gregg, 7 Tex. 223.

75. Roane v. Lafferty, 5 Ark. 465.

76. Miller v. Bledsoe, 2 111. 530, 32 Am.
Dec. 37; Mardis v. Tyler, 10 B. Mon. (Ky.)

376; Estabrook v. Smith, 6 Gray (Mass.) 570,

66 Am. Dec. 443; Pugh v. Holliday, 3 Ohio
St. 284. Contra, Smith v. Gregory, 75 Mo.
121 ; Regan v. Jones, 1 Wyo. 210. See also

McLeod t\ Snyder, 110 Mo. 298, 19 S. W.
494.

77. Cartwright «. Gardner, 5 Cush. (Mass.)
273.

78. Goddard v. Lyman, 14 Pick. (Mass.)
268.

79. Absolon v. Marks, 11 Q. B. 19, 11 Jur.

1016, 17 L. J. Q. B. 7, 63 E. C. L. 19.

80. Groves v. Ruby, 24 Ind. 418; Earnest
i;. Barrett, 6 Ind. App. 371, 33 N. E. 635;
Flint V. Flint, 6 Allen (Mass.) 34, 83 Am.
Dec. 615; Goldman v. Blum, 58 Tex. 630;
Avery v. Popper, (Tex. Civ. App. 1895) 34
S. W. 325. But see Bibb v. Skinner, 2 Bibb
(Ky.) 57; Hubbard v. Prather, 1 Bibb(Ky.)
178.

Separate actions cannot be maintained by
difierent indorsees of part interest in the
same note (Miller v. Bledsoe, 2 111. 530, 32
Am. Dec. 37 ; Elledge v. Straughn, 2 B. Mon.
(Ky.) 81; King v. King, 73 N. Y. App. Div.

547, 77 N. Y. Suppl. 40 [affirming 37 Misc.

(N. Y.) 63, 74 N. Y. Suppl. 751]), and an-
cillary proceedings in such actions, such as

writs of sequestration for property covered
by a chattel mortgage securing the note, are
void (Avery v. Popper, (Tex. Civ. App. 1895)
34 S. W. 325 ) . In general, however, the as-

signee of a partial interest in commercial
paper may maintain a suit in equity, al-

though not at law (Hutchinson v. Simon, 57
Miss. 628 ) , and if a fractional interest in a
note is assigned to one of the payee's next
of kin and the maker settles with the other
parties interested and thereby severs their
joint interest the assignee may bring suit
alone for his share (Pratt v. Pratt, 22 Minn.
148).

[XIV, C. 1, b, (Vl)]
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2. Parties Defendant— a. In General. Only parties to a bill or note are

necessary or proper parties defendant in an action thereon.*^

b. Joint, OF Joint and Several, Makers or Accepters— (i) In Qeneral.
Where a note is joint, all the makers are as a rule necessary parties unless some
have been legally discharged,^ but the holder may sue the makers and indorsers

at the same time and recover costs and damages separately against each.^ "Where

a note is joint and several the holder may bring separate actions against the sev-

eral makers without proving a joint liability,^ but he must proceed against all

jointly on their joint contract or against the several makers separately.^

81. Heaton v. Lynch, 11 Ind. App. 408, 38

N. E. 224; Blake v. Miller, 1 Tex. App. Civ.

Cas. § 1213; Ross v. Codd, 7 U. C. Q. B. 64.

See also Newcome v. Dunham, 27 Ind. 285.

82. Indiana.—Callahan v. Mitchell, 29 Ind.

418, where it was held that an action against

one of the two makers of a joint and several

note ought not to be delayed against the ob-

jection of plaintiff to permit defendant to

bring in by cross complaint the alleged prin-

cipal.

MassacfMsetts.— Porter v. Ingraham, 10
Mass. 88; Simonds v. Center, 6 Mass. 18.

Neio York.— Van Tine v. Crane, 1 Wend.
(N. Y.) 524.

South Carolina.— Ambler v. Hillier, 9 Rich.

(S. C.) 243; Karck v. Avinger, Riley (S. C.)

201.

Texas.— Head v. Cleburne Bldg., etc.,

Assoc. (Tex. Civ. App. 1893) 25 S. W. 810.

Assumption of 'debt by one joint maker.

—

The holder will be entitled to the benefit of

the assumption by one of the makers of a
joint note of its whole amount. In such case

it will be unnecessary to join his coobligor
in the action. State Bank v. Lawless, 3 La.
Ann. 129.

A stipulation as to the proportion which
each maker is to pay renders the obligation
several, and a. joint action is not maintain-
able thereon. McBean v. Todd, 2 Bibb (Ky.)
320.

Note payable to joint maker.— Under the
provisions of Ala. Code, §§ 2129, 2143, a
payee of a promissory note, who is also one
of the joint makers, and who has assigned
his interest in the note to the other payees,

is not a necessary party defendant in a suit

on the note. The action may be maintained
against the other maker. Willis v. Neal, 39
Ala. 464. But where a note was made by two
parties, payable to one of them and a third
party, in a suit by the latter against both
makers, in which he abated as to the one,

who was also a payee, and took judgment
against the other, it was held that the note
was in effect the joint note of the two makers
to the third party payee, that he had the
right to sue both or either of them, and that
the judgment should not be reversed because
he was allowed to abate as to one and take
judgment against the other. Quisenberry v.

Artis, 1 Duv. (Ky.) 30.

The curator of one joint maker may be
sued in Louisiana without making the other
joint maker a party. The holder of a, joint
note may enforce it against the curator of
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one of the debtors without making the other
a party. In re O'Flaherty, 7 La. Ann. 640.
83. Connecticut.— Ainsworth v. Dyer, 2

Root (Conn.) 202.

Indiana.— Jenks v. Opp, 43 Ind. 108.

Kentucky.— Kinsman v. Dallam, 5 T. B.
Mon. (Ky.) 382.

Maryland.— Pike v. Dashiell, 7 Harr. & J.

(Md.) 466.

Oregon.— Kamm v. Harker, 3 Oreg. 208.

Wisconsin.— Glapp v. Preston, 15 Wis. 543.

Compare Eastman v. Porter, 14 Wis. 39,

where a joint maker who had paid his pro-

portion of the indebtedness in accordance
with the agreement reached by his co-maker
and plaintiff was held not to be a necessary
party to an action against such co-maker.

United States.— Woodworth v. Spofford, 2
McLean (U. S.) 168, 30 Fed. Cas. No. 18,020.

64. Colorado.— Mattison v. Childs, 5 Colo.

78.

Delaware.— Hollis v. Vandergrift, 5 Houst.
(DeL) 521.

Maine.— Biddeford First Nat. Bank v. Mc-
Kenney, 67 Me. 272.

Massachusetts.—Simonds v. Center, 6 Mass.
IS.

Mississippi.— Crump v. Wooten, 41 Miss.

611.

Tennessee.— Gratz v. Stump, Cooke (Tenn.)

494.

In Alabama it is provided by statute that
every joint promissory note shall be deemed
and construed to have the same effect in law
as a joint and several promissory note. Smith
V. Clapp, 15 Pet. (U. S.) 125, 10 L. ed. 684.

But see Miller v. Sneads, Minor (Ala.) 27.

In Iowa when two joint and several makers
are sued together, and verdict had against

both on their making a common defense, a
new trial may be granted as to one and not
as to the other. Gordon v. Pitt, 3 Iowa
385.

The obligation of irregular indorsers of a

note, who were liable as original makers, is

joint and several and not joint alone, with
the obligation of the makers signing their

names at the foot of the note, although the

instrument is in form in other respects joint.

Schultz V. Howard, 63 Minn. 196, 65 N. W.
363, 56 Am. St. Rep. 470.

85. Ritchie r. Gibbs, 7 111. App. 149.

Joint judgment bars severance.—^Where the
holder of a joint and several note brings ac-

tion against both makers jointly and takes
judgment with a right of execution against
their joint property he cannot then sever
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(ii) As Affected by Death of Joint Party. As a rule the executor or

administrator of a deceased joint party to a bill or note cannot be sued jointly

with the survivor or survivors,^' although in some jurisdictions such joinder while

not necessary is permissible.^'' In other states it is provided that on the death of

any joint debtor his representatives shall remain liable upon the contract as

though 't were a several obligation as well as joint.^'

(ill) As Affected BY Domicile. "Where a joint maker is a non-resident'"

and has no property in the state,** or is without the jurisdiction of the court/' he

his remedy and have a separate action against
either. Lane v. Salter, 4 Rob. (N. Y.) 239.

86. Alabama.— Murphy v. Mobile Branch
Bank, 5 Ala. 421.

Colorado.— Mattison v. Childs, 5 Colo. 78.

Illinois.— Stevens v. Catlin, 152 111. 56, 37
N. E. 1023 ; Moore v. Rogers, 19 111. 347.

Iowa.— Barlow v. Scott, 12 Iowa 63.

Kentucky.—Williams v. Royle, 1 Litt. (Ky.)

77.

Mississippi.— Poole v. McLeod, 1 Sm. & M.
(Mies.) 391.

Jfevada.— Maples v. Geller, 1 Nev. 233.

New York.— McVean v. Scott, 46 Barb.

(N. Y.) 379; Bentz v. Thurber, 1 Thomps.
& C. (N. Y.) 645.

Tennessee.— Tennessee Bank v. Skillern, 2

Sneed (Tenn.) 698.

United States.— Harrington v. Herrick, 64

Fed. 468, 12 C. C. A. 231.

See 7 Cent. Dig. tit. " Bills and Notes,"

i 1430.

Death of joint and several maker.— Where
pending a suit on a joint and several note

one of the defendants dies his administrators

cannot be substituted and the action be dis-

continued as to them. Marsh v. Goodrell, 11

Iowa 474; Pecker v. Cannon, 11 Iowa 20.

See also Morehouse ;;. Ballou, 16 Barb. (N. Y.)

289, where it was held that the survivor on a

joint and several note, who was appointed

one of his co-maker's executors, could not be

joined with himself and his co-executors in

the same action.

Aaministrator of survivor.—.A declaration

in one of the short forms authorized by the

Georgia code against the administrator of A
did not expressly state that he was sued as ad-

ministrator, but alleged that he was indebted

to plaintiff on a promissory note, a copy of

which was annexed, and the copy annexed

was that of a joint note signed by A and B.

It was held that, although the non-joinder of

B, if alive and within the jurisdiction, would

be a matter for plea in abatement, yet after

judgment it would be presumed that A sur-

vived B, in which case the proper defendant

of the action is A's administrator alone. Jen-

nings V. Wright, 54 Ga. 537.

Effect of irregular joint judgment.— If a

surety and the administrator of the deceased

principal maker are irregularly joined in the

judgment the judgment against the surety

will not be rendered void thereby. Boyd v.

Titzer, 6 Coldw. (Tenn.) 568.

87. Bostwick v. McEvoy, 62 Cal. 496;

Stockton Bank v. Howland, 42 Cal. 129 ; Red-

man V. Marvil, 73 Ind. 593; Kelso v. Wolf,

70 Ind. 105; Hudelson v. Armstrong, 70 Ind.

99; McCoy v. Payne, 68 Ind. 327; Klussman
V. Copeland, 18 Ind. 306 ; Foster v. Champlin,
29 Tex. 22; Henderson v. Kissam, 8 Tex. 46.

Compare Wiley v. Pinson, 23 Tex. 486.

Death pendente lite.— Where one of sev-

eral defendants sued jointly on a promissory
note dies pending the action, his personal

representatives are properly, on suggestion

of his death, made parties to the action. Ben-
nett V. Spillars, 9 Tex. 519. Compare Mc-
Vean V. Scott, 46 Barb. (N. Y.) 379.

Surviving joint and several makers, al-

though sureties, can be sued without joining

the administrator or heirs of deceased mak-
ers. Walker v. Collins, 22 Tex. 189.

Voluntary appearance of representatives.—
Where one maker of a joint note has died the
payee is not obliged to proceed against his

representatives, and if they appear volun-

tarily in the suit it will be a waiver of cita-

tion. Womack v. Shelton, 31 Tex. 592.

88. Thompson v. Johnson, 40 N. J. L. 220.

89. Ainsworth v. Dyer, 2 Root (Conn.)

202; Coldron v. Rhode, 7 Ind. 151.

Mississippi statute construed.— The pro-

visions of Miss. Code (1857), p. 357, art. 11,

which require all the parties to bills of ex-

change and promissory notes resident in the

state to be sued in one action, apply only to

bills of exchange and indorsed notes, when
there are parties secondarily liable. They
do not embrace the case of joint makers of a

promissory note, even though one be a surety.

In such a case all are makers and the action

may be brought in the county where any of

the makers reside. Moore v. Knox, 46 Miss.

602.

Simultaneous actions against non-residents

and residents.—The holder of a note executed
by several persons may prosecute his action

by attachment against non-residents and by
summons against those who can be served

personally with process at the same time,

Tenn. Acts (1812), c. 67, which prohibits the

prosecution of several actions against par-

ties jointly and severally liable on instru-

ments for the payment of money, not em-
bracing such a case. Sims v. McNeil, 10

Humphr. (Tenn.) 500.

90. Dennett v. Chick, 2 Me. 191, 11 Am.
Dec. 59.

91. Booher v. Worrill, 43 Ga. 587; Vinson
V. Piatt, 21 Ga. 135 ; Hughes v. Gordon, 7 Mo.
297.

Michigan statute construed.—^Howell Anno.
Stat. Mich. § 7316, provides that when an
action on a contract is brought in the circuit
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is not as a rule a necessary party defendant to a suit brought to recover the

amount of the note.'^

(it) Efpeot of Failure to Sfsve All Joint Defendants. The common-

law rule that service of process must be had on all of several joint defendants

has been modified by statute in various states. These as a rule provide that plain-

tiff may discontinue as to the party or parties not served and proceed against

those served with process.^^

e. Parties Severally Liable— (i) At Common Law. At common law the

holder of a bill might bring several simultaneous actions against all or any of the

prior parties liable to him.^* He could not, however, maintain a joint action

against parties severally liable.^^

(ii) Bt Statute— (a) In Qeneral. By statute in many of the United

States, in England, and in Canada the holder of a bill of exchange or promissory

note may bring suit against the drawer or maker, accepter or indorser, any or all,

in the same action.^^ In other states it is provided that if a joint action is brought

court against joint defendants, one of whom
does not reside in, and is not found in, the

county, and one or more of whom are served

with process in the county, service may be

had on defendant not so found or served in

the county, provided " such joint defendants

are original parties thereto by being indorsers

or guarantors." It has been held that one
other than the payee, who indorses a note

before delivery and before any advances are

made thereon, is an original party to the

contract and not an indorser or guarantor,
within the meaning of the statute. Allison

V. Kinne. 104 Mich. 141, 62 N. W. 152.

92. In Louisiana, under Civ. Code, arts.

2080-2082, in an action upon a joint obliga-

tion all the parties thereto must be made par-

ties to the suit ; and if one of the parties is a
non-resident and has no property in Louisiana
he may be cited through a curator ad hoc
and judgment rendered against him is valid

in Louisiana, although it may have no extra-
territorial effect. Hyde v. Marcy, 22 La. Ann.
38.3.

93. Indiana.— Boots v. Boots, 84 Ind. 171.

See also Jenks v. Opp, 43 Ind. 108.

Nebraska.— Beeler v. Larned First Nat.
Bank, 34 Nebr. 348, 51 N. W. 857.

IJew York.— Scott v. Standart, 19 Wend.
(N. Y.) 642.

Texas.— Look v. Henderson, 4 Tex. 303.

United States.—• Burdette v, Bartlett, 95
U. S. 637, 24 L. ed. 534.

In Georgia a joint debtor who is sued but
not served in the first action is liable to a
further suit. Ells v. Bone, 71 Ga. 466. But
see Graham v. Marks, 95 Ga. 38, 21 S. E.
886; Davison v. Harmon, 65 Minn, 402, 67
N. W. 1015.

In Texas the act of 1846, § 46, provides
that no judgment shall be rendered against
an indorser or surety unless judgment is at
the same time rendered against the principal,

except where plaintiff discontinues as to the
principal because he resides beyond the lim-
its of the state or because he is insolvent.

Look V. Henderson, 4 Tex. 303. See also.Bur-
den V. Cross, 33 Tex. 685 ; Crawford v. Jones,
24 Tex. 382.

[XIV, C, 2, b. (m)]

94. Alabama.— Williams v. Jones, 79 Ala.

119.

Delaware.— Register v. Casperson, 3 Harr.
(Del.) 289.

Florida.— Webster v. Barnett, 17 Fla. 272.

Georgia.— Richardson v. White, R. M.
Charlt. (Ga.) 53. But a party may be sued

in one action as indorser and as executor of

the maker. Roark v. Turner, 29 Ga. 455.

Kentucky.— Crisson v. Williamson, 1 A. K.
Marsh. (Ky.) 454.

Maryland.—^Halley v. Jackson, 48 Md. 254;
Columbia Bank v. Ross, 4 Harr. & M. (Md.)
456.

Pennsylvania,— Fawcett v. Fell, 77 Pa. St.

308.

England.— Britten v. Webb, 2 B. & C. 483,

3 D. & R. 650, 2 L. J. K. B. 0. S. 118, 9

E. C. L. 214; Knight V. Legh, 4 Bing. 589,

6 L. J. C. P. 0. S. 128, 1 M. & P. 528, 29

Rev. Rep. 645, 13 E. C. L. 649; Bishop v.

Hayward, 4 T. R. 470.

The same party may be sued separately as

indorser and as accepter, if so liable, and the

last action will not be stayed by a court of

equity as vexatious. Wise v. Frowse, 9 Price

393.

A judgment against a defendant as exec-

utor of both maker and indorser will be good,

although the relation of the parties is not

specified in the judgment. Woolfolk v. Kyle,

48 Ga. 419.

95. Cox V. Mechanics' Sav. Bank, 28 Ga.

529; Pierce v. Eustis, 6 Blackf. (Ind.) 159;

Martin v. Fales, 24 N. H. 242.

96. Alabama.— Abercrombie v. Knox, 3

Ala. 728, 37 Am. Dec. 721.

Arkansas.— Walker r. Walker, 7 Ark. 542.

District of Columbia.— Hoffecker v. Moon,
21 D. C. 263 ; Young v. Warner, 6 App. Cas.

(D. C.) 433.

Georgia.— See Davis v. Baker, 71 Ga. 33.

Indiana.— Swift v. Ellsworth, 10 Ind. 205,

71 Am. Dec. 316.

Louisiana.— Farmers' Bank v. Stevens, 11

La. Ann. 189: Lambeth v. Caldwell, 1 Rob.
(La.) 61; Millaudon v. Turgeau, 9 La.

54/.

Missouri.— Page v. Snow, 18 Mo. 126.
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it must be prosecuted against all of the parties liable,*^ and in Mississippi no
action can be brought against parties secondarily liable on a note without joining
all prior parties living in the state.'^ Conversely it has been enacted in Texas, in

the case of non-negotiable instruments, that only the immediate indorser can be
sued.^'

JTew Yorh.— Sawyer v. Chambers, 11 Abb.
Pr. (N. Y.) 110.

Oliio.— Kautzman v. Wcirick, 26 Ohio St.
330; Green v. Burnet, 1 Handy (Ohio) 285,
12 Ohio Dec. (Reprint) 145.

Tennessee.—Crutcher v. Bedford, 8 Hmnphr.
(Tenn.) 405.

yfest Virginia.— See Huntington Bank v.

Hysell, 22 W. Va. 142, holding that non-nego-
tiable instruments are not within the pur-
view of the West Virginia statute.

United States.— Burdette v. Bartlett, 95
U. S. 637, 24 L. ed. 534; Sykes v. Chadwick,
18 Wall. (U. S.) 141, 21 L. ed. 284; Camp-
bell V. Jordan, Hempst. (U. S.) 534, 4 Fed.
Cas. No. 2,362.

England.— Kcene v. Beard, 8 C. B. N. S.

372, 6 Jur. N. S. 1248, 29 L. J. C. P. 287, 2
L. T. Rep. N. S. 240, 8 Wkly. Rep. 469, 98
E. C. L. 372 ; Eyre v. Waller, 5 H. & N. 460,
6 Jur. N. S. 512, 29 L. J. Exch. 246, 2 L. T.

Rep. X. S. 253, 8 Wkly. Rep. 450, which
hold that 18 & 19 Vict. c. 67, permitting all

or any of the parties to a bill of exchange or
promissory note to be joined in one action,

applies to checks.

Canada.— Hamilton v. Phipps, 7 Grant Ch.
(U. C.) 483. And see Kerr v. Hereford, 17

U. C. Q. B. 158.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1435.

Eight given by charter.— In Georgia it has
been held that the charter of a particular
bank authorizing such suits upon paper held
by the bank is a constitutional act. Davis v.

Fulton Bank, 31 Ga. 69.

Right of severance.— The statute as to

suing all the parties to a note in one action

(N. Y. Laws (1832), c. 276), has not been
repealed, and the right which it gives to sever

the action' at any time, to take judgment
against any of the parties, should not be
taken away by a mere order of the court as

to adding parties. Sawyer v. Chambers, 11

Abb. Pr. (N. Y.) 110.

Surety signing after maturity.—Iowa Code
(1851), § 1681 (Code (1873), § 2550), pro-

viding that an action may be brought against

any or all persons liable on contracts, nego-

tiable paper, orders, and checks, and sureties

on the same, authorizes a recovery in the

same action by the holder of a note against

the maker and a surety signing after ma-
turity. Jones V. Wilson, 11 Iowa 160. See

also "McVean v. Scott, 46 Barb. (N. Y.)

379.

97. In Indiana, under the statute of 1839,

thf holder of a note payable at bank may
proceed against the maker and indorsers

jointlj', if he has a good cause of action

Bgainst each of them, but not otherwise.

When he has such grounds of suit and chooses
to proceed under the statute, his action must
be brought against all the makers and in-

dorsers living; and the judgment for plain-

tiff, if .iny, must be rendered against all sued
and served with process, except where one
pleads some plea that goes to his personal
discharge. Goodlet v. Britton, 6 Blackf. (Ind.)

500. See also Cross v. Pearson, 17 Ind. 612;
Dillon V. State Bank, 6 Blackf. (Ind.) 5.

In Kentucky the statute gives a joint ac-
tion in the ease of foreign bills only, leaving,
as to the mode of suit, the other kinds of

bills as they stood at common law. In the
case of a foreign bill, the statute does not
restrain the holder from bringing several ac-
tions against the drawer, etc., but if he
chooses to depart from the common law he
must pursue the statute and unite all con-
cerned. Crisson v. Williamson, 1 A. K. Marsh.
(Ky.) 454.

98. Hamilton v. Catchings, 58 Miss. 92;
Stiles V. Inman, 55 Miss. 469. See also,

construing earlier statutes, Moore v. Knox,
46 Miss. 602; McGra);h v. Hoopes, 26 Miss.
496; Gwin v. Mandeville, 9 Sm. & M. (Miss.)

320 ; Thompson v. Planters' Bank, 2 Sm.
,

6 M. (Miss.) 476; Stevenson v. Walton, 2'

Sm. & M. (Miss.) 262; Wells v. Patterson,
7 How. (Miss.) 32: Bullit v. Thatcher, 5

How. (Miss.) 689, 37 Am. Deo. 175; Lillard
V. Planters Bank, 3 How. (Miss.) 78.

Present statute construed.— Miss. Code
(1871), § 2237, requiring that in suits on
negotiable instruments the makers, accepters,

drawers, and indorsers shall be sued jointly,

is for the benefit alone of those secondarily
liable, so that in an action against the ac-

cepter of a bill he cannot object that the
drawers are not joined. Hamilton v. Catch-
ings, 58 Miss. 92.

A subsequent indorser without recourse is

not a necessary party in an action by his in-

dorsee against the first indorser. Duncan v.

McNeill, 31 Miss. 704.

Repugnant to Judiciary Act.— The Missis-
sippi act of May 13, 1837, providing that, in

all actions on bills and notes, " plaintiffs

shall be compelled to sue the drawers and in-

dorsers, living and resident in this State, in

a joint action," is repugnant to the act of

congress giving jurisdiction to the courts of

the United States, and consequently, where
the original parties were citizens of Missis-

sippi, it was held that an indorsee, a citizen

of Tennessee, could not join such parties in

an action in the United States circuit court.

Keary v. Farmers', etc.. Bank, 16 Pet. (U. S.)

89, lb L. ed. 897.

99. Brooks V. Breeding, 32 Tex. 752, con-

struing Paschal Dig. Tex. p. 223.

[XIV, C, 2. e. (n), (a)]
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(b) Maker and Indorser. Under the statutes above referred to the maker
and indorsers of negotiable' paper may now in general be sued together in one
action.^ Where such an action is brought it may be discontinued on payment of

costs as to one defendant and proceed as to the other." It has been held that

1. Where a non-negotiable note is trans-
ferred by indorsement, a joint action cannot
bo maintained by the indorsee against the
maker and indorser, since the maker must be
sued by the indorsee as assignee, and the in-

dorser by him as indorsee. White v. Low, 7

Barb. (N. Y.) 204. See also Corbin v. Plant-
ers' Nat. Bank, 87 Va. 661, 13 S. E. 98, 24
Am. St. Rep. 673; Mann v. Sutton, 4 Rand.
(Va.) 253.

3. Alabama.— Williams v. Jones, 79 Ala.
119.

Arkansas.— Taylor v. Coolidge, 17 Ark.
454.

District of Columhia.— Hoffecker v. Moon,
21 D. C. 263.

Indiana.— Overshiner v. Martin, 87 Ind.

189; Norvell v. Hittle, 23 Ind. 346; Dillon
V. State Bank, 6 Blackf. (Ind.) 5. Compare
Oouch V. Thorntown First Nat. Bank, 64 Ind.

92; Mix V. State Bank, 13 Ind. 521 (where
it was held that in order to authorize such
joinder the indorser must be immediately
liable )

.

Iowa.— Stout V, Noteman, 30 Iowa 414.

Kentucky.— See Tennessee Bank v. Smith,
9 B. Mon. (Ky.) 609; Tilford v. Common-
wealth Bank, 2 Dana (Ky.) 114; Pendleton
V. Commonwealth Bank, 2 J. J. Marsh. (Ky.)
148; Johnson v. Commonwealth Bank, 5 T. B.
Mon. (Ky.) 119; Farmers', etc., Bank v.

Turner, 2'Litt. (Ky.) 13; Noble v. Common-
wealth Bank, 3 A. K. Marsh. (Ky.) 262;
Crisson v. Williamson, 1 A. K. Marsh. (Ky.

)

454.

Louisiana.—Peretz v. Peretz, 1 Mart. (La.)

219.

Michigan.—Phelps v. Church, 65 Mich. 231,

32 N. W. 30 ; Green v. Burrows, 47 Mich. 70,

10 N. W. 111.

Missouri.—^Holland v. Hunton, 15 Mo. 475

;

Hunter v. Hempstead, 1 Mo. 67, 13 Am. Dec.
468 ; Deshon v. Loffier, 7 Mo. App. 595.

'Mew Jersey.— The statute authorizing the
joinder of the maker and indorsers does not
apply to actions in a justice's court. Craft
V. Smith, 35 N. J. L. 302. But see the New
Jersey act of March 8^ 1877.

Ohio.— Kautzman 11. Weirick, 26 Ohio St.

330; Buckingham v. McCrackeu, 2 Ohio St.

287.

Tennessee.— Holland v. Harris, 2 Sneed
(Tenn.) 68; Planters Bank v. Tappan, 2

Humphr. (Tenn.) 96. But see Watson v.

Hoge, 7 Yerg. (Tenn.) 344, decided under
the Tennessee act of 1820, c. 25.

Texas.— Brooks v. Breeding, 32 Tex. 752.

Virginia.— Hays v. Northwestern Bank, 9
Gratt. (Va.) 127.

Washington.— Main v. Johnson, 7 Wash.
321, 35 Pac. 67.

West Virginia.—WiMiB v. Willis, 42 W. Va.
622, 36 S. E. 515.

[XIV, C. 2, e, (ii), (b)]

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1437.

Accommodation indorser.— In a joint ac-
tion against a maker and indorser of a prom-
issory note, an answer by the indorser al-

leging that he was only an accommodation in-

dorser and not a maker is insufficient. Clark
V. Carey, 63 Ind. 105.

Administrators of maker and indorser.

—

D. C. Rev. Stat. § 827, providing that where
money is payable by two or more jointly or
severally one action may be maintained
against any or all of them, the administrator
of the maker of the note sued on may be
joined with the indorser's administrator.
Keyser v. Fendall, 5 Mackey (D. C.) 47. See
also Eaton v. Alger, 47 N. Y. 345; Churchill
V. Trapp, 3 Abb. Pr. (N. Y.) 306, in which
cases it was held that the executor of an in-

dorser may be sued jointly with the
maker.

Failure of maker to answer.— Where suit
is brought against the maker and indorser of
a note, the maker fails to answer, and a
judgment of severance is entered, the case
thereafter stands as though the indorser had
been sued alone. Fleischmann v. Stern, 24
Hun (N. Y.) 265, 61 How. Pr. (N. Y.)
124.

Restrictive indorsement.— The maker of a
note and one indorsing it " to be liable in the
second instance " cannot be sued together in

the same action. Bartlett v. Byers, 35 Ga.
142.

Statute strictly construed.^ A statute au-
thorizing a joint action against the drawer
and indorser of a foreign bill of exchange,
being in derogation of the common law, must
be strictly construed, so that such an action

cannot be maintained unless brought for in-

terest and costs of protest as well as for the

principal. Pendleton v. Commonwealth Bank,
2 J. J. Marsh. (Ky.) 148. See also Mann v.

Sutton, 4 Rand. (Va.) 253.

The assignor of a draft for money may be
joined in a suit against the drawer. Thomp-
son V. Favne, 21 Tex. 621.

3. Fuller v. Van Schaick, 18 Wend. (N. Y.)

547.

In Mississippi the action cannot be dis-

missed against the maker and proceed against

the indorser. Smith v. Crutcher, 27 Miss.

455.

In Tennessee under the earlier statute the

action must be a joint one and it could not

be dismissed as to one and continued against

the other. Holland v. Harris, 2 Sneed (Tenn.)

68.

In Texas the holder cannot diseontine his

suit against the principal debtor and take

judgment against the indorser or surety, un-

less the principal is a non-resident or is in-

solvent (Barnett v. Tayler, 30 Tex. 453), but
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the provisions of such a statute make no change in the liability of the parties to

the paper.*

(o) Maker amd Guaromtor. The statutes of some of the states expressly pro

vide that guarantors may be joined in the same action with tlie maker of a prom-
issory note,° but it has been held that unless the statute expressly includes guar-

antors, such action will not lie against the maker, indorser, and guarantor,* or

against the maker and guarantor only.'' Under other statutes, however, it has been
held that the guarantor, although not expressly mentioned, may be sued jointly

with the maker.*

(d) Indorsers — (1) In General. Independently of statute,' successive

indorsers cannot be joined as defendants in the same action,*" and this is still the

case where an action is brought by the holder for money paid, and not on the

note."

(2) Immediate and Hemote Indorsees. Under these statutes immediate and
remote indorsers of promissory notes or bills of exchange may be joined in the

same action.'^

(e) Indorser and Guarantor. A joint action will not lie, independently of

statute, against the indorser and guarantor of a promissory note.'^

d. Note Made in Name of Wrong Payee. In an action on a note made pay-

able in the name of a wrong payee, such payee is not a necessary party to a suit

brought by the real owner."
e. Maker as Necessary Party to Action Against Indorser. The maker of a

he may discontinue against drawer and in-

dorser and take judgment against the ac-

cepter (Young 17. Davidson, 31 Tex. 153).

4. Willis V. Willis, 42 W. Va. 522, 26

S. E. 515.

5. Phelps V. Church, 65 Mich. 231, 32 N. W.
30; Hammel v. Beardsley, 31 Minn. 314, 17

N. W. 858 ; Weitz v. Wolfe, 28 Nebr. 500, 44
N. W. 485; Tooke v. Taylor, 31 Tex. 1.

6. Miller v. Gaston, 2 Hill (N. Y.) 188.

7. Illinois.— Columbian Hardwood Lumber
Co. V. Langley, 51 111. App. 100.

Indiana.— Cole v. Merchants' Bank, 60 Ind.

350.

Missouri.— Graham v. Ringo, 67 Mo. 324.

But see Maddox v. Dimcan, 62 Mo. App. 474,

I Mo. App. Rep. 307.

'Nebraska.— Mowery v. Mast, 9 Nebr. 445,

4 N. W. 69.

New York.— Barton v. Speis, 5 Hun (N. Y.)

60; Allen v. Fosgate, 11 How. Pr. (N. Y.)

218.

Wisconsin.— Stewart v. Glenn, 5 Wis. 14.

8. Tucker v. Shiner, 24 Iowa 334; Mix v.

Fairchild, 12 Iowa 351; Marvin v. Adamson,

II Iowa 371; Peddicord v. Whittam, 9 Iowa

471; Whittenhall v. Korber, 12 Kan. 618;

Hendrix v. Fuller, 7 Kan. 331; Gagan v.

Stevens, 4 Utah 348, 9 Pac. 706.

0. Right of joinder under statutes.— Giv-

ens V. Western Bank, 2 Ala. 397 ; Bradford v.

Corey, 5 Barb. (N. Y.) 461, 4 How. Pr.

(N. Y.) 161; Jones v. Ritter, 32 Tex. 717.

Diligence must be shown against maker.

—

Where the holder is required to use diligence

against a maker in order to hold the indorser

he must prove in a joint action against the

indorsers that he has used such diligence.

Marshall v. i^eatt, 13 Ind. 255.

10. Givens v. Merchants' Nat. Bank, 85 111.

442; Brown v. Knower, 2 111. 469; Wolf v.

Hostetter, 182 Pa. St. 292, 37 Atl. 988 ; Rhine
V. Hart, 27 Tex. 94.

Successive indorsers in blank.—^Where there
is a iirst and second indorser in blank, the

holder of the bill cannot support an action

against them jointly, without filling up the

indorsement of the first indorser, so as to

show an authority in the second indorser to

give a title to plaintiff as holder. The in-

dorsement may, however, be filled up as a
matter of course on the trial. Hubbard v.

Williamson, 26 N. '^. 266.

11. Barker v Cassidy, 16 Barb. (N. Y.)

177.

12. Marshall v. Pyeatt, 13 Ind. 255 ; Rhine
V. Hart, 27 Tex. 94.

Non-negotiable note.— In an action upon
a promissory note not negotiable, the imme-
diate and remote indorsers cannot be joined

as defendants. Ewing v. Sills, 1 Ind. 125,

Smith (Ind.) 46.

13. Killian v. Ashley, 24 Ark. 511, 91 Am.
Dec. 519. But see Eakin v. Burger, 1 Sneed
(Tenn.) 417, which, however, was decided un-

der the Tennessee statute of 1852, c. 152, pro-

viding that no suit shall be dismissed for

want of proper parties, and authorizing the

court to strike out or insert names of parties

and to supply all proper averments.
14. Rhyan v. Dunrigan, 76 Ind. 178 ; Smith

V. Walker, 7 Ind. App. 614, 34 N. E. 843.

See also Burks v. Howard, 2 B. Mon. (Ky.)

66, holding that a note executed to Joseph
Nevill & Co., and purporting to be assigned

to plaintiff by Joseph Nevill and three others^

should be taken to be prima facie assigned bj

the original payee.

[XIV. C. 2. e]
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promissory note is not a necessary party to an action against an indorser or

assignor.'^

f. Transfer Without Indorsement. "Where a note has been assigned, but not

by indorsement, the assignor should be made a party defendant in an action by
the assignee.'*

g. Notice to Defend and Calling in Warranty. A defendant, when sued upon
a bill or note which he has paid, or which has been assigned after maturity, may
give notice to the assignor to defend, or call hini in warranty, in a suit by the

holder," but such right is confined to defendants " and to cases in which a privity

exists between plaintiff and the person so called."

h. Misjoinder. If two persons are sued upon a note upon which only one is

liable the action is defeated as to both.^

D. Pleading ^^— l. Declaration, Petition, or Complaint^— a. In General.

It may be stated generally that a lormal declaration, complaint, petition, or the

15. Alabama.— McGhee v. Importers, etc.,

Nat. Bank, 93 Ala. 192, 9 So. 734.

Arkansas.— Ruddell v. Walker, 7 Ark. 457.

Michigan.— Maynard v. Penniman, 10 Mich.
153.

Missouri.— Clough v. Holden, (Mo. 1892)

20 S. W. 695.

Ohio.— See Colver v. Wheeler, 11 Ohio Cir.

Ct. 604, 5 Ohio Cir. Dec. 278, where it was
held that an indorser may be sued alone, if

the maker is no longer within the jurisdiction

of the court.

Contra, Agricultural Bank v. Harris, 2

Sm. & M. (Miss.) 463 (under the act of

1837); Holland v. Harris, 2 Sneed (Tenn.)

68 (under the act of 1837, c. 5).

16. Reed v. Finton, 63 Ind. 288; Clough v.

Thomas, 53 Ind. 24; Strong v. Downing, 34

Ind. 300; Barcus r. Evans, 14 Ind. 381;
Myers v. Miller, 2 Ohio Dec. (Reprint) 319,

2 West. L. Month. 420.

In Kentucky by statute the payer of a
note when sued by an assignee has not merely
an equitable, but a legal, right to avail him-

self as matter of defense of any usury em-
braced in the note or of any payments made
to the payee before notice of the assignment.

Consequently, the assignor is not a necessary

party to a. suit on a note, brought by the

assignee against the maker, where the de-

fense is payment with notice before assign-

ment and usury. True v. Triplett, 4 Mete.

(Ky.) 57.

Action by assignee against remote assignor.
— In a suit in equity by the last assignee of

a note against a prior assignor plaintiff's im-

mediate assignor is a necessary party. Tur-

neys v. Hunt, 8 B. Mon. (Ky.) 401.

Representative of deceased assignor.

—

Where the payee of a promissory note, who
has transferred it by sale and delivery with-

out indorsement in writing, is deceased, a,

complaint upon it by the assignee must make
his personal representatives a party or show
that there are no such representatives. St.

John V. Hardwick, 11 Ind. 251. See also Bray
V. Black, 57 Ind. 417, where the note passed
by devise and it was held that the represen-.

tative of the devisor, if one existed, should
be made a, party to the action; and that if

[XIV, C. 2, e]

there were no representative the complaint
should so allege.

17. Barmon v. Lithauer, 1 Abb. Dec.
(N. Y.) 99, 4 Keyes (N. Y.) 317; Pruitt v.

Jones, 14 Tex. Civ. App. 84, 36 S. W. 502.
18. Burbridge v. Andrus, 23 La. Ann. 554;

Wesson v. Garrison, 8 La. Ann. 136, 58 Am.
Dec. 674; Lanusse v. Massicot, 3 Mart. (La.)
261; Payne v. Katz, McGloin (La.) 18. But
see Lafonta v. Poultz, 6 Mart. N. S. (La.) 391,
where plaintiff, in a suit against an indorser,

who pleaded that his indorsement was forged,

was permitted to call his vendor in warranty.
Drawer called in by accepter.— The ac-

cepter of a bill, when sued by the payee, has
a right to call the drawer of the bill in war-
ranty, in the case where the drawee is re-

quested to pay, not unconditionally, but in

accordance with a contract, and he has been
notified by the drawer, because the consider-

ation of the draft had failed. Gilman v.

Pilsbury, 16 La. Ann. 51.

19. Necessity of privity.— One sued on his

note cannot, on the plea of error, and that
the consideration was paid to a third person
who was to save him harmless, call the latter

in warranty, since there is no privity between
plaintiff and such third person. ' Anselm v.

Wilson, 8 La. 35. See also Hackett v. Schiele,

19 La. Ann. 67.

20. Cox V. Mechanics' Sav. Bank, 28 Ga.
529; Sands v. Wood, I Iowa 263; Corbet v.

Evans, 25 Pa. St. 310.

21. See, generally. Pleading.
22. For forms of declarations, petitions,

and complaints see the following cases ani'

statutes

:

Alabama.— Berney v. Steiner, 108 Ala. Ill,

19 So. 806, 54 Am. St. Eep. 114; Ala. Civ.

Code (1896), § 3352.

Arkansas.— Dougherty v. Edwards, 25 Ark.

84; Marshall V. Hawkins, 13 Ark. 326; San-
dels & H. Dig. Ark. (1894), p. 1637.

California.— Redemeyer v. Henley, 107 Cal.

175, 40 Pac. 230; Pilster v. Highton, (Cal.

1892) 31 Pac. 580; Ward v. Clay, 82 Cal. 502,

23 Pac. 50, 227; Brown v. Weldon, 71 Cal.

393, 12 Pac. 280; Hook v. White, 36 Cal. 299.

Colorado.— Rhodes v. Hutchins, 10 Colo.

258, 15 Pac. 329.
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like is necessary to maintain the action ; ^ but short forms of pleading on negoti-

Gonnectiout.— Lord v. Russell, 64 Conn. 86,

29 Atl. 242; Laflin t;. Pomeroy, 11 Conn. 440;
Conn. Prac. Act (1879), No. 219.

Florida.— McCallum v. Driggs, 35 Fla. 277,

17 So. 407; Fla. Rev. Stat. (1892), 379, 380.

Georgia.— Hardee v. Lovett, 83 Ga. 203, 9

S. E. 680.

Illinois.— Tipton v. Utley, 59 111. 25 ; Zim-
merman V. Wead, 18 111. 304; Godfrey v.

Buekmaster, 2 111. 447.

Indiana.— Lucas v. Baldwin, 97 Ind. 471;
Garver v. Kent, 70 Ind. 428 ; Fletcher v. Pier-

son, 69 Ind. 281, 35 Am. Rep. 214; Anthony
V. Shick, 68 Ind. 213; Hayne v. Fisher, 68
Ind. 158 ; Hall v. Harlow, 66 Ind. 448 ; Frazer
V. Boss, 66 Ind. 1 ; Cromwell v. Barnes, 58
Ind. 20; Treadway v. Cobb, 18 Ind. 36; St.

James Church v. Moore, 1 Ind. 289; Yeat-

man v. Cullen, 5 Blaekf. (Ind.) 240; Er-

hardt v. Pfeiflfer, (Ind. App. 1902) 64 N. E.

885; Cooper v. Merchants, etc., Nat. Bank,
25 Ind. App. 341, 57 N. E. 569.

Iowa.— Grand Haven First Nat. Bank v.

Zeims, 93 Iowa 140, 61 N. W. 483.

Kansas.— St. Louis, etc., R. Co. v. Tiernan,

37 Kan. 606, 15 Pac. 544; Budd v. Kramer,
14 Kan. 101.

Kentucky.— Bullitt Civ. Code Ky. (1899),

pp. 500, 501.

Maine.— Moore v. McKenny, 83 Me. 80, 21

Atl. 749, 23 Am. St. Rep. 753.

Maryland.—Ha,mhwcger v. Paul, 51 Md. 219,

2 Md. Pub. Gen. L. art. 75, § 23, pars. 14, 20.

Massachusetts.— Columbia Falls Brick Co.

V. Glidden, 157 Mass. 175, 31 N. E. 801;

Townsend Nat. Bank v. Jones, 151 Mass. 454,

24 N. E. 593; Moore v. Royce, 10 Allen

(Mass.) 556; Mass. Pub. Stat. (1882),

pp. 976, 977.

Minnesota.— Stein v. Passmore, 25 Minn.

256.

Mississippi.— Hamer v. Rigby, 65 Miss. 41,

3 So. 137 ; Haynes v. Covington, 9 Sm. & M.
(Miss.) 470; Heaverlin v. Donnell, 7 Sm. &M.
(Miss.) 244, 45 Am. Dec. 302; Tillman v.

Allies, 5 Sm. & M. (Miss.) 373, 43 Am. Dec.

520; Robertson v. Banks, 1 Sm. & M. (Miss.)

666; Fairchild v. Grand Gulf Bank, 5 How.
(Miss.) 597.

Missouri.— Jaccard v. Anderson, 32 Mo.

188 ; Kansas City First Nat. Bank v. Landis,

34 Mo. App. 433; 1 Mo. Rev. Stat. (1899),

appendix, pp. i, ii.

Montana.— Sehuttler v. King, 13 Mont. 226,

33 Pac. 938.

Nebraska.— Lanning v. Burns, 36 Nebr.

236, 54 N. W. 427; Belcher v. Palmer, 35

Nebr. 449, 53 N. W. 380 ; Exchange Nat. Bank

V. Oapps, 32 Nebr. 242, 49 N. W. 223, 29 Am.

St. Rep. 433; Spellman v. Frank, 18 Nebr.

110, 24 N. W. 442; Sanborn v. Hale, 12 Nebr.

318, 11 N. W. 302; Gage v. Roberts, 12 Nebr.

276, 11 N. W. 306.

New Hampshire.— Educational Soc, etc.,

V. Varney, 54 N. H. 376 ; Swain v. Saltmarsh,

54 N. H. 9.

[7]

Vew Jersey.— Beardsley v. Southmayd, 14
N. J. L. 534.

New York.— Mechanics' Bank v. Straiton,

3 Abb. Dec. (N. Y.) 269, 3 Keyes (N. Y.) 365,

1 Transcr. App. (N. Y.) 201, 5 Abb. Pr. N. S.

(N. Y.) 11, 36 How. Pr. (N. Y.) 190; Conk-
ling V. Gandall, 1 Abb. Deo. (N. Y.) 423, 1

Keyes (N. Y.) 228; Hendricks v. Wolflf, 49
Hun (N. Y.) 606, 1 N. Y. Suppl. 607, 16
N. Y. St. 1014, 14 N. Y. Civ. Proc. 428;
Lynch v. Levy, 11 Him (N. Y.) 145; Moody
V. Andrews, 39 N. Y. Super. Ct. 303; Genet
V. Sayre, 12 Abb. Pr. (N. Y.) 347; Osgood
V. Whittelsey, 10 Abb. Pr. (N. Y.) 134, 20
How. Pr. (N. Y.) 72; Phelps v. Ferguson, 9
Abb. Pr. (N. Y.) 206, 19 How. Pr. (N. Y.)

143; Niblo v. Harrison, 7 Abb. Pr. (N. Y.)

447 ; Waterbury v. Sinclair, 6 Abb. Pr. (N. Y.)

20; Lee v. Ainslie, 4 Abb. Pr. (N. Y.) 463.

Ohio.— Mors v. McCloud, 2 Ohio 5; Rich-
mond V. Patterson, 3 Ohio 368; Ohio L. Ins.

Co. V. Goodin, 1 Handy (Ohio) 31, 12 Ohio
Dec. (Reprint) 10.

Pennsylvania.— Garden City Nat. Bank v.

Fitler, 155 Pa. St. 210, 26 Atl. 372, 35 Am.
St. Rep. 874; Gere v. Unger, 125 Pa. St. 644,
17 Atl. 511, 24 Wkly. Notes Cas. (Pa.) 7;
McPherson v. Allegheny Nat. Bank, 96 Pa.
St. 135; Numbers v. Shelly, 78 Pa. St. 426;
Morgan v. Farmers' Bank, 3 Penr. & W. (Pa.)

391.

South Carolina.— Sloan v. Gibbes, 56 S. C.

480, 35 S. E. 408, 76 Am. St. Rep. 559 ; Jones
V. Garlington, 44 S. C. 533, 22 S. E. 741;
Hammett v. Bro\vn, 44 S. C. 397, 22 S. E. 482;
Watson V. Barr, 37 S. C. .463, 16 S. B. 188;
Kerr v. Cochran, 29 S. C. 61, 9 S. E. 905;
McElwee v. Hutchinson, 10 S. C. 436; Witte
V. Williams, 8 S. C. 290, 29 Am. Rep. 294;
Boylston v. Crews, 2 S. C. 422.

South Dakota.— Scott v. Esterbrooks, 6

S. D. 253, 60 N. W. 850.

Tennessee.— House v. Wakefield, 2 Coldw.

(Tenn.) 325; Tenn. Code (1896), § 4660.

Texas.— Tinsley v. Penniman, 83 Tex. 54,

18 S. ,W. 718; Loungeway v. Hale, 73 Tex.

495, 11 S. W. 537; Gilder v. Mclntyre, 29
Tex. 89; Davis v. Griffith, (Tex. Civ. App.
1895) 33 S. W. 390; Daggett v. Lee, (Tex.

Civ. App. 1894) 29 S. W. 89.

Vermont.— Wright v. Burroughs, 62 Vt.

264, 20 Atl. 660; Miner ii. Downer, 20 Vt.

461; Binney v. Plumley, 5 Vt. 500, 26 Am.
Dec. 313.

Wisconsin.— Bach v. Bell, 7 Wis. 433.

United States.— Henderson v. Anderson, 3

How. (U. S.) 73, 11 L. ed. 499.

England.— Gibson v. Minet, 2 Bro. P. C. 48,

1 H. Bl. 569, 3 T. R. 481, 1 Rev. Rep. 754, 1

Eng. Reprint 784.

Canada.— Dempsey v. Miller, 3 U. C. C. P.

431.

23. Filing note as substitute.—^Where there

was an appearance by defendant, who had his

day in court and failed to object to the claim,

the absence of a formal complaint will not

[XIV. D, 1, a]
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able instruments have been prescribed in this country and in England ;^ and in

some of the states statutes formerly existed which permitted plaintiff under cer-

tain circumstances to file the note in suit in lieu of a declaration.^

b. Allegations as to Particular Matters— (i) Description of Instrument.
The instrument upon which the recovery is sought must be declared on with rea-

sonable certainty,* by setting it out in hcec verba or according to its legal eiJect,^'

invalidate the judgment, where the note filed

as a substitute was for the same principal

sum and interest as the summons. Vick v.

Pope, 81 N. C. 22. See tnfm, note 25.

Note may be declared on as a specialty,

without averments of consideration, indebted-

ness, liability, assumption, or request of pay-

ment. Richmond v. Patterson, 3 Ohio 368

;

Mors V. McCloud, 2 Ohio 5.

Summary proceedings.— See Yeates «.

Heard, 2 Ark. 459; Hilburn v. Paysinger, 1

Bailey (S. C.) 97.

Under the Pennsylvania act of March 21,

1806, permitting an action of debt on notes,

and also authorizing a statement instead of

a declaration, an indorsee may file a state-

ment in an action of debt against the maker.
Epler V. Funk, 8 Pa. St. 468 ; Camp v. Oswego
Bank, 10 Watts (Pa.) 130.

24. Beggs V. Arnotte, 80 Ala. 179; Seton-

dal V. Huguenin, 26 Ala. 552 ; Hardee v.

Lovett, 83 Ga. 203, 9 S. E. 680; Hardy v.

White, 60 Ga. 454; Jennings t;. Wright, 54
Ga. 537; Thompson v. High, 13 Ga. 311;
Baldwin v. Humphrey, 75 Ind. 153.

In England concise forms were provided by
the Rules of Trinity Term, Wm. IV. See
2 Greenleaf Ev. § 155 note ; Withaus v. Lude-
cus, 5 Rich. (S. C.) 326 (where such forms
were held to be sufficient )

.

25. Adams v. Kerns, 11 Ind. 346; Parry r.

Henderson, 6 Blaekf. (Ind.) 72 [construing
2 Ind. Rev. Stat. 456, § 35] ; Jacobson v. Man-
ning, 2 Greene (Iowa) 685; Nichol v. Mebaue,
1 Yerg. (Tenn.) 201.

In debt by an assignee against the maker
of a note the note and the assignment in full

might be filed in the place of a declaration.
Halsey v. Hazard, 6 Blaekf. (Ind.) 265.

File-mark.— The court may direct the
clerk to mark the note as filed on the day it

was delivered to his deputy. Halsey v. Haz-
ard, 6 Blaekf. (Ind.) 265.

Where an agreement changing the terms of
a note was subjoined thereto, the ease was
not within the statute. Taylor v. Meek, 4
Blaekf. (Ind.) 41.

Under the Iowa practice act a note could
be sued without a formal declaration if the
substance of the instrument was set forth
with a prayer for judgment. Jacobson v.

Manning, 2 Greene (Iowa) 585.

The Tennessee act of 181 1 permitting a
plaintiff to appear and prosecute his own suit

in his own name and to file the note sued on in

lieu of a declaration did not dispense with the
necessity of a declaration, when an attorney
was employed, or when an action was brought
by an assignee on an assigned note. Nichol v.

Mebane, 1 Yerg. (Tenn.) 201.

[XIV, D, 1, a]

26. Rauson v. Gatewood, 2 Tex. App. Civ.
Gas. § 364, where a petition alleging the loss
of a note given in lieu of and to take up a
prior note, and charging an indebtedness on
both instruments, was held to be defective for
uncertainty and inconsistency. See also
Hemmenway v. Hiokes, 4 Pick. (Mass.) 497,
holding that a declaration that defendant
promised to pay plaintiff or his order a sum
specified does not show that the action is

on a promissory note.

27. A labama.—Adams v. McMillan, 8 Port.
(Ala.) 445.

Arkansas.— Bingham v. Calvert, 13 Ark.
399: Roach v. Soogin, 2 Ark. 128.

California.— Ward v. Clay, 82 Cal. 502, 23
Pac. 50, 227.

Georgia.—- See Mercier v. Copelan, 73 Ga.
636.

Illinois.— Archer v. Clafiin, 31 111. 306.
Indiana.— Risher v. Morgan, 56 Ind. 172;

Cooper V. Merchants', etc., Nat. Bank, 25 Ind.

App. 341, 57 N. E. 569.

Kentucky.—-Thompson v. Thompson, 4
B. Mon. (Ky.) 502.

Massachusetts.— Lent v. Padelford, 10
Mass. 230, 6 Am. Dec. 119.

Nen-i York.— See Bloodgood v. Faxon, 24
Wend. (N. Y.) 385.

Pennsylvania.— Mitchell v. Welch, 17 Pa.
St. 339, "55 Am. Dec. 557.

South Carolina.— McMahon v. Murphy, 1

Bailey (S. C.) 535.

Texas.— Graves v. Drane, 66 Tex. 658, 1

S. W. 905; Bledsoe v. Wills, 22 Tex. 650;
Wallace v. Hunt, 22 Tex. 647 ; Dewees jj. Lock-

hart, 1 Tex. 535; Jones v. Ellison, (Tex. Civ.

App. 1899) 49 S. W. 406; Davie v. Griffith,

(Tex. Civ. App. 1895) 33 S. W. 390; Lyon
V. Kempinski, 1 Tex. App. Civ. Cas. § 79.

United States.— Turner v. White, 4 Cranch
C. C. (U. S.) 465, 24 Fed. Cas. No. 14,264;

Spaulding v. Evans, 2 McLean (U. S.) 139,

22 Fed. Cas. No. 13,216.

Canada.— Munro v. Cox, 30 U. C. Q. B. 363.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1446 et seq.

In Massachusetts written instruments may
be declared on by setting out a copy, or the

legal effect thereof, with appropriate aver-

ments to describe the cause of action. Mass.

Rev. Laws, c. 173, § 6, subs. 10.

Setting out by way of inducement.— Al-

though a draft paid by accommodation ac-

cepters cannot be the foundation of an action

by them against the drawer, yet in an action

of debt the draft may be annexed to the

declaration or set out by way of inducement.

Griffin v. Lawton, 54 Ga. 104; Turner v.

Thompson, 23 Ga. 49.
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or by making it a part of the complaint, declaration, or petition by appropriate

reference.^

(ii) As TO Execution and Delivery— (a) Necessary Allegations. The
execution of the instrument must be substantially alleged,^' and the declaration or

complaint must contain some averment or statement of facts sufficient to show a

delivery of the instrument.*

(b) Sufficiency of Allegations— (1) In General. ' The absence of an express

averment of execution is not fatal to the pleading if by other allegations and
statements therein contained the fact of execution is made manifest.^' So the

The words "without defalcation or dis-

count " may be omitted. Archer v. Claflin,

31 111. 306.

After judgment a misdescription cf the
note in the declaration may be disregarded,
if a true copy of the note is annexed thereto.

Carothers v. Green, Morr. (Iowa) 429; Ma-
dera V. Jones, Morr. (Iowa) 204; Walker \>.

Ayres, Morr. (Iowa) 200.

A foreign bill should be declared on as such,
inasmuch as the rules of law governing such
bills differ from those applicable to inland
bills of exchange. Armani v. Castrique, 14
L. J. Exeh. 36, 13 M. & W. 443.

28. CoKforma.—Ward v. Clay, 82 Cal. 502,

23 Pac. 50, 227.

Colorado.— Rhodes v. Hutchins, 10 Colo.

258, 15 Pac. 329.

Indiaim.— Lucas v. Baldwin, 97 Ind. 471;
Anthony v. Shick, 68 Ind. 213.

Minnesota.— Elliott v. Koche, 64 Minn. 482,

67 N. W. 539.

Texas.— Frazier v. Robertson, 39 Tex. 513;
Bledsoe v. Wills, 22 Tex. 650.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1446 et seq.

A description of notes issued by a bank by
their numbers and letters and the names of

the president and cashier of the bank is suffi-

cient where the original notes are annexed to

and filed with the petition, although not made
a part thereof. Gray v. Commercial Bank, 1

Rob. (La.) 533.

Effect on other averments.— If the instru-

ment is made a part of the pleading it will

control its averments. Arkansas City First

Nat. Bank v. Jones, 2 Okla. 353, 37 Pac. 824;
Pyron v. Gruider, 25 Tex. Suppl. 159 ; Morri-

son V. Keese, 25 Tex. Suppl. 154.

29. California.— Pilster v. Highton, (Cal.

1892) 31 Pac. 580.

Kentucky.— Brown v. Ready, 14 Ky. L.

Rep. 583, 20 S. W. 1036.

Missouri.—• Seevin v. Reppy, 46 Mo. 606.

Nebraska.— Spellman v. Frank, 18 Nebr.

110, 24 N. W. 442; Gage v. Roberts, 12 Nebr.

276, 11 N. W. 306.

Pennsylvania.— Schomaker V. Dean, 201

Pa. St. 439, 50 Atl. 923.

Texas.— Unger v. Anderson, 37 Tex. 550;

Belcher v. Wilson, 31 Tex. 139; Gilder v.

Mclntyre, 29 Tex. 89; Parr v. Nolan, 28 Tex.

798; Sueed v. Moodie, 24 Tex. 159; Gray v.

Osborne, 24 Tex. 157, 76 Am. Dec. 99; Ross

V. Breeding, 13 Tex. 16.

See 7 Cent. Dig. tit. "Bills and Notes,"

! 1474.

Erroneous designation.—^A description of
a maker and an indorser in one paragraph as
joint makers is cured by a proper description
in the other paragraphs, and in the accom-
panying copy of the note and indorsement.
Burroughs v. Wilson, 59 Ind. 536.

Omission cured.— The omission of an aver-
ment of execution is cured by failure to deny
the making of the instrument. Turner v.

White, 4 Cranch C. C. (U. S.) 465, 24 Fed.

Cas. No. 14,264, where there was a plea of

payment.
Incompetency of maker.— An allegation

that defendant was adjudged a lunatic after

the executipn of the note in suit is not an
admission that he was incompetent at the

time of its execution. Knox v. Knox, 30 S. C.

377, 9 S. E. 353.

30. Brown v. Ready, 14 Ky. L. Rep. 583,

20 S. W. 1036; Thigpen v. Mundine, 24 Tex.

282; Sneed v. Moodie, 24 Tex. 159; Gray v.

Osborne, 24 Tex. 157, 76 Am. Dec. 99 ; Noonan
t;. Ilsley, 21 Wis. 138.

Delivery by defendant.— An averment that
defendant is indebted to the petitioner " in

the sum of $100, by promissory note, made,
executed, signed, and delivered to petitioner

for a valuable consideration," does not suffi-

ciently allege that the note was delivered by
defendant. Parr v. Nolen, 28 Tex. 798.

31. Thus, execution of the instrument is

sufficiently charged by the following allega-

tions: An allegation of a promise to pay.

McDonald v. Han, 28 Ind. App. 227, 62 N. E.

501; Parsons v. Jones, 16 U. C. Q. B. 274.
" For value received, ' defendants ' jointly

and severally promised to pay." Wallace v.

Hunt, 22 Tex. 647. " By his note in writing

under his hand " promised, etc. Biuney v.

Plumley, 5 Vt. 500, 26 Am. Dec. 313. That
the bill in suit was " sold, discounted and
endorsed to the plaintiff." Rudd v. Owens-
boro Deposit Bank, 20 Ky. L. Rep. 1276, 49

S. W. 207.

An averment of making is equivalent to an
allegation of signing. Ereskine v. Murray, 2

Ld. Raym. 1542; Smith v. Jarves, 2 Ld.

Raym. 1484; Elliot v. Cooper, 2 Ld. Raym.
1376.

Statutory form.— A complaint in the form
prescribed by statute is sufficient, although
it contains a superfluous averment as to the

maker's signature. Baldwin v. Humphrey, 75

Ind. 153.

Note under seal.— In Conner v. Autrey,
18 Tex. 427, a petition describing the instru-

ment sued on as a note, but alleging that it

[XIV. D, 1. b, (ii). (b), (1)]
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delivery of the note or bill need not be alleged in terms, but may be implied from
other statements and allegations,^ as, that it was made, executed, drawn,^
indorsed,^ assigned,^^ duly assigned,^' negotiated,^ or that defendant promised to

pay it.** An allegation of delivery imports a delivery to the payee.''

(2) Setting Out Instrument. If the instrument sued on, signed by the ;jarty

sought to be charged, is set out in the declaration or complaint, filed, or made a

part of the pleading by appropriate reference, its execution by defendant is suffi-

ciently shown by a suitable averment connecting him therewith ;
*" but unless he

was signed " E. Autrey [seal.]," was held to

be a sufficient averment that the note was
under seal.

32. Eudd V. Owensboro Deposit Bank, 20

Ky. L. Eep. 1276, 49 S. W. 207; Loungeway
V. Hale, 73 Tex. 495, 11 S. W. 537. Thus an
allegation that the note having been made by
one defendant, payable to her own order, was
thereafter, and before the maturity thereof,

duly indorsed by the other defendant, and
that as thus indorsed it was delivered to a
bank for value necessarily implies that the

note was delivered by the maker. Odell v.

Clyde, 38 N". Y. App. Div. 333, 57 N. Y. Suppl.

126.

Setting out and alleging ownership.— A
complaint setting out the note in suit and al-

leging it to be the property of plaintiff suffi-

ciently avers it to have been delivered. Lord
V. Eussell, 64 Conn. 86, 29 Atl. 242.

33. Arkansas.— Williams v. Williams, 13

Ark. 421; Mitchell v. Conley, 13 Ark. 414.

California.— Smith v. Waite, 103 Cal. 372,

37 Pac. 232; Hook v. Wliite, 36 Cal. 299.

Illinois.— Chester, etc., E. Co. v. Lickiss,

72 111. 521.

Indiana.— Keesling v. Watson, 91 Ind. 578

;

Nicholson v. Combs, 90 Ind. 515, 46 Am. Eep.
229.

Missouri.— Meyer v. Feete, 31 Mo. 423.

New York.— Keteltas v. Myers, 19 N. Y.
231; Prindle v. Caruthers, 15 N. Y. 425;
Ginsburg v. Von Seggern, 59 N. Y. App. Div.

595, 69 N. Y. Suppl. 758; Odell v. Clyde, 38
N. Y. App. Div. 333, 57 N. Y. Suppl. 126;
Peets V. Bratt, 6 Barb. (N. Y.) 662; Eussell
V. Whipple, 2 Cow. (N. Y.) 536.

Ohio.— Doane v. Dunlap, Tapp. ( Ohio

)

145.

Texas.— Loungeway v. Hale, 73 Tex. 495, 11

S. W. 537; Blount v. Ealston, 20 Tex. 132.

Wisconsin.— Wochoska v. Wochoska, 45
Wis. 423 ; Burbank v. French, 12 Wis. 376.

England.— Smith v. McClure, 5 East 476,
2 Smith K. B. 43, 7 Eev. Eep. 750 ; Churchill
V. Gardner, 7 T. R. 596. And see Devereux
V. Morrissey, 17 Ir. C. L. 785.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1474.

Leaving in maker's hands.— Where plain-
tiff alleges that defendant executed his note,

whereby he promised, etc., a further allega-

tion that after its execution the note was left

in the maker's hands is not inconsistent with
the allegation of delivery implied by the first

allegation. Wochoska v. Wochoska, 45 Wis.
423.

[XIV, D, 1, b, (n), (b), (1)]

34. Chester, etc., E. Co. v. Lickiss, 72 111.

521; Higgins v. Bullock, 66 111. 37; New
York Marbled Iron Works v. Smith, 4 Duer
(N. Y.) S62; Griswold v. Laverty, 3 Duer
(N. Y.) 690, 12 N. Y. Leg. Obs. 316; Single-
ton V. Thornton, 26 N. Y. Wkly. Dig. 434;
Burbank v. French, 12 Wis. 376.

35. An averment that a note payable to
bearer was " assigned," etc., is a sufficient al-

legation of its delivery. Edison v. Frazier, 9
Ark. 219.

36. Hoag V. Mendenhall, 19 Minn. 335.
37. St. Louis Fourth Nat. Bank v. Mayer,

19 Mo. App. 517.

38. Fay v. Richmond, 18 Mo. App. 355;
Binney v. Plumley, 5 Vt. 500, 26 Am. Dec.
313; Churchill v. Gardner, 7 T. E. 596.

Illustrations.^ " Defendant, by his promis-
sory note filed herewith, agreed and promised
to pay." Bell v. Mansfield, 12 Ky. L. Eep.
89, 13 S. W. 838. "Defendant, 'by his prom-
issory note in writing for value received,

promised to pay ' to the plaintiff or bearer,"

etc. Peets v. Bratt, 6 Barb. (N. Y.) 662.
" For value received ' defendants ' jointly and
severally promised to pay." Wallace v. Hunt,
22 Tex. 647.

39. Topping v. Clay, 65 Minn. 346, 68
N. W. 34; Cabbott v. Eadford, 17 Minn. 320;
Hayward v. Grant, 13 Minn. 165, 97 Am.
Dec. 228 ; Ginsburg v. Von Seggern, 59 N. Y.
App. Div. 595, 69 N. Y. Suppl. 758.

Single bill.— It is not necessary in a dec-

laration in debt on a single bill to allege de-

livery of the writing to the payee, although
such delivery is essential to its validity.

BroAvn v. Hemphill, 9 Port. (Ala.) 206.

Delivery to " defendant."— An allegation
in the declaration, in a suit on a note,

that it was delivered to " defendant " is a

clerical misprision. Allen v. Claunch, 7 Ala.

788.

.40. Lord V. Eussell, 64 Conn. 86, 29 Atl.

242; Meeker v. Shanks, 112 Ind. 207, 13 N. E.

712; Bell v. Mansfield, 11 Ky. L. Eep. 89, 13

S. W. 838; Behrens v. Dignowitty, 4 Tex.

Civ. App. 201, 23 S. W. 288. Thus the set-

ting forth of a note, with the maker's name
preceded by the word " signed," sufficiently

alleges that it was made by him. Price v.

McClave, 6 Duer (N. Y.) 544.

Copy filed.— Where it is alleged that the

note was executed by defendants, the copy

filed in accordance with law may be looked

to to determine the character of the signa-

tures. Jaqua v. Woodbury, 3 Ind. App. 289,

29 N. E- 573.



MAY 6 - 1912

COMMERCIAL PAPER LAW [li^BAHY.

is so connected, there should be an allegation of execution.^* However, under

statutory provisions permitting plaintifE to set out a copy of the note and to

allege that there is due to him thereon a specific sum, if he so plead, an express

allegation of execution is unnecessary.^

(o) Joint and Several Execution. If the promise is joint or joint and sev-

eral, it must be so alleged.^'

(d) Execution hy Agent. The execution of the instrument by an agent may
be averred to be the act of the principal.^ And while there are decisions tothe

efEect that the authority of the agent must be averred,^' there are also decisions

41. Price v. McClave, 5 Duer (N. Y.) 670,

3 Abb. Pr. 253; Geneva Bank v. Gulick, 8

How. Pr. (N. Y.) 51; Jennings v. Moss, 4
Tex. 452; Fortune c. Kerr, 25 Tex. Suppl.
309.

42. Butchers', etc.. Bank v. Jacobson, 9

Bosw. (N. Y.) 595, 15 Abb. Pr. 218, 24
How. Pr. (N. Y.) 204; Sargent v. Steuben-
ville, etc., E. Co., 32 Ohio St. 449; Ohio L.

Ina., etc., Co. v. Goodin, 1 Handy (Ohio) 31,

12 Ohio Dec. (Eeprint) 10.

43. Brown v. Peirce, 2 Root (Conn.) 95;
Hopkins v. Farwell, 32 N. H. 425.

A declaration against one joint and several

maker of a note which alleges its execution

by him need not aver its execution by the

other. Morgan v. Laurenceburg Ins. Co., 3

Ind. 285.

Alleging execution and indorsement before

delivery to the payee is equivalent to an al-

legation that the maker and indorser are

jointly liable as makers. Paine v. Noelke, 43

N. Y. Super. Ct. 176, 54 How. Pr. (N. Y.)

333.

An allegation that defendants drew checks

on a bank sufficiently avers that the checks

were executed jointly. Kingo v. New Farm-
ers' Bank, 101 Ky. 91, 39 S. W. 701.

An allegation that defendants made their

note is an averment of joint and several exe-

cution. Eeed v. Clark, (Tex. Civ. App. 1897)

39 S. W. 160.

An allegation that each of two indorsers

promised to pay authorized a recovery as of

a separate promise by each— a joint promise

being unnecessary. Brown v. Fowler, 133

Ala. 310, 32 So. 584.

A note reciting "we promise," etc., signed

by a corporation and its treasurer, should be

declared on as a several and not as a joint

note. Gleason v. Sanitary Milk-Supply Co.,

93 Me. 544, 45 Atl. 825, 74 Am. St. Rep. 370.

In an action by a bank against a maker and
indorser, on a note discounted by it, an alle-

gation charging defendants as joint makers
is sufficient, where the charter of the bank
provides that all parties to a note discounted

by it shall be sued jointly. Chenango Bank
V. Curtin, 19 Johns. (N. Y.) 326.

Action against survivor.— An allegation in

an action against a surviving maker of a
joint note that it is joint and several is an
immaterial variance. Creecy v. Joy, (Oreg.

1901) 66 Pac. 295. And in an action on a

joint and several note, the addition of the

words " survivor," etc., as description of de-

fendant in the declaration is mere harmless
surplusage and will not affect the action

against him on his several liability. Bogert

V. Vermilya, 10 N. Y. 447.

In Canada the statutory form must he fol-

lowed, and the liability of the several par-

ties stated. Upper Canada Bank v. Gwynne,
4 U. C. Q. B. 145. But see Acheson v. McKen»
zie, 4 U. C. Q. B. 230, holding that if a prom-
ise is alleged the specific statement of legal

liability set forth in the form is immaterial
and may be omitted. Under 3 Vict. e. 8, a
declaration against the maker and indorser

of a note should allege a joint and several

liability according to the form of the act.

Nordheimer v. O'Reilly, 6 U. C. Q. B. 413.

But see Chapman v. Dubrey, 21 U. C. Q. B.

244, holding that in an action against maker
and indorser of a note it is unnecessary to
aver a joint liability. A declaration against
the drawer of a bill, and accepters thereof

who sign jointly, which avers a joint and
several liability of all the parties is bad.

Upper Canada Bank v. Gwynne, 4 U. C. Q. B.
145. The recital of a joint and several prom-
ise, and averment of a joint and several lia-

bility, and an averment " and being so liable,

they jointly and severally promised to pay,"
etc., are not inconsistent. Gibb v. Dempsey, 3

U. C. C. P. 437.

44. Fraser v. Spofford, 5 Blackf. (Ind.)

207; Slevin v. Eeppy, 46 Mo. 606; Moore v.

McClure, 8 Hun (N. Y.) 557; Sherman v.

Comstock, 2 McLean (U. S.) 19, 21 Fed. Cas.
No. 12,764.

An allegation that a particular person " by
his agent . . . made " the note, without stat-

ing that he signed it, is sufficient. Childress

V. Emory, 8 Wheait. (U. S.) 642, 5 L. ed. 705.

45. Oxford First Nat. Bank v. Turner, 24
N. Y. Suppl. 793.

SufSciency of averment.— An allegation in

the declaration, that the note on which the

suit was brought was made by a person
named acting for himself, and as joint owner
with another of the boat, is not an allega-

tion that the former had authority, as the
agent of the latter, to execute the note in his

name, sj as to make the note evidence under
the statute, unless contradicted by a sworn
plea. Brooks v. Harris, 12 Ala. 555.

The authority is not shown by a power of

attorney annexed to the complaint which
does not purport to confer any authority.
Brown v. Rouse, 93 Cal. 237, 28 Pac. 1044.

Principal not disclosed by instrument.—

rxiv D, i,b, (ill ,(») J
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to the effect that where the paper is executed by an agent no averment of his

authority is necessary.^^

(e) Execution ly Copartners. "Where a note purports to be signed by two or

more, an averment that they signed as partners is immaterial,^" and it is not neces-

sary to allege the firm-name or the style in which they do business ; ^ but if neces-

sary to charge defendants as copartners the intention should clearly appear.^'

(f) Corporate or Individual Execution. Unless required by statute the

authority of a domestic corporation to make commercial paper need not be

expressly averred.™ To charge a corporate liability the declaration must contain

averments sufficient to show that the instrument in question was the act of the

corporation through its duly authorized officers ;
°* otherwise it will be taken to

be the individual obligation of those whose names are signed to it.^^

(g) Representative or Individual Execution. Where personal representa-

tives execute a note or like instrument, allegations showing their intention to sign

Under a complaint charging the execution of

the instrument to be that of a defendant

whose name does not appear, the signer's au-

thority to bind him may be shown. Moore v.

McClure, 8 Hun (N. Y.) 557.

46. Hanger v. Dodge, 24 Ark. 208; Sher-

man V. Comstock, 2 McLean (U. S.) 19, 21

Fed. Cas. No. 12,764.

Agency admitted by demurrer.— A com-
plaint alleging that defendant, through his

agent, made his note in writing, etc., is good
on demurrer, although there is nothing on
the face of the note to show who the prin-

cipal is. Tarver v. Garlington, 27 S. C. 107,

2 S. E. 846, 13 Am. St. Rep. 628.

47. Whitwell v. Thomas, 9 Cal. 499 ; Davis
V. Abbott, 2 McLean (U. S.) 29, 7 Fed. Cas.

No. 3,622.

48. Lucas v. Baldwin, 97 Ind. 471; Jack-

son V. Burgert, 28 Ind. 36.

49. A note containing the signature of a
firm in liquidation by one of the members
thereof (i. e. " Gayle & Bowers, in liquida-

tion, by Wm. Bower " ) may properly be de-

clared on as a note of the partnership. Riggs

V. Andrews, 8 Ala. 628.

By firm-name.— In declaring against an
indorser, it is sufficient to describe the note

as being made by a firm in their copartner-

ship name, without setting forth the names
at large of the persons composing the firm.

Bacon v. Cook, I Sandf. (N. Y.) 77.

A note executed by one partner may be
averred to have been made by the firm. Por-

ter V. Cumings, 7 Wend. (N. Y.) 172.

Ambiguity.—• A complaint which in the

caption describes defendants as two persons

doing business as a firm, but in the body of

the complaint alleges a cause of action against
" above named defendant " without designat-

ing which of the defendants is a firm, or

which of them executed the note in suit, is

fatally ambiguous. Hawley Bros. Hardware
Co. V. Brownstone, 123 Cal. 643, 56 Pac. 468.

50. Merritt v. Maxwell, 14 U. C. Q. B. 50.

51. Topeka Capital Co. v. Remington Paper
Co., 61 Kan. 6, 59 Pac. 1062, 57 Pac. 504.

Authority of officer.— a petition on notes
executed in the name of a corporation, by one
signing himself as "business manager," an

[XIV, D, 1, b, (ll). (d)]

officer unknown to the law, which states that
the notes " were made, executed and deliv-

ered by the corporation," sufficiently alleged

the authority of the signer to act for the cor-

poration. Topeka Capital Co. v. Remington
Paper Co., 61 Kan. 6, 59 Pac. 1062, 57 Pac.
504.

Exhibition of note.— An averment that de-

fendant, a corporation, executed the note sued
on is supported by the exhibition of a note
containing a promise of the company to pay
and signed by its secretary and general man-
ager. Wagner v. Brinckerhoff, 123 Ala. 516,

26 So. 117.

Intention.— An averment that the note in

suit was executed for an indebtedness against

a school to\\'nship, taken in connection with
the articles tor which it purported to have

been given, sufficiently shows that it was the

intention of the parties to bind the school,

and not the civil township. Moral School Tp.

V. Harrison, 74 Ind. 93.

53. An averment that defendants made the

note in suit is sufficient to charge them per-

sonally, although the . instrument bears the

impression of the seal of the corporation of

vyhich they are officers. Tama Water Power
Co. V. Ramsdell, 90 Iowa 747, 52 N. W. 209,

57 N. W. 631.

A complaint alleging that the A Co., B,

and C, by their joint note promised to pay,

etc., and by reference making a part thereof

the note in question commencing " we," etc.,

promise and signed: A Co., B, Pres. and C,

Man. states a cause of action against B. & C.

as individuals. Albany Furniture Co. v.

Merchants' Nat. Bank, 17 Ind. App. 531, 47

N. E. 227, 00 Am. St. Rep. 178.

A petition alleging that defendant having
authority, drew a bill on behalf of a corpo-

ration and for its benefit, states no right of

action against the defendant individually.

Hall V. Cook, 17 Ky. L. Rep. 606, 17 S. W.
1022.

The signers of a note reading " the direct-

ors, etc., promise, etc.," to whose signature
no official designation is attached, are prop-

erly declared against as individuals. McKen-
eey v. Edwards, 88 Ky. 272, 10 S. W. 815,

21 Am. St. Rep. 339, 3 L. R. A. 397.
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in a representative capacity will be sufficient to bind the estate,^' unless the decla-

ration shows that they signed individually, although adding words descriptive of
their office.^

(h) Description and Identification of Maker. The signer of commercial
paper may be charged by the style in which his name appears on the instrument.^'

If the party used initial letters or contractions before his surname, he may be so
described, and a statement of his name in full is unnecessary,^* but it seems that
he should be identiHed as the same person.^''

(i) Words Appended to Signature. "Words appended to the maker's sig-

nature which constitute no part thereof may be omitted.^^

(ill) As TO Payee— (a) In General. The declaration or complaint must
show to whom the instrument was made payable.^'

53. Storey v. Nichols, 22 Tex. 87.

Acknowledgment of indebtedness in name
of estate.— A declaration in assumpsit al-

leged that defendant made his promissory
note, commonly called a " duebill," by which
he acknowledged himself indebted to plaintiff

by the name of " the estate of Thos. Eager,
deceased," plaintiff being the administrator
of said estate, in the sum of, etc., and then
and there delivered the same to plaintiff.

It was held that the declaration was good,
and that a writing agreeing with that de-

scribed in the declaration was admissible evi-

dence for plaintiff. McKinney v. Harter, 7

Blackf. (Ind.) 385, 43 Am. Dec. 96.

Note made by intestate.— A declaration in

one of the short forms authorized by the code
against the administrator of a person named
did not expressly state that he was sued as

administrator, but alleged that he was in-

debted to plaintiff on a promissory note, a
copy of which was annexed, and the copy an-

nexed was that of a joint note signed by de-

cedent and another. It was held that such a
declaration upon its face, in the absence of

anything to show that the latter was still

alive, sets forth a cause of action at law
against defendant, as administrator of dece-

dent. Jennings v. Wright, 54 Ga. 537.

54. Descriptio personae.— An action is

against a defendant individually, although he

is described in the note and writ " as trus-

tee," etc., the latter words being merely de-

scriptio personw. Blaekstone Nat. Bank v.

Lane, SO Me. 165, 13 Atl. 683. To same ef-

fect see Rupert v. Madden, 1 Chandl. (Wis.)

146.

Individual liability.— One who signs a

draft as executor is liable personally; and if

he be sued as executor, but there be a prayer

for general relief, judgment will be given

against him individually, if on the trial his

liability as such be established. Russell v.

Cash, 2 La. 185.

Claim against deceased maker.— In Bow-
man V. Citizens' Nat. Bank, 25 Ind. App. 38,

56 N. E. 39, the overruling of a demurrer

interposed by an administrator to a com-

plaint in an action on a note initiated by a

elaira against his intestate, as maker, was

held not to constitute reversible error, since

the administrator was a party by operation

*f law.

55. Lucas v. Baldwin, 97 Ind. 471 ; Price v.

McClave, 6 Duer (N. Y.) 544.

56. Richardson i;. Opelt, 60 Nebr. 180, 82
N. W. 377; Andrews v. Talbot, 13 U. C. Q. B.
188.

One christian name in full.— The full chris-

tian names of one who signs by one of such
names in full, and by an initial as to the
other need not be stated. Lomax v. Landells,

6 C. B. 577, 6 D. & L. 296, 13 Jur. 38, 18
L. J. C. P. 88, 60 E. C. L. 577 : Upper Canada
Bank v. Gwynne, 7 U. C. Q. B. 140; Mair v.

Jones, 7 U. C. Q. B. 139; Dougall v. Rea-
fisch. 6 U. C. Q. B. 391; Commercial Bank
V. Roblin, 5 U. C. Q. B. 498.

57. Where the note signed by the makers
by their initials is set out as a part of the
complaint, an allegation that defendants, giv-

ing their full names, made it, is a sufficient

identification. Humboldt Sav., etc., Soc. v.

Burnham, 11 Cal. 343, 43 Pae. 971.

Alias.— The description of a defendant, as
" J. M. Duncan, alias James M. Duncan," is

sufficient. Duncan v. McAffee, 3 111. 559.

Statutory form.—^A complaint is good
which is in the prescribed form and contains
a copy of the note showing by whom it

was executed. Jackson v. Burgert, 28 Ind.

36.

58. Where a. note was executed by one
partner in the name of a firm, which was then
in dissolution, and described in the note as

in liquidation, it is sufficient in a declaration

by an indorsee against the indorser to de-

scribe the note as made by the firm. Riggs v.

Andrews, 8 Ala. 628 ; Fairchild i: Grand Gulf
Bank, 6 Miss. 597.

59. California.— Hook v. White, 36 Cal.

299, where it is said that an allegation " that
said defendant executed to this plaintiff' a
promissory note " is equivalent to an allega-

tion " that defendant made his note payable
to plaintiff."

Connecticut.— Sherman v. Glabe, 4 Conn.
246, holding that an averment that defend-
ant promised plaintiff to pay " to hia order,"

etc., describes a note payable to plaintiff.

Indiana.—Timmons v. Wiggins, 78 Ind. 297,

holding that an averment of a promise to pay
plaintiff's attorney fee does not show plain-

tiff' to be the payee.

Kentucky.—Cooper v. Poston, 1 Duv. ( Ky.

)

92, 85 Am. Dee. 610.

[XIV, D, 1, b, (in), (a)]
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(b) Words of Description. A note in which the payee is referred to by
description may> be declared on in his individual name, or where the words of

description are set out in plaintifiE's pleading they may be rejected as surplusage.®'

(c) Pesignation iy Description in Instrument. It is sufficient to allege the

execution of the instrument sued on to the payee or payees thereof as he or they

are therein designated or described, and in the case of a firm, without an aver-

ment of their firm-name or style.*'

(d) Misdescription in Instrument. So where the person intended is improp-

erly described, the real party may be designated as payee,*^ or he may declare

Oregon.— Thompson v. Kathbun, 18 Oreg.

202, 22 Fac. 837.

Canada.— Munro v. Cox, 30 XJ. C. Q. B. 363.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1456.

In Alabama the legal effect of a complaint
in the statutory form is as if there were an
express averment that the note was payable

to plaintiff. Beggs v. Arnotte, 80 Ala. 179;

Gumming v. Richards, 32 Ala. 459; Letondal
V. Huguenin, 26 Ala. 552.

A note payable to no one cannot be de-

clared on as payable to a designated person.

Thompson v. Eathbun, 18 Oreg. 202, 22 Pac.

837.

A note payable to the order of at the
oflBce of a person named is improperly de-

scribed as payable to such person. Thompson
V. Rathbun, 18 Oreg. 202, 22 Pac. 837.

For use of another.— A note payable to a
person named or order, for the use of another,

may be declared on without noticing the trust.

Munro v. Cox, 30 U. C. Q. B. 363.

If the note is made a part of the complaint,
failure to aver to whom it was made payable
is immaterial. Jaqua v. Woodbury, 3 Ind.

App. 289, 29 N. E. 573.

Where the names of the maker and the
payee are the same it need not be averred
that they are different persons. Cooper v.

Poston, 1 Duv. (Ivy.) 92, 85 Am. Dec. 610.

60. Wright v. Rice, 56 Ala. 43; McKinney
V. Harter, 7 Blacltf. (Ind.) 385, 43 Am. Dec.

96; Buffum v. Chadwick, 8 Mass. 103; Davis
V. Garr, 6 N. Y. 124, 55 Am. Dec. 387.

Where plaintiff styles himself executor or

administrator, and declares on a note pay-
able to himself in that capacity, but the dec-

laration does not aver that the note is assets

of the estate, the words " executor," etc., are

a mere descriptio personw. Arrington v.

Hair, 19 Ala. 243.

61. Arkansas.— Reynolds v. Roth, 61 Ark.

317, 33 S. W. 105.

Illinois.— Wilcox v. Woods, 4 111. 51.

Indiana.— Lucas v. Baldwin, 97 Ind. 471;
Smith V. Blatchford, 2 Ind. 184, 52 Am. Dec.

504; Phipps v. Addison, 7 Blackf. (Ind.) 375;

Budd V. Wilkinson, 5 Blackf. (Ind.) 264;

Cooper V. Drouillard, 5 Blackf. (Ind.) 152;

Stout V. Hicks, 5 Blackf. (Ind.) 49.

Michigan.— Shaw v. Fortine, 98 Mich. 254,

57 N. W. 128.

Minnesota.— Hayward v. Grant, 13 Minn.

165, 97 Am. Dec. 228.

Missouri.— Lee v. Hunt, Mo. 163; Dyer

[XIV. D, 1. b, (ill), (b)]

V. Sublette, 6 Mo. 14; Tabor v. Jameson, 5

Mo. 494.

New York.— Cochran v. Scott, 3 Wend.
(N. Y.) 229.

Ohio.— Rice v. Goodenow, Tapp. (Ohio)
126.

South Carolina.— Haviland v. Simons, 4
Rich. (S. C.) 338.

Texas.— Edmundson v. Yates, 35 Tex. 373.

United States.— Thompson v. Cook, 2 Mc-
lean (U. S.) 122, 23 Fed. Cas. No. 13,952.

Contra, Gooderham v. Garden, 12 U. C.

Q. B. 521 ; Moffatt v. Vance, 7 U. C. Q. B.

142; Montreal City Bank v. Eccles, 5 U. C.

ii. B. r.oa.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1456.

Where a copy of the note is set out, an
allegation that the promise was made to the

payees by the style, etc., is unnecessary.

Jackson v. Burgert, 28 Ind. 36.

Necessity of identification.— Under a stat-

ute allowing a note to be filed as the state

of demand, in an action by partners, it is

not sufficient to file a note payable to A &
Co., without a suggestion on the record that

the promise was made to plaintiffs by the

name of A & Co. Hughes f. Walker, 4
Blackf. (Ind.) 50. Wh^re a declaration avers

that a note is made payable to plaintiffs by
the name and style of C and B, such note

may be read in evidence, although plaintiffs

declare in the name of E C and J B, with-

out alleging that they were partners, or that

the note was made payable in any joint char-

acter. Wright V. Meade, 27 111. 515; Wright
V. Curtis, 27 111. 514; Wardell v. Pinney, 1

Wend. (N. Y.) 217.

A declaration on an order payable to two
persons by their surnames, which avers an
indebtedness thereon to them, stating their

names in full, sufficiently identifies plaintiffs

as the payees. St. James Church v. Moore, 1

Ind. 289.

63. Patterson v. Graves, 5 Blackf. (Ind.)

593.

A corporation in an action on a note pay-

able to its treasurer need not allege that the

note was made payable to the corporation in

the name of its treasurer. Rutland, etc., R.

Co. V. Cole, 24 Vt. 33.

Delivery to person other than payee named.
— An allegation that the note in suit was
executed for the purpose of delivery to the

payee named therein, and that, on his refusal

to accept, it was delivered to plaintiff for a
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npon the instrument in his proper name and prove that he was the person

intended,^ and his assignee may make the like averment and proof.^

(iv) As TO Place OF Making. Except where so required by statute it is

unnecessary to allege the place of making of a bill or note, unless it was made in

a foreign state or country, and it is sought to recover interest or damages dif-

ferent from that allowed by the law of the forum,^^ and unless it is stated that

the instrument was drawn or made without the state, it will be regarded as a

domestic bill or note.^^ It will be presumed that the instrument was made where
it bears date.^' If, however, it is material to allege the place of making it should

be set forth with substantial accuracy.**

(v) As TO Time of Making. The date of the instrument is a material part

thereof and should be averred,*' although where the instrument is set out prima
facie it will be taken to have been made at the time it bears date™ or purports to

have been drawnJ' So an allegation that a note was made on a certain day is

tantamount to alleging that it was dated on that day.''^ And there are decisions

to the effect that the omission of the date or a misdescription thereof will not
necessarily vitiate the pleading.'*

valuable consideration is an averment that
the note was made to the latter, by the name
of the payee. Rhyan v. Dunnigan, 76 Ind.

179.

63. Taylor v. Strickland, 37 Ala. 642. See
also Bonner v. Gordon, 63 111. 443, where the

note in suit was payable to the order of a
national bank, and plaintiff, an individual,

declared on it as payable to his order by the

name and style of the bank, and a demurrer
to it was overruled on the ground that while
the statement was extraordinary the fact was
not impossible.

64. Taylor v. Strickland, 37 Ala. 642.

65. Matlock v. Purefoy, 18 Ark. 492 ; Swin-

ney v. Burnside, 17 Ark. 38; Semon v. Hill,

7 Ark. 70; Houriet v. Morris, 3 Campb.
303.

A misdescription as to the place where a

note was executed is immaterial. Watkins
V. Weaver, 4 Ark. 556.

66. Rowland v. Hoover, 2 How. (Miss.)

769.

67. Brown v. Weldon, 71 Cal. 393, 12 Pac.

280. See also infra, XIV, E, 1, a, (i)
,
(b) .

The place of the date need not be averred.

— Reagan v. Maze, 4 Blackf. (Ind.) 344.

68. The true date should be set out and

the venue laid under a videlicet. Munroe v.

Cooper, 5 Pick. (Mass.) 412.

SufSciency.— An averment that the note in

suit was made in "Kemper county, Missis-

sippi," sufficiently alleges the making of the

note in the state of Mississippi. Dunn v.

Clement, 2 Ala. 392.

A mere recital that the payees are of a

foreign state is not the equivalent of an aver-

ment that their office is at such place or that

the note was there executed. Whitlock v.

Castro, 22 Xex. 108.

It is not a misdescription to allege that de-

fendant made the instrument at a specified

pl.ace, although it does not appear on its face

to have been made there. Anderson v. Brown,

Morr. (Iowa) 158.

Where the place of drawing is not disclosed

in an action on a bill of exchange, it will, on
demurrer, be inferred to be that stated in the
margin of the declaration. Moore v. Brad-
ford, 3 Ala. 550. And see Swinney v. Burn-
side, 17 Ark. 38.

69. Manning v. Haas, 5 Colo. 37 ; Savage
r. Aills, 2 T. B. Mon. (Ky.) 93; Stapp v.

Lapslev, Litt. Sel. Cas. (Ky.) 238; Banks v.

Coyle,'2 A. K. Marsh. (Ky.) 564; Stephens
V. Graham, 7 Serg. & R. (Pa.) 505, 10 Am.
Dec. 485; Church v. Feterow, 2 Penr. & W.
(Pa.) 301; Tobler v. Stubblefleld, 32 Tex.

188. See also Hanly v. Real Estate Bank, 4
Ark. 598; Withrow^'. Wiley, 3 Ind. 379.

70. Brown r. Weldon, 71 Cal. 393, 12 Pac.

280; Totten v. Cooke, 2 Mete. (Ky.) 275
(where the petition was held sufficient, al-

though the date of the note was omitted, the
note being filed with and made a part of the
pleading)

.

71. De la Courtier v. Bellamy, 2 Show.
422.

72. Walker v. Welch, 13 111. 674; Robinson
V. Grandy, 50 Vt. 122; Giles v. Bourne, 2

Chit. 300, 6 M. & S. 73, 18 E. C. L. 646.

But see Salisbury v. Wilson, Tapp. (Ohio)

198, holding that averring that a note was
made on a particular day is not averring

that it was dated on such day; and that,

where the note is without date as to the

year, there is no variance.

73. Smith v. Lord, 2 D. & L. 759, 9 Jur.

450, 14 Jj. J. Q. B. 112.

After verdict an omission of or a misstate-

ment as to the date or time of the making
of the note may be disregarded. Cater v.

Hunter, 3 Ala. 30; Vandervere v. Ogburn, 2

K. J. L. 63.

A variance between the day on which the
instrument is stated to be drawn and that

on which it really is drawn is immaterial.

Coxon ;;. Lyon, 2 Campb. 307 note.

Plaintiff is not estopped by a recital of the

date from showing that the note was made
on a different day. Banks v. Coyle, 2 A. K..

Marsh. (Ky.) 564.

[XIV, D, 1, b, (V)]
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(vi) As TO Place of Payment. If a note or bill is made payable at a par-

ticular place the place of payment must be averred.'* It will be sufficient, Low-
ever, if the place is described with substantial accuracy,'^ but if the note is set out

the place of payment therein stated is sufficiently averred ™ and in the absence of

an express averment the place of payment will be presumed to be the same as the

place of making."
(vii) As TO TuiE OF Payment— (a) Time Fixed hy Instrument. Where

the instrument by its terms fixes the time of payment the declaration should
appropriately allege that time;'^ and unless it appears that the instrument
is due the declaration is bad, because failing to show an accrued cause of

action."

(b) Time Not Fixed hy Instrument. If no time of payment is specified in

the instrument, it may be described in the complaint, declaration, or petition as

payable on demand.^"

(c) Necessity of Excess Averment. If it appears from the pleading as a

74. Arkansas.— Sumner v. Ford, 3 Ark.
389.

Illinois.—Childs v. Laflin, 55 111. 156; Lowe
V. Bliss, 24 111. 168, 76 Am. Dec. 742.

Kentucky.—Graham v. Louisville City Nat.
Bank, 103 Ky. 641, 20 Ky. L. Rep. 295, 45
S. W. 870.

United States.— Covington v. Comstoek, 14

Pet. (U. S.) 43, 10 L. ed. 346; Sebree v. Dorr,
9 Wheat. (U. S.) 558, 6 L. ed. 160.

England.— Exon v. Russell, 4 M. & S. 505

;

Hodge V. Pillis, 3 Campb. 463.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1457.

In Kentucky to place a note on the footing

of a bill of exchange it must be alleged that
the bank where the note was made payable
was a banking corporation organized within
the state, and created under and by virtue of

the national banking act. Graham v. Louis-
ville City Nat. Bank, 103 Ky. 641, 20 Ky. L.

Rep. 295, 45 S. W. Rep. 870.

75. A complaint on a note payable " at

the First National Bank of New Albany

"

need not aver that New Albany is in the state,

and that the bank is located at that place.

Glenn v. Porter, 49 Ind. 500.

Presumption as to location of bank.

—

V/here a note made in the state is payable
at a bank, it will be presumed that the bank
is within the state. Graham r. Louisville

City Nat. Bank, 103 Ky. 641, 20 Ky. L. Rep.
295, 45 S. W. 870. See also Zink v. Dick, 1

Ind. App. 269, 27 N. E. 622, holding that in

an action on a note assigned before maturity,
payable at a bank, the fact that the bank was
not a bank " in this state," within the mean-
ing of Ind. Rev. Stat. (1881), § 5506, mak-
ing notes payable to bearer in a bank " in

this state " negotiable as inland bills of ex-

change, is matter of defense, and need not be
negatived in the complaint.

76. Sydnor r. Hurd, 8 Tex. 98.

77. Dunn v. Clement, 2 Ala. 392. See also

infra, XIV, E, 1, h, (viii).

78. Osborne v. Fulton, 1 Blackf. (Ind.)

-233; Morris r. Fort, 2 McCord (S. C.) 397;
Seligson r. Hobby, 51 Tex. 147; Sebree v.

[XIV, D, 1, b, (VI)]

Dorr, 9 Wheat. (U. S.) 558, 6 L. ed. 160;
Page V. Alexandria Bank, 7 Wheat. (U. S.)

35, 5 L. ed. 390; Sheehy v. Mandeville, 7
Cranch (U. S.) 208, 3 L. ed. 317; Earhart v.

Campbell, Hempst. (U. S.) 48, 8 Fed. Cas.
No. 4,241o.

Election by holder.— Where the only thing
necessary to the maturity of a note is the
holder's election that it should mature, an
averment that he has demanded payment is,

unless specially excepted to, a sufficient aver-
ment of notice that he has made the election

and that the debt is due. Graham v. Miller,

(Tex. 1894) 24 S. W. 1107. An averment of

a failure to pay an instalment of interest

when it became due by the terms of the note,

and that plaintiff elected to declare and did
declare the principal sum and the interest

thereon due and payable, sufficiently avers an
election at the time the interest became due.

Fletcher v. Dennison, 101 Cal. 292, 35 Pac.

868.

Misstatement.— Describing a note payable
on a day certain as payable " on or before

"

that day is a harmless misstatement. Morton
V. Tennj', 16 111. 494.

Aider by judgment.— The error of misstat-

ing the day on which the note was payable is

cured by judgment by default. Crawford v.

Camfield, 6 Ala. 153.

79. Seldonridge i: Connable, 32 Ind. 375;
Savage r. Aills, 2 T. B. Mon. (Ky.) 93.

80. Connecticut.— Bacon v. Page, 1 Conn.
404.

Indiana.—-Osborne v. Fulton, 1 Blackf.

(Ind.) 233.

Iowa.—Green v. Drebilbis, 1 Greene (Iowa)

552.

Kentucky.— Pavne v. Mattox, 1 Bibb ( Ky.

)

164.

Neio York.— Herrick v. Bennett, 8 Johns.

(N. Y.) 374.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1458.

The words " on demand " need not be used,

if words of equal import aver the time of

payment. Green v. Drebilbis, 1 Greene (Iowa)

552.
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whole that the instrument actually matured before suit brought, the absence of a

positive averment is immaterial.'^

(d) Failure to Allege Time— (1) Peesumption. If the time of the matu-

rity of the note is not stated it will be presumed to be due presently or on
demand.^

(2) Supply of Omission— (a) By Copt op Instrument. The omission of an
express averment of the time of payment is supplied by the note itself when it

is made a part of plaintifE's pleading or is filed with it as required by statute.'^

(b) By Record. Although there is no direct averment of the time of payment,
if the record shows that the action was instituted after the note matured, that

fact will be deemed sufficient.^

(e) Days of Grace. It is enough to state that the note was payable as drawn
without referring to days of grace.'^

(f) Extension of Time. An agreement extending the time of payment need
not be noticed— such an agreement being matter of defense.^'

81. Schuttler v. King, 13 Mont. 226, 33
Pac. 938; Gillespie v. Brown, (Tex. Civ. App.
1895) 30 S. W. 448.

Illustrations.— A complaint alleging that,

on a certain day and at a certain place, de-

fendant, by his note, for value received, prom-
ised to pay to plaintiff or bearer a specified

sum, and that he had not paid it, but is in-

debted to plaintiff, is sufficient, although it

does not allege whether the same is due or

not. Peets v. Bratt, 6 Barb. (N. Y.) 662.

Where in declaring on a note, dated April 17,

1857, the note was described in its terms
as " payable six months after the date thereof,
' to wit, on the 17th day of October, 1857,'

"

it was held that an allegation of the day on
which it fell due was mere surplusage and if

incorrect would not vitiate the pleading.

Archer v. Claflin, 31 111. 306. A petition al-

leging the date of the note, and that it bore

interest from date, and further that defend-

ant, although often requested, had never paid

said note, or any part thereof except thirty-

five dollars heretofore mentioned, but the

same remains still due and unpaid, suffi-

ciently alleges that the debt is due, as against

a general demurrer. Pennington v. Schwartz,

70 Tex. 211, 8 S. W. 32.
" Due."— In a statutory proceeding on an

indebtedness evidenced by an unmatured note,

which was described as " due," but which

from other parts of the petition appeared

not yet to have matured, it was held on de-

n-'urrer that the word " due " must be con-

strued to mean as it does in the saying,
" Debitvm in prwsenti solvendum in futuro,"

and the demurrer was overruled. Kritzer v.

Smith, 21 Mo. 296.

According to tenor of bill.— An obligation

to pay on a day certain is properly described,

in a declaration, as an obligation to pay on

request, " according to the tenor and effect

of the said bill." McMahan v. Murphy, 1

Bailey (S. C.) 535.

Clerical omission.— A declaration on a note

payable in three months from date is not bad

because averring the time of maturity to be

"three from date," where it is thereafter

averred that " the said three months from the

date of said note have long since elapsed."

Passumpsio Bank v. Goss, 31 Vt. 315.

82. Campbell v. Worman, 58 Minn. 561, 60
N. W. 668; Chamberlain v. Tiner, 31 Minn.
371, 18 N. W. 97; Libby v. Mikelborg, 28
Minn. 38, 8 N". W. 903; Libby v. Husby, 28
Minn. 40, 8 K. W. 903; White v. Tarbell, 27
Vt. 573 ; Terry v. Milwaukee, 15 Wis. 490.

83. Taylor v. Hearn, 131 Ind. 537, 31 N. E.

201; West v. Hayes, 104 Ind. 251, 3 N. E.
932; Brush v. Raney, 34 Ind. 416; Womack
V. Womack, 9 Ind. 288 ; Postel v. Dard, 1 Ind.

App. 252, 27 N. E. 584; Burton v. White, 1

Bush (Ky.) 9. Contra, Villiers v. Lewis, 1

Handy (Ohio) 38, 12 Ohio Dec. (Reprint) 15.

Contingency.—Where the note in suit stipu-

lated that on failure to pay any of the at-

tached interest coupons the entire amount
should become immediately due, but the copy
set out in the complaint, the correctness of

which was not questioned, did not contain

such provision it was held that equitable de-

fenses were not available against a purchaser
before the date of fmal maturity but after an
interest coupon had become delinquent. Beach
l: Bennett, 66 Pac. 567.

84. Where the record shows the commence-
ment of the action after the maturity of the

note on which a recovery is sought, the com-
plaint will possibly be sufficient, although de-

fault is not specifically alleged. Cummings v.

Citizens' Bldg., etc., Assoc, 142 Ind. 600, 42
>:. E. 213.

Aider by writ.— The want of a direct aver-

ment that the note sued on became due be-

fore the commencement of the action, may be
supplied by reference to the writ. Friend
V. Pitman, 92 Me. 121, 42 Atl. 317; Hale v.

Velper, Smith (N. H.) 283.

85. Roberts v. Corby, 86 111. 182 ; Padwick
V. Turner, 11 Q. B. 124, 63 E. C. L. 124.

86. Pike v. Mott, 5 Vt. 108. See also

Preider v. Lienkauff, 92 Ala. 469, 8 So. 758,

a creditor's bill, where complainant sought to

show the change in the time of payment of

an unmatured note held by him, and in which
it was held that an allegation of an offer

to discount it on the moat liberal terms,
which offer was accepted, was too vague to

[XIV, D, 1 b, (vu), (f)]
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(viii) ^^r TO Promise— (a) Necessojry Allegations — (1) In General.
With certain exceptions, as where a promise to pay arises from the character of
the instrument and the relation thereto, of the party sought to be charged,^'' or
the rule of the common law has been abrogated, such a promise must be expressly
averred.^

(2) Action by Beaeee. The holder of a note payable to bearer need not
allege a promise to himself.^'

(3) Action by Assignee. The assignee of a note, when suing the maker,
need not allege a promise by the latter to pay him.'"

(b) Sufficiency of Allegations— (1) In Geneeal. It is sufficient to allege a
bare promise and to leave the mode of it to the proof,'' and the absence of a

specific averment of a promise to pay will not invalidate the pleading, if taken
as a whole it fairly appears that a promise was in fact made or such a promise can
be implied as a matter of law.'^

(2) Exhibition of Insteument. In many jurisdictions the exhibition of the
bill or note, by incorporation in the complaint or otherwise, is a sufficient aver-

ment of the promise without a distinct substantive allegation.'^

show that the date of maturity had been
changed to the time of such proposition.

An averment that " there is now due " a
certain sum on the note sued on is sufficient,

although the note contains a stipulation that
it shall be extended if certain taxes are not
collected by a specified date, without aver-

ring that such taxes have been collected. Re-
volving Scraper Co. v. Tuttle, 61 Iowa 423,

16 N. W. 353, 47 Am. Rep. 816.

87. Thus it had been held that an express
promise need not be laid in a declaration
against the drawer (Starke v. Cheesman,
Carth. 509, 1 Ld. Eaym. 538, 1 Salk. 128) or
accepter (Wegerseoflfe v. Keene, Str. 214) of

a bill of exchange, in an action by an indorsee
against successive indorsers (Aitkin v. Leon-
ard, 11 U. C. Q. B. 98), or by a payee or in-

dorsee against the maker (Whitney v. Woods,
5 U. C. Q. B. 572) ; neither need a promise to

pay after protest be averred ( Starke v. Chees-
man, Carth. 509, 1 Ld. Raym. 538, 1 Salk.

128).
88. California.— Pilster v. Highton, ( Cal.

1892) 31 Pac. 580.

Eenlucky.— Parks v. Buckler, 7 Ky. L.

Rep. 527.

New Jersei/.— Montague v. Church School
Dist. No. 3, 34 N. J. L. 218.

Virgina.— Cooke v. Simms, 2 Call. ( Va.

)

39.

United States.—Earhart v. Campbell,
Hempst. (U. S.) 48, 8 Fed. Cas. No. 4,241a.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1455.

Averment of execution.— An averment of a
promise to pay which is only inferentially

involved in a statement that defendant " ex-

ecuted a note " is bad pleading, and insuffi-

cient on special exception, although good on
general demurrer. Graves v. Drane, 66 Tex.

658, 1 S. W. 905.

A promise to pay by the executor of a de-
ceased indorser must be alleged, where the
note has matured after his testator's death.

[XIV. D, 1, b, (viii), (a), (1)]

Bank of British North America v. Jones, 7
U. C. Q. B. 166.

In Kentucky a petition founded on a note
must so set out the promise, its terms, and its

breach as to enable the court to render a
judgment, on tie failure of the payers to
make defense, without being compelled to re-

sort to the note on file to ascertain these
facts. Huffaker v. Monticello Nat. Bank, 12
Bush (Ky.) 287.

89. Bond v. Central Bank, 2 Ga. 92; Gil-
bert V. Nantucket Bank, 5 Mass. 97 ; Dole v.

Weeks, 4 Mass. 451; Waynam 17. Bend, 1

Campb. 175.

90. Conklin v. Harris, 5 Ala. 213.

91. Epperly L\ Little, 6 Ind. 344; Mahan
V. Sherman, 8 Blackf. (Ind.) 63; Sanders v.

Anderson, 21 Mo. 402; Montpelier Bank v.

Russell, 27 Vt. 719.

92. Quigley v. Artebum, 17 Ky. L. Rep.
565, 32 S. W. 165; Kendall v. Lewis, 10 Ky.
L. Rep. 362 ; Lent V. Padelford, 10 Mass. 230,

6 Am. Deo. 119; Kansas City First Nat.
Bank v. Landis, 34 Mo. App. 433; Schuttler
V. King, 13 Mont. 226, 33 Pac. 938.

For example averments that plaintiffs are
the holders of certain bills of exchange, drawn
by the agent of defendant, and accepted by
him, pursuant to a special agreement for that
purpose between the parties, and that the
bills were dravra on a sufficient consider-
ation, and were duly accepted by defendant,
and were protested for non-payment, suffi-

ciently shows a promise and undertaking
creating a legal liability. Central Ohio R.
Co. V. Thompson, 2 Bond (U. S.) 296, 5 Fed.
Cas. No. 2,550.

93. Alabama.—Adams v. McMillan, 8 Port.
(Ala.) 445.

California.— Brown v. Weldon, 71 Cal. 393,
12 Pac. 280.

Indiana.— Reynolds v. Baldwin, 93 Ind. 57.

Texas.— Spencer v. McCarty, 46 Tex. 213;
Fennell v. Morrison, 37 Tex. 156.'

'Wisconsin.— Noonan v. Ilsley, 21 Wis. 138.
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(ix) As TO Consideration— (a) General Rule. At common law prior to

tlie passage of the statute of Anne an action of debt could not be maintained on
a promissory note as such, but the payee was required to declare on the contract

and state the real consideration ;
^ but one of the effects of that statute ^' was to

permit an action on a promissory note without alleging a consideration.^^ Hence
where the instrument is negotiable, itself imports a consideration, or its nature is

such that a consideration will be implied, unless otherwise provided by statute, a

consideration therefor need not be alleged.^ Under similar circumstances it is

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1455.

Where the note is filed as a hill of particu-
lars, it becomes a part of the complaint, and
the complaint is deemed to allege defendant's
promise as it appears in the note. Salomon
V. Hopkins, 61 Conn. 47, 23 Atl. 716.

94. Stephens v. Crostwait, 3 Bibb (Ky.)
222; Peasley v. Boatwright, 2 Leigh (Va.)
195 Iciting Pearson v. Garrett, Comb. 227]

;

Trier v. Bridgman, 2 East 359; Story v. At-
kins, 2 Ld. Raym. 1427; Clerke v. Martin, 2
Ld. Raym. 757.

95. 3 & 4 Anne, c. 9, § 1, in effect provides
that all notes signed by a person, promising
to pay to another, his order, or bearer, any
sum of money shall be construed to be by
virtue thereof, due and payable to any person •

to whom the same is made payable.

96. Peasley v. Boatwright, 2 Leigh (Va.)

195.

97. Alabama.— Thompson v. Hall, 16 Ala.

204; Thompson v. Armstrong, 5 Ala. 383;

Jones V. Rives, 3 Ala. 11; Hunley v. Lang, 5

Port. (Ala.) 154; McMahon v. Crockett,

Minor (Ala.) 362; Bowie v. Foster, Minor
(Ala.) 264; Allen v. Dickson, Minor (Ala.) 119.

California.— Younglove v. Cunningham,
(Cal. 1896) 43 Pac. 755; Henke v. Eureka
Endowment Assoc, 100 Cal. 429, 34 Pac.

1089; Poirier v. Gravel, 88 Cal. 79, 25 Pac.

962.

Colorado.— Travelers' Ins. Co. v. Denver, 11

•Colo. 434, 18 Pac. 556.

Connecticut.— Camp v. Tompkins, 9 Conn.

545.

District of Columiia.— Johnson v. Wright,

2 App. Cas. (D. C.) 216.

Illinois.— Hulme v. Renwick, 16 111. 371;

Mason v. Buekmaster, 1 111. 27. But see Con-

nolly v. Cottle, 1 111. 364.

Indiana.— Louisville, etc., R. Co. v. Cald-

well, 98 Ind. 245; Keesling v. Watson, 91 Ind.

578; Du Pont v. Beck, 81 Ind.' 271; Durland

V. Piteairn, 51 Ind. 426; Tibbetts v. Thatcher,

14 Ind. 86; Hamilton v. Newcastle, etc., R.

Co., 9 Ind. 359 ; Nichols v. Woodruff, 8 Blackf.

(Ind.) 493; Chapman v. Ellison, 7 Blackf.

(Ind.) 46; Findley v. Cooley, 1 Blackf. (Ind.)

262 ; Spurgeon v. Swain, 13 Ind. App. 188, 41

N. E. 397.

Kentucky/.—Early v. McCart, 2 Dana (Ky.)

414; Brown v. Hall, 2 A. K. Marsh. (Ky.)

599; MeCurdy v. Dudley, 1 A. K. Marsh.

(Ky.) 288; Mullikin v. Mullikin, 15 Ky. L.

Rep. 609, 23 S. W. 352, 25 S. W. 598.

Massachusetts.—Gilbert v. Nantucket Bank,

6 Mass. 97.

Minnesota.— Elmquist v. Markoe, 39 Minn.
494, 40 N. W. 825 [following Fronk v. Irgins,

27 Minn. 43, 6 N. W. 380] ; Adams t>. Adams,
25 Minn. 72; Linney v. King, 21 Minn. 514;
Hayward v. Grant, 13 Minn. 165, 97 Am. Dec.
228.

Missouri.— Taylor v. Newman, 77 Mo. 257

;

Glasscock v. Glasscock, 66 Mo. 627; Ritten-

house V. Ammerman, 64 Mo. 197, 27 Am. Rep.
215; Bateson v. Clark, 37 Mo. 31; Muldrow
V. Caldwell, 7 Mo. 563; Rector v. Fornier, 1

Mo. 204.

New Hampshire.— Horn v. Fuller, 6 N. H.
511.

New York.— Underbill v. Phillips, 10 Hun
(N. Y.) 591; Paine v. Noelke, 43 N. Y. Super.
Ct. 176, 54 How. Pr. (N. Y.) 333; Guggen-
heim V. Goldberger, 7 Misc. (N. Y.) 740, 27
N. Y. Suppl. 422, 58 N. Y. St. 34; Mt. Morris
Bank v. Lawson, 7 Misc. (N. Y.) 228, 27 N. Y.

Suppl. 272, 58 N. Y. St. 25 ; Benson v. Couch-
man, 1 Code Rep. (N. Y.) 119; Goshen, etc.,

Turnpike Road Co. v. Hurtin, 9 Johns. (N.Y.)
217, 6 Am. Dee. 273. And see Sprague v.

Sprague, 80 Hun (N. Y.) 285, 30 N. Y. Suppl.
162, 61 N. Y. St. 862.

OMo.^ Ring V. Foster, 6 Ohio 279; Rich-
mond V. Patterson, 3 Ohio 368; Mors v. Mc-
Cloud, 2 Ohio 5 ; Dugan v. Campbell, 1 Ohio
115.

South Carolina.— Hubble v. Fogartie, 3

Rich. (S. C.) 413, 45 Am. Dec. 775.

Texas.—-Henderson v. Glass, 16 Tex. 559;
Williams v. Edwards, 15 Tex. 41 ; Perry v.

Rice, 10 Tex. 367.

Virginia.— Peasley v. Boatwright, 2 Leigh
(Va.) 195; Crawford v. Daigh, 2 Va. Cas.

521. See also Jackson v. Jackson, 10 Leigh
(Va. ) 448, where it was said that it was an
open question whether assumpsit would lie

under the statute without alleging a consid-

eration.

West Virginia..— Cheuvront v. Bee, 44
W. Va. 103, 28 S. E. 751 ; McClain v. Lowther,
35 W. Va. 297, 13 S. E. 1003.

England.— Bond v. Stockdale, 7 D. & R.
140, 16 E. C. L. 278; Coombs v. Ingram, 4
D. & R. 211, 16 E. 0. L. 194.

Canada.— Parsons v. Jones, 16 U. 0. Q. B.

274.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1477.

A note for the payment of annual sums
until the execution of certain deeds is, un-
der the statute, like a note under the statute

of Anne, a debt per se, and may be declared

on without the averment of any consideration.

Arnold v. Brown, 3 Blackf. (Ind.) 273.

[XIV, D, 1. b, (IX). (a)]
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unnecessary for the transaction out of which the consideration arose to be detailed
in the plaintiff's pleading.'^

(b) Exceptions to Rule. Where from the nature of the action ^' or the par-
ticular circumstances it is necessary that it should appear that the instrument was
given for a consideration that fact must be duly alleged to entitle plaintiff to

recover.^ Hence a consideration for the execution of the instrument must be
alleged as to a stranger who is sought to be held as a surety or the like.^

(c) Non -Negotiable Instruments. In an action on an instrument not within
the law merchant or negotiable by statute a consideration must be averred, either

expressly or by showing an acknowledgment of a consideration on the face of the
instrument.^

Lost note.— A statute permitting profert
of the note instead of an averment of the
consideration is not applicable to a lost note,

as to which the consideration must be averred.

Stephens v. Crostwait, 3 Bibb (Ky.) 222.

Married woman's note.— A declaration on
a note which does not disclose defendant's

coverture, which is first set up by defendant's

plea or answer, is not defective as stating no
cause of action, on the ground that it does

not show that the note sued on was founded
on such consideration as would make defend-

ant liable. Grubbs v. Collins, 54 Miss. 485.

Unauthorized note.— A note, which, as ap-

pears from the complaint, was made without

authority, does not import any consideration.

Brown v. Rouse, 93 Cal. 237, 28 Pae. 1044.

Forbearance.— Where a petition on a writ-

ten promise to pay money alleges forbearance

as the consideration thereof, it should state

the time of the forbearance actually given.

An allegation that the creditor gave his debtor

further time and did forbear to enforce pay-

ment is insufficient. Glasscock v. Glasscock,

66 Mo. 627.

In declaring on a bank-note, if defendant's

promise is alleged to have been made to

bearer, and plaintiff is alleged to be the

holder for a valuable consideration, the con-

sideration is sufficiently set forth. Gilbert

V. Nantucket Bank, 5 Mass. 97.

In Texas, consideration for the acceptance

of an order must be alleged. Summers v.

Sanders, (Tex. Civ. App. 1894) 28 S. W.
1038.

98. Carlisle v. David, 9 Ala. 858; Du Pont
V. Beck, 81 Ind. 271 ; Brown v. Southern
Michigan R. Co., 6 Abb. Pr. (N. Y.) 237.

A contemporaneous agreement which con-

stitutes the consideration need not be set

out. Perry v. Rice, 10 Tex. 367.

99. In assumpsit on a note not under seal,

a consideration must be averred in the decla-

ration. Hart V. Coram, 3 Bibb (Ky.) 26.

1. Rossiter v. Marsh, 4 Conn. 196. See

also Hemmenway v. Hickes, 4 Pick. (Mass.)

497, where it is questioned whether a com-

plaint on a promissory note should aver a
consideration.

Where a note is silent as to the considera-

tion in an action between the original par-

ties a consideration must be averred and
proved. Bourne v. Ward, 51 Me. 191.

Judgment by confession.— Where the de-

[XIV, D, 1, b, (ix), (a)]

sign of a statute authorizing judgments by
confession is to prevent fraud, a confession
which purports to describe the note con-
fessed must set out its consideration. Plum-
mer r. Plummer, 7 How. Pr. (N. Y.) 62.

Acceptance.— A petition in an action on a
draft drawn by and payable to plaintiff must
allege a consideration for its acceptance.
Robertson v. Phillips, 1 Tex. App. Civ. Cas.

§ 447, where it is intimated that such an al-

legation would be unnecessary if the draft

had gone into the hands of a third party.

The actual consideration alleged can alone
be recovered. Brown v. Rouse, 93 Cal. 237,
28 Pae. 1044.

2. Stone v. White, 8 Gray (Mass.) 589.

Indorser after maturity.— In an action on
a note, on the back of which defendant placed

his name after it was due, for a new consid-

eration, the declaration must state the whole'

consideration; and if this consist of several

things, and especially of something to be
done by plaintiff, plaintiff cannot recover

without alleging and proving all of them,
unless it be such as are frivolous and void.

Garrett v. Butler, 2 Strobh. (S. C.) 193.

Indorser to give credit.— An averment that
defendant put his name on the back of a note

with intent to give it a credit, and to induce

plaintiff to accept the same, and that the

note so indorsed was delivered to plaintiff

for a full and valuable consideration, is a

sufficient averment of a consideration for the

promise. Offutt v. Hall, 1 Cranch C. C-
(U. S.) 572, 18 Fed. Cas. No. 10,450.

3. GonnectxcMt.— National Sav. Bank l).

Cable, 73 Conn. 568, 48 Atl. 428.

Indiana.— See Nichols v. Woodruff, 8

Blackf. (Ind.) 493.

Kentucky.— Prior v. Linsey, 3 Bibb (Ky.)
76.

Massachusetts.— Hemmenway v. Hickes, 4"

Pick. (Mass.) 497.

Minnesota.—Priedman v. Johnson, 21 Minn.
12.

Mississippi.— Hardin i;. Pelan, 41 Miss..

112.

New Hampshire.— Odiorne v. Odiorne, 5

N. H. 315.

New Jersey.— Conover v. Stillwell, 34
N. J. L. 54.

New York.— Richardson v. Carpenter, 32.

Sweeny (N. Y.) 360; Jerome V. Whitney, T
Johns. (N. Y.) 321.
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(d) Sealed Notes. If it is alleged that the instrument is sealed no further

alleMtion of consideration is necessary/
(e) Sufficiency— Yalue Received. It will be sufficient to set forth the instru-

ment in terms or according to its legal effect and allege that it was given for value

received,^ or where it purports to be for value received to set it forth in full or

exhibit it without a specific averment.*
(f) Consideration of Gua/ranty. Although it is held that there must be a

distinct averment of a consideration for a guaranty by indorsement,'' the rule

seems to be that if the guaranty is a part of the original transaction no new con-

sideration is necessary to be averred in support of it ;
^ but otherwise where the

guaranty is subsequently made by a third party.'

(g) Aider of Defects. The omission to state, or a defective statement of, the
consideration may be aided by the subsequent pleadings, as by the answer,^" or by
production of the note, as where it is spread upon the record after oyer craved."

Pennsylvania.— Shee v. Megargee, 4 Pliila.

(Pa.) 7, 17 Leg. Int. (Pa.) 20.

Tennessee.— Head v. Wheeler, 2 Yerg.
(Tenn.) 50.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1477.

An averment of consideration will not con-
vert into a valid obligation to pay an instru-
ment which on oyer is shown to import no
validity or to have any validity. Harmon
V. James, 7 Ind. 263.

In an action on a joint note by husband
and wife, a judgment by default will be set

aside where the declaration contains no aver-

ment of separate benefit or that the note was
given for necessaries. Covington v. Burle-

aon, 28 Tex. 368; Trimble v. Miller, 24 Tex.

214. And see Bullock v. Hayter, 24 Tex. 9.

Note payable to maker.— The holder of a
note payable to the order of the maker, and
indorsed by him, cannot recover thereon with-

out averring a previous independent indebted-

ness, and that the note was executed to bind

the maker for such indebtedness, it not, of

itself, creating any. Muhling v. Sattler, 3

Mete. (Ky.) 285, 77 Am. Dec. 172.

4. Crenshaw v. Bullitt, 1 Blackf. (Ind.)

41; Angier v. Howard, 94 N. C. 27.

Unnecessary allegation of " value received."

— Where, in counting on a note under seal,

plaintiff, without setting out the note in

hceo verba, inserted the words " Value re-

ceived," which were not in the note, it was
held that the words were not descriptive of

the note, but merely an unnecessary allega-

tion, and therefore did not vitiate the dec-

laration. James v. Scott, 7 Port. (Ala.) 30;

Crenshaw v. Bullitt, 1 Blackf. (Ind.) 41.

5. Gaddy v. McCleave, 59 111. 182; Mc-
Donald V. Hare, 28 Ind. App. 227, 62 N. E.

501.

An averment that the note was " for value

received " is sustained by proof of a note not

containing these words, but reciting the par-

ticular consideration, jahies v. Scott, 7 Port.

(Ala.) 30; Bingham v. Calvert, 13 Ark. 399;

Bond V. Stockdale, 7 D. & R. 140, 16 E. C. L.

278; Coombs v. Ingram, 4 D. & R. 211, 16

E. C. L. 194.

6. Matlock V. Purefroy, 18 Ark. 492; Elm-
quist V. Markoe, 39 Minn. 494, 40 N. W. 825.

In Missouri the employment in the note
of the words operative under the statute to

make the note negotiable must appear in the
petition. Hart v. Harrison Wire Co., 91 Mo.
414, 4 S. W. 123, where the vice was that the
petition contained no allegation that the note
was " expressed to be for value received."

It is a sufficient setting forth of a note, if,

although the note described be not expressed
for a consideration, a consideration be al-

leged in the declaration. Leonard v. Walker,
Brayt. (Vt.) 203.

Judgment will not be arrested where no
consideration is specially alleged, if the in-

strument declared on shows a valuable con-

sideration. Kemble v. Lull, 3 McLean (U. S.)

272, 14 Fed. Cas. No. 7,683.

Variance.— In declaring on a note, tne
words " for value received " are regarded as
descriptive, and not as an averment only, and
a note not containing those words will not
support the declaration. Saxton v. Johnson,
10 Johns. (N. Y.) 418.

Where a copy of the note filed with the
complaint showed that it was given " for

value received," the omission of the com-
plaint to allege that it was so given is im-
material. Petree v. Fielder, 3 Ind. App. 127,

29 N. E. 271.

7. Greene v. Dodge, 2 'Ohio 430.

8. Joslyn v. Collinson, 26 111. 61; M. V.
Monarch Co. v. Terre Haute First Nat. Bank,
105 Ky. 336, 20 Ky. L. Rep. 1223, 49 S. W.
32. And see Clay v. Edgerton, 19 Ohio St.

549, 2 Am. Rep. 422.

9. Joslyn v. Collinson, 26 111. 61.

If the guaranty is by the payee it is im-
material that it was made after the execution

of the note. Judson v. Gookwin, 37 111. 286.

10. A complaint which counts on promises
by defendant " under his bond " is aided by
an answer which describes the promises as
" promissory notes," and which consequently

renders an allegation in the complaint of

consideration unnecessary. Salazar v. Tay-
lor, 18 Colo. 538, 33 Pac. 369.

11. An omission to aver a consideration is

cured by the defendant's craving oyer, thus

spreading on the record the writing which
purports a consideration. Edwards v. Wies-
ter, 2 A. K. Marsh. (Ky.) 382.

[XIV, D, 1, b, (ix), (g)]
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So too it has been held that an objection to a defect in this respect comes too

late after judgment.'^

(x) As TO Tbansfem, Indossmmen-t, and Ownership— (a) Transfer in
General— (1) Identification of Parties to Teansfee. Plaintiff must be
identified as the person to whom the note was transferred^^ by a holder or
indorsee having the legal title to the instrument;" but language substantially

showing a transfer by indorsement, assignment, or delivery will be sufficient. "'

"Words added to an indorser's name which do not restrict or qualify the transfer

of the instrument need not be noticed.*^

(2) Allegations as to Negotiabilitt— (a) In Gknekal. To charge an
indorser, the declaration must state facts which in law are necessary to make the
instrument negotiable."

12. An allegation that a note was executed

and delivered " for value received " is suffi-

cient against an objection made after judg-

ment. Campbell v. Worman, 58 Minn. 561,

60 N. W. 668.

13. Gurnee v. Beach, 40 Hun (N. Y.) 108;

Loomis V. Dorshimer, 8 How. Pr. (N. Y. ) 9.

See also Lord v. Ghesebrough, 4 Sandf.

(N. Y.) 696, 1 Code Eep. N. S. (N. Y.) 322;
Huntington Bank v. Hysell, 22 W. Va. 142.

Duly delivered.— An allegation that an un-
matured note was duly delivered to, and
came into the possession of, plaintiflf, without
averring by whom it was delivered, or for

what purpose, or that it was indorsed, is in-

sufficient. Parker v. Totten, 10 How. Pr.

(N. Y.) 233.

Indorsement to particular person.—-An al-

legation that the holder by a prior indorse-

ment " endorsed the note, by writing his name
across the back thereof, ... to the plain-

tiff," is an averment of an indorsement to a
particular person and not of a mere blank
indorsement. Toles v. Montague, 53 111. 384.

Variance with note filed.—-A demurrer will

not be sustained on the ground that there is

no averment that plaintiff is the same person
to whom the note purports to be assigned,

as the note, although filed, constitutes no
part of the petition, and cannot be referred

to on demurrer. Baker v. Berry, 37 Mo. 306.

14. Mechanics' Bank v. Donnell, 35 Mo.
373.

Sufficiency of allegation.— An allegation
that the note sued on was assigned, trans-

ferred, delivered, and indorsed to plaintiff is

a sufficient allegation that it was transferred
to plaintiff by the owner. Oishei v. Craven,
11 Misc. (N. Y.) 139, 31 N. Y. Suppl. 1021,
65 N. Y. St. 114, 24 N. Y. Civ. Proc. 301. An
allegation that, in writing, and prior to the
commencement of the action, the note sued on
was duly assigned and transferred to plain-

tiff, is a sufficient allegation that it was as-

signed and transferred by the payee named
therein. Topping v. Clay, 65 Minn. 346, 68
N. W. 34.

An allegation that a bill was duly indorsed
to plaintiff includes within itself an aver-

ment that it was indorsed by the payee.

Snelgrove v. Mobile Branch Bank, 5 Ala. 295.

Delivery of an indorsed note by an agent
is properly averred to be the act of the prin-
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cipal. Metropolitan Bank v. Engel, 66 N. Y.
App. Div. 273, 72 N. Y. Suppl. 691.
Owner or holder.— An averment that at

the time of transfer the transferrer was the
owner or holder of the instrument is not a.

legal conclusion and is sufficient. Stouten-
burg V. Lybrand, 13 Ohio St. 228.

Aider by verdict.— The omission of the
name of plaintiff's immediate indorser is

cured by verdict. Strader v. Alexander, 9
Port. (Ala.) 441.

Capacity of indorsee.— In an action by a
bank on a note indorsed to the maker to ne-
gotiate, plaintiff must disclose the capacity
in which the indorsee acted in negotiating the
instrument in question. Walker V: Ocean
Bank, 19 Ind. 247.

15. An allegation of possession and owner-
ship is sufficient. Lyddam v. Owensboro
Banking Co., 106 Ky. 706, 21 Ky. L. Rep.
320, 51 S. W. 453.

Indorsement to bank.—^An allegation of in-

dorsement to the cashier of plaintiff, a bank,
sufficiently alleges an indorsement to it.

Pratt V. Topeka Bank, 12 Kan. 570.

Joint and several guaranty.—-Under 111.

Eev. Stat. (1893), c. 76, § 3, providing that
" all joint obligations and covenants shall be

taken and held to be joint and several obli-

gations and covenants," an averment in an
action against one of two guarantors that

defendants " then and there guaranteed " is

no variance. Kaestner v. Chicago First Nat.

Bank, 170 111. 322, 48 N. E. 998.

Transfer to firm.—An allegation that plain-

tiffs were copartners in trade doing business

under the name of S. C. Howard and that

the note in suit was transferred to said S. 0.

Howard, shows a transfer to the firm. How-
ard V. Boorman, 17 Wis. 459.

16. McDonald v. Bailey, 14 Me. 101, where
the name of the indorser was immediately
preceded by the words ' eventually account-

able."

17. Townsend v. Chas. H. Heer Dry Goods
Co., 85 Mo. 503; Bateson v. Clark, 37 Mo.
31; Simmons v. Belt, 35 Mo. 461; Lindsay
V. Parsons, 34 Mo. 422; Jaccard v. Anderson,
32 Mo. 188.

Conclusion of law.— An allegation that the
note in suit was negotiable is a mere con-

elusion of law. Jaccard v. Anderson, 32 Mo.
188.
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(b) To Whom Instkument Payable— aa. To Order. At common law an indorser

in declaring against the maker of a note was required to aver that the instrument

was payable to order ;
'^ but where the common-law rule has been changed, so

that it is not essential to the valid transfer of a note that it should be so payable

the omission of such an averment is immaterial.'"

bb. To Bearer. A declaration on a note payable to a designated person " or

bearer " is not vitiated by the omission of the words " or bearer." ^

cc. To Fictitious Person. The bona fide holder of a bill drawn payable to a

fictitious payee or order may charge the drawer as the drawer of a bill payable to

bearer or may recover on a count stating the special circumstances of the case.^'

(3) Foreign Laws. If the rights of plaintiff are in anywise dependent on
the laws of a foreign state where the instrument in suit was transferred, such
laws so far as applicable must be averred ^ as a fact ;

^ otherwise it will be pre-

sumed that the common law there prevails.^

(b) Assignment— (1) Neoessaey Allegations— (a) Mode of Assignment.

The declaration should show whether the instrument on which the action is based
was assigned in writing or transferred by delivery,'^ where the mode of assign-

ment affects the question of making the assignor a party ;

"^ but unless the form
of the action is aflEected a mere averment of assignment will be suiEcient,^ with-

out stating it to be under the hand of the assignor,^ and will authorize a pre-

Assigned note.— Where a note is assign-

able by statute without words of negotiabil-

ity, in declaring on a note containing such
words as " order " or " bearer " they need not

be alleged, as they do not change the legal

effect of the note. Sappington v. Pulliam, 4
111. 385.

Forged note.— A note originally genuine
but on which the payee's indorsement is

forged is properly described as a " negotiable

promissory note." Beal v. Roberts, 113 Mass.
625.

Custom.—'Where a note is claimed to be
negotiable by force of an existing custom
such custom should be averred and proved.

Rindskoff v. Barrett, 11 Iowa 172.

18. Barriere v. Nairac, 2 Dall. (Pa.) 249,

I L. ed. .S68.

19. Maxwell v. Goodrum, 10 B. Mon.(Ky.)
286.

20. Matlock v. Purefoy, 18 Ark. 492.

21. Collis V. Emett, 1 H. Bl. 313.

22. Mendenhall v. Gately, 18 Ind. 149;
Brown v. Bunn, 16 Ind. 406.

Illustrations.— A statement of claim baaed
on an indorsement which is invalid in Penn-

sylvania is insufficient to support a recovery

on the ground that the indorsement was made
and delivered in New Jersey, in the absence

of an allegation to that effect, and an alle-

gation of the laws of New Jersey relative to

such indorsements. Cooke v. Addicks, 5 Pa.

Dist. 387. An averment that, by the law
of the place of the contract, plaintiff alone

could sue, is not sufficient. It will -be pre-

sumed that a statute is referred to, which
should have been set out. Wilson v. Clark,

II Ind. 385. Where a note made without but

payable within the state was assigned on
the day of its date it will be inferred on de-

murrer that the note was assigned in the

foreign state and the assignee may sue there-

rs]

on, although he could not if the assignment
was made within the state. Freeman's Bank
V. Ruckman, 16 Gratt. (Va.) 126.

23. In an action against an indorser, an
averment in the declaration, " that, by the
laws of the state of Georgia, where said en-\

dorsemeut was made, the said Daniel Mc-
Dougald became liable to pay said sum of

money, in said note specified, to said plain-

tiff," is but the statement of a conclusion
as to the effect of the foreign law, and the
rights and liabilities of the parties under
that law, and is therefore demurrable. Mc-
Dougald V. Rutherford, 30 Ala. 253.

24. Mendenhall v. Gately, 18 Ind.
149.

25. An allegation that the note was " as-
signed over and delivered," imports an as-

signment by delivery. Edison v. Frazier, 9
Ark. 219.

An allegation of assignment after maturity
will authorize a presumption of an assign-
ment in writing. Boynton v. Renwick, 46
111. 280.

In New York the purchaser of a note who
takes by delivery Heed not aver an indorse-
ment by the payee. Billings v. Jane, 11 Barb.
(N. Y.) 620.

Mode of objection.— Failure to state in the
declaration whether the assignment was made
by writing or by parol is matter for special
demurrer only. Satterwhite v. Lewis, Litt.

Sel. Cas. (Ky.) 60.

26. Treadway v. Cobb, 18 Ind. 36; Alex-
ander V. Gaar, 15 Ind. 89; Barcus v. Evans,
14 Ind. 381.

27. Hill V. Shalter, 73 Ind. 459; Cooper v.

Drouillard, 5 Blackf. (Ind.) 152; Union
Bank v. Tillard, 26 Md. 446.

28. Barter v. Ellis, 6 Blackf. (Ind.) 154,
[modifying Archer v. Spencer, 3 Blackf.
(Ind.) 405]. See also Kern v. Hazlerigg, 11

[XIV, D, 1, b, (X), (b), (1), (a)]
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sumption that the assignment was a separate instrument.* If, however, the

assignment is required to be indorsed on the instrument an assignment in that

mode mnst be averred,'" but an allegation of indorsement or assignment by the

payee is equivalent to an allegation of assignment by indorsement.'' .

(b) Consideration. Unless made necessary by statute, the consideration for

the assignment of commercial paper, or that it was for value received, need not

be alleged.'' Such an allegation is necessary, however, where the assignee of a

note seeks to recover of his assignor on the default of the maker."

(2) SuFFioiENcr OF Allegations. Assignment of the instrument in suit is

sufficiently shown by averments of a transfer in that mode.**

(3) Setting Out, Attaching, oe Filing Assignment. There must be a con-

formity with statutory provisions requiring plaintifE to set ont,'^ attach,'' or file

the assignment" through which he claims.

(4) STon-Negotiablb Instruments. In an action on non-negotiable paper by
a person other than the payee, plaintiff must allege title by way of assignment,"

although an allegation of indorsement and delivery '^ or that plaintifE is the owner

Ind. 443, 71 Am. Dec. 360; Cooper v. Drouil-
lard, 5 Blackf. (Ind.) 152.

29. Williams v. Osborn, 75 Ind. 280; Kee-
ler V. Williams, 49 Ind. 504.

30. Keeler v. Campbell, 24 111. 287; Por-
ters. Drennan, 13 111. App. 362; Carskaddon
». Pine, 154 Ind. 410, 56 N. E. 844; Williams
V. Osborn, 75 Ind. 280; Reed v. Garr, 59
Ind. 299.

Assignment in this mode is shown by mak-
ing the note and an assignment reading, " For
value received, I assign the within," and
signed by the payee, a part of the complaint.
Leedy v. Nash, 67 Ind. 311.

Presumption— Matured note.— An assign-
ment on the instrument and not as a separate
paper will be presumed from an averment of

the assignment of a matured note. Boynton
1!. Renwick, 4« 111. 280.

31. Hill V. Shalter, 73 Ind. 459; Treadway
V. Cobb, 18 Ind. 36; Kern v. Hazlerigg, 11
Ind. 443, 71 Am. Dee. 3©0; Cooper v. Drouil-
lard, 5 Blaekf. (Ind.) 152.

Non-negotiable note.—Such an averment is

sufficient under a statute permitting the as-

signment of a non-negotiable note by indorse-

ment. Alexander v. McDow, 108 Cal. 25, 41
Pac. 24.

33. New South Brewing, etc., Co. v. Price,

21 Ky. L. Rep. 11, 50 S. W. 963; Canfield v.

Mcllwaiue, 32 Md. 94; Knight v. Holloman,
6 Tex. 153; Wilson v. Codman, 3 Craneh
(U. S.) 193, 2 L. ed. 408.

An allegation of assignment for a good and
valuable consideration does not require proof
of both kinds. Meyer v. Koehring, 129 Mo.

1
15, 31 S. W. 449.

33. Brown v. Summers, 91 Ind. 151; El-

liott V. Threlkeld, 16 B. Mon. (Ky.) 341;
Spratt V. McKinney, 1 Bibb (Ky.) 595;
Dent V. Ashley, Hempst. (U. S.) 55, 7 Fed.

Cas. No. 3,8096. But see Hanna «. Pegg, I

Blackf. (Ind.) 181; McGee v. Donaphan, 2

Litt. (Ky.) 139.

34. To aver that the payee of a non-ne-
gotiable note " indorsed and delivered " it

amounts to an averment that he assigned it.

Freeman's Bank i;. Ruckman, 16 Gratt. (Va.)
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126. To same effect see May v. Hancock, 1

Bailey (S. C.) 299. But see contra, Williams
V. Osbon, 75 Ind. 280; Keller v. Williams,
49 Ind. 504.

An allegation of sale and transfer will ad-

mit proof of exchange for a stock of goods.

Snyder v. Reno, 38 Iowa 329.

Plaintiff's designation of himself as as-

signee is insufficient to show an assignment
to him. Hogland v. Brown, 8 B. Mon. (Ky.)
447; Maddox v. Craig, 80 Tex. 600, 16 S. W.
328.

Where by statute an assignee of a non-ne-
gotiable note suing in his own name is re-

quired to style himself " assignee," his omis-

sion so to do cannot be taken advantage of

after verdict. Vance v. Findly, 1 Nott. & M.
(S. C.) 578.

35. Menard v. Wilkinson, 3 Mo. 92.

Allegation of ownership.— In a suit by pe-

tition and summons, on a note assigned, the

note and assignment being set forth in the

petition, the omission to say, " whereby plain-

tiff hath become proprietor thereof," is mat-
ter of form only. Rodgers v. Ellis, 1 Bibb
(Ky.) 163.

It is unnecessary to sue " as assignee

"

where the assignment is sufficiently set out.

Brooks f. Whiting, 5 Ark. 18; Kittlewell v.

Scull, 3 Ark. 474.

36. Mainer v. Reynolds, 4 Greene (Iowa)

187.

37. Auburn Nat. Shoe, etc.. Bank v. Good-
ing, 87 Me. 337, 32 Atl. 967.

38. HoUis V. Richardson, 13 Gray (Mass.)

392; Thompson v. Malone, 13 Rich. (S. C.)

252.

A non-negotiable note indorsed cannot be

declared on as payable to order and indorsed

by the payee. Burmester v, Hogarth, 12

L. J. Exch. 178, 11 M. & W. 97.

39. Manheimer v. Levy, 3 N. Y. Suppl. 130,

19 N. Y. St. 682; Freeman's Bank v. Ruck-
man, 16 Gratt. (Va.) 126.

Under Cal. Civ. Code, § 1459, which pro-

vides that a non-negotiable note may be as-

signed by indorsement, a complaint which,.

after setting out the note, adds " Indorsed r
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and holder ** have been held sufficient for this purpose without a more formal

averment,

(o) Indorsement— (1) By Agent. Indorsement or transfer by an agent may
be charged as the act of his principal, or to have been made at the instance of the

latter/' without an allegation of the agent's authority.^

(2) By Copaetnkeship. In averring an indorsement by a copartnership the

individual members of the firm need not be designated;^ but where one of sev-

eral payees transfers, the transferee must allege a partnership or that the trans-

ferrer had authority from the other members of the firm.^

(3) CoNsiDEEATioN FoE. While on the one hand it is held to be necessary in

an action against an indorser to aver an inducement or consideration for the

indorsement,^ it is also held that as an indorsement imports a consideration none
need be averred.^*

'Pay to [plaintiff],'"— and alleges that the
whole amount was due from defendant to
plaintiff, is sufficient as against a motion to
vacate a judgment entered on default. Alex-
ander V. McDow, 108 Cal. 25, 41 Pac. 24.

An administratrix suing on a non-negoti-
able note alleged to have been delivered to
her intestate need not aver that the note is in
her possession. Cordier v. Thompson, 8 Daly
(N. Y.) 172.

40. Draper v. Fletcher, 26 Mich. 154.

41. Yeatman v. Cullen, 5 Blaekf. (Ind.)
240; Youngs v. Perry, 42 N. Y. App. Div. 247,
59 N. Y. Suppl. 19; Perkins v. Bradley, 24
Vt. 66; 1 Chitty PI. 117 note.

Transfer by corpoTation.— An allegation in
a complaint that a company indorsed, trans-
ferred, and delivered a promissory note is not
true, if the transfer was not made by the
proper officer of the company, and according
to law. Nelson v. Eaton, 15 How. Pr. (N. Y.)
305.

42. Hepburn v. Eatliff, 2 La. Ann. 331;
Perkins v. Bradley, 24 Vt. 66.

Necessity of averring payee to be agent.—
A declaration averring an indorsement by the
payee as the agent of defendant should also
state that the note was made payable to the
payee as agent for defendant and for and in

his behalf. Wilson v. Porter, 2 Cranch C. C.

(U. S.) 458, 30 Fed. Cas. No. 17,827.

Action of directors.— Under a complaint,
alleging that a bank indorsed, transferred,

and delivered the note in suit to plaintiff,

proof of the action of the board of directors

authorizing the transfer is admissible, al-

though not specially pleaded. Klein v. Funk,
82 Minn. 3, 84 N. W. 460.

43. Cochran v. Scott, 3 Wend. (N. Y.) 229;
Childress v. Emory, 8 Wheat. (U. S.) 642, 5

L. ed. 705. And see Miller v. Weeks, 22 Pa.
St. 89.

In Canada an indorsement in the fiim-name
or style must be averred. Gooderham v.

Garden, 12 U. C. Q. B. 521 ; Moffatt y. Vance,
7 U. C. Q. B. 142; Montreal City Bank v.

Eccles, 5 U. C. Q. B. 508.

44. De Forest v. Frary, 6 Cow. (N. Y.)

151, where the draft sued on was payable to

either of the payees. See also Cabbott v. Rad-
ford, 17 Minn, 320, where an allegation of an
indorsement to one Smith by one Jones of a

note payable to Smith & Jones, was held ta
show the vesting of the entire title to the
instrument in Smith. Cabbott v. Radford,
17 Minn. 320.

45. Melnnis v. Rabun, 1 Port. (Ala.) 386;
Cottrell V. Conklin, 4 Duer (N. Y.) 45; Jan-
ney v. Geiger, 1 Cranch C. C. (U. S.) 547,
13 Fed. Cas. No. 7,212.

Charging separate estate of manied woman.
—An allegation that defendant, a married
woman, had a separate estate and that by in-

dorsing she intended to and did charge her
separate estate with payment of the note so
indorsed, and that the consideration thereof
went for the benefit of her separate estate is

sufficient. Gfroehner v. MeCarty, 2 Abb. N.
Cas. (N. Y.) 76.

Credit to third pei ions.— A complaint is.

sufficient on demurrer, where it alleges that
the indorsement was to procure credit for ».

third person, and to induce plaintiffs to ex-
tend the payment of a claim then due from.

defendant on the credit of such indorsement..

Smith V. Storm, 6 Misc. (N. Y.) 627, 27 N. Y\
Suppl. 143, 58 N. Y. St. 573.

Liability of payee.— A declaration in the
common form, alleging that defendant be-

came liable, and in consideration thereof
promised plaintiff to pay him the note, is suf-

ficient to show that defendant indorsed the
note for value. Bartlett v. Leathers, 84 Me.
241, 24 Atl. 842.

Loan of money.— An allegation, in a decla-
ration in assumpsit against an indorser ia
blank of a note, that the indorser, in con-
sideration that plaintiff then lent and ad-
vanced the money to the makers, indorsed the
note, is a sufficient averment that the loan
was made, the note executed and the indorse-
ment made at the same time, which Implies
without further specific averment that the
money was loaned at the request of defend-
ant. Rhodes v. Seymour, 36 Conn. 1.

46. Illinois.— Robertson v. Hamet, 19 111.

161.

Kentucky.—Dodge v. Commonwealth Bank,
2 A. K. Marsh. (Ky.) 610.
North Carolina.— Clayton i;. Jones, 68

N. C. 497.

OWo.— Clay V. Edgerton, 19 Ohio St. 649,
2 Am. Rep. 422.

Wisconsin.— Frederick v. Winans, 51 Wis.
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(4) Conditional Indoesement. A conditional indorsement must be specially

declared on.*'

(5) Time of Indoesement. The time of indorsement need not be alleged.**

Nor is it necessary to aver that the instrument was negotiated or transferred

before maturity.*^

(6) Indoesement in Blank. Averments of indorsement in blank and pos-

session or ownership of the instrument declared on sufficiently show a transfer of

title by indorsement;^ but a declaration merely alleging an indorsement in

blank, without averring an actual transfer °* or delivery to plaintiff,^ or otherwise

showing his title ^ or interest,^ is not sufficient. It seems too that plaintiff may
declare on a note so indorsed, as indorsed to himself,^^ without ffiling the blank.™

(7) Ieeegulae oe Anomalous Indoesement. One whose name irregularly

appears on a promissory note, or who placed it .thereon before delivery for the

purpose of giving it credit, must be charged according to the actual intention

by special averments showing the facts relied on to fix his liability^'' as

472, 8 N. W. 301; Davis v. Barron, 13 Wis.
227.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1486.

The Kentucky statute providing that in an
action on any " assignment of a writing," it

shall be necessary to aver the consideration

does not apply to indorsements on notes.

Krachts v. Obst, 14 Bush (Ky.) 34.

47. Davis v. Campbell, 3 Stew. (Ala.) 319.

48. Hutchins v. Flintge, 2 Tex. 473, 47
Am. Dec. 659. Contra, Grant v. Eyre, 2 XT.

C. Q. B. 426.

A misstatement as to the time of indorse-

ment is unimportant. Delsman v. Friedlan-
der, 40 Oreg. 33, 66 Pac. 297.

Indorsement before delivery to the payee
is sufficiently shown by an allegation of in-

dorsement before maturity and when the

maker delivered it to the payee. Frederick
V. Winans, 51 Wis. 472, 8 N. W. 301; King
r. Ritchie, 18 Wis. 554.

Indorsement dated.— That an indorsement
was dated does not render it necessary for

the indorsee to allege that the indorsement
was made on any particular day. Caldwell
F. Lawrence, 84 111. 161.

Presumption.— If the time of indorsement
is not alleged it will be presumed to have
been made at the time of the date of the in-

strument. Hutchins v. Flintge, 2 Tex. 473,
47 Am. Dec. 659.

49. Miller v. Griswold, 40 Ind. 209; Mc-
Grath v. Pitkin, 56 N. Y. Suppl. 398; Engld
r. Canfield, 4 Ohio Dec. (Reprint) 274, Clev.
L. Rep. 196.

50. Ft. Scott First Nat. Bank ». Elliott,

46 Kan. 32, 26 Pac. 487; Gildersleeve v. Ma-
hony, 5 Duer (N. Y.) 383; Burrall v. De
Groot, 5 Duer (N. Y.) 379; Mitchell v. Hyde,
12 How. Pr. (N. Y.) 460. See also Bowers
V. Trevjor, 5 Blackf. (Ind.) 24.

Advancement to make crop.— A draft pay-
able to the order of the drawer and delivered

to the drawees, showing on its face that it

was for an advancement to make a crop, made
by the drawees of the drawer, and having a
blank indorsement thereon not signe-^ by the
drawer, will support a judgment and execu-

tion in favor of the drawees against the

[XIV, D, 1. b, (X). (C), (4)]

drawer, founded on a declaration in the stat-

utory form. Lewis v. Harper, 73 Ga. 564.

51. Menard v. Wilkinson, 3 Mo. 92; Mit-
chell V. Hyde, 12 How. Pr. (N. Y.) 460. An
allegation that the payee, for value and
before maturity, assigned it by indorsement
in blank, sufficiently shows plaintiff's title.

Eames v. Crosier, 101 Cal. 260, 35 Pac. 873.

52. Gaar v. Louisville Banking Co., 11

Bush (Ky.) 180, 21 Am. Rep. 209.
53. Huntington Bank v. Hysell, 22 W. Va.

142.

54. Sistermans v. Field, 9 Gray (Mass.)
331.

55. Moore v. Pendleton, 16 Ind. 481; Ferry
V. Jones, 10 Ind. 226.

56. Bancroft v. Paine, 15 Ala. 834; Riggs
V. Andrews, 8 Ala. 628. But see Seay v. State

Bank, 3 Sneed (Tenn.) 558, 67 Am. Dec.

579.

Filling in blanks at trial see supra, I, C, 2,

c, [7 Cyc. 622].
57. Iowa.— Twogood v. Coppers, 9 Iowa

415.

Massachusetts.— Birchard v. Bartlet, 14

Mass. 279; Carver v. Warren, 5 Mass. 545.

Missouri.— Perry v. Barret, 18 Mo. 140.

New York.— Cromwell v. Hewitt, 40 N. Y.

491, 100 Am. Dec. 527; Moore v. Cross, 19

N. Y. 227, 75 Am. Dec. 326 ; Allen v. Patter-

son, 7 N. Y. 476, 57 Am. Dec. 542; Richards
V. Warring, 4 Abb. Dec. (N. Y.) 47, 1 Keyes
(N. Y.) 576; New York Security, etc., Co. v.

Storm, 81 Hun (N. Y.) 33, 30 N. Y. Suppl.

605, 62 N. Y. St. 539; Cawley v. Costello, 15

Hun (N. Y.) 303; Woodruff v. Leonard,
1 Hun (N. Y.) 632; Gfroehner v. McCarty,
2 Abb. N. Cas. (N. Y.) 76; Waterbury v.

Sinclair, 16 How. Pr. (N. 1?.) 329; Dean v.

Hall, 17 Wend. (N. Y.) 214.

Oregon.— Deering v. Creighton, 19 Oreg.

118, 24 Pac. 198, 20 Am. St. Rep. 800.

South Carolina.— McCelvey v. Noble, 12

Rich. (S. C.) 167.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1480 et seq.

Necessary averments.— A complaint alleg-

ing indorsement before delivery must also al-

lege that the indorsement was to give the
maker credit or that defendant indorsed as
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maker,^ indorser/' guarantor,^ or surety.*' To overcome a presamption that defend-
ant intended his liability to be that of a second indorser, the payee must show that

defendant indorsed to give credit to the note with him and intended to charge
himself as joint maker, guarantor, or surety, and that he parted with value on the
faith of such indorsement."^ It is held, however, that if a liability on defendant's

surety. McMoran v. Lange, 25 N. Y. App.
Div. 11, 48 N. Y. Suppl. 1000.
Where defendant is privy to the considera-

tion, and indorses a note non-negotiable or
payable to order, or to plaintiff or bearer,
and not negotiated, defendant may be charged
directly as maker or as indorser. Dean v.

Hall, 17 Wend. (N. Y.) 214 Iciting Nelson
v. Dubois, 13 Johns. (N. Y.) 175]; Herrick
V. Carman, 12 Johns. (N. Y.) 159.

It is sufficient to show that the indorse-
ment by defendant was not that of a second
indorser, and that he became bound to plain-
tiff, by a legal consideration for the promise,
to pay the amount of the note to him. Lynch
V. Levy, 11 Hun (N. Y.) 145.

Aider by reply.—The omission of such aver-
ments cannot be supplied by the replication.

Deering v. Creighton, 19 Oreg. 118, 24 Pac.
198, 20 Am. St. Eep. 800.

58. Carter v. Long, 125 Ala. 280, 28 So.

74; Stein v. Passmore, 25 Minn. 256; Deer-

ing V. Creighton, 19 Oreg. 118, 24 Pac. 198,

20 Am. St. Rep. 800.

A declaration against a maker and guar-
antor, which treats defendants as joint mak-
ers and contains no allegation of demand and
notice, is insufficient. Lightstone v. Lauren-

eel, 4 Cal. 277.

An averment that defendant indorsed be-

fore delivery to induce the payee to take it

is sufficient to hold him as maker. Marien-
thal V. Taylor, 2 Minn. 147.

Dismissal as to one signer.— In an action

on a joint and several note against two who
executed it at the same time, one by signing

it and the other by writing his name on the

back, it is error to dismiss the petition as to

the latter on the ground that he was surety

and could not be held after a discontinuance

as to the signer. Brooks v. Thrasher, 116 Ga.

62, 42 S. E. 473.

If defendant is charged as guarantor he
cannot be held as principal debtor. Powell

V. Alford, 113 Ga. 979, 39 S. E. 449.

Ignoring suretyship.— It is proper to de-

clare on a joint and several note signed by
defendant as surety for an individual or a

copartnership, as the note of defendant, in a

several action against him, without setting

out the joint contract also, and without tak-

ing notice of the suretyship or copartnership

between the principals. Biddeford First Nat.

Bank v. McKenney, 67 Me. 272.

Signers on the back of a sealed note may
be charged as makers. Watson v. Barr, 37

, S. C. 463, 16 S. E. 188.

59. An allegation of indorsement in blank

at and before delivery, whereby defendants
" intended to be equally bound as obligors," is

insufficient, accommodation indorsement not

being alleged. Kellogg v. Dunn, 2 Mete.
(Ky.) 215.

In Wisconsin it is said that a third person
signing his name on the back of a note is not
liable to the p£.yee as an indorser is not so

well settled as to render a complaint showing
such facts frivolous on demurrer. Cahoon v.

Wisconsin Cent. E. Co., 10 Wis. 290.

60. A purpose to guaranty (Kellogg v.

Dunn, 2 Mete. (Ky. ) 215) in writing (Powers
V. Alford, 113 Ga. 979, 39 S. E. 449) must be
alleged.

A conclusion of guaranty without stating
facts is insufficient. Twogood v. Coopers, 9
Iowa 415.

Statute of frauds.— A complaint alleging
that a defendant signed imder a parol -con-

tract of guaranty is not demurrable because
failing to show a cause of action under the
statute of frauds, for the reason that without
the averment of guaranty there would still

be a cause of action against defendant as
maker. Smueker v. Wright, 2 Ohio Cir. Dec.
360.

An averment of guaranty may be disre-

garded if indorsement is sufficiently set out.

Waterbury v. Sinclair, 6 Abb. Pr. (N. Y.) 20.

61. Where the word " surety " follows the
name of a signer, his liability must be spe-

cially pleaded. Butler v. Rawson, 1 Den.
(N. Y.) 105. But see Vaughn v. Rugg, 52
Vt. 235.

Sufficiency.— A complaint alleging execu-
tion and delivery to defendant who indorsed
it, and for value received, delivered it to

plaintiff, who accepted it on the faith of said

indorsement, sufficiently shows that defend-

ant indorsed as surety. Smith v. Smith, 37

N. Y. Super. Ct. 203.

62. Coulter v. Richmond, 59 N. Y. 478;
Phelps V. Vischer, 50 N. Y. 69, 10 Am. E«p.

433 ; Bacon v. Burnham, 37 N. Y. 614 ; Moore
V. Cross, 19 N. Y. 227, 75 Am. Dec. 326 ; Edi-

son General Electric Co. v. Zebley, 72 Hun
(N. Y.) 166, 25 N. Y. Suppl. 389, 55 N. Y. St.

62 ; Draper V. Chase Mfg. Co., 2 Abb. N. Gas.

(N. Y.) 79; Hall v. Newcomb, 7 Hill (N. Y.)

416, 42 Am. Dec. 82; Campbell v. Butler, 14

Johns. (N. Y.) 349; Nelson v. Dubois, 13

Johns. (N. Y.) 175; Herrick v. Carman, 12

Johns. (N. Y.) 159.

Sufficiency.— An allegation that after the
making of the note it was indorsed by de-

fendant and thereupon transferred for value

to defendant is insufficient to admit proof to

rebut the presumption that the payee was the

first indorser. Draper v. Chase Mfg. Co., 2

Abb. N. Cas. (N. Y.) 79.

An allegation of indorsement before deliv-

ery is insufficient to overcome the legal pre-

sumption of an intention to become an in-

[XIV, D, I, b, (x), (c), (7)1
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part is sufficiently averred, it is immaterial in what capacity the liability

originated.^

(8) SuFPiciENCT OF ALLEGATIONS— (a) 1n General. The fact of indorsement
and the valid transfer of title by the indorser to his indorsee is sufficiently shown
by the allegation of facts from which these conclusions can fairly be deduced."

(b) Setting Out, Annexing, or Filing. In some jurisdictions it is sufficient to

set out or file a copy of the instrument, bearing the indorsement or indorsements
through which plaintiff claims,*^ and where the setting out, annexation, or
filing of such a copy is necessary to its sufficiency, the indorsement must so
appear and show title in plaintiff,^* or to set out the note and allege indorse-

dorser subsequent to the payee. Edison Gen-
eral Electric Co. v. Zebley, 72 Hun (N. Y.)

166, 25 N. Y. Suppl. 389, 55 N. Y. St. 62.

63. Winslow v. Boyden, 1 Minn. 383;
Pierse v. Irvine, 1 Minn. 369.

Payment by guarantor.— One who, having
written his name on the back of the note be-

fore its delivery, thus becoming liable as

guarantor, has paid it to the payee, who in-

dorsed and delivered it to him, may declare

on the note as indorsee. McGregory v. Mc-
Gregory, 107 Mass. 543.

64. Alahama.— Brown v. Fowler, 133 Ala.
310, 32 So. 584.

Indiana.— Fulton v. Longheim, 118 Ind.

286, 20 N. E. 796; Gushing v. Mendall, 6

Blackf. (Ind.) 153.

New Jersey,— Elmendorf v. Shotwell, 15

N. J. L. 153.

New York.— Cheever v. Pittsburgh S., etc.,

E. Co., 50 N. Y. App. Div. 422, 64 N. Y.
Suppl. 65 \_affirmed in 169 N. Y. 581, 62 N. E.

1094] ; Youngs v. Perry, 42 N. Y. App. Div.

247, 59 N. Y. Suppl. 19; New York Marbled
Iron Works v. Smith, 4 Duer (N. Y.) 362;
Garvey v. Fowler, 4 Sandf. (N. Y.) 665;
Moore" v. Chas. E. Monell Co., 27 Misc. (N. Y.)

235, 58 N. Y. Suppl. 430.

Ohio.— Snedecker v. Test, Tapp. (Ohio)

144. See also Wood v. Dillingham, 1 Handy
(Ohio) 29, 12 Ohio Dee. (Reprint) 9.

South Carolina.— Rambo v. Metz, 5 Strobh.

(S. C.) 108, 53 Am. Dec. 686.

Canada.— Griffin v. Latimer, 13 U. C. Q. B.

187.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1482.

An averment of assignment in writing is

not an averment of indorsement. Keller v.

Williams, 49 Ind. 504.

Handwriting of indorser.— It is not ad-
visable to allege that the indorsement is the

handwriting of the indorser. Simpson v.

Ranlett, 7 111. 312 [citing 2 Chitty Bills 551

;

2 Chitty PI. 124].

In alleging separate indorsements by two
defendants, and that they owe plaintiff the

amount of said note, a separate and not a
joint liability is stated. Foster v. Leach, 160

Mass. 418, 36 N. E. 69.

Mesne indorsements.— In a declaration by
an indorsee of a note it is not necessary to

state the several hands through which it has
passed, unless their names appear on it as

[XIV, D, 1, b, (x), (c), (7)]

indorsers or assignors. Tibbets v. Gerrish, 25
N. H. 41, 57 Am. Dec. 307.

On a promise to indorse another's note the
declaration must aver that a note was drawn
and presented for indorsement. Gallagher v.

Brunei, 6 Cow. (N. Y.) 346.

Under the Vermont statute it is sufficient
to allege that the payee or indorsee did in-

dorse and deliver the note to plaintiflF without
explaining the mode or manner in which the
instrument was indorsed. Brooks v. Edson,
7 Vt. 351.

65. Lee v. Mendel, 40 111. 359; Drumm ».

Bradfute, 18 La. Ann. 680 ; Price v. McClave,
6 Duer (N. Y.) 544; Appleby v. Elkins, 2
Sandf. (N. Y.) 673; Roberts v. Morrison, 11

N. Y. Leg. Obs. 60; Sargent v. Steubenville,

etc., R. Co., 32 Ohio St. 449; Ohio L. Ins.,

etc., Co. V. Goodin, 1 Handy (Ohio) 31, 12
Ohio Dec. (Reprint) 10; Levy v. Trennel, 8

Ohio Dec. (Reprint) 121, 5 Cine. L. Bui. 793.

In addition to filing a copy of the indorse-

ment the complaint must show it to have been
filed. Sinker v. Fletcher, 61 Ind. 276.

66. Eichelberger v. Old Nat. Bank, 103 Ind.

401, 3 N. E. 127; Sinker v. Fletcher, 61 Ind.

276; Moreau v. Branson, 37 Ind. 195. And
see Seawright v. Coffman, 24 Ind. 414.

In Arkansas in an action by the indorses,

profert of the indorsement is necessary.

Pickett V. Real-Estate Bank, 8 Ark. 224;.

Pryor v. Watson, 8 Ark. Ill; Merchant v.

Slater, 6 Ark. 529; Roane v. Hinton, 6 Ark.

625.

Under the Indiana code the complaint must
contain a copy of the indorsement, which

must be suitably identified and referred to

(Sinker v. Fletcher, 61 Ind. 276) and so

where the indorsement is required to be filed

(Davisson v. Wilson, 80 Ind. 391; Williams

V. Osbon, 75 Ind. 280).

In Iowa since the passage of the code

which requires a copy of the instrument sued

on to be attached to the pleadings, the in-

dorsement on which plaintiff bases his right

of recovery should be so annexed. Mainer v.

Reynolds, 4 Greene (Iowa) 187.

In Michigan where, by statute, a note may
be given in evidence only where a copy has
been served with the declaration, if the copies

set out in the declaration fail to show title

in plaintiff, he cannot recover, although
the indorsements on the original did show
title. Hamilton v. Powers, 80 Mich. 313, 45
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ment,^ although in some states if the assignment or indorsement is distinctly

averred, a copy of it need not be set out or Sled.*' It is held that a distinct and
positive allegation of indorsement is necessary, although it appear on the copy
filed.*'

(9) Delivery to Indoesee. An allegation of indorsement imports delivery
;

lience where such an averment is made a delivery by the indorser to the indorsee

is implied.™

(d) Title or Ownership— (1) Neoessaet Allegations— (a) In General.

Plaintiff must show title to the bill or note in suit, or privity between himself

and defendant, or that as the holder thereof he has the legal right to maintain the

action and recover thereon, by averments which if proved will establish that

right to the exclusion of the idea of ownership in another.'* Failure of the com-

N. W. 580. Where one brought suit individ-

ually on a note, and the copy of the note
appended to the declaration under the com-

mon counts was payable to plaintiflf " & Co.,"

and no indorsement was set forth in the copy,

such declaration was equivalent to an asser-

tion that he was in a position to sue on it

without indorsement, and that on default such
title was admitted, unless evidently impos-

sible. Wilcox V. Sweet, 24 Mich. 355.

In Ohio, the omission to set out a copy of

the indorsement relied on is equivalent to an
omission to plead the indorsement ; and plain-

tiff is not entitled, imder the petition, to the

protection given an indorsee for value, and
before maturity, although the payee's name
appears indorsed on the note introduced in

evidence. Tisen v. Hanford, 31 Ohio St. 193.

In Oklahoma if the copy of the note set

out in the complaint does not show the in-

dorsement the complaint is bad on demurrer,

although an indorsement is alleged. Arkan-

sas City First Nat. Bank v. Jones, 2 Okla.

353, 37 Pac. 824.

In an action against the maker a copy of

the indorsement need not be filed. Eichel-

berger v. Old Nat. Bank, 103 Ind. 401, 3 N. B.

127.

67. Brown v. Fowler, 133 Ala. 310, 32 So.

584; Treadway v. Cobb, 18 Ina. 36 {overrul-

ing Connard t). Christie, 16 Ind. 427] ; Mainer

V. Reynolds, 4 Greene (Iowa) 187; Wood-
ruff V. I^onard, 1 Hun (N. Y.) 632, 4

Thompa. & C. (N. Y.) 208; Levy v. Ley, 6

Abb. Pr. (N. Y.) 89, 15 How. Pr. (N. Y.) 395.

See also Lord v. Chesebrough, 6 Sandf. (N. Y.)

696, 1 Code Kep. N. S. (N. Y.) 322, holding

that a plaintiff who sues on a note on which

his name does not appear in any manner,

must allege his connection with it in some

other way than to merely state that there is

due him thereon a specified sum, notwith-

standing N. Y. Code Civ. Proc. § 162, provid-

ing that, when an action is founded on an

instrument, it shall be sufficient to give a

copy, and to state that there is due a speci-

fied sum.
68. Roberts v. Thomson, 28 111. 79; Franey

V. True, 26 111. 184; Short v. Kerns, 95 Ind.

431; Fordyce v. Nelson, 91 Ind. 447; Keith v.

Champer, 69 Ind. 477; Kline v. Spahr, 56

Ind. 296 ; Tilman v. Harter, 38 Ind. 1 ; Tread-

way V. Cobb, 18 Ind. 36 {overrulvng Connard
V. Christie, 16 Ind. 427] ; Bascom v. Toner,
5 Ind. App. 229, 31 N. E. 856; Gray v. Phil-

lips, Morr. (Iowa) 430; Hickok v. Labussier,
Morr. (Iowa) 115 (decided prior to the code
which changed the rule and requires the in-

strument sued on to be annexed to the plead-

ing). Contra, Arkansas City First Nat.
Bank v. Jones, 2 Okla. 353, 37 Pac. 824.

In an action by an indorser of a protested,
negotiable note, against the drawers and a
prior indorser, it is not necessary to copy
into the petition the indorsement from plain-

tiff, who had paid the amount of the note as

indorser. It is sufficient to aver that " as

indorser " he had taken up the note. Fox v.

Sayre, 6 Dana (Ky.) 312.

In an action on a bill of exchange, against
the accepter, a copy of the bill, annexed to
the declaration, is to be regarded as a bill

of particulars, and nothing more; and the
omission of an indorsement on the bill in.

such copy is immaterial. Wright v. Boyd, 3

Barb. (N. Y.) 523.

69. Dyer v. Krayer, 37 Mo. 603. See also

Conkling v. Gandall, 1 Abb. Dec. (N. Y.) 423,

1 Keyes (N. Y.) 228.

The complaint must not only contain a
copy of the indorsement but also an allega-

tion referring thereto. Sinker v. Fletcher, 61

Ind. 276.

70. Chester, etc.. Coal, etc., Co. v. Liekiss,

72 111. 521; Higgins V. Bullock, 66 111. 37;

New York Marbled Iron Works v. Smith, 4

Duer (N. Y.) 362; Griswold v. Laverty, 3

Duer (N. Y.) 690, 12 N. Y. Leg. Obs. 316;
Singleton v. Thornton, 26 N. Y. Wkly. Dig.

434; Burbank v. French, 12 Wis. 376;
Chuirchill v. Gardner, 7 T. R. 596. See also

supra, XIV, D, 1, b, (II).

71. Alabama.— Jemison v. Birmingham,
etc., R. Co., 125 Ala. 378, 28 So. 51 ; Douglas
V. Beasley, 40 Ala. 142; Browder v. Gaston,
30 Ala. 677 ; Mclnnis v. Rabun, 1 Port. (Ala.)

386.

California.— Ball v. Lowe, 135 Cal. 678, 68
Pac. 106.

Indiana.— Eichelberger v. Old Nat. Bank,
103 Ind. 401, 3 N. E. 127; Holman v. Lang-
tree, 40 Ind. 349; Harter v. Ellis, 8 Blackf.

(Ind.) 154.

Iowa.—Montague v. Reineger, 11 Iowa 503.

[XIV, D. 1, b, (x), (d), (1), (a)]
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plaint to allege sufficient facts to sliow title in plaintiff may be cured by the

answer,''^ but not by a judgment by default.'^

(b) Title of Payee. The payee of a note need only allege execution and
delivery by the maker, without an averment of title.'*

Kansas.— Hadden v. Rodkey, 17 Kan. 429.

Kentucky.— Haney v. Tempest, 3 Mete.
(Ky.) 95; Farmers', etc., Bank v. Small, 2

T. B. Mon. (Ky.) 88.

Maine.— Jenness v. Barron, 95 Me. 531, 50
Atl. 712.

Michigan.— Sweet v. Woodin, 72 Mich. 393,

40 N. W. 471.

Missouri.— Mechanics' Bank v. Donnell, 35
Mo. 373; Menard v. Wilkinson, 3 Mo. 92.

"New Jersey.— Crisman v. Swisher, 28

N. J. L. 149.

New York.— Hays v. Hathorn, 74 N. Y.
486; Gurnee v. Beach, 40 Hun (N. Y.) 108;

Palmer v. Smedley, 28 Barb. (N. Y.) 468, 6
Abb. Pr. (N. Y.) 205; White v. Brown, 14

How. Pr. (N. Y.) 282; Parker v. Totten, 10
How. Pr. (N. Y.) 233; Geneva Bank V.

Guliek, 8 How. Pr. 951; Loomis v. Dorshimer,
8 How. Pr. (N. Y.) 9.

'North Carolina.—Pearce v. Mason, 78 N. C.

37.

Pennsylvania.— Penn Nat. Bank v. Kop-
itzsch, 161 Pa. St. 134, 28 Atl. 1077, 34
Wkly. Notes Cas. (Pa.) 447; Camp v. Oswego
Bank, 10 Watts (Pa.) 130; Goldbeck v.

Brady, 4 Pa. Co. Ct. 169.

Tennessee.—^McCandlass v. Polk, 10 Humphr.
(Tenn.) 617.

Texas.— Unger v. Anderson, 37 Tex. 550

;

Gilder v. Molntyre, 29 Tex. 89; Moody v.

Benge, 28 Tex. 545; Thigpen v. Mundine, 24
Tex. 282; Malone v. Craig, 22 Tex. 609;

Frazier v. Todd, 4 Tex. 461 ; Winn v. Sloan,

1 Tex. App. Civ. Cas. § 1103; Bremond v.

Johnson, 1 Tex. App. Civ. Cas. § 609; Dib-

rell V. Ireland, 1 Tex. App. Civ. Cas. § 300;
Fortune v. Kerr, 25 Tex. Suppl. 309.

Washington.— Davis v. Eriokson, 3 Wash.
654, 29 Pac. 86.

WeM Virginia.— Huntington Bank v. Hy-
eell, 22 W. Va. 142.

United States.— Earhart v. Campbell,
Hempat. (U. S.) 48, 8 Fed. Cas. No. 4,241o.

England.— See Bishop v. Hayward, 4 T. R.

47.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1480.

As to right of indorser to recover on
"money counts" see infra, XIV, D, 1, g.

Necessity of setting out assignment of

sealed bill see Assignments, 4 Cyc. 105,

note 98.

On behalf of foreign bank.— An averment
in a complaint on a bill of exchange that
plaintiff is duly authorized to bring an ac-

tion on behalf of a foreign banking company,
owning the bill, as one of its registered offi-

cers, is a conclusion of law, and insufficient.

He should set forth the existence and terms
oi the act under which the bank was organ-
ized, and his authority as one of its regis-

tered officers to sue on its behalf. Myers v,

[XIV, D, 1, b, (X), (D), (1), (b)]

Machado, 6 Duer (N. Y.) 678, 6 Abb. Pr.
(N. Y.) 198, 14 How. Pr. (N. Y.) 149.

There is no right to sue on a bill of ex-
change, where it, appears that the bill was
held for collection as a matter of favor to one
01 defendants, who never instructed the bring-
ing of the suit. Kampmann v. Williams, 70
Tex. 568, 8 S. W. 310.

The right to maintain the action is shown
by an exhibition of the note indorsed by the
holder and an allegation that it is held as
collateral, the real owner being made a co-

plaintiff. Palmer v. Mt. Sterling Nat. Bank,
13 Ky. L. Rep. 790, 18 S. W. 234.

Want of privity.— In an action on a note
indorsed to the treasurer of an academy, a
declaration failing to show any privity be-

tween .such treasurer and plaintiff, and con-
taining no averment that plaintiff was the
successor of such treasurer, or that the con-
tract inured to such successor, is insufficient.

Jenness v. Barron, 95 Me. 531, 50 Atl. 712.

Action in justice's court.— In Michigan the
ownership of an indorsee suing an indorser is

presum.ed. Wilson Sewing Machj. Oa. v.

Spears, 50 Mich. 534, 15 N. W. 894.

73. Pearce v. Mason, 78 N. C. 37.

Where the answer directly denies the own-
ership of plaintiff and alleges the ownership
of another and the case is tried on that issue

the absence of an express allegation of plain-

tiff's title in the declaration is immaterial.
Downing v. Glenn, 26 Nebr. 323, 41 N. W.
1110.

73. Douglas v. Beasley, 40 Ala. 142 ; Hollis
V. Richardson, 13 Gray (Mass.) 392.

74. California.— Shasta Bank v. Boyd, 99
Cal. 604, 34 Pac. 337.

District of Columhia.—^Durant v. Murdock,
3 App. Cas. (D. C.) 114.

Iowa.— Busick v. Bunn, 3 Iowa 63.

New York.—Peets v. Bratt, 6 Barb. (N. Y.)
662.

Ohio.— Sargent v. Steubenville, etc., B. Co.,

32 Ohio St. 449; Ohio L. Ins., etc., Co. v.

Goodin, 1 Handy (Ohio) 31, 12 Ohio Dec.
(Reprint) 10; Sommers v. Hawkins, 4 Ohio
Dec. (Reprint) 293, 1 Clev. L. Rep. 219.

Texas.— Frank v. J. S. Brown Hardw. Co.,

10 Tex. Civ. App. 430, 31 S. W. 64; Leal v.

Woodhouse, 2 Tex. App. Civ. Cas. § 101. But
see Malone v. Craig, 22 Tex. 609, holding that
an allegation of execution and delivery and
exhibition of a copy of a note in which the
payee's name appears as identical with that
of plaintiff is insufficient to show ownership
in the latter.

See 7 Cent. Dig. tit. "Bills and Notes,"

S 1480.

A declaration on a note payable to the
treasurer of a parish, or his successor, with-
out naming him, which alleges that at the
time it was given plaintiff was the treasurer
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(c) Title Thbough Deceased Payee or Holdeb. Ownership or title may be shown
by allegations of acquisition from a deceased payee or holder, as his personal rep-

resentative or by bequest or successions^

(d) Instrument Payable to Bearer. A declaration on an instrument payable

to a person named or bearer should show that plaintifE acquired it by transfer by
appropriate averments to the effect that he is the bearer, owner, holder, or the

Ike," but need not allege the mode by which he acquired title or possession,"

of the parish, and that it was payable to him-
self, is not demurrable, although an indorse-

ment on the note, which is copied as a part

of the declaration, appears to have been made
by a successor to plaintiff in the office. Buck
V. Merrick, 8 Allen (Mass.) 123.

75. King V. King, 59 N. Y. App. Div. 128,

68 N. y. Suppl. 1089.

Descent.— A petition showing acquisition

of a note by descent need not aver that plain-

tiff is the legal owner. Loungeway v. Hale,

73 Tex. 495, 11 S. W. 537.

Distributee.— A complaint alleging the
transfer of a note to plaintiff by the executor

of the payee and that plaintiff holds and owns
the same as the heir of the payee, avers in

substance that plaintiff acquired title to the

note as a distributee, and although inartistic

is sufBcient. Perkins v. Merrill, 37 Minn. 40,

33 N. W. 3.

Successors to business.—An allegation that
the holder of the bill svied on is dead, and
that plaintiffs " are his successors in and to

his b-jsiness, and, as such, are the legal and
\>ona fde holders " of the bill, is insufficient

as an averment of title. Richardson v.

Snider, 72 Ind. 425, 37 Am. Eep. 168.

Surviving spouse.— The fact that plaintiff

in an action on notes alleges that she is the

owner and holder of the notes only as the

surviving wife of the payee does not render

the complaint insufficient on general de-

murrer. Fant V. Wickes, 10 Tex. Civ. App.

394, 32 S. W. 126.

The personal representatives of a surviving

partner through whom they derive title need

not state the names of the members of the co-

partnership. Childress v. Emory, 8 Wheat.

(U. S.) 642, 5 L. ed. 705.

Transfer by executor.— A complaint alleg-

ing the death of the payee, probate of his

will, issue of letters testamentary, and trans-

fer to plaintiff by the executors prior to the

action is sufficient. McWilliam v. Dayton, 57

N. Y. Suppl. 819.

Waiver of defect.— The omission of an ad-

ministrator to plead his letters with a pro-

fert is waived by the failure to demur. Mitch-

ell V. Woodward, 2 Marv. (Del.) 311, 43 Atl.

165.

Action by administrator on check payable

to third party.— A complaint by an adminis-

trator on a check alleged to have been made
for the benefit of his intestate and that

plaintiff is the owner is sufficient, although

the check is made payable to a bank which,

although made a party, does not assert any

claim. Mackey v. Craig, 144 Ind. 203, 43

N. E. 6.

Assignment by legatee.— In an action on
an agreement in writing to pay money, plain-

tiff alleged in the first paragraph of his com-
plaint that the payee gave the same to his

wife, when executed, and that on the payee's

death he devised all his property to his wife,

and that the court, by order, vested the
payee's property in his wife, and that she then
assigned and delivered the instrument to

plaintiff. In a second paragraph he alleged

that the payee devised all his property to his

wife; that the court, by its decree, vested all

the estate in her; and that she assigned the

instrument in suit to plaintiff. It was held
that the complaint showed a good title in

plaintiff. McWhorter v. Norris, 9 Ind. App.
490, 34 N. E. 854, 37 N. E. 21.

76. Creighton v. Gordon, Morr. (Iowa)
41; Flax, etc., Mfg. Co. v. Ballentine, 16

K. J. L. 454; Mechanics' Bank v. Straiten,

3 Abb. Dec. (N. Y.) 269, 3 Keyes (N. Y.)
365, 1 Transcr. App. (N. Y.) 201, 5 Abb. Pr.

N. S. (N. Y.) 11, 36 How. Pr. (N. Y.) 190;

Colbertson v. Beeson, 30 Tex. 76. An allega-

tion that defendant, the payee and one of the
makers, indorsed it " For value received, I

sign the within," and delivered it to plaintiff

is in effect an allegation that the note was
payable to bearer. Walker v. Sims, (Kan.
App. 1899) 64 Pac. 81. A complaint alleging

the making of a note by one defendant pay-
able to his own order and that the other de-

fendant indorsed the note, and before ma-
turity, and that it was delivered to a bank
for value, and came into the hands of plain-

tiffs as a part of the assets of the bank, suffi-

ciently alleges negotiation by the maker,
within a statute providing that a note pay-
able to the order of the maker or a fictitious

person, if negotiated by the maker, shall be
cf the same validity as if payable to bearer.

Odell V. Clyde, 38 N. Y. App. Div. 333, 57

N. Y. Suppl. 126.

Indorsement.— In an action against the
maker and indorser on a note made payable
to the payee named, or bearer, and afterward
indorsed by a subsequent holder, it is suffi-

cient to aver that the maker executed and de-

livered the note, and that it was afterward
indorsed to plaintiff by the other defendant.

Jackson v. Marshall, 6 Tex. 324.

A note specially indorsed to a person
named cannot be declared on as payable to

bearer. Dickson v. Cunningham, Mart. & Y.
(Tenn.) 203.

77. Alabama.— Carroll v. Meeks, 3 Port.

(Ala.) 226.

Indiana.— Black v. Duncan, 60 Ind. 522.

[XIV, D. I, b, (x), (d). (1). (d)l
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or, if a transfer for value is alleged, aver by whom the transfer was made." If,

however, an indorsement is alleged it must be proved.'"

(e) Bona Fides— aa. Of Plaintiff. Where it is incumbent on plaintiff to show
that he^is a lona fide holder, he must aver that he obtained the paper in question

before maturity for value, without notice of any defense existing in favor of
the maker, or state other necessary facts to negative bad faith.*' Ignorance
of any illegality affecting the instrument will be presumed, if it expressly or
impliedly appears from the declaration that plaintiff obtained it before maturity
and for value." The holder of a note payable to a fictitious person need not
allege that he is a bona fide holder.^

bb. Of Defendant. So where it is sought to avoid a note in the hands of a
holder,^ or to recover its amount from one who took it with notice of plaintiff's

title,^* plaintiff must allege facts sufficient to show the bad faith of defendant

;

but the assignee of the payee of a sealed note need not allege notice of the
assignment by the maker.^

(J) In Action For Use op Another- An averment that plaintiff holds or sues

Iowa.— Dabney v. Reed, 12 Iowa 315; El-

liott V. Corbin, 4 Iowa 564.

Vermont.— White v. Tarbell, 27 Vt. 573.

Canada.— Duggan v. Borland, 5 U. C. Q. B.

0. S. 461.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1480.

A note payable to plaintifi or bearei for

value received may be described as payable
to plaintiff. Matlock v. Purefoy, 18 Ark. 492.

Fictitious payee.— If with the knowledge
of the accepter a bill is drawn in favor of a
fictitious payee, whose name is indorsed
thereon, a }>ona fide holder thereof may sue as

on a bill payable to bearer. Minet v. Gibson,
3 T. R. 481.

78. Mechanics' Bank v. Straiten, 3 Abb.
Dec. (N. Y.) 269, 3 Keves (N. Y.) 365, 1

Transcr. App. (N. Y.) 201, 5 Abb. Pr. N. S.

(N. Y.) 11, 36 How. Pr. (N. Y.) 190.

79. Waynam v. Bend, 1 Campb. 175.

80. Bunting v. Mick, 5 Ind. App. 289, 31

N. E. 378, 1055 [citing Farmers' L. & T. Co.

V. Canada, etc., R. Co., 127 Ind. 250, 26 N. E.
784, 11 L. R. A. 740; Schmueckle v. Waters,
125 Ind. 265, 25 N. E. 281 ; Giberson v. Jol-

ley, 120 Ind. 301, 22 N. E. 306], holding that
an averment that the payee became the owner
of the note in due course of business, before
maturity for a valuable consideration and in

good faith are but legal conclusions and are
not equivalent to an averment of a want of
notice of the defenses such as is required. See
also supra, XIV, D, 1, b, (x), (c), (5).

Assignment before maturity is shown by
stating the date of the note, that it was pay-
able in twelve months, and that it was then
and there assigned. Silver v. Henderson, 3
McLean (U. S.) 165, 22 Fed. Cas. No. 12,854.

Preexisting debt.—Under the Pennsylvania
procedure act of 1887, a statement, in an ac-

tion on a note by persons other than the
payee, that said payee, by delivery, transferred
the same to plaintiffs, without showing any
of the facts of the transaction, does not en-
title plaintiffs to a summary judgment, where
the affidavit of defense avers that the note
was delivered to plaintiffs " in payment and

[XIV, D, 1, b, (x), (d). (1), (d)]

satisfaction of an old debt." Gere v. Unger,
125 Pa. St. 644, 24 Wkly. Notes Cas. (Pa.)
7, 17 Atl. 511.

Unauthorized purpose.— Where a note se-

cured by mortgage and payable to a corpora-
tion or order was transferred as collateral to
a bond of the company which was payable to
bearer and contained a clause transferring
the note and mortgage, it was held that a
complaint by the assignee which failed to

show that th« note was attached to the bond
would not protect plaintiff as a hona fide in-

dorsee, should it be claimed that the note was
given for an unauthorized purpose. Howard
V. Boorman, 17 Wis. 459 [distinguishing

Crosby v. Roub, 16 Wis. 16, 84 Am. Dec. 720,

where the note was attached to the bond].
Anticipation of defense.— A complaint al-

leging that the note in suit was transferred

to plaintiff in the usual course of business,

before its maturity, and that plaintiff pur-
chased it in good faith without notice of any
legal or equitable defense thereto, is not 6b-

jectionable because anticipating the defenses

and failing to aver sufficient facts to avoid

them. Cooper v. Merchants', etc., Nat. Bank,
(Ind. 1900) 57 N. E. 569.

81. Press Co. v. Hartford City Bank, 58

Fed. 321, 7 C. C. A. 248.

82. Farnsworth v. Drake, 11 Ind. 101.

83. Preexisting debt.— A petition to avoid
a note in the hands of the holder, which al-

leges that the payee, with knowledge of its

illegality, indorsed it to the holder who paid
no value therefor, but credited him with it on
an account, in effect avers that the note was
taken in payment of a preexisting debt.

Draper v. Cowles, 27 Kan. 484.

84. Where an assignee of a note seeks to

recover its amount from one who purchased
it at a judicial sale of the payee's property,

and who has collected it, he must allege that

defendant had notice of the assignment before

the purchase. Allison v. King, 21 Iowa 302
[distinguishing Allison v. Barrett, 16 Iowa
278, where the maker had notice of plaintiff's

interest before payment of the note].
85. Helms v. Sisk, 8 Blackf. (Ind.) 503.
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on the instrument in question for the use of another is unnecessary and may be

treated as surplusage.**

(2) Sufficiency of Allegations— (a) In General. The right to maintain

the action as the owner, holder, or party in interest is sufficiently shown by alleg-

ing facts as to transfer from which the title of plaintiff can be deduced.*'

(b) Allegations of Ownership and Possession. Although there are decisions to

the effect that a direct averment by an indorsee that he is the owner and holder

of the instrnment sued on is the averment of a mere conclusion of law,^ there

are other holdings to the effect that such an allegation is sufficient to show a

frkna facie right to recover, and that the mode of acquisition may be supplied

y proof.*' If the complaint or declaration otherwise shows title in plaintiff,

86. Zimmerman v. Wead, 18 III. 304.

Variance in caption.—Where the caption of

the petition was: "Armstrong Beattie . . .

to the use of B. W. Lewis & Bros., plaintiffs,

against Henry C. Lett . . . defendants," but
plaintiiT alleged title in himself by indorse-

ment from B. W. Lewis & Bros., the words
" to the use of B. W. Lewis & Bros.," in the

caption, were held to be mere surplusage.

Beattie v. Ijett, 28 Mo. 596.

87. Alabama.— Woodlawn v. Purvis, 108
Ala. 511, 18 So. 530.

Arkansas.— Kittlewell v. Scull, 3 Ark. 474.

California.— Pryce v. Jordan, 69 Cal. 569,

11 Pac. 185.

Illinois.— Uiggina v. Bullock, 66 111. 37;

Simpson v. Eanlett, 7 111. 312.

Indiana.— Eiohelberger v. Old Nat. Bank,
103 Ind. 401, 3 N. E. 127; Thomson v. Madi-
son Bldg., etc., Assoc, 103 Ind. 279, 2 N. E.

735; Zotter v. Lawrence, 95 Ind. 346; Simp-
kins V. Smith, 94 Ind. 470 ; Marvin v. Slaugh-

ter, 4 Blackf. (Ind.) 529.

Maine.— Ware v. Webb, 32 Me. 41.

Minnesota.— Hoag v. Mendenhall, 19 Minn.

335; Frasier v. Williams, 15 Minn. 288.

New York.— Farmers', etc.. Bank v. Wads-
worth, 24 N. Y. 547; Billings v. Jane, 11

Barb. (N. Y.) 620; Lee v. Ainslee, 1 Hilt.

(N. Y.) 277, 4 Abb. Pr. (N. Y.) 463; Thorn
.V. Alvord, 32 Misc. (N. Y.) 456, 66 N. Y.

Suppl. 587; Phelps v. Ferguson, 9 Abb. Pr.

(N. Y.) 206, 19 How. Pr. (N. Y.) 143; Con-

necticut Bank v. Smith, 9 Abb. Pr. (N. Y.)

168; Holstein v. Rice, 15 How. Pr. (N. Y.)

1; Louisville Bank v. Edwards, 11 How. Pr.

(N. Y.) 216.

Pennsylvania.— Garden City Nat. Bank v.

Titler, 155 Pa. St. 210, 26 Atl. 372, 35 Am.
St. Rep. 874; Mitchell v. Welch, 17 Pa. St.

339, 55 Am. Dec. 557.

Texas.— Rutherford v. Smith, 28 Tex. 322;

Simpson v. Masterson, (Tex. Civ. App. 1895)

31 S. W. 419.

Vermont.— Brooks v. Edson, 7 Vt. 351.

Washington.—Osborne v. Stevens, 15 Wash.

478, 46 Pac. 1027.

Canada.— Brown v. Gordon, 16 U. C. Q. B.

342.

See 7 Cent. Dig. tit. "Bills and Notes,"

5 1480 et seg.

An allegation that plaintiff, a corporation,

is the successor of the payee and is the bolder

and owner of the note in suit is sufficient to

ehow title. Robinson Female Seminary v.

Campbell, 60 Kan. 60, 55 Pac. 276.

Came lawfully into possession.— An aver-

ment that before maturity the bill " came
lawfully into the possession of those plain-

tiffs for value," is a. sufficient allegation of

ownership. Phelps v. Ferguson, 9 Abb. Pr.

(N. Y.) 206, 19 How. Pr. (N. Y.) 143.

Contradictory allegations.— A complaint
alleging the transfer of a note to plaintiff in

the usual course of business, before maturity,

and for value, sufficiently alleges title, al-

though it also contained an allegation im-

porting only a holding for collection. Farm-
ers, etc.. Bank v. Wadsworth, 24 N. Y. 547.

Indorsement to bank.— An averment that
the note in suit was indorsed to a bank is

equivalent to an averment that it was dis-

counted there, and shows title in the bank.

Farmers', etc.. Bank v. Small, 2 T. B. Mon.
(Ky.) 88.

Surviving partner.— An averment that

plaintiff owns the note in suit " as surviving

partner " is equivalent to an allegation that

it was partnership property. Howard v.

Boorman, 17 Wis. 459.

88. Eames v. Crosier, 101 Cal. 260, 35 Pac.

873 ; Topping v. Clay, 62 Minn. 3, 63 N. W.
1038; White v. Brown, 14 How. Pr. (N. Y.)

282; Beach v. Gallup, 2 Code Rep. (N. Y.)

66.

89. Alabama.— Morris v. Poillon, 50 Ala.

403 ; Clark v. Moses, 50 Ala. 326.

Kentucky.— Rice v. Hogan, 8 Dana (Ky.)

133; New South Brewing, etc., Co. v. Price,

21 Ky. L. Rep. 11, 50 S. W. 963.

New York.—^New York Marbled Iron Works
V. Smith, 4 Duer (N. Y.) 362; Genet v. Sayre,

12 Abb. Pr. (N. Y.) 347.

Texas.— Gunter v. McEntire, (Tex. Civ.

App. 1893) 24 S. W. 590.

Wisconsin.— Reeve v. Fraker, 32 Wis.

243.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1481 et seq.
" Holder."— An averment that plaintiff is

owner amounts to an averment that he is

holder. Rollins v. Forbes, 10 Cal. 299.

" Owner."— An allegation in a, complaint

on a note that plaintiff is the "lawful holder"

thereof, in connection with the words " value

received," is a sufficient allegation of owner-
ship. Benson v. Couchman, 1 Code Rep.

(N. Y.) 119.

[XIV. D. I, b, (X), (d), (2), (b)]
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an additional allegation that he is the owner and holder is unnecessary and
superfluous.^

(c) Setting Out, Annexing, or Filing. Where the instrument is set out sub-

stantially or in hcBo verba, or is exhibited in connection with the complaint, by
annexation or filing, ownership or title is sufficiently shown by referring thereto

and averring that plaintiff is the owner and holder thereof,'' or that defendant is

indebted thereon to him.'^

(3) Negativing Transfer to Another. Where plaintiff has shown title he
need not aver a continuous holding and ownership or negative a transfer by
himself.^'

(4) Negativing Payment to Original Payee. While it has been held that

the declaration should negative payment to the assignor or original payee before
assignment^* it has also been held that an averment of such non-payment before

indorsement or assignment is unnecessary.'^

(5) Subsequent Indorsement. Unless plaintiff cairns through subsequent
indorsements he need not aver them.'^

(6) Reacquisition. A payee or indorsee of a note which has been transferred

by liim, and who seeks to recover thereon, must show that he has taken up or

reacquired the instrument, as well as his right to maintain an action thereon.''

90. California.—Kennedy, etc.. Lumber Co.

V. Steamship CJonstr. Co., 123 Cal. 584, 56
Pao. 457 ; Hook v. White, 36 Cal. 299 ; Poor-
man V. Mills, 35 Cal. 118, 95 Am. Dec. 90;
Wedderspoon v. Rogers, 32 Cal. 569.

Nevada.—-Allen v. Reilly, 15 Nev. 452.

New York.— Connecticut Bank v. Smith, 9

Abb. Pr. (N. Y.) 168; Niblo v. Harrison, 7

Abb. Pr. (N. Y.) 447; Lowville Bank v. Ed-
wards, 11 How. Pr. (N. Y.) 216.

Texas.— Simpson v. Masterson, ( Tex. Civ.

App. 1895) 31 S. W. 419; Frank i;. J. S.

Brown Hardware Co., 10 Tex. Civ. App. 430,

31 S. W. 64; Kinsey v. Bellas, 1 Tex. App,
Civ. Cas. § 96.

Wisconsin.— See Geilfuss v. Gates, 87 Wis.
395, 58 N. W. 742.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1481 et seq.

91. Owen v. Moore, 14 Ala. 640; Conti-

nental Bank v. Bramhall, 10 Bosw. (N. Y.)

595.

92. Nesbitt v. Pearson, 33 Ala. 668; But-
ler V. Stewart, 18 La. Ann. 554; Sanborn' v.

Hale, 12 Nebr. 318, 11 N. W. 302. But see

Eichter v. Kramer, 1 N. Y. City Ct. 348.

93. Pryce v. Jordan, 69 Cal. 569, 11 Pac.

185; Poorman v. Mills, 35 Cal. 118, 95 Am.
Dec. 90; Wedderspoon v. Rogers, 32 Cal.

569; Durant v. Murdock, 3 App. Cas. (D. C.)

114; Wilkins v. McGuire, 2 App. Cas. (D. C.)

448; Niblo v. Harrison, 7 Abb. Pr. (N. Y.)

447; Taylor v. Corbiere, 8 How. Pr. (N. Y.)

385; Smith v. McClure, 5 East 476, 2 Smith
K. B. 43, 7 Rev. Rep. 750.

94. Merchant v. Slater, 6 Ark. 529; Nor-
vcll V. Hudgins, 4 Munf. (Va.) 496.

Sufficiency.— In an action by the assignee
of a note against the maker, the allegation

that "before payment, it was assigned to

plaintiff," is a sufficient averment that it was
not paid to the assignor. Gay v. Hanger, 3

Ark. 436.

LXIV. D, 1, b, (X), (d). (2). (b)]

95. Lowe V. Needham, 5 Ind. 140. In a
declaration by an assignee on a note, where it

is averred that the obligation was unpaid at
the time of the assignment, and that the ob-

ligor at the time had notice of the assign-
ment, it is not necessary to aver non-payment
to the assignor. Neal v. Durrett, 7 J. J.

Marsh. (Ky.) 101.

96. Thierry v. Laffon, 4 La. Ann. 347;
Abat V. Tournillon, 6 Mart. N. S. (La.) 648;
Bank of America v. Senior, 11 R. I. 376.

" Or order."—• A note payable to a particu-
lar person " or order " may be sued on with-
out alleging indorsement by him. Durant v.

Murdock, 3 App. Cas. (D. C.) 114.

97. Brotherton v. Street, 124 Ind. 599, 24
N. E. 1068; Lawrance v. Fussell, 77 Pa. St.

460.

If plaintiff avers an indorsement to an-

other, he must also allege an indorsement by
such other to himself. Cunliffe 1}. Whitehead,
3 Biug. N. Cas. 828, 32 E. C. L. 380, where
plaintiff alleged an indorsement by him to

another who " delivered " it to him.

Indorsement without recourse by subse-

quent indorser.—A petition by a payee show-
ing an indorsement by him to one who there-

after indorsed it without recourse is sufficient

to show that plaintiff is the real party in in-

terest. Whittenhall v. Korber, 12 Kan. 618.

Retransfer.— Where it is shown that the

note was given to plaintiff, and by indorse-

ment transferred to another, who by like

means transferred it back to plaintiff, deliv-

ery to and title in plaintiff are sufficiently

shown. Smith v. Thurston, 8 Ind. App. 105,

35 N. E. 520.

Taking up.— An allegation that plaintiff's

indorsee sued him on the indorsement, but

that before judgment plaintiff paid the note

and costs, sufficiently shows his right to sue

the maker. Taylor v. Hearn, 131 Ind. 537, 31

N. E. 201. Averments in effect that at the
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(xi) As TO Presentment, Demand, Protest, and Notice— (a) To
Charge Maker or Accepter. The English and the American rules respecting the

necessity of averring presentment to a maker or accepter of a note or bill payable

at a specified time and place are in direct conflict. In England such an aver-

ment is held necessary,^ while in the United States the contrary doctrine prevails.^'

special instance and request of, and for the
exclusive benefit of, defendant plaintiff drew
on the latter, that the draft was dishonored,
and that for defendant's exclusive benefit

plaintifl paid off and took up the bill, are suf-

ficient. Tinsley v. Penniman, 83 Tex. 54, 18
S. W. 718. In an action on a bill to which
there are several parties, indorsed by the
holder to the accepter and by the latter to
plaintiff, the declaration must show the as-

sent of the other parties to the indorsement
by the accepter so as to avoid the legal pre-

sumption that the bill was taken up and ex-

tinguished by the latter. Beebe 17. Real Es-
tate Bank, 4 Ark. 546. In an action by a
payee against the maker and the accepter of

a bill of exchange, an averment that plaintiff

indorsed the bill before maturity " by pro-

curement of defendants," and that he had
been obliged to pay the same, is unnecessary
and improper because the mere anticipation
of a defense. List v. Kortepeter, 26 Ind. 27.

An averment, in an action on a note indorsed
to a third party, that, on failure of the payer
to discharge the same at maturity, plaintiff

paid the indorsee the amount thereof, does
not suflieiently allege that plaintiff is the
owner- thereof, although his name appears as
payee; and the mere introduction of the note
is insuflBcient evidence to justify a verdict

for plaintiff. Johnson ». Arlidge, (Tex. 1891)
17 S. W. 28.

Action by guardian on note transferred by
ward.— In a complaint by a guardian, to re-

cover the amount of a note due to the estate

of his ward, which shows, as an excuse for

non-production of the note that the infant

has transferred it to a third person it is not

necessary to aver that the infant has subse-

quently disaffirmed the transfer or that the

infant has tendered back the consideration

which was received upon such transfer.

Briggs V. McCabe, 27 Ind. 327, 89 Am. Dec.

503.

98. Cowie v. Halsall, 4 B. & Aid. 197, 6

E. C. L. 449, 3 Stark. 36, 3 E. C. L. 584;

Howe V. Young, 2 B. & B. 165, 2 Bligh 391, 4

Eng. Reprint 372, 6 E. C. L. 83; Williams v.

G«rmaine, 7 B. & C. 468, 6 L. J. K. B. 0. S.

90, 1 M. & R. 394, 31 Rev. Rep. 248, 14

E. C. L. 212; Hodge v. Fillis, 3 Campb. 463;

Callaghan v. Aylett, 2 Campb. 549, 3 Taunt.

397: Vander Donckt v. Thellusson, 8 C. B.
812,' 19 L. J. C. P. 12, 65 E. C. L. 812; Spind-

ler V. Grellett, 5 D. & L. 191, 1 Exch. 384, 17

L. J. Exch. 6; Rushton v. Aspinall, Dougl.

654; Hoare v. Cazenove, 16 East 391, 14 Rev.

Rep. 370; Dickinson v. Bowes, 16 East 110;

Saunderson v. Bowes, 14 East 500, 13 Rev.

Rep. 299; Lewin v. Brunetti, Lutw. 896;

Gammon v. Sehmoll, 1 Marsh. 80, 5 Taunt.

344, 1 E. C. L. 182; Treeothiek v. Edwin, 1

Stark. 469, 2 E. C. L. 180; Bowes v. Howe, 5
Taunt. 30, 14 Rev. Rep. 700, 1 E. C. L. 29;
Ambrose v. Hopwood, 2 Taunt. 61. The doe-

trine announced in the text and which at
present is the English rule was finally settled

by the case of Rowe v. Young, 2 B. & B. 165,

6 E. C. L. 83, decided by the house of lords

in 1820. Among the decisions contrary to the
holding of that case and in accord vdth the

American decisions are Price v. Mitchell, 4
Campb. 200, 16 Rev. Rep. 775; Nicholls v.

Bowes, 2 Campb. 498; Wild v. Rennards, 1

Campb. 425 note; Lyon v. Sundius, 1 Oampb.
423 ; Fenton v. Goundry, 13 East 459 ; Smith
V. Delafontaine [cited in Fenton v. Goundry,
13 East 459, 470] ; Saunderson v. Judge, 2

H. Bl. 509 ; Rowe v. Williams [cited in Rich-

ards V. Wilsington, 1 Holt 364, 366 note, 3

E. C. L. 147] ; Richards v. Wilsington, Holt
364 note, 3 E. C. L. 147 ; Head v. Sewell, Holt
363, 3 E. C. L. 147.

99. Alabama.— Sims v. National Commer-
cial Bank, 73 Ala. 248; Connerly v. Plant-

ers', etc., Ins. Co., 66 Ala. 432; Clark v.

Moses, 50 Ala. 326; Montgomery v. Elliott,

6 Ala. 701; Irvine v. Withers, 1 Stew. (Ala.)

234.
Arkansas.— Pryor v. Wright, 14 Ark. 189;

Sumner v. Ford, 3 Ark. 389.

California.— Montgomery v. Tutt, 11 Cal..

307 [overruling Wild v. Van Valkenburgh, 7

Cal. 166].

Colorado.— Erdman v. Hardesty, 14 Colo.

App. 395, 60 Pac. 360.

Delaware.— Martin v. Hamilton, 5 Harr.

(Del.) 314; Allen v. Miles, 4 Harr. (Del.)

234.

Florida.— Greeley v. Whitehead, 35 Fla.

523, 17 So. 643, 48 Am. St. Rep. 258, 28

L. R. A. 286.

Georgia.— Hardy v. White, 60 Ga. 454;
Dougherty v. Western Bank, 13 Ga. 287.

IlUnois.— Hannibal, etc., R. Co. v. Crane,

102 111. 249, 40 Am. Rep. 581; Yeaton v.

Berney, 62 111. 61; Hunt v. Divine, 37 111.

137; Humphreys v. Matthews, 11 111. 471;
New Hope Delaware Bridge Co. v. Perry, 11

111. 467, 52 Am. Dec. 443 ; Armstrong v. Cald-

well, 2 111. 546; Butterfield v. Kinzie, 2 111.

445, 30 Am. Dec. 657.

Indiana.— Geatt v. Fortman, 120 Ind. 384,

22 N. E. 300; Dunkle v. Nichols, 101

Ind. 473; Hinkley v. St. Louis Fourth
Nat. Bank, 77 Ind. 475; Mitchell i;. Ameri-
can Ins. Co., 51 Ind. 396; Hall v. Allen, 37

Ind. 541; Frank v. Kessler, 30 Ind. 8. See

contra, Palmer v. Hughes, 1 Blackf. (Ind.)

328; Gilly v. Springer, 1 Blackf. (Ind.) 257,

deciided prior to Ind. Rev. Stat. (1881), § 368,

by which it is sufficient to show readiness to

pay.
Iowa.— Tarbell v. Stevens, 7 Iowa 163.

[XIV. D, 1, b, (XI). (a)]
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(b) To Charge Drawer or Indorser. "Where it is sought to charge the drawer or
indorser, presentment, demand, non-payment or non-acceptance, protest, and notice
thereof, being conditions precedent to his liability, must be substantially alleged,'

Kentucky.— Baker v. Phelps, 12 Ky. L.

Rep. 387. See also Keeton v. Scantland,
Hard. (Ky. ) 149; Grant i;. Groshon, Hard.
(Ky.) 85,' 3 Am. Dec. 725.

Louisiana.— Thiel v. Conrad, 21 La. Ann.
214; Letchford v. Starns, 16 La. Ann. 252;
MeCalop v. Fluker, 12 La. Ann. 551; Eipka
V. Pope, 5 La. Ann. 61, 52 Am. Dee. 579;
Maurin v. Perot, 16 La. 276, overruling the
earlier cases to the contrary.

Maine.— Dockray v. Dunn, 37 Me. 442

;

Lyon V. Williamson, 27 Me. 149; McKenney
V. Whipple, 21 Me. 98; Eemick «. O'Kyle, 12

Me. 340; Bacon v. Dyer, 12 Me. 19.

Maryland.— Bowie v. Duvall, 1 Gill & J.

(Md.) 175.

Massachusetts.— Knowles v. Byrnes, 5

Mete. (Mass.) 115; Payson v. Whitcorab, 15

Pick. (Mass.) 212; Carley v. Vance, 17 Mass.
389; Ruggles i\ Patten, 8 Mass. 480.

Michigan.— Reeve v. Pack, 6 Mich. 240.

Minnesota.— Michaud v. Lagarde, 4 Minn.
43.

Mississippi.—Washington v. Planters' Bank,
1 How. (Miss.) 230, 28 Am. Dec. 333.

Missouri.— State Bank v. Parris, 35 Mo.
371; Baltzer v. Kansas Pac. R. Co., 3 Mo.
App. 574.

^ew Hampshire.— Otis i>. Barton, 10 N. H.
433 ; Eastman v. Fifield, 3 N. H. 333, 14 Am.
Dec. 371.

New Jersey.—- Weed v. Van Houten, 9

-N. J. L. 189, 17 Am. Dec. 468.

New Yorfc.— Hills v. Place, 48 N. Y. 520, 8

Am. Dec. 568; Ferner v. Williams, 37 Barb,
(N. Y.) 9; Wells 1). Simpson, 29 Misc.
(N. Y.) 665, 61 N. Y. Suppl. 56; Caldwell
r. Casaidy, 8 Cow. (N. Y.) 271; Woleott v.

Van Santvoord, 17 Johns. (N. Y.) 248, 8

Am. Dec. 396; Poden v. Sharp, 4 Johns.
(N. Y.) 183.

North Carolina.— Nichols v. Pool, 47 N. C.

23.

Ohio.— Conn v. Gano, 1 Ohio 483, 13 Am.
Dec. 639.

Pennsylvania.— North Pennsylvania R.
Co. f. Adams, 54 Pa. St. 94, 93 Am. Dec.
677; Fitler v. Beckley, 2 Watts & S. (Pa.)
458; Collins v. Naylor, 10 Phila. (Pa.) 437,
32 Leg. Int. (Pa.) 248.

South Carolina.— McKenzie v. Durant, 9
.Rich. (S. C.) 61; Clarke v. Gordon, 3 Rich.

(S. C.) 311, 314, 45 Am. Dec. 768 {citing

'Smith V. Burrell].

Tennessee.— Mulherrin v. Hannum, 2 Yerg.
(Tenn.) 81; McNairy v. Bell, 1 Yerg. (Tenn.)

502, 24 Am. Dec. 454.

Tems.— HiAbell v. Lord, 9 Tex. 472;
Frosh V. Holmes, 8 Tex. 29; Andrews v.

Hoxie, 5 Tex. 171; Edwards v. Hasbrook, 2
Tex. 578.

Vermont.— Hart v. Green, 8 Vt. 191.

Virginia.— Armistead v. Armistead, 10

Leigh (Va.) 512; Watkins v. Crouch, 5 Leigh

[XIV, D. 1, b, (XI), (b)]

(Va.) 522; Barrett v. Wills, 4 Leigh 114,
26 Am. Dec. 315.

West Virginia.— Merchants', etc., Bank v.

Evans, 9 W. Va. 373.

Wisconsin.— Howard v. Boorman, 17 Wis.
459.

United States.—Brabston v. Gibson, 9 How.
(U. S.) 263, 13 L. ed. 131; Covington v. Com-
stock, 14 Pet (U. S.) 43, 10 L. ed. 346 (hold-
ing, however, that the place of payment must
be averred) ; Wallace v. McConnell, 13 Pet.
(U. S.) 136, 10 L. ed. 95. See also U. S.
Bank v. Smith, 11 Wheat. (U. S.) 171, 6
L. ed. 443; U. S. Bank v. Bussard, 3 Cranch
C. C. (U. S.) 173, 2 Fed. Cas. No. 911;
Smith V. Johnson, 2 Cranch C. C. (U. S.)

645, 22 Fed. Cas. No. 13,067; Beverley v.

Beverley, 2 Cranch C. C. (U. S.) 470, 3 Fed.
Cas. No. 1,376; Brown v. Piatt, 2 Cranch
C. C. (U. S.) 253, 4 Fed. Cas. No. 2,026;
Kendall v. Badger, 1 McAll. (U. S.) 523, 14
Fed. Cas. No. 7,691; Silver v. Henderson, 3
McLean (U. S.) 165, 22 Fed. Cas. No. 12,854;
Thompson v. Cook, 2 McLean (U. S.) 122, 23
Fed. Cas. No. 13,952.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1494 et seq.

In an action on interest coupons payable
at a particular time and place it is not neces-
sary to allege a demand. New South Brew-
ing, etc., Co. V. Price, 21 Ky. L. Rep. 11, 50
S. W. 963.

Mode of payment.— In an action on an or-
der payable in money and accepted by a
municipality payable in city warrants, an
allegation of djmand and refusal of payment
is unnecessary. Superior v. Ripley, 138
U. S. 93, 11 S. a. 288, 34 L. ed. 914 [af-

firming 41 Fed. 113].

The failure to allege demand and notice
cannot be taken advantage of by the maker.
Belcher v. Palmer, 35 Nebr. 449, 53 N. W.
380.

1. Alabama.— Wetumpka, etc., R. Co. v.

Bingham, 5 Ala. 657 ; Mims v. Georgia Cent.

Bank, 2 Ala. 294; Kennon v. McRae, 3 Stew.
6 P. (Ala.) 249.

Arizona.— Dowling v. Hunt, (Ariz. 1885)

7 Pac. 496.

Arkansas.— Rogers v. James, 33 Ark. 77;
Grace v. McDaniel, 13 Ark. 394.

California.— Reeves v. Howe, 16 Cal. 152;
Lightstone v. Lawrence, 4 Cal. 277.

District of Columbia.— Bond v. Shepherd,
3 MacArthur (D. C.) 367.

Georgia.— Davies v. Byrne, 10 Ga. 329.

Illinois.— Hart v. Otis, 41 111. App.
431.

Indiana.— Pollard t). Bowen, 57 Ind. 232;
Ford V. Booker, 53 Ind. 395 ; Griffin v. Kemp,
46 Ind. 172; Blacklege v. Benedick, 12 Ind.

389; St. James Church ». Moore, 1 Ind. 289;
Offutt V. Rucker, 2 Ind. App. 350, 27 N. E.
589.
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and it is immaterial that the instrument indorsed was past due at the time

Iowa.— Bosch v. Kassing, 64 Iowa 312, 20
N. W. 454; Jones v. Middleton, 29 Iowa 188;
NoUen v. Wisner, 11 Iowa 190.

Kansas.— Malott v. Jewett, 1 Kan App.
14, 41 Pac. 674.

Kentucky.— Eandle v. Paducah City Nat.
Bank, 5 Ky. L. Rep. 185.

Louisiana.— Gamier v. Cauchoix, 9 Mart.
(La.) 584; Abat V. Rion, 7 Mart. (La.)
562.

Michigan.— Barber v. Taylor, 1 Mich.
352.

Minnesota.— Michaud v. Lagarde, 4 Minn.
43.

Missouri.— Taylor v. Newman, 77 Mo. 257

;

Jamison v. Gopher, 35 Mo. 483; State Bank
V. Iladen, 35 Mo. 358; Jaccard v. Anderson,
32 Mo. 188; Mechanics' Sav. Inst. v. Finn, 1

Mo. App. 36.

Hew Jersey.—^Ribble v. JeflFerson, 10 N. J.

L. 139 (non-acceptance) ; Disborough v. Van-
ness, 8 N. J. L. 231.

yew York.— Gook v. Warren, 88 N. Y. 37
[overruling Woodbury v. Sackrider, 2 Abb.
Pr. (N. Y. ) 402, and distinguishing Codding-
ton V. Davis, 1 N. Y. 186] ; Conkling v. Gan-
dall, 1 Abb. Dec. (N. Y.) 423, 1 Keyes(N. Y.)
228; Ahr v. Marx, 44 N. Y. App. Div. 391,
60 N. Y. Suppl. 1091; Alleman v. Bowen, 61
Hun (N. Y.) 30, 15 N. Y. Suppl. 318, 39 N. Y.
St. 822; Judd V. Smith, 3 Hun (N. Y.) 190, 5
Thomps. & C. (N. Y.) 255; Alder v. Bloom-
ingdale, 1 Duer (N. Y.) 601; Pahquioque
Bank c. Martin, 11 Abb. Pr. (N. Y.) 291;
Shultz V. Depuy, 3 Abb. Pr. (N. Y.) 252;
Geneva Bank v. Guliek, 8 How. Pr. (N. Y.)

51; Spellman v. Welder, 5 How. Pr. (N. Y.)

5; Turner v. Gomstock, 1 Code Rep. (N. Y.)
102, 7 N. Y. Leg. Obs. 23 ; Richter v. Kramer,
1 N. Y. City Ct. 348; Frisbee v. Jacobs, 1

N. Y. City Ct. 235; Dean v. Hall, 17 Wend.
(N. Y. ) 214. See also Harker v. Anderson,
21 Wend. (N. Y.) 372. But see Requa v.

Guggenheim, 3 Lans. (N. Y. ) 51; Adams v.

Sherrill, 14 How. Pr. (N. Y.) 297; Gay v.

Paine, 5 How. Pr. (N. Y.) 107, 3 Code Rep.
(N. Y.) 162.

Ohio.— Blackwell v. Montgomery, 1 Handy
(Ohio) 40, 12 Ohio Dee. (Reprint) 16. See
Wood V. Dillingham, 1 Handy (Ohio) 29, 12

Ohio Dee. (Reprint) 9; Levy v. Trennel, 8

Ohio Dec. (Reprint) 121, 5 Cine. L. Bui. 793;
Tousley v. Sehwind, 4 Ohio Dec. (Reprint)

235, 1 Clev. L. Rep. 148.

Pennsylvania.— Peale v. Addicko, 174 Pa.
St. 543, 38 Wkly. Notes Gas. (Pa.) 101, 34
Atl. 201 ; Penn. Nat. Bank v. Kopitseh Soap
Co., 161 Pa. St. 134, 34 Wkly. Notes Gas.

(Pa.) 447, 28 Atl. 1077.
.South Carolina.— Treadway v. Nicks, 3 Mc-

Cord (S. G.) 195.

Tennessee.— Tumley v. Glarksville, etc., E.

Co., 2 Goldw. (Tenn.) 327; Harlan v. Dew, 3

Head (Tenn.) 505; Knott v. Hicks, 2 Humphr.
(Tenn.) 162.

Texas.— Forrest v. Rawlings, 35 Tex. 626

;

Seal V. Alexander, 6 Tex. 531 ; Rikcr v. Free-

man, Dall. (Tex.) 584; Gillespie v. Brown,
(Tex. Civ. App. 1895) 30 S. W. 448.

Virginia.— Tidball v. Shenandoah Nat.
Bank, 98 Va. 768, 37 S. E. 318; Watkins v.

Crouch, 5 Leigh (Va.) 522; Early v. Preston,

1 Patt. & H. (Va.) 228.

West Virginia.— Steubenville Nat. Exch.
Bank v. McElfish Clay Mfg. Co., 48 W. Va.
406, 37 S. E. 541 ; Huntington Bank v. Hysell,

22 W. Va. 142.

Wisconsin.— Dolph v. Rice, 18 Wis. 397,

86 Am. Dec. 778; Gatlin i;. Jones, 1 Pinn.
(Wis.) 130.

United States.— U. S. Bank v. Smith, 11

Wheat. (U. S.) 171, 6 L. ed. 443; Slacum v,

Pomeroy, 6 Granch (U. S.) 221, 3 L. ed.

204; Dwight v. Williams, 4 McLean (U. S.)

581, 8 Fed. Gas. No. 4,218; January v. Dun-
can, 3 McLean (U. S.) 19, 13 Fed. Cas. No.
7,217; Lewis v. Brewster, 2 McLean (U. S.)

21, 15 Fed. Cas. No. 8,318; Sherman v. Corn-
stock, 2 McLean (U. S.) 19, 21 Fed. Cas. No.
12,764; Baker v. Gallagher, 1 Wash. (U. S.)

461, 2 Fed. Cas. No. 768.

Canada.— Davis v. Dunn, 6 U. C. Q. B.
327 ; Commercial Bank v. Cameron, 3 U. C-
Q. B. 363; Goldie v. Maxwell, 1 U. G. Q. B.
425. See also Small v. Rogers, 6 U. G. Q. B.
O. S. 476.

See 7 Cent. Dig. tit. "Bills and Notes,'"

§ 1495 et seq.

If a stranger indorsing in blank before the
payee is sued with the maker, protest and
notice of dishonor need not be averred as
against him. Hardy v. White, 60 Ga.
454.

Indorsement of check presented.— A com-
plaint against a bank for refusal to pay a
check presented must allege that the cheek
was indorsed by the payee before presentment,
and an averment of the presentment of a
bank check in the usual course of business is

insufficient; but this is unnecessary where it

is alleged that the bank to whom presentment
was made refused to pay it on the ground
that it was not indebted to the drawer. Eich-
ner v. Bowery Bank, 20 Misc. (N. Y.) 90, 45
N. Y. Suppl. 68.

Plaintiff need not allege a continued refusal
to pay, by the maker, up to the time of suit
brought. Crenshaw v. McKiernan, Minor
(Ala.) 295.

Presentment to the particular person named
in the instrument need not be averred. St.

James Church v. Moore, 1 Ind. 289.

Money counts.— Under N. Y. Laws (1816),
c. 223, § 2, providing that all notes in the
form of bank-bills, issued by any person, pay-
able in bills of any incorporated company,
may, in ease of default in.payment according
to the tenor thereof, be sued by the holder,
a declaration by the latter on such a note
need not specially aver demand of payment,
proof thereof being admissible under the com-
mon money counts. Throop v. Gheescman, 10
Johns. (N. Y.) 264.

Bill accepted by drawer.— In an action

rxiV, D, 1. b, (XI), (b)]



128 [8 Cye.J COMMERCIAL PAPER

of indorsement.^ If presentment and the subsequent steps are not condi-

tions precedent, or a party is liable without notice,' as where he is a surety,*

assignor,' or unconditional guarantor,* where recovery is sought on non-negotiable

paper,'' or where formal averments are not required, as in summary proceedings,'

averments of this character are unnecessary ; and there are cases holding that

under certain circumstances, demand, non-payment, or notice will be presumed in

the absence of an express averment thereof,' as, for example,where protest there-

against the drawer of a bill of exchange, who
was also the accepter, it is not necessary to

allege a demand and notice. Smith v. Paul, 8

Port. (Ala.) 503.

A custom of giving notice to residents

through the post-office need not be alleged.

Gindral v. Mechanics' Bank, 7 Ala. 324.

An averment of a personal demand is un-
necessary where it can be shown that by
agreement and usage a. demand at the bank
where the instrument was negotiable would
be suificient. Brent v. Metropolis Bank, 1

Pet. (U. S.) 89, 7 L. ed. 65.

An averment that the owner personally
presented the note is not necessary. White
V. Low, 7 Barb. (N. Y.) 204.

Production of the instrument at the time
of presentment is properly alleged. Smith v.

Gibbs, 2 Sm. & M. (Miss.) 479. A declara-

tion averring that notices of non-payment
and protest were mailed to defendants in an
envelope addressed to the accepter, and that
the holder believes and charges that the latter

at once notified defendants is insufficient. Si-

bree Deposit Bank v. Moreland, 96 Ky. 150,

16 Ky. L. Eep. 404, 28 S. W. 153, 29 L. E. A.
305.

An averment of notice of non-payment is

not a sufficient averment of notice of dis-

honor. Pahquioque Bank v. Martin, 11 Abb.
Pr. (N. Y.) 291.

Filing protest.— The protest or a copy
thereof need not be filed. Rice v. Derby, 7
Ind. 649.

A copy of the protest will not aid the aver-
ments of the complaint. Pollard v. Bowen,
57 Tnd. 232.

Defects— Objections.— The omission to al-

lege protest is not available on general de-

murrer (Hart V. Otis, 41 111. App. 431), and
such an omission, or the failure to aver pre-

sentment or notice, or insufficient allegations

in respect thereto are immaterial after de-

fault (Jordan v. Bell, 8 Port. (Ala.) 53;
Crocker v. Gilbert, 9 Cush. (Mass.) 131;
Brent v. Metropolis Bank, 1 Pet. (U. S.) 89,

7 L. ed. 65), although it is also held that
such omissions are not cured by verdict (Dis-
borough V. Vanness, 8 N. J. L. 231; Knott «.

Hicks, 2 Humphr. (Tenn.) 162; Slacum v.

Pomeroy, 6 Cranch (U. S.) 221, 3 L. ed.

204) or by judgment by default (Bosch v.

Kassing, 64 Iowa 312, 20 N. W. 454; Tumley
V. Clarksville, etc., R. Co., 2 Coldw. (Tenn.)
327; Harlan v. Dew, 3 Head (Tenn.) 505;
Mullaly V. Ivory, (Tex. Civ. App. 1895) 30
S. W. 259).
A clerical error, alleging notice to defend-

ant in an action against several, is not fatal.

[XIV. D, 1, b, (XI). (b)1

German Exch. Bank 17. Kroder, 13 Misc.
(N. Y.) 192, 34 N. Y. Suppl. 133, 68 N. Y.
St. 219.

Remedies for defects.— Objection for in-

definiteness should be made by motion (Hea-
ver V. Beatty, 3 Ohio Dee. (Reprint) 61, 2
Wkly. L. Gaz. 388), but if the protest and no-
tice are made a part of the complaint and fail

to show a legal demand and notice of non-
payment the remedy is by appeal (Kohler v.

Montgomery, 17 Ind. £20).
2. Kennon v. McRae, 3 Stew. & P. (Ala.)

249; Jones v. Middleton, 29 Iowa 186; Al-
leman v. Bowen, 61 Hun (N. Y.) 30, 15 N. Y.
Suppl. 318, 39 N. Y. St. 822.

3. Marvin v. Adamson, 11 Iowa 371.

A declaration on a biU drawn in the United
States and payable in Europe to recover on a
protest for non-payment need not aver > pro-

test for non-aeceptance. Brown v. Barry, 3

Dall. (Pa.) 365, 1 L. ed. 638.

Note not payable at chartered bank.—^A

declaration on a note payable at " Hoyt &
Jones," against the indorsers by Hoyt &
Jones, who were described as " lately bank-
ers doing business . . . under the name,
style, and firm of Hoyt & Jones," is not suffi-

cient to show that Hoyt & Jones was a, char-

tered bank, so as to require notice of dis-

honor to the indorsers. Salmons v. Hoyt, 53

Ga. 493.

4. McDougald v. Rutherford, 30 Ala. 253

;

Chorn v. Merrill, 9 La. Ann. 533; Dismukes
r. Wright, 20 N. C. 74; Williams v. Irwin,

20 N. C. 70.

5. Peddicord v. Whittam, 9 Iowa 471;
Long V. Smyser, 3 Iowa 266.

6. Clay V. Edgerton. 19 Ohio St. 549, 2

Am. Rep. 422.

7. Stapp V. Bacon, 1 A. K. Marsh. (Ky.)

535.

8. In summary proceedings against an in-

dorser technical pleading is not required. It

is sufficient to state that defendant is " in-

debted as indorser " instead of formally aver-

ring demand on and refusal by the maker,

and notice thereof to defendant. Hilburn
V. Paysinger, 1 Bailey (S. C.) 97. In an ac-

tion on a bank cheek payable after date,

against the drawer, plaintiff's affidavit of the

cause of action need not allege that notice

of its dishonor for non-payment when due
was served on defendant, where no affidavit

of defense is filed. Work v. Tatman, 2 Houst.
(Del.) 304.

9. In McConeghy v. Kirk, 68 Pa. St. 200,

it was held that if a copy of a note is filed

with the complaint in an action against an
indorser, the complaint need not allege de-
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for is averred.^" Althougli there are cases to the contrary," the weight of

authority is to the effect that general averments of tlie performance of the requi-

sites necessary to fix the liability will be sufficient.^^

(c) Place of Presentment— (1) In General. Although questioned, or held

to the contrary in some of the cases,** the English rule appears to require an aver-

ment of presentment at the place of payment designated in the instrument,** and

mand and notice of non-payment, since they
will be presumed until denied by defendant.
But this case is disapproved in Vulcanite
Paving Co. v. Philadelphia Traction Co., 115
Pa. St. 2i80, 8 Atl. 777.
Action on judgment in favor of last holder.
— In an action by an indorsee against his
immediate indorser, for money paid on a
judgment in favor of the last holder of the
note against all the parties to it, it is not
necessary to aver that notice of protest was
served either in the first or second action,
the presumption being that all parties to the
judgment who were entitled to it received no-
tice. Hamilton v. Veaeh, 19 Iowa 419.
Implied notice.—^An allegation in an action

on a corporate note executed by an agent who
indorsed it that the indorser was the sole

agent of the corporation, and that no other
person was authorized to pay the note for
the corporation, is insufiicient to show that
the indorser was the sole agent to pay the
note, so as to raise the inference that he had
notice of its dishonor. Winter v. Coxe, 41
Ala. 207.

10. Wards v. Sparks, 53 Ark. 519, 14 S. W.
898, 10 L. R. A. 703; Eastman v. Turman,
24 Cal. 379; Rudd v. Owensboro Deposit
Bank, 105 Ky. 4*3, 20 Ky. L. Rep. 1497, 49
S. W. 207, 971.

An allegation of due notice imports pro-

test. Upper Canada Bank v. Parsons, 3 U. C.

Q. B. 383; Commercial Bank v Cameron, 3

U. C. Q. B. 363.

Special stipulation.—A petition on a for-

eign bill of exchange containing the stipula-

tion that " protest shall be evidence of due
presentment " sufficiently shows that there
had been a, presentment for payment, and a
protest, by an averment that a notice of pro-

test had been served, in view of a statute,

declaring that a notarial protest shall be

evidence of the fact of presentment and non-
payment. Lail V. Kelly, 3 B. Mon. (Ky.)

10.

11. Cook V. Warren, 8.8 N. Y. 37 [over-

ruling Woodbury v. Sackrider, 2 Abb. Pr.

(N. Y.) 402]; Price v. MeClave, 5 Duer
(N. Y.) 670; Peale v. Addicks, 174 Pa. St.

543, 38 Wkly. Notes Cas. (Pa.) 101, 34 Atl.

201.

12. Alabama.— Carrington v. Odom, 124

Ala. 529, 27 So. 510; Battle v. Weems, 44

Ala. 105; Winter v. Coxe, 41 Ala. 207; Cul-

lum V. Casey, 9 Port. (Ala.) 131, 33 Am.
Dec. 304.

Arkansas.— Wards v. Sparks, 53 Ark. 519,

14 S. W. 898, 10 L. R. A. 703.

Connecticut.— Hinsdale v. Miles, 5 Conn.
331.

19]

Indiana.— Henshaw V. Root, 60 Ind. 220.

See also Offutt v. Rucker, 2 Ind. App. 350,

27 N. E. 589.

Kentucky.— Brown v. Hall, 2 A. K. Marsh.
(Ky.) 599.

Louisiana.— Ducros v. Jacobs, 10 Rob.
(La.) 453.

"New York.— Spencer v. Rogers Locomotive,

etc., Works, 8 Bosw. (N. Y.) 612, 17 Abb. Pr.

(N. Y.) 110; Chemical Nat. Bank v. Car-

pentier, 9 Abb. N. Cas. (N. Y.) 301; Adams
V. SherriU, 14 How. Pr. (N. Y.) 297; Gay
V. Paine, 5 How. Pr. (N. Y.) 107; Boos v.

Franklin, 3 Johns. (N. Y.) 207.

Tennessee.- - Hill v. Planters' Bank, 3

Humphr. (Tenn.) 670.

Uto?!..— Smith v. McEvoy, 8 Utah 58, 29

Pac. 1030.

Wisconsin.— Cutler v. Ainsworth, 21 Wis.

381; Frankfort Bank v. Countryman, 11

Wis. 398.

England.— Halstead v. Skelton, 5 Q. B.

86, Dav. & M. 664, 2 Dowl. N. S. 961, 7 Jur.

680, 13 L. J. Exch. 177, 48 E. C. L. SS; De
Bergareehe v. Pillin, 3 Bing. 476, 11 E. C. L.

23'5; Bynner v. Russell, 1 Bing. 23, 7 Moore
C. P. 267, 8 E. C. L. 3»3; Salomons v.

Stavely, 3 Dougl. 298, 26 E. C. L. 200; Har-

ris V. Packer, 3 Tyrw. 370 note.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1495 et seq.

InsufScient averment of due notice.— An
averment of " all of which the defendant had
due notice," is insufficient, where the defend-

ant named immediately before these words

is the maker. Hommel v. Washburn, 49

N. Y. App. Div. 119, 62 N. Y. Suppl.

1095.

13. Lyon ». Sundius, 1 Campb. 423 ; Parka

V. Edge, 1 Cr. & M. 429, 1 Dowl. P. C. 643,

2 L. J. Exch. 94, 3 Tyrw. 364; Fenton

V. Goundry, 13 East 459; Saunderson i\

Judge, 2 H. Bl. 509; Head v. Sewell, Holt

363, 3 E. C. L. 147 ; Rowe v. Williams [cited

in Richards v. Wilsington, Holt N. P. 364,

366 note, 3 E. C. L. 147]. See also Bush v.

Kinnear, 6 M. & S. 210.

14. Cowie V. Halsall, 4 B. & Aid. 197, 6

E. C. L. 449, 3 Stark. 3i6, 3 E. C. L. 584;

Rowe V. Young, 2 B. & B. 165, 2 Bligh

391, 4 Eng. Reprint 372, 6 E; C. L. 83;

Callaghan v. Aylett, 2 Campb. 549, 3

Taunt. 397; Dickinson v. Bowes, 16 East

110; Saunderson v. Bowes, 14 East 500, 13

Rev. Rep. 299 ; Gammon v. Schmoll, 1 Marsh.
80, 5 Taunt. 344, 1 E. C. L. 182; Garnett v.

Woodcock, 1 Stark. 475, 2 E. C. L. 182;
Bowes V. Howe, 5 Taunt. 30, 14 Rev. Rep.
700, 1 E. C. L. 29; Ambrose v. Hopwood, 2

Taunt. 61.

[XIV, D. I. b, (XI). (C), (1)]
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this rule has been adopted to some extent in this country,'^ and in Canada ; " but

in many of the states the English rule is not followed, and an averment of pre-

sentment at the place of payment is held to be unnecessary."

(2) Notes Payable on Demand. A declaration or complaint on a promis-

sory note or bank-note payable on demand at a particular place, need not aver a

demand at that place.^^

15. Alabama.— Winter v. Coxe, 41 Ala.
207.

Delaware.— People's Nat. Bank v. Hous-
ton, 2 Marv. (Del.) 250, 43 Atl. 93; Wil-
mington, etc., Bank v. Cooper, 1 Harr. (Del.)

10.

Indiana.— Brown v. Jones, 113 Ind. 46, 13

N. E. 857, 3 Am. St. Rep. 623; Marion, etc.,

a. Co. V. Dillon, 7 Ind. 404; Goodlet v.

Britton, 6 Blaekf. (Ind.) 500; Hartwell v.

Candler, 5 Blaekf. (Ind.) 215.

Missouri.—• Faulkner v. Faulkner, 73 Mo.
327.

New York.— Ferner v. Williams, 37 Barb.
(N. Y.) 9, 14 Abb. Pr. (N. Y.) 215; Spell-

man V. Weider, 5 How. Pr. (N. Y.) 5. But
see Adams v. Sherrill, 14 How. Pr. (N. Y.)

297; Gay v. Paine, 5 How. Pr. (N. Y.) 107,

3 Code Rep. (N. Y.) 162.

Pennsylvania.— Tradesmen's Bank v. John-
son, 12 Pa. Co. Ct. 6.

Virginia.— Watkins v. Crouch, 5 Leigh
(Va.) '522.

West Virginia.— Huntington Bank v. Hy-
sell, 22 W. Va. 142.

Draft on treasurer of corporation.—^A dec-

laration on a draft drawn by the president

of a corporation on its treasurer should al-

lege presentment to the latter^ Marion, etc.,

R. Co. V. Dillon, 7 Ind. 404.

A note payable at a chartered bank within
the state must be averred to have been there
presented. Hartwell v. Candler, 5 Blaekf.
(Ind.) 215.

In Alabama, by statute, a declaration is

not defective for the failure to set out a
particular place of payment, unless the in-

strument is payable at a certain place and
there only. Clark v. Moses, 50 Ala. 326;
Montgomery v. Elliott, 6 Ala. 701.

Where a note is made payable at " any
bank in the state," an averment of present-

ment at any particular bank in the state is

sufficient. Besancon v. Shirley, 9 Sm. & M.
(Miss. , 457.

Particularity.— An averment of present-

, Eaent at the maker's office and that payment
was then and there duly demanded, etc., is

sufficient, without further alleging that the
demand was made during business hours, or
personally, or on some one authorized to act

for the maker. Wallace v. Crilley, 46 Wis.
577, 1 N. W. 301.

Place of business.— It is sufficient to allege
demand of payment to have been made at the
place of business of the drawee, without al-

leging such place to be in the place of his
alleged residence. Cullum 17. Casey, 9 Port.
(Ala.) 131, 33 Am. Dec. 304.

Aider by verdict.—Where a declaration on a
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note payable at a particular place contains
no averment of a special demand at that
place, the defect, if any, will be cured by
verdict. Irvine v. Withers, 1 Stew. (Ala.)

234.

In an action by a bank on a note made
payable at its place of business presentment
at that place need not be averred. U. S.

Bank i;. Smith, 11 Wheat. (U. S.) 171, 6

L. ed. 443 [reversing 2 Cranch C. C. (U. S.)

319, 2 Fed. Cas. No. 935].
16. Ferric v. Rykman, Draper (U. C.)

61.

17. Alabama.— Carrington v. Odom, 124
Ala. 529, 27 So. 510.

Indiana.— Brown v. Jones, 113 Ind. 46, 13

N. E. 857, 3 Am. St. Rep. 623.

Kentucky.— Keeton v. Scantland, Hard.
(Ky.) 149; Grant v. Groshon, Hard. (Ky.)
85, 3 Am. Dec. 725.

Massachusetts.—Carley v. Vance, 17 Mass.
389.

Montana.— Frank ». Murray, 7 Mont. 4,

14 Pac. 654.

'Neio Jersey.— Weed v. Van Houten, 9
N. J. L. 189, 17 Am. Dec. 468.

New York.— Gay v. Paine, 5 How. Pr.

(N. Y.) 107; Woleott v. Van Santvoord, 17

Johns. (N. Y.) 248, 8 Am. Dec. 396.

United States.— See U. S. Bank v. SmitH,
11 Wheat. (U. S.) 171, 6 L. ed. 443.

Proof under money counts.—Demand at the
place where the note is payable may be

proved under the money counts, without being
specially averred. Blaekstone Nat. Bank r.

Lane, 80 Me. 165, 13 Atl. 683.

If the instrument is not payable at any
particular place a general averment of pre-

sentment is sufficient. St. James Church v.

Moore, 1 Ind. 289, 1 Smith (Ind.) 181.

18. Arkansas.— Rust v. Reives, 24 Ark.
359.

Georgia.— Dougherty v. Western Bank, 13
Ga. 287.

Illinois.— New Hope Delaware Bridge Co.

V. Perry, 11 111. 467, 52 Am. Dec. 443.

. Iowa.— Tarbell v. Stevens, 7 Iowa 163.

Kentucky.— Commonwealth Bank v.

Hickey, 4 Litt. (Ky.) 225.

Maine.— Blaekstone Nat. Bank v. Lane, 80

Me. 166, 13 Atl. 683.

New York.— Haxton v. Bishop, 3 Wend.
(N. Y.) 13; Throop v. Cheeseman, 16 Johns.

(N. Y.) 264.

Washington.— Hardin v. Sweeney, 14
Wash. 129, 44 Pac. 13«.

United States.— Chillieothe Branch Ohio
State Bank v. Fox, 3 Blatchf. (U. S.) 431, 5

Fed. Cas. No. 2,683.

Demand of payment of a certificate of de-
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(d) Time of Presentment. Unless the instrument declared on is not payable

at any particular time *' the day of presentment ^ or facts showing the exercise of

reasonable diligence in making a demand must be alleged.^' Where there is a
special usage that presentment may be made on a certain day after the expiration

of the days of grace that usage must be alleged ;
^ but where a note falling due

on Sunday is protested on the preceding day the fact of maturity on Sunday
need not be averred.^ An averment of presentment at maturity will be suf-

ficient, however, although the date stated under a videlicet is incorrect ; ^ but an
averment showing a premature presentment is insufficient.^

posit must be averred and proved. Brown v.

McElroy, 52 Ind. 404.

19. St. James Church v. Moore, 1 Ind. 289,

1 Smith (Ind.) 181.

Qualified acceptance.— If the drawee of a
bill of exchange drawn payable at sight prom-
ises to pay it if it be presented at a particu-

lar time, in an action against him on such

acceptance, plaintiff need not aver or prove
presentment of the bill for payment at that

time. Its non-presentment is matter of de-

fense. Clarke v. Gordon, 3 Rich. (S. C.) 311,

45 Am. Deo. 768.

20. Peabody v. Fisher, 8 Ohio 535 [citing

Chitty Bills 494, note fc] ; Huntington Bank
V. Hysell, 22 W. Va. 142.

An averment that presentment was duly

made is good against a demurrer. Kohler v.

Montgomery, 17 Ind. 220; Gibb v. Dempsey,
3 V. C. C. P. 437.

An averment of the presentment of a check

after maturity according to the custom of

merchants must state the day. Glenn v.

Noble, 1 Blackf. (Ind.) 104.

Control of averments by terms of accept-

ance.—-In an action upon a bill of exchange

payable to and indorsed by the drawer, the

acceptance not being the foundation of the

action, a copy thereof filed with the com-

plaint cannot control its averments as to the

time of presentment and protest. Brown v.

Jones, 125 Ind. 375, 25 N. E. 452, 21 Am.
St. Eep. 227.

21. Clough V. Holden, 115 Mo. 336, 21

S. W. 1071, 37 Am. St. Eep. 373; Williams

V. Matthews, 3 Cow. (N. Y.) 252.

An averment of "due" presentment is an

averment of presentment within a reasonable

time. Hall v. Francis, 4 U. C. C. P. 210.

Aider by verdict.— The omission of, or an

erroneous or defective statement of, the day of

presentment is cured by verdict. Hall v.

Crandall, Kirby (Conn.) 402; Wells v. Wood-
ley, 5 How. (Miss.) 484; LeflBngwell v.

White, 1 Johns. Cas. (N. Y.) 99, 1 Am. Dee.

97; Frank v. Townsend, 9 Humphr. (Tenn.)

724.

32. Jackson v. Henderson, 3 Leigh (Va.)

196; Eenner v. Columbia Bank, 9 Wheat.

(U. S.) 581, 6 L. ed. 166.

23. Mechanics', etc.. Bank v. Gibson, 7

Wend. (N. Y.) 460.

Due presentment.— It is sufficient to aver

that a bill or note was "duly" presented,

without setting out that it became due on

Sunday and was actually presented on Satur-

day. Bynner v. Russell, 1 Bing. 23, 7 Moore
C. P. 26*6, 8 E. C. L. 383.

24. Alabama.— Smith v. Robinson, 11 Ala.

270 ; Crawford v. Decatur Branch Bank, 6
Ala. 574; Crawford v. Camfield, 6 Ala. 153;
Smith V. Raymond, 9 Port. (Ala.) 459.

Arkansas.— See Rozelle v. Pennington, 24
Ark. 277.

Connecticut.— Norton v. Lewis, 2 Conn.
478.

Inddwna.— Harbinson v. State Bank, 28 Ind.
133, 92 Am. Dec. 308.

Mississippi.— Wells v. Woodley, 5 How.
(Miss.) 484.

Missouri.—-Rude v. Harvey, 83 Mo. 188;
Mercantile Bank v. McCarthy, 7 Mo. App. 318.

Montana.— Frank v. Murray, 7 Mont. 4,

14 Pac. 654.

Neto York.— Ferner v. Williams, 37 Barb.
(N. Y.) 9.

Ohio.— Peabody v. Fisher, 8 Ohio 535.

Tennessee.— Frank v. Townsend, 9 Humphr.
(Tenn.) 724.

Virginia.— Jackson v. Henderson, 3 Leigh
(Va.) 196.

United States.— Hyslop v. Jones, 3 McLean,
(U. S.) 96, 12 Fed. Cas. No. 6,990.

England.-—• Bynner v. Russell, 1 Bing. 23,.

7 Moore 0. P. 267, 8 E. C. L. 383.

Contra, Beck v. Thompson, 4 Harr. & J.

(Md.) .531.

Presumption.—An allegation that a bill was
presented when due authorized a presump-
tion of conformity to the general rule requir-

ing presentment on the last day of grace.

Jackson v. Henderson, 3 Leigh (Va.) 196,

where proof of a local custom allowing pre-

sentment on the last day of grace was ex-

cluded.

25. Beck v. Thompson, 4 Harr. & J. (Md.)
531, where presentment before the expiration

of the days of grace was averred.

Demurrer not sustained.— In an action on
a sight draft indorsed for deposit in a bank
within a foreign state it appeared by the com-
plaint that the bill was made within the-

state .March 15, and was presented and pro-

tested on March 19, in another foreign state.

There was an allegation of due presentment,

and the court refused to sustain an objec-

tion that the complaint showed on its face

a premature presentment, as it could not say
that the draft did not pass to a party in the

state of deposit and reach such other state

in time to be presented to the drawee on the

sixteenth in order to fix the time of actual ma-

[XIV. D, 1, b. (xi), (d)]
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(e) Trnie of Notice. The time of giving notice of dishonor must be averred,^
although it is not necessary that the precise date should be stated,^ and there are

holdings that a general averment of notice will be sufiBcient.^

(f) Exhaustion of Remedies Against Maker. In some of the states to charge
an indorser or assignor of paper which is not governed by the law merchant, it is

a prerequisite that the holder should first exhaust his remedies against the maker.
Consequently the declaration or complaint must contain suitable averments of

facts showing a compliance with such requirements, the efforts made to comply
therewith, or sufficient reasons for non-compliance or for the failure to collect or

enforce payment of the maker.^' Thus, although no suit was instituted against

him, inability to proceed against the maker because of his non-residence^ or

turity on the nineteenth. Wards v. Sparks,

53 Ark. 519, 14 S. W. 898, 10 L. R. A. 703.

26. Hall V. Crandall, Kirby (Conn.) 402
(holding that the time must be stated with
precision) ; Halsey v. Salmon, 3 N. J. L. 916;
Lewis V. Brewster, 2 McLean (U. S.) 21, 15

Fed. Cas. No. 8,318.

Aider by verdict.—The failure to allege the
time of giving notice of dishonor is not cured
by verdict. Halsey v. Salmon, 3 N. J. L.

916.

27. HoUeville v. Patrick, 14 Ark. 208;
Norton v. Lewis, 2 Conn. 478 ; Loose v. Loose,

36 Pa. St. 538.

Aider by verdict.—An erroneous statement
of the date of notice is cured by verdict. Loose

V. Loose, 36 Pa. St. 538.

28. Jones v. Robinson, 8 Ark. 484; Fisk v.

Miller, 63 Cal. 367; Dwight v. Wing, 2 Mc-
Lean (U. S.) 580, 8 Fed. Cas. No. 4,219.

29. Alabama.— Winter v. Coxe, 41 Ala.

207; McDougald v. Rutherford, 30 Ala. 253;
Lindsay v. Williams, 17 Ala. 229; Fulford v.

Johnson, 15 Ala. 385 ; Murphy v. Gee, 9 Ala.

276; Howze v. Perkins, 5 Ala. 286; Ham-
mett V. Smith, 5 Ala. 156 ; Woodward v. Har-
bin, 1 Ala. 104; Ivey v. Sanderson, 6 Port.

(Ala.) 420; Alday v. Jamison, 3 Port. (Ala.)

112.

Connecticut.— Rhodes v. Seymour, 36

Conn. 1.

Illinois.— Sherman v. Smith, 20 111. 350;

Crouch V. Hall, 15 111. 263.

Indiana.— Mitchell v. St. Mary, 148 Ind.

Ill, 47 N. E. 224; Brown v. Summers, 91

Ind. 151 ; Huston v. Centerville First Nat.

Bank, 85 Ind. 21 ; Frybarger v. Coekefair, 17

Ind. 404; Hanna v. Pegg, 1 Blackf. (Ind.)

181.

Kentucky.—Elliott v. Threlkeld, 16 B. Mon.
(Ky.) 341; Spratt v. McKinney, 1 Bibb
(Ky.) 595; Anderson v. Penick, 23 Ky. L.

Rep. 2146, 66 S. W. 732.

Missouri.— Simmons v. Bret, 35 Mo. 461

;

Collins V. Warburton, 3 Mo. 202.

New Jersey.— Disborough v. Vanness, 8

N. J. L. 231.

Tems.— Hutchins v. Flintge, 2 Tex. 473,

47 Am. Dec. 659 ; MuUaly v. Ivory, (Tex. Civ.

App. 1895) 30 S. W. 259. See also Frosh v.

Holmes, 8 Tex. 29.

United States.— Dent v. Ashley, Hempst.

(U. S.) 55, 7 Fed. Cas. No. 3,8096.

Time of instituting action.—It is not neces-
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sary to allege that the action was brought at
the first term of the district court, which is

the diligence prescribed by the statute, but
the court will take judicial notice of that
fact. Hutchins v. Flintge, 2 Tex. 473, 47
Am. Dec. 659.

Time of issuing execution.—A declaration
stating that the term of the court at
which plaintiff obtained judgment against the
maker was adjourned on September 7, and
thart a fieri facias issued on the judgment on
the twenty-first of the same month shows
prima facie sufficient diligence in taking out
execution. Clark v. Spears, 8 Blackf. (Ind.)
302.

Request of indorser to assist in prosecution.— Where, in an action against the maker,
the indorser is notified of its pendency and
of the plea interposed and is requested to ap-
pear and assist in the prosecution of the suit,

but fails .so to do, an action may be main-
tained against him without notice of the
result of the action or any demand on him
to pay the loss sustained. Hazzard v. Citi-

zens' State Bank, 72 Ind. 130.

Record of action against maker.— In a suit
by the assignee of a note against his assignor,

alleging that in an action on such note by
the assignee against the maker the latter had
judgment, the complaint need not contain a
copy of the pleadings, proceedings, and judg-

ment in such action. White v. Webster, 58
Ind. 233.

30. Miller v. Mclntyre, 9 Ala. 638.
" Left the state."—An allegation that since

the indorsement and before maturity of the

note sued on the maker " left the state " is

not equivalent to an averment that the maker
became a non-resident. Holton v. McCor-
mick, 45 Ind. 411.

Non-residence at accrual of right of action.

—^An allegation that the maker and another

indorser " are nonresidents and have been for

a long time " is insufficient because failing to

state that they were non-residents when the

right of action accrued. MuUaly v. Ivory,

(Tex. Civ. App. 1895) 30 S. W. 259. An
averment that the maker at the time of the

indorsement was a non-resident and has since

continued so to be and that the fact of his

non-residence was at the time unknown to

plaintiff is insufficient. Fulford v. Johnson,

15 Ala. 385.

Diligence.—An averment excusing the in-
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insolvency,'' or because of coverture,^ a request by the assignor or indorser not

to sue,^ or an express promise to pay by the party sought to be charged,** when
appropriately averred, will sustain the action against an indorser or assignor. So
an allegation of presentment, demand, refusal to pay, and notice thereof to the

indorser is snfBcient without an averment that suit was instituted against the

maker within a prescribed time.'^

(g) Waiver— Excuse. If presentment, protest, or notice thereof has been
expressly or impliedly waived no averment in respect thereto is necessary."

Where, however, plaintiff seeks to excuse actual presentment, demand, or notice,

and relies on matters which are equivalent thereto or which obviated or dispensed
with the necessity of these formal requisites, rendered them useless or unneces-
sary,*'' or operated as a waiver thereof, the waiver or the facts so relied on must

stitution of an action against the maker " in

the county, where he ordinarily resided, but
that he could not, on diligent search and in-

quiry, there, and elsewhere, in said State, be
found," is not a sufficient averment of dili-

gence. Fulford V. Johnson, 15 Ala. 385.

31. Miller v. Mclntyre, 9 Ala. 638; Cowles
17. Litchfield, 3 111. 356 ; Harmon v. Thornton,
3 111. 351; Huston v. Centerville First Nat.
Bank, 85 Ind. 21.

Time of insolvency.— The insolvency must
be alleged to have existed at the time when
suit should have been brought. Fisher v.

Phelps, 21 Tex. 551.

Negativing transfer to assignee in bank-
ruptcy.—A complaint against an indorser in

which the ground of recovery is the insol-

vency and not the bankruptcy of the maker
need not show that a sufficient amount of

property to pay the note or the principal part

thereof was not transferred to the assignees

in bankruptcy of the maker. Hayne v. Fisher,

68 Ind. 158.

32. Huston v. Centerville First Nat. Bank,

85 Ind. 21.

83. Brown v. Fowler, 133 Ala. 310, 32 So.

584; Huston v. Centerville First Nat. Bank,

85 Ind. 21.

34. Brown v. Fowler, 133 Ala. 310, 32 So.

584.

Promise with knowledge of delay.—^A dec-

laration alleging that with knowledge of de-

lay in suing the maker defendant, an indorser,

expressly promised to pay need not also ex-

cuse a want of diligence in proceeding against

the maker. Walker v. Henry, 36 W. Va.

100, 14 S. E. 440.

Unnecessary averments.—^A complaint is

not objectionable because, after sufficiently

averring a request not to sue and a promise

to pay, it further alleges a suit against the

maker and the return, unsatisfied, of a judg-

ment recovered therein. Brown v. Fowler,

133 Ala. 310, 32 So. 584.

35. Fisher v. Phelps, 21 Tex. 551.

Effect of giving notice of dishonor.— It is

not necessary to aver the insolvency of the

maker, where, by statute, the liability of the

indorser attaches on his receiving notice of

dishonor. Jones v. Robinson, 8 Ark. 484.

36. AZoBomo.— Burt v. Parish, 9 Ala. 211.

Indiama.— Henderson v. Ackelmire, 59 Ind.

540 ; Burroughs v. Wilson, 59 Ind. 536.

Kentucky.— Citizens' Bank v. Millett, 20
Ky. L. Eep. 5, 44 S. W. 366, 44 L. R. A. 664.

Maine.— Patterson v. Vose, 43 Me. 552.

New York.— Singleton v. Thornton, 9 N. Y.
St. 600.

If notice is alleged an express waiver on
the face of the bill will render proof of the
averment unnecessary. Smith v. Lockridge,
8 Bush (Ky.) 423.

37. California.— Jerome v. Stebbins, 14
Cal. 457.

Dela/ivare.— People's Nat. Bank v. Hous-
ton, 2 Mar. (Del.) 250, 43 Atl. 93; Wil-
mington Bank v. Cooper, 1 Harr. (Del.)
10.

Indiana.— Griffin v. Kemp, 46 Ind. 172;
Marion, etc., R. Co. v. Dillon, 7 Ind. 404;
Curtis V. State Bank, 6 Blackf. (Ind.) 312,
38 Am. Dec. 143.

Minnesota.— Michaud v. Lagarde, 4 Minn.
43.

Missi,ssippi.— Hunt v. Nugent, 10 Sm. & it
(Miss.) 541.

Missouri.— Jaccard v. Anderson, 32 Mo.
188.

Nebraska.— Nicholson v. Barnes, 1 1 Nebr.
452, 9 N. W. 652, 38 Am. Rep. 373.

New York.— Conkling v. Uandall, 1 Abb.
Dec. (N. Y.) 423, 1 Keyes (N. Y.) 228; Cliff;

V. Rodger, 25 Hun (N. Y.) 39; Williams v.

Matthews, 3 Cow. (N. Y.) 252.

Pennsylvania.— Baumgardner v. Reeves, 35
Pa. St. 250.

Tennessee.— Gilroy v. Brinkley, 12 Heisk.
(Tenn.) 392; Harwood v. Jarvis, 5 Sneed
(Tenn.) 375.

Texas.— Fisher v. Phelps, 21 Tex. 551;
Mullalv V. Ivory, (Tex. Civ. App. 1895) 30
S. W. *259.

Virginia.—^McVeigh v. Old Dominion Bank,
26 Gratt. (Va.) 785.

United States.— Lewis v. Brewster, 2 Mc-
Lean (U. S.) 21, 15 Fed. Cas. No. 8,318.

England.—^AUen v. Edmonson, 2 C. & K.
547, 2 Exch. 719, 17 L. J. Exch. 291, 61

E. C. L. 547.

Inability to find.—^Averments that the
maker has absconded (Michaud v. Legarde, 4
Minn. 43 ) , or that he could not be found in

the city (Haber v. Brown, 101 Cal. 445, 35
Pac. 1035) or county (Tarlton v. Miller, 1

111. 68) where the note was executed are in-

sufficient.
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be specially pleaded and cannot be proved under tlie usual allegations of demand
or notice.^ There are, however, many decisions to the effect that such averments

may be supported by proof of that character .''

(h) New Promise. A drawer or indorser who, with knowledge that proper

Inquiry and search.— An allegation in a

declaration " that the notary, at," etc.,

" aforesaid, made diligent search, and inquiry

for the said acceptor," is a sufficient allega-

tion that inquiry and search were made at

the place to which the bill was directed.

Hazzard v. Shelton, 15 Ala. 62, 48 Am. Dec.

129.

If want of funds or efiects or the fact that

the note was indorsed or bill drawn without

expectation of funds to meet it is relied on

as an excuse facts sufficient to constitute the

excuse must be averred.

Kentucky.— Frazier v. Harvie, 2 Litt.

(Ky.) 180.

tiew Jersey.— Blenderman v. Price, 50

N. J. L. 296, 12 Atl. 775.

Tflew York.— Garvey v. Fowler, 4 Sandf.

(N. Y.) 665.

England.— Cory v. Scott, 3 B. & Aid. 619, 5

E. C. L. 356; Fitzgerald v. Williams, 6 Bing.

N. Cas.-68, 9 L. J. C. P. 41, 8 Scott 271, 37

E. C. L. 512; Kemble v. Mills, 9 Dowl. P. C.

446, 1 Dunkw. 22, 1 M. & G. 757, 2 Scott

N. R. 121, 39 E. C. L. 1011; Bird v. Legge,

7 Dowl. P. C. 814, 8 L. J. Exch. 258, 5

M. & W. 418. And see Carter v. Flower, 4

D. & L. 529, 11 Jur. 313, 16 L. J. Exch.

199, 16 M. & W. 743.

Canada.— Goldie v. Maxwell, 1 U. C. Q. B.

425.
An allegation of the insolvency of the

maker at the time of giving a note will not
excuse tlae failure to give notice (Winter v.

Coxe, 41 Ala. 207), although an averment of

acceptance of a note in reliance on the in-

dorser's fraudulent representations as to the

maker's solvency will obviate the necessity

of allegations of demand and notice {Jamison
V. Copher, 35 Mo. 483).

No loss or detriment.—Averments that be-

fore presentment of an order the drawer had
withdrawn all his funds from the hands of

the drawee, and that he suffered no loss by
the delay of presentment and want of notice

(Spangler v. McDaniel, 3 Ind. 275) or that

•one deemed a, guarantor and sought to be
charged as such had received no detriment

because of the insolvency of the maker and
payee (Grier v. Irwin, (Iowa 1901) 86 N. W.
273) have been held sufficient; but, where
protest and notice have been waived, an aver-

ment that the lack of notice was without
detriment is unnecessary and immaterial
(Star Wagon Co. v. Swezy, 63 Iowa 520, 19

IST. W. 298).

Accommodation indorser.—An allegation

that the indorsement was for the accommo-
dation of the indorser is suiHcient (Blender-

man V. Price, 50 N. J. L. 296, 12 «tl. 775) ;

Tjut an allegation that at the time of the
execution of the note defendant indorsed it

to plaintiflF, who, for defendant's sole benefit

[XIV, D, 1, b, (XI), (g)]

and accommodation, paid to the maker its

face value is not sufficient to show that de-

fendant was the party accommodated, and
therefore does not show any excuse for not
giving notice of non-payment (People's Nat.
Bank v. Winton, 13 Ind. App. 110, 41 N. E.

75);
Diligence.—An express averment of due dili-

gence is not necessary (Williams v. Mat-
thews, 3 Cow. (N. Y.) 252) ; but such an
averment may be supported by proof of mat-
ters of excuse (Blakely v. Grant, 6 Mass.
386).
Sufficiency a cuestion of law.— The suffi-

ciency of the diligence alleged to have been
exercised is a, question of law determinable
on a demurrer. Hartford Bank v. Green, II

Iowa 476.

Partnership of drawer and drawee.— If

plaintiff relies on the fact that the drawer
and drawee were partners he must aver such
fact in his declaration. Harwood v. Jarvis,

5 Sneed (Tenn.) 375.

Foreign laws.— In an action against an in-

dorser of a note made in another state which
has dispensed with the necessity of demand
and notice by statute such facts must be
alleged. Mims v. Central Bank, 2 Ala.
294.

Under the common counts an excuse for the
failure to give notice may be shown without
special allegation. Brower v. Rupert, 24 111.

182.

38. Iowa.— Closz v. Miracle, 103 Iowa 198,

72 N. W. 502; Lumbert v. Palmer, 29 Iowa
104.

Massachusetts.— Colt v. Miller, 10 Gush.
(Mass.) 49.

Minnesota.— Michaud v. Lagarde, 4 Minn.
43.

New York.— Bird v. Kay, 40 N. Y. App.
Div. 533, 58 N. Y. Suppl. 170; Clift v.

Rodger, 25 Hun (N. Y.) 39.

South Carolina.— Mathews v. Fogg, 1 Rich.

(S. C.) 369, 44 Am. Dec. 257.

England.—Cordery t'. Colvin, 14 C. B. N. S.

374, 9 Jur. N. S. 1200, 32 L. J. C. P. 210, 8

L. T. Rep. N. S. 245, 108 E. C. L. 374; Bird
V. Legge, 7 Dowl. P. C. 814, 8 L. J. Exch.

258, 5 M. & W. 418.

The maker cannot object that the waiver is

not alleged. Belcher v. Palmer, 35 Nebr. 449,

53 N. W. 380.

The facts constituting the waiver need not
be detailed. Meyer v. Bergholz, 56 N. Y. App.
Div. 617, 67 N. Y. Suppl. 623; Bay View
Brewing Co. v. Grubb, 24 Wash. 163, 63-

Pac. 1091.

39. Alahama.— Manning t'. Maroney, 87
Ala. 563, 6 So. 343, 13 Am. St. Rep. 67;
Shirley v. Fellows, 9 Port. (Ala.) 300.

Connecticut.— Norton v. Lewis, 2 Conn.
478.
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steps have been taken to charge him, promises to pay may be declared against on
the original contract as if his liability had been legally fixed ;

*• but if in igno-

rance of the laches of the holder he promises to pay on a new consideration he
must be declared against on a special count framed on the promise/'

(xii) As TO Acceptance— (a) In General. The acceptance of a draft or

order by defendant sought to be charged must be appropriately alleged," but the

cause or reason for giving the order or the capacity in which the accepter
incurred liability need not be averred.^

(b) Agreement to Accept or Promise to Pay. If a recovery is sought
because of an agreement to accept the instrument before it was drawn or a
promise to pay it thereafter, or because of any conduct on the part of defendant
amounting to an acceptance, such agreement, promise, or conduct and that by
reason thereof the payee was induced to take it, must be averred," although it

Florida.— Spann v. Baltzell, 1 Fla. 301, 44
Am. Dec. 346.

Illinois.— Tobey v. Berly, 26 III. 426.
Massachusetts.— Armstrong v. Chadwick,

127 Mass, 156; Harrison v. Bailey, 99 Mass.
620, 97 Am. Dec. 63; Taunton Bank v. Rich-
ardson, 5 Pick. (Mass.) 436.

Mississippi.— Moore lj. Ayres, 5 Sm. & M.
(Miss.) 310.

Missouri.— Faulkner v. Faulkner, 73 Mo.
327.

New York.— Smith v. Poillon, 87 N. Y. 590,

41 Am. Rep. 402 [affirming 23 Hun (N. Y.)

628]; Tebbitts v. Dowd, 23 Wend. (N. Y.)

379; Duryee v. Dennison, 5 Johns. (N. Y.)

248; Stewart v. Eden, 2 Cai. (N. Y.) 121, 2

Am. Dec. 222; Cummings v. Fisher, Anth.
N. P. (N. Y.) 1.

Pennsylvania.— Berg v. Abbott, 83 Pa. St.

177, 24 Am. Rep. 158.

Bouth Carolina.— Hubble v. Fogartie, 3

Rich. (S. C.) 413, 45 Am. Dec. 775.

Tennessee.— People's Nat. Bank v. Dibrell,

91 Tenn. 301, 18 S. W. 626.

Vermont.— Bundy v. Buzzell, 51 Vt. 128;

Blodgett V. Durgin, 32 Vt. 361; Farmers',

etc.. Bank v. Day, 13 Vt. 36. See also U. S.

Bank v. Lyman, 1 Blatchf. (U. S.) 297, 2

Fed. Cas. No. 924, 20 Vt. 666, 11 Law Rep.
156.

England.— Greenway v. Hindley, 4 Campb.
52; Gibbon v. Coggon, 2 Campb. 188, 11 Rev.

Rep. 622; Killby v. Rochussen, 18 C. B. N. S.

357, 114 E. C. L. 357; Lundie v. Robertson, 7

East 231.

Dilatory objection.—^An objection that, un-
der a count alleging notice, plaintiff was al-

lowed to give in evidence circumstances ex-

cusing notice, cannot be urged for the first

time in support of a rule for new trial. Wil-

liams V. Hood, 1 Phila. (Pa.) 205, 8 Leg.

Int. (Pa.) 111.

40. Tobey v. Berly, 26 HI. 426; Martin v.

Ewing, 2 Humphr. (Tenn.) 559.

Evidence to show character of liability.

—

Where defendant is charged in distinct counts
as indorser, guarantor, and surety, evidence

of an express promise to pay may be given
to show that he was properly charged as in-

dorser or that he guaranteed the note. Bundy
V. Buzzell, 51 Vt. 128.

41. Martin i;. Ewing, 2 Humphr. (Tenn.)
559.

42. Noble v. Burton, 38 Ind. 206.

An introductory statement naming one of

defendants as " accepter " is not a sufficient

averment of the fact that he accepted the bill.

Lail V. Coram, 3 B. Mon. (Ky.) 414.

In declaring against « principal on a bill

accepted by his agent the agent's authority
must be averred. It is not sufficient to aver
that he was the agent, and as such agent ac-

cepted for the principal. May v. Kelly, 27
Ala. 497.

Setting out copy.— See Andrews v. Astor
Bank, 2 Duer (N. Y.) 629, an action on a
bill addressed " to John Lloyd, Esq., President
of the Astor Bank/' and accepted by him as
president, where a complaint containing a
copy of the bill showing its acceptance, but
not averring that defendant bank accepted it,

or that Lloyd was president or as such had
authority to accept, was held sufficient.

In suing on an accepted order for the
amount of a subscription it is not necessary
that the subscription should be made part of

the complaint. Stockton v. Creager, 51 Ind.

262.

Funds in the accepter's hands at the time of

acceptance need not be alleged. Spurgeon v.

Swain, 13 Ind. App. 188, 41 N. E. 397.

That the acceptance was unconditional need
not be alleged. Whilden v. Merchants', etc.,

Nat. Bank, 64 Ala. 1, 38 Am. Rep. 1.

Where the action is on a protest for non-
payment the silence of the declaration as to
whether the bill was accepted or not will not
vitiate it. Brown v. Barry, 3 Dall. (Pa.)

365, 1 L. ed. 638.

New promise.— In an action on the accept-
ance a new promise to pay need not be al-

leged. Nesbit V. Bendheim, 15 N. Y. Suppl.

300, 39 N. Y. St. 109.

43. Seward v. Vandergrift, 3 N. J. L. 922.

44. Stafford v. Bratcher, 4 Ky. L. Rep.
996. See also Smith t'. Milton, 133 Mass.
369.

Promise by agent.—An allegation that a
person named as agent for defendant ac-

cepted in writing and promised and agreed
to pay the bill in suit is an averment of an
express promise by the agent. Rudd v. Owens-
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has been held that a valid agreement to accept may be declared on as an

acceptance.*^

(o) Conditional Acceptance. In declaring on a conditional acceptance the

condition must be stated and its performance averred.^ In declaring against the

drawer if a conditional acceptance postponing the time of payment is averred, it

must also be alleged that the drawer consented to it and that its terms were not

kept or that as between the drawer and drawee the former had no right to draw
it.«

(d) Payment Out of Particular Fund. "Where a draft or order is drawn
on or payable out of a particular fund the existence of snch fund must be

averred.^ If an order is payable out of moneys properly applicable thereto it is

sufficient to allege the accepter's control of sufficient funds so applicable without

averring their actual receipt by him.*'

(e) Time of Acceptance. An acceptance before the drawer has signed the

bill may be declared on as an acceptance after the signature.™

(r) Necessity of Alleging Written Acceptance or Promise. It is not

necessary to allege that the acceptance, the promise to accept, or the promise to

pay was in writing.^'

(g) Non -Acceptance. "When so required by statute a demand for the return

of a non-accepted bill must be alleged.^^

(xiii) As TO Non-Pa yment— (a) Necessary Allegations. Non-payment of

the instrument on which the action is brought, in whole or in part, must be duly

averred ;
^ but an indorsee suing the maker need not negative payment to inter-

boro Deposit Bank, 105 Ky. 443, 20 Ky. L.

Eep. 1276, 1497, 49 S. W. 207, 971.

Proof of express or implied promise.— Un-
der an allegation that defendant " accepted

and agreed and undertook and promised to

pay " certain drafts, evidence of an express

or implied promise to accept is admissible.

Smith V. Clark. 12 Iowa 32.

45. Ontario Bank v. Worthington, 12
Wend. (N. Y.) 593; Coolidge v. Payson, 2
Wheat. (U. S.) 66, 4 L. ed. 185.

46. Bertrand v. Byrd, 4 Ark. 187; Myriek
V. Merritt, 22 Fla. 335; Stabler t;. Gimd, 35
Nebr. 648, 53 N. W. 570; Langston v. Corney,
4 Campb. 176; Ralli v. Sarell, D. & R. N. P.

33, 16 E. C. L. 422; Swan v. Cox, 1 Marsh.
176, 4 E. C. L. 460.

Sufficiency.—^A complaint against one who
indorsed a bill for services "Accepted, pay-
able out of . . . my note to him, payable
July 1, 1893, provided the note can be gotten
here by that date," is sufficient if it allege

that the conditions of the acceptance were
complied with and the note taken up, and
that defendant in paying it had reserved out
of the amount due the amount of the bill

sued on. Taylor v. Insley, 7 Colo. App. 175,

42 Pac. 1046.

47. Taylor v. Newman, 77 Mo. 257.
48. Garrett v. Marshall, 1 Tex. App. Civ.

Cas. S 565.

Proceeds of collection.— To maintain an
action on an accepted order, payable out of

certain notes in the hands of the accepter for

collection, plaintiff must aver the collection

of the notes. Van Vacter v. Flack, 1 Sm. & M.
(Miss.) 393, 40 Am. Dec. 100.

49. Chattanooga Grocery Co. v. Livingston,

(Tenn. Ch. 1900) 59 S. W. 470.
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50. Molloy V. Deloes, 7 Bing. 428, 20
E. C. L. 194, 4 C. & P. 492, 19 E. C. L. 617,
9 L. J. C. P. O. S. 171, 5 M. & P. 275.

51. Whilden v. Merchants', etc., Nat. Bank,
64 Ala. 1, 38 Am. Rep. 1 ; Wakefield v. Green-
hood, 29 Cal. 597; Lowville Bank t. Ed-
wards, 11 How. Pr. (N. Y.) 216; Challe v.

Belshaw, 6 Bing. 529, 8 L. J. C. P. 0. S.

176, 4 M. & P. 275, 19 E. C. L. 240; Eres-
kine v. Murray, 2 Str. 817.

52. A demand for the return of the bill

must be alleged where by statute it is pro-
vided that the drawee must refuse to return
the bill, accepted or non-accepted, within
twenty-four hours after delivery or such time
as the holder may allow, in order to be
charged as accepter. Rousch v. Duff, 35
Mo. 312, where the petition merely alleged

presentment to the drawee, his promise to

pay, and retention of the bill in his posses-
sion.

53. California.— Pitston v. Highton, (Cal.

1892) 31 Pac. 580; Barney v. Vigoreaux, 92
Cal. 631, 28 Pac. 678; Notman v. Green, 90
Cal. 172, 27 Pac. 157; Scroufe v. Clay, 71 Cal.

123, 11 Pac. 882; Roberts v. Treadwell, 50
Cal. 520 ; Davanay v. EggenhoflF, 43 Cal. 395

;

Frisch v. Caler, 21 Cal. 71.

Indiana.— Friddle v. Crane, 68 Ind. 5S3

;

Stafford v. Davidson, 47 Ind. 319; Pace v.

Grove, 26 Ind. 26; Lawson v. Sherra, 21 Ind.

363.

Kentucky.—Fenwick v. Pearl, Hard. (Ky.)6.
Montana.— Hershfield v. Aiken, 3 Mont.

442.

Nevada.— See Howard v. Richards, 2 Nev.
128, 90 Am. Dec. 520.

New York.— Hernandez v. Stilwell, 7 Daly
IN. Y.) 360; Wright v. Deering, 2 Misc.
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mediate holders'* and one suing on an instrument made to liim in his official

capacity for the use of his successor in office need not negative payment to the

latter.^' J!^'either is it necessary to allege non-payment by a joint and several

maker,'* by an indorser not sued," by a representative, not made a party, of a

maker who predeceased his co-maker, defendant's testator,'' or by a deceased

partner, where a recovery is sought against the survivor on a firm note.'" How-
ever, in an action on a note by a deceased maker, in the execution of which his

wife improperly joined, non-payment by the husband in his lifetime must be
averred ;"" and the drawer when seeking to recover of the accepter of a bill must
allege not only non-payment by the latter, but also that because thereof he, the

drawer, became liable and paid the bill.*'

(b) SufficienGy of Allegations. The fact of non-payment will be deemed to

be sufficiently shown, if facts are stated from which the default of the adverse
larty, and that there is an indebtedness from him to the adverse party can fairly

e inferred,*^ but averments of a legal conclusion should be avoided.*"*

(c) Aider of Omissions and Defects. The omission to allege, or a defective

I

(N. Y.) 296, 21 N. Y. Suppl. 929, 50 N. Y.
St. 328.

Oregon.—^Williama v. Knighton, 1 Oreg. 234.

Peniisylvania.— See Penn Nat. Bank v.

Kopitzsch Soap Co., 161 Fa. St. 134, 34 Wkly.
Notes Cas. (Pa.) 447, 28 Atl. 1077.

Texas.—Whitaker v. Record, 25 Tex. Suppl.
382.

Mode of payment.—Where a note Is given
for the payment of a sum certain in money,
with a permission to defendant to discharge

it in bank paper, the declaration in an ac-

tion thereon ought to contain an averment
that it was not paid in bank paper. Camp-
bell V. Weister, 1 Litt. (Ky.) 30.

54. The allegation of non-payment at the

end of the declaration is sufficient. Eobert-

Bon V. Hamet, 19 111. 161.

55. King V. Griffin, 6 Ala. 387.

56. Perkins v. Conley, 4 Blaokf. (Ind.)

187.

57. Page v. Snow, 18 Mo. 126.

58. Newkirk v. Johnson, 5 Blackf. (Ind.)

362.

59. Silver v. Henderson, 3 Mclean (U. S.)

165, 22 Fed. Cas. No. 12,854.

60. Brown v. Orr, 29 Cal. 120.

61. Smith V. Bryan, 33 N. O. 418.

62. Douthit V. Mohr, 116 Ind. 482, 18

N. E. 449 ; Do\\'ney v. Whittenberger, 60 Ind.

188; Deutsch c. "Korsmeier, 59 Ind. 373;

Woniack r. Dunn, 9 Ind. 183; Evans v. Se-

crest, 3 Ind. 545 ; Howard v. Kichards, 2

Nev. 128, 90 Am. Dec. 520; Fennell v. Mor-
rison, 37 Tex. 156; Gillespie v. Brown, (Tex.

Civ. App. 1895) 30 S. W. 448.

The following allegations have been held

sufScient.— That " no part of said note, prin-

cipal or interest has been paid" (Jones v.

Frost, 28 Cal. 245) ; of a promise and failure

(Roach V. Scogin, 2 Ark. 128) or refusal to

pay (Rogers v. Lovett, 104 Ga. 665, 30 S. E.

801; Ahr v. Marx, 44 N. Y. App. Div. 391,

60 N. Y. Suppl. 1091 [affirmed in 167 N. Y.

582, 60 N. E. 1105]. But see Scroufe v. Clay,

71 Cal. 123, 11 Pac. 882, holding it insuffi-

cient to allege that defendant "has refused

and still refuses to pay "
) ; that " defendant

did not pay the same" (Wilkins v. McGuire,
2 App. Cas. (D. C.) 448) ; of due present-

ment and dishonor (Ninimo v. Flanigan, 3

TJ. C. L. J. 8) ; of non-payment of judgment
against the maker (Clifford v. Keating, 4 111.

250, an action against the indorser) ; an al-

legation on information and belief (Stanton
V. Guinan, 91 Cal. 1, 27 Pac. 517) ; that the
accepter, although often requested, has not
paid to plaintiff the amount of an order and
acceptance or any part thereof, and that
there is due and unpaid upon the same the
entire amount thereof (Superior v. Ripley,

138 U. S. 93, 11 S. Ct. 288, 34 L. ed. 914 [af-

firming 41 Fed. 113]).
An allegation that " defendant has not

paid," etc., is not indefinite for the reason
that there are other defendants in the cause.

Sanford v. Litchenherger, 62 Nebr. 501, 87
N. W. 305.

In declaring against the drawer of an order
the refusal of the drawee to pay is sufficiently

alleged by an averment of a refusal to settle

the order on presentation. Barker v. Seaman,
61 N. Y. 648.

The omission of the usual formal allega-

tion " by means whereof, etc. said defendants
then and there became indebted, etc.," is not
bad on seneral demurrer. Adams v. McMil-
lan, 8 Port. (Ala.) 445.

Redemption of coupon bond.— It is not
necessary to allege that the bond from which
interest coupons sued on were taken has not
been redeemed. New South Brewing & Ice

Co. V. Price, 21 Ky. L. Rep. 11, 50 S. W. 963.

Clerical omission.—See Notman v. Green, 90
Cal. 172, 27 Pac. 157, where the complaint
was held insufficient, the pleader having evi-

dently inadvertently stated that " no part
of the principal sum mentioned in said prom-
issory note . . . still remains due and un-
paid."

63. Hershfield v. Aiken, 3 Mont. 442. As
where it is averred that the note or the
amount thereof is due. Roberts v. Tread-
well, 50 Cal. 520; Frisch v. Caler, 21 Cal. 71.
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allegation of non-payment, may be supplied or aided by other averments,^ or by
uncliallenged proof of the fact,* or cured by verdict ** or a judgment by default. '^

(xiv) As TO Amount Dve— (a) ISfeoessary Allegations. The amount
claimed to be due from the adverse party must appear by direct averment or by
implication in the body of the pleading,** or in the prayer or demand for judg-
ment,*' and with reasonable certainty.™

(b) •Sufficiency of Allegations. Unless otherwise provided by statute, the
pleading will be deemed sufficient if the facts set forth show an indebtedness of
'defendant to plaintiff, on the instrument in suit, in a specific amount.'^'

64. A defective allegation is cured by a
sufficient allegation of a breach at the end
of the declaration. Somerville v. Grim, 17

W. Va. 803.

65. Wright v. Deering, 2 Misc. (N. Y.)
296, 21 N. Y. Suppl. 929, 50 N. Y. St. 328.

66. Howorth v. Scarce, 29 Ind. 278; Crocker
r. Gilbert, 9 Cush. (Mass.) 131.

67. Thus an allegation that a sum stated
'" is now due and owing," although a legal

conclusion, is sufficient to sustain a judgment
by default. Penrose v. Winter, 135 Cal. 289,

67 Pac. 772.

68. Mississippi.— Foster v. Collins, 5 Sm.
& M. (Miss.) 259.

Jfebraska.— Spellraan v. Frank, 18 Nebr.
1 10, 24 N. W. 442 ; Gage v. Roberts, 12 Nebr.
276, 11 N. W. 306. And see Collingwood v.

Merchants' Bank, 15 Nebr. 118, 17 N. W. 359.

Pennsylvania.— Penn Nat. Bank v. Ko-
pitzsch Soap Co., 161 Pa. St. 134, 34 Wkly.
Notes Cas. (Pa.) 447, 28 Atl. 1077.

Texas.— Wood v. Evans, 43 Tex. 175.

Uiiiied States.— Brownson v. Wallace, 4
Blatehf. (TJ. S.) 465, 4 Fed. Cas. No. 2,042.

69. Archer v. Ward, 9 Graft. (Va.) 622.

Under the Missouri code, art. 6, § 1, provid-
ing that, where a recovery of money is de-

inand<'d, the amount thereof shall be stated,

or such facts be given as will enable the court
to ascertain the amount demanded, in an ac-

tion on a note it is sufficient to pray judg-
ment " for the amount of the promissory
note, with interest." Page v. Snow, 18 Mo. 126.

Alleging less than demanded.—An allega-
tion of damages in » sum less than the
amount of the note may be disregarded where
judgment for such amount is specifically de-

manded. French v. Davis, 38 Miss. 218.

Sufficiency.—A complaint on notes aggre-
gating three hundred and ninety dollars and
eighty cents and concluding " Plaintiff, there-

fore, demands judgment for 800 dollars " is

a sufficient demand of judgment for a given
sum. Gage v. Woodruff, 13 Ind. 293.

70. Uncertainty.— Where the statement of

the sum promised to be paid by the note sued
on is illegible, as where a word may be read
" four," " five," or " fine," a demurrer should
be sustained. Noel v. Clark, 3 Ark. 432,

where the defect was cured by inspection of

the note placed in record on oyer being craved.

Actual liability not expressed on face of

note.— Where an indorser declines to indorse

for the whole amount expressed in an accom-
modation note, but becomes liable for a less
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amount the note may he declared on as being
for such lesser sum. Douglass v. Wilkinson,
17 Wend. (N. Y.) 431 lajfirmed in 22 Wend.
(N. Y.) 559]. See also Merchants', etc.,

Bank v. Evans, 9 W. Va. 373. So an arbitra-
tion note, indorsed down, by the arbitrators,
to the amount of the award, may be declared
on as a note for the sum expressed on its

face. Gregory v. Allyn, 10 Conn. 133.

Dollar-mark.—Expression of the amount in
figures prefixed by the dollar-mark is insuffi-

cient. Clark V. Stoughton, 18 Vt. 50, 44 Am.
Dec. 361.

Foreign money.— In an action on a note
payable in pounds sterling, it is not necessary
to aver or prove the value of such pound in
money of the United States, but the court
will give judgment for the value of the con-
tents of the note in money of the United
States, according to the ratio prescribed by
statute. King v. Hamilton, 8 Sawy. (U. S.)

167, 12 Fed. 478. See also Gibb v. Morisette,
4 U. C. Q. B. 205, where an averment of a
promise to pay the sum of two hundred louis
current money, meaning thereby the sum of
two hundred pounds of lawful money of

Canada, was held good. If the declaration on
a protested bill state that the bill was for so
much sterling money, " for value in current
money there received," without naming the
sum of current money, plaintiff can only re-

cover the sum mentioned in the bill, as cur-

rent money. Proudfit v. Murray, 1 Call (Va.

)

394. In an action on a bill for sterling
money, the damages must also be expressly
laid in the declaration in that money. Scott
V. Call, 1 Wash. (Va.) 115.

71. Alabama.— Cumming v. Richards, 32
Ala. 459.

Georgia.— Rogers v. Lovett, 104 Ga. 665,
30 S. E. gOl.

Illinois.— Wadsworth v. .^tna Nat. Bank,
84 111. 272.

Massachusetts.— Moore v. Royce, 10 Allen
(Mass.) 556.

Nebraska.— Dodds v. MoCormick Harvest-
ing Mach. Co., 62 Nebr. 759, 87 N. W. 911;
Downing v. Glenn, 26 Nebr. 323, 41 N. W.
1119.

New York.— Keteltas v. Myers, 19 N. Y.
231 [reversing 1 Abb. Pr. (N.'Y.) 403]; Al-

len V. Patterson, 7 N. Y. 476, 57 Am. Dec.

542; Smith v. Fellows, 26 Hun (N. Y.) 384;
Oishei V. Craven, 11 Misc. (N. Y.) 139, 31

N. Y. Suppl. 1021, 65 N. Y. St. 114, 24 N. Y.

Civ. Proc. 301.
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(o) Setting Old Credits. Credits being matters of defense need not be set

forth bj plaintiff.'^

(xv) Ati TO Interjest— (\) Stipulation in Instrument— (1) Legal Kate—
(a) In Gekekal. Where the instrument contains a stipulation for the payment
of interest before maturity, the interest is a part of the contract and must be

declared for,'' as a single cause of action,'* specifying the principal and interest

separately;'' but the failure to negative payment of the stipulated interest can-

not be reached by general demurrer," nor is an objection for that reason available

after default."

(b) Omission op Stipulation. A promissory note containing immaterial omis-

sions in tlie stipulation respecting interest may be declared on according to the

evident intention of the parties thereto;'* and it has been held that the failure

of such a note to contain a stipulation for interest is remedied by recitals in a

mortgage which was given to secure it, where both instruments are attached to a

bill for foreclosure."

(2) Special Agreement. When by agreement as permitted by statute a note

bears interest at a rate greater than the ordinary legal i-ate a breach of the agree-

ment must be assigned,® and if the promise is to pay more than the ordinary rate

after maturity by way of penalty there must be an allegation of special darr.age.*^

Texas.— Page v. Carson, (Tex. 1891) 16
S. W. 10.36.

Several notes.—A complaint on three sealed
notes, which alleges and demands at the close

the aggregate amount sued for, is not demur-
rable because it fails to give, at the close of

each of the three separate causes of action

into which the pleading is divided, the par-

ticular sum claimed in that clause. Holland
17. Kemp, 27 S. C. 623, 3 S. E. 83.

Legal conclusion.—An averment that a cer-

tain amount is due is insufficient, because a

legal conclusion. Frisch r. Caler, 21 Cal. 71.

But see Creecy v. Joy, 40 Oreg. 28, 66 Pac.

29.5, holding that such an averment, although

perhaps a conclusion of law, is no more than

a defective statement of a material allegation

which is waived by answering over.

72. Hendrie v. Rippey,- 9 Iowa 351; Mc-
Kea V. Purvis, 12 La. Ann. 85.

In Ohio a petition is not defective for fail-

ure to allege that a copy of the note is set

forth, "with all the indorsements and cred-

its thereon," as, in the absence of such alle-

gation, it will be presumed that there_ are no

indorsements or credits. Ives v. Strickland,

(i Ohio Dec. (Reprint) 810, 8 Am. L. Rec.

309; Ingersoll v. Craw, 4 Ohio Dec. (Reprint)

76, Clev. L. Rep. 1.

Certainty.—A complaint setting forth a

copy of the note sued on, showing indorse-

ments of payments of a date later than that

of (he note, and alleging payment of a sum
equal to the amounts indorsed, is not uncer-

tain because conveying the idea that the in-

dorsements were not part of the note as orig-

inally made but were added subsequently.

Riverside First Nat. Bank v. Holt, 87 Cal.

158, 25 Pac 272
73. Causin b. Taylor, 4 Ark. 408; Brooks

V. Palmer, 4 Ark. 159; Chinn v. Hamilton,

Hempst. (U. S.) 438, 5 Fed. Cas. No. 2,685.

See also Talcott v. Marston, 3 Minn. 33a

Form of declaration.—A formal demand of

the amount claimed in the beginning of the
declaration is usual, but the omission of it

is not cause of demurrer, or fatal on error.

Hence in declaring on a note bearing in-

terest it is not necessary to demand the in-

terest in the beginning of the declaration.

Mitchell V. Conley, 13 Ark. 414.

Summary proceedings.— In petition and
summons on a note bearing interest, it is

sufficient to set out the note, aver that the
debt remains unpaid, and demand judgment
for the debt, damages, and costs. It is not
necessary specially to negative the payment
of the interest. Cail v. Brookfield, 4 Ark.
554.

74. Daniels v. Bradley, 4 Minn. 158.

75. Butler v. Limerick, Minor (Ala.) 115.

See also Boddie v. Ely, 3 Stew. (Ala.) 182.

76. Brooks v. Palmer, 4 Ark. 159.

77. Causin v. Taylor, 4 Ark. 408.

78. Fitzgerald v. Lorenz, 181 111. 411, 54
N. E. 1029 (where a note reading "interest

six per " was declared on as payable with
interest at six per cent per annum) ; Ohm
V. Yung, 63 Ind. 432 (an action on a note
expressed to pay a specified sum " with ten

per cent " in which no allegation or proof

respecting the omission of the word " in-

terest," after the words "per cent," was held

necessary).

In Pennsylvania, there being no court of

chancery, where an agreement for interest

has been omitted from the note by mistake,

plaintiflf may declare on the note according

to its equitable effect. Reichart v. Beidle-

man, 17 Serg. & R. (Pa.) 41.

79. Prichard v. Miller, 86 Ala. 500, 5 So.

784.

80. Clary v. Morehouse, 3 Ark. 261.

81. Wilson V. Dean, 10 Iowa 432; Talcott

1). Marston, 3 Minn. 339. See also Draper
«. Horton, 22 R. I. 592, 48 Atl. 945.

[XIV, D, 1, b. (XV), (a), (2)]
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It seems, however, that the note and the interest which has accrued after maturity
constitute but a single cause of action.^^

(3) Illegal Rate. If the instrument provides for illegal interest it may be
declared on as without interest.^

(b) Interest as Damages— (1) In General. Where the instrument contains

no stipulation as to interest, it is unnecessary to demand the interest that is due
or to negative its payment. The debt alone should be declared for, and interest

is recoverable as damages for its detention.^*

(2) Foreign Laws. Where the rate of interest sought to be recovered is

governed by the laws of a foreign state where the note was made, such laws must
be pleaded in the same manner as any other necessary fact,^^ and with reasonable

certainty,'' as well as the fact that such laws were in force at the time the instru-

ment was made,'' otherwise the rate of interest recoverable will be that of the

state where the action is brought.**

(3) Amount Claimed. The amount claimed as interest should be specified or

facts should be stated from which the amount can be ascertained by calculation.*'

(xvi) As TO ATTOBNwfs FsES— (a) In General. A stipulation for the pay-

ment of attorney's fees must be specially pleaded,* although plaintifE need not

82. Daniels v. Bradley, 4 Minn. 158, where
it was held that the statement as to interest

could not be reached by demurrer, but that
the remedy was by motion to strike.

83. Justice v. Charles, 1 Ind. 32, Smith
(Ind.) 67.

84. State Bank v. Clark, 2 Ark. 375; Hall
V. Foster, 114 Mass. 18; Chinn v. Hamilton,
Hempst. (U. S.) 438, 5 Fed. Cas. No. 2,685.

Interest proyided for in note.—Where a pe-
tition on a note drawing interest sets forth
in full a copy of the note, alleges that the
amount specified therein is wholly due and
unpaid, and asks " judgment for the amount
due by said note," interest accrued on the
note at the date of the rendition of judg-
ment may be included therein. Smith v.

Watson, 28 Iowa 218.

85. Surlott V. Pratt, 3 A. K. Marsh. (Ky.)
174; Thomas v. Bruce, 20 Ky. L. Rep. 1818,
60 S. W. 63; Cummings v. Wagstaff, 1 Baxt.
(Tenn.) 399.

Period covered.—An allegation that the
laws of the state where the note was executed
authorized contracts for the payment of the
rate specified in the note, without stating
" until paid," authorized a recovery of that
rate to the time of maturity only. Thomas
V. Bruce, 20 Ky. L. Rep. 1818, 50 S. W. 63.

86. Brackenridge v. IJaxton, 5 Ind. 501.

87. Cummings v. Wagstaflf, 1 Baxt. (Tenn.)

399.

88. Where a note is declared on as made at

Fayetteville, it is to be intended that Fay-
etteville is in the state where suit is brought,
and hence that interest should be recovered
under the laws of that state. Garner v.

Tiffany, Minor (Ala.) 167.

89. Gottfried i. German Nat. Bank, 91
111. 75.

Sufficient allegation.—An allegation that
the note in suit bears interest at a stated
rate per annum sufficiently describes in this

respect a note bearing interest at a rate
stated, payable annually (Rees v. Clark,
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(Tex. Civ. App. 1897) 39 S. W. 160); and
a declaration alleging a note to be payable
one day after date, with interest at a speci-
fied per cent until paid, and that defendant
became liable to pay such interest from the
time the note fell due until paid, is good
against a demurrer (Watkins v. Weaver, 4
Ark. 556).
'Allegation construed.—^A claim of the

amount of the note with interest is a claim
of interest from the time of the commence-
ment of the action only. Barton v. Smith,
7 Iowa 85.

In the federal courts a demand for judg-
ment for the amount of the note sued on and
interest in the form permitted by the New
York code is not a sufficient demand of dam-
ages. Brownsou v. Wallace, 4 Blatchf.

(U. S.) 465, 4 Fed. Cas. No. 2,042.

90. Prescott v. Grady, 91 Cal. 518, 27 Pao.
75'5; Wolff V. Dorsey, 38 111. App. 303; Alt-
man V. Fowler, 70 Mich„ 57, 37 N. W. 70S.
Aider by prayer.— The necessary allegation

of a promise to pay such fees is not sup-
plied by a prayer therefor in the petition.

Williams v. Harrison, (Tex. Civ. App. 1901)
65 S. W. 884.

The incorporation in the petition of the
note containing the stipulation is sufficient.

Chowning v. Chowning, 3 Tex. App. Civ. Cas.

§ 150.

Sufficiency to charge indorser.—A count in

a declaration alleging that a third person
executed his certain note, payable to the

order of defendant; that defendant indorsed
and delivered the note to a certain bank,

whereby she promised to pay the bank one
hundred dollars for attorney's fees in the

event the note was not paid at maturity, and
was placed in the hands of an attorney for

collection; that the note was not paid at ma-
turity, and had been placed in the hands of

an attorney for collection— does not show
a liability for, attorney's fees on the part
of defendant to the bank, or to one claiming
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aUege that they are due,*^ and a complaint otherwise good is not invalidated by
averments respecting attorney's fees for which defendant is not liable,^ or where
the stipulation for their payment is invahd.'^

(b) Resort to Legal Proceedings. If the collection of the note by legal pro-

ceedings is a condition of liability for attorney's fees a complaint on the note
which also seeks to recover such fees need not aver a resort to legal proceedings.**

(o) Employment of Attorney. If the liability depends upon the employment
of an attorney, an averment of such employment is absolutely necessary,'' unless

the record shows the employment of an attorney.*' If the amount of the fees is

fixed by the stipulation, or is deducible from the note itself, it is sufficient to state

the amount, without averring its reasonableness or the value of the attorney's

services.*'

(d) Amownt of Fees Not Fixed. If the amount is not fixed, the reasonable
value of the attorney's services should be averred *' or it will be sufficient to allege

a breach of the agreement and to state the damages generally, leaving the ques-

tion of value to the proof.**

(xvii) As TO Protest Fees. To authorize a recovery of protest fees the

fact of protest,^ the necessity therefor,* and the amount of the protest fees or

through it, since an ordinary indorsement
of a note does not carry with it an original

obligation to pay attorney's fees for collect-

ing it. Robinson v. Aird, (Fla. 1901) 29 So.

633.

Prerequisites.—Where no presumption arises

that a plea may be filed and not sustained it

is error to refuse to permit an amendment
of the prayer by adding a claim for attor-

ney's fees— the statute providing for a, re-

covery of such fees only where a plea filed

is not sustained. Baxley Banking Co. v.

Carter, 112 Ga. 529, 37 S. E. 728.

Supplemental complaint.—^Where after suit

the maker pays the note to one to whom the

payee has assigned it as security » supple-

mental complaint claiming attorney's fees

provided for is insufficient, because not show-
ing facts accruing since the original plead-

ings were filed. Davis v. Erickson, 3 Wash.
654, 29 Pac. 86.

91. Smiley v. Meir, 47 Ind. 559.

92. Taylor v. Hearn, 131 Ind. 537, 31 N. E.

201.

93. Stingley v. Lafayette Second Nat.

Bank, 42 Ind. 580.

94. Smiley v. Meir, 47 Ind. 559; Kerr v.

Morrison, (Tex. Civ. App. 1894) 25 S. W.
1011; Dignowity v. Staacke, (Tex. Civ. App.
1894) 25 S. W. 824; McKellJgon v. State Nat.

Bank, (Tex. Civ. App. 1894) 24 S. W. 688.

95. Maddox v. Craig, 80 Tex. 600, 16 S. W.
328; Smith v. Board, 21 Tex. Civ. App. 213,

51 S. W. 520; Lay V. Cardwell, (Tex. Civ.

App. 1896) 33 S. W. 595; Jones v. Smith,

4 Tex. Civ. App. 353, 26 S. W. 240.

In Indiana there may be a recovery, al-

though there is no direct averment of the

employment of an attorney. Harvey v. Bald-

win, 124 Ind. 59, 24 N. E. 347, 26 N. E. 223.

SufScient averment.—A petition signed by
plaintiff's attorneys and alleging that the note

was given to an attorney for collection suffi-

ciently shows that fact without further proof

thereof. Roe v. Bridges, (Tex. Civ. App.

1895) 31 S. W. 317.

96. Smiley v. Meir, 47 Ind. 559.

97. Cowan v. Campbell, 131 Ala. 211, 31
So. 429; Alexander v. McDow, 108 Cal. 25, 41
Pac. 24; Smiley v. Meir, 47 Ind. 559.

A petition which admits part payment, and
then alleges that the note was placed in the
hands of attorneys for collection, whereby
ten per cent attorney's fees on the face of the

note became due and payable, as stipulated

for therein, is broad enough to admit evi-

dence that the part payment was made after

the notes were placed in the attorney's hands.
Kendall v. Page, 83 Tex. 131, 18 S. W. 333.

98. Necessity of separate count.—An agree-

ment to pay a reasonable attorney's fee may
be enforced by averring the value of the rea-

sonable attorney's services in the same para-
graph or count of the complaint as that on
the note itself. It need not be set out as a
separate cause of action. Mathews v. Nor-
man, 42 Ind. 176.

99. Harvey v. Baldwin, 124 Ind. 59, 24
N. E. 347, 26 N. E. 222. See also Glenn v.

Porter, 72 Ind. 525 (holding that the value

of attorney's fees may be included in the
judgment, although no allegation of their

value or specific claim for their recovery is

contained in the complaint) ; Boyd v. Smith,
(Ind. App. 1894) 39 N. E. 208 (holding that

in an action on a note providing for an at-

torney's fee, on which there is due less than
two hundred dollars, where the complaint
alleges a reasonable attorney's fee to be
thirty dollars, and demands generally a
judgment for three hundred dollars, plaintiff

is not limited in his right to recover such
fee to thirty dollars )

.

1. Jordan v. jjell, 8 Port. (Ala.) 53; Rose
V. Perry, 8 Ycrg. (Tenn.) 156. See also

Tinsley v. Penniman, 8 Tex. Civ. App. 495,

29 S. W. 175.

2. Cramer v. Eagle Mfg. Co., 23 Kan. 399.

Su£Scieiicy of allegation.—^An allegation of

two indorsements, a demand, and refusal of

payment, and notice to the indorsers, is suffi-

cient to authorize a recovery of protest fees

[XIV, D, 1, b, (xvii)]
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charges ^ must be appropriately alleged ; but it has been held that the claims for such

fees or charges need not be set forth as a separate and distinct cause of action/

(xviii) As TO Statutory Damages— Pbotested Bills. While it has

been held that statutory damages on protested bills of exchange need not be spe-

cially demanded,^ it has also been held that they must be specifically claimed, but need
not be set forth as a separate and distinct cause of action.* However, as the fact

of protest is indispensable to the right of recovery that fact must be averred.''

(xix) As TO Revenue Stamp. A revenue stamp is no part of a note or bill,

and in declaring on such an instrument, it need not be alleged that it was prop-

erly stamped, nor need a copy of the stamp be set out.^

(xx) As to Mistake. A note or bill may be declared on according to its

true intent and meaning without adverting to mistakes or omissions occurring

therein,' unless the error is of such a character as to require the mistake to be
shown as a fact."*

e. Annexation and Filing— (i) In Oeneral. In a number of the states

there exists provisions to the effect that where an action is founded on a written

instrument charged to have been executed by defendant, the instrument itself or

a copy thereof must be attached to or filed with the declaration or like pleading,

or that it must be bc^th attached and filed, and substantial compliance with such
requirements is necessary to the sufiiciency of the declaration or complaint.^'

under Kan. Gen. St^t. e. 116, § 114.

Knowles v. Armstrong, 15 Kan. 371.

3. Wilson V. Lenox, 1 Cranch (U. S.) 193,

2 L. ed. 79. See also Tinsley v. Penniman,
8 Tex. Civ. App. 495, 29 S. W. 175.

4. Summit County Bank v. Smith, 1 Handy
(Ohio) 575, 12 Ohio Dee. (Reprint) 297.

5. Lloyd V. McGarr, 3 Pa. St. 474, an ac-

tion on a foreign bill.

6. Summit County Bank v. Smith, 1 Handy
(Ohio) 575, 12 Ohio Dec. (Reprint) 297.

7. French v. Davis, 38 Miss. 218; Thomp-
son V. Wright, 3 Ohio Dec. (Reprint)

337.

8. Illinois.— See Richardson v. Roberts,
195 111. 27, 62 N. E. 840.

Indiana.— Smith v. Hunter, 33 Ind. 106.

Iowa.— Knight v. Fox, 1 Morr. (Iowa)
305.

MaryUnd.— 'Ehe^t v. Gitt, (Md. 1902) 52
Atl. 900.

Massachusetts.— Trull v. Moulton, 12 Al-

len (Mass.) 396.

Minnesota.— Cabbott v. Radford, 17 Minn.
296. See also Owsley v. Greenwood, 18 Minn.
386.

Texas.— Giles v. State, (Tex. Crim. 1900)
67 S. W. 99.

United States.— Campbell v. Wilcox, 10
Wall. (U. S.) 421, 19 L. ed. 973.

9. Error in date.— A note mistakenly dated
as of the previous year may be declared on
according to its true date, without any aver-

ment of the mistake. Phoenix Ins. Co. v.

Walden, Anth. N. P. 172. And in petition
and summons by an administrator on a note
bearing date subsequent to the date of the
Utters of administration, it is not necessary,
as in an action at common law, to aver that
the note was incorrectly dated. Hamilton
V. Stewart, 5 Mo. 266.

Maturity of note.—When a note is in-
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tended to read, " twelve months after I prom-
ise," but the word " date " is omitted, the
complaint in an action thereon need not al-

lege the omission and the intent of the par-
ties, if the note itself be set out. McPherson •

V. Biscoe, 3 Ark. 90.

Error in the erasure of an indorser's signa-
ture may as against him be shown without
being alleged. Any circumstance showing
that the erasure affected or destroyed his

liability must be pleaded by him. Cantrelle

V. Percy, 17 La. 520.

Amount due.—Where by mistake but part
of the amount due is sued for and recovered,

in a subsequent action for the remainder the
plaintiff need only allage the amount due,

without averring the mistake resnecting his

former claim. Conklin v. Field, 37 How. Pr.

(N. Y.) 455.

10. Error in signature.—A declaration in

an action against Downer & Co. is sufficient

which describes the note sued on as being the

note of that firm, but alleges that the note
was by mistake signed Downer & Dana, al-

though it ought to have been signed Downer
& Co., as the note was given for the benefit

of the latter firm, and for property which
went to their use. Miner v. Downer, 20 Vt.

461.

Erroneous designation of payee.—^A com-
plaint in an action on a note alleging that

at the time of its execution to plaintiff de-

fendant, through inadvertence and the mutual
mistake of parties, wrote therein as payee

the name of defendant's father instead of

plaintiff's name states sufficiently as against

a general demurrer that the mistake was a

mistake of fact. Smith v. Walker, 7 Ind.

App. 614, 34 N. E. 843.

11. Indiana.— Rairden v. Winstandley, 99

Ind. 600; Randies v. Randies, 39 Ind. 555;

Sayres v. Linkhart, 25 Ind. 145.
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However, matters which properly constitute no part of the instrument may be
disregarded.''^

(ii) Identification of Instbument. The instrument filed must be referred,

to and identified by the complaint that it may appear that the instrument on
which that pleading is based and the instrument or copy filed are the same."

(ill) Reference to Copy Annexed ob Filed. In some jurisdictions the:

instrument or copy thereof filed or annexed is not regarded as a part of the plead-

ing or record and will not aid plaintiff's pleading, which must be complete in

itself." In others the note when filed becomes a part of the record.''

Kentucky.— Burton v. White, 1 Bush
(Ky.) 9.

Missouri.— Missouri Pac. E. Co. v. Atkin-
son, 17 Mo. App. 484.

Ohio.— Stewart v. Big Sund Iron Co., 2

Ohio Dee. (Reprint) 150, 1 West. L. Month.
583.

Oklahoma.— Arkansas City First Nat.
Bank v. Jones, 2 Okla. 353, 37 Pac. 824.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1448 et seq.

In Kansas, under a code section requiring
a copy of the note to be " attached to and
filed with the pleading " and anotner section
authorizing plaintiff " to give a copy of the
instrument " and state the amount due
thereon which he claims, it is sufficient to set

out the note in full without attaching it.

Budd V. Kramer, 14 lian. 101.
An action will not be dismissed for failure

to file the note with the petition, since the
note forms no part of the petition, and is

when filed but an exhibit which the statute
requires to be filed with the netition. Col-

lum V. Fahrner, ! Mo. App. 110.

Attaching a copy of a note to the back of

a petition sufficiently sets forth the instru-
ment sued on, although it is not referred to

by letters or figures, so as to designate it as

part of the petition. Ives v. Strickland, 6

Ohio Dee. (Reprint) 810, 8 Am. L. Rec. 310.

310.

Attachment to each paragraph.—^A copy
note filed with and made part of each para-

graph of the complaint is sufficiently de-

scribed. Firestone v. Daniels, 71 Ind. 570.

If profert is duly made, the omission to file

the instrument or a copy is unimportant.
Williams v. Bryan, 5 Coldw. (Tenn.) 104;
Anderson v. Allison, 2 Head (Tenn.) 122.

If the instrument sued on be set out in the

petition it will be sufficient, without filing a
separate copy. Bostwick v. Fleming, 2 Ark.
462.

Several notes.—A complaint in two para-
graphs, on two similar notes, must be accom-
panied with a copy of each note, filed with the

paragraph declaring on it. Johnson School
Tp. V. Citizens' Bank, 81 Ind. 515.

In an action on a large number of bank-
bills of different denominations it is sufficient

to attach one of each denomination. Tarbell
V. Stevens, 7 Iowa 163.

Where no copy of the instrument appears
of record an averment that a copy was filed

will not cure the omission. Bandies v. Ran-

dies, 39 Ind. 555; Erhardt v. Pfeiffer, (Ind..

App. 1902) 64 N. E. 885.

Where the petition is amended a properly
verified copy of the note may be filed with
the amendment. Gewe v. Hanszen, 85 Mo.
App. 136.

12. Arkansas.— Hall v. Bonville, 36 Ark.
491; Dillard v. Noel, 2 Ark. 449, credits in-

dorsed on the note.

Indiana.— Keith v. Champer, 69 Ind. 477 ;

Treadway v. Cobb, 18 Ind. 36, assignments of
note.

Iowa.— Dunning v. Rumbaugh, 36 Iowa
566, agreement having note written on its.

back.

Kentucky.— Maxwell v. Goodrum, 10
B. Mon. (Ky.) 286, seal affixed to original.

Massachusetts.— Way v. Batchelder, 1?9
Mass. 361, a memorandum at the bottom of a
note written before delivery.

See 7 Cent. Dig. tit. " Bills and Notes,"
§ 1450.

13. Stafford v. Davidson, 47 Ind. 319;
Bennett v. Wainwright, 16 Ind. 211. See also

Kunkler v. Tumting, 10 Ind. 418.

"Herewith filed."— The copy filed is suf-

ficiently referred to and identified by a state-

ment, following a description of the instru-

ment, that a copy thereof is " herewith filed,"

or by equivalent language, where the note or

other writing actually filed corresponds with
that described in the complaint. Dunkle v.

Nichols, 101 Ind. 473; Whitworth v. Mal-
comb, 82 Ind. 454; Carper v. Kitt, 71 Ind. 24;
Friddle v. Crane, 68 Ind. 583 ; Reed v. Broad-
belt, 68 Ind. 91; Gish v. Gish, 7 Ind. App..

104, 34 N. E. 305; Totten v. Cooke, 2 Mete.
(Ky.) 275.

Determination of identity.— The proper
method of raising the question whether the
copy filed for suit is at variance with the
original note is by rule to produce the orig-

inal for inspection and comparison by the
court. Bancroft v. Haines, 2 Pa. Dist. 373.

14. Harlow v. Boswell, 15 111. 56; Bogar-
dus V. Trial, 2 111. 63; Gale v. Lancaster, 44
Miss. 413; Blackwell v. Reid, 41 Miss. 102
(decided prior to Miss. Code, § 1540). But
see Hamer v. Rigby, 65 Miss. 41, 3 So. 137
[distinguishing Gale v. Lancaster, 44 Miss.

413]; Phillips V. Evans, 64 Mo. 17; Baker
V. Berry, 37 Mo. 306 ; Deitz v. Corwin, 35 Mo.
376; Chambers v. Carthel, 35 Mo. 374; Com-
mercial Bank v. Norton, 1 Hill (N. Y.) 501.

15. Hamer v. Rigby, 65 Miss. 41, 3 So. 137

[distinguishing Gale v. Lancaster, 44 Miss...

[XIV, D, 1, e. (m)]
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(iv) Excusing Omission to File or Annex. The omission to file or annex
the note or a copy may be excused, where the original has been lost or destroyed
or the failure to produce it is otherwise satisfactorily explained.'^

(v) Waiver and Aider. The failure to attach or file the instrument may
be waived by pleading to the merits," by admitting the execution of the writing
in question,^' or by the omission to make seasonable objection.''' Likewise such
failure may be cured by verdict.^

d. Setting Out Instrument and Claiming Specific Sum. In some of the states

plaintiff may set forth a copy of the instrument and state that there is due
to him thereon from the adverse party a specified sum which he claims, and this

is equivalent to setting forth the instrument according to its legal effect.^' This
mode of pleading is permissive and does not preclude a resort to other niodes.'^

e. Profert and Oyer— (i) Profert. At common law, an unsealed promis-
sory note being neither a specialty nor a debt, but merely evidence of a collateral

liability arising out of a simple contract, no profert of it was required to be made
or laid, nor was it necessary to assign any reason for the omission.^ In some juris-

dictions, however, by statute, plaintiff is required to produce the note and make
profert in his declaration.^

413, decided prior to Miss. Code, § 1540].

See also Arkansas City First Nat. Bank v.

Jones, 2 Okla. 353, 37 Pae. 824, where it is

said that this is the rule in Indiana.

16. Swatts V. Bowen, 141 Ind. 322, 40
N. E. 1057.

Destroyed instrument.— If a copy of the
note in suit is filed with the complaint, no
allegation in respect to its destruction is

necessary. Cunningham v. HoflF, 118 Ind. 263,

20 N. E. 756.

Possession of adverse party.—^Au allegation

that the note is in possession of the maker
sufficiently excuses a failure to exhibit a copy
of it with the complaint. Keesling v. Wat-
son, 91 Ind. 578.

Note held in escrow.—The Missouri statute
does not apply to a suit on a. note held in

escrow to await the performance of certain

conditions which plaintiff claims have been

performed. Missouri Pac. R. Co. v. Atkinson,
17 Mo. App. 484.

17. White V. Collier, 5 Mo. 82.

18. Cummings v. Kohn, 12 Mo. App. 585.

19. Galvin v. Woollen, 66 Ind. 464; Peter-

son V. Allen, 12 Iowa 366.

20. Galvin v. Woollen, 66 Ind. 464; Eigen-
niann v. Backof, 56 Ind. 594; Purdue v.

Stevenson, 54 Ind. 161; Westfall v. Stark,
24 Ind. 377.

But where the defect has been demurred to
before verdict the rendition of a verdict will

not cure it. Rairden v. Winstandley, 99 Ind.

600.

21. Nebraska.— CoUingwood v. Merchants'
Bank, 15 Nebr. 118, 17 N. W. 359; Gage v.

Roberts, 12 Nebr. 276, 11 N. W. 306.

New York.— Keteltas v. Myers, 19 N. Y.
231 [reversing 3 E. D. Smith (N. Y.) 83, 1

Abb. Pr. (N. Y.) 403]; Hendricks v. Wolff,
49 Hun (N. Y.) 606, 1 N. Y. Suppl. 607, 16
N. Y. St. 1014, 14 N. Y. Civ. Proc. 428 ; Thorn
V. Alvord, 32 Misc. (N. Y.) 456, 66 N. Y.
Suppl. 587 [affirmed in 54 N. Y. App. Div.
638, 67 N. Y. Suppl. 1147]; Greenbury v.
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Wilkins, 9 Abb. Pr. (N. Y.) 206 note; Mar-
shall V. Rockwood, 12 How. Pr. (N. Y.) 452.
South Carolina.— Watson v. Barr, 37 S. C.

463, 16 S. E. 188.

South Dakota.— Scott v. Esterbrooks, 6
S. D. 253, 60 N. W. 850.

Wisconsin.— Leggett v. Jones, 10 Wis.
34.

In Alabama a declaration on a promissory
note need only describe the note and allege

non-payment. Adams v. McMillan, 8 Port.
(Ala.) 445.

In Kansas it is sufficient to attach the in-
strument and by reference make it a part of
the pleading. Budd v. Kramer, 14 Kan.
101.

In Nebraska it is sufficient to attach a copy
of the note to the pleading. Barnes v. Van
Keuren, 31 Nebr. 165, 47 N. W. 848 ; Gage v.

Roberts, 12 Nebr. 276, U N. W. 306.

Under the Massachusetts practice act it

was sufficient to set out a copy of the instru-

ment. Lincoln v. Butler, 14 Gray (Mass.)
129.

Where the copy of a destroyed note is set

forth its destruction need not be averred.

Sargent v. Steubenville, etc., R. Co., 32 Ohio
St. 449.

22. CoUingwood V. Merchants' Bank, 15
Nebr. 118, 17 N. W. 359.

23. Hinsdale v. Miles, 5 Conn. 331.

It is sufficient excuse for the omission to
make profert of a single bill to allege that
defendant wrongfully and illegally obtained
possession of the bill from plaintiff's attorney,

and on demand refused to return it to plain-

tiff. Robinson v. Curry, 6 Ala. 842.

24. Merchant v. Slater, 6 Ark. 529 ; .Beebe

V. Real Estate Bank, 4 Ark. 546; Buckner v.

Real Estate Bank, 4 Ark. 440; Beebe v. Real
Estate Bank, 4 Ark. 124; Smith v. Simms,
9 Ga. 418; Anderson v. Allison, 2 Head
(Tenn.) 122; Everly v. Marable, 2 Yerg.
(Tenn.) 113.

Where there are two counts on two notes,
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(ii) Otms. Technically oyer cannot be craved of an unsealed promissory

note,'* although in some jurisdictions it is permitted,^ or at least in its discretion

the court may grant the request ; " and when granted the instrument becomes a
part of the declaration.*^

f. Causes and Counts— (i) SiNOLE Cause and Count— (a) In General.

In some jurisdictions, in an action on several notes or bills to virhich the parties

are the same, they are regarded as a single cause of action embracing several

items, which may be stated in a single count,^' so where several instalments of the

instrument are sued for,** where distinct defaults have occurred according to its

tenor,'' or where parties to the note are sought to be held in different capacities,^

although where a single cause of action is erroneously set forth in separate counts,

after a general verdict they may be treated as one.^

(b) Unnecessa/ry Averments. A complaint which unnecessarily recites facts

as to the consideration of the note sued on, or contains a history of the transac-

tion out of which the note grew, or other irrelevant matter, and which also sets

out the note upon which the recovery is sought, states but a single cause of

action.'*

profert of both at the conclusion of the last

count is sufficient. Hynson v. Kuddell, 1 Ark.
33.

25. Gatton v. Dimmitt, 27 111. 400; Chap-
man V. Harper, 7 Blackf. (Ind.) 333; Spauld-

ing V. Evans, 2 McLean (U. S.) 139, 22 Fed.
Cas. No. 13,215.

S6. Brown v. Peirce, 2 Koot (Conn.) 95;
Anderson v. Allison, 2 Head (Tenn.) 122.

See also Tuggle v. Adams, 3 A. K. Marsh.
(Ky.) 449, also holding that where oyer is

craved of the note declared on, and it is

spread upon the record, but oyer is not

craved of the indorsements, the indorsements

make no part of the record, notwithstanding

the clerk may have copied the same into an-

other part of the record.

Under the Louisiana code of practice oyer
may be craved, when the note is not annexed.

Lee V. Lacoste, 3 La. Ann. 223.

In Tennessee if plaintiff fails to file the

notes sued on defendant may have his demand
of oyer entered and have the judgment of the

court whether he is bound to answer until the

notes are filed. Anderson v. Allison, 2 Head
(Tenn.) 122.

In order to take advantage on demurrer of

a variance between the note set out in the

declarations and the copy of the note filed

therewith, oyer should be craved and the note

set out in hceo verha. Harlow v. Boswell, 15

111. 56; Bogardus v. Trial, 2 111. 63.

Effort of failure to crave oyer.— The court

will not take judicial notice of the writing

sued on unless oyer of it is prayed. Stapp
V. Lapsley, Litt. SeL.Cas. (Ky.) 238.

27. Chapman v. Harper, 7 Blackf. (Ind.)

333
28. Chapman v. Harper, 7 Blackf. (Ind.)

333.

Where oyer is granted of an instrument
rhy filing it it becomes a part of the record

without being set out in any pleading. Hanly
V. Real Estate Bank, 4 Ark. 598.

29. Alabama.— Bird v. Daniel, 9 Ala. 302;

Dade v. Bishop, Minor (Ala.) 263.

[10]

Connecticut.— Morse v. Frost, 54 Conn. 84,

6 Atl. 182.

Illinois.— Godfrey v. Buckmaster, 2 111.

447.
Indiana.— Ball v. Nash, 55 Ind. 9.

Iowa.— Eagan ». Day, 46 Iowa 239; Mer-
ritt V. Nihart, 11 Iowa 57; Stadler v. Parm-
lee, 10 Iowa 23.

South Carolina.— Latimer v. Mahaffey, 30

S. C. 612, 8 S. E. 642; Latimer v. Sullivan,

30 a. C. Ill, 8 S. E. 639.

SufSciency.—^A count on several notes which
alleges that they bear the same date, stating

it, the time of payment, and the amount of

each, and that plaintiff is the payee, is suffi-

ciently precise. Bird v. Daniel, 9 Ala. 302,

where plaintiff having produced all the notes

but one, there was held to be no variance and
a recovery pro tanto was permitted.

30. Tucker v. Eandall, 2 Mass. 283.

31. Harden v. Ongley Electric Co., 89 Hun
(N. Y.) 487, 35 N. Y. Suppl. 405, 69 N. Y. St.

791, where it was alleged that defendant
agreed that if he should make default in pay-

ment of interest, or should at any time before

the note was due permit an attachment
against his property, then the principal sum
should become instantly due and payable, and
that defendant had defaulted, and had per-

mitted an attachment to be sued out against

his property.

32. A count against a maker and an in-

dorser must show a good cause of action

against both. Goodlet v. Britton, 6 Blackf.

(Ind.) 500.

33. Oley v. Miller, 74 Conn. 304, 50 Atl.

744.

34. Claire v. Claire, 10 Nebr. 54, 4 N. W.
411; Lash v. Christie, 4 Nebr. 262; Selye v.

Zimmer, 15 N. Y. Suppl. 881, 40 N. Y. St.

604.

Note and judgment thereon.—Plaintiff may
in a narrative form set forth a note and a
judgment recovered thereon, claiming only a
recovery on the note. Thompson v. Minford,
11 How. Pr. (N. Y.) 273.

[XIV. D. 1. f, (l). (b)]
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(ii) Separatm Counts. In other jurisdictions, however, each note or bill,^

or each distinct obhgation on the same instrument is regarded as a distinct and
complete cause of action, which must be stated in a separate count or paragraph.'*

(ill) Joinder of Counts— (a.) In General. A count on the note may be
joined with a count on an agreement to indorse it,*'' but a count against all the
joint and several makers cannot be joined with a count against less than all.^

Nor can a cause on a promise to pay by one whose name has been forged, be
joined with a cause against him as indorser and also against the maker,'' or a
cause against the maker and indorser with one against the indorser on an account
to which the note was given as collateral.^" Plaintiff cannot declare both in case
and debt on a single bill,*' and it has been held that the drawer of a check cannot
join a cause of action against the payee for failure to present the check within a
reasonable time with a cause for damages, because of a breach of the payee's
contract to present the same with due diligence.*^

(b) Special and Money Counts. The money counts may be added to a
special count,^ and if for any reason the instrument is inadmissible under that
count it may be introduced in evidence under the money counts."

35. Dawson v. Lail, 1 Ariz. 490, 3 Pac.
399; McCoy v. Yager, 34 Mo. 134; Jones v.

Cox, 7 Mo. 173; Van Namee v. Peoble, 9 How.
Pr. (N. Y.) 198.

Note due and note not due.—A paragraph
upon two notes, one of which has not ma-
tured, avers a good cause of action as to the
one due. Simpkins v. Smith, 94 Ind. 470.

Mode of objection.— The failure to state
the causes separately is not a ground of de-

murrer under a provision that a demur-
rer may be interposed where several causes
of action have been improperly united. The
remedy is by motion. Bass v. Comstock, 38
N. Y. 21, 5 Transcr. App. (N. Y.) 22, 36
How. Pr. (N. Y.) 382.

Aider by judgment.— In Dawson v. Lail, 1

Ariz. 490, 3 Pac. 399, the court declined to

disturb the judgment, where the bills sued
on bore the same date, were payable to the
same party, and matured at the same time.

36. A complaint against the maker and the
guarantor should set forth the separate con-

tracts in separate counts. Tucker v. Shiner,

24 Iowa 334.

Separate indorsements—Averment of joint

liability.—A declaration against indorsers,

alleging separate contracts of indorsement,
does not allege a joint liability in the con-

cluding averment that they owe plaintiff the
amount of said note. Foster v. Leach, 160
Mass. 418, 36 N. E. 69.

Objection to a declaration against two in-

dorsers in blank on the ground that it fails

to contain separate counts must be taken by
demurrer and not by motion. Foster v. Leach,
160 Mass. 418, 36 N. E. 69.

37. Wilmington Bank v. Houston, 1 Harr.
(Del.) 225.

38. Claremont Bank v. Wood, 12 Vt. 252.

39. Ohio Valley Nat. Bank v. Ebnsheim, 31
Cine. L. Bui. 99.

40. Thorpe v. Didcey, 51 Iowa 676, 2 N. W.
681.

41. Higgins v. Bogan, 4 Harr. (Del.) 330.

42. The first cause being in ease and the

second in assumpsit. Morris v. Eufaula Nat.
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Bank, 122 Ala. 580, 25 So. 499, 82 Am. St.
Eep. 95.

43. Alahama.— Kirkpatrick v. Bethany, 1

Ala. 201.

Connecticut.— Vila v. Weston, 33 Conn. 42.
Illinois.— Boyle v. Carter, 24 111. 49.
Massachusetts.— Tebbetts v. Pickering, 5

Cush. (Mass.) 83, 51 Am. Dec. 48; Payson v.

Whitcomb, 15 Pick. (Mass.) 212.
New York.— Steuben County Bank v. Ste-

phens, 14 Wend. (N. Y.) 243; People v. Mun-
roe Ct. C. PI., 4 Wend. (N. Y.) 200; Arnold
V. Crane, 8 Johns. (N. Y.) 79.

Ohio.— Mitchell t'. MeCabe, 10 Ohio 405.
Wisconsin.— Dart v. Sherwood, 7 Wis. 523,

76 Am. Dec. 228.

Causes of action on a bill of exchange and
on an account stated may be joined under
Ala. Code, § 2672. Woodlawn v. Purvis, 108
Ala. 511, 18 So. 530.

44. Alabama.— Talladega Ins. Co. v. Lan-
ders, 43 Ala. 115; Spence v. Barclay, 8 Ala.
581; Kirkpatrick v. Bethany, 1 Ala. 201.

Arhansas.— Jordan v. Ford, 7 Ark. 416.
Connecticut.— Vila v. Weston, 33 Conn.

22.

Illinois.— Boxbergcr v. Scott, 88 111. 477;
Williams v. Baker, 67 111. 238; Streeter v.

Streeter, 43 111. 155; Gilmore v. Nowland,
26 111. 200; Peoria, etc., R. Co. v. Neill, 16 111.

269.

Maryland.— Hopkins v. Kent, 17 Md. 113.

Massachusetts.— Tebbetts v. Pickering, 5
Cush. (Mass.) 83, 51 Am. Dec. 48.

Michigan.— See Roberts v. Hawkins, 70
Mich. 566, 38 N. W. 575.

New Mexico.— Orr v. Hopkins, 3 N. M. 25,

1 Pac. 181.

:Mew York.— Halleran v. Field, 23 Wend.
(N. Y.) 38; Douglass v. Wilkinson, 22 Wend.
(N. Y.) 559 [affirming^ 17 Wend. (N. Y.)

431] ; Steuben County Bank v. Stephens, 14

Wend. (N. Y.) 243; People v. Munroe Ct. C.

PI., 4 Wend. (N. Y.) 200; Williams v. Allen,

7 Cow. (N. Y.) 316.
Pennsylvania.— Dilworth v. Hurst, 1 Phila.

(Pa.) 222, 8 Leg. Int. (Pa.) 127; Williams
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(o) Enforcement of Collateral Security. A complaint which seeks to recover
on a note and to enforce payment out of collateral given to secure the same is not
objectionable for misjoinder.''^

(iv) Election op Counts. Whore plaintifE declares on a special count and
also on the money counts, he may elect under which to proceed," but will not be
required to elect between a count charging an acceptance and one charging a
breach of a promise to accept,^'' or where the complaint states the execution and
delivery of the note in suit for dififerent purposes.^

g. Recovery on Money Counts. At common law, and where the rule in thi»

respect has been preserved, bills of exchange between the drawer and payee and
promissory notes may be declared on and are evidence under counts for money
lent, money had and received, and money paid for the use of defendant.^' So

V. Hood, 1 PWla. (Pa.) 205, 8 Leg. Int. (Pa.)
111.

West Virginia.— See Merchants, etc.. Bank
(-. Evans, 9 W. Va. 373.

United States.— Henckley v. Hendrickson,
5 McLean (U.S.) 170, 11 Fed. Cas. No. 6,348;
Stone V. Lawrence, 4 Cranch C. C. (U. S.)

11, 23 Fed. Cas. No. 13,484.

Contra, Fant v. Gadberry, 5 Rich. (S. C.)

10, holding, where A executed a note, signing
it A & B as partners, and plaintiff declared on
it as the note of A and proved there was no
such firm as A & B, that the variance was
fatal and that the note could not be given in

evidence under one of the money counts.

In Canada it is improper to add the money
counts in a declaration against the maker and
indorser as a several cause of action, sued
as joint under the statute. Biggar v. Scott,

3 Ont. Pri 268.

45. Foreclosure of mortgage.— There is

no misjoinder of causes of action, where a
mortgage incidental to and given to secure the

note in suit is sought to be foreclosed in the
same action. Pate v. Aurora First Nat. Bank,
63 Tnd. 254.

46. Burdick v. Green, 18 Johns. (N. Y.)
14.

Choice of counts.— The New York Revised
Statutes provided that the parties to a bill or
note might be sued jointly, and that plaintiff

might declare on the money covmts. Under
this provision it was held that plaintiff might
declare on the money counts, stating a joint

contract and serving a copy of the note with
the declaration, or that he might declare in

a special count, so framed as to show the par-

ticular contract of each class of defendants,

and allege breaches of the same. Fuller v.

Van Schaick, 18 Wend. (N. Y.) 547.

Striking out special count.—^A payee or in-

dorsee of a bill in possession may strike out
the subsequent indorsements, and recover

against the drawee upon the special count or

give the bill in evidence under the money
counts. Neederer v. Barber, 17 Fed. Cas. No.
10,079.

47. Brinkman v. Hunter, 73 Mo. 172, 39

Am. Rep. 492.

48. Birdseye v. Smith, 32 Barb. (N. Y.)

217, where a note was declared on as having

been given as and for a part of the capital

stock of an insolvent insurance company, and

as a premium note amounting to an agree-
ment to contribute ratably to the loss and
expenses.

49. Alalama.— Catlin v. Gilder, 3 Ala.
536.

California.— Leeke v. Hancock, 76 Cal. 127,
17 Pac. 937.

Connecticut.— By the practice act the use
of the common counts is permitted where ap-
propriate to show the real cause of actions,

and where the consideration of a note is goods-

sold the note is a proper item of a bill of

particulars under the money counts. Sea
Cummings v. Gleason, 72 Conn. 587, 45 AtL
353.

Illinois.— Howes v. Austin, 35 111. 396

;

Swift V. Whitney, 20 111. 144; Lane v. Adams.
19 111. 167.

Indiana.— Indianapolis Ins. Co. v. Brown,,
6 BJackf. (Ind.) 378.

Iowa.— Knight v. Fox, Morr. (Iowa) 305.
Maryland.— Hopkins v. Kent, 17 Md. 113;

Merrick v. Metropolis Bank, 8 Gill (Md.)
59; Penn v. Flack, 3 Gill & J. (Md.) 369;.

Coursey u. Baker, 7 Harr. & J. (Md.) 28.

Massachusetts.— Lincoln v. Buller, 14 Gray
(Mass.) 129; Goodwin v. Morse, 9 Mete.

(Mass.) 278; Dana v. Underwood, 19 Pick„
(Mass.) 99; Webster D.Randall, 19 Pick. (Mass.)-

13; Hodges v. Holland, 16 Pick. (Mass.) 395;
Ramsdell v. Soule, 12 Pick. (Mass.) 126;.

Ellsworth V. Brewer, 11 Pick. (Mass.) 316;
Wild V. Fisher, 4 Pick. (Mass.) 421; Ellis.

f. Wheeler, 3 Pick. (Mass.) 18; Gushing v.

Gore, 15 Mass. 69; State Bank v. Hurd, 12
Mass. 172.

Michigan.—Brown v. McHugh, 35 Mich. 50

;

Gate V. Patterson, 25 Mich. 191.

Mississippi.— Hughes v. Grand Gulf Bank,
2 Sm. & M. (Miss.) 115. See also Dowell v.

Brown, 13 Sm. & M. (Miss.) 43.

New Hampshire.— Rushwbrth v. Moore, 36'

N. H. 188; Tenney v. Sanborn, 5 N. H. 557.

NeiD York.—• Baker v. Martin, 3 Barb.
(N. Y.) 634; Rockefeller v. Robinson, 17
Wend. (N. Y.) 206; Butler v. Wright, 2,

Wend. (N. Y.) 369, 20 Johns. (N. Y.) 367;
Cruger v. Armstrong, 3 Johns. Cas. (N. Y.)
6, 2 Am. Dec. 126. See also Allen v. Patter-
son, 7 N. Y. 476, 57 Am. Dec. 542.
OAio.— Mitchell v. McCabe, 10 Ohio 405;

Harris v. Clark, 10 Ohio 5; Hart v. Ayres, 9i

Ohio 5.
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recovery may be had of an accepter on the money counts ;
* or on a bill ^^ or check ''

naming no drawee ; on a check given with knowledge that there are no funds to

meet it, and with no intention of presenting it ;
'* or on a non-negotiable instru-

ment.^^ But it has been held that no recovery can be had on the common money
counts of an indorser of an accommodation note ;

^ of the maker or drawer ; by a

holder of an instrument, the indorsement of which is a forgery ;
^ or although the

contrary has been decided," against a guarantor or surety.^^ Where privity of

contract exists, the holder of a note may waive his right to proceed thereon and
declare for the original consideration ^ under the money counts.*"

Pennsylvania.— Williams v. Hood, 1 Phlla.

(Pa.) 205, 8 Leg. Int. (Pa.) 111.

South Carolina.— Mathews v. Fogg, 1 Rich.

(S. C.) 369, 44 Am. Dec. 257.

Vermont.— Austin v. Burlington, 34 Vt.

500; Brigham v. Hutehins, 27 Vt. 569.

United States.— Riggs v. Lindsay, 7 Cranch
(U. S.) 500, 13 L. ed. 419; King v. Phillips,

Pet. C. C. (U. S.) 350, 14 Fed. Cas. No.
7,802.

/;»i(;;an(Z.— Chitty Bills 578.

A note of two joint makers may be given
in evidence under money counts against one of

the joint makers alone. Williams v. Allen, 7

Cow. (N. Y.) 316.

Foreign note.— Under the statute of Anne
a foreign note may be declared on under the

common counts. Kirk v. Tannahill, Taylor
(U. C.) 448.

A dormant partner may be held under the
money counts on an individual partner's note.

Graeff v. Hitchman, 5 Watts (Pa.) 454.

Since the Pennsylvania act of May 25, 1887,
the common counts have no place in plead-

ing, hence a statement containing merely a
copj' of the check sued on, with a common
count for money had and received is insuffi-

cient. Penn Nat. Bank v. Kopitzsch Soap
Co., 161 Pa. St. 134, 34 Wkly. Notes Cas.

(Fa.) 447, 28 Atl. 1077.
50. Johnson v. Catlin, 27 Vt. 87, 62 Am.

Dee. 622; King v. Phillips, Pet. C. C. (U. S.)

350, 14 Fed. Cas. No. 7,802; Tatlock v. Har-
ris, 3 T. R. 174. And see Vere v. Lewis, 3
T. R. 182.

Fictitious payee and indorser.—An accepter
with knowledge that the names ' of the payee
and indorser are fictitious is liable to a bona
fide holder on the money counts. Tatlock v.

Harris, 3 T. R. 174.

The acceptance of an order to pay money
to be deducted from a payment to become due
imder a building contract is a promise to
the payee on which a recovery may be had
under the money counts. MeClellan v. An-
thony, Edm. Sel. Cas. (N. Y.) 284.

51. Funk V. Babbitt, 156 HI. 408, 41 N. E.
166, holding that an instrument in form a
bill of exchange, but naming no drawee, is in

efi'ect a draft by the drawee on himself, and
that a recovery may be had thereon under
the common counts.

52. Ellis V. Wheeler, 3 Pick. (Mass.) 18,

holding that an action for money had and re-

ceived will lie on a bank check payable to
bearer, addressed to no particular person,

in favor of a hona fi,de holder thereof.
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53. Gushing v. Gore, 15 Mass. 69.

54. Townsend v. Derby, 3 Mete. (Mass.)
363; Port Huron, etc., R. Co. v. Potter, 55
Mich. 627, 22 N. W. 70. Contra, Douglass v.

Wilkeson, 6 Wend. (N. Y.) 637; Saxton v.

Johnson, 10 Johns. (N. Y.) 418; Barnes v.

Gorman, 9 Rich. (S. C.) 297.

The drawer of a dishonored order payable
in goods may be sued on the money counts.

Pleias V. Maule, 2 Miles (Pa.) 186.

55. U. S. Bank v. Jackson, 9 Leigh (Va.)
221; Page v. Alexandria Bank, 7 Wheat.
(U. S.) 35, 5 L. .ed. 390.

56. Dana v. Underwood, 19 Pick. (Mass.)
99.

57. That the word " surety " appeared ap-
pended to the signature of the maker of a
note does not so characterize his relation to
the original transaction as to preclude a re-

covery against him on one of the common
counts. Vaughn v. Rugg, 52 Vt. 235.

58. Butler v. Rawson, 1 Den. (N. Y.) 105;
Gough V. Staats, 13 Wend. (N. Y.) 549;
Wells V. Gorling, 3 Moore C. P. 79, 8 Taunt.
737, 4 E. C. L. 360.

59. Hanna v. Pegg, 1 Blackf. (Ind.) 181;
Savage v. Savage, 36 Oreg. 268, 59 Pac. 461

;

U. S. Bank v. Lyman, 1 Blatchf. (U. S.) 297,

2 Fed. Cas. No. 924, 20 Vt. 666, 11 Law
Rep. 156 {affirmed in 12 How. (U. S.) 225,

13 L. ed. 965]. See also Ford v. Hopkins, 1

Salk. 283, an action of trover to recover lot-

tery tickets for which a goldsmith's or bank-
er's note had been given, and in which the

note was admitted in evidence.

Although a renewal note has been given
therefor the original note may be declared on.

Covington First Nat. Bank v. Gaines, 87 Ky.
597, lb Ky. L. Rep. 451, 9 S. W. 396, where
the petition alleged that the notes sued on
were renewal notes, defendants pleaded non
est factum, and plaintiff joined issue thereon,

and it was held that the petition did not set

up a cause of action on the original notes.

Return of forged notes.— An offer to return

notes, valueless because forgeries as to the

supposed makers, is not a conditiot prece-

dent to the right to recover from the trans-

ferrer. Snyder v. Reno, 38 Iowa 329.

60. Where the payee elects to treat the

note as void as to the maker, he may re-

cover on the original transaction under the

moncv counts. National Granite Bank v.

Tyndale, 176 Mass. 547, 57 N. E. 1022, 51

L. R. A. 447. And see National Granite Bank
V. Tyndale, 179 Mass. 390, 60 N. E. 927.

Real consideration.—In an action on a note
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h. Non-Negrotiable Instruments. An instrument which is not a promissory

note, but which is of the same legal eflEect, may be declared on as such ; "' and
there are decisions that a non-negotiahle instrument may be declared on as if

negotiable.*^ However, in the absence of statutory authority the proper practice

seems to require that such instruments should be declared on as specialties.*'

i. Notes Payable on Condition or Contingency— (i) In General. A note

payable or a bill accepted on a condition or contingency cannot be declared on as

a negotiable instrument, but must be sued on as a special agreement ^ and the

condition or contingency set out.*^ After the contingency has happened, how-

to which the Signature of the maker was pro-

cured in the belief that it was for a less

amount borrowed of the payee there can be

no recovery of the smaller sum without a
count for money had and received. Griffith

V. Short, 14 Nebr. 259, 15 N. W. 335.

Note not given.— There can be no recovery
for the original consideration under a single

count on a note, where it appears that al-

though goods were sold no note was given for

the purchase-price. Lewis v. Myers, 3 Cal.

475.

61. Georgia.—-Patillo v. Mayer, 70 Ga.
715; Thompson v. High, 13 Ga. 311; Lowe v.

Murphy, 9 Ga. 338.

Missouri.—^McGowen v. West, 7 Mo. 569,

58 Am. Dec. 468.

lieir York.— Russell v. Whipple, 2 Cow.
(N. Y.) 536.

Virginia.— Peasley v. Boatwright, 2 Leigh
(Va.)' 195.

Wisconsin.— Leggatt v. Jones, 10 Wis. 34.

An instrument having the dual character

of a bill or note may be declared on as either.

Erazelton v. McMurray, 44 Ala. 323.

Waiver of right.— The right of the holder

of an instrument for the payment of money
to treat the same as a. bill of exchange, and
subject to the rules governing such paper, is

not waived by an averment that it was drawn
by an officer of a railroad company in pay-

ment for work done in the construction of the

road. Burnheisel v. Field, 17 Ind. 609.

A note payable in notes of a designated

bank or of a branch thereof cannot be de-

clared on as payable in money. Osborne v.-

Fulton, 1 Blaekf. (Ind.) 233.

A contract for the hire of a slave may be
declared on as a promissory note, notwith-

standing, besides the promise to pay a sum
certain in money, there is also a promise in

the same instrument to furnish the slave with

certain articles of clothing, to pay his taxes,

and to return him to the owner at a stipu-

lated time. Gaines v. Shelton, 47 Ala. 413.

62. .Maine.— Whittier v. GrafiFam, 3 Me.
82.

Massachusetts.— Sanger v. Stimpson, 8

Mass. 260 ; Jones v. Fales, 4 Mass. 245.

New Hampshire.— Troy Cong. Soc. i;. God-
dard, 7 N. H. 430 ; Odiorne v. Odiorne, 5 N. H.
315. But see Drown v. Smith, 3 N. H. 299.

New Yorh.— Downing v. Backenstoes, 3

Cai. (N. Y.) 137, decided under a statute.

Pennsylvania.— Pleiss v. Maule, 2 Miles

(Pa.) 186.

In Kentucky a bill payable in current funds,

and. which by statute is to be treated as if

payable in money and negotiable, may be de-

clared on as if negotiable. Morrison v. Tate,

1 Mete. (Ky.) 569.

In Massachusetts the form of declaring on
negotiable promissory notes resulting from
3 & 4 Anne, c. 9, was extended to notes not

negotiable. Jones v. Fales, 4 Mass. 245.

A note, partly destroyed, may be declared

on as entire. Duckwall v. Weaver, 2 Ohio 13.

63. Higgins v. Bogan, 4 Harr. (Del.) 330;
Barnes v. Gorman, 9 Rich. (S. C.) 297. Sea
also infra, XIV, D, 1, i.

64. Delamire.— Kennedy v. Murdick, 5
Harr. (Del.) 263.

Illinois.— Swift v. Whitney, 20 111. 144.

New York.— See Wait v. Morris, 6 Wend.
(N. Y.) 394.

North Carolina.— Stamps v. Graves, 11

N. C. 102.

Bouth Carolina.— Coggeshall v. Coggeshall,

1 Strobh. (S. C.) 43.

Vermont.— Goss v. Barker, 22 Vt. 520.

England.— Langston v. Corney, 4 Campb.
176; Ralli v. Sarell, D. & R. N. P. 33, 16

B. C. L. 422.

A written promise to pay one of the per-

sons in the alternative is payable on a con-
tingency and cannot be declared on as a prom-
issory note. Osgood v. Pearsons, 4 Gray
(Mass.) 455; Walrad V. Petrie, 4 Wend.
CN. Y.) 575; Blanckenhagen v. Blundell, 2
B. & Aid. 417.

In Massachusetts and New York, by stat-

ute, such a writing may be declared as a writ-

ten instrument and given in evidence under
the money counts. Osgood v. Pearsons, 4
Gray (Mass.) 455; Walrad v. Petrie, 4 Wend.
(N. Y.) 575.

65. Busch V. Columbia City German Bldg.,

etc., Assoc. No. 2, 75 Ind. 348 ; Titlow v. Hub-
bard, 63 Ind. 6; Hyer v. Norton, 26 Ind. 269;
Whitaker v. Smith, 4 Pick. (Mass.) 83.

Making the note a part of the complaint
without otherwise noticing the condition
therein contained is not sufficient. Hyer v.

Norton, 26 Ind. 269.

Note due absolutely.—A complaint in an
action on a note for the payment of a speci-

fied sum of money " six months after date, or
before, if made out of " certain sales, need not
allege that the money was made out of the
sales, where the action is brought after the
expiration of the six months. Walker v.

Woollen, 54 Ind. 164, 23 Am. Rep. 639.

Negativing matters of defense.— In an ac-
tion by the assignee against the maker, on a

[XIV, D, 1, i. (I)]
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ever, the instrument becomes an absolute promise to pay the sum mentioned and
may be declared on as a promissory note.*'

(ii) Pmefosmancs of Condition— Hafpening of Contingent Event.
To hold the party against whom a recovery is sought the happening of the con-

tingency or the performance of the condition or a readiness to perform must be
suitably alleged.''

j. Contemporaneous Agreements. Although there are decisions to the con-
trary,"^ it appears to be the rule that a contemporaneous agreement varying the

note reciting, " This note given for purchase-
money oil real estate. If title defective, note
void," the complaint need not allege that the

title to the land was not defective as to the
assignor. Bringham v. Leighty, 61 Ind. 524.

Characterization of instrument.—A decla-

ration on a writing which is not one " whereby
Tnoney is promised or secured to be paid

"

-within the statute (Thompson Dig. Fla. 348,

§ I 33, 34 ) , must aver the existence of some
•extrinsic fact which will render it intelligible

and capable of enforcement as a contract or

promise to pay money. Bellas v. Keyser, 17

Fla. 100, where the writing was: "I hold for

account ship Kalliope the sum of one hun-
dred and eighty-three dollars and twenty
cents, for towage to sea of said ship," signed
by Bellas, which was delivered to the master
of the ship, and by him indorsed to Kalliope,
who towed the ship to sea, and sued Bellas

on it.

66. McGehee v. Childress, 2 Stew. (Ala.)

506. And see Williams v. Smith, 4 111. 524.

67. California.— Naftzger v. Gregg, 99 Cal.

83, 33 Pac. 757, 37 Am. St. Eep. 23; Rogers
*. Cody, 8 Cal. 324.

Colorado.-— Mulligan v. Smith, 13 Colo.

App. 231, 57 Pac. 731.

Delaware.— Kennedy v. Murdick, 5 Harr.
<I)el.) 263.

Illinois.— Williams v. Smith, 4 111. 524.

Iowa.— Ary v. Chesmore, 113 Iowa 63, 84
>!. W. 965.

JToMsas.— Friedenberg v. Auld, 5 Kan.
452.

New York,— Vanderbeek v. Hemmel, 26
Misc. (N. Y.) 714, 57 N. Y. Suppl. 156; Con-
siderant v. Brisbane, 14 How. Pr. (N. Y.)
487.

Ohio.— Niswanger v. Staley, 1 Ohio Dec.
(Reprint) 382, 8 West. L. J. 493.

Texas.— Perry v. Rice, 10 Tex. 367.

West Virqinia.— Harris v. Lewis, 5 W. Va.
575.

England.—'RaXli v. Sarell, D. & R. N. P. 33,
16 E. C. L. 422.

Generality.—A declaration, on a note to be
paid on a contingency, that averred that the
contingency had happened, as appeared by
an indorsement thereon, was held sufficient

to warrant a judgment by default. McGehee
13. Childress, 2 Stew. (Ala.) 506.

Immaterial matters.— In an action on a
note, payable on the contingency that the
child of a particular person shall live two
years, it is not necessary to aver what was
the name or the sex of the child, the time of

its birth, or how long it lived, these facts

[XIV, D, 1, i. (l)]

not being material to plaintiff's case. It is

sufficient to aver that the said child lived two
years. Littleton v. Hutchins, 20 N. H. 425.

Videlicet.—Where, in a declaration on a
note payable in one year after the decease of
a particular person, the decease of the said
person was alleged under a videlicet, the
declaration was held sufficient on general de-
murrer. Ladue v. Ladue, 16 Vt. 189.

Notes for goods sold conditionally.—A com-
plaint on " promissory notes " for the pur-
chase-price of goods, with reservation of title

to the payee, need not aver a sale and deliv-
ery. Beaudrias v. Walck, 17 N. Y. Suppl.
716, 45 N. Y. St. 7.

Payment out of profits.— In an action on
a due-bill which was to be paid out of the
profits of a partnership it was not necessary
to aver the payment of the firm's debts,
where it was alleged that the profits ex-

ceeded the amount of the bill. Helton v.

Wells, 12 Ind. App. 60S, 40 N. B. 930.

Existence of overdraft.—Where a note re-

cites that it was given to secure an over-
draft the existence of an overdraft at the
time of the institution of the action must be
alleged. San Luis Obispo County Bank, etc.

V. Greenberg, 116 Cal. 467, 48 Pac. 386, 127
Cal. 26, 59 Pac. 139.

Delivery of other note.— The holder of an
instrument directing the payment of a stated

sum on delivery of a promissory note must
aver his readiness to deliver it up. Cook v.

Satterlee, 6 Cow. (N. Y.) 108, 16 Am. Dec.
433.

Uncertain amount.—A declaration on an
order accepted by the drawee, payable on
a contingency, and uncertain as to the
amount to be ultimately paid, which states

the facts on which the debt arose, the con-

sideration, the happening of the contingency
on which it became payable, and the amount
which has in fact accrued, is sufficient. Goss
V. Barker, 22 Vt. 520.

The time of the happening of the contin-

gency need not be alleged. Allen v. Dickson,
Minor (Ala.) 119.

68. Cartwell v. John Williams Co., 10 Ky.
L. Rep. 1062. See also Black v. Epstein, 93
Mo. App. 459, 67 S. W. 736.

An allegation of an " understanding " re-

specting the liabilities of the signers of a

note, which is elsewhere referred to as an
" agreement and arrangement " is a sufficient

allegation of a contract. Sloan v. Gibbes, 56

S. C. 480, 35 S. E. 408, 76 Am. St. Rep. 559.

Mode of payment.—A count in a declara-

tion by the indorsee against the personal rep-
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terms of a negotiable instrnment, but not contained therein, need not be noticed "

and that no notice need be taken of collateral agreements contained in the instru-

ment which do not afEect plaintiff's right of action.™

k. Notes Secured op Given as Collateral Security. It is not necessary to

allege that the note in suit was given as collateral security, although the instru-

ment recites that fact.'' "Wliere no recovery is permitted on a note secured by
mortgage, except in a suit to foreclose the mortgage, a complaint which seeks a

recovery on the note alone is insufficient if it shows that the instrument is so

secured.'^

1. Service of Copy of Instrument. In some jurisdictions it is required that

service of a copy of the instrument sued on with a prescribed notice be made on
defendant,'^ and wiieri service is so made the copy is regarded as a part of the

declaration'^ and as equivalent to the insertion of a special count therein.™

m. Bill of Particulars. Ordinarily the note or bill is of itself a suiiieient bill

of particulars,'^ but where a recovery is sought by plaintiff on the common money

resentatives of the indorser of a negotiable

note averred that by an agreement between
the maker and indorser the surplus value of

certain slaves held by the latter as an in-

demnity was after the payment of a certain

sum to be applied to the discharge of several

notes, of which the note sued on was one,

and in the event the indorser should keep the

slave, etc., the surplus should be ascertained

by three disinterested persons, etc., and fur-

ther averred that the said surplus was suffi-

cient fully to indemnify the indorser, etc.

It was held that the count was not defective

because it failed to aver that the surplus

had been ascertained in the mode desig-

nated by the agreement. Cockrill v. Hohson,
16 Ala. 391.

Aider by answer.—Where a petition merely
declared on a note, without more, and the

answer set forth the note and a supplemental
agreement, the omission of the petition was
obviated by the answer. Citizens' State Bank
V. Pettit, 85 Mo. App. 499.

69. Alabama.— Lockhard v. Avery, 8 Ala.

502.

Massachusetts.— Sexton v. Wood, 17 Pick.

(Mass.) 110.

Michigan.— Smalley v. Bristol, 1 Mich.
153.

New Yor-A;.— Coffin v. Grand Rapids Hy-
draulic Co., 136 N. Y. ©55, 32 N. E. 1076,

50 N. Y. St. 15.

Oregon.— Sperry v. Lewis, 19 Oreg. 250,

23 Pac. 961.

70. It is immaterial that a collateral prom-
ise by the maker contained in a note is not
recited in the complaint founded thereon,

where no claim is made for the breach of

the promise. Murphy v. Murphy, 74 Conn.

198, 50 Atl. 394.

Mode of payment.— In declaring on a note
promising to pay a certain sum at maturity,

but containing a memorandum that the payee
may, if he chooses, take a commodity pre-

vious to the day of payment, it is sufficient

to allege the promise to pay. Owen v. Bar-
num, 7 111. 4«1.

71. Blackstone Nat. Bank v. Lane, 80 Me.
165, 13 Atl. 683.

72. A recital " this note secured by a mort-
gage of even date herewith " requires the dis-

missal of a complaint based on the note
alone. Hibernia Sav., etc., Soc. v. Thornton,
127 Cal. 575, 60 Pac. 37.

Where there is no averment that the note
was secured by mortgage a recital to that
effect in the note which is set forth is not
the equivalent of such an averment. Hi-
bernia Sav., etc., Soc. v. Thornton, 117 Cal.

481, 49 Pac. 573.

73. Under the New York act of 1832,

p. 489, a copy of the bill or note was re-

quired to be served with the declaration and
proof of service made on the trial. Steuben
County Bank v. Stephens, 14 Wend. (N. Y.)
243.

Sufficiency of copy.—^A receipt written on
the note in suit for a part of the amount
and a memorandum that it had been pro-

tested for non-payment need not appear in

the copy served. Buhl v. Trowbridge, 42
Mich. 44, 3 N. W. 245.

Proof of service.—Where the declaration
was indorsed with a notice that at the trial

a note, a copy of which was given and re-

ferred to in the notice, would be read in evi-

dence and the sheriff returned that he had
served a copy of the declaration and notice

it was held that service of a copy of the
note was implied. Bliss v. Paine, 11 Mich.
92. Failure to make proof of service must
be objected to before the note is received in

evidence. Steuben County Bank v. Stephens,
14 Wend. (N. Y.) 243.

74. Cooper v. Blood, 2 Wis. 62.

75. Peck V. Cheney, 4 Wis. 249.

76. Filing copy note.— Under a statute

only requiring plaintiff to file his declaration

together with a copy of the instrument on
which the action is brought, no bill of par-

ticulars is required other than a copy of the
note. Galloway v. Trout, 2 Greene (Iowa)
595.

Sufficiency— Attorney's letter.—Where de-

fendant's attorney requested of the attorney
of plaintiff a bill of particulars, and the

latter wrote to him that the claim was on
the note specified in the declaration, and no

[XIV, D, 1, m]
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counts," or the circumstances are such that the adverse party is unable to defend
without further information,™ a bill of particulars or statement of like character
should be furnished.

2. Plea or Answer '''— a. Pleas to Several Counts or Causes. A single plea
appropriate to separate counts is not objectionable because directed to the com-
plaint as a whole and not to each count,^" and where two or more notes are sued
on a plea or answer directed to one must identify it with reasonable certainty.^'

order for a bill was obtained, it was held
that plaintiff was bound by the letter, as a
bill of particulars. Williams v. Allen, 7
Cow. (N. Y.) 316.

77. Reynolds f. Woods, 22 Wend. (N. Y.)

642, where the declaration contained the
money counts, and notice was given that
" this suit is brought against you as a party
to a promissory note of which the following
is a copy " setting out the note, and it was
held to be insufficient as a bill of particulars.

To same effect see Garrett v. Teller, 22 Wend.
(N. Y.) 643.

Under the Mississippi statute, where an
indorsee seeks to recover against ' his im-
mediate indorser under the common counts
alone, he must furnish a bill of particulars.
Jennings v. Thomas, 13 Sm. & M. (Miss.)
617.

Where there ia a special count on a note,
a copy of which is filed with the declaration,
and the common counts are also inserted no
account need be filed for the common counts.
People V. Pearson, 2 111. 473 ; People v. Pear-
son, 2 111. 458.

78. Bight to bill.—^A statute entitling de-
fendant in an action on an account to a bill

of particulars has no application to an ac-

tion on a promissory note, the consideration
of which is denied. Doss r. Peterson, 82 Ala.
253, 2 So. 644. A statute permitting a mo-
tion for a more specific statement, where the
facts on which the pleading is founded are
stated too generally, has no application to

indefiniteness in the prayer or demand for

judgment. I. F. Sieberling Co. u. Dujardin,
38 Iowa 403.

Ifame of payee.—• In an action against the
executrix of the maker of a note payable to

bearer, if the complaint fails to state the
name of the payee through whom plaintiff

derived title, a disclosure may be required
of the name of the person to whom the note
was delivered upon the making thereof.
Chapman v. Walkerman, 75 Hun (N. Y.)
285, 26 N. Y. Suppl. 1006, 58 N. Y. St.

199.

Identification of instrument.— In an action
by an accommodation accepter against the
drawer, based on an account to receive
moneys advanced in payment of bills of ex-

change and other moneys advanced, the bills

must be so described in the account sued
upon as to identify them. Curry v. Kurtz, 33
Miss. 24.

If the bill of particulars confined the claim
to a particular note or notes, no recovery
can be had for a preexisting claim or for the
original consideration. U. S. Bank i;. Lyman,
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1 Blatchf. (U. S.) 297, 2 Fed. Cas. No. 924,
20 Vt. 666, 11 Law Rep. 156 [affirmed in 12
How. (U. S.) 225, 13 L. ed. 965].
Where defendant pleads "payment, with

leave to give special matter in evidence,"
plaintiff is entitled to a specification of the
particular matters relied on. Hale v. Fenn,
3 Watts & S. (Pa.) 361.

Set-off.— In Mississippi in an action by an
accommodation accepter against the maker of
a bill for moneys paid thereon, plaintiff is

entitled, by statute, to a bill of particulars
of a set-off claimed by defendant. Curry v.

Kentz, 33 Miss. 24. Where the action is

based on a promissory note given for the
balance of an account, an unsettled counter-
claim cannot be proved as a set-off unless it

is incorporated in a bill of particulars.
Graham v. Chubb, 39 Mich. 417.

79. For forms of pleas and answers see
the following cases:

Connecticut.— Dale v. Gear, 39 Conn. 89;
Williams v. Taylor, 36 Conn. 592.

District of Columbia.— LuUey v. Morgan,
21 D. C. 88; Thornton v. Weser, 20 D. C.

233; Lawrence v. Hammond, 4 App. Cas.
(D. C.) 467.

Florida.— Johnston v. Allen, 22 Fla. 224,
1 Am. St. Rep. 180.

Georgia.— Beazley v. Gignilliat, 61 Ga.
187.

Illinois.— Mann v. Smyser, 76 111. 365;
Fuller V. Eobb, 26 111. 246.

Indiana.—Parkinson v. Finch, 45 Ind. 122

;

Detwiler v. Bish, 44 Ind. 70.

Kansas.— Deitz v. Regnier, 27 Kan. 94

;

Withers v. Berry, 25 Kan. 373.

Michigan.—•MeRobert v. Crane, 49 Mich.
483, 13 N. W. 826.

Mississippi.— Martin v. Smith, 65 Miss.

1, 3 So. 33.

Nebraska.— Colby v. Parker, 34 Nebr. 510^

52 N. W. 693.

New York.— Saxton v. Dodge, 57 Barb.
(N. Y.) 84; Sammet v. Monsheimer, 27 N. Y.
Suppl. 279; Elizabethport Mfg. Co. ;;. Camp-
bell, 13 Abb. Pr. (N. Y.) 86; Duncan v.

Lawrence, 6 Abb. Pr. (N. Y.) 304.

Pennsylvania.— Penn Nat. Bank v. Ko-
pitzsch Soap Co., 161 Pa. St. 134, 34 Wkly.
Notes Cas. (Pa.) 447, 28 Atl. 1077; Gere v.

Unger, 125 Pa. St. 644, 24 Wkly. Notes Cas.

(Pa.) 7, 17 Atl. 511.

South Carolina.— Watson v. Barr, 37 S. C.

463, 16 S. E. 188.

80. Murphy v. Farley, 124 Ala. 279, 27
So. 442.

81. Downey v. Lee, 86 Ind. 2«0; Kneedler.

V. Sternbergh, 10 How. Pr. (N. Y.) 67.
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b. Inconsistent Pleas. Where two or more pleas are interposed they must
set up consistent defenses,^' but pleas are not inconsistent if the proof in support
of one will not necessarily dispose of the defense set up by the other.^

82. Illinois.— Murtaugh v. Colligan, 28
111. App. 433, holding that in an action

against the maker of a renewal note to re-

cover the amount paid thereon by plaintiff

as surety, defendant cannot repudiate the
Becond note on the ground that its amount
was raised after he executed it, and at the
game time allege that the first note was paid
by the proceeds of a transfer of the second.

Indiana.— Yeatman v. CuUen, 5 Blackf.
(Ind.) 240, holding that a plea in an action
by the assignee of a note before maturity
that it was made without consideration and
that it was obtained by fraud is unavailable
under the law merchant.

Iowa.— Sherman v. Elder, 12 Iowa 433,
holding that a plea to a suit on a note that
it was given for money loaned by plaintiff

through the indorsers as his agents, and that

they as such negotiated said loan to defend-

ant, who was the maker of the note, without
consideration, and that it was understood
and agreed at the time that if the indorsers
would indorse the note plaintiff would look
to the maker only for payment, is bad.

Missouri.— Sheppard v. Starret, 35 Mo.
367, holding that an answer denying execu-

tion of the note in suit and averring pay-
ment sets up inconsistent defenses.

Washington.— ijamberton v. Shannon, 13
Wash. 404, 43 Pae. 336, holding that an
answer by makers denying execution of the
note as principals and also denying " each
and every part ... of the complaint except

as herein expressly admitted, explained or

qualified," followed by an afiirmative defense

that they signed as sureties, presents incon-

sistent defenses.

Canada.— Hawke v. Salt, 3 U. C. C. P. 97,

holding that where, in an action against maker
and the indorsers, under the statute, the
defenses clash or the facts set up are not
equally a defense to all the parties they
should plead separately; and that therefore

a plea by all the defendants that there was
no consideration for the making of the note,

or for the respective indorsements or either

of them, and that plaintiff holds the note
without any consideration or value, is bad.

A joint plea by a maker and indorser

which is bad as to one is bad as to both.

Ward V. Bennett, 20 Ind. 440.

83. Non est factum or non-execution and
want of consideration are not inconsistent.

Barnes v. Scott, 29 Fla. 285, 11 So. 48;
Padueah First Nat. Bank v. Wisdom, 23 Ky.
L. Eep. 530, 63 S. W. 461 ; MuUikin v. Mulli-
kin, 15 Ky. L. Rep. 609, 23 S. W. 352, 25
S. W. 598; Patrick v. Booneville Gas Light
Co., 17 Mo. App. 462; Booco v. Mansfield, 66
Ohio St. 121, 64 N. B. 115; Pavey v. Pavey,
30 Ohio St. 600.

Non est factum, and payment, release, or

discharge are not inconsistent. Kelson v.

Brodhaek, 44 Mo. 596, 100 Am. Dee. 328.

Hon est factum and alteration.— In an ac-

tion on a bill single, payable to a firm of

which one of the obligors is a partner, de-

fendant may plead non est factum, and a
special plea that the name and seal of one
of the obligors have been canceled without
his consent. Tindal v. Bright, Minor (Ala.)
103. And an answer pleading non est factum
and admitting the signing, but alleging cer-

tain subsequent unauthorized alterations, is

not demurrable, as containing at the same
time an admission and a denial of the execu-
tion of the note. Wiltfong v. Schafer, 121
Ind. 264, 23 N. E. 91.

Non-execution and fraud.— One sued as
maker of a note may deny its execution,
and alse set up that, if the signature is

genuine, it was obtained by fraud. Citizens'
Bank v. Closson, 29 Ohio St. 78.

General denial and statute of limitations
are not inconsistent. Lawrence v. Peck, 3

S. D. 645, 54 N. W. 808.

Failure of consideration and purchase after
maturity.—Where in an action by the trans-

feree of a note against the maker the latter

pleads failure of consideration and also that
plaintiff purchased the note after maturity,
both pleas may stand, although on its face
the transfer appears to have been made be-

fore maturity. Pinson v. Bass, 114 Ga. 575,
40 S. E. 747.

Want of consideration and payment are

not inconsistent. Roche v. Union Trust Co.,

(Ind. App. 1899) 52 N. E. 612.

Separate ileas of payment made in differ-

ent ways are not improper. Babcock v. Cal-

lender, 17 Conn. 34.

Payment and denial of plaintiff's title.—

A

plea of payment is not inconsistent with a de-

nial of plaintiff's ownership, nor is it an ad-

mission thereof. Cavitt v. Tharp, 30 Mo.
App. 131.

Fraud and special agreement.—A plea of
fraudulent procuration of the note in suit is

not inconsistent with a further defense that
there was an agreement between plaintiff and
defendant that the latter should not be con-
cluded by the note, but that he might after-

ward show that it did not correctly represent
the amount due by him. Gates v. Dundon,
18 N. Y. Suppl. 149, 42 N. Y. St. 660.

Set-off and denial of plaintiff's title.— In
an action on notes given for the price of a
machine, brought by plaintiff as a transferee
of the notes without indorsement by the
payee, the answer denied the transfer and
set up a counter-claim for a false warranty
of the machine, by way of set-off. It was
held that such claim of set-off was in no way
inconsistent with the denial of plaintiff's
ownership of the note, and did not operate as

[XIV. D, 2, b]
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e. Duplicity. The plea should not be in the alternative or double.^ Thus a

cplea alleging failure of consideration and that plaintiff is not a hona fide holder is

duplicitous, as is a plea by an indorsee that plaintiff priorly indorsed the note

in suit, negotiated it, subsequently paid it, and discharged defendant;*" but a

plea which sets up a good defense is not duplicitous because it also narrates the

attendant circumstances or states matter explanatory of the defense relied on."

d. Non-Exeeution— (i) Specific Allegations. Although there are deci-

sions to the contrary,*' it is the general rule and in some states it is so provided,

that the execution or indorsement of a promissory note is not put in issue by a

general denial or plea of the general issue,*' but that the denial must be specific.**

an admission of his ownership. Wilson e.

Keedy, 32 Minn. 256, 20 N. W. 153.

84. An af&davit of a want of or failure of

consideration should be drawn in issuable

•terms and confined to a single allegation. It

should not be in the alternative or double.

White V. Camp, 1 Fla. 94.

85. Burrass v. Hewitt, 4 111. 224.
86. Wilson v. Johnson, (N. J. 1894) 29

Atl. 419.

87. Deford v. Hewlett, 49 Md. 51; Bing-

ham !'. Sessions, 6 Sm. & M. (Miss.) 13.

Plea held good.— In an action against the
indorser of a note, negotiable and payable at
a chartered bank in Indiana, a plea by defend-

ant that the indorsement was made without
•consideration, and stating also that the note
was not designed to be negotiated in bank is

not duplicitous. Niles v. Porter, 6 Blackf.

(Ind.) 44.

88. Williams v. Miami Powder Co., 36 111.

App. 107; McCormick Harvesting Maeh. Co.

V. Doucette, 61 Minn. 40, 63 N. W. 95 [But
see Cowing v. Peterson, 36 Minn. 130, 3 N. W.
461]; Monitor Plow Works v. Born, 33 Nebr.
747, 51 N. W. 129; Donovan v. Fowler, 17

Nebr. 247, 22 N. W. 424; Hill v. Manchester,
etc.. Waterworks Co., 5 B. & 'Ad. 866, 27
E. C. L. 364.

Refiling plea.— Where defendant pleads the
general issue, and also that he signed the note
as surety, and is discharged by an extension
of time granted the maker by plaintiflF, and
then by leave of court withdraws the general
issue, after defendant has testified that a ma-
terial alteration was made in the note after
he signed it, it is not error to allow him to

refile the general issue so as to put in issue
the signature to the note and the alleged
alteration therein. Truesdell v. Hunter, 26
111. App. 292.

Aa to the necessity of denying execution
under oath see infra, XIV, D, 2, q.

89. California.— Grogan v. Ruckle, 1 Cal.

193.

Iowa.— Morton v. Cofiin, 29 Iowa 235.

Kansas.— Kimble v. Bumny, 61 Kan. 665,

«0 Pac. 746.

Louisiana.— Tyler v. Marcelin, 8 La. Ann.
312; Austin v. Latham, 19 La. 88; Beach v.

Wagner, 19 La. 86; Vairin v. Palmer, 14 La.
561 ; Hyde v. Brown, 5 La. 33 ; Bennett v.

Allison, 2 La. 419; Miller v. Cohea, 1 La. 486;
Hughes V. Harrison, 8 Mart. N. S. (La.) 297.

Mississippi.— Robinson v. Bohn Mfg. Co.,

[XIV, D, 2, e]

71 Miss. 95, 14 So. 460; Green v. Robinson, 3
How. (Miss.) 105.

" Not guilty."— In assumpsit on a note, a
plea that defendant " is not guilty of the mat-
ters therein alleged" is inappropriate. Cun-
yus V. Guenther, 96 Ala. 564, 11 So. 649.

Execution and delivery by a decedent may
be denied generally. Carthage Nat. Bank v.

Butterbaugh, 116 Iowa 657, 88 N. W. 954.

90. Marshall Field Co. v. Oren RuflFcom
Co., (Iowa 1902) 90 N. W. 618; Cowing v.

Peterson, 36 Minn. 130, 30 N. W. 461 ; John-
son Harvester Co. v. Clarker, 30 Minn. 308,
15 N. W. 252.

Sufficiency.—In Schwenk t;. Yost, 9 Wldy.
Notes Cas. (Pa.) 16, which was an action

on a note in which defendant's name ap-

peared after that of the makers, with the ad-

dition of the printed word " indorser," an
affidavit of defense that defendant did not
sign as maker but had agreed to indorse and
that his signature was affixed thereto as an
indorser was held sufficient. So an affidavit

of defense denying that defendant gave the

note, or authorized or received any consider-

ation for it, or that he owed its amount to

the payee or to plaintiff is sufficient to pre-

vent judgment for want of a sufficient affidavit.

Anchor Sav. Bank v. Stoneham Tannery Co.,

8 Pa. Co. Ct. 303. And the answer of one

sued on a note that he never made it and that

if his name appears on it the signature is a
forgery sufficiently and specifically denies his

signature. Ludlow v. Berry, 62 Wis. 78, 22

N. W. 140. An affidavit of defense alleging

that defendant had carefully examined the

notes on which suit was brought, " and that

he has no recollection whatever of having ever

signed the saine, or delivered the same to

the plaintiff," without stating that the sig-

natures were or were not his, is not a com-

pliance -with the rule requiring defendant, in

his affidavit of defense, " to state specifically,

and at length, the nature and character of the

same." Woods v. Watkins, 40 Pa. St. 458.

Alteration.— Defendant admitted the exe-

cution of a note of the tenor of the one de-

scribed in the complaint, but alleged that

plaintiff had materially altered the same,

without his knowledge and consent, by add-

ing the sum of sixty dollars thereto, and
that the note so altered was the note sued on,

but by reason of said alteration it was not

his note, and that he had never made or de-

livered it. It was held that this did not
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(ii) NoN Fecit, Non Est Factum, or Non Assumpsit. In modem prac-

tice execution is sufficiently denied by a plea of non fecit, non est factum, or a
plea to that effect/^ or by a plea of non aasumpsit.^'^

constitute a denial of the making of the note
which plaintiff alleged as his cause of action.
Wyckoif V. Johnson, 2 S. D. 91, 48 N. W. 837.

Denial of identity of note.—An answer
"which admits the making of a note similar
to the one sued on, but leaving it to plaintiff

to prove the identity of the notes, is not a
sufficient denial of the execution of the note
to put plaintiff to proof of the same. Shel-

don V. Middleton, 10 Iowa 17.

A denial that " for any consideration what-
soever " defendant made, executed, and de-

livered to plaintiff, etc., is insufficient. Farm-
ers', etc.. Bank v. Copsey, 134 Cal. 287, 66
Pac. 324.

Amendment of petition— Necessity of
second denial.—Where after denying the sig-

nature, plaintiff amends and pleads ratifi-

cation, and by reference makes the original
a part of his amended pleading, and defend-
ant simply denies generally, the original de-

nial of execution is sufficient. Reniier v.

Thornburg, 111 Iowa 515, 82 N. W. 950.

Where the general issue with notice is sub-
stituted for a special plea the defense must
be proved as stated in the notice. Bailey v.

Valley Nat. Bank, 21 111. App. 642.

91. Illinois.—^Walter v. School Trustees, 12
111. 63; Williams v. Miami Powder Co., 36
111. App. 107; Bailey v. Valley Nat. Bank,
21 111. App. 642.

Indiana.— See Hine v. Shiveley, 84 Ind.

136, holding that an answer concluding, " and
he [defendant] says that he did not execute
said note in manner and form as set out in

said plaintiff's complaint herein, and that the

same is not his note," contains a sufficient

general non est factum.
Iowa.—Carthage Nat. Bank v. Butterbaugh,

116 Iowa 657, 88 N. W. 954.

Kentucky.— Isaack v. Porter, 2 A. K.
Marsh. (Ky.) 452.

Ma/ryla/nd.— Keedy v. Moats, 72 Md. 325,

19 Atl. 965.

Tilew York.— Sawyer v. Warner, 15 Barb.

(N. Y.r282.
Texas.— Stowe v. Kempner, 23 Tex. Civ.

App. 276, 56 S. W. 116.

Refusal of obligee to accept.—Where a
sealed note is presented to the obligee for dis-

count and he refuses to accept it, a plea of

non est factum, in an action brought in his

name, is good. Brooks v. Bobs, 4 Strobh.

(S. C.) 38.

Fraudulent procurement.— In an action on
a note due one day after date a plea by the

maker that he was illiterate, and owed plain-

tiff a portion of the amount, which was not

to be paid imtil a later date, that the balance

was due a short time prior to the commence-
ment of the suit, and that he did not intend

to give the note payable at the time it was,

but that the payee took advantage of his

illiteracy in making it, amounts to a plea of

non est factum. Alexander v. Foster, 16 Ark.
660.

Defendant is not compelled to plead non
est factum generally with an absolute affi-

davit of facts supporting, but he may state

in a special plea the particular facts and cir-

cumstances which amount to a denial of the
legal effect or validity of the note, or deny
the authority of the agent who made it. Mar-
tin V. Dortch, 1 Stew. (Ala.) 479.

Conclusions of law.—An answer alleging

that the note sued on " is non est factum as

to defendant, it not being a legal promissory
note against defendant in this action," and
that, owing to sickness, the defendant " was
in no condition to execute a legal promissory
note," avers only legal conclusions, and is

insufficient as a plea of non est factum. Tem-
pleton V. Sharp, 10 Ky. L. Rep. 499, 9 S. W.
507, 696.

Denial of legal effect.—A plea not denying
the execution of a note sued on, but denying
its obligation according to its legal import,

is bad. Trask v. Roberts, 1 B. Mon. (Ky.)
201.

Alteration.—Where the note declared on
was for two thousand eight hundred and fifty

dollars, and defendant alleged that, when he
signed the note, it was for one hundred and
fifty dollars, a plea of non est factum is good,

although the signature and the paper were
that of the original note. Stephens v. Ander-
son, (Tex. Civ. App. 1896) 36 S. W. 1000.

At common law the plea of non est factum
is only used in actions on instruments under
seal, and is not applicable in an action on a

note or bill. Luna v. Mohr, 3 N. M. 56, 1

Pac. 860.

A plea of non-assignavit does not deny ex-

ecution. Klyce V. Black, 7 Baxt. (Tenn.)

277.

92. Hinton v. Husbands, 4 111. 187 ; Bailey

V. Valley Nat. Bank, 21 111. App. 642; Gray
V. Tunnstall, Hempst. (U. S.) 558, 10 Fed.

Cas. No. 5,730.

In Canada the rule making this plea bad
is confined to actions between the parties to

the instrument and does not extend to their

personal representatives. Masson v. Hill, 5

U. C. Q. B. 60.

Action by joint maker for indemnity.— De-
fendant having been arrested, requested plain-

tiff, to join him as maker of a note to M, his

creditor, for the debt, which he did, and plain-

tiff was obliged to pay the same with costs,

etc. Plaintiff then sued to recover this

amount, alleging in his declaration that in

consideration of plaintiff joining defendant in

signing as maker, a note jointly and sever-

ally promising to pay M, or order, the sum
of, etc., for defendant's use and benefit, de-

fendant promised plaintiff to indemnify him,
and that he did join him accordingly. It

was held that the making of the note by

[XIV. D. 2, d, (n)]
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(ill) Denial of Genuineness of Signature— (a) In General. By statute
in some of the states to put plaintiff to proof of execution the genuineness of the
signature must be denied,'' and provisions exist debarring from other defenses a
defendant whose signature shall have been proved after his denial of the same.**

(b) Who May JJeny. The genuineness of the signature may be denied by a
person other than the one whose signature it purports to be.''

(iv) Negatiyinq AuTBORlTY OF ANOTHER. It is held that it is not enough
to deny the signing or execution, but that defendant must go further and deny
that the instrument was signed or executed by his authority.'^ So where a note
purports to have been made by a corporation a denial of corporate execution must
state facts sufBcient to show that the instrument is not its act and deed.''

plaintiff was not put in issue by the plea
of non assumpsit. Blake v. Harvey, 2 U. C.
C. P. 310.

93. A denial of execution made by an ad-
ministrator sufficiently denies the genuine-
ness of the signature. Ashworth i;. Grubbs,
47 Iowa 353.

Denial of signature.—An answer that " de-
fendant denies the signature of the alleged
note described in plaintiff's declaration " does
not, under Mass. Pub. Stat. c. 167, § 21, con-
tain such " a special denial of the genuine-
ness " of the signature to the note, " and a
demand that " it " shall be proved at the
trial," as to require the plaintiff to prove the
signature. Spooner v. Gilmore, 136 Mass. 248.

An allegation, upon information and belief,
that the note declared on is a forgery, is not
a specific denial of defendant's signature un-
der the Wisconsin statute. Smith v. Ehnert,
47 Wis. 479, 3 N. W. 26.

Alteration.—^A denial that defendant signed
the note as it reads above his name is in-

sufficient. Ela V. Sprague, 3 Pinn. (Wis.)
323, 4 Chandl. (Wis.) 52.

94. A denial of having made the note sued
on will not incur the penalty. Stockton v.

Truxton, 8 La. 224.

The denial by an administrator of the
genuineness of the signature of his testator
is not within the purview of such a, statute.
Bradford v. Cooper, 1 La. Ann. 325.

95. Shaw V. Jacobs, 89 Iowa 713, 55 N. W.
333, 56 N. W. 684, 48 Am. St. Rep. 411, 21
L. R. A. 440.

In Maine, by rule of court, counsel for de-

fendant is not permitted to deny the signa-
ture, unless he shall have been specially in-

structed that it is not genuine, or unless de-

fendant in court shall deny the signature to
be his, or that it was placed there by his au-
thority. See Libby v. Cowan, 36 Me. 264;
McDonald v. Bailey, 14 Me. 101.

96. Richardson v. Finney, 6 Dana (Ky.)
319; Hawkins v. Fellows, 6 Dana (Ky.) 128;
Ephraim v. Pollock, 1 Wkly. Notes Cas. (Pa.)
102. See also Marshall Field Co. v. Oren
Ruff-Corn Co., (Iowa 1902) 90 N. W. 618;
and infra, XIV, D, 2, d, (vi).

An express denial of authority is sufficient.

Hunter v. Reilly, 36 Pa. St. 509. See also

Marshall Field Co. v. Oren Ruff-Corn Co.,

(Iowa 1902) 90 N. W. 618, holding that an
allegation that a person who assumed to sign

[XIV, D, 2, d. (in), (a)]

for another did so without authority is suffi-
ciently specific.

Lack of positiveness.— In an action on a
note signed K, per N, it is not sufficient to
aver that defendant had no recollection of
ever delegating power to N to sign the note
in question and that he never gave him gen-
eral power to sign notes. Mitchener v. Kim-
ball, 1 Wkly. Notes Cas. (Pa.) 111.
A denial of authority in writing is not

enough. Authority by parol should also be
negatived. Garritt v. Ashcraft, 19 Ky. L.
Rep. 38, 39 S. W. 51. It is no defense that
defendant did not authorize any one in writ-
ing to sign the note for him, unless he also
alleges that he was only a surety. Good-
paster V. Triplett, 13 Ky. L. Rep. 638.

In New Hampshire by rule where an indi-
dividual intends to contest the authority or
competency of a. party to affix the signature
to a note, he must give notice on the record,
at the first term of court, that the signature
is denied; otherwise it will be regarded as
admitted to be executed by competent au-
thority. Williams v. Gilchrist, 11 N. H. 535.

97. Thus in an action on a note signed by
a person as president of a corporation and
also by him personally, an answer denying
corporate execution is insufficient to put in
issue the genuineness of the actual signature
and is no more than a denial of the subscrip-
tion of the Instrument by the corporation.
McCormick v. Stockton, etc., R. Co., 130 Cal.

100, 62 Pac. 267.

Denial of extrinsic matter pleaded to show
corporate execution.—^Where a note sued on
does not on its face purport to be made by
defendant, and the extrinsic matter con-

tained in the petition is essential to make out
a cause of action, a, denial of such matter
presents a good defense. Spencer v. Shakers
Soc, 23 Ky. L. Rep. 854, 64 S. W. 468.

Denial of authority of corporate officer.

—

In an action against a corporation on its note

signed by its president as such, an answer that

the note was given for stock in another cor-

poration subscribed for by him as trustee to

avoid the statute, which subscription was not

authorized, states a good defense in view of

a statute prohibiting a corporation from using

its funds in the purchase of stock in another

corporation without the written consent of all

the stock-holders of each corporation. Mid-
land Steel Co. t!. Citizens Nat. Bank, 26 Ind.
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(v) Incapacity. Where the legal effect of signing commercial paper is

sought to be avoided on the ground of want of capacity to incur the liability

charged, the particular facts relied on to establish the defense must be specially

pleaded.^* This rule is applicable to the defenses of coverture,"' insanity, lunacy,'

or intoxication.^ With respect to the defense of infancy it is lield that it may be
proved under a plea of non assumpsit, but not under a plea of nil debet?

(vi) Joint AND Smyubal Execution— (a) In General. In an action on a
note purporting to have been made jointly or by several, it will be sufHcient for

a defendant who seeks to avoid liability to specifically deny execution by himself
or to allege such facts as will preclude the idea of his individual liability as maker.*

App. 71, 59 N. E. 211. In an action on a
corporate note, an allegation that it was exe-
cuted and delivered in pursuance of a fraudu-
lent conspiracy between plaintiff and an of-

ficer of the corporation is an admission of the
authority of such oflBcer. Raines v. Coos Bay
Nav. Co., 41 Oreg. 135, 68 Pac. 397.
A plea denying the authority of the presi-

dent of a corporation to sign the note in suit,

but not denying his authority to sign such
paper generally, is in effect an admission of

his general authority. Dexter Sav. Bank v.

Friend, 90 Fed. 703.

Specificness.— An answer in an action on
a note signed 0. K. Co. per 0. R. Prest. that

O. R. had no authority to sign is sufficiently

specific and a good denial of the corporate sig-

nature. Marshall Field Co. v. Oren Ruff-
Corn Co., (Iowa 1902) 90 N. W. 618.

98. Inability to transact business.— In an
action on notes, where the defense was inca-

pacity of the maker to contract, an answer
which alleges that defendant's weakness had
reached the point of incapacity to contract,

and disability to manage or transact the ordi-

nary affairs of business, was a sufficient alle-

gation of the incapacity of the maker. Nich-

ols, etc., Co. V. Hardman, 62 Mo. App. 153.

99. Hughes v. Brown, 3 Bush (Ky.)
660.

If not pleaded the judgment wiU not be
arrested as to defendant's separate property.

Phelps V. Brackett, 24 Tex. 236.

If one joint maker pleads coverture, the ac-

tion may be discontinued as to her and pro-

ceeded with against the others. McGuire v.

Johnson, 2 Lans. (N. Y.) 305; Shipman v.

Allee, 29 Tex. 17.

1. Harrison v. Richardson, 1 M. & Rob. 504.

Eat see Mitchell v. Kingman, 5 Pick.

(Mass.) 431.

The plea of lunacy must set up incapacity

at the time of execution. Taylor v. Dudley, 5

Dana (Ky.) 308.

A plea that defendant's intestate was in-

sane when he made the note in suit is a plea

of non est factum. Milligan v. Pollard, 112

Ala. 465, 20 So. 620.

2. Gore v. Gibson, 9 Jur. 140, 14 L. J. Exch.

151, 13 M. & W. 623. But see Pitt v. Smith,

3 Campb. 33, 13 Rev. Rep. 741, holding evi-

dence in support of this defense to be admis-
sible under the general issue. An answer de-

nying that defendant ever, at any time or
place, made, executed, or delivered the note
described, and averring that the note was ob-

tained from him while he was so intoxicated

as to be imable to understand or know what
he was doing, is in effect a denial of the val-

idity of the instrument, but not of its execu-

tion. Henry v. Hinman, 21 Minn. 378.

3. Young V. Bell, 1 Cranch. C. C. (U. S.)

342, 30 Fed. Gas. No. 18,152.

4. Lucas V. Baldwin, 97 Ind. 471; Ludlow
V. Berry, 62 Wis. 78, 22 N. W. 140 (where an
allegation by one defendant that he made or
joined in the making of the note in suit, and
that if his name appeared thereon the signa-

ture was a forgery, was held to be a specific

and sufficient denial of the signature within
the statute) ; City Bank v. Kellar, 2 U. C.

C. P. 508 (where a plea that defendant did
not make the note mentioned in the declara-
tion as therein alleged, was held not to con-
tain a negative pregnant and to be good).
See also Leslie v. Emmons, 25 U. C. Q. B. 243,
where it was questioned whether the unex-
plained interlineation of the words " jointly
and severally " in a declaration so character-
izing the making of a note, could be taken ad-
vantage of under a plea of non facit, or
whether a special plea was necessary.

Allegation of indorsement for accommoda-
tion.—An allegation by one apparent indorser
that " he placed his name on the back of the
note sued on in this action, as an indorser
thereof, for the accommodation and at the
request of D. H. Mears, the maker of said
note, with the understanding that John
Mears should also indorse the same. That
there never was any agreement, or understand-
ing that he should be liable on said note in
any other manner, or to any greater extent,

than as an accommodation indorser thereof,"

is a sufficient denial of an allegation that he
was a joint maker. Parrish v. Mears, 1 Handy
(Ohio) 492, 12 Ohio Dee. (Reprint) 253.

A plea of the general issue by joint makers
is insufficient to admit evidence that one
signed as surety and that the other agreed
with the maker for an extension of the time
of payment without the surety's consent.
Rawlings v. Cole, 67 Mich. 431, 35 N. W. 66.
And a plea by one defendant that the note
is the separate note of one of the defendants,
and was given to and accepted by plaintiff in
full satisfaction of the debt, is bad on special
demurrer, because it amounts to the general
issue. Van Ness v. Forrest, 8 Cranch (U. S.)

30, 3 L. ed. 478.

Denial of execution by cobbligor in default.—^A plea by one denying execution by himself

[XIV, D, 2, d, (VI), (A)]
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(b) Partnership Ejoecution. The denial of execution by a firm must
exclude the idea that any member thereof made the instrument on its behalf.' A
mere denial by one that he is a copartner is not a denial of execution ;* nor is a,

denial by one that he made the note in suit or authorized its execution a denial

of its execution by the firm whose name it bearsJ

(vii) Admission of Execution: Execution is admitted by failure to deny-

the making ; * and this omission is not supplied by a denial of delivery ' or

of indebtedness,"* or by averments of illegal consideration " or payment."* So-

where defendant answers denying the execution of the instrument but alleging

matter in avoidance of its legal effect,^' or extrinsic matters of defense," his-

and a coobligor who has suffered a default

is bad. Isaack v. Porter, 2 A. K. Marsh.
(Ky.) 452.

Denial of inference from descriptive words.— Where a count charging several persons as

makers adds the descriptive word " partners "

without alleging that they executed the note

as such, a plea denying a partnership presents

an immaterial issue. Karch v. Emerick, 59
111. 184.

If the answer set out the note which on its

face shows a joint and several liability, such
a liability is admitted notwithstanding other

allegations to the contrary. Savage v. Sav-
age, 36 Orcg. 268, 59 Pac. 461.

5. A plea that the firm did not execute and
deliver the note, which elsewhere states that

a member of the firm did execute and deliver

it, without negativing the authority of such
member, taken as a whole, is not a plea of

non est factum. Wingate v. Atlanta Nat.
Bank, 95 Ga. 1, 22 S. E. 37.

6. Hawkins v. Fellowes, 6 Dana (Ky.)

128; Isaack v. Porter, 2 A. K. Marsh. (Ky.)

452; Ferguson v. Wood, 23 Tex. 177. So in

an action on a note signed by defendant with
the addition of " & Co." if defendant instead

of pleading the nonjoinder of a copartner,

files a sworn plea of no partnership, a recov-

ery may be had against him on a proper dec-

laration, if he executed the note whether in

fact he had a copartner or not. Hirsch v.

Oliver, 91 Ga. 554, 18 S. E. 354, where it did

not appear that any person was sued except

defendant.
7. Collier v. Cross, 20 Ga. 1.

8. Rauer v. Broder, 107 Cal. 282, 40 Pac.

430; Banks v. McCosker, 82 Md. 518, 34 Atl.

539, 51 Am. St. Rep. 478; Hayward v. Grant,

13 Minn. 165, 97 Am. Dec. 228; Edson v.

Dillaye, 8 How. Pr. (N. Y.) 273.

In Indiana in an action originating before

a justice of the peace, where there was no
plea in abatement or denial of the execution

of the note, all other matter of defense, ex-

cept the statute of limitations and set-off,

may be given in evidence without a plea.

Union Cent. L. Ins. Co. v. Evans, 28 Ind. App.
518, 63 N. E. 389.

Individual execution of corporate note.

—

Where defendant signed a note, adding to his

signature " Pres't of the Henderson Coal Co.,"

and was sued thereon, his failure to traverse

the petition charging him as personally liable

on the note admitted its truth. Burbank v.

Posey, 7 Bush (Ky.) 372.

[XIV, D, 2, d, (vi\ (b)]

Anomalous indorsement.—^An answer by de-
fendant, sued as the maker of a note, that
he signed it as an indorser, without averring
that he made any agreement with anybody
that his liability should be that of an in-

dorser, and without denying that he signed it

before delivery and at the time of its execu-

tion, is defective, since under such circum-
stances the presumption of law is that h&
signed it as maker or guarantor. Bartlett v.

Jones. 4 Ohio Dec. (Reprint) 292, Clev. L.
Rep. 219.

Denying agreement below signature.—An
answer admitting the execution of a note but
averring that an agreement below the signa-

ture is no part of the instrument admits the-

whole writing. Black v. Epstein, 93 Mo. App.
459, 67 S. W. 736.

Identification of note.—^An admission " that
at the time mentioned in the complaint, they
[the defendants] made and endorsed a note
like that set forth therein," unaccompanied
by anything tending to show that it was a.

distinct note from that described in the com-
plaint, must be held to refer to the note sued
on. Moody i\ Andrews, 39 N. Y. Super. Ct.

302.

Refusal to admit.—^An answer which does,

not deny that defendant is maker, but simply
refuses to admit the making is insufficient.

Watson V. Barr, 37 S. C. 463, 16 S. E. 188.

9. Burson i;. Huntington, 21 Mich. 415, 4
Am. Rep. 497 ; Cogswell v. Hayden, 5 Oreg. 22.

10. Kinney v. Osborne, 14 Cal. 112; Reed
t>. Arnold, 10 Kan. 102 ; Framingham Bank v.

Gray, 9 Gray (Mass.) 241.

11. Bass V. Shurer. 2 Heisk. (Tenn.) 216,.

a plea that the note was given for Confederate

money.
12. Colorado.— Mohr v. Barnes, 4 Colo.

350.

Oregon.— Creecy v. Joy, 40 Oreg. 28, 66
Pac. 295.

Tennessee.— Bass v. Shurer, 2 Heisk,

(Tenn.) 216.

West Virginia.— Rand v. Hale, 3 W. Va>
495, 100 Am. Dec. 761.

United States.— Murphy v. Byrd, Hempst.
(U. S.) 221, 17 Fed. Cas. No. 9.9476.

13. Woolen v. Whitacre, 73 Ind. 198; Gra-
ham V. Rush, 73 Iowa 451, 35 N. W. 518;

Dinsmore v. Stimbert, 12 Nebr. 433, 11 N. W.
872. See also Thomas v. Page, 3 McLean
(U. S.) 167, 23 Fed. Cas. No. 13,906.

14. A plea setting up a discharge in bank-

ruptcy admits the averments of the declara-
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answer will be treated as admitting the making of the instrument as charged in

plaintifiE's pleading.

e. Want of Consideration— (i) Necessity of Specific A verments. There
are many decisions to the effect that want of consideration must be specially

pleaded and facts stated from which it may appear that there never was any con-

sideration for the instrument in suit.'' •

tion as to the execution of the note. Bozet
V. Harvey, 26 111. App. 558.

15. Alabama.— See Webb v. Ward. 122
Ala. 355, 25 So. 48.

California.— Pastene v. Pardlni, 135 Cal.

431, 67 Pac. 681; Gushee v. Leavitt, 5 Cal.

160, 63 Am. Dec. 116.

District of Colurnbia.— See Eandle v. Davis
Coal, etc., Co., 15 App. Cas. (D. C.) 357.

Indiana.— Osborne v. Hanlin, 158 Ind. 325,

63 N. E. 372; Nixon v. Beard, 111 Ind. 137,

12 N. E. 131; Coffing v. Hardy, 86 Ind. 369.

Kentucky.— Coyle v. Fowler, 3 J. J. Marsh.
(Ky.) 472; Farmers', etc., Bank v. Small, 2

T. B. Mon. (Ky.) 88; Clay v. Johnson, 5 Litt.

(Ky.) 176.

Louisiana.— In re Lafourche Transp. Co.,

52 La. Ann. 1517, 27 So. 958; Turner v.

O'Neal, 24 La. Ann. 543.

Michigan.— Walbridge v. Fuller, 125 Mich.
218, 84 N. W. 133.

Mississippi.— Boone v. Boone, 58 Miss. 820

;

Tittle V. Bonner, 53 Miss. 578.

Nebraska.— Sharpleas v. Griffen, 47 Nebr.

146, 66 N. W. 285; McCormick v. Barry, 10

Nebr. 207, 4 N. W. 1014.

New York.— Sprague v. Sprague, 80 Hun
(N. Y.) 285, 30 N. Y. Suppl. 162, 61 N. Y. St.

862.

Pennsylvania.— Woods v. Watkins, 40 Pa.
St. 458; Hale v. Fenn, 3 Watts & S. (Pa.)

361; Root V. Fox, 2 Pa. Dist. 339; Seabold v.

Ducomb, 1 Wkly. Notes Cas. (Pa.) 83.

Texas.— See Keed v. Corry, (Tex. Civ. App.
1901) 61 S. W. 157.

Vermont.— State University v. Baxter, 42
Vt. 99; Hatch v. Hyde, 14 Vt. 25; Potter v.

Stanley, 1 D. Chipm. (Vt.) 243.

United States.— Bank of British North
America v. Ellis, 6 Sawy. (U. S.) 96, 2 Fed.

Cas. No. 859, 8 Am. L. Eec. 460, 9 Reporter

204.

England.— U-anteT v. Wilson, 7 D. & L. 221,

4 Exch. 489, 19 L. J. Exch. 8.

Canada.— Jjimdj i). Carr, 7 V. C. C. P. 371;

Osborne v. Pierson, 36 U. C. Q. B. 457 ; Muir
V. Cameron, 10 U. C. Q. B. 356; Blanchfield

V. Birdsall, 7 U. C. Q. B. 141; Bradford v.

O'Brien, 6 U. C. Q. B. 417; Bank of British

North America v. Sherwood, 6 U. C. Q. B.

213 ; Anderson v. Jennings, 2 U. C. Q. B. 422.

See also Montreal Bank v. Cameron, 17 V. C.

Q. B. 46.

A plea of want of consideration implies

that plaintiff is a, holder of the note in suit

without value or consideration paid therefor.

Cnnyus v. Guenther, 96 Ala. 564, 11 So. 649.

An accepter should not only state facts to

show a want of consideration, but should also

negative the idea that there was some benefit

or advantage to the drawer of the bill at

whose request it was accepted. Tittle v. Bon-
ner, 53 Miss. 578.

Aider by other averments.— Where the
specific facts pleaded are insufficient to estab-

lish the defense, the pleading is not aided by~

a general averment of want of consideration.

Parker v. Jewett, 52 Minn. 514, 55 N. W. 56.

The following have been held to be good
pleas of a want of consideration: That the
note was given for a pretended indebtedness.
Hall V. Morrison, 92 Ga. 311, 18 S. E. 293;
Dunning v. Pond, 5 Minn. 302; Herklotz i\

Chase, 32 Fed. 433. That a promised loan for

which the note was given was never made.
Lewis V. Simon, 101 Ala. 546, 14 So. 331;
Ballard v. Turner, 58 Ind. 127. That the.

note was a gratuity. Poulton v. Dalmage, 6

U. C. Q. B. 277. That the due-bill sued on
was given by defendant merely to show the
receipt of the amount expressed as a gift.

Burk V. Kerr, 12 Wkly. Notes Cas. (Pa.) 191..

That defendant signed as surety after deliv-

ery without consideration moving to the prin-

cipal or himself. Hartman v. Redman, 21
Mo. App. 124. That in consideration that »
machine, purchased on plaintiff's representa-

tion that it would do certain work, defend-
ant had paid plaintiff a sum of money,
for which he had received no consideration,,

because of the plaintiff's misrepresentations
and the failure of the machine to work,
as represented. Keystone Mfg. Co. v. For-
syth, 85 N. W. 262. That the acceptance
on which a recovery was sought was for a
debt due plaintiffs by a third person; that
defendant did not promise to pay the debt
when made, or request plaintiffs to give credit

to the third person; that the acceptance was
not in consideration of any forbearance to,

or release of, the third person; that no se-

curity for the debt was given up; and that
defendant has received no advantage, and.
plaintiffs no detriment, from the acceptance.
Ohleyer v. Bernheim, 67 Miss. 75, 7 So. 319
[citing Nelson v. Serle, 1 H. & H. 456, 3 Jur.
290, 8 L. J. Exch. 305, 4 M. & W. 795].
The following pleas have been held to be

insufficient: That the note was given for a
pretended indebtedness— defendant admitting
a purchase of the payee prior to the date of
the note and failing to allege payment for the
goods purchased. Dunning v. Pond, 5 Minn..
296. That by a parol contemporaneous agree-
ment payment was not to be enforced, as the
note was only a memorandum of an advance-
ment by a parent to his child. Weaver v.

Fries. 85 111. 356. That defendant indorsed
for the accommodation of the maker who re-

ceived no sufficient consideration for the note

[XIV. D. 2, e, (i)]
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(ii) Sufficiency of General A vesments. There are decisions, however,
some of them based on statutory provisions, which hold that general averments of

want of jurisdiction, or pleas of the general issue, are sufficient to require proof
of consideration on the part of plaintiff or to permit defendant to show that there

was no consideration in fact,'' especially where the consideration is fully averred
in the declaration."

(hi) Right to Plead to Part of Instrument. "Want of consideration

may be pleaded to a part as well as to the whole of a cause of action evidenced
by the instrument sued on, when limited to that part,'^ but a plea of want of con-

sideration is improper if there was any consideration whatever."

(iv) Plea bt Joint Maker. A plea by one joint maker that the note in

suit was without consideration as to him is bad unless it negative a consideration

to a third party with his knowledge or detriment to the promisee.^

Dunning v. Pond, 5 Minn. 296. That defend-

ant was only security on the note, and re-

ceived no consideration for his suretyship

(Brokaw v. Kelsey, 20 111. 303) ; and so

where defendant pleads that he was only a
guarantor, and the contract of guaranty was
a part of the same transaction as the making
of the note (Hippach v. Makeever, 166 111.

136, 46 N. .E. 790). That the note in suit

was executed in consideration of defendant's

liability on another note on which there was
in fact no liability, because of failure to give

defendant notice of protest, it not appearing
that the original note was discounted, in

which case only would notice be required un-
der the statute. Farmers', etc.. Bank v.

Small, 2 T. B. Mon. (Ky.) 88. That the
note in suit was given in renewal of a note
for like amount given for stock in a corpora-
tion of which the plaintiff was an officer;

that the officers had fraudulently represented
the property of the corporation to be worth
a certain sum, free of encumbrance, when in
fact it was encumbered to nearly its full

value; that the corporation was insolvent
when the note was given, and the capital

stock was worthless, it not appearing that the
encumbrances rendered the stock valueless,

that the company is still insolvent, or that
defendant was ignorant of the encumbrances
when the renewal was given. Long v. John-
son, 15 Ind. App. 498, 44 N. E. 552.

Necessity of alleging notice to or knowl-
edge of infirmity by plaintiff see infra, XIV",

D, 2, 1.

16. Alabama.— Milligan v. Pollard, 112
Ala. 465, 20 So. 620; Kolsky v. Enslen, 103
Ala. 97, 15 So. 558 [distinguishing McAfee
V. Glen Mary Coal, etc., Co., 97 Ala. 709, 11
So. 881 ; Darby v. Berney Nat. Bank, 97 Ala.
643, 11 So. 881 ; Phoenix Ins. Co. v. Moog, 78
Ala. 284, 56 Am. Rep. 311. See also Giles v.

Williams, 3 Ala. 316, 37 Am. Dec. 692.

Arkansas.— Tavlor v. Purcell, 60 Ark. 606,
31 S. W. 567; Dickson v. Burk, 6 Ark. 412, 44
Ana. Dec. 521.

California.— Farmer's, etc., Bank v. Cop-
ley, 134 Cal. 324, 66 Pac. 287.

Illinois.— Honeyman v, Jarvis, 64 111. 366;
J'oole p. Vanlandigham, 1 111. 47; Taft v.

Meyerscough, 92 111. App. 560; Massey v. Rob-
ertson, 5 in. App. 476.

[XIV, D, 2, e, (n)]

Indiana.— Osborne v. Hanlin, 158 Ind. 325,
63 N. E. 572; Fisher v. Fisher, 113 Ind. 474,
15 N. E. 832; Moore v. Boyd, 95 Ind. 134;
Hunter v. McLaughlin, 43 Ind. 38; Parker
V. Morton, 29 Ind. 89 ; Kirkpatrick t\ Hinkle,
19 Ind. 269; Swope v. Fair, 18 Ind. 300;
Webb V. Bowless, 15 Ind. 242; Clark v. Har-
rison, 5 Blackf. (Ind.) 302; Kernodle v.

Hunt, 4 Blackf. (Ind.) 57; Ohio Thresher,
etc., Co. V. Hensel, 9 Ind. App. 328, 36 N. E.
716. See also Parker v. Morton, 29 Ind. 89.

Kansas.— Miller v. Brumbaugh, 7 Kan.
343.

Kentucky.—
^
Evans v. Stone, 80 Ky. 78;

Coyle V. Fowler, 3 J. J. Marsh. (Ky.) 472.
Massachusetts.— Davis v. Travis, 98 Mass.

222.

Michigan.— Keystone Mfg. Co. v. Forsyth,
126 Mich. 98, 85 N. W. 262; Perkins v.

Brown, 115 Mich. 41, 72 N. W. 1095.

Minnesota.— See Webb v. Michener, 32
Minn. 48, 19 N. W. 82.

'New Yorh.— Payne v. Cutler, 13 Wend.
(N. Y.) 605; Sill v. Rood, 15 Johns. (N. Y.)
230 ; White v. Sherman, 2 N. Y. Leg. Obs. 90.

Texas.— Reed v. Corry, (Tex. Civ. App.
1901) 61 S. W. 157.

Compelling statement of facts.— Defendant
may be required by motion to set forth the
spcciiic facts relied on. Eagle Ins. Co. v.

Blymyer. 10 Ohio S. & C. H. Dee. 417.

Where there is a supposed consideration

and an alleged insufficiency of it to support
the instrument, the pleader may set it out
for the purpose of referring its want of suffi-

ciency directly to the judgment of the court,

but he is not required to do so, and it will

be sufficient if he aver in thj language of the
statute or in any other equivalent language
that defendant made the note without any
good or valuable consideration therefor. Hon-
evman v. Jarvis, 64 111. 366.
" 17. Nixon V. Beard, 111 Ind. 137, 12 N. E.
131.

IS. Moore v. Boyd, 95 Ind. 134 (where a
plea that as to all in excess of a certain part
of a note it " was given without any consid-

eration therefor" was held to be sufficient)

;

Webster v. Parker, 7 Ind. 185.

19. Wheelock v. Barney, 27 Ind. 462.

80. McAfee v. Glen Mary Coal, etc., Co., 97
Ala. 709, 11 So. 881; Bingham V. Kimball, 33
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(v) Plea of Failubb as Plba opWant of Consideration. A plea drawn
as a plea of failure of consideration may be upheld as a plea of want of con-

sideration, where the facts alleged so warrant,^*

(vi) Contradictory Averments. A plea otherwise good, is nullified by
other averments showing a good consideration in fact.^

f. Total or Partial Failure of Consideration— (i) In General. At common
law, and on the ground that the terms of a written instrument could not be
varied by parol, a total or partial failure of consideration could not be pleaded,

but the remedy of defendant was by a distinct action.^ The common-law rule,

however, has been generally abrogated or relaxed by statute or judicial action.

These pleas when permissible should be framed on the theory that originally

there was a consideration, which wholly or partially fails because of something
occurring subsequently, and must state facts sufficient to defeat or diminish a
recovery.'"

Ind. 134; Anderson v. Meeker, 31 Ind. 245;
Wright V. McKitrick, 2 Kan. App. 508, 43
Pac. 977. See also Moyer v. Brand, 102 Ind.

301, 26 N. E. 125 Idistinguishing Bingham v.

Kimball, 33 Ind. 184; Anderson v. Meeker, 31
Ind. 245], where the allegation was that "as
to him, it [the note] was executed without
any consideration whatever," which was held

to be in effect an averment that so far as he,

defendant, was concerned there was absolutely

no consideration, the defense being limited
to himself.

" His agreement " to pay.— The separate
answer of one defendant that his agreement
to paj' the note was without consideration is

not demurrable, if he also allege that the note
itself was without consideration. Ohio
Thresher, etc., Co. v. Hensel, 9 Ind. App. 328,

36 N. E. 716.

Denial of copartnership.—^A plea to a com-
plaint on an alleged firm note that defendant
was not a member of the firm when it was
made, that plaintiff had notice of its dissolu-

tion, and that the note was made by another
defendant without consideration, or the con-

sent of defendant answering, sufficiently al-

leges a want of consideration, although double
and inartificial. Starr v. Hunt, 25 Ind. 313.

21. Thus a plea that the note in suit was
given to secure the support and maintenance
of the mother of one of the defendants during
her life, with a contemporaneous agreement
that on her death the note should be surren-

dered as null and void; that the beneficiary

was dead and that there was no other con-

sideration, wherefore the consideration had
failed, was held to be good as a plea of want
of consideration, the agreement, presumably
oral, being treated as surplusage. Kirkpat-

rick V. Taylor, 43 111. 207. See also Arm-
strong V. Webster, 30 111. 333, where the plea

in substance was that the note in suit was
given to prevent a distress for rent claimed

by plaintiff to be due from one of the defend-

ants when in fact no rent was due and he

was not otherwise indebted.

Proof of a partial failure of consideration

will not support a plea of no consideration in

an action on a note. Yeomana v. Lane, 101

111. App. 228.

[11]

22. Henderson v. Farrelly, 16 111. 137 ; Mc-
Cormick v. Barry, 10 Nebr. 207, 4 N. W,
1014; McGrath v. Pitkin, 56 N. Y. Suppl.
398.

Where it is shown on the trial that there
was a sufficient consideration for the note in

suit a plea of want of consideration is prop-

erly stricken out. Hirsch v. Oliver, 91 Ga,
554, 18 S. E. 354.

23. See Albertson v. Halloway, 16 Ga. 377;
Mann v. Smyser, 76 111. 365.

A failure of consideration to be a defense
must be total and where some portion of the
consideration still remains the defense can
only come in by way of recoupment of dam-
ages for the partial failure. Packwood v.

Clark, 2 Sawy. (U. S.) 546, 18 Fed. Cas. No.
10,650 [citing Reese v. Gordon, 19 Cal. 147;
Harrington v. Stratton, 22 Pick. (Mass.)

510; Barber v. Rose, 5 Hill (N. Y.) 76; Bat-

terman v. Pierce, 3 Hill (N. Y.) 171; Spal-

ding V. Vandercook, 2 Wend. (N. Y.) 431].

24. Alabama.— McAfee v. Glen Mary Coal,

etc., Co., 97 Ala. 709, 11 So. 881; Mauness v.

Henry, 96 Ala. 454, 11 So. 410; Carmelich v.

Mims, 88 Ala. 335, 6 So. 913.

Arkansas.— Taylor v. Purcell, 60 Ark. 606,

31 S. W. 567; Pike v. Prasier, 17 Ark. 597;
Desha v. Robinson, 17 Ark. 228; Smith v.

Capers, 13 Ark. 9 ; Wheat v. Dotson, 12 Ark.
699.

Colorado.— Cooper v. Hunter, 8 Colo. App.
101, 44 Fac. 944.

District of Columbia.— Durant v. Murdock.
3 App. Cas. (D. C.) 114.

Florida.— White v. Camp, 1 Fla. 94.

Georgia.— Greer v. Pate, 85 Ga. 552, 11

S. E. 869.

Illinois.— Mann v. Smyser, 76 111. 365;
Hough V. Gage, 74 111. 257 ; Honeyman v. Jar-
vis, 64 111. 366 ; Christopher v. Cheney, 64 111,

26: Wisdom v. Becker, 52 111. 342; Jones v.

Buffum, 50 111. 277 ; Great Western Ins. Co.

V. Rees, 29 111. 272; Morgan v. Pallenstein,

27 111. 31; Parks v. Holmes, 22 111. 522:

Baldwin v. Banks, 20 111. 48, 71 Am. Dec.

249; Hill v. Enders, 19 111. 163; Valanding-
ham V. Ryan, 17 111. 25; Kinney v. Turner, 15

111. 182; Evans v. Greene County School
Com'rs, 6 111. 054; Sims v. Klein. 1 HI. 302;

[XIV. D, 2, f, (I)]
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(ii) Necessity of Alleging Fsaud. A plea of failure of consideration

need not allege fraud, misrepresentation, or deceit on the part of the payee in

obtaining the note sued on.^

(ill) Plea of Total as Inclusive of Plea of Partial Failure. While
it has been held that partial failure of consideration must be pleaded as such, and

Bradahaw v. Newman, 1 111. 133, 12 Am.
llco. 149; Poole v. Vanlandingham, 1 111. 47;
Cornelius ;;. Vanorsdall, 1 111. 23; Taylor v.

Sprinkle, 1 111. 17; Taft v. Myerscough, 92
111. App. 560; Lake Superior Mineral Land
Development Co. v. Clapp, 50 111. App. 301

;

Massey v. Robertson, 5 111. App. 476. See
also Mann f. Smyser, 76 111. 365.

Indiana.— Osborne v. Hanlin, 158 Ind. 325,

63 N. E. 372; Tyler v. Anderson, 106 Ind.

185. 6 N. E. 600; Moore v. Boyd, 95 Ind. 134;
Franklin Life Ins. Co. v. Cardwell, 65 Ind.

138; Jones v. Frost, 51 Ind. 69; MoCormick
f. Klingensmith, 29 Ind. 296; Swope v. Fair,

18 Ind. 300 ; Thompson v. Voss, 16 Ind. 297

;

Smith V. Baxter, 13 Ind. 151; Conard v.

Bowling, 7 Blackf. (Ind.) 481; Mullikin v.

Latehem, 7 Blackf. (Ind.) 136; Thomas v.

Page, 6 Blackf. (Ind.) 78. See also Hankins
r. SJioup, 2 Ind. 342, holding that facts con-

stituting the failure may be shown under the
general issue.

Louisiana.—Lafourche Transp. Co. v. Pugh,
52 La. Ann. 1517, 27 So. 958; Langstaff v.

Lees, 11 La. Ann. 271; Denegre v. Bayly, 1

McGloin (La.) 51.

Mississippi.— Ray v. Woolfolk, 1 Sm. & M.
(Miss.) 523.

Missouri.—Lyman v. Campbell, 34 Mo. App.
213.

Nete York.— Union Foundry, etc., Works
V. New York Lumber Drying Co., 13 N. Y. St.

701 ; Herman v. Bencke, 8 N. Y. St. 345.
Pennsylvania.— Canfield v. Ditman, (Pa.

1889) 16 Atl. 739; Garsed v. Rutter, (Pa.
1886 ) 10 Atl. 357 ; Brown v. Rogers, 3 Wkly.
Notes Cas. (Pa.) 12; Bright v. Hewitt, 2
Wkly. Notes Cas. (Pa.) 626; Kirk v. Benner,
2 Wkly. Notes Cas. (Pa.) 67. See also Coil
V. Pittsburgh Female College, 40 Pa. St.

439.

Vermont.— Williams v. HickSj 2 Vt. 36, 19
Am. Dec. 693.

Wisconsin.— Gregory v. Hart, 7 Wis. 532.
United States.— Central Ohio R. Co. v.

Thompson, 2 Bond (U. S.) 296, 5 Fed. Cas.
No. 2,550; Martin v. Bartow Iron Works, 16
Fed. Cas. No. 9,157, 35 Ga. 320.

Failure and partial failure of consideration
generally see Contracts.
The object of the Georgia act of 1836 was

to allow a plea of partial failure " in such
cases, under such circumstances, and between
such parties " as would render proper a plea
of total failure if there had been such total
failure of consideration. Simmons v. Black-
man, 14 Ga. 318.

Sealed note.— The rule that a plea of
failure of consideration cannot be used as a
defense to a specialty has reference to such
instruments as are executed with the cere-

[XIV, D, 2, f, (II)]

monies necessary to specialities at common
law, and does not apply to a promissory note
purporting to be over the hand and seal of
the makers but signed and sealed by one, the
other signing only as security. Albertson v.

Holloway, 16 Ga. 377.

Time of failure.— In an action on a note,
where the defense is a failure of considera-
tion, a demurrer that the answer does not
show that such failure occurred £|.t or before
the commencement of the suit is bad. Lewel-
len V. Crane, 113 Ind. 289, 15 N. E. 515.
The plea should allege the actual consid-

eration and that there was never any other.
Gruuninger v. Philpot, 5 Biss. (U. S.) 82, 11
Fed. Cas. No. 5,852. And see Garriott v.

Abbott, 28 Ind. 9, where an allegation of the
failure to fulfil a promise was held iusuflS-

cient, because not stating that such promise
constituted the entire or only consideration.
Between the original parties to a note a

partial failure of consideration must be
pleaded as a partial defense. Union, etc.,

Works V. New York, etc., Co., 13 N. Y. St.
701. See also Fisher v. Sharpe, 5 Daly
(N. Y.) 214.

Several notes.—A plea of partial failure of
consideration, in a suit on different notes of
different dates, should specify to which of
the notes the plea is intended to apply.
Brooks V. Fassett, 19 Ark. 666.

Effect of plea.—^A plea of failure of con-
sideration admits the original existence of a
consideration. Denegre v. Bayly, 1 McGloin
(La.) 51.

The plea of failure of consideration was held
good in the following cases, arising upon
different sets of facts:

Georgia.— Eskridge v. Barnwell, 106 Ga.
587, 32 S. E. 635.

Illinois.— Purkett v. Gregory, 3 111. 44;
Bourland v. Gibson, 21 111. App. 43.

Indiana.— Lewellen v. Crane, 113 Ind. 289,
15 N E. 515; Stanford v. Davis, 54 Ind. 45;
Kansas Citv First Nat. Bank v. Grindstaff, 45
Ind. 158 ; Miller v. Gibbs, 29 Ind. 228.

New York.—Chase v. Senn, 13 N. Y. Suppl.
266, 36 N. Y. St. 36.

Pennsylvania.— Leberman v. Kagerman, 19
Wkly. Notes Cas. (Pa.) 448.

Texas.—- Donaldson v. Cleburne First Nat.
Bank, (Tex. Civ. App. 1893) 22 S. W. 543.

United States.— Hoopes v. Northern Nat.
Bank, 102 Fed. 448, 42 C. C. A. 436.

Necessity of alleging notice to or knowl-
edge of infirmity by plaintifi see infra, XIV,
D, 2, 1.

25. Aultman, etc., Co. v. Trainer, 80 Iowa
451, 45 N. W. 757, where the court said that
" a failure of consideration may be consistent
with an honest purpose by both parties."
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cannot be shown under a plea of total failure,^'* it has also been held that the

latter plea includes the former.^
(iv) AvERMSNTS AS TO ExTENT OF FAILURE AND Bamaqe. In pleading a

partial failure of consideration the extent of the failure as well as the specific

damage sustained should be appropriately averred.^

g. Illegal Consideration. A plea of illegality of consideration must suffi-

ciently and with reasonable certainty set out the specific facts which are claimed

to constitute the illegality.^'

26. Christopher v. Cheney, 64 111. 26 ; Lake
Superior Mineral Land Development Co. v.

Clapp, 50 111. App. 301 ; Manly v. Hubbard, 9

Ind. 230.

27. Otis V. Holmes, 109 Ga. 775, 35 S. E.

119; Morgan v. Printup, 72 Ga. 66.

Under a plea of total failure defendant is

entitled to an abatement for only so much
of the consideration as had failed. Petillo

V. Hopson, 23 Ark. 196.

Redundancy.— In an action by an indorsee,

a plea setting forth partial failure of con-

sideration and want of good faith in the in-

dorsement is not redundant, although the
failure of consideration is also set up in an-

other plea, since that matter must be re-

peated in order to make out a good defense
against the indorsee. Sturdivant v. Memphis
Nat. Bank, 60 Fed. 730, 736, 9 C. C. A. 256,

261.

28. Illinois.— Taft v. Myerscough, 92 111.

App. 560.

Indiana.— Burr v. Wilson, 26 Ind. 3'89;

Harrison v. Bryant, 5 Ind. 160.

New York.— Bookstaver r. Jayne, 3

Thomps. & C. (N. Y.) 397.

Wisconsin.—• Herman v. Gray, 79 Wis. 182,

48 N. W. 113.

United States.— Grunninger v. Philpot, 5

Biss. (U. S.) 82, 11 Fed. Cas. No. 5,852.

29. Georgia.— Johnson r. Ballingall, 1 Ga.

58.

Illinois.— Bradshaw v. Newman, 1 111. 133,

12 Am. Dec. 149.

Indiana.— Fisher v. Fisher, 113 Ind. 474,

15 N. E. 832; Bowser v. Spiesshofer, 4 Ind.

App. 348, 30 N. E. 942; Kain v. Rinker, 1

Ind. App. 86, 27 N. E. 328.

Kentucky.— Powell v. Flanary, 22 Ky. L.

Hep. 908, 59 S. W. 5.

2fe6rasfca.— Dillon v. Darst, 48 Nebr. 803,

67 N. W. 783.

New York.— Hatch v. Brewster, 53 Barb.

(N. Y.) 276.

Pennsylvania.— Crowell v. McCready, 15

Wkly. Notes Cas. (Pa.) 531.

Texas.— Turner v. Gibson, 2 Tex. App. Ciy.

Cas. § 744.

Washington.— Lyts v. Keevey, 5 Wash.
606, 32 Pac. 534.

United States.—See Martin v. Bartow Iron

Works, 16 Fed. Cas. No. 9,157, 35 Ga. 320.

In Michigan under the plea of non assump-

sit it may be shown that the instrument

sued on was never valid without giving spe-

cial notice of the defense. Hill v. Callaghan,

31 Mich. 424.

Alleged illegality by reason of intended aid

to the enemy in time of war must be par-

ticularly pleaded. Kimbro v. Fulton Bank,
49 Ga. 419.

Consideration invalid by operation of law.
—

• A plea which is open to the construction

that there was a consideration in fact, but
that the consideration was invalid by opera-

tion of law, is bad. Coyle v. Fowler, 3 J. J.

Marsh. (Ky.) 473, where the plea was that
the note in suit was not executed on a con-

sideration good and valid in law.
Uncertainty.—^A plea alleging that the con-

sideration of the note sued on was certain
tickets, checks, or notes purporting that
money would be paid to the receiver, holder,

or bearer, which said tickets, notes, or checks
were intended to be used as a currency, or

medium of trade, in lieu of money, the said
tickets, notes, or checks not being authorized
so as to be used or put in circulation, was
demurrable for uncertainty in not showing
the character of the tickets, etc., or by whom
they were issued. Ford v. Ragland, 25 Ark.
612.

Sale of fertilizers not inspected, etc.— In
an action on a note given for the purchase-

price of fertilizers, an answer alleging failure

to comply with the Alabama act of March 2,

1871, requiring the inspection, stamping, and
branding of fertilizers, need not further al-

lege that the sale was made in this state;

if made elsewhere that fact is matter for

replication. Eenfro r. Loyd, 64 Ala. 94.

The statute against gambling contracts

need not be specially- pleaded. Watson v.

Baylcy, 2 Cranch C. C. (U. S.) 67, 29 Fed.
Cas. No. 17,276.

Lottery tickets.—An affidavit of defense,

stating that the consideration of a check is

for lottery tickets, but omitting to add that
the sale was in this state, is insufficient.

Bows r. White, 2 Miles (Pa.) 140.

Money lost on wager.—^Where, by statute,

a note for which the consideration is money
or property won on a bet or wager is void
and a recovery is authorized of the person
winning, provided that action therefor be
commenced within ninety days after pay-
ment thereof, an answer alleging that an in-

dorsement was made as a bet on a horse-

race presents a good defense, although in

effect it is an attempt to recover the prop-
erty lost on the race and was filed more than
ninety days after payment of the bet. Roff
V. Harmon, (Indian Terr. 1901) 64 S. W.
755.

rxIV, D. 2. g]
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h. Fraud — (i) In General. The facts constituting the alleged fraud should
be pleaded specincally. It is not sufficient to charge fraud generally or to state

its commission as a conclusion.^ but the answer will be sufficient if it sets out
facts from which the fraud is apparent or makes out a complete or partial defense
on that ground.'^ There are a number of decisions, however, to the effect that
fraud may be pleaded generally or shown under the general issue.'^

Suppression of prosecution.—Objection that

a note was void because a part of the con-

sideration was to suppress a criminal prose-

cution, and to suppress evidence in a pend-

ing prosecution, was bad, where the plea con-

tained no notice of such a defense. Barger

V. Farnham, (Mich. 1902) 90 N. W. 281.

30. Arhamsas.— Catlin v. Home, 34 Ark.

169; Keller v. Vowell, 17 Ark. 445.

California.— Gushefe v. Leavitt, 5 Cal. 160,

63 Am. Dec. 116.

Illinois.—Goodrich v. Keynolds, 31 111. 490,

83 Am. Dec. 240.

Indiana.— Brown v. Nichols, 123 Ind. 492,

24 N. E. 339; Marion, etc.. Gravel Road Co.

V. Kessinger, 66 Ind. 549; Murphy v. Lucas,
58 Ind. 360; Parker v. Morton, 29 Ind. 89.

Mississippi.— Tittle v. Bonner, 53 Miss.

578.

Montana.— Helena First Nat. Bank v.

How, 1 Mont. 604.

Nebraska.— Crosby v. Ritchey, 47 Nebr.

924, 66 N. W. 1005.

New York.— McMurray v. Giflford, 5 How.
Pr. (N. Y.) 14.

Pennsylvania.— Freeman's Nat. Bank v.

Butler, 4 Kulp (Pa.) 99; Coon v. Moore, 2

Pa. Co. Ct. 246; Snyder v. Whann, 1 Chest.

Co. (Pa.) 169. See also Schwarzkopf v. Hill,

(Pa. 1886) 3 Atl. 799.

Texas.— Reed v. Corry, (Tex. Civ. App.
1901) 61 S. W. 157; Morgan v. Vandermark,
1 Tex. App. Civ. Cas. § 511.

Utah.— Voorhees v. Fisher, 9 Utah 303, 34
Pac. 64.

Wisconsin.— Eau Claire New Bank t;.

Kleiner, 112 Wis. 287, 87 N. W. 1090; Dicker-

man V. Bowman, 14 Wis. 388; Gregory v.

Hart, 7 Wis. 532.

United States.— Grunninger v. Philpot, 5

Biss. (U. S.) 82, 11 Fed. Cas. No. 5,852. See
Packwood V. Clark, 2 Sawy. (U. S.) 546, 18
Fed. Cas. No. 10,656.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1525.

31. Carithers v. Levy, 111 Ga. 740, 36
S. B. 958 ; Huflfstetter v. Buzett, 32 Ind. 293

;

Felleman v. Gassier, 198 Pa. St. 407, 48 Atl.
275; Schwarzkopf v. Hill, (Pa. 1886) 3 Atl.

799; Gorman v. Gillen, 5 Wkly. Notes Cas.
(Pa.) 127; Bardsley v. Delp, 12 Phila. (Pa.)

325, 35 Leg. Int. (Pa.) 474.

Evidence of fraud is inadmissible under a
plea of want of consideration, hence it is

error to strike out a good plea of fraud on
the ground that it is the same as a prior

plea of want of consideration. Hawkins v.

Nation, 39 Ind. 50. In Collins v. Townaend,
58 Cal. 608, a plea that the note sued on was
obtained by false and fraudulent representa-

[XIV. D, 2. h, (i)]

tions of the payee, " and without considera-
tion therefor," was construed to allege that
the note was without consideration because
of the fraudulent representations.
Fraud is not shown by allegations that

plaintiff neglected to deduct for short weight
from the amount for which the note was to
be given as the purchase-price of merchan-
dise. Kooker v. Addis, 1 Wkly. Notes Cas.
(Pa.) 327.

Illiteracy.—^An answer that defendant, a
surety, was unskilled in business, unable to
read or write, and ignorant of the form of
note which he signed, and that at the time
of its execution plaintiff was present and
failed to read or explain the instrument to
defendant, although the latter relied upon
him so to do, does not allege fraud. Good-
acre V. Skinner, 47 Kan. 575, 28 Pac.
705.

Failure to make promised loan.— That the
note was executed on plaintiff's promise to
make a loan to defendant which he failed to

keep does not show fraud. Lewis v. Simon,
101 Ala. 546, 14 So. 331.

Partial defense.— A plea of fraud is sufiS-

cient if it sets forth facts constituting a
partial defense and presents enough to enable
defendant to go to the jury. Higginbotham
V. Conway, 113 Ga. 1155, 39 S. E. 550.

Identification of note in suit.—-An aver-

ment that the payees claimed to have had
two of defendant's notes, of similar date
and amount, one of which was a forgery or

fraudulently obtained, but without an aver-

ment that the note in suit was not the one
actually given by him is insufficient. Bla<!k

V. Halstead, 39 Pa. St. 64.

Negativing truth of representations.— An
allegation that the note in suit was given on
the fraudulent representation that defend-

ant was liable on a certain bond, and to

avoid litigation, should also allege that he
was not liable on the bond. Howe Mach. Co.

V. Brown, 78 Ind. 209.

32. Indiana.— Jones v. Baum, 5 Blackf.

(Ind.) 154.

Iowa.— Strawser v. Johnson, 2 Greene
(Iowa) 373; Hildreth v. Tomlinson, 2 Greene
(Iowa) 360, 50 Am. Dec. 510; Hampton v.

Pearce, Morr. (Iowa) 489. But see Ocken-
don V. Barnes, 43 Iowa 615; Blake v. Graves,

18 Iowa 312.

Kentucky.— Evans v. Stone, 80 Ky. 78;

Ross V. Braydon, 2 Dana (Ky.) 161, 26 Am.
Dec. 445.

Maryland.— Banks v. McCosker, 82 Md.
518, 34 Atl. 539, 51 Am. St. Rep. 478.

Mississippi.—Brewer v. Harris, 2 Sm. & M.
(Miss.) 84, 41 Am. Dec. 587.
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(ii) Inducement. It should also be averred that the representations were
made with a fraudulent intent to deceive or with knowledge of their falsity,^ and
that defendant relied on or was influenced by the fraud practised.**

(ill) Knowledge of Fraud by Plaintiff. In an action by one who is

presumably a iona fide holder, it must be alleged that he took the instrument
with knowledge of the fraud.^^

i. Mistake. "Where mistake is relied on, the answer must set forth the facts

and circumstances of the transaction that it can be seen that there was mistake in

fact.^ A plea in abatement setting up a mistake should ask for reformation or

for affirmative relief."

j. Duress. Like pleas of fraud or mistake the plea of coercion or duress must
specifically state the facts which are relied on to establish the defense.'* Where
another than the payee sues it must be alleged that he took the note after matu-
rity or that he had notice of the circumstances under which it was procured.'*

k. Transfer OF Ownership— (i) Necessity ofDenting. Transfer or owner-

Oh,io.— Saunders v. Stotts, 6 Ohio 380, 27
Am. Dee. 263.

United States.— McClintick v. Johnston, 1

McLean (U. S.) 414, 15 Fed. Cas. No. 8,700.

A general plea is sufficient, where the fraud
only refers to matters stated in the petition.

Clough V. Holden, 115 Mo. 336, 21 S. W.
1071, 37 Am. St. Rep. 393.

Failure to question sufficiency.— A general

plea of fraud is sufficient to present an is-

sue, in the absence of a demurrer. Reed v.

Corry, (Tex. Civ. App. 1901) 61 S. W. 157.

33. Palmer v. Smedley, 18 How. Pr. (N. Y.)

321.

34. Voorhees v. Fisher, 9 Utah 303, 34

Pac. 64; Grunninger v. Philpot, 5 Biss.

(TJ. S.) 82, 11 Fed. Cas. No. 5,852.

Sufficiency.— In an action on a note given

for an interest in certain processes for mak-
ing paint, it appeared that the note was one

of several which by agreement were deposited

with a third person, to be by him handed to

the payee on the demonstration, by a test

of the paints and processes, that former rep-

resentations made in regard to them by the

payee were correct. It was held that defend-

ant, having substantially alleged in his an-

swer that the note was delivered in reliance

on false representations, was not bound to

allege further the payee's fraudulent con-

duct in conducting and reporting on the test,

as that was merely evidence to rebut plain-

tiff's allegation that the notes were given,

not on the payee's representations, but on an
actual test of their truth, which was satis-

factory to defendant. Pelly v. Naylor, 139

N. Y. -598, 35 N. E. 317, 55 N. Y. St.

453.

35. Banks v. McCosker, 82 Md. 518, 34

Atl. 539, 51 Am. St. Rep. 478; Wisenogle v.

Powers, 4 Ohio Dec. (Reprint) 232, Clev. L.

Rep. 141.

As against the assignee an allegation that

the note was obtained by false representa-

tions of the payee and that the assignee was
aware of their falsity prior to and at the

time of the assignment is sufficient. Hick-

Bon V. Early, 62 S. C. 42, 39 S. E. 782.

Necessity of alleging notice to or knowl-
edge of infirmity by plaintiff see infra, XIV,
D, 2, 1, (VII).

36. Carr v. Dickson, 58 Ga. 144; Brown
V. Nichols, 123 Ind. 492, 24 N. E. 339; Seeley
V. Engell, 17 Barb. (N. Y.) 530.

Negativing negligence.— Where defendant
alleged that he indorsed the note in suit by
mistake and without consideration it was
not necessary to aver that the mistake was
not due to his negligence. Hardison v.

Davis, 131 Cal. 635, 63 Pac. 1005.

37. Scott V. Norris, 6 Ind. App. 102, 32
N. E. 332, 33 N. E. 227.

Necessity of prayer for reformation.

—

Where the answer sets up facts to show that
the amount named in the note was inserted

by mutual mistake, and that a lesser sum
expressed the real contract of the parties,

they are available as a defense in the reduc-

tion of plaintiff's demand without a prayer
for reformation. Tapley v. Herman, 95 Mo.
App. 537, 69 S. W. 482.

38. Richardson v. Hittle, 31 Ind. 119;
Donaldson v. Woodward, (Pa. 1887) 8 Atl.

192.

Duplicity.—A plea which after stating that
the note in suit was obtained by duress de-

tails the circumstances is not objectionable

for duplicity. Bingham v. Sessions, 6 Sm.
& M. (Miss.) 13.

Sufficiency.— A bill to cancel notes upon
the ground that they were given under duress
is sufficient if it set out facts showing in

what the alleged duress consisted, although
it fails to set out with great particularity

the immediate injury which the notes were
given to prevent. Glass v. Haygood, 133 Ala.
489, 31 So. 973.

39. Pate v. Allison, 114 Ga. 651, 40 S. E.
715.

Aider by denial of bona fides.— A general
denial of an allegation that plaintiff is a
bona fide holder will not aid a plea defective
because failing to allege that plaintiff took
the note after maturity or had notice of the
threats. Pate v. Allison, 114 Ga. 651, 40
S. E. 715.

[XIV. D, 2. k, (l)]
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ship is admitted by failure to deny the same,*' or by pleading immaterial matters
which are insufficient to require proof of title ;*^ but is not admitted by setting

off matters arising out of the original transaction,** or after denying the transfer

by alleging that if it were in fact made, the assignee had notice of existing

defenses.*'

(ii) Specific on General A vemments. In many cases it has been held that
the transfer to or the title or interest of plaintiff to the instrument in suit and
liis consequent right to maintain the action may be put in issue by a general
denial or a denial which is tantamount thereto.** In others it is held to be neces-

sary to plead affirmatively and to set out the facts and circumstances relied on to

defeat plaintiff's claim of title, to explicitly deny ownership or possession, or
facts by which they could have been lawfully acquired.*'

40. Alabama.—Breitling ». Marx, 123 Ala.

222, 26 So. 203.

California.— Rauer v. Broder, 107 Cal. 282,
40 Pac. 430.

Indiana.— Woollen v. Wise, 73 Ind. 212;
Woollen V. Whitaere, 73 Ind. 198.

New York.— New York City Twelfth Ward
Bank v. Brooks, 63 N. Y. App. Div. 220, 71
N. Y. Suppl. 388.

Wisconsin.— Manegold v. Dulan, 30 Wis.
541.

41. Indorsement for collection.—A plea

that plaintiff's only connection with the note
in suit is that it was indorsed to him for

collection admits his possession and right to
sue as trustee for collection. McCallum v.

Driggs, 35 Fla. 277, 17 So. 407.

Power of corporation to indorse.—In an ac-

tion by an indorsee against the maker of »
note made payable to an insurance company,
the declaration averred that the note was
duly indorsed, and the answer averred that
the corporation never had any legal exist-

ence or power to transfer the note by in-

dorsement or otherwise. It was held, upon
proof having been made of the incorporation
of the company, with authority to indorse
notes, that the making and due indorsement
of the note were admitted by the pleadings.
Ogden V. Raymond, 5 Bosw. (N. Y.) 16.

Joint admission.— A joint answer admit-
ting that defendants indorsed the notes in

suit is a mutual acknowledgment of their

respective signatures. McDonough v. Thomp-
son, 11 La. 566.

Admission of transfer and denial of title.

—

If an assignment to plaintiff is admitted, his

title cannot be denied without a special aver-

ment of facts tending to call it in question.

Swift V. Ellsworth, 10 Ind. 203, 71 Am. Dec.

316.

42. The admission implied by a counter-
claim by way of set-off, which is alleged to

have arisen out of the original transaction

of which the notes are a part, goes no fur-

ther than the original transaction, and does

not admit ownership of the notes. Wilson
V. Reedy, 32 Minn. 256, 20 N. W. 153.

43. Nunnemacher r. Johnson, 38 Minn.
390, 38 N. W. 351.

44. California.—^Mahe v. Reynolds, 38 Cal.

560; Hastings v. Dollarhide, 18 Cal. 390.

[XIV, D. 2, k. (i);

Indiana.—Scribner v. Bullit, 1 Blackf.
(Ind.) 112; Bates v. Hunt, 1 Blackf. (Ind.)

67.

Minnesota.— Nunnemacher v. Johnson, 38
Minn. 390, 38 N. W. 351.

Missouri.— Mechanics' Bank v. Fowler, 36
Mo. 33; Saville v. Huffstetter, 63 Mo. App.
273; Worrell v. Roberts, 58 Mo. App. 197.

Nebraska.— Graves v. Norfolk Nat. Bank,
49 Nebr. 437, 68 N. W. 612; Central City
Bank v. Rice, 44 Nebr. 594, 63 N. W. 60.

Ohio.—Louisville Banking Co. v. McDonald,
4 Ohio Dec. (Reprint) 255, Clev. L. Rep. 173.

Texas.— Ford v. Oliphant, (Tex. Civ. App.)
1895) 32 S. W. 437.

Washington.— Tullis v. Shannon, 3 Wash.
716, 29 Pac. 449.

Note made to corporation.— On plea of the
general issue to an action by a corporation
upon a note made payable to the corporation,

plaintiff must prove its corporate existence.

Owen V. Farmers' Bank, 2 Dougl. (Mich.)

134 note.

That an indorsement was made by one
partner to his copartners for collection and
with no intent to transfer it may be shown
under the general issue. Denton v. Peters,

L. R. 5 Q. B. 475, 23 L. T. Rep. N. S. 281.

That indorsement was for the purpose Of
taking up another bill and on the condition
of so doing may be shovm under the general

issue. Bell v. Ingestre, 12 Q. B. 317, 19 L. J.

Q. B. 71, 64 E. C. L. 317.

45. California.— Monroe v. Fohl, 72 Cal.

568, 14 Pac. 514.

Indiana.— Hereth v. Smith, 33 Ind. 514;
Kirkpatriek v. Hinkle, 19 Ind. 269; Elder v.

Smith, 16 Ind. 466; Lung v. Sims, 14 Ind.

467; Hankins v. Shoup, 2 Ind. 342.

Iowa.— Allen v. Newberry, 8 Iowa 65.

Louisiana.— Peyroux v. Davis, 17 La. 479

;

Rost I'. Byrne, 14 La. 372.

Mississippi.— Bingham v. Sessions, 6 Sm.
& M. (Miss.) 13; Anderson v. Patrick, 7 How.
(Miss.) 347. ,

New York.— New York City Twelfth Ward
Bank v. Brooks, 63 N. Y. App. Div. 220, 71

N. Y. Suppl. 388; Seeley v. Engell, 17 Barb,

(N. Y.) 530; McKnight v. Hunt, 3 Duer
(N. Y.) 615 (where the complaint did not

allege that the indorsement or delivery was
by defendant to plaintiff) ; Jones v. Brown,
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(in) IfATUSE OF Pljsa DsNTma Title. A plea denying plaintiff's title or
interest is a plea in bar.**

(it) Title or Interestm Another. Although it has been held that an
answer to the effect that plaintiff is not the owner and holder of the note in suit
is a mere traverse which creates no issue,*'' in some jurisdictions ownership or the

29 Misc. (N. Y.) 517, 61 N. Y. Suppl. 972;
Kamlah v. Salter, 6 Abb. Pr. (N. Y )

226.

Ohio.— Christie v. Drennon, 1 Ohio S. k C.
PI. Dec. 374.

Canada.— City Bank v. Smith, 20 U. C.
C. P. 93.

Failure to deny possession.— Where a com-
plaint alleges that a note was indorsed by de-
fendant, and afterward transferred to plain-
tiff, and that the latter is possessed thereof,
an answer denying the transfer to him puts
his title in issue, although it does not spe-
cially deny his possession of the note. Chad-
wick V. Booth, 22 How. Pr. (N. Y.) 23, 13
Abb. Pr. (N. Y.) 249.

An allegation of an agreement to receive
certain stock and to cancel and deliver up
the note in suit is not an allegation of the
non-existence of the note or a denial of an
allegation that plaintiff then held it. Diven
V. Spicer, 1 Kan. 103.

Payment by original holder.— An answer
that the holder of a note payable to bearer
deposited it as collateral security with one
who transferred it to plaintiff as collateral

security; that the original holder paid the
note and is entitled to its return states no
defense. Canadian Bank of Commerce v.

Ross, 22 U. C. C. P. 497.

Redundant averment of fraud.— In an ac-

tion by a person other than the payee of the
note, the answer averred substantially that
plaintiff never was its lawful holder or
owner; that before suit defendant had paid
it in full to the payee, who was then its law-
ful owner and holder. It was held that a
further averment as to the fraudulent prac-
tices by which plaintiff had obtained the note
was redundant and properly stricken out.

Carpenter v. Reynolds, 58 Wis. 666, 17 N. W.
300.

Note obtained by false representations.—
An answer alleging that a person deceased
held obligations which thereafter came into

plaintiff's possession, that plaintiff demanded
payment thereof and defendant, believing him
to be the personal representative of the de-

ceased creditor, gave to him the note in suit,

that plaintiff was not the personal repre-

sentative of the deceased, that the obliga-

tions in question were not transferred to

him, and that he was not entitled to receive

payment on account thereof is a sufficient de-

nial of the right to maintain the action.

Ouinlan v. Fairchild, 76 Hun (N. Y.) 312,

27 N. Y. Suppl. 689, 59 N. Y. St. 84.

In an action on a bill of exchange payable
to the drawer's order and unindorsed by him,
an answer denying that plaintiff is the owner
and holder of the bill in suit and alleging

that he did not get it in the due course of
trade is a sufiScient denial of its transfer.
Louisville Banking Co. v. McDonald, 4 Ohio
Dec. (Reprint) 255, Clev. L. Rep. 173.

Identification of note.— An answer that at
the time alleged in the complaint, defendant
" made and endorsed a note like that set forth
therein," without anything to show that it

was a distinct note, does not put in issue an
allegation that plaintiff is the lawful holder,
etc. Moody v. Andrews, 39 N. Y. Super. Ct.
302.

Suing without authority.— A plea that the
payee of a note wrote his name on the back
thereof and instituted suit in the name of
plaintiff without the knowledge or consent of
the latter is insufficient, unless it is further
stated that plaintiff had not subsequently
sanctioned or approved the use of his name.
Harpham v. Haynes, 30 111. 404.

Corporate capacity to contract.— In an ac-
tion by a bank on a note payable to it, a plea
of the general issue prima facie admits the
capacity of the bank to contract and sue.
Herbert v. Nashville Bank, 1 Stew. & P.
(Ala.) 286.

Aider by complaint.—Where by statute ac-
tions upon promissory notes payable at a
bank or banking house must be brought in
the name of the person having legal title,

a plea denying legal title in plaintiff, but
failing to aver that the note was payable at
a bank or banking house is not defective,
when that fact appears from the complaint.
Lakeside Land Co. v. Dromgoole, 89 Ala. 505,
7 So. 444.

46. Pixley v. Van Nostern, 100 Ind. 34;
McConnell v. Morrison, 1 Litt. (Ky.) 206;
Lanning v. Lockett, 10 Fed. 451.

In Louisiana a plea admitting the execu-
tion of a promissory note, but denying that
it was legally transferred to plaintiff so as
to enable him to sue on it, is a general de-
fense, not a mere dilatory or declinatory ex-

ception. Questi V. Griffe, 3 La. 306.

That the partv suing is liable as payer
upon the note sued on is matter in bar and
not of abatement. Stone v. Brooks, 6 How.
(Miss.) 373.

47. Frenzel v. Miller, 37 Ind. 1, 10 Am.
Rep. 62; Plant v. Schuyler, 7 Rob. (N. Y.)
271, 4 Abb. Pr. N. S. (N. Y.) 146; Brown v.

Eyckman, 12 How. Pr. (N. Y.) 313.

An allegation that plaintiffs are not in pos-
session of the note in suit, but that when the
action was commenced it is in the possession
of a third party, is immaterial. Hayward v.

Grant, 13 Minn. 165, 97 Am. Dec. 228.

Under a plea of not the holder of a check
exchanged with another for mutual accom-
modation defendant cannot set up any sup-
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right to maintain the action is put in issue by a denial that plaintiff is the owner
and holder or the real party in interest, or by averments to that effect,^ supple-
mented by an allegation of transfer to or ownership of another/' who should be
identified with reasonable particularity.*

(v) Denial of Immaterial A yebments. Allegations merely characterizing
plaintiff's title need not be controverted,'' and the denial of an allegation con-
tained in the complaint, which is no more than a legal conclusion of title or owner-
ship, and for that reason immaterial, does not raise a material issue without spe-
cially controverting the facts upon which the conclusion rests, or showing other
facts inconsistent therewith.^

(vi) Denial on Informationand Belief. Where to controvert a material
allegation it is sufficient to deny knowledge or information in respect thereto suf-
ficient to form a belief, the transfer or indorsement may be denied in that form,^
although the sufficiency of a plea in this form has been denied.^

(vii) Indorsement— (a) In General. By the law merchant in an action by
an indorsee against a maker, drawer, or accepter plaintiff was required to prove
his interest or title without a special plea ;^ but in many of the states, by statute
or by a practice which has sprung up without legislative sanction, no such proof

posed right in the payee's assignee. City
Bank v. Smith, 20 U. C. C. P. 93.

Suit in fictitious name.—A plea that the
suit is brought by the true owner in a fic-

titious name, it not appearing by the plea

that defendant has any defense to the note,

is bad. Epting v. Jones, 47 Ga. 622.

48. Ebersole v. Morrison First Nat. Bank,
36 111. App. 267.

In Louisiana an allegation that plaintiff is

not the real and hona fide holder, and has no
right to sue, is an answer to the merits, and
not an exception. Burns v. Haynes, 13 La.
12.

49. Oliver v. Depew, 14 Iowa 490; Merritt
V. Daniels, 10 Iowa 196; Thompson v. Clark,
56 Pa. St. 33 ; Boys v. Joseph, 8 U. C. Q. B.
273. See also McDonald v. McDonald, 21
U. C. Q. B. 52.

In the federal courts a plea that plaintiff is

not the owner of the note on which suit is

brought and alleging it to be the property
of a citizen of the state where the action was
commenced is good, notwithstanding a stat-

ute of that state providing that the title of

a hona fide holder cannot be inquired into ex-

cept to let in some defense. Lanning v. Lock-
ett, 10 Fed. 451.

50. Christian name.— An allegation of as-

signment to a person whose christian name
was unknown to defendant is bad for uncer-
tainty. Doyle V. Watt, 12 Ind. 342.

Designation of different person on record.

—

A plea averring who is the real owner of the
note sued upon, and that the suit is insti-

tuted for his benefit, and pleading an offset

against him, is a good plea, although a dif-

ferent person is indicated on the record as
the beneficiary of the note in suit. Bowen
V. Snell, 9 Ala. 481.

Negotiation by plaintiff.— In an action by
the payee of a note against the maker, a plea
that the payee procured it to be negotiated

in bank for his own benefit, whereby the note
became the property of the bank, and that
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the right to demand and receive the money
accrued to, and became vested in, the bank,
is sufficient as an allegation that the bank
has absolute ownership of the note. Tuggle
V. Adams, 3 A. K. Marsh. (Ky.) 429.

51. Downer v. Read, 17 Minn. 493.
An allegation that plaintiffs are partners,

or the denial of an immaterial allegation to

that effect, does not form a material issue

where the complaint contains no allegation

that the note was made to plaintiffs as part-

ners. Hayward v. Grant, 13 Minn. 165, 97
Am. Dec. 228.

If defendant takes issue on a defective al-

legation of ownership, proof thereof is admis-
sible. Gould V. Union Cent. L. Ins. Co., 8
Ohio Dec. (Reprint) 525, 8 Cine. L. Bui. 281.

52. Wedderspoon v. Rogers, 32 Cal. 569;
Elder v. Smith, 16 Ind. 466; Holbrook v.

Sims, 39 Minn. 122, 39 N. W. 74, 140; Downer
V. Read, 17 Minn. 493; Frasier v. Williams,
15 Minn. 288; Hayward v. Grant, 13 Minn.
165, 97 Am. Dec. 228; Allen v. Reilly, 15

Nev. 452.

53. Duncan v. Laurence, 6 Abb. Pr. (N. Y.)

304.

In New York an allegation that defendant
" has not sufiBcient knowledge or information

to form a belief as to whether the plaintiff is

now the lawful owner and holder of said note,

therefore cannot admit or deny the same,"

puts the ownership of the note in issue.

Temple v. Murray, 6 How. Pr. (N. Y.) 329.

In Ohio an answer in which defendant says
he is ignorant as to whether plaintiff is the

owner or ihdorsee of the note sued on, and
therefore denies the samCj is a good denial

that the note was ever indorsed to plaintiff

or that he is the holder of it. Roberts v.

Glenn, 4 Ohio Dec. (Reprint) 269, Clev. L.

Rep. 194.

54. Kamlah v. Salter, 6 Abb. Pr. (N. Y.)

226.

55. Richardson v. Oato, 9 Humphr. (Tenn.)

464.
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is required in the absence of an appropriate plea putting the title or interest in

issue,^ as by general averments,'' by a denial of the authenticity of the signature,^

or by a denial of ownership or title,'' and an assertion that the same is iu a third

person.^ The effect of denying indorsement is to deny the signature, delivery,

and transfer.*' It has also been held that a plea of non assvmipsit,^ an aver-

ment that plaintiff is not the owner ^ and holder of the instrument sued on ** or

the real party in interest,*' or an averment that the instrument was never indorsed

so as to transfer title** is not sutficient. Neither is an allegation of indorsement
met by an averment of an assignment by the payee to plaintiff and others.*'

(b) Conditional Indorsement. The condition of an indorsement should be
pleaded,** although it may be shown under a denial of the indorsement.*'

(c) Alteration hy Filling Blcmks. Where it is sought to question the iden-

tity of the instrument because of alleged unauthorized additions or filling in of

blanks non estfacPum is the proper plea.™

(d) Agreement as to Natwre of Liability. A plea by an indorser that he and
the other indorser were cosureties is insuflScient to show an agreement that they
were to be liable jointly and not severally."

56. IlUnois.— Burnap v. Cook, 32 111. 168.

MicMgan.— Reynolds v. Kent, 38 Mich. 246.

Missouri.— Mechanics' Bank v. Fowler, 36
Mo. 33.

Nebraska.— Central City Bank v. Rice, 44
Nebr. 594, 63 N. W. 60.

New York.— Green v. Swink, 26 N. Y.
Wkly. Dig. 574.

Tennessee.— Richardson v. Cato, 9 Humphr.
(Tenn.) 464.

In Tennessee an objection in a justice's

court to reading the assignment without proof

is equivalent to a plea. Richardson v. Cato,

9 Humphr. (Tenn.) 464.

bi. Mcintosh v. Eobison, 68 Ind. 120;

Reynolds v. Kent, 38 Mich. 246; Kenny v.

Lynch, 61 N. Y. 654; Taylor v. Smith, 55 Hun
(N. Y.) 608, 8 N. Y. Suppl. 519, 29 N. Y. St.

365. But see Hankins v. Shoup, 2 Ind. 342,

where it is held that a plea denying the in-

dorsement is bad because amounting to the

general issue.

A denial of indorsement or transfer before

maturity is not objectionable as a legal con-

clusion. Stoutenburg v. Lybrand, 13 Ohio St.

228.

58. Carthage Nat. Bank v. Butterbaugh,
116 Iowa 657, 88 N. W. 954.

In Texas indorsement is regarded as fully

proved unless defendant specifically deny that

the same is genuine. Grounds v. Sloan, 73

Tex. 662, 11 S. W. 898.

59. Frazer v. Brownrigg, 10 Ala. 817 ; Tar-

box V. Gorman, 31 Minn. 62, 16 N. W.
466.

60. Frazer v. Brownrigg, 10 Ala. 817

;

Carthage Nat. Bank v. Butterbaugh, 116 Iowa

657, 88 N. W. 954; Tarbox v. Gorman, 31

Minn. 62, 16 N. W. 466.

An averment of delivery of the instrument

to plaintiff as agent, and its detention by him
in fraud of his principal is tantamount to

a, denial of its indorsement to plaintiff

(Adams v. Jones, 12 A. & E. 455, 9 L. J.

Q. B. 407, 4 P. & D. 174, 40 E. C. L. 229)

and will be good defense against subsequent

holders' with notice (Lloyd v. Howard, 15

Q. B. 995, 15 Jur. 218, 20 L. J. Q. B. 1, 69
E. C. L. 995 ) , but not against a bona fide

holder for value before maturity (Barber v.

Richards, 6 Exch. 63, 15 Jur. 41, 20 L. J.

Exch. 135, 2 L. M. & P. 1).

61. Marston v. Allen, 1 Dowl. N. S. 442,
11 L. J. Exch. 122, 8 M. & W. 494.

63. Sinclair v. Gray, 9 Fla. 71.

63. Agee v. Medlock, 25 Ala. 281, holding
that a plea, averring that the plaintiff was
not at the commencement of the suit the legal

owner of the note sued on, puts in issue only
the genuineness of the indorsement. State

Bank v. Smith, 33 Mo. 364.

64. Walden v. Webber, 15 Ky. L. Rep. 846.

65. Shafer v. Bronenberg, 42 Ind. 89.

66. Richmond Second Nat. Bank v. Mar-
tin, 82 Iowa 442, 48 N. W. 735.

67. Shafer v. Bronenberg, 42 Ind. 89.

68. Robinson v. Little, 9 Q. B. 602, 18 L. J.

Q. B. 29, 58 E. C. L. 602.

Averment construed.— In CoUom v. Bixby,
33 Minn. 50, 21 N. W. 855, an answer of an
indorser alleging an agreement with his in-

dorsee that he should not be liable for the
payment or collection of the note was con-

strued to allege a written agreement that the

indorser should not be held liable.

69. Austin v. Farmer, 30 U. C. Q. B. 10.

70. An unauthorized writing over the sig-

nature of an indorser must be questioned by
a special plea of non est factum. Harding v.

Waters, 6 Lea (Tenn.) 324.

Necessity of pleading knowledge of want of

authority.— A plea of non est factum filed by
the accommodation indorser of a note which
was left to be filled up by the maker should
aver that the indorsee knew at the time he
received the note that the maker was not au-

thorized to insert the amount with which the

note was filled up. Grissom v. Fite, 1 Head
(Tenn.) 332. And see Waldron v. Young, 9

Heisk. (Tenn.) 777.

71. McCarty v. Roots, 21 How. (U. S.)

432, 16 L. ed. 162.

[XIV, D, 2, k, (VII), (d)]
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(e) Denial of ImmeMate Indorsetnent. An indorser of a bill is not estopped
from denying the making or indorsement by the drawer,'^ although the right of
an indorsee to deny the indorsement of the party from whom he directly derives
title has been positively denied.'^

(viii) Assignment— (a) In General. Assignment to plaintiff is denied by
a plea of non-assignavitj* or by a denial of the assignment in general terras,'^

but not by a plea of non est factum?^ Nor is it sufficient to deny that the
instrument was assigned in writing or that it was assigned for a valuable
consideration.'"

(b) Incapacity to Assign. The incapacity of the assignor to transfer the
instrument in question must be pleaded in abatement.™

(c) Incapacity to Acquire. An allegation of sale, discount, and transfer to a
national bank simply questions the right of the bank to acquire the instrument
by purchase.'''

(d) Transfer iy Plaintiff. A plea that the instrument in suit was trans-

ferred by plaintiff is not broad enough. Defendant must go further and nega-
tive a reacquisition of it by plaintiff, or allege that he had no title to or interest

in it at the time of suit,** or set up a defense to the instrument,'^ and a plea that
the note in suit was assigned, which fails to name the assignee, is in effect an
allegation of indorsement in blank and is insufficient if it does not aver delivery.®

1. Bona Fides— (i) In Genebal. To question the hona fides of plaintiff

or of the transaction whereby the note was obtained or by which he acquired
the instrument in suit, or to enable defendant to avail himself of a defense
which would have been good but for the transfer, he must allege specific facts

sufficient to compel plaintiff to show that he is a hona fide holder for value or
to defeat a recovery by him.** The allegations must be positive. Mere alle-

72. Armani v. Castrique, 14 L. J. Exch. 36,

13 M. & W. 443.

73. Griffin v. Latimer, 13 U. C. Q. B. 187.

74. Klyce v. Black, 7 Baxt. (Tenn.) 277.

75. Denial of each and every allegation.

—

Where a complaint by the assignees alleged

assignment and delivery before suit, and that
they were the owners thereof, an answer de-

nying each and every allegation of the com-
plaint, except execution and delivery to the
payees, presents a material issue as to owner-
ship. Tullis V. Shannon, 3 Wash. 716, 29
Pac. 449. See also Wilson v. Black, 6 Blackf.

(Ind.) 509, holding a denial of assignment
to be bad because amounting to the general
issue.

Special plea appropriate.— In an action
against the maker of a sealed note by an as-

signee thereof, defendant may deny the as-

signment by special plea. Gully v. Eemy, 1

Blackf. (Ind.) 69.

76. Ison V. Ison, 6 Rich. (S. 0.) 380; Bar-
nett V. Logue, 29 Tex. 282.

77. Randolph v. Harris, 28 Cal. 561, 87
Am. Dec. 139; Musselmam v. Hays, (Ind. App.
1902) 62 N. E. 1022.

An allegation that the assignment of the
note in suit was without consideration is in-

sufficient to show that plaintiff is not the
beneficial owner. Treadway v. Cobb, 18 Ind.

36, further holding that the answer would be
good if it also averred that the assignment
was intended as a gift.

78. In Iilississippi the defense to an action
on a note that it has been assigned to plain-
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tiff by a bank in violation of the statute of
1840, prohibiting banks from assigning their
credits and choses in action, can be made only
by a plea in abatement. Commercial Bank
V. Thompson, 7 Sm. & iVt. (Miss.) 443; Lanier
V. Trigg, 6 Sm. & M. (Miss.) 641, 45 Am.
Dee. 293 ; Planters Bank v. Sharp, 4 Sm. & M.
(Miss.) 17.

79. Toll V. Farmers' Nat. Bank, 13 Ky. L.
Rep. 682.

80. Johnson v. Washburn, 98 Ala. 258, 13
So. 48; Hawkins v. Fellowes, 6 Dana (Ky.)
128; Eckert v. Conrad, 1 Wkly. ISfotes Gas.

(Pa.) 414. So an answer, in a suit on a
note held as collateral, alleging that the se-

curity was assigned to secure plaintiff and
anotlier not joined in the suit, and not
averring that the other's interest existed at

the time of the suit, is bad, as to the interest

of the latter. Jones v. Hawkins, 17 Ind. 550.

81. Redelivery to payee.— In an action by
the indorsee, an allegation that he redelivered

the note to the payee is insufficient, where no
defense to the note as against the payee is

set up and the legal title to the note is still

in plaintiff. Caldwell v. Lawrence, 84 111.

161.

82. Watson v. Higgins, 7 Ark. 475.

83. Clarion Second Nat. Bank v. Morgan,

165 Pa. St. 199, 35 Wkly. Notes Cas. (Pa.)

484, 30 Atl. 957, 44 Am. St. Rep. 652 ; Reamer
V. Bell, 79 Pa. St. 292; Stitt f. Garrett, 3

Whart. (Pa.) 281; Poultneyc. Baird, 6 Wkly.
Notes Cas. (Pa.) 486; Sherman v. AUender,
1 Wkly. Notes Cas. (Pa.) 554; Purves v. Cor-
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gations of belief, or by way of inference, or made as conclusions of law are

insufficient.^

(ii) Want of Considhsation Eos Tbansfeb. Thus defendant must aver
facts from wlaich it positively appears or from which it can reasonably be inferred

that plaintiff acquired the instrument in suit without consideration ^^ and in some
jurisdictions the answer must contain in addition an explicit denial that plaintiff

is a honafide holder for value.'^ Allegations in the complaint •which, primafacie
show that the transfer was made for value, in good faith before maturity, must
be taken to be true unless appropriately controverted in the answer,^^ but immate-
rial allegations of a transfer for value need not be denied.^^

(ni) Acquisition Aftss Maturity. If the ground of defense is that

plaintiff acquired the instrument after maturity and hence subject to all the

field, 1 Phila. (Pa.) 174, 8 Leg. Int. (Pa.)

50.

Generality.— An affidavit of defense alleg-

ing procurement of the note by fraud and fail-

ure of consideration and denying ownership,
is sufficient to put plaintiff to proof, although
it would have been better to have been more
specific. Reamer v. Bell, 79 Pa. St. 292.

General issue.— Where plaintiff alleges

facts which prima facie constitute him an
innocent holder, proof to show that he is not

a 6ono fide holder may be introduced under

the general issue. Rischa v. Planters' Nat.

Bank, 84 Tex. 413, 19 S. W. 610.

It is sufficient to allege in effect that the

circumstances of the transfer were such as to

subject the instrument in the hands of the

transferee to such defenses as would have

been available against a purchaser for value

before maturity. Wiggins v. Kirkpatrick, 114

N. C. 298, 19 S. E. 152, where it was averred

that if the note was received at all by plain-

tiff, it was " received coupled with and sub-

ject to all the equities" between defendant

and the payee.

Relief by cross bill.— Where a joint maker
on notes filed a complaint in equity in the

nature of a cross bill, alleging that he was a

mere surety, and that the holder was not a

hona fide holder, the cross bill was properly

dismissed, since an adequate remedy at law

existed by pleading and proving such de-

fenses in the action at law on the notes.

Hughes V. Pratt, 37 Oreg. 45, 60 Pac. 707.

84. Clarion Second Nat. Bank v. Morgan,

165 Pa. St. 199, 35 Wkly. Notes Cas. 484,

30 Atl. 957, 44 Am. St. Rep. 652 ; Gustine v.

Cummings, 1 Wkly. Notes Cas. (Pa.) 105.

85. Indiana.— Hankins v. Shoup, 2 Ind.

342.

Iowa.— Lane v. Krekle, 22 Iowa 399.

Kentucky.— Early v. McCarl, 2 Dana

(Ky.) 414.

Ofcio.—Allen v. Johnson, 20 Ohio Cir. Ct.

8, 11 Ohio Cir. Dec. 42.

Pennsylvania.— Superior Nat. Bank v.

Stadelman, 153 Pa. St. 634, 26 Atl. 201;

Bitzer v. Muller, 1 Wkly. Notes Cas. (Pa.)

132.

United States.—^Adams v. White, 1 Fed.

Cas. No. 68, 16 Leg. Int. (Pa.) 293, 2 Pittsb.

(Pa.) 21. 7 Pittsb. Leg. J. 41.

Mesne indorsement.— An affidavit of de-
fense which alleges that the note was in-

dorsed by the payee to plaintiff without con-

sideration, and is held for the said payee, is

sufficient, without alleging that the note was
indorsed by the payee to another, who in-

dorsed it to plaintiff. AUentown First Nat.
Bank v. Eichelberger, 1 Woodw. Dec. (Pa.)

397.

Transfer in payment of antecedent debt.

—

An allegation by the maker that the payee
received the note for a specific purpose but in

violation of the agreement indorsed it to

plaintiff for an antecedent debt states no
defense. Bardsley v. Delp, 88 Pa. St. 420
^reversing 6 Wkly. Notes Cas. (Pa.)

366].

Negativing presumption of valuable con-

sideration.— A plea that the note was trans-
ferred to plaintiff for a preexisting debt due
by the payee is insufficient without negativ-

ing the presumption that plaintiff acquired
the note for value. Louisville Banking Co.

V. Howard, 123 Ala. 197, 26 So. 207, 82 Am.
St. Rep. 126.

An allegation of a belief that plaintiff gave
no consideration for the note sued on is suffi-

cient to prevent judgment on the pleadings.

Thomas v. Witzman, 1 Wkly. Notes Cas.

(Pa.) 359; Dyer v. Adams, 1 Wkly. Notes

Cas. (Pa.) 146.

Inconsistent allegations.— An assertion in

an affidavit of defense that plaintiff paid for

a note seventy-five per cent of its face value

is inconsistent with an allegation or infer-

ence that it was not obtained for value.

Clarion Second Nat. Bank v. Morgan, 165 Pa.

St- 199, 35 Wkly. Notes Cas. (Pa.) 484, 30

All. 957, 44 Am. St. Rep. 652.

86. Forepaugh v. Baker, (Pa. 1888) 13

Atl. 465; Miller r. Ferrier, 7 U. C. Q. B.

540.

87. Allegations that the note sued on was
made for defendant's accommodation and in-

dorsed to plaintiff upon a usurious agreement,

setting it forth, do not put the bona fides of

the transaction in question. Fleischmann v.

Stern, 90 N. Y. 110 [affirming 24 Hun (N. Y.)

265].

88u Guggenheim v. G^jldberger, 7 Misc.

(N. Y.) 740, 27 N. Y. Suppl. 422, 58 N. Y.

St. 34.
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defenses existing as between the original parties, the facts relative thereto must
be appropriately alleged ;*' but if the burden of showing good faith is on plaintiff

and he fails to plead the acquisition of the instrument before maturity ** and with-
out notice of any existing defenses,'' defendant is relieved of the necessity of
interposing such a defense.

(iV) Transfer to A void Defense. The same requirements as to the neces-

sity 01 alleging specific facts to question plaintiff's standing as a T)ona fide holder
apply, where to defeat the action defendant relies on the fact that the transfer

was made to avoid or defeat a valid defense.'^ If the answer is on belief, suf-

ficient reasons therefor should be stated " and it has been held that the defense

89. Oeorgia.— Faulkner v. Ware, 34 G*.
498.

Illmois.— Smith v. Doty, 24 111. 163; Eber-
sole V. Morrison First Nat. Bank, 36 111. App.
267.

Indiana.— Hankins v. Shoup, 2 Ind. 342

;

Weaver v. Zollman, 5 Ind. App. 485, 32 N. E.

692.

Imoa.— Lane v. Krekle, 22 Iowa 399; Clapp
V. Cedar County, 5 Iowa 15, 68 Am. Deo. 678.

Pennsylvania.— Caldwell v. West, 1 Phila.

(Pa.) 288, 9 Leg. Int. (Pa.) 11.

The allegation must be in direct terms and
not inferential. Bretton v. Bishop, 11 Vt. 70.

Admission of indebtedness.— In an action

by the indorsee against a maker who admits

an indebtedness on the note to the payee in

an amount exceeding a counter-claim against

the latter, an averment of a fraudulent trans-

fer after maturity is properly stricken out.

Eich V. Greeley, 112 Gal. 171, 44 Pac. 483.

Sufficiency.— Where the complaint on an
accommodation note alleges that the paper

came for value before maturity into plain-

tiff's possession, and the allegation is not de-

nied, an issue is not raised by an allegation

in the answer that plaintiff took the note

after maturity with notice. Pryor v. Storke,

37 N. Y. App. Div. 364, 56 N. Y. Suppl. 94.

90. Coburne v. Poe, 40 Tex. 410.

91. Bunting v. Mick, 5 Ind. App. 289, 31

N. E. 378, 1055; Campbell v. Patton, 113

N. C. 481, 18 S. E. 687.

92. The following allegations have been

held to be sufficient in affidavits of defense:

That plaintiffs were not the owners of said

notes, but holding simply for the purposes

of this action, and that they had been trans-

ferred to them to avoid the defense which
defendant might have made in a suit by the

original payees. Osmer v. Souder, 3 Wkly.
Notes Cas. (Pa.) 155. That there was no
consideration for the note and that plaintiff

was a mere agent of the payee. Smith v.

Booth, 1 Wkly. Notes Cas. (Pa.) 116. That
defendant, under duress, gave the note for

rent; that the lessor by failure to furnish

steam as agreed in the lease caused defendant

damage exceeding the value of the note; and
that plaintiff is not a iona fide holder, but

that the lessor is bringing suit in plaintiff's

name to avoid the defense, although failing

to set out the lease, and admitting that de-

fendant, with knowledge of the damage, gave
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the note after the rent was due. Devlin v.

Burns, 147 Pa. St. 168, 23 Atl. 375. That
plaintiff is not the holder or owner for value
before maturity, but that the note was handed
by the payee to him for the purpose of de-
barring defendant from a defense to the same.
Bacon v. Scott, 154 Pa. St. 250, 32 Wkly.
Notes Cas. (Pa.) 194, 26 Atl. 422. That no
consideration was paid, either by the maker
or by plaintiff, to defendant, and that plain-
tiff is a mere transferee without value, and
holds the same merely for collection for ac-
count of the maker, who is indebted to de-
fendant " much in excess of the amount of

said note." Chestnut St. Nat. Bank v. Ellis,

161 Pa. St. 241, 34 Wkly. Notes Cas. (Pa.)
351, 28 Atl. 1082. That the note was ob-

tained by the original payee by fraudulent
representations as to the property for which
it was given; that the payee passed the note
to plaintiff to avoid the defense of fraud;
that plaintiff resides so far away that de-

fendant cannot learn anything about him or
the circumstances of the assignment; but
that defendant believes that the note was
passed to plaintiff without consideration, and
that plaintiff took it merely to collect it for

the original payee, and to avoid the defense of

fraud. Boomer v. Henry, 2 Pa. Dist. 357,

13 Pa. Co. Ct. 104.

Transfer in violation of agreement.— An
answer by accepters in an action against them
by an indorsee setting up an agreement by
the drawer that the bill should not be paid
until certain goods were sold, and that until

the tale the paper should not pass from his

control, and also setting up in effect that the

indorsement was made in pursuance of a de-

sign to deprive defendant of his defense

against the drawer is sufficient. Eisce v.

Planters' Nat. Bank, 84 Tex. 413, 19 S. W.
010.

Transfer to evade statute.— An affidavit of

defense stating that plaintiff obtained the

note in suit after maturity and sues in his

name to evade a statute prohibiting a wife

from suing her husband, and further deny-

ing that defendant deserted his wife, the

transferrer, or forced her to leave him, is

good. Haun v. Trainer, 190 Pa. St. 1, 42 Atl.

367.

93. Gaskill v. Lynch, 4 Wkly. Notes Cas.

(Pa.) 542. But see Union Trust Co. v.

Banger, 8 Pa. Co. Ct. 99, holding that de-
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attempted to be defeated by the transfer should be alleged,** as well as plaintiff's

knowledge of the purpose of the transfer.''

(y) Transfeb For Collection: Where by statute an action must be
brought in the name of the real party in interest, the right to sue is put in issue

by an answer that the transfer was without consideration and for the sole purpose
of collection for the benefit of the real owner.'' It is otherwise, however, where
mere possession is suflBcient to entitle the holder to sue,*' and an averment that

plaintiff is the agent of the payee, without a statement that he is an agent for col-

lection, is insufficient.*^

(vi) Fraud. In pleading fraud in obtaining or in the transfer of an instru-

ment or in placing the instrument in circulation, facts from which the fraud is

made appai-ent or can reasonably be inferred must be stated.**

fendant need not state the reasons for his
belief.

Sufficient affidavits of defense.— An aver-
ment that defendant " verily believes and ex-

pects to prove that the note has been passed
hy the payee to plaintiffs to avoid making
this defence, and that the plaintiffs sold the
same to the use of the (payee) without con-

sideration as between them," is sufficient

ajjainst the indorsee. Eeznor v. Supplee, 81

I'a. St. 180. An affidavit of defense, in as-

sumpsit on a negotiable note by an indorser
against the maker, which avers that the de-

ponent " verily believes and fully expects to

be able to show that the plaintiff herein is

not a hona fide holder ... of such note," but
is being used as plaintiff to prevent a de-

fense being established, is sufficiently precise.

Penn Nat. Bank v. Altoona Mfg. Co., 4 Pa.
Dist. 46, 15 Pa. Ck). Ct. 320. An averment
that defendant .^pected to be able to prove on
the trial that plaintiff was not a hona fide

holder, before maturity, of the note, of which
defendant was an accommodation indorser,

but that the same, at and after maturity, was
held and owned by a third party, and that suit

had been brought in the name of this plain-

tiff in order to shut out defendant from his

defense, as against the third party was good.

Union Trust Co. v. Banger, 8 Pa. Co. Ct. 99.

An affidavit of defense is sufficient where it

states that plaintiff is not a hona fide holder

for value, that they were transferred to him
to avoid a defense, and that he became the

holder of them with full knowledge that there

was a failure of consideration, " all of which
is true to the best of deponent's knowledge

and belief, and which deponent expects to be

able to prove on the trial." Newbold v. Ber-

nard, 15 Pa. Co. Ct. 118.

94. Fowler v. Willis, 4 Tex. 46.

95. Forepaugh v. Baker, (Pa. 1888) 13

Atl. 465.

90. Bostwick v. Bryant, 113 Ind. 448, 16

N. E. 378.

Allegation on belief.— An allegation that

defendant believed and expected to prove that

plaintiff held the note for collection only, for

the benefit of the payee, who had given no

consideration, and did not state that defend-

ant was informed of the facts, or state any

circumstance upon which to found his belief

that plaintiff held for collection only is in-

sufficient. Woolverton v. Smith, 4 Wkly.
Notes Cas. (Pa.) 442; Gustine v. Curomings,
1 Wkly. Notes Cas. (Fa.) 105. But see Brown
V. Walton, 3 Wkly. Notes Cas. (Pa.) 76,
where an affidavit of defense alleging that
defendant was informed, believed, and ex-

pected to be able to prove that plaintiff was
merely a holder for collection, was held good.

97. Mumford v. Weaver, 18 R. I. 801, 31
Atl. 1.

98. Hubler v. Pullen, 12 Ind. 567.

99. Tillou V. Britton, 9 N. J. L. 120; Ad-
ams V. White, 1 Fed. Cas. No. 68, 16 Leg.
Int. (Pa.) 293, 7 Pittsb. (Pa.) 21, 2 Pittsb.

leg. J. 41. But an affidavit of defense set-

ting forth that the note in suit was obtained
or put into circulation by fraud or undue
means is sufficient to overcome plaintiff's

vrima facie title. Lerch Hardware Co. v. Co-
lumbia First Nat. Bank, (Pa. 1886) 5 Atl.

778.

Fraudulent negotiation.— Allegations that
defendant made the note to his own order, in-

dorsed it, and delivered it to a broker to be
discounted; that the broker told defendant
he could not discount it, and would return it,

when in fact he had fraudulently negotiated

it, of which defendant had no knowledge un-
til he received notice of its maturity from
plaintiff; and that he had no means of know-
ing whether plaintiff gave value for it or
not are sufficient to prevent judgment. Bruner
V. Adams, 1 Wkly. Notes Cas. (Pa.) 390.

In fraud of bankrupt law.— An answer by
the maker, alleging that the transfer was in

fraud of the bankrupt law, because made to

prefer creditors of the transferrer, states no
defense. Frenzel v. Miller, 37 Ind. 1, 10

Am. Rep. 62.

Fraud of copartner.— In an action against
one partner on a firm note by an indorsee
thereof, an affidavit of defense that it was
made without defendant's knowledge or con-
sent by his copartner for his own private use,

sufficiently alleges fraud to require plaintiff

to prove that he purchased it for value before
maturity. Real-Estate Invest. Co. v. Smith,
148 Pa. St. 496, 30 Wkly. Notes Cas. (Pa.)
80, 24 Atl. 59. An affidavit of defense, in an
action on a note, by an indorsee thereof,
fraudulently executed by a member of a part-
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(tii) Knowledge of Infirmity. Where prima facie plaintiff is a l)ona

fide holder, the defense i-elied on must be supplemented by averments of notice

to, or knowledge by, plaintiff of the infirmity complained of before the acquisition

by him of the instrument in snit.' If such notice or knowledge is inferential or

iiership for his private use, need not allege

that the indorsee was not a hona fide holder
without notice. Tradesmen's Nat. Bank v.

Baehenheimer, 5 Pa. Dist. 218.

Necessity of alleging notice.— An affidavit

of defense alleging that the note in suit was
given in payment of goods sold by the payee
to defendant, that thereafter a new contract
was made, by which other notes were given
in satisfaction of the note in suit, which was
to have been returned, and that defendant
made demand on the payee for its return, and
had every reason to believe it to have been in

his possession, and that he passed it to plain-

tiff in fraud of defendant's rights, is sufficient

to prevent judgment, without alleging that
plaintiff had notice of the fraud. Gordon v.

Stilz, 5 Wkly. Notes Cas. (Pa.) 169. A
special plea in an action by the indorser

against one of two makers, setting forth that
the note was fraudulently made and put in

circulation, is a, sufficient notice to require

plaintiff to prove that he is a 6omo fide holder.

Albietz V. Mellon, 37 Pa. St. 367.

1. Colorado.— Posey v. Denver Nat. Bank,
7 Colo. App. 108, 42 Pac. 684.

Florida.— Hancock v. Hale, 17 Fla. 808.

Georgia.— Faulkner v. Ware, 34 Ga. 498.

/Kiflois.— Smith v. Doty, 24 111. 163; Eber-
sole v. Morrison First Nat. Bank, 36 111. App.
267.

Indiana.— Shirk v. Neible, 156 Ind. 66, 59
N. E. 281, 83 Am. St. Kep. 150; Hunter v.

McLaughlin, 43 Ind. 38; Hall v. Allen, 37
Ind. 541; Hubler r. Pullen, 12 Ind. 567;
Bradley v. Ward, 6 Blackf. (Ind.) 190.

Jou-a.—-Lane v. Krekle, 22 Iowa 399; Clapp
t: CJedar County, 5 Iowa 15, 68 Am. Rep. 678;
Stein r. Keeler, 4 Greene (Iowa) 86.

Kentucky.—Cason v. Grant County Deposit
Bank, 97 Ky. 487, 17 Ky. L. Rep. 344, 31

S. \V. 40, 53 Am. St. Rep. 418.

Maryland.— Banks v. McCosker, 82 Md.
518, 34 Atl. 539, 51 Am. St. Rep. 478.

Massachusetts.— See Goddard i: Lyman, 14

Pick. (Mass.) 268.

Ohio.— Wisenogle v. Powers, 4 Ohio Dec.
(Reprint) 232, Clev. L. Rep. 141; Allen v.

Johnson, 20 Ohio Cir. Ct. 8, 11 Ohio Cir. Dec.
42.

Pennsylvania.— Forepaugh v. Baker, ( Pa.
1888) 13 Atl. 465; Miller v. Royer, 1 Wkly.
Notes Oas. (Pa.) 62.

Tennessee.—Grissom v. Fitc, 1 Head (Tenn.)

332.

Bui see Alabama Nat. Bank v. Halsey, 109
Ala. 196, 19 So. 522; Huntington First Nat.
Bank v. Ruhl, 122 Ind. 279, 23 N. E. 766,

which hold an allegation of notice of fraud
to be unnecessary.

Existence of defense prior to assignment.

—

Under the Indiana statute to render any de-

fense to the note available against the as-
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.signee it should bo alleged that the- defense

existed at the time or before notice to de-

fendant of the assignment. Rosenthal v.

Rambo, 28 Ind. App. 265, 62 N. E. 637.

Failure of consideration.— An answer al-

leging in one paragraph total want of consid-

eration, and in another a want of considera-

tion except as to part of the amount, and
each alleging notice to plaintiff at the time
of the transfer, puts the bona fides in issue.

Citizens' Bank v. Leonhart, 126 Ind. 206, 25
N. E. 1099.

Payment.—A plea in an action on a sealed

note brought by the assignee of the payee
against the maker should state that the pay-
ment was made before notice of the assign-

ment. Helms V. Sisk, 8 Blackf. (Ind.) 503.

Set-off.— When the defense to an action on
a promissory note given in payment for land

is that the holder of the note acquired it

with notice that the maker claimed a set-off

for taxes on the land paid by him, and for

which his vendor was liable, the answer should

aver that the vendee had received, or was en-

titled to receive, from the vendor, a deed

with covenants of general warranty. Scott v.

Cantrell, 26 Ark. 226.

Agreement with payee.— Pleas that the

note was given for stock under an agreement
by the payee to take it back at deiEendant's

request; that defendant's request was refused

by the payee who was insolvent; and that

plaintiff, a corporation, took the note with
notice of these facts ; also that the payee was
insolvent; that the stocks had greatly de-

preciated; that defendant tendered a return

of the stock and demanded a return of the

noie before its maturity; that the payee who
was the cashier of plaintiff conspired with

the latter to defraud defendant ; that plaintiff

was not a 6ojto fide purchaser of the note,

but took it after maturity with notice of de-

fendant's equities, and that defendant pur-

chased the stock under misrepresentations as

to its value and paid more than par therefor

set up a good defense in equity if not in law,

in view of the insolvency of the payee. Cor-

dell First Nat. Bank v. Adams, 92 Ga. 545,

17 S. E. 924.

Transferrer party to fraud.—An affidavit of

defense, averring with particularity fraud in

its execution, and that it was passed to plain-

tiffs by one who was the active agent in com-

mitting the fraud, establishes a good defense

cgainst any but a bona fide holder for value

before maturity, and puts plaintiffs upon
proof of their right as such holders. Gere v.

Unger, 125 Pa. St. 644, 24 Wkly. Notes Cas.

(Pa.) 7, 17 Atl. 511.

Transfer to one of several payees.—^Where
several payees of a promissory note unite in

indorsing the same to one of their number,
the latter acquires the interest only of his
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circumstantial, facts and circumstances which will warrant a conclusion of knowl-
edge must be detailed,' but notice need not be averred where by statute defenses

available against an assignor may be interposed in an action by his assignee.^

m. Presentment, Protest, and Notice— (i) Presentment. To put the fact

of presentment or demand in issue it must be appropriately denied/ It has been
held, however, that an issue is made by a plea of the general issne,^ by a defense
in the form of a plea of nil debet,^ and in an action on a note payable at a par-

ticular place by a person named by a denial of presentment to such person ;'' and
where a note is payable at a place in another state, an averment of no demand at

such place, and tliat by the law of such state defendant was discharged, is suffi-

cient to raise an issue.* A plea of no demand is unavailable to the maker,' and
the denial of an allegation of protest unnecessarily made does not controvert
separate allegations of demand and refusal.^"

(ii) Protest. An allegation of protest for non-payment may be denied
generally," but a plea which fails to state dishonor before the commencement of

the action ''' or the denial of an allegation imnecessarily made '' forms no issue.

Essociate payees in the note and is not en-

titled to protection as a purchaser for value.

And if in an action brought by him upon the

note the answer sets up a total want of con-

eideration for the note, in matter and man-
ner sufficient to defeat the action, had it been
brought in the name of the payees, it is not
necessary to allege notice to, or knowledge in,

plaintiff, of the entire worthlessness of the

consideration. Saxton v. Dodge, 57 Barb.

(N. Y.) 84.

Defense against assigned note.—-A maker
of a I.on-negotiable note setting up a defense

against its purchaser must allege in his an-

swer that the defense existed before notice to

him of the assignment. Rosenthal v. Kambo,
(Jnd. App. 1902) 62 N. E. 637.

2. Clarion Second Nat. Bank o. Morgan,
165 Pa. St. 199, 35 Wkly. Notes Cas. (Pa.)

484, 30 Atl. 199, 44 Am. St. Pep. 652; Stitt

r. Garrett, 3 Whart. (Pa.) 281.

Suspicious circumstances.— An aAerment
that plaintiff took the instrument under cir-

cumstances of suspicion sufficient to put him
on inquiry is insufficient. Stitt v. Garrett, 3

Whart. (Pa.) 281.

Notice by officer of plaintiff.—An averment
that the payee was an officer of plaintiff and
" had notice of the entire transaction " with-

out stating what the transaction was is in-

sufficient. Superior Nat. Bank v. Stadelman,

153 Pa. St. 634, 32 Wkly. Notes Cas. (Pa.)

143, 26 Atl. 201. And an affidavit of defense

alleging that, from the indorsee's position as

treasurer of plaintiff, he should have known
of the failure of the consideration and that

affiant believed that the indorsee knew such

facts, is insufficient to charge that the in-

dorsee had actual notice. Dwight v. Hering,

18 Wkly. Notes Cas. (Pa.) 38.

3. Nisbett v. Brown, 30 Ark. 585.

4. Instances of sufficiency.— An averment

that demand was not made of the maker per-

sonally or at his usual place of business is

sufficient to entitle an indorser to a jury to

determine whether the demand if made at all

was made at a reasonable time. Ashton v.

Dull, 31 Leg. Int. (Pa.) 61, 6 Leg. Gaz. (Pa.)

71. And an averment that plaintiff never
made any demand on affiant for payment, al-

though they had numerous business dealings
together after the note fell due, in which af-

fiant had collected sums of money from plain-

tiff, is sufficient. Gross v. Cloud, 14 Wkly.
Notes Cas. (Pa.) 225.

Readiness to pay— Tender.— In Kentucky
a plea of no demand at the place of payment
must be accompanied by an allegation of a
readiness to pay and a tender into court.

Commonwealth Bank v. Hickey, 4 Litt. ( Ky.

)

225; Baker v. Phelps, 12 Ky. L. Rep. 387.

5. Pawcatuck Nat. Bank v. Barber, 22 R. I.

73, 46 Atl. 1095.

6. Marion, etc., R. Co. v. Hodge, 9 Ind.

163.

7. Upper Canada Bank r. Sherwood, 8

U. C. Q. B. 116.

8. Although the court has personal knowl-
edge that such is not the law. Pryor t.

Wright, 14 Arl£. 189.

9. Kirkman v. Allen, 17 Ind. 216, where
defendant answered that plaintiff is not a
resident of the state, but resides in one of

the New England states, in which one he did

not know; that no demand had been made
before suit was brought; and that he did not
know where to make payment, but was al-

ways ready to pay.
10. Brennan v. Lowry, 4 Daly (N. Y.

)

253.

11. Decorah First Nat. Bank v. Day, 52
Iowa 680, 3 N. W. 728 ; Bartlett v. Jones, 4

Ohio Dec. (Reprint) 292, Clev. L. Rep. 219.

Contra, Fidelity Ins. Co. v. Sarmiento, 2

Wkly. Notes Cas. (Pa.) 244, holding that
in an action on a bill of exchange by the
holder against the drawer, an affidavit of

defense alleging that the copy filed was not
such as would entitle plaintiff to judgment
for want of an affidavit of defense, because
it did not set forth that the bill was pre-

sented, or that it was not accepted or pro-

tested, is insufficient.

12. Wood V. Stevenson, 16 U. C. Q. B. 527.

13. Brennan v. Lowry, 4 Daly (N. Y.)

253.
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(hi) Notice. Want of notice of dishonor " or negligence in giving notice "

ranst be affirmatively pleaded. So in an action on a foreign bill an averment of
want of notice must also aver -that it could have been given.^^ It is not enough
to deny the receipt of notice. It must also be averred that no notice was given
in fact or that due diligence was not exercised ; " although it has been held that
a denial of the receipt of due notice of non-payment or of knowledge of protest
is a denial of constructive notice arising from the due sending as well as of actual

notice arising from its receipt.'^ It has been held that a plea of the general
issue,'' or an allegation that notice was never sent ^ is sufficient, but a plea in the
form of a negative pregnant is not.^'

(iv) TPk/FE^

—

(a.) Of Demand mid Notice. An allegation in the complaint
of a waiver of demand and notice is met by a general denial,^ but an answer to

a complaint alleging waiver of notice of non-payment, which alleges concealment
of the fact of non-payment, is insufficient unless it specially avers the facts of
such alleged concealment.^' So an answer that demand was waived after

maturity is not frivolous where the complaint alleges a waiver at or about
maturity.^

(b) Of Protest. "Where protest fees are claimed a waiver of protest to be

14. Information and belief.— An averment
by an indorser that he " is informed " that
the protest and certificate were not actually
made by a notary, without an allegation that
it is believed by him, or denying actual no-
tice, is insufficient. Cake v. Stidfole, 31
Leg. Int. (Pa.) 93.

An averment that notice did not arrive at
defendant's place of business to the best of
defendant's knowledge and belief is insuffi-

cient because it is vague and evasive. Fele-

meyer v. Ebert, 16 Wkly. Notes Cas. (Pa.)

254.

Notice at place designated in note.— Where
below the maker's signature on a note was
written, " Notice to 623 Walnut street," and
the notary's return of protest showed that
demand was made at that place, an affidavit

of defense in an action thereon alleging that
demand was not made at the maker's resi-

dence or place of business, although he had
one in the city, is not sufficient to prevent
judgment. Stone v. Bonsall, 1 Wkly. Notes
Cas. (Pa.) 4.

Special plea and general issue.— Where the
complaint on a note alleges its due protest

and notice thereof to an indorser, a special

plea by the latter that he was never legally

notified of the protest is demurrable where
he also pleads the general issue, since the
allegation of notice in the complaint hav-

ing been necessary the special plea was
merely a repetition of the plea of the general
issue. Carter v. Odom, 121 Ala. 162, 25 So.

774.

Traverse by maker and indorser of due no-

tice as alleged in two counts on separate
notes is good on special demurrer, being dis-

tributive. Tompkins v. Scott, 9 U. C. Q. B.
103.

Where an indorser wishes to defend in

equity against his liability for want of due
notice he must make such defense in his
pleading, especially where the case has been
conducted to a hearing, on the assumption of

[XIV. D. 2, m. (ill)]

recognition of his liability being fixed on
his part. He cannot for the first time raise
this question under a reference, ordering a
report as to the amount due to the holders
of the notes. Williams v. Bartlett, 4 Lea
(Tenn.) 620.

15. Moore v. Somerset, 6 Watts & S. (Pa.)
262.

16. Forchheimer v. Feistmann, Brightly
(Pa.) 86.

17. Edgerton v. Smith, 3 Duer (N. Y.)
614; Tradesmen's Bank v. Tillyer, 12 Pa. Co.
Ct. 452; Miller v. Vandike, 13 Wkly. Notes
Cas. (Pa.) 281; Cake v. Stidfole, 1 Walk.
(Pa.) 95.

18. Riggs V. Hatch, 21 Blatchf. (U. S.)

318, 16 Fed. 838.

19. Pawcatuck Nat. Bank v. Barber, 22
R. I. 73, 46 Atl. 1095.

General issue and special plea.— A special

plea that defendant was never legally notified

of the protest is a mere repetition of a prior

plea of the general issue and for that reason
the answer is demurrable. Carter v. Odom,
121 Ala. 162, 25 So. 774.

30. Wolf V. Jacobs, 187 Pa. St. 260, 41
Atl. 27.

An averment that defendant had never re-

ceived notice of dishonor from the indorsee
or his agent, although he lived only a few
squares from him, is sufficient. Gross v.

Cloud, 14 Wkly. Notes Cas. (Pa.) 225.

21. Treadwell e. Hoffman, 5 Daly (N. Y.)

207, where the complaint alleged that defend-

ant had " due notice," and he denied that he
had " due notice."

23. Defendant, answering by a general de-

nial, had a right to testify whether or not
the words waiving demand and notice were
on the note when he indorsed it. Bay View
Brewing Co. v. Grubb, 24 Wash. 163, 63 Pac.

1091.

23. Lowrey v. Steele, 27 Ind. 168.

24. Wyckofl v. Andrews, 60 N. Y. Super.
Ct. 196.
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available must be set up by a special plea,^' which must show that protest was
waived before dishonor.**

(t) Exhaustion of Remedy Against Maker. In an action by an
indorsee against the indorser a denial of notice of a suit against the maker is a

denial of an essential allegation." The general issue is sufiicient, without a plea

that the action was instituted before the return of an execution against the

maker ;^ but a plea that the maker was solvent at the maturity of the note is not

broad enough to controvert an allegation of his insolvency at the time the action

was commenced.^
n. Extension of Time— (i) In General. Extension of time for the payment

•of a note can only be pleaded in abatement ^ and must precede an answer in bar.'*

Hence it cannot be shown under the general issue,^ but the nature of the con-

tract or agreement to extend must be set out with reasonable particularity, that

the court may judge of its validity.^ It should likewise appear that the party

sought to be charged executed the instrument in pursuance of the agreement to

extend.^

(ii) Inconvenience or Ihipragticability op Payment at Maturity.

25. White v. Keith, 97 Ala. 668, 12 So.

«11.

26. A plea to a complaint on a promiasory
note claiming protest fees, which avers that
protest of the note was waived by the only
indorser on it on the day of maturity and
before protest, is insufBcient, in that it fails

to allege that the waiver was made before

dishonor. White v. Keith, 97 Ala. 668, 12

So. 611.

27. Marshall v. Pyeatt, 13 Ind. 255.

28. Woodward v. Harbin, 4 Ala. 534, 37
Am Dec 753

29. White v. Clayes, 32 111. 325.

30. Culver c. Johnson, 90 111. 91; Amberg
V. Nachtway, 92 111. App. 608; Glidden v.

Henry, 104 Ind. 278, 1 N. E. 369, 54 Am. Rep.
316.

'

31. Glidden v. Henry, 104 Ind. 278, 1 N. E.

369, 54 Am. Rep. 316.

32. Culver v. Johnson, 90 111. 91.

33. Bowman v. Citizens' Nat. Bank, (Ind.

App. 1900) 56 N. E. 39.

Executory or executed agreement.— It

should be shown whether the agreement is ex-

ecuted or executory. Juchter v. Boehm, 63

Ga. 71.

Guarantee of payee's indebtedness.—A plea

that defendant agreed to guarantee the pay-

ment of plaintiff's indebtedness to third par-

ties in consideration that the time of pay-

ment be extended until plaintiff should be dis-

charged of the indebtedness so guaranteed
and that defendant did guarantee such pay-

ment and was obliged to pay a sum larger

than that incurred by him on the instrument
in question is not a good plea of a covenant
never to sue, operating by way of release to

discharge the debt, or a plea not to sue for

a definite limited time. Allen v. Breusing, 32

111. 505.

Set-off.— An answer that after execution

of the note in suit plaintiff agreed that the

note should not be collected until a specified

time, that the amount due should be applied

to pay any damages sustained by plaintiff's

[13]

non-performance of the agreement, that dam-
ages were so sustained and setting off the
same against the note is not an averment of

an agreement to forbear until the time speci-

fied, but is a plea of set-off of such damages.
Williams i'. Taylor, 35 Conn. 592.

Remedy by special action.— In Durand v.

Stevenson, 5 U. C. Q. B. 336, it was held that
a plea that in consideration of certain notes

of a third party being deposited with plaintiff

as security, plaintiff agreed not to sue until

the notes of the third party should become
due, was not available as a plea in bar, but
that defendant's remedy was by a special ac-

tion for the breach of the agreement.

Sufficiency.—-An answer states a good de-

fense when it alleges that after delivery, in

consideration of the deposit of collateral with
plaintiff, it was agreed orally to extend the

time of payment and that plaintiff retains

said security and refuses to extend the time
or permit a renewal of the note. Commer-
cial Bank v. Hart, 10 Wash. 303, 38 Pac.
1114.

An answer claiming the privilege of an ex-

tension conferred by the note in terms and
alleging that plaintiffs knew of defendant's

claim at the time of instituting the action
is good on general demurrer, the fact of such
knowledge being determinable upon the facts.

Davis V. Weaver, (Tex. Civ. App. 1894) 27
S. W. 902.

A plea of an agreement by a former owner
to extend the time of payment and of notice

to plaintiff is good on general demurrer, al-

though it does not show that defendant was
a party to the agreement, that the considera-

tion moved from him, or that the agreement
was entered into for his benefit. Paddock
V. Jones, 40 Vt. 474.

34. A plea that plaintiff agreed by parol

never to sue and that after execution of the

note another agreement was made that if de-

fendant would sign the note as surety plain-

tiff would never sue, but would receive the

interest thereon, unless the maker should deny

[XIV, D, 2, n, (II)]
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Where the ground of defense is an agreement that if not convenient and jiracti-

cable to pay at maturity, time for the payment should be extended, the answer
must aver the inconvenience or impracticability.^

(ill) ConsiderationFor Extension. The answer must show that the agree-

ment to extend was based on a valuable consideration.'"

(iv) Interest. If the rate of interest to prevail during the extended time is

not set out it will be presumed to be the same as that provided for by the note.''"

0. Payment— (i) Specific or General Averments. Payment must be
affirmatively pleaded and the facts relied on to establish the defense stated with

reasonable fulness.^ There are holdings, however, to the effect that an allegation

of non-payment may be controverted by a general denial or an issue raised by a
general averment of payment.^'

the note; that the interest had been paid and
that the note had not been denied, is bad for

failing to show that the surety executed the

note in pursuance of the agreement. Withrow
V. Wiley, Z Ind. 379.

35. Costello D. Wilhelm, 13 Kan. 229

(where the only allegation in this connection

was that the agreement was made at a time
when plaintiff and one of the defendants were
settling up sundry matters between them-

selves and that the particular defendant at

the time of making the settlement paid cer-

tain moneys to plaintiff but failed to show
any connection between the settlement and
and the payment of moneys on the one side

and the agreement of plaintiff to extend the

time of the payment of the note on the other

side as would constitute one a, consideration

for the other) ; Atwood v. Lewis, 6 Mo. 392
(where a plea that it was agreed that if it

should not be convenient for defendant to pay
at maturity plaintiff would wait the conven-

ience of defendant in consideration of which
defendant agreed to pay interest, and that it

was not convenient to pay, was held insuf-

ficient for the reason that if defendant sus-

tained damage by being compelled to pay be-

fore it was convenient to him his remedy was
on the agreement )

.

36. Bowman v. Citizens' Nat. Bank, (Ind.

App. 1900) 56 N. E. 39; Costello i'. Wilhelm,

13 Kan. 229 ; Provines v. Wilder, 87 Mo. App.
162.

The consideration must be stated that the

court can judge for itself whether it was good

and valuable. Juchter v. Boehm, 63 Ga. 71.

Compare Aiken v. Posey, 13 Tex. Civ. App.

607, 35 S. W. 732, holding that an answer al-

leging that the extension of the time was
based on a '' valuable consideration," without

more specifically stating the consideration, is

not demurrable.

Deposit of collateral security.— On general

-demurrer a plea that the agreement was made
in consideration of certain valuable securities

placed in the hands of plaintiff as collateral

security is sufficient. Paddock v. Jones, 40

Vt. 474.

37. Commercial Bank v. Hart, 10 Wash.
303, 38 Pac. 1114.

38. California.— Pastene v. Pardini, 135

Cal. 431, 67 Pac. 681 ; Frisch v. Caler, 21 Cal.

71.

Indiana.— Hubler v. PuUen, 9 Ind. 273, 64
Am. Dec. 620.

Minnesota.— Marshall, etc., Bank v. Child,
76 Minn. 173, 78 N. W. 1048.

Nebraska.— Barker v. Wheeler, 62 Nebr.
150, 87 N. W. 20.

Pennsylvania.— Bank v. Muller, 2 Wkly.
Notes Cas. (Pa.) 50; Fluck v. Hope, 1 Wkly.
Notes Cas. (Pa.) 42.

Vermont.—• Jewett v. Winship, 42 Vt. 204.

Washington.— Richards v. Jefferson, 20
Wash. 166, 54 Pac. 1123; Columbia Nat.
Bank v. Western Iron, etc., Co., 14 Wash>
162, 44 Pac. 145.

Wisconsin.— Martin v. Pugh, 23 Wis. 184>

Failure to demur.— Failure to allege facts
will not invalidate the plea if no demurrer
is interposed. Heed v. Corry, (Tex. Civ. App.
1901) 61 S. W. 157.

An answer denying in the language of the
complaint that the note had not been paid
and that anything is due to plaintiff denies

immaterial averments only and raises no
issue. Hook v. White, 36 Cal. 299.

Transfer to defendant.— In an action by an
administrator to recover the purchase-price of

a note the allegation that plaintiff's intestate

for value and before maturity transferred the

note to defendant is a substantial plea of
payment. Hays v. Dickey, 67 Ark. 169, 53
S. W. 887.

Unsettled mutual accounts.— An affidavit

of defense that the notes were given as part

of a running account, which had never been

closed or settled, and that on opportunity

given for defendant to show his payments and
compare them with plaintiff's charges pay-
ment of such notes will appear is sufficient.

Hubbard v. French, 1 Pa. Super. Ct. 218, 37

Wkly. Notes Cas. (Pa.) 556.

39. Ball V. Putnam, 123 Cal. 134, 55 Pac.

773; Davanay v. Eggenhoff, 43 Cal. 395;

Chew V. Woolley, 7 Johns. (N. Y.) 399

(where defendant pleaded puis darrein con-

tinuance that he " did pay to the plaintiff

the several sums of money mentioned in the

plaintiff's declaration "
) ; Jewett v. Winship,

42 Vt. 204.

Under the Missouri code, in a suit on a

note, an answer stating that defendant made
two payments, "the last of which extin-

guished the note," is sufficient. Joy v. Cooley,

19 Mo. 645.

[XIV D, 2, n, (ii)]
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(ii) Part Pa yment. A plea of part payment must definitely show whether
it was made on the original debt or on the note for which it was given,** and a

plea of part payment to the assignor before defendant had notice of the assign-

ment and of payment of the remainder to the assignee to be sufficient must show
that the remainder was accepted by the assignee in discharge of the note.*' But
failure to definitely state the amount paid in part will not vitiate the answer
where the credits are unknown to defendant.*^

(hi) To Whom PaymentMADM. "While it has been held that the answer
should show to whom payment was made,** it has also been held that such a state-

ment is unnecessary.**

(iv) Payment OR Liability TO Third Person. A plea of payment to a
third person should aver that payment was actually made in pursuance of an
agreement between the parties,*^ the time, mode, and items of payment,*^ by
whom payment was made,*'' the authority of such third person to receive pay-
ment,** payment of the particular indebtedness intended,*' and where payments to

Under the New York code of procedure an
averment of payment is sufficient without fur-

ther allegations. Van Giesen v. Van Giesen,

10 N. Y. 316 [affirming 12 Barb. (N. Y.)

520].

Payments not alleged in complaint.—-Un-
der a general denial and a plea alleging the

circumstances, purpose, and consideration of

the note, but which does not put in issue the

amount alleged in the complaint to have been

paid thereon and the amount remaining un-

paid, proof of other payments than those al-

leged by plaintiff is admissible under the gen-

eral denial. Ball v. Putnam, 123 Cal. 134, 55

Pac. 773.

An averment of payment which is qualified

by a statement of facts which do not amount
to a payment is insufficient. Johnson v.

Breedlove, 72 Ind. 368.

Indorsements of payments appearing on
the note may be made a part of the plea.

Russell V. Drummond, 6 Ind. 216.

40. Vance v. Claiborne, 39 Tex. 398.

In an action on several notes a plea of pay-
ment and satisfaction of one is bad because
a plea in bar of the whole action which sets

up matter in bar of a part only. Johnson i'.

Breedlove, 72 Ind. 368.

41. Patterson v. Atherton, 3 McLean
(U. S.) 147, 18 Fed. Cas. No. 10,822.

42. Bobb V. Bancroft, 13 Kan. 123.

43. Batt V. Gaslight Co., 13 Wkly. Notes

Cas. (Pa.) 417.

44. McGrath v. Pitkin, 56 N. Y. Suppl. 398.

45. Allen v. Breusing, 32 111. 505, where

the answer alleged that plaintiff had agreed

to extend the time of payment of the note,

if defendant would guarantee the payment of

certain indebtedness of plaintiff to other per-

sons; that defendant had made such a guar-

anty, and by reason thereof had been com-

pelled to pay plaintiff's indebtedness.

46. Hahn v. Broussard, 3 Tex. Civ. App.
481, 23 S. W. 88.

47. A plea of indorsement and delivery of

the note by plaintiffs before commencement
of the action and payment to the indorsee is

bad because of the failure to aver by whom
the note was paid, since it was competent

for plaintiffs themselves to have paid it, taken
it up, erased the indorsement, and sued in
their own name. Hawkins v. Fellowes, 6
Dana (Ky.) 128.

Acknowledgment of debt.— A plea of pay-
ment without stating by whom is not an ac-
knowledgment of the debt by defendant, since
it might have been paid by someone else

who was liable. Blum v. Bidwell, 20 La.
Ann. 43.

48. Maynard v. Black, 41 Ind. 310.

As against an assignee a plea of payment
to the assignor should aver that the payment
was made before the assignment or before the
note matured. It is not enough to aver pay-
ment to the assignor before defendant had
notice of the assignment. Patterson r. Ather-
ton, 3 McLean (U. S.) 147, 18 Fed. Cas. No.
10,822.

Authority as to kind of payment.— Where
defendant pleads payment to plaintiff's at-

torney, who held the note for collection, it is

unnecessary to allege that plaintiff had au-

thorized his attorney to receive other pay-

ment than money. Hewett v. Thomas, 37 Tex.
520.

Ambiguity.— In an action by an executor
an answer alleging the death of the payee,

leaving property less than the amount al-

lowed by law to the widow, and that she had
paid expenses of funeral and last sickness;

that before his death decedent, owing no debts,

gave the notes to his wife ; and that defend-

ant, believing her to be the o^vner, paid the

amount due to her, and that she surrendered
the notes— is either ambiguous, as based on
two distinct theories, or must be construed as

based on a gift inter vivos, and as such is

insufficient, alleging no delivery. Bingham v.

Stage, 123 Ind. 281, 23 N. E. 756.

49. A plea asserting that the note sued on
was indorsed to plaintiff by the payee for

the sole purpose of discharging a particular

note made by him to a third party, and that
the payee, after the maturity, directed the

maker to pay the money to the third party,

which was done, is bad, without averring
that the payment was made to the third party
in discharge of the particular note which it

[XIV, D, 2, 0, (IV)]
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plaintiff and to others on his behalf are relied on the payments respectively made
to each should be stated.^ "Where defendant defends on the ground that he
ought to pay another than plaintiff, he must show that he is defending in privity

with such other and with his assent.^'

(v) Payment by Otber Party to Instrument. After an indorser has-

pleaded he cannot by a plea puis darrien avail himself of a subsequent payment
by the maker.'^

(vi) Offer to Pay, Readiness, and Tender. The plea of an offer to

pay in property as permitted by the terms of the instrument must state the offer

and when it was made or that an instrument sufficient to pass title was tendered.^
So a plea alleging readiness and willingness to pay as agreed must also allege a
readiness to pay ever since and up to the time of the action, and follow it by a
tender into court.^

(vii) Change of Place of Payment. The time and consideration of an
agreement to change the place of payment in consideration of a part payment
before maturity should be definitel}' pleaded.^^

(viii) Joinder of Pleas, "^he joinder of a plea of set-off, with a plea of
payment from collateral security is not obnoxious,^* nor is an answer setting up
the acceptance of a new note under a composition agreement, and the pendency
of bankruptcy proceedings, within the scope of the rule against double plead-

ing.^'' But an answer alleging plaintiff's indorsement prior to that of defendant
and before delivery and that plaintiff negotiated and paid the note in suit and
released defendant is bad for duplicity.^

(ix) Payment Otherwise Than by Terms of Instrument— (a) In
General. Not only must an agreement to satisfy the debt otherwise than as pro-

vided for in the instrument be alleged, but also performance of the agreement or
a tender in accordance with its terms.^'

(b) Receipt of Money or Property. A general statement of the receipt of

money or property or the proceeds thereof sufficient to pay the indebtedness on
the instrument is insufficient,*" without an averment that it was received as pay-

was the object of the indorsement to dis- for the maker and apply them to payment of

charge. Alsobrook v. Deshler, 10 Ala. 698. the note, and that a sufficient sum has been
50. Eastham r. Patty, (Tex. Civ. App. collected to pay the same is sufficient. Mer-

1902) 69 S. W. 224. rill v. Randell, 22 111. 227.

51. Canadian Bank of Commerce v. Ross, 60. Greenwood First Nat. Bank v. Wilbern,
22 U. C. C. P. 497. (Nebr. 1902) 90 N. W. 1126.

52. Commercial Bank v. Love, 19 Wend. Sales by defendant to plaintiff.— That de-

(N. Y.) 98. fendant, after the note was given, sold logs

53. Parker v. Morton, 29 Ind. 89. to plaintiff at a stipulated price exceeding the

54. Greeley v. Whitehead, 35 Fla. 523, 17 amount of such note, and that plaintiff agreed

So. 643, 48 Am. St. Rep. 258, 28 L. R. A. to apply such amount in payment of the note

286; Perdew v. Tillma, 62 Nebr. 865, 88 when it should become due, and pay defend-

N. W. 123. ant the balance, does not show a payment of

An allegation of payment to plaintifi's in- the note, although the facts are available by
testate of the main part of the note and a way of counter-claim. Dudley v. Stiles, 32

tender of judgment for the remainder is suffi- Wis. 371.

cient. Schackerman v. Vollrath, 1 Wkly. Instructions to coobligor.— An allegation

Notes Cas. (Pa.) 149. of delivery of property to plaintiff by defehd-

55. Colter v. Greenhagen, 3 Minn. 126. ant's coobligor with instructions to apply the

56. Babcock v. Callender, 17 Conn. 34. proceeds in payment of the note in suit is not

57. Deford v. Hewlett, 49 Md. 51. a plea of payment or satisfaction. Hook v.

58. Wilson v. Johnson, (N. J. 1894) 29 White, 36 Cal. 229.

Atl. 419. Collection of security.— Allegations "that
59. Beazley v. Gignilliat, 61 Ga. 187; the drafts and bills of exchange on which

Parker v. Morton, 29 Ind. 89; Perdew v. suit is brought in this case are renewals of

Tillma, 62 Nebr. 865, 88 N. W. 123; Rising other drafts and bills of exchange, of like

». Patterson, 5 Whart. (Pa.) 316. amounts, payment of all of which was secured

Collection by third party.— A plea that by to said plaintiff by a certain mortgage," and
agreement a third party was to collect moneys that " the amount of said mortgage and judg-
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raent in whole or in part," or that the proceeds of the property were received,*^

under an agreement that it should be so applied.^^

(c) Acceptance of Substitute For Payment. An answer of payment by the

substitution of another note for that sued on,** by the guaranty of plaintiff's debt

to a third person,*' or by the giving of an order on a third person,** must allege

an acceptance thereof in discharge of defendant's liability. In the last case the

answer should also allege that the order was of value or was honored.*'

(x) PiscRABGE OB Relmase— (a) In General. Where the defense inter-

posed is the release or discharge of defendant by agreement of the parties or by
operation of law, all the facts necessary to constitute the defense must be explicitly

averred.*'

ment thereon is sufficient to fully cover the
entire amount of all notes, acceptances and
indebtedness held " by plaintiff against de-

fendant, and " that the said plaintiff has in
the manner aforesaid received payment in full

of the notes, drafts and bills of exchange
upon which this action is founded " are not
open to the objection that it was a mere
statement of defendant's conclusions from
facta not disclosed. Warren Nat. Bank v.

Seneca Oil Works, 175 Pa. St. 580, 38 Wkly.
Notes Cas. (Pa.) 281, 34 Atl. 859.

Failure to enforce security.— A plea that
defendant pledged collateral which plaintiff

failed to collect must further aver that the
collateral became uncollectable through plain-

tiff's negligence. Hawley Bros. Hardware
Co. V. Brownstone, 123 Cal. 643, 56 Pac. 468.

61. Homas v. McConnell, 3 McLean (U. S.)

381, 12 Fed. Cas. No. 6,656.

Collection of insurance moneys.— A plea
that, in pursuance of an agreement between
defendant, plaintiff, and the mortgagee in pos-

session of property mortgaged to secure the

payment of a note in suit, plaintiff and the

mortgagee collected insurance moneys paid for

a loss sustained on the mortgaged property

and that the note was fully paid therefrom is

a sufficient plea of payment. Hailey First

Nat. Bank v. Bews, 2 Ida. 1175, 31 Pac. 816.

Assignment for creditors by other party to

note.— A plea by the payee of a bill of ex-

change that the drawer had assigned his prop-

erty for the benefit of another creditor first,

and then for plaintiff's benefit, is insufficient,

if it does not aver that there was sufficient

property to pay the preferred creditor. Mc-
Carthy V. Roots, 21 How. (U. S.) 432, 16

L. ed. 162.

62. Homas v. McConnell, 3 McLean (U. S.)

381, 12 Fed. Cas. No. 6,656.

63. In a suit by an indorser an answer

that plaintiff had been fully paid by moneys

received by him from the estate of a deceased

maker and from other sources is bad for want

of averments that plaintiff received such mon-

eys under circumstances which made him in-

debted to the estate therefor, and that it had

been agreed that such indebtedness should

operate -pro tanto as a, payment of the money

sued for. Johnson v. Breedlove, 72 Ind. 368.

64. Witz V. Fite, 91 Va. 446, 22 S. E. 171.

Retention of renewal note.—An affidavit of

defense, which sets up that defendants mailed

plaintiffs a renewal note for the amount sued
for and a check for the balance, including in-

terest for the renewal note, and that the check
was retained and applied on account by plain-

tiffs, is sufficient to prevent judgment on the

note. Wolff V. Jolly, 31 Pittsb. Leg. J. N. S.

194..

65. Allen v. Breusing, 32 111. 505.

66. Taylor i;. Purcell, 60 Ark. 606, 31 S. W.
567.

Damages for non-payment.—A plea setting

out an accord and satisfaction as to part of

the debt, by the acceptance of an order made
long after the maturity of the note, and al-

leging a set-off as to the residue is bad for

failing to answer a claim for damages for

non-payment from the time the note was due
until the time the order was given. Playter

V. Turner, 5 U. C. Q. B. 555.

67. Taylor v. Purcell, 60 Ark. 606, 31

S. W. 567.

An allegation that defendant " indorsed " a

check which should have been applied to the

note is insufficient for failing to state an in-

dorsement to plaintiff or for his benefit, or

that the check was paid. Taylor v. Purcell,

60 Ark. 606, 31 S. W. 567.

68. Maness v. Henry, 96 Ala. 454, 11 So.

410; Mitchell v. Friedley, 126 Ind. 545, 26

N. E. 391 ; Kelso v. Fleming, 104 Ind. 180, 3

N. E. 830 ; Marshall v. Mathers, 103 Ind. 458,

3 N. E. 120; Nill v. Comparet, 15 Ind. 243;

Larimore v. Wells, 29 Ohio St. 13 ; Roche v.

Kempt, 33 U. C. Q. B. 387.

Bankruptcy.— In an action on a firm note

^. plea that some of the copartners had been

adjudicated bankrupts is insufficient. Pas-

tor V. Hicks, 3 Wkly. Notes Cas. (Pa.) 63.

Parol agreement.— An agreement not re-

quired to be in writing need not be averred

to be in that form. Carpenter v. McClure,

37 Vt. 127.

Alteration.— A plea by an indorser that,

since the execution of the note and delivery

thereof to plaintiff, she has, without the

knowledge and consent of defendant, an in-

dorser, erased and changed the same for the

purpose of releasing another indorser whereby

he was released is defective, because too

general and indefinite. Soharf v. Moore, 102

Ala. 468, 14 So. 879.

Cancellation of instrument.— An allegation

that plaintiff agreed to cancel and deliver

up a note on return of the consideration

[XIV. D. 2. 0, (x). (a)]
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(b) Consideration For Release. An answer setting up as a defense a release

from liability must aver a sufficient consideration therefor.™

(c) Performance of Conditions. Where the alleged release was by agree-

ment, the answer should aver a performance of all the conditions necessary to

effect a discharge according to its terms,™ and if it appears that the agreement
has been fully executed, satisfaction and discharge are sufficiently alleged. '^

(d) Fore%gn Laws. A plea of a discharge by the laws of a foreign state

should specify such laws and set out the facts which operated to extinguish the
liability.'^

p. Set-Off, Counter-claim, and Cross Complaint— (i) Set-Off and Countfb-
Claim— (a) Mode of Pleading. Statements of fact in an answer to a complaint
on commercial paper, which if properly pleaded would entitle defendant to

affirmative relief are not available by way of set-off or counter-claim unless

pleaded as such.''^ If the allegations are sufficient either as a defense or counter-

therefor is not an allegation that the instru-

ment was canceled or destroyed. Diven v.

Spieer, 1 Kan. 103.

Rescission of contract on which note is

based.— A plea averring the rescission of the
contract for which the note sued on was
given must show that by the rescission the
note was to be surrendered. Childers v.

Smith, 10 B. Mon. (Ky.) 235.

Judgment on original debt.—A mere recital

in the answer, in an action against the in-

dorser of a note, that plaintiff, in a former
action against the maker of the note, re-

covered a judgment against him on the orig-

inal debt, does not present the defense that
plaintiff had elected to retain the debt and
surrender the note. Carter v. Howard, 17
Misc. (N. Y.) 381, 39 N. Y. Suppl. 1060.

Participation of plaintifi.— An answer in
an action on an individual note that it was
given for a joint debt and secured by a joint
mortgage to plaintiif, who intrusted it to the
joint debtor as custodian, and that the latter
transferred it to defendant for his personal
indebtedness, fails to connect the plaintiff

with the transaction. Johnson r. Tabor, 4
Colo. App. 183, 35 Pac. 199.

Submission to arbitration.—A plea that
all matters in controversy was submitted to

arbitrators three days before the execution
of the note sued upon, but which does not
aver that the consideration of the note was
among the matters submitted, is not suflBcient.

Armstrong v. Webster, 30 111. 333.

Inconsistency.—Where the answer contains
a, general denial and also pleads payment,
a demurrer to a plea in bar that plaintiff had
released the cause of action sued on for a
valuable consideration is properly sustained.
Whiteley Malleable Castings Co. v. Beving-
ton, 25 Ind. App. 391, 58 N. E. 268.

69. Scharf v. Moore, 102 Ala. 468, 14 So.

879; Maness v. Henry, 96 Ala. 454, 11 So.
410, Gibson v. Weir, 1 J. J. Marsh (Ky.)
446.

InsufScient averments.— A plea that, " af-

ter the plaintiff informed defendant of his
discharge as endorser on the draft in said

plaintiff's declaration mentioned, the said de-

fendant, in consideration of the said dis-

[XIV, D. 2, 0, (x), (b)]

charge, paid and discharged other pretended
demands held by the said plaintiff against
the said defendant, which the said defendant
did not consider and believe he was legally
bound to pay," does not set up a legal or
equitable consideration for a discharge, but
only an alleged reason for paying other
claims held by plaintiff. Fridenberg c. Kob-
inson, 14 Fla. 130.

70. Parks v. Zeek, 53 Ind. 221; Childers
V. Smith, 10 B. Mon. (Ky.) 235.

71. Jaffray v. Hunter, 15 N. Y. App. Div.
115, 44 N. Y. Suppl. 639, where the answer
alleged that defendant being indebted to
plaintiffs transferred his property in trust
for them; that they agreed to deduct five

thousand dollars from defendant's debt, if he
would take charge of and dispose of the
property so transferred, that he did dispose
of it and paid the proceeds to plaintiffs who,
without allowing the five thousand dollars,
applied all the proceeds to the original debt,
that plaintiffs never denied the right to the
credit but promised to allow it in the future,
that defendant continued to deal with plain-
tiffs, and tnat afterward he became indebted
to plaintiffs, for which indebtedness he gave
two notes for two thousand five hundred
dollars each, but did not claim the credit be-

cause in fear that it would prevent him from
obtaining an extension on other commercial
paper.

72. Ticknor v. Voorhies, 46 Mo. 110.

Amendments.— A plea of a discharge under
a specified insolvent law of another state,
" and the acts amending the same," is fatally

defective if it fails to state the amendments.
Hempstead v. Reed, 6 Conn. 480.

73. Allen v. Breusing, 32 111. 505; Bates
V. Kosekrans, 37 N. Y. 409, 4 Transcr. App.
(N. Y.) 332, 4 Abb. Pr. N. S. (N. Y.) 276
[affm-ming 23 How. Pr. (N. Y.) 98]; Pratt
V. American Pneumatic Tool Co., 50 N. Y.
App. Div. 369, 63 N. Y. Suppl. 1062 ; Prentiss
I'. Graves, 33 Barb. (N. Y.) 621; Com-
mercial Bank v. Toklas, 21 Wash. 36, 56 Pac.

927; Schmitz v. Schmitz, 19 Wis. 207, 88
Am. Dec. 681.

In Massachusetts another note on which
plaintiff is indebted (Sargent v. Southgate, 5
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«laim, but do not purport to set up the latter they will be treated as presenting a

defense.'*

(b) Subject -Matter. The rules of pleading relative to counter-claim and set-

off apply to actions on bills and notes or like instruments, so that a cause of action

to be available to defendant by way of affirmative relief must have arisen out of

the contract or transaction on which the action is brought or be connected with
the subject of the action,'^ or it may be any other cause arising on contract* and
existing at the commencement of the action," but not a claim or demand arising

out of or sounding in tort.''' Defendant is not precluded from setting up a

-counter-claim, for the reason that the court would have no jurisdiction of au
original action based on the subject-matter of the claim."

Pick. (Mass.) 312, 16 Am. Dec. 409) or an
account against him must be filed By way
of set-off (Clarlc v. Leach, 10 Mass. 51).

If the pleading shows that it is intended as
a counter-claim against the payee it cannot at
the same time be considered as an answer to

plaintiff's cause of acilon. Gabe v. McGin-
nis, 55 Ind. 372.

There should be a prayer of set-off.— Al-

len V. Breusing, 32 111. 505; Bates v. Hose-
krans, 37 N. Y. 409, 4 Transcr. App. (N. Y.)
332, 4 Abb. Pr. N. S. (N. Y.) 276 [affirming
23 How. Pr. (JSr. Y.) 98].

74. Burrall v. De Groot, 5 Duer (N. Y.)
379; McConihe v. Hollister, 10 Wis. 269.

75. Harris v. Randolph County Bank, 157
Ind. 120, 60 N. E. 1025; Hughes v. Snure,
22 U. C. Q. B. 597.

Principal and agent.— In an action on a
note given for plaintiff's services, an answer
that plaintiff agreed to obtain a loan for

defendant, that they paid the full commis-
sions thereon, but that he failed to procure

the full amount and refused to return the

commission received by him on that part

which defendants did not receive states a
good counter-claim. Slade v. Montgomery,
53 N. Y. App. Div. 343, 65 N. Y. Suppl. 709.

Master and servant.— That plaintiff while

in defendant's employ defaulted in his ac-

counts and charged himself with the deficits

is a proper subject of counter-claim in an ac-

tion by him on a note given for hia salary.

Slade V. Montgomery, 53 N. Y. App. Div.

343, 65 N. Y. Suppl. 709.

Landlord and tenant.— Failure of the land-

lord to make promised repairs and damages

to the tenant in consequence of such failure

constitute a good counter-claim in an action

on a note given by the latter to the former

for rent. Murphy v. Farley, 124 Ala. 279,

27 So. 442.

Breach of contract for which note given.

—

Defendant may counter-claim a cause of ac-

tion for damages sustained by a breach of

the contract between plaintiff and defendant,

which was the consideration of the note.

Hurst V. Combs, 17 Ky. L. Rep. 84, 30 S. W.
416 ; Burns v. Jordan, 43 Minn. 25, 44 N. W.
523; Heebner v. Shephard, 5 N. D. 56, 63

N. W. 892.

Overcharges for goods fer which the note

was given in an amount exceeding the sum
due on the note are a proper subject of

covinter-claim. Briggs v. Freedman, 9 N. Y.
Civ. Proc. 73.

Tender.— In an action on a note payable
at a bank in another state, a plea bv way of

set-off that pending a suit within the state

defendant offered payment of the debt and
costs in the bills of the bank and in pur-
suance of the laws of the foreign state is

sufficient. Vermont State Bank v. Porter, 5

Day (Conn.) 316, 5 Am. Dec. 157.

Where mutual accounts are settled by the
giving of a note the maker cannot set off

an account thus settled. Bower v. Douglass,
25 Ga. 714.

Partial failure of consideration as ground
of counter-claim see supra, XIV, D, 2, f.

How question of availability raised.—
Whether a counter-claim is one that could be
interposed in the action is a question that
can only be raised by demurrer and cannot
be raised at the trial by motion. Decorah
First Nat. Bank v. Laughlin, 4 N. D. 391,

61 N. W. 473.

76. Wakefield v. Spencer, 8 Minn. 376.

Breach of independent contract.— Damages
sustained by the maker by breach of an in-

dependent contract, which by agreement be-

tween the parties might be offset against the

note. Williams v. Taylor, 35 Conn. 592.

A counter-claim based on the payment of a
prior note which had been fraudulently al-

tered is insufficient if it fails to aver that
the note was paid or given without considera-

tion. Decorah First Nat. Bank v. Laughlin,
4 N. D. 391, 61 N. W. 473.

Replevin for property mortgaged to secure

note.—- Under a general denial in replevin
for property mortgaged to secure the pay-

ment of a note held by plafntiff defendant
may set up an indebtedness of plaintiff to de-

fendant existing at the commencement of

the suit in an amount equal to the amount
due on the note. Davis t;. Culver, 58 Nebr.
266, 78 N. W. 504.

77. Roldan v. Power, 14 Misc. (N. Y.)

480, 35 N. Y. Suppl. 697, TO N. Y. St. 432;
Russ V. Sadler, 197 Pa. St. 51, 4« Atl. 903;
Harris v. Snider, 9 Humphr. (Tenn.) 743.

78. Harris v. Randolph County Bank, 157
Ind. 120, 60 N. E. 1025; Slade v. Montgomery,
53 N. Y. App. Div. 243, 65 N. Y. Suppl. 709.

See also Central Ohio R. Co. v. Thompson, 2
Bond (U. S.) 296, 5 Fed. Cas. No. 2,550.

79. Vail V. Jones, 31 Ind. 467.

[XIV, D. 2, p, (I), (b)]
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(c) Privity of Parties. As a rule privity of the parties is a prerequisite to
the right to set-off or counter-claim.™ However by statute in one jurisdiction, at

least in an action against several defendants, any one of whom is principal and
the other sureties, a claim in favor of the principal defendant and against the
plaintiff or any former holder of the note or other contract may be pleaded as a
set-off by the principal or any other defendant,^' and although the contrary has
been held,^ the better view seems to be that in an action on behalf of an insol-

vent bank against an accommodation maker alone a plea that the indorser had
money on deposit in the bank is insufficient to entitle defendant to set off such
deposit.** Where by statute a claim may be set off against a usee in like manner
as if he were plaintiff, in the absence of an averment to that effect in the com-
plaint defendant may aver that the action is for the use of the party against,

whom the claim is asserted.^

(d) Claims Against Prior Holders. A counter-claim against a payee is not
available against an indorsee for value before maturity,^ especially where there is

no allegation that the claim arose before the assignment of the note to plaintiff

or before defendant had notice thereof,** and where by statute a counter-claim
can only be set up against an assignor of a note transferred after maturity, assign-

ment after maturity must be averred.*'

(e) Several Claims. Several distinct claims or demands may be pleaded ** in

80. Harris D. Randolph County Bank, 157
Ind. 120, 60 N. E. 1025; Durbon v. Kelley,

22 Ind. 183; Russ v. Sadler, 197 Pa. St.

51, 46 Atl. 903; Earle i'. Miller, 102 Fed.

600.

Interest of stranger.— A joint demand in

favor of defendant, his coobligor, and a
stranger to the note in suit, which fails to

show an acquisition of the stranger's in-

terest in the demand, is not the subject of a
valid counter-claim. Hook i-. White, 36 Cal.

299.

Property of another affected.— Defendant
in avoidance of his liability cannot assert a
claim for tortious acts affecting the property

of another. Central Ohio R. Co. ». Thomp-
son, 2 Bond (U. S.) 296, 5 Fed. Cas. No.
2,550.

In an action on partnership notes, indi-

vidual matters cannot be set off. Bailey v.

Valley Nat. Bank, 21 111. App. 642.

In an action by an individual the demand
against the firm of which plaintiff is a mem-
ber may be set off, where it is alleged that
the causes of action sued on were those of

the firm and not of plaintiff alone. Griffin

V. Kemp, 46 Ind. 172.

Claim against prior holder.— In an action

by the transferees of a note for value after

dishonor and after the sale of collateral by a
prior holder, an answer setting up tha;t the

sale was without authority and for an in-

Buffieient price, and attempting to set off a
claim against such prior holder, is not a
counter-claim against plaintiff, although it

may constitute a defense. Canadian Securi-

ties Co. V. Prentice, 9 Ont. Pr. 324. To
same effect see Torrance v. Livingstone, 10
Ont. Pr. 29.

81. Indebtedness to drawee and indorsee.

—

An indebtedness of plaintiff may be set off

by defendants in an action on a bill of ex-

[XIV, D, 2, p, (i), (c)]

change drawn upon them in favor of a third
party which was indorsed to them by such
third party and by them indorsed to plain-
tiff. Larrimore v. Heron, 16 Ind. 350.

Where one of several makers files a set-off

in his favor he must allege that he is princi-
pal and that the other makers are only sure-
ties. Dodge V. Dunham, 41 Ind. 186; Durbon
!!. Kelley, 22 Ind. 183. •

82. Shackamaxon Bank v. Kinsler, 16-

Wkly. Notes Cas. (Pa.) 509.

83. Earle v. Miller, 102 Fed. 600, where it

appeared that the note was discounted by the
bank in due course of business in ignorance
of defendant's relation to the indorser and
the answer failed to show that the indorser
still owned the deposit or that he desired to
have the same used by the maker as a set-off.

84. Forkner v. Dinwiddie, 3 Ind. 34.

85. Benham v. Connor, 113 Cal. 168, 45
Pac. 258 ; McGrath v. Pitkin, 56 N. Y. Suppl
398; Smith «. Nicholson, 19 U. C. Q. B. 27

86. Benham v. Connor, 113 Cal. 168, 45
Pac. 258.

Sufficient averment of existing indebted-
ness.— An allegation that at the time of the
indorsement by the payee to plaintiff the-

fornier was indebted, etc., sufficiently avers
an existing indebtedness before notice of the-

transfer. Jenkinson v. Bowen, 22 Ind. 344.

Assignment of claim after assignment of
note.— An answer is bad if it shows that the
claim offered as a set-off was assigned to de-

fendant after assignment to plaintiff of the-

note sued on. It should aver an assignment
to defendant before notice of the transfer to
plaintiff. Sayres v. Linkhart, 25 Ind. 145.

87. Roldan v. Power, 14 Misc. (N. Y.)

480, S5 N. Y. Suppl. 697, 70 N. Y. St. 435.

88. In Indiana a defendant may set up as

many grounds of counter-claim and set-off as
he may have. Vail r. Jones, 31 Ind. 467.
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separate counts, even when the pleas are different in their nature and require
different trials before different tribunals.^'

(f) Necessity of Pleading Facts— (1) In General. The facts relied on
must be pleaded so as to show a good cause of action and they must be set out
with the same particularity as would be required if relief were sought by an inde-

pendent action.*"

(2) Amount of Damage. Defendant must allege that, by reason of the
cause of action alleged by way of counter-claim or set-off, he has sustained dam-
age and must specify the amount of damage for which he seeks affirmative

relief.''

89. Burton v. Brush, 4 Vt. 467, assumpsit
on a note where defendant pleaded set-off in
two counts, one in assumpsit on simple con-
tract and the other in debt on a judgment.

90. Alabaina.— Lawton v. Ricketts, 104
Ala. 430, 16 So. 59.

CaUfornia.— Belleau v. Thompson, 33 Cal.
495.

Indiana.— Blacker v. Dunbar, 108 Ind. 217,

9 N. E. 104 ; Whiteley Malleable Castings Co.
V. Bevington, 25 Ind. App. 391, 58 N. E.
268.

Kentucky.— Farquhar v. Collins, 3 A. K.
Marsh. (Ky.) 31.

Mississippi.— Phipps v. Shegogg, 30 Miss.
241.

New York.—-Rice v. Grange, 131 N. Y. 149,

30 N. E. 46, 42 N. Y. St. 748 ; Pratt v. Amer-
ican Pneumatic Tool Co., 50 N. Y. App. Div.

369. 63 N. Y. Suppl. 1062 [affirmed in 166

N. Y. 588, 59 N. E. 1129] ; Eoldan v. Power.
14 Misc. (N. Y.) 480, 35 N. Y. Suppl. 697, 70
N. Y. St. 432.

Oregon.— Haines v. Caldwell, 40 Oreg. 229,

66 Pac. 910.

Pennsylvania.— Cake v. Northumberland
County Nat. Bank, 6 Wkly. Notes Cas. (Pa.)

S8.

Tennessee.— Harris v. Snider, 9 Humphr.
(Tenn.) 743.

Texas.— Henderson v. Johnson, 22 Tex. Civ.

App. 381, 55 S. W. 35.

United fStates.— Packwood v. Clark, 2

Sawy. (U. S.) .546, 18 Fed. Cas. No. 10,656.

Excessive payment for plaintiff.— An an-

swer is sufficient which states an agreement

to ])ay plaintiff's note on his representation

that it did not provide for interest, that in

fact the note did bear interest which de-

fendant paid with the principal, and as to

that the sums so paid be set off. Brown v.

Freed, 31 Ind. 387.

Special or money count.— In Massachu-
setts, one who has indorsed a note for the

, accommodation of plaintiff and who has been

compelled to pay it may file a declaration in

set-off, stating the particulars in a special

count, and need not declare in a count for

monev paid. Parker v. Sanborn, 7 Gray
(Mass.) 191.

Sufficiency.— Averments that " said plain-

tiff is justly and truly indebted to me in the

sum of one hundred dollars for professional

services rendered to him by me as an attor-

ney at law, in and about his business, within
six years last past" (Lawrence v. Smedley,
6 Wkly. Notes Cas. (Pa.) 42) and that plain-

tiff was performing certain work for de-

fendant, and that a part of the purchase-
money remained due plaintiff; that, about the
time the work was completed, plaintiff ob-

tained from defendant the two notes, with the
agreement that an account should be fur-

nished, that, if the full amount of the two
notes was not due plaintiff, he (plaintiff)

should provide payment pro tanto, or for the
whole sum, as the case might be, when tha
notes reached maturity, and that there liad

been overcharges, so that at the time the note
was given there was nothing due on the con-

tract (Corr V. Kelly, 1 Wkly. Notes Cas.
(Pa.) .387) are sufficient.

91. Indiana.— Rawson v. Pratt, 91 Ind. 9;
Billingsley v. Stratton, 11 Ind. 396.

yem York.— Eldridge v. Crow, 7 Misc.

(N. Y.) 150, 27 N. Y. Suppl. 362, 57 N. Y.

St. 498 [affirming 5 Misc. (N. Y.) 591, 25
N. Y. Suppl. 797, 56 N. Y. St. 900] ; Palmer
r. Smedley, 18 How. Pr. (N. Y.) 321.

Ohio.— Da-wis v. Gray, 17 Ohio St. 330.

Pennsylvania.— Dovell r. Zulieh, 1 Wkly.
Notes Cas. (Pa.) 264; Callahan v. Mann, 1

Wkly. Notes Cas. (Pa.) 104.

United States.— Adams v. White, 1 Fed.

Cas. No. 68, 16 Leg. Int. (Pa.) 293, 2 Pittsb.

(Pa.) 21, 7 Pittsb. Leg. J. (Pa.) 41.

Sale of stock.— A plea that plaintiff had
sold certain shares of stock belonging to de-

fendant " for the use of defendant, and con-

verted to its use " is a ratification of the sale

and a claim of the purchase-price of the stock

and not its actual value. Terry v. Birming-
ham Nat. Bank, 99 Ala. 566, 13 So. 149.

Payment of firm debts.— An answer plead-

ing that the indorsement by the payee to

plaintiff' was without consideration and that

by r.n agreement between the payee and de-

fendant the latter paid the debts of a firm—
the note being given for the purchase of a
one-half interest therein-—-that under the

aj^reement one half of such debts was to be
repaid to- defendant by the payee, and that a
sum specified had been paid before maturity
of the note in question, is not defective be-

cause failing to allege the payment of all the

debts of the copartnership. Allentown First

Nat. Bank v. Eichelberger, 1 Woodw. Dec-
(Pa.) 397.

[XIV, D, 2, p, (I), (f). (2)]
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(g) Effect of Confession of Plea. The confession of a set-off pleaded by the
maker precludes a recovery of the iiidorser who is also a defendant.'^

(h) Bill of Particulars. If an unsettled transaction or open account is

sousjht to be set up a bill of particulars or itemized statement is necessary.'^

(i) Cross Complaint. A cross complaint, bringing in all parties necessary
to an adjudication of the controversy, is appropriate where it is sought to rescind
the instrument for fraud,** or to cancel an indorsement alleged to have been
made by mistake and without consideration.'^

q. Verifleation— (i) In General. In many of the states, by legislative

enactment or by rules of practice, certain defenses are rendered unavailable,
unless the plea thereof is verified or an affidavit of its truth is presented."

(ii) Denial of Execution or Signature— (a) In Oeneral. The effect

•of these provisions is that the execution of the instrument on which a recovery
is sought is not put in issue unless such execution or the genuineness of the sig-

nature of the person sought to be charged or who purports to have signed it is

denied under oath, or if not so denied plaintiff need only produce or read the
instrument.'' But statutes of this character do not apply to writings which do

82. Eobertson v. Moore, 6 U. C. Q. B. 0. S.

«4fi.

93. Graham r. Chub, 39 Mich. 417; Phipps
V. Shegogg, 30 Miss. 241.

Exhibition of note interposed as counter-
claim.— An answer setting up a note by way
of counter-claim must be accompanied jby the
instrument or a copy thereof, or assign some
reason for its absence. Hamrick v. Craven,
39 Ind. 241.

94. Shirk v. Mitchell, 137 Ind. 185, 36
N. E. 850.

95. Hardison v. Davis, 131 Cal. 635, 63
Puc. 1005, also holding it to be unnecessary
to aver that the mistake was due to the neg-
ligence of the indorsee.

96. In Georgia, where no pleas on oath or
affirmation are filed, the court may render
judgment without the verdict of a jury.

Brewster v. Hamilton, 87 Ga. 547, 13 S. E.

660.

In Massachusetts, under an early statute,

in an action by the indorsee against the

promisor, defendant was not permitted to

verify a plea of usury by his own oath, be-

cause the statute contemplated only cases
where the original contracting parties were
also parties to the suit. Binney v. Merchant,
« Mass. 190.

Special and money counts.— A statute ap-
plicable where the whole action is on a writ-

ten instrument does not render wholly defect-

ive for want of verification a plea of the gen-
eral issue interposed to a declaration contain-

ing a special count and the money counts, in

the absence of notice that the note is the sole

cause of action. Carr v. Richardson, 1 Hill
(N. Y.) 372.

97. Alabama.— Milligan v. Pollard, 112
Ala. 465, 20 So. 620; Tuskaloosa Cotton-Seed
Oil Co. v. Perry, 85 Ala. 158, 4 So. 635;
Walker v. Bentley, 64 Ala. 92; Sorelle v.

Elmes, 6 Ala. 706; MeWhorter v. Lewis,
4 Ala. 198; Lazarus v. Shearer, 2 Ala.
718.

x\rT!ansas.— Richardson v. Comstoek, 21
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Ark. 69; State Bank v. Kerby, 9 Ark. 345;
Trowbridge v. Pitcher, 4 Ark. 157.

California.—San Louis Obispo County Bank
V. Greenberg, 127 Cal. 26, 59 Pac. 139; Ward
V. Clay, 82 Cal. 502, 23 Dec. 50, 22/ ; Brown v.

Weldon, 71 Cal. 393, 12 Pac. 280; Corcoran
V. Doll, 32 Cal. 82; Hastings v. Dollarhide,
18 Cal. 390; Horn v. Volcano Water Co., 13
Cal. 62, 73 Am. Dee. 569.

Delaware.— Pusey v. Pyle, 4 Houst. (Del.)
98.

Georgia.— Lowe Bros. Cracker Co. v. Ginn,
94 Ga. 408, 20 S. E. 106.

Illinois.— Bailey v. Valley Nat. Bank, 127
111. 332, 19 N. E. 695; Gaddy v. McCleave, 59
111. 182 ; Lincoln v. Hinzey, 51 111. 435 ; Hunt
V. Weir, 29 111. 83; Lockridge v. Nuckolls, 25
lil. 178; Adams v. King, 16 111. 169, 61 Am.
Dec. 64; Frye v. Menkins, 15 111. 339; Dwight
V. Newell, 15 111. 333; Linn v. Buckingham, 2
111. 451: Judd v. Cralle, 37 111. App. 149;
Donuell v. McDonald, 37 111. App. 144.

Indiana.— Woolen ». Wise, 73 Ind. 212;
Woolen V. Whitacre, 73 Ind. 198; Wallace v.

Reed, 70 Ind. 263; Belton v. Smith, 45 Ind.
291; Lucas v. Smith, 42 Ind. 103; Coen ».

Funk, 18 Ind. 345; Moorman v. Barton, 16
Ind. 206; Wade v. Mussleman, 14 Ind. 362;
Hauser v. Hays, 1 1 Ind. 368 ; Hoefgan v. Harri-
son, 7 Ind. 594; Abernathy v. Reeves, 7 Ind.

306; White v. Rogers, 6 Blackf. (Ind.) 436;
Wilson V. Merkle, 6 Blackf. (Ind.) 118; Parry
V. Henderson, 6 Blackf. (Ind.) 72; McDonald
V. Hare, 28 Ind. App. 227, 62 N. E. 501.

Iowa.— Dickey v. Baker, 76 Iowa 303, 41
N. W. 24.

Kansas.— Hutchinson v. Myers, 52 Kan.
200, 34 Pac. 742; Eggan v. Briggs, 23 Kan.
710; Payne v. Kansas City Nat. Bank, 16
Kan. 147 ; Reed v. Arnold, 10 Kan. 102.

Kentucky.— GriW v. Johnson, 1 Mete. (Ky.)
649; Black v. Crouch, 3 Litt. (Ky.) 226;
Crenshaw v. Carrico, 4 Bibb (Ky.) 456;
Spencer v. Shakers Soc, 23 Ky. L. Rep. 854, 64
S. W. 468; Harrison v. Eees. 19 Ky. L. Rep.
658, 41 S. W. 431.
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not of themselves form the basis of the action ^ or preclude a showing of a want
(if capacity to execute '' or the introduction of a defense that does not contradict
execution.* Nor are they applicable where no opportunity has been afforded
defendant to deny the execution.^ There are, however, decisions to the effect

ihat where a general denial is interposed, although not sworn to, execntion of
the instrument is not admitted,' or the production of the instrument dispensed
witli,^ and that such interposition will prevent a judgment nil dicit? In some

Michigan.— Flint First Nat. Bank v. Union
Cent. L. Ins. Co., 107 Mich. 543, 65 N. W.
759 ; McCormick Mach. Harvesting Co. v. Mc-
Kee, 51 Mich. 426. 16 N. W. 796; Lobdell v.

Merchants' & Manufacturers' Bank, 33 Mich.
408 ; Hoard v. Little, 7 Mich. 468.

Minnesota.— McCormick Harvesting Mach.
<jo. V. Doucette, 61 Minn. 40, 63 N. W. 95.

ilissiasippi.— Thornton v. AUiston, 12 Sm.
-& M. (Miss.) 124.

Missouri.— Jervis v. Unnerstall, 29 Mo.
App. 474; Smith Middlings Purifier Co. v.

Uembaugh, 21 Mo. App. 390.

Ohio.— Somers v. Harris, 16 Ohio 262;
Ring V. Foster, 6 Ohio 279.

Pennsylvania.— Miller v. Weeks, 22 Pa. St.

«9.

Tennessee.—Barrett v. Hambright, 4 Sneed
<Tenn.) 586; Smith v. McManus, 7 Yerg.
<Tenu.) 477, 27 Am. Dec. 519.
Texas.— San Antonio, etc., R. Co. v. Har-

rison, 72 Tex. 478, 10 S. W. 556 ; Johnston v.

Jefl'erson, 31 Tex. 332; Kinnard v. Herlock, 20
Tex. 48; Matossy v. Frosh, 9 Tex. 610; Ram-
say V. McCauley, 2 Tex. 189.

Virginia.— Clason v. Parrish, 93 Va. 24,
•24 S. E. 471.

Wisconsin.—Neilson v. Schuckman, 53 Wis.
638, 11 N. W. 44; Smith v. Ehnert, 47 Wis.
479, 3 N. W. 26; Ela v. Sprague, 3 Pinn.
(Wis.) 323, 4 Chandl. (Wis.) 52.

The federal courts follow the state statutes
in this respect. Sebree v. Dorr, 9 Wheat.
(U. S.) 558, 6 L. ed. 160: Pratt v. Willard,

•<i McLean (U. S.) 27, 19 Fed. Cas. No.
J 1,378; McClintick v. Cummins, 2 McLean
(U. S.) 98, 15 Fed. Cas. No. 8,698.

Although the note does not purport to have
been executed by defendant, yet if its execu-
tion by him is averred he cannot deny it,

whether it was by mark, initial, or other
designation, except by a sworn plea. Wimberly
V. Dallas, 52 Ala. 196 [overruling Flowers v.

Bitting, 45 Ala. 448].

Where acceptance by an agent is alleged in

the petition, neither the acceptance nor the
authority of the agent is controverted unless
denied on oath. San Antonio, etc., R. Co. v.

fi'arrison, 72 Tex. 478, 10 S. W. 556.

Forgery.— Evidence that the note in suit

is a forgery is inadmissible. Woolen v. Wise,
73 Ind. 212; Woolen v. Whitacre, 73 Ind. 198.

A denial verified on information and belief

is insuiBcient. McCormick Harvesting Mach.
Co. V. Doucette, 61 Minn. 40, 63 N. W. 95.

Under the Mississippi act of 1824, the gen-
eral issue when verified has the qualities of

the plea non est factum, and it will be suffi-

eient to prove that the signature of the

name was in the handwriting of defendant,

or made by his authority. Sumpter v. Geron,

4 How. (Miss.) 263.

Non est factum, non assumpsit, or a plea

of the general issue properly verified is suffi-

cient. Walter v. School Trustees, 12 111. 63;
Hinton v. Husbands, 4 111. 187; Williams v.

Miami Powder Co., 36 111. App. 107; Bailey
V. Valley Nat. Bank, 21 111. App. 642; Bates
V. Hunt, 1 Blackf. (Ind.) 67; Gray v. Tun-
stall, 1 Hempst. (U. S.) 558, 10 Fed. Cas. No.
5,7.30.

Sealed note.— filon est factum may be
pleaded to debt on a sealed note without veri-

fying the plea by affidavit. Russell v. Ham-
ilton. 3 111. 56.

A verified notice given under the general
issue does not satisfy a statute requiring a
verified plea. Bailey v. Valley Nat. Bank,
127 111. 332, 19 N. E. 695.

The filing of an affidavit of merits will not
dispense with the necessity of verifying the
plea. Hansen v. Hale, 44 111. App. 474.

An answer verified by attorney is not suffi-

cient. Johnston Harvesting Co. v. Clark, 30
Minn. 308, 15 N. W. 252.

98. Crenshaw v. Carrico, 4 Bibb (Ky.)
456.

99. Kenton Ins. Co. v. McClellau, 43 Mich.
564, 6 N. W. 88.

1. Freeman v. Ellison, 37 Mich. 459.

Fraud in procuring the signature may be
shown, although execution is not denied on
oath. Nielson v. Schuckman, 53 Wis. 638, 11

N. W. 44.

2. As in an action begun before a justice

by declaring on the common counts only, and
on being appealed to the circuit a new decla-

ration was filed with a copy of the note at-

tached, but without giving defendant an op-

portunity to plead anew. McMillen v. Beach,
38 Mich. 397.

3. Fannon v. Robinson, 10 Iowa 272.

4. Woolen v. Whitacre, 73 Ind. 198; Pot-
ter V. Earnest, 51 Ind. 384; Lucas v. Smith,
42 Ind. 103; Lebeaume v. Lebeaume, 1 Mo.
487 ; San Antonio, etc., R. Co. i'. Harrison, 72
Tex. 478, 10 S. W. 556 ; Davis v. Marshall, 25
Tex. 372; Robinson v. Brinson, 20 Tex. 438;
Kinnard v. Herlock, 20 Tex. 48 ; Bond v. Mal-
low, 17 Tex. 636 ; Able v. Chandler, 12 Tex. 88,

62 Am. Dec. 518; Matossy v. Frosh, 9 Tex.
610; Sebree v. Dorr, 9 Wheat. (U. S.) 558,

6 L. ed. 160. But see Payne v. Kansas City
Nat. Bank, 16 Kan. 147; Reed v. Arnold, 10
Kau. 102.

5. Hurt V. Blackburn, 20 Tex. 601 ; Robin-
son V. Brinson, 20 Tex. 438; Kinnard ». Her-
lock, 20 Tex. 48.

[XIV. D, 2. q. (II). (A)]
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jurisdictions where no sworn denial is interposed the effect of such statutes is

merely to dispense with proof of execution on the part of plaintiff, to shift the
burden of proof to defendant, and to permit the latter to disprove his signature.^

(b) Several Defendants. Where there are several defendants plaintiff need
prove execution only as to those who have denied the same under oath,'' and
proof of non-execution by the others is inadmissible.*

(o) Pa/rties Sued or Answering Jovntly. Although it has been held that a
sworn denial by one joint maker is sufficient for all,' it has also been held that
where the maker and the indorser ^^ or several indorsers " answer jointly, their

pleading must be verified by or on behalf of each.

(d) Copartners. Execution by a copartnership must be denied by the sworn
plea of all the members thereof,^' and an unverified answer by one partner of
execution by the other for a personal debt '^ is insufficient to put plaintiff to proof
of firm execution or a joint liability." On the other hand a denial of execution
by one partner under oath has been held sufficient." In some states the failure
to deny execution by a firm will dispense with the necessity of proving the part-
nership or that defendants are members thereof.^'

(b) Corporations. The rule requiring the denial of execution under oath is as
well applicable to notes and bills purporting to be made by corporations as to
those made by a natural person, and unless so denied the instrument will be proof
of the authority of the officers of the corporation to execute it on its behalf."

6. Brayley v. Hedges, 52 Iowa 623, 3 N. W.
662; Sankey v. Trump, 35 Iowa 267; Terhune
e. Henry, 13 Iowa 99; Sheldon v. Middleton,
10 Iowa 17; Seachrist v. Griffith, 6 Iowa 390;
Lyon V. Bunn, 6 Iowa 48 ; Palmer v. Yar-
rington, 1 Ohio St. 253 {overruling Taylor v.

Colvin, Wright (Ohio) 449].

7. Ferguson v. State Bank, 8 Ark. 416;
Feeney v. Mazelin, 87 Ind. 226; Taylor v.

Gay, C Blackf. (Ind.) 150.

Plea of discharge by one defendant.— In
an action against two defendants as makers,
if defendants do not deny the execution under
oath, but one sets forth as a defense that he
was only a surety for his co-defendant, and
that by subsequent transactions between
plaintiff and his co-defendant he was dis-

charged from liability, the execution of the

note is admitted. Payne v. Kansas City Nat.
Bank, 16 Kan. 147.

8. Massey v. Farmers' Nat. Bank, 113 111.

334.

9. Wren v. McLaren, 48 Mich. 197, 12 N. W.
41.

10. Andrews v. Storms, 5 Sandf. (N. Y.)

609.

11. Alfred i>. Watkins, Code Rep. N. S.

(N. Y.) 343.

12. Davis V. Searritt, 17 111. 202; Warren
f. Chambers, 12 111. 124; Stevenson v. Farns-

worth. 7 111. 715; Bailey v. Valley Bank, 21

111. App. 642 ; Mills V. Bunce, 29 Mich. 364.

13. Talbott V. Kennedy, 76 Ind. 282.

14. Zuel V. Bowen, 78 111. 234. See also

Towlfl V. Dunham, 76 Mich. 251, 42 N. W.
1117, holding that while failure to deny the

execution of the notes on oath admitted the

firm signature and the partner's authority,

it did not admit that the firm received the

consideration or preclude defendants from
showing that the notes had been fraudulently

[XIV, D, 2, q. (ii), (a)]

used, with plaintiffs' knowledge, for other
than partnership purposes.

15. Haight v. Arnold, 48 Mich. 512, 12
N. W. 680 (where defendant alleged that " he
did not sign the same," neither did he author-
ize any person to sign it for him) ; Hogg c.

Orgill, 34 Pa. St. 344 (where defendant al-

!eged that the note sued on was not made or
given by him and that he knew nothing of
it) ; Reiter v. Fruh, 150 Pa. St. 623, 30 Wkly.
Notes Cas. (Pa.) 231, 24 Atl. 347 (where one
defendant denied that he made the note,

tliat he authorized or ratified the making of

it, or that he was or had been a member of
the firm) ; Johl v. Fernberger, 10 Heisk.
(Tenn. ) 37 (a plea by one defendant that

the note was not executed by him, or by any
one authorized to bind him in the premises).

16. Litchfield v. Daniels, 1 Colo. 268 ; Lob-
dell V. Merchants' & Manufacturers' Bank, 33
Mich. 408. Contra, Shepherd v. Fry, 3 Gratt.

(Va.) 422.

17. Alaiama.— Montgomery, etc., R. Co. «.

Trebles, 44 Ala. 255.

Georgia.— Union Dray Co. v. Reid, 26 Ga.
107.

Illinois.— Peoria, etc., R. Co. ». Neill, 16
111. 269.

Michigam.— Dewey v. Toledo, etc., R. Co.,

91 Mich. 351, 51 N. W. 1063.

Minnesota.— Freeport First Nat. Bank v.

Composition Bd. Mfg. Co., 61 Minn. 274, 6»

N. W. 731.

A note signed by patties assuming to rep-

resent a company is sufficient evidence to en-

title the holder to judgment in an action

thereon, unless a plea verified by affidavit puts

in issue the authority of the parties signing

the note to bind the other members of the

company. Dwight v. Newell, 15 111. 333.

Under the Iowa code the answers of a cor-
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(f) Denial of Execution hy Decedents. The decisions as to the applicabihty

of such statutes in actions against the personal representatives of a deceased maker
are not in accord, and while in some states these provisions have been held not to

apply/' in others no distinction is made between such actions and those in which
the actual party is defendant."

(g) Authority of Agents. Although it is held that notwithstanding the fail-

ure to support the truth of the plea by affidavit, the agency must be proved
before the note can be read in evidence,^ it seems to be the rule that in an action

against the principal upon a note made by an agent, it is not necessary to prove
the authority of the agent, unless the denial of the execution of the note is veri-

fied by affidavit.^'

(h) Alteration. In some jurisdictions verification of the plea is necessary

where defendant seeks to prove that the instrument in suit is not the one executed

by him because of alteration tlierein,^ although the rule has been held to be inap-

plicable where the denial of the signature ^ or the denial of the obligation of the

instrument so far as it depends on the voluntary and valid signature and execution

of it by defendant ^ is not on oath.

(i) Sufficiency. The denial under oath must be unequivocal^ and substan-

tially comply with the terms ,of the statute.^^ If the authenticity of the signa-

ture is sought to be put in issue its genuineness must be attacked directly ^ by
specific and positive statements.^^ An affidavit of the non-execution of a note

poration to an interrogatory of a verified

answer to the effect that the signer had no
authority was a good denial of the signature

under the statute, the denial being as specific

as the circumstances would permit. Marshall
Field Co. v. Oren Ruflf-Corn Co., (Iowa 1902)

«0 N. W. 618.

Who may verify.— In an action on a note
purporting to be that of a corporation, by its

president, a verification by its secretary of

an answer denying the genuineness of the sig-

nature is sufficient. Marshall Field Co. i'.

Oren Ruflf-Corn Co., {Iowa 1902) 90 N. W.
€18, where it is said that in such a case it is

probable that the officer should show knowl-

edge of the facts in order to enable him to

deny the signature.

18. Wells V. Wells, 71 Ind. 509; Mahon v.

Sawyer, 18 Ind. 73; Riser v. Snoddy, 7 Ind.

442, 65 Am. Dec. 740; Ashworth v. Grubbs, 47

Iowa 353.

19. Martin t;. Dortch, I Stew. (Ala.) 479;

Ellis V. Planters' Bank, 7 How. (Miss.)

235.

A denial on information and belief is suflfi-

cient. Martin v. Dortch, 1 Stew. (Ala.)

479.

The authority of an agent to sign the

name of the intestate must be denied by the

administrator on oath. Ellis v. Planters'

Bank, 7 How. (Miss.) 235.

In Texas if the administrator is unwilling

"to verify the plea the widow of the intestate

may intervene and make the necessary affi-

davit. Solomon v. Huey, 1 Tex. Unrep. Gas.

265.

20. Pope V. Risley, 23 Mo. 185; Wahren-
•dorff V. Whittaker, 1 Mo. 205.

21. Delahay v. Clement, 3 111. 575; Thomp-
son V. Abbott, 11 Iowa 193; Ellis v. Planters'

Bank, 7 How. (Miss.) 235. See also Sor-

relle v. Elmee, 6 Ala. 706, holding that a plea
that defendant authorized his agent by writ-

ing to sign a note in the name of his prin-

cipal, to be binding on him if the payee gave
notice thereof to the principal in thirty days,

and alleging that no notice was given, is

equivalent to a plea denying the execution of

the note, and must be verified.

22. Lesser v. Scholze, 93 Ala. 338, 9 So.

273; Moorman v. Barton, 16 Ind. 206; Pol-

hemus v. Ann Arbor Sav. Bank, 27 Mich. 44.

23. Lake v. Cruikshank, 31 Iowa 395.

24. Vandergrift v. Hollia, 6 Houst. (Del.)

90, which in effect overruled Hollis v. Van-
dergrift, 5 Houst. (Del.) 597, and reaffirms

Hollis V. Vandergrift, 5 Houst. (Del.) 521.

25. Ela V. Sprague, 3 Pinn. (Wis.) 323, 4
Chandl. (Wis.) 52, where the denial would
apply as well to a note altered with defend-

ant's assent, or so as not to affect its legal

force and effect as to a, case where the signa-

ture was forged.

A verified plea is insufScient, if it merely
denies that any note of the description and
amount claimed in plaintiff's petition was
for value assigned and indorsed to plaintiff

by defendant, or by any other person with his

knowledge and consent at the time, etc., set

forth in plaintiff's petition. Carle v. Cornell,

11 Iowa 374.

26. Truesdell v. Hunter, 28 111. App. 292.

27. An afSdavit denying execution alone ia

not suflScient. Snyder t>. Van Doren, 46 Wis.
602, 1 N. W. 285, 32 Am. Rep. 739.

28. Douglass v. Matheny, 35 Iowa 112,

where an allegation that the signature " was
obtained, if defendant signed the same, and
of which fact he has nb sufficient knowledge,
information, or advice to form a belief, by
false and fraudulenet representations " waa
held to be insufficient.

[XIV, D, 2, q. (II), (i)]
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sued upon should not be conBtrued technically, but will be sufficient if evidently

intended in good faith to meet plaintiff's case,** and the truth of the plea can be
inferred from the facts stated.**

(hi) Plea of Want on Failure of Considesation. Unless so required

a plea of the want or failure of consideration need not be supported by oath,'' but if

a sworn denial is necessary a defense based on such want or failure is unavailable

unless presented by a verified answer or an affidavit in support thereof.^

(iv) Plea of Payment. In the absence of any requirement that a plea of
payment must be verified no verification of such plea is necessary .'^

(v) Tbansfer of Ownership— (a) In General. In many jurisdictions the
transfer of ownership of the instrument sued on is only put in issue by a verified

plea or answer, and such requirements must be substantially complied with.^ A

29. Haight r. Arnold, 48 Mich. 512, 12

N. W. 680; Anderson v. Walter, 34 Mich. 113.

An affidavit by an attorney of the truth of
a plea stating that " defendant, for answer
to the complaint, saith that he did not sign

the note sued on " is sufBcient. McCoy c.

Harrell, 40 Ala. 232.

30. Tindal v. Bright, Minor (Ala.) 103.

31. Holt V. Rohinson, 21 Ala. 106, 56 Am.
Dec. 240; McCarthy v. Barthe, 6 L. C. Jur.
130. See also Arnold v. Trundle, 7 J. J.

Marsh. (Ky. ) 115 (holding that a plea to a
suit on a note under seal, admitting a valid

consideration if the representations of the
ohligee had been true, but alleging the note
to have been procured by false representa-
tions, need not be verified by the oath of the
party) ; Davis v. Young, 3 t. B. Mon. (Ky.)
381 (holding that in actions on notes above
£5, and not exceeding fifty dollars, pleas im-
peaching the consideration need not be veri-

fied).

A plea impeaching the consideration of a
note under seal need not be verified by affi-

davit. Lemmon v. Hanley, 28 Tex. 219; Har-
ris V. Cato, 26 Tex. 338; Davidson v. Gibson,
2 Tex. Unrep. Cas. 331. But see contra, the
earlier cases of Muckleroy v. Bethany, 23 Tex.
163; Conner v. Autrey, 18 Tex. 427; Clopton
V. Pridgen, 8 Tex. 308.

Illegality.— A plea that a note was given
for money with which to play cards (Burton
V. Emerine, 3 A. K. Marsh. (Ky.) 499) or
was executed on a gaming consideration
(Chambers v. Simpson, 1 T. B. Mon. (Ky.)
112) need not be verified.

32. Miller v. Mclntyre, 9 Ala. 638; Park-
man V. Ely, 5 Ala. 346 [But see the later

decision in Holt v. Robinson, 21 Ala. 106.

66 Am. Dec. 240] ; Williams v. Williams, 13
Ark. 421; Kelly t'. Matthews, 5 Ark. 223;
White V. Camp, 1 Fla. 94; Muckleroy v.

Bethany, 23 Tex. 163; Conner v. Autrey, 18
Tex. 427 ; Clopton v. Pridgen, 8 Tex. 308.

Form of affidavit.— The affidavit of a fail-

ure of consideration should be drawn in is-

suable terms and confined to a single allega-

tion, and should not be in the alternative or

double; it should be so constructed as to
apprise plaintiff of the facts he will be re-

quired to prove on the trial. White v. Camp,
1 Fla. 94.

[XIV, D, 2, q, (n). (i)]

33. O'Bryan v. Standiford, 47 Kan. 24, 27
Pac. 129.

34. Alabama.— Hanna f. Ingram, 93 Ala>
482, 9 So. 621 ; Manning v. Maroney, 87 Ala.
563, 6 So. 343, 13 Am. St. Rep. 67; Price v.

Lavender, 38 Ala. 389; Smith v. Harrison, 33
Ala. 706; Nesbitt v. Pearson, 33 Ala. 668;
Savage v. Walshe, 26 Ala. 619; Agee v. Med-
lock, 25 Ala. 281; Bancroft v. Paine, 15 Ala.
834; Bragg v. Nail, 14 Ala. 619; Frazer v.

Brownrigg, 10 Ala. 817; Tarver v. Nance, 5
Ala. 512; Deshler v. Guy, 5 Ala. 186; Mc-
Whorter v. Lewis, 4 Ala. 198; Lazarus v.

Shearer, 2 Ala. 718; Fowlkes v. Baldwin, 2
Ala. 705; Jennings v. Cummings, 9 Port.
(Ala.) 309; Beal v. Snedicor, 8 Port. (Ala.)

523. But see Birch v. Tillotson, 16 Ala. 387.

Arkansas.— Sumpter v. Tucker, 14 Ark.
185.

Delaware.— Pusey v. Pyle, 4 Houst. (Del.)

98.

Illinois.— Grier v. Gibson, 36 111. 521 ; Foy
V. Blackstone, 31 111. 538, 83 Am. Dee. 246;
Goodrich r. Reynolds, 31 111. 490, 83 Am. Dee.

240 ; Frye t: Menkins, 15 111. 339 ; Hudson t,-.

Dickinson, 12 111. 407; Hayden v. dinger,
5 111. App. 632.

Indiana.— Wallace v. Reed, 70 Ind. 263;
Crawford v. Redway, 62 Ind. 573; Lawson
i>. Sherra, 21 Ind. 363; Groves v. Train, 11

Ind. 198; Thomas v. Register, 3 Ind. 369;
Berger v. Henderson, 5 Blackf. (Ind.) 545.

Iowa.— Shaw v. Jacobs, 89 Iowa 713, 5.'>

N. W. 333, 56 N. W. 684, 48 Am. St. Rep.

411, 21 L. R. A. 440; Robinson v. Lair, 31

Iowa 9; Sands v. Wood, 1 Iowa 263; Stei-n-

helber v. Edwards, 2 Greene (Iowa) 366.

Kansas.— Eggan v. Briggs, 23 Kan. 710.

See Stout v. Judd, (Kan. App. 1900) 63 Pac.

662.

Kentucky.— Burks v. Howard, 2 B. Hon.
(Ky.) 66; Black v. Crouch, 3 Litt. (Kv.)

226; Frazier v. Harvie, 2 Litt. (Ky.) 180;

McGee l: Donaphan, 2 Litt. (Ky.) 139;
Dodge V. Commonwealth Bank, 2 A. K.
Marsh. (Ky.) 610.

Michigan.—Flint First Nat. Bank r. Union
Cent. L. Ins. Co., 107 Mich. 543, 65 N. W.
759; Lobdell v. Merchants', etc., Bank, 33
Mich. 408.

Mississippi.— Tillman v. Allies, 5 Sm. & M.
(Miss.) 373, 43 Am. Dec. 520.
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statute dispensing with proof of execution unless it is denied under oath is not
applicable to indorsement or assignment ^ where the indorsement purports to be
by an agent.^^ Nor is the requirement of a sworn denial of indorsement appli-

cable to an action by the indorsee against the maker*' or to a note transferred
without indorsement.^ So a requirement of a sworn plea of belief that an assign-

ment is forged does not apply to an indorsed note.^' The interest of plaintiff is

not admitted by failure to deny under oath an indorsement by way of guaranty,**

"

and a statute dispensing with proof of handwriting unless denied by affidavit does
not require an allegation of sale and transfer after maturity to be so controverted.'"^

(b) Authority of Agent. Proof need not be made of the authority of an
agent to assign ^ or indorse," or of the authority to indorse the name of a corpo-
ration,** unless bj' plea verified by statute.

South Carolina.— Madden v. Burris, 1

Brev. (S. C.) 387.

Tennessee.— Knott v. Planters' Bank, 2

Humphr. (Tenn.) 493; Smith v. McManus,
7 Yerg. (Tenn.) 477, 27 Am. Deo. 519; Smith
V. Wallace, 4 Yerg. (Tenn.) 572.

Under the Arkansas statute, the time of
the assignment can be put in issue only by a
sworn plea. Sanger v. Sumner, 13 Ark. 280,
where the assignment was without date.

Claim against decedent's estate.— Prior to
the code of 1881 an indorsee who presented

a note as a claim against the maker's estate

was not required to prove the indorsement
unless it was put in issue by a pleading
under oath. Jennings v. MeFadden, 80 Ind.

531.

Inability to deny on oath.— A rule of court
that the genuineness of indorsements of notes

shall be taken to be admitted unless denied

by affidavit was not intended to fix on a party
the admission of a fact which he does nol

remember, and therefore asks shall be proved,

although he acknowledges its existence to be
possible. Owosso Sav. Bank v. Walsh, 65

Fed. 783.

Denying plaintiff's interest.— After non
assumpsit, not verified, although the maker
cannot deny the execution or the indorser the

indorsement, yet they may urge that upon
plaintiff's declaration he has no iTiterest in

the note sufficient to maintain a suit. Eakir
V. Burger, 1 Sneed (Tenn.) 417.

A plea of non-assignavit need not be sworn
to. Klyce v. Black, 7 Baxt. (Tenn.) 277.

The signature of a guarantor need not be
proved unless denied on oath. Partridge v.

Patterson, 6 Iowa 514.

Tinder the California practice act a party
was not required to deny the genuineness of

an indorsement under oath. Youngs v. Bell,

4 Cal. 201 ; Grogan v. Ruckle, 1 Cal. 193.

Sufficiency.— A general denial sworn to in

general terms (Vestal v. Burditt, 6 Blackf.

(Ind.) 555), or an affidavit that the signa-

ture to the assignment is not, in the hand-
writing of the payee (Davis v. Cleghorn, 25
111. 212) is insufficient.

Necessity of charging forgery.— It is not
necessary that an affidavit to a plea denying
an assignment should in terms charge that
the assignment was forged. Any plea sub-

stantially denying the assignment is all that

is required. Burks v. Howard, 2 B. Mon>
(Ky.) 66.

If the affidavit to the plea is defective a
demurrer to the replication should be visited
on the plea. Bancroft v. Paine, IS Ala.
834.

Variance.— If defendant does not deny, by
a sworn plea, an allegation that plaintiff is

the payee, he cannot avail himself of a vari-

ance between the petition and the note sued
on in the payee's name. Farley v. Harvey,.
14 Ind. 377.

35. Sinclair v. Gray, 9 Fla. 71. See also
Stroud V. Harrington, Hempst. (U. S.) 117,
23 Fed. Gas. No. 13,546o [followed in Clark
V. Cropper, Hempst. (U. S.) 213, 5 Fed. Cas.
No. 2,817a], holding that a statute requir-
ing the execution of a writing to be denied
on oath does not comprehend an indorsement
unless the action is on the indorsement
against the indorser.

An indorsement is not a written instrument
within a statute providing that where thfr

complaint sets out a copy of the instrument
sued on its genuineness and due execution

will be deemed admitted unless the answer
denying the same is verified. Mahr v. Rey-
nolds, 38 Cal. 560.

36. Spicer v. Smith, 23 Mich. 96.

37. Sheldon v. Bahner, 4 Pa. Co. Ct. 16:

Richardson v. Cato, 9 Humphr. (Tenn.) 464.
38. Southern Kansas Farm Loan, etc., Co.

V. Barnes, 63 Kan. 548, 66 Pac. 638 ; Hutchin-
son V. Myers, 52 Kan. 290, 34 Pac. 742; Pat-
tie V. Wilson, 25 Kan. 326; Washington r.

Hobart, 17 Kan. 275; Morris v. Case, 4 Kan.
App. 691, 46 Pac. 54.

Although an indorsement is alleged, but n
copy of the note attached to the petition

shows no indorsement, an unverified denial
puts in issue the title and ownership of the
note. Farm Land Mortgage, etc., Co. v. Els-

bree, 55 Kan. 562, 40 Pac. 906.

39. Cass V. Northrup, 1 Stew. & P. (Ala.)

89.

40. Eggan v. Briggs, 23 Kan. 710.

41. Clason v. Parrish, 93 Va. 24, 24 S. E.
471.

42. Harris v. Randolph County Bank, 157

Ind. 120, 60 N. E. 1025; Nimmon v. Worth-
ington, 1 Ind. 376, Smith (Ind.) 226.

43. Habersham v. Lehman, 63 Ga. 380.

44. Walker v. Krcbaum, 67 111. 252.

[XIV, D, 2, q, (v), (b)]
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(vi) Denial of Notice of Protest. The sufficiency of a notice of protest

will not be considered if the fact of notice is not denied on oath as requii-ed by
statute,*^ and the omission of a sworn denial of receipt of the notice will permit
the introduction in evidence of the notarial certificate of protest.*' So if the affi-

davit is insufficient to satisfy the statute.*''

(vii) Time of Yerification. Unless by special leave of the court the affi-

davit must be interposed before the commencement of the trial,** or before the

instrument is offered in evidence.*'

(viii) Effect of Yesification. The only effect of verification is to place

the burden of proving the transfer on plaintiff, who is relieved of such proof
only when no sworn plea is interposed.^ So the fact of assignment only is raised

by a sworn plea, and the time of assignment may be put in issue without
verification.^'

(ix) Objections— Waiver. The omission or interposition of a defective

affidavit or verified plea is waived by going to trial on the merits,^^ by an agree-

ment that all matters of defense may be given in evidence under the answer
interposed,^' or by the failure to object until after verdict." The want of a veri-

fication cannot be reached by a general demurrer,^' or by a demurrer for want of

facts,^' but must be specially excepted to."

3. Replication— a. In General— (i) Wben Necessary. No replication is

necessary where the plea merely serves to complete the issue ^* or sets forth mat-
ter irrelevant or immaterial to plaintiff's cause of action,^' where the matter
pleaded is defensive merely and does not amount to a counter-claim,^ or where

45. Negaunee First Nat. Bank v. Freeman,
47 Mich. 408, 11 N. W. 219.

46. Gawtry v. Doane, 48 Barb. (N. Y.)

148 [affirmed in 51 N. Y. 84].

47. Pierson v. Boyd, 2 Duer (N. Y.) 33,

where the indorser admitted that he had re-

ceived notice of protest of the note, but denied
" having any Isnowledge or information suf-

ficient to form a belief whether or not he
received due notice of said protest." See also

Barker v. Cassidy, 16 Barb. (N. Y.) 177,

where a denial by the indorser according to

his " knowledge, information, recollection and
belief " of receipt of notice was held suffi-

cient to destroy the presumption arising from
the notarial certificate of the fact.

48. Smith v. Ehnert, 47 Wis. 479, 3 N. W.
26.

49. Sbmers v. Harris, 16 Ohio 262.

50. Jarell v. Lillie, 40 Ala. 271 ; Lockbridge
V. Nuckolls, 25 111. 178.

Evidence to rebut assignment.— A verified

plea is not necessary to" render admissible
evidence to rebut the assignment after its

introduction by plaintiff. Lockbridge v.

Nuckolls, 25 111. 178.

What is admitted.— By failing to file an
affidavit no more is admitted than the mak-
ing of the indorsement. Eggan v. Briggs, 23
Kan. 710.

51. Hayden v. dinger, 5 111. App. 632;
Rich V. Sovacool, 11 Ind. 148.

52. Hagar v. Mounts, 3 Blackf. (Ind.) 57,

261; State Ins. Co. v. Cranmer, (Kan. 1901)
05 Pac. 661.

53. Allison v. Hubbell, 17 Ind. 559.

54. State Ins. Co. v. Cranmer, (Kan. 1901)
65 Pac. 661 ; Myers v. Douglass, 99 Ky. 267,

35 S. W. 917.

[XIV, D, 2, q, (VI)]

55. Steagall v. Levy, 3 Tex. App. Civ. Cas.

i 469.

56. J. I. Case Threshing Mach. Co. v. Mil-
likan, 28 Ind. App. 686, 63 N. E. 777.

57. Steagall v. Levy, 3 Tex. App. Civ. Cas.

§ 469.

58. Brown v. Ready, 14 Ky. L. Rep. 583,

20 S. W. 1036 [distinguishing Kentucky Fe-

male Orphan School v. Fleming, 10 Bush
(Ky.) 234, and holding that a plea of non
est factum to an averment of execution and
delivery simply completed the issue and re-

quired no replication] ; Anderson v. Perkins,

10 Mont. 154, 25 Pac. 92. And see Williams
V. Little, 11 N. H. 66.

59. Woolman v. Capital Nat. Bank, 2 Colo.

App. 454, 31 Pac. 235; Robinson v. Bohn
Mfg. Co., 71 Miss. 95, 14 So. 460.

60. Defensive matter and counter-claim
distinguished.— An answer setting up that
the note in suit was given in consideration of

a machine which was warranted, tliat there

was a breach of the warranty, and in conclu-

sion praying damalges was held to constitute

a counter-claim and necessitate a replication

under the North Dakota practice (Heebner v.

Shephard, 5 N. D. 56, 63 N. W. 892) ; but

on the other hand an answer setting up that
the goods for which the note was given were
not of the quality warranted and claiming

damages for the breach of such warranty was
held not to constitute a counter-claim and re-

quire a replication under the practice of New
York (Nichols v. Boerum, 6 Abb. Pr. (N. Y.)

290). Nor, under the statutes of Minnesota,
does a defense in an action by the transferee

of an overdue note that the original payee
owed defendant a debt due prior to such
transfer constitute a counter-claim. Linn v.
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the answer does not set up new matter." But if plaintiff would avoid an
answer by showing that the lex loci contractus is different from the law of the
forum he must set out such law in his reply,^^ and a reply has been held necessary

where the answer sets up that plaintiff is not a honafide holder for value before
maturity.*^ In some jurisdictions replication must be made to a plea of failure

of consideration/* but as a rule this is not considered new matter, requiring a
reply.*' So too a plea of payment is not new matter and requires no replication/"

and a failure to reply to a plea of want of consideration ^ or of non assumpsit ^

is waived by going to trial.

(ii) Sufficiency— (a) In GeneraU^ The replication, in an action on a

note,™ should traverse the material '^ averments of the new matter set forth in

the answer or confess and avoid it,''^ by averments of facts,'^ and a replication

to a part only of the averments in the answer is insufficient,''* unless by virtue of
the matter pleaded in the replication a part of the averments of the plea become
immaterial,''^ and any scandalous matter should be stricken out.''* But the general
rules relating to pleading govern, with regard to the sufficiency, and a replication

not involving duplicity, uncertainty, or other objectionable matter, but contain-

ing a substantial denial of the answer, will be held sufficient ;
" and it has been

Rugg, 19 Minn. 181. See also Prentiss v.

Graves, 33 Barb. (N. Y.) 621; Eavicz v.

Niekells, 9 N. D. 536, 84 N. W. 393.

61. See Goddard v. Fulton, 21 Cal. 430.

63. Hope V. Caldwell, 21 U. C. C. P. 241.

63. Chambers v. Allen, 73 N. Y. Suppl.
334.

64. Stebbens v. Lenfesty, 14 Ind. 4. See
also Eabcock v. Farmers, etc., Bank, 46 Kan.
548, 26 Pac. 1037.

65. Alden v. Carpenter, 7 Colo. 87, 1 Pac.

904; Gafford v. American Mortg., etc., Co., 77
Iowa 736, 42 N. W. 550; Ballou v. Wells, 12

Allen (Mass.) 485; Carpenter v. Meyers, 32

Mo. 213.

66. Powesheik County v. Mickel, 10 Iowa
76; Stacy v. Stiehton, 9 iowa 399; True v.

Triplett, 4 Mete. (Ky.) 57; Van Gieson v.

Van Gieson, 10 N. Y. 316 [aprming 12 Barb.

(N. Y.) 520] ; Giesson v. Giesson, Code Eep.

N. S. (N. Y.) 414. See also Wellsburg First

Nat. Bank v. Kimberlands, 16 W. Va. 555.

Compare Fewster v. Goddard, 25 Ohio St. 276.

67. Kaestner v. Chicago First Nat. Bank,
170 111. 322, 48 N. E. 998.

68. Funk v. Babbitt, 156 111. 408, 41 N. E.

166 [affirming 55 111. App. 124].

69. For form of reply see Esseltyn v.

Weeks, 2 Abb. Pr. (N. Y.) 272.

70. Where the word "note" is used in a
replication without further words of identifi-

cation it will be understood to mean the note

mentioned in the previous pleadings. Grover

V. Gaunt, 6 Sm. & M. (Miss.) 317.

71. A traverse of immaterial matter con-

tained in the answer will not operate to make
the replication bad for duplicity. Hereford

V. Crow, 4 111. 423; Elminger v. Drew, 4 Mc-
Lean (U. S.) 388, 8 Fed. Cas. No. 4,416.

73. Say v. Dascomb, 1 Hill (N. Y.) 552;

Chillicothe Bank v. Swayne, 8 Ohio 257, 32

Am. Dec. 707. And see Martin v. Garrett, 7

Harr. & J. (Md.) 272.

73. Facts distinguished from conclusions.
— Where the defense was that the considera-

[13]

tion for which the note in suit was given had
failed, in that it had been given in considera-
tion of the surrender and cancellation of a
prior note, the surrender and cancellation of
which had been refused, a replication that
the prior note was at the time of such settle-

ment canceled and satisfied, was not an ex-
isting liability, and had not existed or con-
tinued after the date of settlement, was the
statement of a mere conclusion and not a
proper statement of facts. McClellan v.

Perry, 37 111. App. 157.

74. Smythe v. Scott, 124 Ind. 183, 24 N. E.
685; Marquis v. Rogers, 8 Blackf. (Ind.)

118; Howk V. Pollard, 6 Blackf. (Ind.) 108;
Allen V. Skead, 9 U. C. Q. B. 217; Brown v.

Wheeler, 6 U. C. Q. B. 393; Gilmore v. Ed-
munds, 2 U. C. Q. B. 419. See also Boiling
V. McKenzie, 89 Ala. 470, 7 So. 658. Com-
pare MeClintick v. Johnston, 1 McLean (U. S.)

414, 15 Fed. Cas. No. 8,700; Campbell v. Mc-
Crea, 11 U. C. Q. B. 93.

75. As where for instance the answer avers
that the note was given for lands the title to

which had failed and the replication denies

that this was the consideration. In such case

the replication is not open to the objection

that it replies to only a part of the answer,
inasmuch as plaintiff's title to the land is im-
material if such land is not the consideration
involved. Spears v. Featheringill, 14 Ind.

402.

76. An allegation that the maker was a
mere tool in the indorser's hands, that the
maker had been indicted for perjury for

swearing to an answer in another action, or
that the sister of the maker had brought an
action to have him removed as her trustee
and the court in doing so had found him to
be a dissolute man is scandalous and should
be stricken out. Stokes v. Leary, 66 N. Y.
Suppl. 822.

77. Conard v. Dowling, 7 Blackf. (Ind.)

481; Dent v. Coleman, 10 Sm. & M. (Miss.)

83. See also Kinzie v. Farmers', etc., Bank,

[XIV, D. 3. a. (ii), (A)]
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held that a replication setting up an estoppel in pais against a married woman
need not aver that she had knowledge of the defenses when she made the state-

ments constituting such estoppel.''^

(b) To Special Pleas— (1) Denial of Plaintiff's Title. A replication

to an answer denying plaintiff' title and alleging that another party was the legal

holder should deny title in such party at the time the action was instituted ^ and
aver title in plaintiff,^ although it is held that a replication that the suit is prose-

cuted for the benefit and use of the legal owner would be sufficient,*' and a

replication averring that plaintiff has an interest in the note will be understood to

mean an interest sufficient to enable him to maintain a suit at law.*'

(2) Failure of Consideeation. Where a replication to the plea of failure

of consideration is made it is sufficient to reply generally that the consideration

was adequate and did not fail in the manner and form alleged, or to specially set

forth the consideration ;
^ but a replication that plaintiff had not refused to deliver

the consideration is not a sufficient answer to an allegation that the consideration

had not been delivered,** and a general repHcation not specially denying that tlie

note was given for the specific consideration alleged in the answer or that the

consideration had failed in the manner and form set forth therein is insufficient.*^

(3) NoN Est Factum. "While as a rule the plea of non est factum closes tlie

issue and requires no reply,*^ a reply of estoppel may be pleaded thereto,*' and
where the facts pleaded by defendant show that the note is not binding on him a

general replication would be but a deduction of law and insufficient.**

(4) Payment ok Set-Off. A replication denying payment in the language
of the answer alleging such payment is sufficient,*' and an admission of partial

payment with an averment that no more was paid is a sufficient replication to a

plea of payment in full.'" Where defendant pleads a set-off a reply that he owes
a sum in excess of the amount claimed as set-off is sufficient.'' So too where
plaintiff has both a note and an account against defendant he may sue upon the

former and set up the latter in replication to a plea of set-off by defendant.**

(hi) Yjesipication. In some jurisdictions the reply need not be verified,"'

while in others a verification is essential.'*

2 Dougl. (Mich.) 105; Woolley v. Himton, 33 86. Lewis v. Hodapp, 14 Ind. App. Ill, 42
U. C. Q. B. 152. N. E. 649, 56 Am. St. Rep. 295.

78. Stephenson v. Clayton, 14 Ind. App. 87. Brickley v. Edwards, 131 Ind. 3, 30
76, 42 N. E. 491. N. E. 708. •

79. Brunskill v. McGuire, 3 U. C. C. P. 88. Hall v. Oommonwealth Bank, 5 Dana
408; Dickenson v. Clemow, 7 U. 0. Q. B. 421; (Ky.) 258, 30 Am. Dec. 685.

Bank of British North America v. Ainly, 7 If the answer alleges that defendant was
U. C. Q. B. 33 ; Morton v. Thompson, 1 U. C. intoxicated and not in possession of his
Q. B. 178. See also Mclntyre v. Skead, 8 faculties at the time that the note was exe-

U. C. Q. B. 300. cuted, a replication that said defendant rati-

80. Doty V. Sturdevant, 1 Pa. St. 399. fied the execution of the note when sober is

81. Trezevant v. McNeal, 2 Humphr. (Tenn.) but a conclusion of law and insufficient, it

352. being necessary to allege the acts amounting
82. Anderson v. Patrick, 7 How. (Miss.) to ratification. Copenrath v. Kienby, 83 Ind.

347. See also Neale v. Neale, 18 Ky. L. Rep. 18.

343, 36 S. W. 526. 89. Pannon v. Robinson, 10 Iowa 272.
83. Gregory v. Logan, 7 Blackf. (Ind.) 90. Lillie v. Trentman, 130 Ind. 16, 29

112; Holeman v. Lamme, 6 Blackf. (Ind.)' N. E. 405.

222; Thomas v. Quick, 5 Blackf. (Ind.) 334; 91. Meeker v. Shanks, 112 Ind. 207, 13
Farmer v. Fairman, 5 Blackf. (Ind.) 257; N. E. 712. See also Bourne v. Wooldridge,
Congleton v. Garrard, 22 Ky. L. Rep. 819, 58 10 B. Hon. (Ky.) 492.

S. W. 791 ; Matlock v. Livingston, 9 Sm. & M. 92. Blount v. Rick, 107 Ind. 238, 5 N. E.
(Miss.) 489. See also Phelps v. Jenkins, 5 898, 8 N. E. 108.

111. 48 ; Graveley v. Jones, 8 U. C. Q. B. 606. 93. McNeer v. Dipboy, 13 Ind. 542 ; Rus-
84. Bourland v. Gibson, 26 111. App. 416. sell v. Drummond, 6 Ind. 216.

85. Kernodle v Hunt, 4 Blackf. (Ind.) 57 94. Young v. Mumma, 3 Iowa 140; Case
[approved in Clark v. Harrison, 5 Blackf. v. Edson, 40 Kan. 161, 19 Pac. 635 (holding,

(Ind.) 302]. however, that where an unverified replication

[XIV, D, 3, a, (II), (a)]
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b. Departure From Complaint. A replication to a plea setting forth facts

foreign to the theory of plaintiffs recovery as set forth in the material allega-

tions^ in his petition is a departure and not allowable.^* Thus a replication set-

ting forth a right of action in favor of a ward of plaintiff where the complaint

set forth the cause of action in favor of plaintiff in his own right,^' a reliance

upon the provisions of the statutes of a state other than that relied upon in the

complaint/* or a reliance upon the provisions of a statute when the complaint

relies upon the law merchant,'' would be a departure ; but matter tending to avoid

the allegations in the plea and merely explanatory of the complaint and support-

ing and fortifying it is not a departure.* Thus where a plea puts in issue the

ownership of the note, a replication setting forth the nature of plaintiff's owner-
ship is not a departure, although the source of his title be differently averred in

the complaint.^

4. Rejoinder. If after an answer alleging a want of consideration plaintiff

has replied by showing prima facie a good consideration it is incumbent npon
defendant to tile a rejoinder if he would prove such want,^ and where the answer
alleges a failure of consideration, a rejoinder to a replication setting forth the con-

sideration, which alleges but a partial failure, would be a departure.* By taking
issue on the allegation of a rejoinder plaintiff admits that tlie same if true avoids

his replication ; and if this were made in confession and avoidance of defendant's

answer such answer would then stand as confessed by plaintiff and a verdict

should be rendered against him.'

5. Amendment— a. Of Declaration, Complaint, or Petition. The allowance of

amendments to the declaration, petition, or complaint, in an action on a bill or

note, rests largely in the discretion of the trial court.* Amendments will gener-

ally be permitted ' in the furtherance of justice, 'provided a new and distinct

was filed to an answer and plaintiff afterward
with leave of the court withdrew the replica-

tion and refiled it, duly verified, and the court

with knowledge of all the parties treated

and considered it as duly verified, the irregu-

larity in the proceedings was immaterial) ;

Hendricks v. Cameron, 2 Tex. App. Civ. Cas.

§ 351.

95. A departure from an immaterial alle-

gation is not fatal. Wilson v. Codman, 3

Cranch (U. S.) 193, 2 L. ed. 408.

96. See Boiling v. McKenzie, 89 Ala. 470, 7

So. 658; Shank v. Fleming, 9 Ind. 189; Wil-

son V. Johnson, (N. J. 1894) 29 Atl. 419;

LiUienthal v. Hotaling Co., 15 Oreg. 371, 15

Pac. 630.

97. Bearss v. Montgomery, 46 Ind. 544.

98. Yeatman v. Cullen, 5 Blackf. (Ind.)

240.

99. Will V. Whitney, 15 Ind. 194; Midland
Steele Co. v. Citizens' Nat. Bank, 26 Ind. App.
71, 59 N. E. 211.

1. Brown v. Indianapolis First Nat. Bank,
115 Ind. 572, 18 N. E. 56; Shirts v. Irons, 47

Ind. 445. See also Culberson v. American
Trust, etc., Co., 107 Ala. 457, 19 So. 34;

Cooper V. Blood, 2 Wis. 62.

a. Berney v. Steiner, 108 Ala. Ill, 19 So.

806, 54 Am. St. Rep. 144. See also Bishop

17. Travis, 51 Minn. 183, 53 N. W. 461.

Departure in declaring on witnessed note.
— In declaring on a note of this nature, the
fact that the note was witnessed need not be

alleged in the complaint, and if defendant

pleads the statute of limitations of six years
a replication that the note was witnessed and
the action brought within fourteen years

would not be a departure from the declara-

tion. Carpenter v. McClure, 38 Vt. 375.

3. Boone v. Boone, 58 Miss. 820.

4. Kilgore v. Powers, 5 Blackf. (Ind.).

22.

5. Brown v. Bamberger, 110 Ala. 342, 2a
So. 114.

6. Mattingly v. Bank of Commerce, 21 Ky.
L. Rep. 1029, 53 S. W. 1043 ; Biddeford First

Nat. Bank v. MeKenney, 67 Me. 272; Green
V. Jackson, 15 Me. 136.

7. Alabama.— Tapscott v. Gibson, 129 Ala>

503, 30 So. 23 ; Dowling V. Blackman, 70 Ala.

303; Ricketts v. Weeden, 64 Ala. 548; Long
V. Patterson, 51 Ala. 414; Robinson v. Darden,
50 Ala. 71 ; Burch v. Taylor, 32 Ala. 26; Reed
V. Scott, 30 Ala. 640 ; Ex p. Ryan, 9 Ala. 89

;

Davis 17. Chester, Minor (Ala.) 385.

California.— Redington 17. Cornwell, 90 CaL
49, 27 Pae. 40.

Delaware.— Dehaven 17. Tweed, 4 Houst..

(Del.) 234.

Georgia.— Ford 17. Scruggs, 97 Ga. 228, 22
S. E. 590 ; Wingate 17. Atlanta Nat. Bank, 95,

Ga. 1, 22 S. E. 37; Bright 17. Central City
St. R. Co., 88 Ga. 535, 15 S. E. 12; Hardee
V. Lovett, 83 Ga. 203, 9 S. E. 680; Lewis 17.

Harper, 73 Ga. 564; Tift 17. Carlton, 73 Ga.
145 ; Ross 17. Jordan, 62 6a. 298.

Indiana.— McDonald i;. Yeager, 42 Ind,

388. See also Sayers 17. Crawfordsville First

[XIV. D. 5, a]
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cause of action is not introduced.^ Thus a mistake in the date or time of pay-
ment,' a mistake in the date of notice of dishonor/" or a mistake in the amount
of the note " may be cured by amendment.

Nat. Bank, 89 Ind. 230; McKinlay v. Shank,
24 Ind. 258.

Iowa.— McCarn v. Rivers, 7 Iowa 404.

Kentucky.— Mattingly v. Bank of Com-
merce, 21 Ky. L. Rep. 1029, 53 S. W. 1043.

UaAne.— Jenness v. Barron, 95 Me. 531, 50
Atl. 712; Biddeford First Nat. Bank v. Mc-
Kenney, 67 Me. 272; Starbird v. Henderson,
64 Me. 570 ; Strang v. Hirst, 61 Me. 9 ; Green
V. Jackson, 15 Me. 136; Barrett v. Barrett, 8

Me. 353.

Maryland.— Gisriel v. Burrows, 72 Md. 366,

20 Atl. 240.

Massachusetts.— Hayward v. French, 12

Gray (Mass.) 453; Lobdell t'. Baker, 3 Mete.
(Mass.) 469; Barker v. Burgess, 3 Mete.
(Mass.) 273; Tenney v. Prince, 4 Pick. (Mass.)

385, 16 Am. Dec. 347.

Michigan.— Warder v. Gibbs, 92 Mich. 29,

52 N. W. 73; Holdridge v. Farmers', etc..

Bank, 16 Mich. 66. See also Stofllet v. Strome,

101 Mich. 197, 59 N. W. 411.

Minnesota.—Almich v. Downey, 45 Minn.
460, 48 N. W. 197.

Missouri.— Harkness v. Julian, 53 Mo. 238.

New Hampshire.— Lane v. Barron, 64 N. H.
277, 9 Atl. 544; Libbey v. Pierce, 47 N. H.
309; Elliot v. Abbot, 12 N. H. 549, 37 Am.
Deo. 227; Burnham v. Spooner, 10 N. H.
165.

New York.— Van Duzer v. Howe, 21 N. Y.
531; Vibbard v. Roderick, 51 Barb. (N. Y.)

616; Sturges v. Newcombe, 12 Misc. (N. Y.)

371, 33 N. Y. Suppl. 558, 67 N. Y. St. 301;

Cohn V. Husson, 67 How. Pr. (N. Y.) 461.

Oregon.—Farmers' Bank v. Saling, 33 Oreg.

394, 54 Pac. 190.

Pennsylvania.— De Barry v. Withers, 44
Pa. St. 356; Sehoneman v. Fegley, 7 Pa. St.

433; Wilson v. Jamieson, 7 Pa. St. 126.

South Carolina.— Jacobs v. Gilreath, 41

S. C. 143, 19 S. E. 308, 310; Moore v. Chris-

tian, 31 S. C. 337, 9 S. E. 981; Sibley v.

Young, 26 S. C. 415, 2 S. E. 314; Bisehoff v.

Blease, 20 S. C. 460.

Texas.— Sweetzer v. Claflin, 74 Tex. 667, 12

S. W. 395; Arnold v. Willis, 68 Tex. 268, 4
S. W. 485.

Vermont.—-Vaughn v. Rugg, 52 Vt. 235;
(Stephens v. Thompson, 28 Vt. 77.

Virginia.— Tidball v. Shenandoah Nat.

Bank, 98 Va. 768, 37 S. E. 318.

United States.— Vanarsdale v. Hax, 107

Fed. 878, 47 C. C. A. 31; Drake v. Found
Treasure Min. Co., 53 Fed. 474.

Canada.— See Martin v. Wilber, 9 U. C.

C. P. 75.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1575 et seq.

8. Alabama.— Mahan v. Smitherman, 71

Ala. 563 ; Dowlmg v. Blackman, 70 Ala. 303.

Georgia.— Norris v. Pollard, 75 Ga. 358;

Fokes V. De Vaughn, 66 Ga. 735; Broach v.

[XIV, D, 5. a]

Kelly, 66 Ga. 148; Long v. BuUard, 59 Ga.
355; Mississippi Cent. R. Co. v. Plant, 58
Ga. 167.

New York.—Wattson v. Thibou, 17 Abb. Pr.
(N. Y.) 184.

Pennsylvania.— Farmers', etc., Bank v.

Israel, 6 Serg. & R. (Pa.) 293; Dull v. Amies,
2 Miles (Pa.) 144.

South Carolina.— Crane v. Lipscomb, 24
S. C. 430.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1575.

Form of liability.— A complaint charging
defendants as guarantors of a note cannot
be amended so as to charge them as indorsera.

Peters v. Chamberlain, 59 Hun (N. Y.) 623,

13 N. Y. Suppl. 457, 36 N. Y. St. 1000.

Nev/ promise.— An amendment setting up
a new promise by defendant to pay the note
sued on states a new cause of action. Er-
skine v. Wilson, 27 Tex. 117.

9. Iowa.— Avery v. Wilson, 26 Iowa 573.

Kansas.— Wilson v. Phillips, 8 Kan. 211.

Louisiana.— Bussey v. Rothschild, 27 La.
Ann. 316.

Mame.— Dodge v. Haskell, 69 Me. 429.

Minnesota.— Almich v. Downey, 45 Minn.
460, 48 N. W. 197.

United States.— Drake v. Found Treasure
Min. Co., 53 Fed. 474.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1577.

Failure to allege time of maturity.—Where
a complaint fails to allege the time when a

note sued on is payable, but the note itself

is overdue, and the maker knows it to be the

identical note which he will be called upon
to defend, an amendment whereby the time

of payment is inserted in no way changes the

character of the action so as to affect the sub-

stantial rights of the parties, and is therefore

allowable. Tribune Pub. Co. v. Hamill, 2

Colo. App. 237, 30 Pac. 137. See also Bris-

bois V. Lewis, 9 Colo. 494, 13 Pac. 179; Har-
dee V. Lovett, 83 Ga. 203, 9 S. E. 680.

Variance between complaint and copy of

note.— Where there is a variance between
the date of the note sued upon as described

in the complaint and the copy filed therewith

the copy, being correct, supplies the defect in

the complaint, and it is not error to permit

an amendment of the defect after the finding.

Wells V. Dickey, 15 Ind. 361. See also Carver

V. Carver, 53 Ind. 241.

10. Loose V. Loose, 36 Pa. St. 538.

Failure to allege notice.— In a suit against

the drawer of a, bill of exchange an amend-
ment is allowance supplying the omission of

the declaration to allege presentment, refusal

to pay, dishonor, and notice. Jones v. War-
ren, 60 Ga. 359.

11. Nimmon v. Worthington, 1 Ind. 376;

Green v. Jackson, 15 Me. 136 ; Drake v. Found
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b. Of Plea or Answer. The plea or answer may be amended *' in the discre-

tion of the trial court,^' provided the amendment does not operate to surprise

plaintiff " or set up an entirely new defense.'^

6. Issues, Proof, and Variance— a. Evidence Admissible— (i) Under Pec-
LARAiioN, Complaint, on Petition— (a) In General. A payee declaring on
a draft may show that he paid the draft after notice of its dishonor ;

^^ but evi-

dence to show the character of plaintiff's liability and that no demand was made
of the maker is inadmissible in an action to recover money paid on a note by mis-

take, where no allegations to that effect are made," and misrepresentations as to

the circumstances of the maker made by an assignor to an assignee cannot be
proved when not pleaded by the latter in suing the former.'^

(b) Execution. Ratiiication of the filling of a note signed in blank may be
shown, although not pleaded ; '' but where the sole issue of non-execution is found
for defendant, it is error for the court without amendment to the pleadings to

hear evidence and find defendant to be estopped from denying his signature or

liabihty.^'

(o) Consideration. A note reissued for a new consideration should be so

declared on and not in its original form,^' and where defendant relies on the

Treasure Min. Co., 53 Fed. 474. See also

Wrigley v. Bibb Real Estate, etc., Co., 97

6a. 331, 22 S. E. 917, holding that where
the declaration on a note containing a, stipu-

lation for attorney's fees contained no allega-

tion for the recovery of such fees, it was
proper to permit an amendment so as to en-

title plaintiff to recover the same. To same
effect is Baxley Banking Co. v. Carter, 112

Ga. 529, 37 S. E. 728.

12. California.— McPherson v. Weston, 85

Cal. 90, 24 Pac. 733.

//Ziraois.— Wilson v. King, 83 111. 232.

Louisiana.— St. Mark v. Delarne, 2 Mart.

(La.) 101.

Massachusetts.—^Ham v. Kerwin, 146 Mass.

378, 15 N. E. 657.

Mississippi.— Bingham v. Sessions, 6 Sm.
& M. (Miss.) 13.

Missouri.— Turner v. Thomas, 10 Mo. App.
338.

Nelraska.— Central City Bank v. Rice, 44
Nebr. 594, 63 N. W. 60.

Wisconsin.— Gregory v. Hart, 7 Wis.
532.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1582.

Amendment of counter-claim.— A motion
for leave to amend a counter-claim may be

granted or denied in the discretion of the

trial court. Zinsser v. Columbia Cab Co., 66

N. Y. App. Div. 514, 73 N. Y. Suppl. 287.

See also Kawlings v. Fisher, 110 Mich. 19,

67 N. W. 977.

Permitting plea to be verified.^ In an ac-

tion on a promissory note it is not error for

the court after the trial has commenced to

allow the verification of a plea denying the

execution of the indorsement on the note.

Ennor v. Hodson, 28 111. App. 445. See also

Edgefield Bank v. Farmers' Co-operative Mfg.

Co., 52 Fed. 98, 2 U. S. App. 282, 2 C. C. A.

637, 18 L. R. A. 201 ; Loving v. Fairchild, 1

McLean (U. S.) 333, 15 Fed. Cas. No. 8,556.

13. Alabama.— Anniston Pipe Works v.

Mary Pratt Furnace Co., 94 Ala. 606, 10 So.

259.

California.— Buffalo Cycle Co. v. Todd, 133
Cal. 292, 65 Pac. 573; Clarkson v. Hoyt,
(Cal. 1894) 36 Pac. 382; McPherson v. Wes-
ton, 85 Cal. 90, 24 Pac. 733; Page v. Wil-
liams, 54 Cal. 562.

Kansas.— Sanders v. Wakefield, 41 Kan.
11, 20 Pac. 518; Foote V. Sprague, 13 Kan.
155. See also Dunham v. Brown, (Kan.
App. 1899) 58 Pac. 232.

Massachusetts.—Ham v. Kerwin, 146 Mass.

378, 15 N. E. 657.

Weiraska.— Central City Bank v. Rice, 44

Nebr. 594, 63 N. W. 60.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1582.

14. McPherson v. Weston, 85 Cal. 90, 24

Pac. 733.

15. Crompton, etc.. Loom Works v. Brown,
27 Misc. (N. Y.) 319, 57 N. Y. Suppl. 823;
Hong-Kong, etc.. Banking Corp. v. Emanuel,
17 N. Y. Suppl. 790, 44 N. Y. St. 454. See
also Cuthbert v. Brown, 49 S. C. 513, 27

S. E. 485, holding that a motion to amend
an answer by withdrawing an admission of

a material fact and substituting a denial

thereof, thereby changing the nature of the

defense, comes too late after trial gone into

and motion of nonsuit refused. And see

Avegno v. Fosdick, 28 La. Ann. 109, holding

that after plea of the general issue, in an
action on a promissory note, a supplemental
answer setting up want of consideration

changes the issue and is not allowable.

16. McDonough v. Heyman, 38 Mich. 334.

17. Case v. Case, 49 Hun (N. Y.) 83, 1

N. Y. Suppl. 714, 17 N. Y. St. 313.

18. McKinney v. McConnel, 1 Bibb (Ky.)
239.

19. Bremner v. Fields, (Tex. Civ. App.
1896) 34 S. W. 447.

20. Newby v. Myers, 44 Kan. 477, 27 Pac.

971.

21. Koons V. McWhinney, 30 Ind. 74.
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defense of want of consideration for an acceptance the real consideration maj be
shown, although not pleaded.^

(d) Amount Due. In rebutting a defense of payment plaintiff may show a
mistake in computation at the time of the alleged payment,^^ and under an allega-

tion that a certain amount was due to the drawer of an order the amount due by
the drawer when the order was accepted may be shown.^ The date of a credit

may be proved under an allegation stating the amount of, but not tJie time of,

the credit.^ In the absence of an allegation of disparity between specie and
paper currency evidence relative thereto is inadmissible,^^ and, under an averment
of the legal rate of interest in a foreign state where the note was made, proof is

admissible that the note bore such interest by the laws of such state.^

(e) Transfer. Evidence of indorsement to plaintiff is admissible under an
allegation of sale, assignment, and delivery,^ and evidence of indorsement by a
partner for his firm is admissible, although it is not alleged that he had authority
or that the firm is a commercial one.^ Under an allegation of transfer by
indorsement, evidence is admissible of an indorsement pursuant to the resolution

of a board of directors.^ A retransfer to plaintiff by a subsequent indorser may
be shown without an allegation to that effect.'' Intermediate indorsements may
be proved, although not alleged, to overcome matters of defense set up by defend-
ant after plaintiff has made out a prima facie case.^ Under an allegation of

indorsement as a condition of a loan to the maker evidence of the indorser's

privity to the negotiations is admissible.^ Proof of assignment is admissible
under an allegation of indorsement and lawful holding.^

(f) Ownership and Possession. Under an allegation that plaintiff is the

assignee evidence is admissible that he is entitled to all the rights of a bona fide
purchaser for value,^ and he may prove defendant's possession of the note sued
on, although he does not allege it.'^

(g) Pemand and Notice. An allegation of demand ^ or that a note was duly
protested ^ authorizes proof of due presentment at the place designated in the

instrument. Under an allegation of presentment at maturity plaintiff may show
that by the law where the demand was made the instrument was not entitled to

grace,'' and under allegations of demand and notice the protest and certificate

thereof are admissible,*' but facts excusing notice must be averred.*'

(h) Collateral Agreements. Under a declaration on an agreement signed by
defendant and indorsed on a note to which he was not a party, plaintiff cannot

produce the note signed on the back by defendant and prove an agreement by
parol.*^ So under an obligation of an agreement that the indorser and not the

maker should be liable evidence that defendant indorsed as a surety is admissible.*"

(i) New Promise. Evidence of a new promise is admissible, although not

22. Gafford v. American Mortg., etc., Co., 33. Meyer v. Hibsher, 47 N. Y. 265.

77 loiiya 736, 42 N. W. 550. 34. Bro-wn t'. Richardson, 20 N. Y. 472

23. Easton v. Strother, 57 Iowa 506, 10 [reversing 1 Bos-w. (N. Y.) 492].

'N. W. 877. 35. Mundy v. Whittemore, 15 Nebr. 647, 19

24. Capron v. Anness, 136 Mass. 271. N. W. 694.

25. Scarborough v. Bo-wyer, (Tex. Civ. 36. McClusky v. Gerhauser, 2 Nev. 47, 90

App. 1896) 36 S. W. 141. Am. Dec. 512.

26. Sha-w f. Trunsler, 30 Tex. 390. 37. Parker v. Bernard, 9 Rob. (La.) 18.

27. Tryon v. Rankin, 9 Tex. 595. 38. Voisin v. Jewell, 9 La. 112.

28. Red River Valley Invest. Co. v. Cole, 39. Garland v. West, 9 Baxt. (Tenn.)

62 Minn. 457, 64 N. W. 1149. 315.

29. Hodge v. Eastin, 5 Mart. N. S. (La.) 40. Kentucky Bank v. Goodale, 20 La. Ann.
57. 50.

30. Nelson v. Eaton, 15 How. Pr. (N. Y.) 41. Garvey v. Fowler, 4 Sandf. (N. Y.)

305 [affirmed in 26 N. Y. 410]

.

665.

31. Hyde v. Groce, 7 Mart. N. S. (La.) 42. Crozer v. Chambers, 20 N. J. L. 256.

572; Dicks v. Cash, 7 Mart. N. S. (La.) 362. 43. McPhillips v. Jones, 73 Hun (N. Y.)
32. Preston v. Mann, 25 Conn. 118. 516, 26 N. Y. Su"ppl. 101, 56 N. Y. St. 164.

[XIV, D, 6, a, (l), (c)}
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alleged,** and evidence of a promise of the drawer to pay after the drawee's
refusal is admissible, although not alleged, where priorly the drawer has notice

that he would be charged.^^

(j) Attorney's Fees. The value of an attorney's services may be shown,
although employment of an attorney is not specifically averred."

(n) Under Plea or Answer— (a) In General. The evidence offered

under the plea or answer must correspond with the allegations thereof.*'

(b) Under General Issue— (1) in General. Defendant may under the
general issue introduce evidence to show that the action is prematurely brought**
or that he did not execute or deliver the note.*'

(2) Denial of Owneeship. Evidence that plaintiff, in an action on a note,

is not the owner of the note may be given nnder the general issue.^

(3) Failure, Illegality, oe Want of Consideeation. Unless required by

44. Cook V. Shearman, 103 Mass. 21.

45. Ives V. Eastin, 6 La. 13.

46. Lindley v. Sullivan, 133 Ind. 588, 32
N. E. 738, 33 K. E. 361 ; Harvey v. Baldwin,
124 Ind. 59, 24 N. E. 347, 26 N. E. 222;
Starnes v. Sehofield, 5 Ind. App. 4, 31 N. E.
480.

47. Alabama.— King v. Griffin, 6 Ala.
387.

California.— Witmer Bros. Co. v. Weid,
108 Cal. 569, 41 Pac. 491.

•Indiana.— Crawford v. Kedway, 62 Ind.

573; Corbin v. Flack, 19 Ind. 459.

Iowa,— Richmond Second Nat. Bank v.

Martin, 82 Iowa 442, 48 N. W. 735; Dunning
V. Rumbaugh, 36 Iowa 566; Allen v. New-
berry, 8 Iowa 65.

Michigan.— Alpena Nat. Bank v. Green-
baum, 80 Mich. 1, 44 N. W. 1123.

Minnesota.—- Lebanon Sav. Bank v. Penney,
44 Minn. 214, 46 N. W. 331.

New York.— Dalrymple v. Hillenbrand, 62
N. Y. 5, 20 Am. Rep. 438 ; Wheeler v. Ruck-
man, 7 Rob. (N. Y.) 447, 35 How. Pr. (N. Y.)
3.50; Scott V. Johnson, 5 Bosw. (N. Y.) 213;
Taylor v. Jackson, 5 Daly (N. Y.) 497; Gates
V. Dundon, 19 N. Y. Suppl. 390, 19 N. Y. St.

757 ; Wimpfheimer v. Ludwig, 1 N. Y. Suppl.
432: Smedberg v. Whittlesey, 3 Sandf. Ch.
(N. Y.) 320.

Pennsylvania.— Ballentine v. McGeagh, 4
Brewst. (Pa.) 95.

South Carolina.— McGrath v. Barnes, 18

S. C. 606.

Texas.— Lemmon v. Hanley, 28 Tex. 219.

Wisconsin.— Blakeslee v. Hewett, 76 Wis.
341, 44 N. W. 1105.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1590.

Illustrations.— Evidence of an extension of
time for payment (Tuskaloosa Cotton-Seed
Oil Co. V. Perry, 85 Ala. 158, 4 So. 635 ; New-
ell «. Salmons, 22 Barb. (N. Y.) 647), that
a person other than defendant signed the
note (Matthews v. Bates, 93 Ga. 317, 20 S. E.

320), or that plaintiff has collateral security
(Flint V. Nelson, 10 Utah 261, 37 Pac. 479)
is not competent unless pleaded.

48. Munro v. King, 3 Colo. .238. See also

Heaton v. Myers, 4 Colo. 59, holding that a
subsequent written agreement, supported by a

valid consideration showing a contingency
upon which the payment of a promissory note
is to depend, is admissible in evidence under
the general issue, in an action on the note
by an assignee after maturity against the
maker. But see Culver v. Johnson, 90 111.

91, holding that an agreement after maturity
of a note to extend the time of payment be-
yond time of bringing suit cannot be shown
under the general issue.

49. Carrier v. Hague, 9 S. C. 454.

Signing as guarantor.— In assumpsit on a
promissory note the defense that defendant
signed the note as guarantor and not as joint
maker may be proved under the general is-

j

sue. Dibble v. Dimcan, 2 McLean (XJ. S.)

553, 7 Fed. Cas. No. 3,880.

50. Alabama.— Birch v. Tillotson, 16 Ala.
387; Evans v. Gordon, 8 Port. (Ala.) 142.

But see Agee v. Medlock, 25 Ala. 281, holding
that in assumpsit by the indorsee of a prom-
issory note the fact that plaintiff is not the
owner of the note is not a good defense under
the general issue.

Illinois.— Ingraham v. Luther, 65 111. 446;
Simons v. Waterman^ 17 111. 371.

Indiana.— Bates v. Hunt, 1 Blackf. (Ind.)

67. Compare Mastin v. Crosby, 6 Blackf.
(Ind.) 296.

Maine.— See Stearns v. Burnham, 5 Me.
201, 17 Am. Dec. 228.

Michigan.— Reynolds v. Kent, 38 Mioh.
246.

Mississippi.— Anderson v. Patrick, 7 How.
(Miss.) 347; Netterville v. Stevens, 2 How.
(Miss.) 642.

New York.— Hull v. Wheeler, 7 Abb. Pr.
(N. Y.) 411.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1606.

Under Tex. Rev. Stat. art. 271, providing
that in an action by an assignee or indorsee
of a written instrument the assignment or

indorsement " shall be regarded as fully

proved unless the defendant shall deny in his

plea that the same is genuine," and shall also

file an affidavit that he believes it is forged

a general denial only will not authorize evi-

dence attacking the validity of the assign-
ment. Grounds v. Sloan, 73 Tex. 662, H
S. W. 898.

[XIV, D, 6, a, (n), (b). (3)]
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statute to be specially pleaded,^' failure,^' partial failure,^' illegality,^ or want^
of consideration may be shown under the general issue.

(4) Fraud. Facts tending to establish fraud may be given in evidence under
the general issue,^^ unless required by statute to be specially pleaded.^'

(5) GrooD Faith of Pueohasee. In an action by an indorsee against the

makei', wliere the declaration alleges that the note passed into plaintiff's hands
before maturity, defendant may show under the general issue that the note did

not pass into plaintiff's hands until after its maturity.^

51. California.— Sharon v. Sharon, 68 Cal.

29, S Fac. 614.

Colorado.—^Munro v. King, 3 Colo. 238;
Roop V. Delahaye, 2 Colo. 307; Patterson P.

Gile, 1 Colo. 200.

Georgia.— Johnson v. Ballingall, 1 Ga. 68.

Illinois.— Wilson v. King, 83 111. 232 ; Leg-
gat V. Sands' Ale Brewing Co., 60 111. 158;
Keith V. Mafit, 38 111. 303 ; Rose v. Mortimer,
17 111. 475.

Indiana.—Casad v. Holdridge, 50 Ind. 529;
Johns V. Harrison, 20 Ind. 317; Frybarger v.

Cockefair, 17 Ind. 404.

Massachusetts.— Bradford v. Tinkham, 6

Gray (Mass.) 494.

Nehraska.— Dillon v. Darst, 48 Nebr. 803,

67 JSr. W. 783; Sharpless v. Giflfen, 47 Nebr.
146, 66 N. W. 285.

Neio Hampshire.— Jones v. Houghton, 61
N. H. 51.

Neto York.— Boswell v. Welshoefer, 9 Daly
(N. Y.) 196.

Tennessee.— Simpson v. Moore, 6 Baxt.
(Tenn.) 371.

Texas.— Moore v. Alston, (Tex. App. 1891)
17 S. W. 1117.

TViseonsin.— Gregory v. Hart, 7 Wis. 532;
Manville v. Gay, 1 Wis. 250, 60 Am. Dee. 379.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1604.

52. Indiana.—Catlett v. McDowell, 4 Blackf.
(Ind.) 556; Tucker v. Tipton, 4 Blackf. (Ind.)

52!).

Mississippi.—Ferguson v. Oliver, 8 Sm. & M.
(Miss.) 332; Brewer v. Harris, 2 Sm. & M.
(Miss.) 84, 41 Am. Dee. 587.

New York.— Meakin v. Anderson, II Barb.
(N. Y.) 215: Tayne v. Cutler, 13 Wend.
(N. Y.) 605; Jones v. Swan, 6 Wend. (N. Y.)
589.

Ohio.— LofiBand v. Russell, Wright (Ohio)
438.

South Carolina.— Farrow v. Mays, 1 Nott
& M. (S. C.) 312.

Vermont.— Williams v. Hicks, 2 Vt. 36, 19
Am. Dec. 693.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1604.

53. Catlett v. McDowell, 4 Blackf. (Ind.)

556; Brewer v. Harris, 2 Sm. & M. (Miss.)

84, 41 Am. Dec. 587 ; Staab v. Ortiz, 3 N. M.
53, 1 Pac. 857. Contra, Payne v. Cutler, 13

Wend. (N. Y.) 605; Williams v. Hicks, 2 Vt.

36, 19 Am. Dec. 693.

54. Hill V. Callaghan, 31 Mich. 424. See
also Robinson v. Howard, 7 Cush. (Mass.)
611 note.

[XIV, D, 6, a, (ii), (b). (8)]

Usury.— Under a plea of non assumpsit in
an action by an indorsee against an indorser
on a bill of exchange, the defense of usury
is admissible. Andrews v. Pond, 13 Pet.

(U. S.) 65, 10 L. ed. 61. See also Gaillard v.

Le Seigreur, 1 McMuIl. ( S. C. ) 225.

55. Indiana.—Catlett v. McDowell, 4 Blackf.
(Ind.) 556; Tucker v. Tipton, 4 Blackf. (Ind.)

529.

Michigan.— Colbath v. Jones, 28 Mich. 280.

Mississippi.— Ferguson v. Oliver, 8 Sm.
& M. (Miss.) 332.

Missouri.— Block v. Elliott, 1 Mo. 275.

Neio York.— Evans v. Williams, 60 Barb.
(N. Y.) 346; Meakim v. Anderson, 11 Barb.
(N. Y.) 215; Pavne v. Cutler, 13 Weild.
(N. Y.) 605.

Ohio.— Loffland v. Russell, Wright (Ohio)
438.

South Carolina.—Talbert v. Cason, 1 Brev.

(S. C.) 298.

Termoji*.— Williams v. Hicks, 2 Vt. 36, 19

Am. Dec. 693; Parrot v. Famsworth, Brayt.

(Vt.) 174; Hawley v. Beeman, 2 Tyler (Vt.)

238.

United States.— Dibble c. Duncan, 2 Mc-
Lean (U. S.) 553. 7 Fed. Cas. No. 3,880.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1604.

56. Indiana.— Cohee v. Cooper. 8 Blackf.

(Ind.) 115; Hagar v. Mounts, 3 Blackf. (Ind.)

57.

Michigan.— Soper v. Peck, 51 Mich. 563, 17

N. W. 57.

Mississippi.— Brewer v. Harris, 2 Sm. &M.
(Miss.) 84, 41 Am. Dec. 587.

Missotiri.— Block v. Elliott, 1 Mo. 275.

New YorA;.—Sill v. Rood, 15 Johns. (N. Y.)

230 ; Many v. Disbrow, 2 N. Y. Leg. Obs. 88.

Ohio.— Loffland v. Russell, Wright (Ohio)

438.

South Carolina.— Shelton v. Garry, 1 Mc-
Cord (S. C.) 470.

Vermont.—^Hawley v. Beeman, 2 Tyler (Vt.)

238.

See, generally, Featjd ; and 7 Cent. Dig. tit.

" Bills and Notes," § 1605.

57. Arthur v. Gard, 3 Colo. App. 133, 32

Pac. 343; Anderson v. Jaeobson, 66 111. 522;

Johns V. Harrison, 20 Ind. 317; Gregory v.

Hart, 7 Wis. 532. Compare Kirehoff v. Goez-

lin, 30 111. App. 190.

58. Herrick v. Swomley, 56 Md. 439. See

also Robinson v. Howard, 7 Cush. (Mass.)

611 note; Fant v. Miller, 17 Gratt. (Va.)

47. But see Sturdivant v. Memphis Nat.

Bank, 60 Fed. 730, 9 C. C. A. 256, holdi.^j^ vh^t
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(6) Payment. In an action on a note evidence of payment is competent
under the general issue,'^ unless required by statute to be specially pleaded.^

(7) Pbotest and JSTotioe. The defense of want of due notice to an indorser

of a note must be specially pleaded to be available."

(c) Under Special Plea— (1) Of Feaud. Under a plea of fraud the evi-

dence must be coniined to the fraud alleged in the plea.^^

(2) Of Limitations. In an action by the indorsee against the maker, the
maker cannot, under an answer setting up the' statute of limitations, introduce in

aid of such plea evidence of a want of consideration for the note.'''

(3) Op Non Est Factum. The plea of non estfactum puts in issue only the
execution of the note " and confines defendant in his proof to the issue thus
made.*^ Accordingly fraud,** illegality of consideration," want of consideration,**

in an action upon a note by an indorsee
plaintiif's hona fides cannot be questioned
under a plea of the general issue.

59. Illinois.— Mines v. Moore, 41 111. 273;
Rush V. Fister, 23 111. App. 348.

Indiana.—Page v. Prentice, 7 Blackf. (Ind.)

322.

New Yorfc.—Clark v. Yale, 12 Wend. (N. Y.)

470; Losee v. Dunkin, 7 Johns. (N. Y.) 70, 5
Am. Dec. 245.

Pennsylvania.—Walls v. Walls, 170 Pa. St.

48, 32 Atl. 649.

Vermont.— Jewett v. Winship, 42 Vt. 204;
Gilson V. Gilson, 16 Vt. 464; Pierce v. Clark,
1 Tyler (Vt.) 140.

United States.— Dibble v. Duncan, 2 Mc-
Lean (U. S.) 553, 7 Fed. Cas. No. 3,880.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1609.

Payment after suit brought.—^In assumpsit
on a note, payment of the note after the com-
mencement of a suit thereon cannot be given
in evidence under the general issue, except to

reduce the damages. Pemigewasset Bank v.

Brackett, 4 N. H. 557. See also Dana v. Ses-

sions, 46 N. H. 509.

60. Hubler v. Pullen, 9 Ind. 273, 68 Am.
Dec. 620; Hyde v. Hazel, 43 Mo. App. 668;
Martin v. Pugh, 23 Wis. 184; Gregory v.

Hart, 7 Wis. 532.

61. Williams v. Bartlett, 4 Lea (Tenn.)

620. See also White v. Keith, 97 Ala. 668, 4

So. 611, holding that in an action on a note

for the costs of protest and notice evidence of

waiver of protest and notice before maturity
is not admissible under a general denial.

62. Clough V. Holden, 115 Mo. 336, 21

S. W. 1071, 37 Am. St. Rep. 393, holding that

in an action on a note, under a general plea

of fraud in procuring the note in suit, evi-

dence of fraud in procuring a note of which
the one in suit is a renewal is not admissible.

See also Taylor v. Moore, 23 Ark. 408 (hold-

ing that upon a plea that the note was given

in part consideration of a wharf-boat which
plaintiff on the sale falsely and fraudulently

, represented to be sound and adapted to use,

the main issue is whether such representations

were made, and until that fact is shown evi-

dence as to the soundness is inadmissible) ;

Corbin v. Flack, 19 Ind. 459.

Conspiracy to defraud.— Where an action

on a note is brought by the second indorsee

and the answer alleges that the payee and the

first indorsee conspired together to defraud
defendant, the latter may prove statements
made to him by the payee at and before the

time the note was executed, and statements
made by the first indorsee at a time when he
held the note, tending to show in connection
with other testimony that plaintiflf had no-

tice of the conspiracy. Richards v. Monroe,
85 Iowa 359, 52 N. W. 339, 39 Am. St. Rep.
301.

Duress.— In an action on a note given in

settlement of an unliquidated claim for sal-

vage, where the defense set up is merely that
the note was given under duress to relieve the
maker's vessel from a fraudulent claim, it is

not proper to show the exorbitance of the
claim, but the only inquiry is as to the du-
ress. Hyland v. Anderson, 1 Misc. (N. Y.)

337, 20 N. Y. Suppl. 707, 48 N. Y. St. 665.

63. Davidson v. Delano, 11 Allen (Mass.)
523.

64. Iowa.—^Dunning v. Rumbaugh, 36 Iowa
566; Chambers v. Games, 2 Greene (Iowa)
320.

Kentucky.— Woolson v. Shirley, 6 Dana
(Ky.) 308.
Ohio.— Young v. Wilson, Tapp. ( Ohio

)

179.

Pennsylvania.— Brobst v. Welker, 8 Pa. St.

467.

Texas.— Parr v. Johnston, 15 Tex. 294.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1597.

65. Dunning v. Rumbaugh, 36 Iowa 566.

66. Thomas v. Ruddell, 66 Ind. 326; Max-
well V. Morehart, 66 Ind. 301; Chambers v.

Games, 2 Greene (Iowa) 320; Edwards v.

Brown, 1 Cr. & J. 307, 9 L. J. Exeh. 0. S. 84,

1 Tyrw. 182, 3 Y. & J. 423. But see Woolson
v. Shirley, 6 Dana (Ky.) 308, holding that
fraud in the execution, but not in the con-

sideration, may be shown under the plea of

non est factum. See also Van Valkenburg v.

Rouk, 12 Johns. (N. Y.) 337; Stacy v. Ross,

27 Tex. 3, ,84 Am. Dec. 604, which hold that

if a note is misread or misexpounded to an
unlettered man this may be shown under a

plea of non est factum,.

67. Chambers v. Games, 2 Greene (Iowa)
320.

68. Woolson v. Shirley, 6 Dana (Ky.) 308;

Rittenhouse v. Crevling, 14 N. Y. Suppl. 85,

38 N. Y. St. 280; Parr v. Johnston, 15 Tex.

294.

[XIV, D, 6, a, (ii), (c). (3)]
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or paymeuf cannot be proved under it; but evidence of want of delivery™ or
alteration after execution '* is competent under a plea denying the execution of
the note sued on.

(4) Of Payment. Under the plea of payment any matters may be given in
evidence which tend to show payment ''^ or which amount in law to a satisfaction

of the note ;
'^ but failure of consideration,'* want of consideration,'^ execution in

a representative capacity,'^ or mistake,'" cannot be shown under such plea.

(5) Of Want, Faildee, oe I'llegality op Consideration. The evidence
offered under a plea of want, failure, or illegality of consideration must corre-

spond with the allegations of the plea.P Thus under a plea of want of consider-

ation a conditional delivery,''' an illegal consideration,*' or fraud in execution ^'

cannot be shown. In like manner where the only defense pleaded is failure of
consideration defendant will not be allowed to prove that plaintiff is not the
owner of the note.^^ On the other hand under the plea of total failure of con-
sideration defendant may obtain an abatement in the sum agreed to be paid, if

the evidence shows a partial failure.^' So under an answer alleging that the note

69. Young V. Wilson, Tapp. (Ohio) 179.

See also Bailey v. Cowles, 86 111. 333, holding
that in an action on a note defendant cannot
show under a plea of non est factum that he
had executed to plaintiff a release and quit-

claim of an equity in certain lands, and that
such release and quitclaim were accepted by
plaintiff in satisfaction of the debt. And see

Edelen v. Gough, 5 Gill (Md.) 103.

70. Palmer v. Poor, 121 Ind. 135, 22 N. E.
984, 6 L. R. A. 469 ; Owings V. Grubbs, 6 J. J.

Marsh. (Ky. ) 31; Sawyer v. Warner, 15 Barb.
(N. Y.) 282.

71. Palmer v. Poor, 121 Ind. 135, 22 N. E.
984, 6 L. R. A. 469 ; Conner v. Sharpe, 27 Ind.
41 ; Boomer v. Koon, 6 Hun (N. Y.) 645.

72. Ross V. Pitts, 39 Ala. 606; Cohen v.

State Bank, 29 Fla. 655, 11 So. 44; Ruggles v.

Gatton, 50 111. 412; English v. Steele, 1 Hun
(N". Y.) 716. See also Shriner v. Lamborn,
12 Md. 170.

Evidence of an agreement as to the mode
of payment, which agreement does not vary
in any manner the terms of the contract as
embodied by the note, is admissible under the
defense of payment. Jones v. Snow, 64 Cal.

456, 2 Pac. 28.

I/Oss of note after possession by payer.

—

The subsequent possession by the payer of bills

of exchange alleged to have been paid, and
their destruction by burning, may be shown
on the issue of payment. Planters' Bank v.

Massey, 2 Heisk. (Tenn.) 360.

Payment to third person.— In an action to
recover a balance alleged to be due and un-
paid on a note, evidence of a partial payment
by defendant to a third person, at plaintiff's

request, is admissible under a plea of payment
in full by defendant to plaintiff. Ballard v.

Turner, 58 Ind. 127. See also Griswold v.

Ward, 7 N. T. L. 95.

73. Branner v. Piper, 25 Iowa 400; Farm-
ers', etc., Bank v. Sherman, 33 N. Y. 69 [af-

firming 6 Bosw. (N. Y.) 181]. But see Omaha
First Nat. Bank v. Chilson, 45 Nebr. 257, 63
iJ, W. 362, holding that in a suit on a note
by a pledgee thereof, evidence that the pledgee
Jiad taken other security and agreed to release

[XTV, D, 6, a, (ii), (c), (3)]

the note is inadmissible under an answer
pleading payment of the debt for which the
note was pledged.

74. Lewis v. Reeder, 9 Serg. & R. (Pa.)
193.

75. Lowry v. Shane, 34 Ind. 495.
Usury.— A creditor held two notes against

a debtor, one usurious and the other not,
and the debtor made a payment greater than
the amount of the usurious note, without
applying it to either, and the creditor applied
it to discharge the usurious note, and the
residue to the other. It was held in an ac-
tion on the latter that defendant could not,
under a plea of payment, set up in defense
the amount of usury paid on the other note.
Eaekley v. Pearce, 1 Ga. 241.

76. Rand v. Hale, 3 W. Va. 495, 100 Am.
Dec. 761.

77. Lowry v. Shane, 34 Ind. 495.
78. Norris v. Tiffany, 6 Misc. (N. Y.) 380,

26 N. Y. Suppl. 750, 56 N. Y. St. 406.
79. Norris v. Tiffany, 6 Misc. (N. Y.) 380,

26 N. Y. Suppl. 750, 56 N. Y. St. 406.
80. Durham Fertilizer Co. v. Pagett, 39

S. C. 69, 17 S. E. 563; Lyts v. Keevey, 5
Wash. 606, 32 Pae. 534.

81. Hawkins v. Nation, 39 Ind. 50. See
also Wentworth v. Dows, 117 Mass. 14, hold-
ing that in an action by the payee against
the maker of a note given for the price of

goods, where the only defense set up is want
of consideration, the maker cannot prove, in

reduction of damages, either a breach of war-
ranty or a fraudulent representation in the
sale of the goods. But see Porter v. Gunni-
son, 2 Grant (Pa.) 297, holding that in an
action on » note, under a notice to plaintiff

to prove consideration, etc., defendant may
give in evidence that the note has been stolen

or lost, obtained by duress, or procured or

put in circulation by fraud.

83. Russell v. Gregg, 49 Kan. 89, 30 Pac.

185.

83. Morgan v. Printup, 72 Ga. 66.

In Illinois the statutory defense of a partial

failure of consideration is not admissible un-
der a plea of total failure. Swain v. Cawood,
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was given for an illegal consideration defendant may show that it was made in

renewal of a note so given.^

b. Matters Which Need Not Be Proved— (i) Matters Admitted— (a) In
General. Since the rule is elementary that no proof is required as to matters not
iu issue, where the answer to a declaration or complaint on a negotiable instru-

ment admits its execution, it is nnnecessary to produce further proof thereof or

to introduce the instrument in evidence.^ Since, however, a note is not executed
until it is signed and delivered, it has been held that an admission in an answer
that the maker of the note signed it will not dispense with proof of delivery and
payment of the consideration therefor.^^

(b) By Failure to Derby. The rule is well settled that every material allega-

tion of the declaration or. complaint not controverted by the answer or other

pleadings shall, for the purposes of the action, be taken as true.^' This rule is

3 111. 505 ; Belden v. Church, 23 111. App. 473.

But under a plea of partial failure of con-

sideration, it is competent for defendant to

show by parol proof that a note was given in

part for real estate, and in part for improve-
ments which were to be made thereon by the

vendor, but which were not made; and their

value is the extent of the failure of con-

sideration. Jones X. Buffum, 50 111. 277. So
in an action by one partner against his co-

partner on a note given on settlement of part-

nership affairs, items accidentally omitted
from the settlement are admissible only un-
der a plea of failure of consideration. John-
son V. Wilson, 54 111. 419.

Failure and want of consideration.— Un-
der pleas of failure and want of considera-

tion, it may be jiroved that a note sued on,

although absolute in its terms, was given as

an indemnity to plaintiff against loss as

surety. Laroque v. Russell, 7 Ala. 798. See

also Chamberlain v. Painesville, etc., R. Co.,

15 Ohio St. 225, holding that where defendant

by way of defense to a note pleads in gen-

eral terms that it is wholly without consider-

ation and void, and plaintiff, without re-

quiring a. statement of the facts on which
the defense is based, joins issue, any evi-

dence is admissible on the trial which tends

to impeach or sustain the consideration. And
see Westbrook v. Howell, 34 111. App. 571,

holding that in an action on a, due-bill de-

fendant can show, under a plea of want of

consideration, that the indebtedness for

which it had been given had been paid before

the due-bill was made.
84. Chenery v. Barker, 12 Gray (Mass.)

345. But see Rice v. Grange, 131 N. Y. 149,

30 N. E. 46, 42 N. Y. St. 748, holding that

in an action against the maker of a promis-

sory note, an answer of failure of considera-

tion will not enable him to set off a worthless

note, for which the note sued on was ex-

changed, in the absence of allegations amount-
ing to a counter-claim.

85. California.— Sheehy c. Chalmers, (Cal.

1894) 36 Fac. 514.

Illinois.— Cothran v. Ellis, 125 111. 496, 16

N. E. 646; Lowman v. Aubery, 72 111. 619.

Indiana.— Audleur v. Kuifel, 71 Ind. 543;
Strough V. Gear, 4S Ind. 100; Zehner v. Kep-

ler, 16 Ind. 290 ; Messmore v. Vanpelt, 15 Ind.
138.

Kansas.— Williams v. Norton, 3 Kan. 295.
See also Missouri River, etc., R. Co. v. Wil-
son, 10 Kan. 105.

Kentucky.— See Bartlett v. Marshall, 2
Bibb (Ky.) 467.

Louisiana.— Spears v. Spears, 27 La. Ann.
537.

Maryland.— Keplinger v. Griffith, 2 Gill

& J. (Md.) 296.

Missouri.— See Arthur v. Pendleton, 7 Mo.
519.

North Carolina.— Carrington v. Allen, 87
N. C. 354.

South Carolina.— Daniel v. Ray, 1 Hill

(S. C.) 32.

Upon the plea of payment it is not neces-
sary for plaintiff to produce in evidence the
bill declared on, as the plea admits its execu-

tion and that it is such an instrument as is

averred in the declaration or appears on
oyer. Turner v. White, 4 Cranch C. C. (U. S.)

465, 24 Fed. Cas. No. 14,264.

Where denial is not filed.— In Indiana, in

a suit upon a promissory note in the hands
of an indorsee, where the execution of the

note is denied but the denial is not filed,

proof of the delivery of the note to the payee
by the maker is not required. Miller v. Voss,
40 Ind. 307.

Admission of assignment.— Where in a
suit against the drawer, accepter, and indors-

ers of a bill of exchange, it was averred that
the last indorser assigned the bill without
indorsement in writing and the answer of

such indorser admitted the making of the

assignment, it was held that no further proof
thereof was needed. Crawford v. Dunham, 16
Ind. 380.

As to what amounts to an admission of the
validity of an indorsement see Trego v. Low-
rey, 8 Nebr. 238.

86. Hepp V. Huefner, 61 Wis. 148, 20 N. W.
923.

87. California.— Delano v. Jacoby, 96 Cal.

275, 31 Pao. 290, 31 Am. St. Rep. 201.

Kentucky.— Garrison v. Combs, 7 J. J.

Marsh. (Ky.) 84, 22 Am. Dec. 120.

Missouri.— Cummings v. Gutridge, 17 Mo.
469; Simms v. Lawrence, 9 Mo. 665.

rxIV, D, 6, b, (i), (b)]
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equally applicable to the allegation of execution,'* indorsements,^' and demand of

payment.'*'

(ii) SuRPfjUSAGE. Any part of the declaration or complaint which may be
stricken out without destroying plaintiff's right of action may be treated as sur-

plusage and need not be proved.'^

e. Variance— (i) Allegations in Declamation, Complaint, or Petition— (a) Description of Insi/rument— (1) In Geneeal. The general rule is that
the allegations and proof must correspond, and a material variance between the
description of a bill or note in the declaration or complaint and the one produced
in evidence is fatal.'^

New York.— Hopkins v. Ward, 67 Barb.

(N. Y.) 452.

Pennsylvania.— Smitli v. Siester, 11 Wkly.
Notes Gas. (Pa.) 353.

Tennessee.— Blackwell v. Fitzpatrick, 9

Baxt. (Tenn.) 218.

88. California.— Rauer v. Broder, 107 Cal.

282, 40 Pae. 430.

Georgia.— Hays v. Hamilton, 68 Ga. 833.

Iowa.—Morton v. Coffin, 29 Iowa 235;
Mann v. Howe, 9 Iowa 546.

Maine.— Willis v. Cresey, 17 Me. 9, where
the instrument declared on was lost.

Nebraska.— See Dinsmore v. Stimbert, 12

Nebr. 433, 11 N. W. 872.

New Hampshire.—^Williams v. Gilchrist, 11

N. H. 535.

Withdrawal of plea.— Where the instru-

ment sued on is incorporated as a part of the

declaration or complaint and defendant's

answer is withdrawn, the withdrawal amounts
to a judgment nil dicit, and no proof of the

instrument is necessary. Graves v. Cameron,
77 Tex. 273, 14 S. W. 59; Carlon v. Euffner,

12 W. Va. 297.

89. Manning v. Perkins, 16 Iowa 71 ; Union
Nat. Bank v. Lee, 33 La. Ann. 301; Thierry

V. Laflfon, 4 La. Ann. 347 ; Nicholas v. Oliver,

36 N. H. 218. See also Maxwell v. Kennedy,

10 La. Ann. 798 (where plaintiff offered in

evidence "the drafts and protests filed with

the petition." No objection being made to

the introduction of these documents, it was

held that this was itself sufficient proof of

the indorsement of the draft sued on) ; Simms
i;. Lawrence, 9 Mo. 665.

In Florida it has been held that the pro-

vision of the statute (Thompson Dig. Fla.

348) which dispenses with proof of execution

of bonds, notes, etc., unless the same be denied

by the plea of the defendant under oath,

does not apply to the indorsement or assign-

ment of such instruments. Sinclair v. Gray,

9 Fla. 71.

90. Marshall v. Meflford, 8 B. Mon. (Ky.)

375; Stevens v. Adams, 45 Me. 611.

91. Indiana.— Reagan v. Maze, 4 Blackf.

(Ind.) 344.

Massachusetts.—• See Munroe v. Cooper, 5

Pick. (Mass.) 412.

Minnesota.— Birdsall v. Fischer, 17 Minn.

100. See also Jaeger v. Hartman, 13 Minn.
55.

New York.— Bedell v. Carll, 33 N. Y. 581,

holding that since the holder of a negotiable

[XIV, D, 6. b, (i), (b)]

instrument indorsed in blank need give no
other evidence of title, unless his possession
be impeached by proof of mala fides, in an
action on such instrument an allegation in
the complaint that plaintiff acquired title by
gift from the payee is immaterial and need
not be proved.

United States.— Ferguson v. Harwood, 7
Cranch (U. S.) 408, 3 L. ed. 386; Drake v.

Fisher, 2 McLean (U. S.) 69, 7 Fed. Cas. No.
4,061.

England.— See Houriet v. Morris, 3 Campb.
303.

Where, in the commencement of a declara-
tion or complaint, plaintiff is described in a
representative capacity and a cause of action
is set forth in his favor without reference to
such representative character, the action will

be regarded as his private action and such
designation of his representative capacity as
mere descriptio personw and surplusage. Og-
densburgh Bank v. Van Rensselaer, 6 Hill
(N. Y.) 240; Hunt v. Van Alstyne, 25 Wend.
(N. Y.) 605; Trammell v. Swan, 25 Tex. 473.

See also Gould v. Glass, 19 Barb. (N. Y.)

179; Delafield v. Kinney, 24 Wend. (N. Y.)
345.

92. Alalama.—^May v. Miller, 27 Ala. 515;
Dew V. Garner, 7 Port. (Ala.) 503; Davis v.

Campbell, 3 Stew. (Ala.) 319.

California.— Farmer v. Cram, 7 Cal.

135.

Oeorgia.— Hardee v. Griner, 80 Ga. 559, 7

S. E. 102.

Illinois.— Ingraham v. Luther, 65 111. 466;
Connolly v. Cottle, 1 111. 364; Taylor v. Ken-
nedy, 1 111. 91. See also Spangler v. Pugh,
21 111. 85, 36, 74 Am. Dec. 77, where the court

said :
" No allegation, descriptive of the

identity of that, which is legally essential to

the claim, can ever be rejected. And of this

character are names, sums, magnitudes, dates,

durations and terms, which being essential to

the i[n]dentity of the writing set forth, must
in general, be precisely proved."

Missouri.— Perry v. Barret, 18 Mo. 140

;

Bremen Bank v. Umrath, 42 Mo. App. 525.

New Jersey.—Addis v. Van Buskirk, 24

N. J. L. 218, where the declaration described

the note as drawn payable " without defalca-

tion or discount," and the note when put in

evidence proved to be drawn payable " with-

out defalcation."

Pennsylvania.— January v. Goodman, 1

Dall. (Pa.) 208, 1 L. ed. 103.
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(2) Pleading Acooeding to Legal Effect of Tnstetjment— (a) In General.

In declaring upon a written instrument it is not necessary to set out its very

words, but it may be pleaded according to its legal effect, and only its obligatory

parts need be stated.'^ If, however, tne instrument be declared on according to

its legal effect, that effect must be triily stated, and if there be a failure in either

mode an exception may be taken for the variance and the instrument cannot be
given in evidence."*

(b) Immaterial Variance. A party is not bound to prove matters which are

merely surplusage or immaterial averments, and if the proof does not correspond

with such matters and averments the variance is immaterial and will be disre-

garded where the paper is described in effect.^

Texas.— Sweetzer v. Claflin, 74 Tex. 667,
Z2 S. W. 395.

United States.— Ferguson v. Harwood, 7
Cranch (U. S.) 408, 3 L. ed. 386; Sheehy v.

Mandeville, 7 Oranch (U. S.) 208, 3 L. ed.

317.

Where plaintiff alleges the separate and ex-
clusive right in himself and the proof pro-
duced discloses an equal right in another, an
allegation by plaintiff that the discrepancy is

the result of error must be clearly proven or
his claim is discharged by conflict with itself.

McMicken v. Webb, 6 How. (U. S.) 292, 12
L. ed. 443.

93. Alabama.— Milton v. Haden, 32 Ala.
30, 70 Am. Dec. 523.

Arkansas.— Hawkins v. Dean, 24 Ark. 189;
Matlock V. Purefoy, 18 Ark. 492 ; Bingham v.

Calvert, 13 Ark. 399.

Illmois.— Tipton v. Utley, 59 111. 25;
Archer v. Claflin, 31 111. 306; Crittenden v.

French, 21 111. 598.

Kentucky.— Hartman v. Welz, 1 B. Mon.
(Ky.) 242.

Maine.— Blackstone Nat. Bank v. Lane, 80
Me. 165, 13 Atl. 683, where the declaration
failed to mention a memorandum on the note
stating that it was held as collateral security
and it was held that this did not amount to a
variance.

Maryland.— Rich v. Boyce, 39 Md. 314
(where the note sued on contained a recital

that it was secured by three hundred shares
of stock in a certain company and in the
narr. it was described by its obligatory parts
with no reference to this recital and the court

held that the note was admissible) ; Walsh v.

Gilmor, 3 Harr. & J. (Md.) 383, 6 Am. Dec.
603.

Massachusetts.— Clary v. Thomas, 103
Mass. 44.

Texas.— Mason v. Kleberg, 4 Tex. 85.

Vermont.— Bates v. Leclair, 49 Vt. 229;
Wead V. Marsh, 14 Vt. 80.

A due-bill may bo declared on as a promis-
sory note. Johnson v. Johnson, Minor (Ala.)

263.

94. Germania F. Ins. Co. v. Lieberman, 58

111. 117; Childs v. Laflin, 55 111. 156; Spang-
Icr V. Pugh, 21 111. 85, 74 Am. Dec. 77;
Sheehy v. Mandeville, 7 Cranch (U. S.) 208,

3 L. ed. 317.

Where the complaint describes a promis-

Bory note, and the instrument offered in evi-

dence at the trial is under seal, there is such
a variance as to warrant the rejection of the
instrument. Phillips v. Americus Guano Co.,

110 Ala. 521, 18 So. 104; McCrummen v.

Campbell, 82 Ala. 566, 2 So. 482; Eeed
V. Scott, 30 Ala. 640; Hooker v. Galla-

gher, 6 Fla. 351 ; Pierce v. Lacy, 23 Miss.
193. Compare Irwin v. Brown, 2 Cranch
C. C. (U. 8.) 314, 13 Fed. Cas. No. 7,080,
where it was held that tlje words, " Witness
my hand and seal. W. Dulany (L. S.),"
added to an inland bill of exchange, might
be rejected as surplus, and the declaration
made in the usual form, as upon the custom
of merchants. Conversely, where an unsealed
note was declared upon under a special count
in a declaration of debt as a writing obliga-

tory the variance was held to be fatal. Stull

V. Wilcox, 2 Ohio St. 569; Scott v. Horn, 9'

Pa. St. 407.

95. Alabama.— Leigh v. Lightfoot, 11 Ala.

935.

California.— Corcoran v. Doll, 32 Cal. 82,

holding, where a copy of a note in the com-
plaint contained the word "Administrator

"

and the rates of interest in words as well as

figures, and the original note had "Adm'r

"

and the rates of interest in figures, that the
variance was immaterial.

Illinois.— Teeter v. Poe, 48 111. App.
158.

Massachusetts.— Little v. Blunt, 16 Pick.

(Mass.) 359.

Missouri.— Brooks v. Ancell, 51 Mo. 178.

See also Beach v. Curie, 15 Mo. 107, holding
that since all negotiable notes are promissory,

where the petition describes a certain writing
as a promissory note and it turns out in

proof that it is also negotiable, there is no
variance.

South Ca/roUnd.— White v. Fassitt, 10

Huraphr. (Tenn.) 191.

Texas.— Thomas v. Young, 5 Tex. 253,

where a note was described in the declaration

as nayable to "A. Whiting " and the note
I 'ffered in evidence was payable to " Mr. A.
Whiting," and it was held that there was no
variance.

United States.— Conant v. Wills, 1 McLean
(U. S.) 427, 6 Fed. Cas. No. 3,087.

Where words are wrongly spelled in the
original instrument it is not a material vari-
ance for the pleader in his petition and sum-
mons, in setting out a copy of the note sued

[XIV, D, .. e. (i). (a), (2), :b)]
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(c) Instrument in Foreign Language. Where the declaration or eomplaii'h

describes the instrument sued on according to its tenor and effect, if it be in a

foreign language, it may nevertheless be stated as if it were in English without
noticing the foreign language.*^

(3) Where Insteument Is Made Paet of Declaration or Complaint. The
general rule seems to be that wlien the instrument sued on is annexed to, and
made part of, the declaration or complaint, there can be no variance between the

allegata and proiata, since the instrument will control tlie averments.''

(4) Words of I^egotiabilitt. In an action upon a promissory note, if it be
declared upon as payable to plaintiff directly, when in fact it is payable to his

order,^^ or if it is described as payable to his order, when in fact it is payable to

him directly,'' there is no variance.

(5) Place of Execution. A contract evidenced by a promissory note is

transitory, and it is not necessary, in an action on such instrument dated at a par-

ticular place, to state the place of its date in the declaration ;
* and where the

declaration alleges that an instrument was executed at a specified place, and the

instrument produced in evidence is silent as to the place of execution, there is no
material variance, and the allegation as to the place of execution may be treated

on, to write such words correctly. Dent v.

Miles, 4 Mo. 419.

96. Illinois.— Williams v. German Mut. F.

Ins. Co., 68 111. 387.

Indiana.— Lambert v. Blackman, 1 Blaekf.

(Ind.) 59.

Kentucky.— Hartman v. Welz, 1 B. Mon.
(Ky.) 242.

jVetf York.—Nourny v. Dubosty, 12 Abb. Pr.

(N. Y.) 128.

Ohio.— See Meigs v. Guiraud, 3 Ohio Dec.

(Reprint) 328, where the note incorporated

in the petition was in French, and the court

refused to enter judgment until the petition

was amended by furnishing a copy oi the note

sued on in the English language.

England.— Atty.-General v. Valabreque,
Wightw. 9.

97. Indiana.— Cassaday v. American Ins.

Co., 72 Ind. 95 ; Carper v. Gaar, 70 Ind. 212

;

Crandall v. Auburn First Nat. Bank, 61 Ind.

349; Stafford v. Davidson, 47 Ind. 319; Mer-
cer V. Herbert, 41 Ind. 459; Kunkler v. Turn-
ting, 10 Ind. 418; Grover v. Bruce, 10 Ind.

418.

Louisiana.—Tenney v. Russell, 1 Rob. (La.)

449; Rio v. Gordon, 14 La. 418; Weyman v.

Cater, 13 La. 492; Ditto v. Barton, 6 Mart.

N. S. (La.) 127; Krumbhaar v. Ludeling, 3

Mart. (La.) 640.

Mississippi.— Hughes v. Grand Gulf Bank,
2 Sm. & M. (Miss.) 115, a ease of variance

between the note sued on and the bill of par-

ticulars filed with the declaration.

Ohio.— Brainard v. Rittberger, 4 Ohio Dec.

(Reprint) 432, Clev. L. Rep. 154.

Texas.— Mast v. Nacogdoches County, 71

Tex. 380, 9 S. W. 267 ; Dewees v. Lockhart, 1

Tex. 535; Pryon v. Grinder, 25 Tex. Suppl.

159; Morrison v. Keese, 25 Tex. Suppl. 154.

See also Sherwood v. La Salle County, (Tex.

1894) 26 S. W. 650.

Exhibit.— Where there is an inconsistency

between the allegations of the pleading and
the contents of the exhibit properly filed

[XIV, D, 6. e, (i), (a), (2). (e)]

therewith the latter controls and the vari-

ance cannot be taken advantage of. Glenn v.

Porter, 72 Ind. 525.

98. Crittenden v. French, 21 111. 598; Sap-
pington V. Pullram, 4 111. 385; Fay v. Gould-
ing, 10 Pick. (Mass.) 122; Whitney v. Whit-
ney, Quincy (Mass.) 117 (in which cases the

action was brought by tne payee, and the
court in both cases held that if the action

had been brought by an indorsee the omission
of the words " or order " in the declaration
would have been fatal) ; Barrows v. Million,

43 Mo. App. 79 (where the petition alleged

that the note was payable to plaintiff ox

order, and the evidence showed that it was
payable to plaintiff or bearer) ; Mason r.

Kleberg, 4 Tex. 85.

99. Harrison v. Weaver, 2 Port. (Ala.)

542 ; Thackaray v. Hanson, 1 Colo. 365

;

Pleasant Hill Bank v. Wills, 79 Mo. 275
(where the complaint alleged that the note
was negotiable, whereas in fact it was not).

Contra, Carrington v. Ford, 4 Cranch C. C.

(U. S.) 231, 5 Fed. Cas. No. 2,449.

1. Arkansas.— Matlock v. Purefoy, 18 Ark.
492 (where the court, however, added that if

the note had been made in a foreign country

and plaintiff sought to recover interest or

damages different from that allowed by the

law of the forum, then the place ought to be

alleged, being in that case a matter of sub-

stance) ; Semon v. Hill, 7 Ark. 70.

California.— Brown v. Weldon, 71 Cal. 393,

12 Pac. 280.

Indiana.— Reagan v. Maze, 4 Blaekf. (Ind.)

344.

New York.—^Alder v. Griner, 13 Johns.

(N. y.) 449.

Texas.^Wexel v. Cameron, 31 Tex. 614.

England.— Houriet v. Morris, 3 Campb.
303. See, however, Armani v. Castrique, 2

D. & L. 432, where it was held that a declara-

tion against the drawer or indorser of a for-

eign bill of exchange must allege that the

bill was made in parts beyond the sea.
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as surplusage.^ So according to tbe better doctrine where an instrument has

been declared on as executed at a certain place, and the instrument itself, when
Eroduced in evidence, shows that it was executed at a different place tlie variance-

as been held to be immaterial.^

(6) Time of Exkodtion. In some jurisdictions where, in an action on a nego-

tiable instrument, the declaration states that it was given at a particular time, this

is not descriptive of such instrument, and a variance between it and the date of

the instrument is not material.* In other jurisdictions, however, the time laid in

the declaration is material, and where the action is brought on the instrument
itself, it must be proved as laid, unless laid under a videlicet?

(7) Description of Parties— (a) Maker or Drawer— aa. General Rule.

Where the description of the maker or drawer of the instrument declared on,,

as set forth in the declaration or complaint, differs materially from the instru-

ment itself the variance is fatal.^

2. Anderson v. Hamilton, 6 Blackf. (Ind.

)

94; Anderson v. Brown, Morr. (Iowa) 158;
Fairfield v. Adams, 16 Pick. (Mass.) 381. See
also Sheppard v. Graves, 14 How. (U. S. ) 505,
14 L. ed. 518.

3. Swinney v. Burnside, 17 Ark. 38; Crow-
ley V. Barry, 4 Gill (Md.) 194. Contra,
Carter v. Preston, 51 Miss. 423.

4. Alabama.— Lawson v. Townes, 2 Ala.
373.

Illinois.—Archer v. Claflin, 31 111. 317,
where the declaration upon a promissory note
described the instrument sued upon as bear-

ing a particular date, corresponding with the
date of the original note offered in evidence,

" and there was held to be no variance, al-

though the paper filed with the declaration
as a copy of said note purported to be of a
different date. See also Cutting v. Conklin,
28 111. 506, where the note was dated " Feb'y,"
and the declaration set out the date " Feb-
ruary," and the court held that the variance
was immaterial.

Indiana.— Estep v. Estep, 23 Ind. 114.

Iowa.— Rife v. Pierson, 2 Greene ( Iowa

)

129.

Kentucky.— Totten v. Cooke, 2 Mete. ( Ky.

)

275.

Missouri.— See Hamilton v. Stewart, 5 Mo.
266.

New York.— Dresser v. Smith, 1 How. Pr.

(N. Y.) 172; Field v. Field, 9 Wend. (N. Y.)

394 (where a note was dated " 4 Mo. 1st," and
it was held to be no variance in declaring

upon the note as having been made on the
first day of April )

.

Texas.— Cooper Grocery Co. v. Moore, 19

', Tex. Civ. App. 283, 46 S. W. 665.

O'taA.— Brown v. Piekard, 4 Utah 292, 9

Pac. 573, 11 Pac. 512.

England.— Coxon v. Lyon, 2 Campb. 307
note; Giles v. Bourne, 2 Chit. 300, 6 M. & S.

73, 18 E. C. L. 646.

Note incorrectly dated.— Where a declara-

tion correctly sets out the date of a note, no
variance is created by proof that the note was
in fact made on a day different from its date.

Marshall v. Russell, 44 N. H. 509.

Omission of year.— It was held in Salis-

bury V. Wilson, Tapp, (Ohio) 198, that there

is no variance between an allegation that the
note was made on a particular date and a,

note without date as to the year.

5. Arkansas.— Hanly v. Real Estate Bank,.
4 Ark. 598.

Colorado.— Manning v. Haas, 5 Colo. 37.

Delaware.— Wilmington, etc.. Bank i\ Sim-
mons, 1 Harr. (Del.) 331.

Illinois.— Streeter v. Streeter, 43 111. 155;.

Spangler v. Pugh, 21 111. 85, 74 Am. Dec. 77.

See also Walker v. Welch, 13 111. 674.

Indiana.— Reid v. Cox, 5 Blackf. (Ind.)

312. See also Randies v. Randies, 39 Ind..

555.

Kentucky.—Banks v. Coyle, 2 A. K. Marsh.^
(Ky.) 564.

Mi/nnesota.—^Almieh v. Downey, 45 Minn.
460, 48 N. W. 197.

Missouri.— Grant v. Winn, 7 Mo. 188.

New Hampshire.— See Drown v. Smith, 3-

N. H. 299.

OMo.— Fallis v. Griffith, Wright (Ohio)

303.

Pennsylvania.— Church v. Feterow, 2 Penr..

& W. (Pa.) 301; Stephens v. Graham, 7 Serg.

& R. (Pa.) 505, 10 Am. Dec. 485; Dunbar v.

Jumper, 2 Yeates (Pa.) 74.

Vermont.— Manchester Bank v. Allen, 11

Vt. 302. See also Robinson v. Grandy, 50 Vt.
122.

West Virginia.— Damarin v. Young, 27
W. Va. 436.

United States.—Cooke v. Graham, 3 Cranch
(U. S.) 229, 2 L. ed. 240.

England.— See Coxon v. Lyon, 2 Campb.
207 note; Smith v. Lord, 2 D. & L. 759, 9

Jur. 450, 14 L. J. Q. B. 112.

Undated note.— It was held in Atlantic
Mut. F. Ins. Co. V. Sanders, 36 N. H. 252,

that it was a fatal variance if the note de-

clared on as of a particular date proved not
to have any date. See also Savage v. Aills,

2 T. B. Mon. (Ky.) 93.

6. Arkansas.—Boren v. State Bank, 8 Ark.
500 (where plaintiff declared on a note signed

by A, B, and C, and offered in evidence a note
signed by A and B, but not by (J) ; State
Bank v. Hubbard, 4 Ark. 419 (where the
declaration stated that defendant executed the
note as principal, and the note, produced on

[XIV, D, 6. e. (I), (a). (7). (a), aa]
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bb. Idem Sonans. The courts, however, do not treat as fatal any slight and
trivial variance, such as the omission or transposition of a letter, but the variance

must be a substantial and material one, such as would render the instrument
offered in evidence a different and distinct instrument from the one described in

the declaration or complaint, to authorize the court to exclude it from the jury
on the ground of variance^

cc. Abbremaiions or Oontraetions. The generally accepted rule is that where the
drawer, maker, or payee of a negotiable instrument is described by his full name
in the declaration or complaint, and abbreviations, contractions, or initials have
been used in designating him in the instrument itself, there is no material vari-

ance, provided there is no attempt in the declaration or complaint to set out the
instrument in hcBC verba?

oyer, proved to have been executed by an-

other person as principal and by defendant as
surety).

California.— Cotes v. Campbell, 3 Cal. 191,

where the declaration described a note made
by " one McKinley and one Campbell," and
the note sought to be introduced as evidence

was signed by " H. B. McKinley and C. Camp-
bell & Co."

Connecticut.— Eossiter v. Marsh, 4 Conn.
196.

Illinois.— Desmond v. St. Louis, etc., E.
Co., 77 111. 631, where the maker of the note

was described in the declaration as the " St.

Louis, Alton and Terre Haute Railroad Com-
pany," and the notes sought to be admitted in

evidence were made by the " Terre Haute, Al-

ton and St. Louis Railroad Company." Unless
there be an averment in the declaration ex-

plaining the apparent inconsistency between
the names and the averment be sustained by
proof. Becker v. German Alut. F. Ins. Co.,

68 111. 412, where the declaration stated the

name of the maker of the note as " William
Becker," and the note offered in evidence was
signed " Wilhelm Becker " in the German lan-

guage, and the court held that the two names
were different in both orthography and sound,

and that the note was not admissible in evi-

dence on account of ohe variance.

Iov:a.— Hall v. Bennett, 2 Greene (Iowa)
466, where the makers of the note were de-

scribed as " S. Hall " and " B. E. Jesse," and
the payee as " B. Bennett," and the note
offered in evidence was signed by " Townsend
Hall " and " Benjamin F. Jesse " and made
payable to " Benjamin Bennett."

Missouri.— King v. Clark, 7 Mo. 269, where
the declaration described the bill as being
drawn by " George A. Cook " under the name
of " G. A. Cook," and the bill offered in evi-

dence was drawn by " G. W. Cook."
South Carolina.—Flant v. Gadberry, 5 Rich.

(S. C.) 10.

United States.— Craig v. Brown, Pet. C. C.

(U. S.) 139, 6 Fed. Cas. No. 3,326, where
the variance between " Elisha " and " Elijah "

was held to be fatal.

Illegible signature.— In an action against

defendant as maker of a promissory note to

which the signature is illegible, and it is not
attempted to be described in the declaration,

[XIV. D, 6, e, (i), (a), (7). (a), bb]

there is not such a variance between the note
and declaration as to operate to defeat the
action. It is analogous to a signature evi-

denced by a mark. Dew v. Garner, 7 Port.

(Ala.) 503.

7. Alabama.— Coster v. Thomason, 19 Ala.

717, where the variance was between " Hearn "

and " Hearne."
Arkansas.— Power 1J. Woolley, 21 Ark. 462,

where the variance was between " Wolley

"

and " Woolley."
Illinois.—Belton v. Fisher, 44 111. 32 (where

the variance was between " Belton " and
"Beton"); Morton v. McClure, 22 111. 257
(where the variance was between " Japheth"
and " Japhath "

) ; Stevens v. Stebbins, 4 111.

25 (where the variance was between " Steven "

and " Stevens " ) . See also Graham v. Eisz-

ner, 28 111. App. 269.

/ndiawo.—Alvord v. MofFatt, 10 Ind. 366

( where the variance was between " Charles-

ton" and " Charlestown") ; Moore v. Ander-

son, 8 Ind. 18 (where the variance was be-

tween " Corn " and " Conn " ) . See also Gas-

kin V. Wells, 15 Ind. 253.

Kentucky.— Schooler v. Asherst, 1 Litt.

(Ky.) 216, 13 Am. Deo. 232, where the vari-

ance was between " Josiah " and " Josier."

Louisiana.—^Anselm v. Braud, 6 La. 140,

where a note signed by Charles " Braud,"

and made part of the petition which charged

the maker by the name of Charles " Breux "

or " Brand," was held under general issue ad-

missible on proper proof.

Maryland.— Elliott v. Knott, 14 Md. 121,

74 Ani. Dec. 519, where the variance was be-

tween " Penryn " and " Pennyrine."

Michigan.— Buhl v. Trowbridge, 42 Mich.

44, 3 N. W. 245, where the variance was be-

tween "Trobridge" and "Trowbridge."

Missouri.—Cato v. Hutson, 7 Mo. 142, where
the variance was between " Hudson " and
" Hutson."

8. Alabama.— Cantly v. Hopkins, 5 Stew.

& P. (Ala.) 58. See also Chandler v. Hudson,

8 Ala. 366.

Arkansas.— State Bank v. Peel, 11 Ark.

750.

Connecticut.— See Chestnut Hill Reservoir

Co. V. Chase, 14 Conn. 123.

Illinois.— Ross v. Clawson, 47 111. 402 ; Lee

V. Mendel, 40 111. 359; Hunter v. Bryden, 21
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dd. Principal or Agent. Where a negotiable instrument is executed by a per-

«on as agent or in a fiduciary capacity, the fact that the principal is described in

the declaration or complaint as the drawer or maker of the instrument will create

no variance, the pleader having the right to declare according to the operation of

law on the contract.' On the other hand where a negotiable instrument is exe-

cuted by a party individually, and is declared on as executed for and in behalf of

•a designated principal by such party, the variance is fatal.'" So wliere a nego-

tiable instrument is executed by a party as agent or in a fiduciary capacity, and
is declared on as executed by such party in liis individual capacity, it is a fatal

variance.'

ee. Joint m' Seueral Promisors. It is no variance to declare on a joint and several

note as a joint note, or to aver that the makers promised to pay the money, this

being its legal effect.'^ Conversely, where a note is described in the declaration

:as executed by defendant, and the note produced in evidence is shown to have
been executed by defendant and another, there is no variance, the note being
still that of defendant, although executed by another with him.''

(b) Payee. The name of the original payee of a negotiable instrument is an
•essential part of the description, and a misrecital is fatal. Thus where such
instrument is declared on as payable to plaintiff, and the instrument introduced in

-evidence is payable to a third party, the variance is material, and the instrument

111. 591; Pickering v. Pulsifer, 9 111. 79;
•Greathouse v. Kipp, 4 111. 371; Linn v. Buck-
ingham, 2 111. 451. See also Wilson v. Tur-
ner, 81 111. 402. But see Curtis v. Marrs, 29
111. 508; Rives v. Marrs, 25 111. 315.

Indiana.— West v. Hayes, 104 Ind. 30, 3
N. E. 610; Rightsell r. Kellum, 48 Ind. 252;
Farley v. Harvey, 14 Ind. 377; Doron v.

•Cosby, 13 Ind. 497, 12 Ind. 634; Hunt v.

Raymond, 11 Ind. 215; Muirhead v. Snyder,
4 Ind. 486; Ramsay v. Herndon, 5 Blackf.

(Ind.) 345; Lasselle v. Hewsou, 5 Blackf. (Ind.)

161; Taylor v. Coquillard, 5 Blackf. (Ind.)

.158. But see Loudon v. Walpole, 1 Smith
(Ind.) 121, where the maker of a note was
described in the declaration as "Andrew A.
Loudon," and the pote produced was signed

"A. A. Loudon," the court holding that while
the note was admissible in evidence, its mere
production, without further proof to identify

it as the note sued upon, was not sufficient

to authorize a judgment in favor of plain-

tin. .

Mississippi.— Robertson v. Banks, 1 Sm.
& M. (Miss.) 666.

Missouri.— Weaver v. McElhenon, 13 Mo.
89.

New York.— Wood v. Bulkley, 13 Johns.

(N. Y.) 486. See also ClafUn v. Griffin, 8

Bosw. (N. Y.) 689.

Vermont.— Mellendy v. New England Pro-

tective Union Div. No. 172, 36 Vt. 31.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1622.

9. Alabama.— Baldwin v. Stebbins, Minor
(Ala.) 180.

Connecticut.— Phelps v. Riley, 3 Conn. 266.

Missouri.— Slevin v. Reppy, 46 Mo. 606.

New Meinoo.— Meyer, etc., Co. v. Black, 4

-N. M. 190, 16 Pac. 620.

New York.— See Mack v. Spencer, 4 Wend.
^N. Y.) 411.

[14]

10. Rossiter v. Marsh, 4 Conn. 196.

11. Lawton v. Swihart, 10 Ind. 562; At-
kins r. Brown, 59 Me. 90; Leach v. Blow, 8

Sm. & M. (Miss.) 221. See, however, Mc-
Martin v. Adams, 16 Mo. 268.

12. Knott V. Swannell, 91 111. 25 (where
a promissory note which read, " I promise to

pay," etc., and was signed by two persons,

was described in the declaration as having
been made jointly by defendants, and it was
held that the note was joint and several and
therefore there was no material variance be-

tween the count and the note) ; Pogue v.

Clark, 25 111. 333. So wnere parties are de-

clared against as joint makers of a promis-

sory note, the production of a note signed at

the foot by one, the name of the other appear-

ing in blank on the back of the note, will

prima facie support the declaration (Lincoln

V. Hinzey, 51 111. 435) ; but where a declara-

tion is on a joint note and the evidence shows
a note by one party, the variance is fatal

to a recovery (Hopkins v. Farwell, 32 N. H.
425).

13. Illinois.— Rock Valley Paper Co. v.

Nixon, 84 111. 11; Pogue v. Clark, 25 111.

333. See also Connolly v. Cottle, 1 111. 364,

where it was held that in an action on a note,

a several promise is not proved by evidence

of a joint one.

Indiana.— Anderson v. Hamilton, 6 Blackf.

(Ind.) 94.

Maine.— Hapgood v. Watson, 65 Me. 510,

where the court held it to be well settled

that the joint promise of several may be de-

clared on as the individual promise of each.

Maryland.— Brown v. Warram, 3 Harr.

& J. (Md.) 572.

Minnesota.— Nichols, etc., Co. v. Dedrick,

61 Minn. 513, 63 N. W. 1110.

England.— Mountstephen v. Brooke, 1 B. &
Aid. 224; Cocks v. Brewer, 11 M. & W. 51.

[XIV. D. 6, e, (i). (a), (7). (b)]
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may properly be exclnded ;" but it is not necessary for the declaration or com-

Jilaint to describe the payee otherwise than as he is described in the instrument

tself.^' The failure of the declai-ation to aver the capacity in which the payee is

to receive the money, or the purpose for which he is to apply it, where both are

set forth in the body of the instrument sued on, does not amount to a material

variance.**

(8) Amount. In an action upon a negotiable instrument, the amount declared

upon in the declaration or complaint should correspond with the amount stated in

the instrument produced in evidence, and even the slightest variance in this

respect has been held to be fatal."

(9) Interest. Where the declaration or complaint makes no mention of

interest and the note introduced in evidence bears interest the variance has been

held fatal." Conversely, where the declaration or complaint describes the note

declared on as for a certain sum with interest and the instrument ofEered in evi-

dence is silent as to the interest the variance is fatal.''

14. Arkansas.— Murphree v. State Bank,
4 Ark. 448.

California.— Farmer v. Cram, 7 Cal. 135.

Illinois.— Ingraham v. Luther, 65 111. 446.

But see Chicago First Nat. Bank v. North-
western Nat. Bank, 152 111. 296, 38 N. E.

739, 43 Am. St. Rep. 247, 26 L. R. A. 289,

where it was held that it is not necessary

in a. declaration to state the parties to a bill

of exchange unless such parties are plaintiff

or defendant.
Indiana.— McKinney v. Harter, 6 Blackf.

(Ind.) 320.

Louisiana.— Flogny v. Adams, 1 1 Mart.
(La.) 547.

New Yorfe.— White v. Joy, 13 N. Y. 83.

South Carolina.— Harden v. Harden, 1

Strobh. (S. C.) 56; Cherry v. Fergeson, 2

McMull. (S. C.) 15.

Note payable to blank.— Where a com-
plaint alleged that defendant made, executed,

and delivered his promissory note to the Port-

land Savings Bank, it was held that a note

payable to could not be received in evi-

dence under such allegation. Thompson v.

Rathbun, 18 Oreg. 202, 22 Pac. 837.

Immaterial variance.— Where one of the
payees of a note was described in the declara-

tion as " James M. Faasitt," and in the note
offered in evidence his name appeared as
" James W. Fassitt," it was held that the

variance was immaterial. White v. Fassitt

& Co., 10 Humphr. (Tenn.) 191.

15. Reynolds v. Roth, 61 Ark. 317, 33 S. W.
105; Root V. Henry, 6 Mass. 504 (where the

declaration was held sufficient without any
allegation of the christian names of the

payees) ; Edmimdson v. Yates, 25 Tex. 373;
Montpelier Bank v. Russell, 27 Vt. 719.

16. Bowie V. Foster, Minor (Ala.) 264;
Graham v. Fahnestock, 5 Gill (Md.) 215.

17. Alabama.— Fournier v. Black, 32 Ala.

41.

Connecticut.— Norwich Bank v. Hyde, 13

Conn. 279.

Illinois.— Spangler v. Pugh, 21 IIJ. 85, 74

Am. Dec. 77, where the difference of one-half

cent between the amount declared on in the

[XIV, D, 6, e, (i). (a), (7). (b)]

declaration and that stated in the instru-

ment offered in evidence was held to be a.

fatal variance.

Louisiana.—White v. Noland, 3 Mart. N. S.

(La.) 636; Pilie v. MoUere, 2 Mart. N. S.

(La.) 666.

New York.— Bissel v. Drake, 19 Johns.

(N. Y.) 66.

There was held to be no material variance-

where the note declared upon was stated in

the declaration to be for " four hundred and
two and 50-100 dollars," and the note pro-

duced in evidence read " four bund and two-

and 50-100 dollars" (Glenn v. Porter, 72 Ind.

525), and where the complaint described the-

note declared on to be for four hundred and
eighty dollars, and a copy of the note set out.

with the complaint showed an indorsement

by which it was stipulated that if the note
was paid in town lots the sum should be

five hundred and fifty dollars (Parker v.

Morton, 29 Ind. 89).

Omission of word " dollars."—^Where a note
was declared on for four hundred and forty-

seven dollars and sixty-six cents, and the in-

strument offered in evidence corresponded

therewith, except that the word " dollars

"

was omitted, it was held that there was no
variance and that the word must be supplied

by construction. Stevens v. Smith, 15 N, C.

292. See also Salisbury v. Wilson, Tapp>
(Ohio) 199.

18. Sawyer v. Patterson, 11 Ala. 523;

Gragg V. Frye, 32 Me. 283; Blue v. Russell^

3 Cranch C. C. (U. S.) 102, 3 Fed. Cas. No.

1,568 ; Coyle v. Gozzler, 2 Cranch C. C. (IT. S.)

625, 6 Fed. Cas. No. 3,312. Contra, Wilson

V. King, Morr. (Iowa) 106; Beach v. Curie,

15 Mo. 107.

19. Cooper v. Guy, Tapp. (Ohio) 148.

There was no variance where the declara-

tion described the note as bearing interest at

the rate of ten per cent per annum from the

date thereof until paid, and the note intro-

duced in evidence provided for interest at

ten per cent, since the declaration simply de-

scribed the instrument according to its legaL

effect. Crittenden v. French, 21 111. 598.
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(10) Place of Payment. In some jurisdictions the rule lias been laid down
that a negotiable instrument made payable at a particular place will not support a

declaration or complaint upon an instrument described as payable generally.* In
others, however, it has been held that a variance in the description of place of

payment is not material, where defendant is not misled thereby, since a variance in

description must be both material and misleading.''

(11) Time of Payment. In many cases it has been held that the declaration

or complaint must state accurately the time of payment of the instrument, and
that even a slight variance in this respect between the declaration or complaint

and the instrument itself is fatal.'' In others, however, the rule is laid down
that a variance between an allegation in a pleading and proof is not material

nnless it has actually misled the adverse party, to his prejudice, in maintaining

his action or defense upon the merits, and that a slight variance between the dec-

laration or complaint and the instrument declared on as to the time of payment
is not fatal.'*

20. Arkansas.—Walker v. Walker, 5 Ark.
643; Caruthers v. Real Estate Bank, 4 Ark.

447; Dickinson v. Tunstall, 4 Ark. 170; Sum-
ner V. Ford, 3 Ark. 389.

Delaware.— Thornton v. Herring, 5 Houst.

(Del.) 154.

Illinois.— Childs v. Laflin, 55 111. 156;

Lowe V. Bliss, 24 111. 168, 76 Am. Dec. 742.

Indiana.— Alden v. Barbour, 3 Ind. 414.

Missouri.— Faulkner v. Faulkner, 73 Mo.
327. Compare State Bank v. Vaughan, 36

Mo. 90.

New Mexico.— Orr v. Hopkins, 3 N. M. 45,

1 Pac. 181.

United States.— Sebree v. Dorr, 9 Wheat.
(U. S.) 558, 6 L. ed. 160.

21. Alaiama.— Morris v. Poillon, 50 Ala.

403; Clark v. Moses, 50 Ala. 326. Contra,

before the adoption of the present code.

Clancy v. Hilliard, 39 Ala. 713; Puckett v.

King, 2 Ala. 570.

Connecticut.— See Comstock v. Savage, 27

Conn. 184, holding, in an action on a note

which was declared on as payable at the

Farmers' & Mechanics' bank, and which when
produced in evidence was payable on its face

at the F. & Mechanics' bank, that there was
no necessary variance between the allegation

and proof.

Mississippi.— Walker v. Tunstall, 3 How.
(Miss.) 259.

Pennsylvania.—Collins v. Naylor, 10 Phila.

(Pa.) 437, 32 Leg. Int. (Pa.) 248.

Texas.— Krueger v. Klinger, 10 Tex. Civ.

App. 576, 30 S. W. 1087. See also Andrews
V. Hoxie, 5 Tex. 171.

22. Alabama.— Caller v. Boykin, Minor
(Ala.) 206.

District of Columbia.— Johnston v. Ran-
dall, 2 Mackey (D. C.) 81.

Massachusetts.— Stanwood v. Scovel. 4

Pick. (Mass.) 422.

Mississippi.— See Conner v. Routh, 7 How.
(Miss.) 176, 40 Am. Dec. 59.

South Carolina.— MoTTis v. Fort, 2 Mc-

Oord (S. C.) 397.

Tennessee.— Blakemore V. Wood, 3 Sneed

,(Tenn.) 470.

Vermont.— Woodstock Bank v. Downer, 27
Vt. 482, 65 Am. Dec. 210.

West Virginia.— Scott v. Baker, 3 W. Va.
285, where the declaration described a note
as payable " two months after the date there-

of," and the note produced in evidence was
made payable " sixty days after date."

United States.— Page v. Alexandria Bank,
7 Wheat. (U. S.) 35, 5 L. ed. 390 (where a
note payable fifty-four days after date was
declared on as one payable on demand) ;

Sheehy v. Mandeville, 7 Craneh (U. S.) 208
3 L. ed. 317; Kikinbal v. Mitchell, 2
McLean (U. S.) 402, 14 Fed. Cas. No.
7, 763.

See 7 Cent. Dig. tit. "Bills and Notes,"
1632.

Omission of the word " date."— Where the
declaration set out a note payable " one day
after date," and the note offered in evidence
read " one day after," the word " date " be-

ing omitted, it was held that the variance
was immaterial and that the omission would
be supplied by intendment. White v. Word,
22 Ala. 442.

Note payable on contingency.— It has been
held that a count on a note payable on the
occurrence of a particular event, or in a rea-

sonable time, is not supported by a note in-

troduced in evidence payable only on the oc-

currence of such event, even where it is

shown that the contingency was rendered
impossible by the misconduct of defendant,
the court holding that facts should have been
alleged tending to deprive defendant of any
excuse for not paying the money. Hilt v.

Campbell, 6 Me. 109.

28. Tipton v. Utley, 59 111. 25; Morton v.

Tenny, 16 111. 404; Hamilton v. Pumphrey,
20 Ind. 396 (where a note dated the 15th of

February, 1862, was described in the com-
plaint as payable on the 16th of February,
1862, the note produced in evidence read
" payable one day after date," and there was
held to be no variance) ; Hoover v. Johnson,
6 Blackf. (Ind.) 473; Vandevender v. Pitts-

ford, 6 Blackf. (Ind.) 197; Chapman v. Caro-
lin, 3 Bosw. (N. Y.) 456 (where this rule

[XIV, D, 6, e. (i). (a), (U)]
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(12) Mode and Form of Payment. As a general rule allegations as to the
mode and form of payment of negotiable instruments should correspond with
the proof and a material variance in this respect is fatal.^ Where, however, the
stipulation in a note as to the manner of payment is for the benefit of the maker,
the rule is that if the maker in such case neglects to avail himself of the privi-

lege inserted for his benefit, the note, according to its terms, becomes an absolute

promise to pay money, and a complaint which so describes it conforms to its legal

effect and is sufficient.*'

(13) CoNSiDEEATioN. The omission from the declaration or complaint of the

words " for value received," where they occur in the instrument sued on, or the

failure to allege the specific consideration stated in such instrument does not con-

stitute a variance.^' Conversely, an allegation in the declaration or complaint
that the instrument was given for value received, where the phrase does not
occur in the instrument itself, will not constitute a variance.^

(14) Presentment, Protest, and Notice— (a) Waiver or Excuse. In an
action on a negotiable instrument, where there is an allegation of demand, pro-

test, and notice, and the proof shows a waiver thereof ^ or excuse for not giv-

ing,^ there is no variance. In some cases, however, the doctrine has been laid

was carried to the extent of holding that

failure to state the time of payment in the

declaration was immaterial) ; Bates v. Le-

clair, 49 Vt. 229; Passumpsit Bank v. Goss,

31 Vt. 315.

Omission of words " after date."—^Where
the declaration described the note as payable

on demand and the note produced in evidence

read " on demand after date," it was held

that the omission from the declaration of the

words " after date " did not constitute a ma-
terial variance. Mumford v. Tolman, 157 111.

258, 41 N. E. 617.

Where no date of payment is specified in

the instrument it is not a material variance,

in declaring upon such instrument, to de-

scribe it as payable on request; particularly

where the pleader does not profess to set it

out in hwc verba. Dickens v. Howell, 24 Ark.
230.

24. Carlisle v. Davis, 7 Ala. 42 (where the

note read for the payment of a sum of money
" in the common currency of Alabama," and
the declaration described it as a promissory
note for the payment of a sum in numero) ;

Brewster v. Dana, 1 Root (Conn.) 266; Phil-

lips V. Dodge, 8 Ga. 51. See also Hardin v.

Titus, Dall. (Tex.) 622. But see Morrison
r. Tate, 1 Mete. (Ky.) 569.

A note payable in woolen fulled cloth will

support a declaration describing it as pay-
able in fulled cloth. Wcad v. Marsh, 14 Vt.
80.

25. Weaver v. Lapsley, 42 Ala. 601, 94
Am. Deo. 671; Nesbitt v. Pearson, 33 Ala.

668; Love v. Simmons, 10 Ala. 113; Plow-
man V. Riddle, 7 Ala. 775; McRae v. Raser,

9 Port. (Ala.) 122; Sexton v. Wood, 17 Pick.

(Mass.) 110. See also Parker v. Morton, 29
Ind. 89.

Condition inserted for benefit of payee.

—

Where the note contained a positive under-

taking to pay the money therein mentioned
at maturity, with a, condition inserted for

the benefit of the payee, but which condition

[XIV, D, 6, e, (i), (A). (12)]

imposed no obligation upon the maker to pay
in that manner unless the payee should so

direct, it was held that the omission of the
recital of such condition in the declaration

created no variance. Owen v. Barnum, 7
111. 461.

26. McRae v. Raser, 9 Port. (Ala.) 122;
Hawkins v. Dean, 24 Ark. 189; Matlock v.

Purefoy, 18 Ark. 492; White v. Molyneux, 2
Ga. 124 (where the declaration on a note
given for rent was held to be supported by
a note given for rent of a storehouse). Con-
tra, Resetter v. Marsh, 4 Conn. 196.

27. McRae t>. Raser, 9 Port. (Ala.) 122;
Bingham v. Calvert, 13 Ark. 399. See also

McWilliams v. Smith, 1 Call (Va.) 123. Con-
tra, Saxton V. Johnson, 10 Johns. (N. Y.)

418; Treadway v. Nicks, 3 MeCord (S. C.)

195.

28. Gonneoticut.— Windham Bank v. Nor-
ton, 22 Conn. 213, 56 Am. Dec. 397; Camp
V. Bates, 11 Conn. 487.

Iowa.— Knight v. Fox, Morr. (Iowa) 305.

Contra, Peck v. Schick, 50 Iowa 281; Lum-
bert V. Palmer, 29 Iowa 104.

Massachusetts.— Armstrong v. Chadwick,
127 Mass. 156; Taunton Bank v. Richardson,
5 Pick. (Mass.) 436.

Missouri.— Faulkner v. Faulkner, 73 Mo.
327.

New Hampshire.— Hibbard r. Russell, 16

N. H. 410, 41 Am. Dec. 733.

New Torfc.— Smith v. Poillon, 87 N. Y.
690, 41 Am. Rep. 402; Tebbetts v. Dowd, 23

Wend. (N. Y.) 379.

Vermont.— Farmers', etc.. Bank v. Day, 13

Vt. 36.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1639.

29. Alabama.— Kennon v. McRea. 7 Port.

(Ala.) 175; Taylor v. Branch, 1 Stew. & P.

(Ala.) 249, 23 Am. Dec. 293.

Arkansas.— Peters v. Hobbs, 25 Ark. 67,

91 Am. Dec. 526.

Connecticut.— Windham Bank i;. Norton,
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down that in an action against an indorser a general allegation of notice to such
indorser is not supported by proof of matters excusing actual notice.*

(b) SuBSEQnBNT PROMISE TO Pay. Au allegation of demand and notice is sus-

tained by proof of a promise to pay made by the indorser after maturity.'*

(c) CoNSTBucTivE DEMAND. Proof of coustructive demand and notice will sup-

port a declaration alleging actual demand and notice.**

(d) Time and Place of. As a general rule plaintiff is not held to strict proof

22 Conn. 213, 56 Am. Dec. 397; Hinsdale v.

Miles, 5 Conn. 331 ; Norton v. Lewis, 2 Conn.
478.

Florida.— Spann v. Baltzell, 1 Fla. 301, 44
Am. Dec. 346.

Maine.— Saco Nat. Bank v. Sanborn, 63

Me. 340, 18 Am. Rep. 224, where evidence

of reasonable diligence in giving notice was
held sufiScient to support an allegation of no-

tice, since legal notice is not necessarily ac-

tual notice.

Massachusetts.— City Bank u. Cutter, 3

Pick. (Mass.) 414; Shed v. Blett, 1 Pick.

(Mass.) 401, 11 Am. Dec. 209; Jones v.

Pales, 4 Mass. 245.

Mississippi.— Goodloe i). Godley, 13 Sm.
& M. (Miss.) 23.S, 51 Am. Deo. 150.

Missouri.— Faulkner v. Faulkner, 73 Mo.
327.

New York.— Smith v. Poillon, 87 N. Y.

590, 41 Am. Rep. 402; Williams v. Matthews,
3 Cow. (N. Y.) 252; Stewart v. Eden, 2 Cai.

(N. Y.) 121, 2 Am. Dec. 222; Cummings v.

Fisher, Anth. N. P. (N. Y.) 1.

England.— Greenway v. Hindley, 4 Campb.
52; Hodge v. Fillis, 3 Campb. 463; Patience

V. Townley, 2 Smith K. B. 223, 8 Rev. Rep.

711. See also Firth v. Thrush, 8 B. & C. 387,

6 L. J. K. B. 0. S. 355, 2 M. & R. 359, 15

E. C. L. 193, where the declaration averred

that defendant had notice of dishonor, and it

was held that this allegation was satisfied

by proof that he had notice as soon as it

could reasonably be given, and that it was
unnecessary to state in the declaration the

special circumstances which rendered Valid

notice given at a later period than in ordi-

nary cases would be sufficient.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1639.

Special custom.— It was held in Coyle v.

Gozzler, 2 Cranch (U. S.) 625, 6 Fed. Cas.

No. 3,312, that a special custom of the banks

and merchants of the county of Washington
to demand payment on the day after the last

day of grace might be given in evidence with-

out being averred in the declaration.

Place of demand.—^Where the petition al-

leges that due demand was made " at the

proper place," the note being annexed to the

petition as pai- of it, proof of demand at

the place indicated in the note is admissible.

Laferriere v. Bynum, 12 La. 587.

Party making demand.—Where the com-
plaint alleged the protest of a note and re-

ferred to a notary's certificate attached, and
the evidence showed that demand was made
and notice given by another person, it was
held that the reference to the notary's certifi-

cate might be rejected as surplusage and that
the variance was immaterial. Smedberg v.

Whittlesey, 3 Sandf. Ch. (N. Y.) 320.

30. Arkansas.—^Anderson v. Yell, 15 Ark. 9.

Georgia.— Hall v. Davis, 41 Ga. 614.

Indiana.— Curtis v. State Bank, 6 Blackf.

(Ind.) 312, 38 Am. Dec. 143.

lotca.— Lumbert v. Palmer, 29 Iowa 104.

Maine.— Hill v. Varrell, 3 Me. 233.

Massachusetts.— See Blakely v. Grant, 6
Mass. 386.

Missouri.— Pier v. Heinrichoffen, 52 Mo.
333.

New Hampshire.— Child v. Moore, 6 N. H.
33.

New York.— Clift v. Rodger, 25 Hun
(N. Y.) 39; Garvey v. Fowler, 4 Sandf.

(N. Y.) 665; Schulz v. Dupuy, 3 Abb. Pr.

(N. Y.) 252.

Tennessee.— Gilroy r. Brinkley, 12 Heisk.
(Tenn.) 392; Harwood v. Jarvis, 5 Sneed
(Tenn.) 375.

England.— Harris v. Richardson, 4 C. & P.

522, 19 E. C. L. 631.

31. Alalama.— Shirley r. Fellows, 9 Port.

(Ala.) 302.

Mississippi.— Moore v. Ayres, 5 Sm. & M.
(Miss.) 310.

New York.—Clark v. Tryon, 4 Misc. (N. Y.)

63, 23 N. Y. Suppl. 780, 53 N. Y. St. 123

[reversing 2 Misc. (N. Y.) 457, 21 N. Y.
Suppl. 1075, 51 N. Y. St. 146].

Ohio.— Myers v. Standart, 11 Ohio St. 29.

Tennessee.— People's Nat. Bank v. Dibrell,

91 Tenn. 301, 18 S. W. 626. See also Bogart
t'. McClumb, 11 Heisk. (Tenn.) 105, 27 Am.
Rep. 737.

United States.— Thornton v. Wynn, 12

Wheat. (U. S.) 183, 6 L. ed. 595; Martin v.

Winslow, 2 Mason (U. S.) 241, 16 Fed. Cas.

No. 9,172.

England.— Campbell v. Webster, 2 C. B,

258, 9 Jur. 992, 15 L. J. C. P. 4, 52 E. C. L.

258.

32. Saco Nat. Bank v. Sanborn, 63 Me.
340, 18 Am. Rep. 224; City Bank v. Cutter,

3 Pick. (Mass.) 414; Jones v. Fales, 4 Mass.
245; Baumgardner v. Reeves, 35 Pa. St. 250.

Reason of rule.— In North Bank v. Abbott,
13 Pick. (Mass.) 465, 470, 25 Am. Dec. 334, the
court said :

" The principle of allowing some
latitude in the mode of proof, where a pre-

sentment and demand are averred in the dec-

laration, seems to be this; the plaintiff does

not give in evidence matters strictly in ex-

cuse, but a qualified presentment and demand,
or acts which in their legal effect and by the
custom of merchants, are deemed equivalent
to a demand."

[XIV. D, 6. e, (i), (a). (14), (d)]
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of time and place of presentment when laid under a videlicet, and he is author-
ized to make his proof conform to the legal effect of the declaration.^

(b) Indorsement or Transfer— (1) In General. While it has been held
that in an action on a note by the payee, indorsements may be disregarded in

describing the note,^ yet where the declaration or complaint sets out an indorse-

ment, and the instrument declared on does not correspond with the allegation,

the variance is fatal.*' In some jurisdictions, however, the transferee is allowed
to fill up the blank indorsement to himself and to aver in his petition that it was
made in that form, without making a material variance.**

(2) Description of Parties. Where the declaration avers an indorsement to

the indorsee by certain designation or name, a variance between such description

and the instrument produced in evidence has been held to be fatal ; ^ but a vari-

ance between the name of the indorser as set out in the complaint and that

shown by the instrument ofEered in evidence is immaterial when the instrument
set out in the exhibit corresponds with the latter,** and where the declaration or

complaint only sets out the indorsement in substance and there is no attempt to

describe accurately by wliat name or designation the order to pay plaintift was
made, there is no variance.*'

33. Alabama.— Smith v. Robinson, 11 Ala.

270 ; Crawford v. Canfield, 6 Ala. 153 ; Quig-
ley V. Primrose, 8 Port. (Ala.) 247.

Mississippi.— Wells v. Woodley, 5 How.
(Miss.) 484.

Tennessee.—Frank v. Townseud, 9 Humphr.
(Tenn.) 724.

Virginia.— Jackson v. Henderson, 3 Leigh
(Va.) 196.

England.— Bynner v. Russell, 1 Bing. 23,

7 Moore C. P. 267, 8 E. C. L. 383.
34. Illinois.— Rozet r. Harvey, 26 111. App.

658.

Louisiana.— Hill v. Buddington, 8 Rob.
(La.) 119; Gaines v. Morris, 6 Rob. (La.) 4.

Maryland.— Woodruff v. Munroe, 33 Md.
146.

Texas.— San Antonio, etc., R. Co. v. Cock-
vill, 72 Tex. 613, 10 S. W. 702.

England.—^Waynam v. Bend, 1 Campb. 175

;

Duncan v. Scott, 1 Campb. 100; Smith v.

Chester, 1 T. R. 654, 1 Rev. Rep. 345.

35. Alabama.—Alabama Coal Mining Co. v.

Brainard, 35 Ala. 476; Strader v. Alexander,
9 Port. (Ala.) 441.

Illinois.— Dunkar v. Schlotfeldt, 49 111.

App. 652.

Indiana.— Smelser v. Wayne, etc.. Straight
Line Turnpike Co., 82 Ind. 417; Morgan v.

Smith American Organ Co., 73 Ind. 179 ; Wal-
lace V. Reed, 70 Ind. 263; Jackson Tp. v.

Barnes, 55 Ind. 136; Stowe v. Weir, 15 Ind.
341.

Kentucky.—Dodge v. Commonwealth Bank,
2 A. K. Marsh. (Ky.) 610.

Louisiana.— Taylor v. Normand, 12 Rob,
(La.) 240.

36. California.— See Poorman v. Mills, 35
Cal. 118, 95 Am. Dec. 90.

Indiana.— Moore v. Pendleton, 16 Ind. 481;
Bowers v. Traver, 5 Blackf. (Ind.) 24.

Iowa.— Skinner v. Church, 36 Iowa 91.

Massachusetts.— See State Trust Co. v.

Owen Paper Co., 162 Mass. 156, 38 N. E.

438.

[XIV, D, 6, e, (i), (a), (14), (d)]

TSew York.— Norris v. Badger, 6 Cow.
(N. Y.) 449.

Pennsylvania.— Dilworth v. Hirst, 1 Phila.
(Pa.) HI, 8 Leg. Int. (Pa.) 206.

Allegation of ownership.—^Where plaintiff

alleged in his complaint that he was the
owner and holder of the note declared on,

while the evidence showed that he held said
note only as collateral security for money
paid and advanced on the strength and
credit of the same, it was held that he was
the owner of the instrument to the amount
for which the paper had been pledged to him,
and that there was no variance. Curtis v.

Mohr, 18 Wis. 615. See also Hilton v. War-
ing, 7 Wis. 492.

Striking out indorsements.— The owner of

a negotiable instrument having the right to
strike out all subsequent indorsements made
merely for the purpose of collection may, in

setting out the instrument in his declara-

tion, omit altogether those indorsements
which have been stricken out. Tennessee
Bank v. Smith, 9 B. Mon. (Ky.) 609.

Admission by defendant in his answer that
plaintiff acquired the note sued upon by the

indorsement in blank of the payee is suffi-

cient proof of the signature of the indorser.

Moore v. Polk, 24 La. Ann. 216.

37. Jordan v. Ford, 7 Ark. 416 (where it

was held that a note indorsed to " Joseph B.

Myers " was not admissible in evidence under
a count describing the note as indorsed to

'•Joseph B. Mason"); Hyer v. Smith, 3

Craneh C. C. (U. S.) 437, 12 Fed. Cas. No.

6,979 (where the declaration alleged the in-

dorsement to be to Hyer & Burdett, " sur-

vivors of Bremner," when in fact the draft

was indorsed to the order of " Messrs. Hyers,

Bremner, and Burdett").
38. Glenn v. Porter, 72 Ind. 525.

39. Lee v. Mendel, 40 111. 359; Speer v.

Craig, 22 111. 433; Carpenter v. Sheldon, 22

Ind. 259; Farmington Sav. Bank v. Fall, 71

Me. 49; Dennistoun v. Stewart, 17 How.
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(3) Time of. In an action by an indorsee upon a negotiable instrument, if

the declaration or complaint avers that the indorsement was made before the
instrument became due, and it appears in evidence to have been made after matu-
rity, this is not a material variance.*"

(4) In Action Against Indorsee. In an action against an indorser a special

indorsement, wliich qualifies the contract or goes in discharge of the liability of
the indorser, nmst be stated by way of averment in order to avoid a variance.*'

(ii) Allegations in Plea or Answer— {a) Won -Exemtion. A plea of
non est factum is supported by proof that the note sued on when executed was
for a smaller amount,*^ but a plea denying corporate execution is not sustained by
a note signed by officers of the corporation who, by statute, are vested witJti

authority to manage its affairs.**

(b) Want of Consideration. A plea of want of consideration is not sustained
where there is evidence of any consideration, however inadequate,** or by proof
that a consideration fraudulently represented to be good was really of no value ;

^

but such a plea is sustained by proof that the note was given for a valueless

article.*"

(o) Failure of Consideration. A plea of total failure of consideration
requires proof of the consideration as alleged,*'' and is sustained by proof that the
subject-matter for which the instrument was given had no value** or by proof of
the infirmity of the title of a third party to land for which the note in suit was
given in payment and which plaintiff had procured to be transferred to defend-
ant ;*' but not by proof of a partial failure.™

(d) Partial Failure. Partial failure of consideration must be proved to the
extent to which it is pleaded.^'

(e) Illegality of Consideration. A plea admitting a consideration bu* deny-
ing its validity is not proved by showing that there was no consideration for the
instrument or that it failed.'^

(p) Payment. Where defendant pleads an agreement by the payee to apply
so much of his indebtedness to the former toward payment of the note as should

be necessary for that purpose he may prove a debt of any amount ; ^ but a
plea of an agreement to accept in payment a note made by a third party to

(U. S.) 606, 15 L. ed. 228. See also Lauter- such as tended to mislead or surprise the
milch V. Kneagy, 3 Serg. & R. ( Pa. ) 202

;

adverse party, and hence that it was properly
Forman v. Jacob, 1 Stark. 46, 2 E. C. L. 28. disregarded by the court. Washington v. Den-

40. Maryland.— Canfield v. Mcllwaine, 32 ton First Nat. Bank, 64 Tex. 4.

Md. 94; Fenn v. Flack, 3 Gill & J. (Md.) 42. Stephens v. Anderson, (Tex. Civ. App.
369. 1896) 36 S. W. 1000.

Massachusetts.— Little v. Blunt, 16 Pick. 43. Hartford City Bank v. Press Co., 56
(Mass.) 359. Fed. 260.

"New York.— Parsons v. Parsons, 5 Cow. 44. Cheney v. Higginbotham, 10 Ark. 273.
(N. Y.) 476. 45. Davis v. Young, 3 T. B. Mon. (Ky.)
Virginia.—Davis v. Miller, 14 Gratt. (Va.) 1. 381.

England.—^Young v. Wright, 1 Campb. 139. 46. Mooklar v. Ijewis, 40 Ind. 1.

See also Russel v. Langstaffe, Dougl. 496. 47. Wheat v. Summers, 13 111. App. 444,
41. Davis V. Campbell, 3 Stew. (Ala.) 319. where it is also held that if the evidence

See also Clancy v. Hilliard, 39 Ala. 713; New- shows that the plea does not set out the whole
ell V. Williams, 5 Sneed (Tenn. ) 208 (where, consideration, but that some element enters
to an indorsement in blank, was superadded into it which is not alleged, the defense under
an unconditional promise to pay the debt, that plea is not sustained.
and the declaration charged the indorser as 48. Mooklar v. Lewis, 40 Ind. 1.

Tipon the mere liability implied by law as 49. Ball v. Ballenseifen, 28 111. App. 221.
indorser in blank, and the court held that 50. Burnap i'. Cook, 32 111. 168; Whitacre
the variance was fatal). i'. Culver, 9 Minn. 295; Packwood v. Clark, 2
Where the allegation was that payment Sawy. (U. S.) 546, 18 Fed. Cas. No. 10,656.

was guaranteed in the words "payment 51. Hall v. Marks, 56 111. 125.

guarantee," and the note oflFered in evidence 52. Coyle v. Fowler, 3 J. J. Marsh. (Ky.)
contained the phrase " payment guaranteed," 472.

it was held that this description was not 53. Babcock v. Callendar, 17 Conn. 34.

[XIV. D. 6, e, (II). (f)]
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defendant is not supported by proof of an offer to deliver the note to plaintiff

unindorsed.^*

E. Evidence— l. Presumptions and Burden of Proof— a. Execution and.
Delivery— (i) Execution— (a) In General. At common law a plaintiff suing
upon a promissory note was bound to prove its execution by defendant or by
some one acting by defendant's authority. Statutes have very generally changed
this rule, however, so that when an action at law or a suit in chancery is founded
on a promissoi-y note or other written instrument the burden of proving its exe-
cution is not cast on plaintiff,^ imless its execution is denied by proper plea.^^ la
some jurisdictions where defendant pleads the general issue and verifies his plea,

by his affidavit, the burden is thrown on plaintiff of proving the due execution
of the instrument.^' In other jurisdictions, however, it is provided by statute

54. Eiehholtz c. Taylor, 88 Ind. 38.

55. Garrett v. Garrett, 64 Ala. 263.

The statue applies only when the written
instrument is the foundation of a suit and
is without application when it is proposed
to use it collaterally to establish an indebted-

ness. Then its execution must be proved by
the party relyin^ on it. Garrett v. Garrett,

64 Ala. 263.

56. Alabama.—Tuskaloosa Cotton-Seed Oil

Co. V. Perry, 85 Ala. 158, 4 So. 635; Garrett
V. Garrett, 64 Ala. 263; Wimberly v. Dallas,

62 Ala. 196.

Arkansas.— Richardson v. Comstoek, 21
Ark. 69; State Bank v. Kerby, 9 Ark. 345;
Trowbridge v. Pitcher, 4 Ark. 157.

California.— Corcoran r. Doll, 32 Cal. 82

;

Hastings v. Dollarhide, 18 Cal. 390; Horn v.

Volcano Water Co., 13 Cal. 62, 73 Am. Dec.
569.

Colorado.— Brown v. Tourtelotte, 24 Colo.

204, 50 Pac. 195.

Delaware.—Pusey v. Pyle, 4 Houst. (Del.) 98.

Georgia.— Lowe Bros. Cracker Co. v. Ginn,
94 Ga. 408, 20 S. E. 106.

Illinois.— Deaji v. Ford, 180 111. 309, 54
N. E. 417 ; Bailey v. Valley Nat. Bank, 127

111. 332, 19 S. E. 695; Walter v. School Trus-
tees, 12 111. 63; Hinton v. Husbands, 4 111.

187; Chicago Electric Light Renting Co. v.

Hutchinson, 25 111. App. 476. See also Diet-

rich V. Mitchell, 43 111. 40, 92 Am. Dec. 99.

Indiana.— Woollen v. Wire, 110 Ind. 251,

11 N. E. 236: Stair r. Richardson, 108 Ind.

429, 9 N. E. 300; Pate v. Aurora First Nat.
Bank, 63 Ind. 254; Brooks v. Allen, 62 Ind.

401; Potter v. Earnest, 51 Ind. 384; Hunter
«. Probst, 47 Ind. 359; Gaskin v. Wells, 15

Ind. 253.

loipa.— Carthage Nat. Bank v. Butter-

baugh, 116 Iowa 657, 88 N. W. 954; Shaw v.

Jacobs, 89 Iowa 713, 55 N. W. 333, 56 N. W.
684, 48 Am. St. Rep. 411, 21 L. R. A. 440;
Miller v. House, 67 Iowa 737, 25 N. W. 899

;

Sankey v. Trump, 35 Iowa 267 ; Clinton Nat.
Bank v. Torry, 30 Iowa 85 ; Terhune v. Henry,
13 Iowa 99; Carle r. Cornell, 11 Iowa 374.

Kansas.— Threshing Mach. Co. v. Peterson,

51 Kan. 713. 33 Pac. 470; St. Louis State Sav.

Assoc. V. Barber, 35 Kan. 488, 11 Pac. 330;
Eggan V. Briggs, 23 Kan. 710; Payne v. Kan-
sas City First Nat. Bank, 16 Kan. 147;

Holmes '». Riley, 14 Kan. 131.

[XIV, D.'e. e, (II). (f)]

Kentucky.— Gill v. Johnson, 1 Mete. (Ky.)
649; Black v. Crouch, 3 Litt. (Ky.) 226.

Michigan.— Dewey v. Toledo, etc., R. Co.,
91 Mich. 351, 51 N. W. 1063; McRobert r.

Crane, 49 Mich. 483, 13 N. W. 826; Ander-
son V. Walter, 34 Mich. 113; Mills v. Bunce,
29 Mich. 364; Hoard v. Little, 7 Mich. 468.

Mississippi.— Wanita Woolen Mills v. Rol-
lins, 7 Miss. 253, 22 So. 819; Thornton v.
Alliston, 12 Sm. & M. (Miss.) 124; Banghan
V. Graham, 1 How. (Miss.) 220.

Missouri.— Foster v. Nowlin, 4 Mo. 18;
Labeaume v. Labeaume, 1 Mo. 487; Edmon-
ston V. Henry, 45 Mo. App. 346; Zervis v. Un-
nerstall, 29 Mo. App. 474.

Ohio.— Somers v. Harris, 16 Ohio 262,-

Taylor v. Colvin, Wright (Ohio) 449.
Tennessee.— Smith v. McManus, 7 Yerg.

(Tenn.) 477, 27 Am. Dec. 519.

Texas.— Brashear r. Martin, 25 Tex. 202;
Kinnard v. Herlock, 20 Tex. 48; Matossy v.

Frosh, 9 Tex. 610; Ramsay v. McCanley, 2
Tex. 189; Harvey v, Harvey, (Tex. Civ. App.
1897) 40 S. W. 185.

Wisconsin.— Smith v. Ehnert, 47 Wis. 479,
3 N. W. 26.

United States.— Gray v. Tunstall, Hempst.
(U. S.) 558, 10 Fed. Cas. No. 5,730.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1651.

57. Illinois.— Chicago Electric Light Rent-
ing Co. V. Hutchinson, 25 111. App. 476. See
also Vance v. Funk, 3 111. 263.

Indiana.— Bates v. Hunt, 1 Blackf . ( Ind.

)

67, where it was held that in an action in

assumpsit by the indorsee against the maker,
it is incumbent on plaintiff to prove on the
general issue both the execution of the note
and. the assignment.

Missouri.—Worrell v. Roberts, 58 Mo. App.
197. See also Cavitt v. Tharp, 30 Mo. App.
131.

Nehra,ika.— Donovan v. Fowler, 17 Nebr.
247, 22 N. W. 424.

United States.— Gray v. Tunstall, Hempst.
(U. S.) 558, 10 Fed. Cas. No. 5,730. See also

Sebree v. Dorr, 9 Wheat. (U. S.) 558, ft

L. ed. 160. '

England.-—^ Duncan v. Scott, 1 Campb. 100.

where it was held that in an action against

the maker by the indorsee, under the plea of

noil assumpsit, it is necessary for plaintiff

to prove the indorsement of the payee.
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that the denial of due execution must be specific in order to make proof thereof
necessary at the trial.''*

(b) Place of Execution. The place at wliich a promissory note bears date i&

held to be jprima facie the place where the note was made ^' and this place is.

also presumed to be the place of the maker's residence.®* Where the contrary
is not shown it will be presumed that a note sued on in a state was executed
in the state.*'

(c) Time of Execution. If there be no date the instrument will be consid-
ered as dated at the time it was made.*^ If dated the date will be prima facie ^

It is not incumbent on plaintiff to show
the capacity in which defendant executed the
instrument, where it does not appear from
the instrument itself that it was signed by
defendant in any other than his personal ca-
pacity (Williams v. Miami Paper Co., 36
111. App. 107), that defendant was a guaran-
tor as alleged in the complaint (Boynton v.

Pierce, 79 111. 145), or the christian names
of plaintiffs or that they were partners (Sal-
isbury V. Gillett, 3 111. 290).
A plea of non est factum to an action on a

negotiable instrument imposes upon plaintiff
the burden of proving its execution as well
as the necessity of producing the instrument
in evidence.

Georgia.— Stanton r. Burge, 34 Ga. 435.
Indiana.— Collins v. Maghee, 32 Ind. 268.

See also King v. Conn, 25 Ind. 425.

Missouri.— Smith i'. Roach, 59 Mo. App.
115.

South Carolina.— Ison v. Ison, 6 Rich.
(S. C.) 380, where it was held that this plea
does not put the assignment in issue.

TeiBas.— Barnelt v. Logue, 29 Tex. 282
(where it was held that such a plea does not
put in issue the assignment or indorsement
of the instrument) ; Parr v. Johnston, 15
Tex. 294.

58. Iowa.— Morton v. Coffin, 29 Iowa 235

;

Mann v. Howe, 9 Iowa 546.

Louisiana.— Lewis f. Fairbanks, 26 La.
Ann. 536; Miller v. Whitfield, 16 La. Ann.
10; Austin v. Latham, 19 La. 88; Beach v.

Wagner, 19 La. 86; Vairin v. Palmer, 14 La.
361; Hyde r. Brown, 5 La. 33; Bennett v.

Allison, 2 La. 419; Miller v. Cohea, 1 La.
486; Hughes v. Harrison, 8 Mart. N. S.

(La.) 297.

Massachusetts.— True v. Dillon, 138 Mass.
347.

Minnesota.— Cowing v. Peterson, 36 Minn.
130, 30 N. W. 461; Johnston Harvester Co.

V. Clark, 30 Minn. 308, 15 N. W. 252.

Ohio.— Somers v. Harris, 16 Ohio 262.

Tennessee.— Jewett v. Graham, 3 Baxt.
(Tenn.) 16, where it was held that while the
plea of nil debet to an action on a, promis-
sory note does not put in issue the execution
of the note it does put in issue the existence

of the debt.

Virginia.— Phaup r. Stratton, 9 Gratt.

(Va.)' 615; Shepherd v. Fry, 3 Gratt. (Va.)
442.

59. Alabama.—Rudulph v. Brewer, 96 Ala.

189, 11 So. 314; Dundee Mortg., etc., Inv. Co.
V. Nixon, 95 Ala. 318, 10 So. 311.

Delaware.—Parks v. Evans, 5 Houst. (Del.>

576.

Illinois.—Bronte v. Leslie, 30 111. App. 288.

Indiana.— Hall v. Harris, 16 Ind. 180.

New Jersey.—Hoppins v. Miller, 17 N. J. L>
185.

Where a bill does not designate the place
where it was drawn, but it appears that the
drawer resides in one state and the drawee in

another, the presumption is that it was drawn
at the drawer's residence. Harmon v. Wilson,
I Duv. (Ky.) 322.

60. Alabama.— Decatur Branch Bank v.

Peirce, 3 Ala. 321 ; Robinson v. Hamilton, 4
Stew. & P. (Ala.) 91.

Kentucky.— See Hyatt v. James, 2 Bush
(Ky.) 463, 92 Am. Dec. 505.

Maryland.— Sasscer v. Whitely, 10 Md. 98,,

69 Am. Dec. 126; Nailor v. Bowie, 3 Md. 251.

Minnesota.— Herrick v. Baldwin, 17 Minn.
209, 10 Am. Rep. 161.

Missouri.— Plahto v. Patchin, 26 Mo. 389.

Nebraska.— Nicholson v. Barnes, 11 Nebr.
452, 9 N. W. 652, 38 Am. Rep. 373.

New York.— Taylor v. Snyder, 3 Den.
(N. Y.) 145, 45 Am. Dec. 457; Lowery i\

Scott, 24 Wend. (N. Y.) 358, 35 Am. Dec.
627; Chapman v. Lipscombe, I Johns. (N. Y.

)

294; Stewart v. Eden, 2 Cai. (N. Y.) 121, 2
Am. Dec. 222.

Pennsylvania.— Duncan v. McCullough, 4
Serg. & R. (Pal) 480.

United States.— Britton v. Niccolls, 104
U. S. 757, 26 L. ed. 917 [reversing 11 Fed.
191].

See also supra, I, D, 2, a, (ii), (a), (1)

[7 Cye. 636].

61. Clark v. Carey, 63 Ind. 105; Walker v.

Woollen, 54 Ind. 164, 23 Am. Rep. 639; Far-
hni V. Ramsee, 19 Ind. 400.

62. Aldridge v. Decatur Branch Bank, 17
Ala. 45; Collins v. DriscoU, 69 Cal. 550, 11

Pac. 244; Seldonridge v. Connable, 32 Ind.
375.

63. Alabama.-—Aldridge v. Decatur Branch
Bank, 17 Ala. 45.

California.—Collins v. Driscoll, 69 Cal. 550,
II Pac. 244.

Illinois.— Hunter v. Harris, 131 111. 482,
23 N. E. 626; Knisely v. Sampson, 100 111.

573; Baldwin v. Freydendall, 10 111. App.
106.

Maine.— Emery v. Vinall. 26 Me. 295.

Minnesota.— Almich v. Downey, 45 Minn,
460, 48 N. W. 197.

New York.— Cowing v. Altman, 71 N. Y.
435, 27 Am. Rep. 70.

[XIV, E, 1. a, (l), (C)]
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evidence of the time when it was made, but such evidence is only prima facie
and is not conchisive.**

(d) Execution hy Agent. Where commercial paper has been executed by an
agent, it is, as a general rule,*^ incumbent upon the holder to prove the agent's

authority in order to render the principal liable, and the burden of making such
proof is upon such holder.^* If the holder of a note executed by an agent relies

on its ratification by the principal, he must show its execution by the agent and the

See 7 Cent. Dig. tit. "Bills and Notes,"
« 282.

Bank-notes which are frequently reissued
are an exception to this rule. Wright v.

Douglass, 3 Barb. (N. Y.) 554; Long v. Yan-
ceyville Bank, 81 N. C. 41 ; Farmers', etc..

Bank v. White, 2 Sneed (Tenn.) 482, 64 Am.
Dec. 772; Greer i\ Perkins, 5 Humphr. (Tenn.)

588.

Note dated on Sunday.— The date being
prima facie the time of execution a note dated
on Sunday is prima facie void (Sayre v.

Wheeler, 31 Iowa 112. Contra, Dohoney v.

Dohoney, 7 Bush (Ky.) 217), but where the
legal Sunday ends by statute at sunset it

has been held that the date of a note on Sun-
day is no evidence of its execution before
sunset and that it is therefore prima facie
valid (Nason v. Dinsmore, 34 Me. 391), the
time of delivery in such case being a ques-

tion for the jury to determine (Hill v. Dun-
ham, 7 Gray ( Mass. ) 543 ) . Where a bill is

dated and drawn on Sunday and the accept-

ance is not dated it will not be presumed to

have been accepted on Sunday (Begbia v. Levi,

1 Cr. & J. 180, 9 L. J. Exch. O. S. 51, 1 Tyrw.
130), and where a note was shown to have
Tieen signed on Sunday, but not in the pres-

<?nce of plaintiffs, and it bore date on a differ-

ent day, the burden was held not to be on
plaintiffs to show that it was not delivered

on Sunday (Flanagan v. Meyer, 41 Ala. 132).
64. Alabama.—^Aldridge v. Decatur Branch

Bank, 17 Ala. 45.

California.— Collins v. Driscoll, 69 Cal.

650, 11 Pac. 244; Paige v. Carter, 64 Cal. 489,

2 Pac. 260.

Illinois.— Baldwin v. Freydendall, 10 111.

App. 106.

Maine.— Cumberland Bank v. Mayberry, 48
Me. 198; Drake v. Rogers, 32 Me. 524; Emery
t;. Vinall, 26 Me. 295.

Massachusetts.— Bayley v. Taber, 5 Mass.
286, 4 Am. Dec. 57.

Minnesota.— Almich v. Downey, 45 Minn.
460, 48 N. W. 197.

Slississippi.— Dean v. De Lezardi, 24 Miss.
424.

New York.— Cowing v. Altman, 71 N. Y.
435, 27 Am. Rep. 70 [reversing 5 Hun (N. Y.)

556] ; Germania Bank v. Distler, 4 Hun
(N. Y.) 633, 67 Barb. (N. Y.) 333 [affirmed
in 64 N. Y. 642]; Breck v. Cole, 4 Sandf.
(N. Y.) 79.

See 7 Cent. Dig. tit. "Bills and Notes,"

I 282.

65, By statute in some states the holder
of a note purporting to be executed by an
agent need not prove the execution or the

[XIV. E, 1. a, (i), (c)]

authority of the agent, unless they are ex-

pressly denied in the pleadings (Moore v.

Holmes, 68 Minn. 108, 70 N. W. 872; Tarbox
V. Gorman, 31 Minn. 62, 16 N. W. 466 ; Bra-
shear V. Martin, 25 Tex. 202), and in England
the rule of the text is changed as to bank
drafts by 16 & 17 Vict. c. 59, § 19 (Charles
V. Blackwell, 2 C. P. D. 151, 46 L. J. C. P.

368, 36 L. T. Rep. N. S. 195, 25 Wkly. Rep.
772, 1 C. P. Div. 548).
Where the agent is an officer of an incor-

porated company, his authority as agent is

sometimes to be presumed from his office.

Thus the cashier of a bank will be presumed
to have authority to transfer its negotiable
securities by indorsement (Wild v. Passama-
quoddy Bank, 3 Mason (U. S.) 505, 29 Fed.
Cas. No. 17,646), but where the charter of

the company provides that its affairs shall be
conducted by a board of directors, it will

not be presumed that the president and secre-

tary have authority by virtue of their office

to make notes for the company (MoCullough
V. Moss, 5 Den. (N. Y.) 567).

66. Illinois.— Wallace v. Wallace, 8 111.

App. 69.

Iowa.— Miller r. House, 67 Iowa 737, 25

N. W. 899.

Louisiana.— Barrlere v. Fortier, 23 La.

Ann. 274.

Massachusetts.— Northampton Bank r. Pe-

poon, 11 Mass. 288.

Michigan.— New York Iron Mine v. Citi-

zens' Bank, 44 Mich. 344, 6 N. W. 823; Spicer

V. Smith, 23 Mich. 96.

Missouri.— Cravens v. Gillilan, 63 Mio. 28

;

Swearingen v. Knox, 10 Mo. 31 ; State Bank
V. Scott, 1 Mo. 744.

Tfew Jersey.— Flax, etc., Mfg. Co. v. Bal-

lentine, 16 N. J. L. 454.

New York.— Knight v. Lang, 2 Abb. Pr.

(N. Y.) 227.

See, generallv. Principal and Agent; and
7 Cent. Dig. tit. " Bills and Notes," § 1649.

If a note be given by the trustees of a

school district their authority must be shown.
Wright County School Dist. No. 7 v. Thomp-
son, 5 Minn. 280.

If a note be made by the selectmen of a
town the holder must show their authority

to bind the town in such manner. Rich t\

Errol, 51 N. H. 350; Great Falls Bank r.

Farmington, 41 N. H. 32; Andover v. Graf-
ton, 7 N. H. 298.

If the agent who sells a note for his prin-

cipal gives an express warranty of its genu-
ineness his authority so to do must be shown
by the holder of the paper. Wilder v. Cowles,
100 Mass. 487.
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8ul)8equent adoption by the principal of the unautliorized signature as his

own."
(e) Execution ly Partner. A note made by an individual partner in the

:firm-name \&primafacie the act of the firm done in the course of its partnership

business ;
^ but a note executed in .the individual names of all the partners is not

prima facie a partnership note or evidence of a partnership debt *' and if the

name of an individual partner is the same as that of the firm, the paper executed
in such name is presumptively that of the individual and not of the firm.™

(ii) Delivery— (a) In General. Delivery is in general presumed from
possession of the bill or note," but this presumption that a promissory note

67. Cravens v. Gillilan, 63 Mo. 28.

68. Indiana.— Ensminger v. Marvin, 5
Blackf. (Ind.) 210.

Kansas.— Adams v. Ruggles, 17 Kan. 237,
Kentucky.— Hamilton v. Summers, 12 B.

Mon. (Ky.) 11, 54 Am. Dec. 509.

Maryland.— Manning v. Hays, 6 Md. 5

;

Thurston v. Lloyd, 4 Md. 283.

Michigan.— Carrier v. Cameron, 31 Mich.
373, 18 Am. Rep. 192.

Minnesota.— Wilson v. Richards, 28 Minn.
337, 9 N. W. 872.

Missouri.— Feurt V. Brown, 23 Mo. App.
332.

New York.— National Union Bank v. Lan-
don, 66 Barb. (N. Y.) 193; Whitaker v.

Brown, 16 Wend. (N. Y.) 505.

See, generally, Paktneeship.
IndorsemeBt by partner.— Where the pay-

ees are a firm, the indorsement by one of the

firm is prima facie on partnership account.

MoConeghy v. Kirk, 68 Fa. St. 200.

69. Trowbridge r. Cushman, 24 Pick.

(Mass.) 310; Dunnica v. Clinkscales, 73 Mo.
500 ; Gay r. Johnson, 45 N. H. 587 ; Richard-
son i: Huggins, 23 N. H. 106; Buffum v.

Seaver, 16 N. H. 160; EUinger's Appeal, 114

Pa. St. 505, 7 Atl. 180.

70. Maine.— Mercantile Bank v. Cox, 38

Me. 500.

Massachusetts.—Manufacturers', etc., Bank
V. Winship, 5 Pick. (Mass.) 11, 16 Am. Dec.

369.

New York.— Chemung Nat. Bank v. Ingra-

ham, 58 Barb. (N. Y.) 290; Rochester Bank
r. Monteath, 1 Den. (N. Y.) 402, 43 Am.
Dec. 681.

United States.— U. S. Bank v. Binney, 5

Mason (U. S.) 176, 28 Fed. Cas. No. 16,791.

England.— Furze v. Sharwood, 2 Q. B. 388,

2 G. & D. 116, 6 Jur. 554, 11 L. J. Q. B. 119,

42 B. C. Tj. 726; Wintle V. Crowther, 1 Cr.

& J. 316, 9 h. J. Exch. O. S. 65, 1 Tyrw. 210.

A contrary presumption has been made in

the case of a loan to one who carried on his

partnership and private business in the same
individual name and gave his check in pay-

ment. Mifflin V. Smith, 17 Serg. & R. (Pa.)

165. Compare Burroughs' Appeal, 26 Pa. St.

264.

71. Arkansas.— Williams v. Williams, 13

Ark. 421; Mitchell v. Conley, 13 Ark. 414.

CaUfornia.— Pastene v. Pardini, 135 Cal.

431, 67 Pac. 681 ; Shain v. Sullivan, 106 Cal.

208, 39 Pac. 606.

Connecticut.—^McFarland v. Sikes, 54 Conn.
250, 7 Atl. 408, 1 Am. St. Rep. 111.

Florida.— State v. Suwanee County, 21
Fla. 1.

Georgia.— Cox v. Adams, 2 Ga. 158, hold-

ing that even where a note originally payable
to " B, or bearer " is in the possession of C
indorsed by B, delivery to B will be pre-

sumed from C's possession.

Illinois.— Hunter v. Harris, 131 111. 482,
23 N. E. 626.

Indiana.— Brooks v. Allen, 62 Ind. 401

;

Napier v. Mayhew, 35 Ind. 276; Mahon v.

Sawyer, 18 Ind. 73; Garrigus v. Home Fron-
tier, etc.. Missionary Soc, 3 Ind. App. 91,
28 N. E. 1009, 50 Am. St. Rep. 262.
Kansas.— Schallehn v. Hibbard, 64 Kao.

601, 68 Pac. 61.

Louisiana.— See Weems v. Ventress, 14
La. Ann. 267.

Maryland.— Keedy v. Moats, 72 Md. 325,
19 Atl. 965.

Michigan.-—Burson v. Huntington, 21 Mich.
415, 4 Am. Rep. 497.

Missouri.— Hurt v. Ford, (Mo. 1896) 36
S. W. 671.

New York.— Kidder v. Horrobin, 72 N. Y.
159; Bellows v. Folsom, 4 Rob. (N. Y.) 43;
Beaman v. Lyon, 27 N. Y. Wkly. Dig. 168.

North CaroUna.— Pate v. Brown, 85 N. C.
166.

Vermont.— Woodford v. Dorwin, 3 Vt. 82,
21 Am. Dec. 573.

But see Lloyd v. Sandilands, Gow 13, 5
E. C. L. 850, where possession of a check by
the payee was held not to be evidence of its

delivery to him by the maker.
See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1649.

Presumption of acceptance by payee on de-
livery by agent.— Where delivery is made to
a payee's agent, his acceptance may be pre-
sumed and the delivery is complete. Gordon
t'. Adams, 127 111. 223, 19 N. E. 557 [citing
Bodley v. Higgins, 73 111. 375; Thompson v.

Candor, 60 111. 244].

Where a note is found among the papers of
a deceased payee its proper delivery is to be
presumed (Holliday v. Lewis, 14 Hun (N. Y.)

478), but a note payable "to Aurilla Ballou,
... if she called for it before she deceased,
if not, to be paid to Daniel M. Blanchard by
her order " has been held to be Blanchard'a
property, and recoverable as such from Bal-
lou's executor, although found among the

[XIV, E, 1, a. (II), (a)]
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or bill of exchange was delivered, arising from possession of the instrument by
the payee, may be rebutted.'^

(b) Place of Delivery. In the absence of place of date and of other evidence
of place of delivery the maker's residence is prima facie the place of delivery.'*

(c) Time of Delivery. In the absence of evidence to the contrary it is pre-
sumed that a bill or note was delivered at the time it bears date.'^

b. Drawing and Acceptance of Bill— (i) Drawing of Bill. The law mer-
chant presumes that a bill of exchange is drawn against funds provided to meet
it.'^ If, however, a bill is drawn without funds provided to meet it, the law will

presume that the drawer had no expectation that it would be paid and conse-
quently that he was not injured Sy want of presentment and notice, and such pre-
sentment and notice are therefore unnecessary as to him.'*

latter's papers at her death (Blanchard v.

Sheldon, 43 Vt. 512). So if found among
papers of a deceased person who is a stranger

to it, and whose representative makes no
claim to it, no delivery to the payee will he
presumed, and delivery, actual or construct-

ive, must be shown (Mahon v. Sawyer, 18

Ind. 73), and a note intended for a gift, and
found among waste papers of the maker af-

ter her death, is not presumed to have been de-

livered (Blanchard r. Williamson, 70 111. 647).

72. Hurt V. Ford, (Mo. 1896) 36 S. W.
671.

73. Harmon r. Wilson, 1 Duv. (Ky). 322.

74. Illinois.— Knisely i'. Sampson, 100 111.

573; Baldwin v. Freydendall, 10 111. App. 106.

Iowa.— Sayre r. Wheeler, 31 Iowa 112.

Kentucky.— Dohoney v. Dohoney, 7 Bush
(Ky.) 217.

Maine.— Emery r. Vinall, 26 Me. 295.

Mississippi.— Morgan v. Burrow, ( Miss.

1894) 16 So. 432.

New York.— Cowing v. Altman, 71 N. Y.
435, 27 Am. Rep. 70 [reversing 5 Hun (N. Y.)

556] ; Lansing v. Gaine, 2 Johns. (N. Y.) 300,

3 Am. Dec. 422.

Pennsylvania.— Lerch I'. Bard, 162 Pa. St.

307, 29 Atl. 890; Claridge v. Klett, 15 Pa. St.

255.

Vermont.— Woodford v. Dorwin, 3 Vt. 82,

81 Am. Dec. 573.

England.— Anderson v. Weston, 6 Bing. N.
Cas. 296, 4 Jur. 105, 9 L. J. C. P. 194, 37
E. C. L. 631 ; Hague i:. French. 3 B. & P. 173

;

Roberts v. Bethell, 12 C. B. 778, 16 Jur. 1087,
22 L. J. C. P. 69, 1 Wkly. Rep. 80, 74 E. C. L.

778; Giles v. Bourne, 2 Chit. 300, 6 M. & S.

73, 18 B. C. L. 646; Obbard v. Betham, 8

L. J. K. B. 0. 8. 254, M. & M. 483, 22 E. C. L.

569; Smith v. Battens, 1 M. & Rob. 341;
De la Courtier v. Bellamy, 2 Show. 422;
Taylor r. Kinloch, 1 Stark. 175, 2 E. C. L. 74.

This presumption will not be made in favor
of a receipt indorsed on a bond taking it out
of the operation of the statute of limitations,

where the writer had an interest in falsify-

ing the date. In re Cremcr, 5 Watts & S.

(Pa.) 331.

75. Connecticut.— Thompson v. Stewart, 3

Conn. 171, 8 Am. Dee. 168.

Missouri.— Adams v. Darby, 28 Mo. 162,

75 Am. Dec. 115.
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New York.— Heuertematte v. Morris, 101
N. Y. 63, 4 N. E. 1, 54 Am. Rep. 657.

Tennessee.— Golladay c. Union Bank, 2
Head (Tenn.) 57, although the drawer may
have waived notice, and although acceptancfr

of the bill may have been refused.

Texas.— Cole v. Wintercost, 12 Tex. 118.

England.— 'Nickolson v. Gouthit, 2 H. BL
609, 3 Rev. Rep. 527; Meggadon v. Holt, 12
Mod. 15, I Show. 317; Tatlock v. Harris, 3
T. R. 174; Bickerdike v. Bollman, 1 T. R.
405, 1 Rev. Rep. 2<:2.

76. Arkansas.— Sullivan v. Deadman, 2S
Ark. 14.

Illinois.— Brower v. Rupert, 24 111. 182.

Kentucky.— Baxter v. Graves, 2 A. K.
Marsh. (Ky.) 152, 12 Am. Dec. 374.

Maryland.— Cathell v. Goodwin, 1 Harr.
& 6. (Md.) 468.

Mississippi.—Carson v. Alexander, 34 Miss.
528.

Missouri.— Merchants' Bank v. Easley, 44
Mo. 286, 100 Am. Dec. 287.

New York.— Franklin v. Vanderpool, L

Hall (N. Y.) 78; Ransom v. Wheeler, 12 Abb.
Pr. (N. Y.) 139.

United States.— Read v. Wilkinson, 2:

Wash. (U. S.) 514, 20 Fed. Cas. No. 11,611;

Baker v. Gallagher, 1 Wash. (U. S.) 461, 2
Fed. Cas. No. 768.

England.— Bickerdike i: Bollman, 1 T. R>
405, 1 Rev. Rep. 242; Em p. Heath, 2 Ves. & B.
240.

This rule applies also to presentment for
acceptance and notice of non-acceptance
(Tarver v. Nance, 5 Ala. 712) , and to foreign,

as well as to inland, bills (Legge v. Thorpe, 2
Campb. 310, 12 East 171; Rogers v. Stephens,

2 T. R. 713, 1 Rev. Rep. 605; Bickerdike r.

Bollman, 1 T. R. 405, 1 Rev. Rep. 242), and
it is not necessary for the holder to prove in

such case that the drawer was not injured

by the want of presentment or notice (Fitz-

gerald V. Williams, 6 Bing. N. Cas. 68. 9'

L. J. C. P. 41, 8 Scott 271, 37 E. C. L. 512).

The want of funds is only presumptive evi-

dence that the drawer had no reasonable ex-

pectation of its being paid and the burden of
proof is on the holder to show that there was
no reasonable expectation (Hopkirk v. Page,
2 Brock. (U. S.) 20, 12 Fed. Cas. No. 6,697)

and that the drawer was not injured by tha
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(ii) ACCEPTANCW OF Bill— (a) In Oeneral. Every acceptance raises the

presumption of funds in the drawee's hands applicable to the payment of the

bill," especially if the bill request the drawee to pay " if in funds." ™ As between
the accepter and the drawer, indorser, or other holder, for whose accommodation
the acceptance was given, this presixmption may be rebutted, and the true rela-

tion of the parties to each other shown.™
(b) OondiUonal Acceptance. Where an acceptance is upon a condition, the

burden of proving that the condition has been performed is on the holder of the

bill.*'

delay (Hamlin v. Simpson, 105 Iowa 125, 74
N. W. 906, 44 L. R. A. 397).

77. Alabama.— Rudulph v. Brewer, 96 Ala.
189, 11 So. 314; Capital City Ins. Co. v.

ijuinn, 73 Ala. 558.

Arkansas.— Byrd v. Bertrand, 7 Ark. 321.
ConneoUcut.— Jarvis v. Wilson, 46 Conn.

SO, 33 Am. Rep. 18.

Georgia.— Flournoy v. Jeffersonville First
l^at. Bank, 78 Ga. 222, 2 S. E. 547.

Illinois.— Gillilan v. Myers, 31 111. 525;
Parks V. Nichols, 20 111. App. 143.

Indiana.— Pilkington v. Woods, 10 Ind. 432.
Kentucky.— Turner v. Browder, 5 Bush

<Ky.) 216; Bryne v. Schwing, 6 B. Mon.
(Ky.) 199.

Louisiana.— Natchez First Nat. Bank v.

lloss, 41 La. Ann. 227, 6 So. 25; Eastin v.

Osborn, 26 La. Ann. 153.

Maine.— Kendall v. Galvin, 15 Me. 131, 32
Am. Dec. 141.

Missouri.—Adams v. Darby, 28 Mo. 162, 75
Am. Dec. 115; Klopfer v. Levi, 33 Mo. App.
322.

Nebraska.— Trego v. Lowrey, 8 Nebr. 238.

New York.— Heuertematte v. Morris, 101

N. Y. 63, 4 N. B. 1, 54 Am. Rep. 657; Bel-

mont V. Coleman, 21 N. Y. 96; Thurman v.

Van Brunt, 19 Barb. (N. Y.) 409; Healy v.

Gilman, 1 Bosw. (N. Y.) 235; Atlantic F.

A M. Ins. Co. V. Boies, 6 Duer (N. Y.) 583.

See also Doyle v. Unglish, 143 N. Y. 556, 38
N. E. 711, 62 N. Y. St. 807 ; Mechanics' Bank
V. Livingston, 33 Barb. (]S. Y.) 458; Mot-
tram «. Mills, 2 Sandf. (N. Y.) 189.

North (jarolina.— Jordan v. Tarkington, 15

N. C. 357 ; State Bank v. Clark, 8 N. C. 36.

Pennsylvania.— Coursin v. Ledlie, 31 Pa.

fit. 506.

Tennessee.— Bradley v. McClellan, 3 Yerg.

(Tenn.) 301.

Texas.— Hoffman v. Bignall, 1 Tex. App.

Civ. Cas. § 703.

United States.— Hortsman v. Henshaw, 11

How. (U. S.) 177, 13 L. ed. 653; Raborg v.

Peyton, 2 Wheat. (U. S.) 385, 4 L. ed. 268;

Kemble v. Lull, 3 McLean (U. S.) 272, 14

Fed. Cas. No. 7,683; Benjamin v. Tillman, i

Mclican (U. S.) 213, 3 Fed. Cas. No. 1,304.

England.— Vere v. Lewis, 3 T. R. 182.

See 7 Cent. Dig. tit. " Bills and Notes,"

% 129.

Letter of request.— The presumption ap-

plies only in the ease of a mercantile bill and
3iot to a mere letter of request. Gillilan v.

Myers, 31 111. 525.

It is also presumptive evidence that the
drawer had a reasonable expectation that
it would be paid; but the burden of proving
such expectation is on the drawer himself,

where it appears that he had no funds in the
drawee's hands at the time the bill became
due. Richie v. McCoy, 13 Sm. & M. (Miss.)

541.

If a bill is drawn against merchandise in
the accepter's hands, notwithstanding the pre-

sumption of funds made against the accepter
in favor of a holder for value, there is an
implied contract on the drawer's part to in-

demnify the accepter, upon which he will be
liable to the accopter if the goods received
prove insufficient to cover the bill. Hidden
V. Waldo, 55 N. Y. 294; Blackmar v. Thomas,
28 N. Y. 67. But to recover against the ac-

commodated drawer he must first prove the
insufficiency of the goods sold, that being his

primary fund for reimbursement. Gihon v.

Stanton, 9 N. Y. 476.

78. Kemble r. Lull, 3 McLean (U. S.) 272,
14 Fed. Cas. No. 7,683.

79. Parks v. Nichols, 20 111. App. 143;

Trego V. Lowrey, 8 Nebr. 238; Hidden v.

Waldo, 55 N. Y. 294.

This presumption is rebutted if the draw-
ing and acceptance are both for the payee's

accommodation, under an agreement that the

accepter shall look to the payee for indem-

nity (Thurman v. Van Brunt 19 Barb.

(N. Y.) 409), and if a bill is drawn upon a
letter of credit to enable the drawer to buy
goods, this will overcome the presumption,

and the accepter, knowing this fact, cannot
hold a joint drawer who has signed the bill

for the accommodation of his co-drawer (Tur-
ner V. Browder, 5 Bush (Ky.) 216).

80. Alabama.—Andrews t>. Baggs, Minor
(Ala.) 173, 12 Am. Dec. 47.

Arkansas.— Owen v. Lavine, 14 Ark. 389

;

Henry v. Hazen, 5 Ark. 401.

Cahfomia.— Nagle v. Homer, 8 Cal. 353.

Georgia.— Marshall v. Clary, 44 Ga. 511.

Illinois.— Cummings v. Hummer, 61 111.

App. 393.

Kansas.— Liggett v. Weed, 7 Kan. 273.

Maine.— Head v. Sleeper, 20 Me. 314.

Mississippi.-—• Shackelford v. Hooker, 54
Miss. 716; Van Vacter v. Flack, 1 Sm. & M.
(Miss.) 393, 40 Am. Dec. 100.

Missouri.— Ford v. Angelrodt, 37 Mo. 50,

88 Am. Dec. 174.

Nebraska.— Palmer v. Rice, 36 Nebr. 844,
55 N. W. 256.

[XIV, E, 1, b, (u), (b)]
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(o) Place of Acceptance. In the absence of any proof as to the place of
acceptance it will be presumed that a bill of exchange was accepted where dated.*'

(d) Time of Acceptance. The date of an acceptance is presumptively the
time when it was made.*^

e. Consideration — (i) In Omnebal. Unlike other contracts'* the law
presumes a consideration in case of commercial paper, and this presumption
applies to all negotiable bills of exchange, notes, or checks,^ to indorsements

New Jersey.— Rice v. Porter, 16 N. J. L.

440.

"New York.— Atkinson v. Manks, 1 Cow.
(N. Y.) 691.

Pennsylvania.— Mason v. Graff, 35 Pa. St.

448.

Texas.— Carlisle v. Hooks, 58 Tex. 420.

United States.— Lacon First Nat. Bank v.

Bensley, 9 Bias. (U. S.) 378, 2 Fed. 609;
Read v. Wilkinson, 2 Wash. (U. S.) 514, 20
Fed. Cas. No. 11,611.

England.— Gammon v. Schmoll, 1 Marsh.
80, 5 Taunt. 344, 1 E. C. L. 182.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1664.

Condition not on biU.— Where an accept-

ance is upon a condition not written on the

bill itself the burden of proving the condition

is upon the accepter. Ford v. Angelrodt, 37

Mo. 50, 88 Am. Dec. 174; Mason v. Hunt,
llougl. 284 ; Clarke v. Cock, 4 East 57 ; Kaines
V. Knightly, Skin. 54 ; Bowerbank v. Monteiro,

4 Taunt. 844, 14 Rev. Rep. 679.

81. Blossraan v. Mather, 5 La. Ann. 335.

82. GIossop r. Jacob, 4 Campb. 227, 1

Stark. 69, 2 E. C. L. 36; Roberts v. Bethell,

12 C. B. 778, 16 Jur. 1087, 22 L. J. C. P. 69,

1 Wkly. Rep. 80, 74 E. C. L. 778.

If there be no express date to the accept-

ance the date of the bill must be presumed
to have been the date of the acceptance, or

at least it will be presumed to have been
accepted before its maturity. Smith v. Edge-
worth, 3 Allen (Mass.) 233; Roberts v.

Bethell, 12 C. B. 778, 16 Jur. 1087, 22 L. J.

C. P. 6!^ 1 Wkly. Rep. 80, 74 E. C. L. 778;
Begbie v. Levi, 1 Cr. & J. 180, 9 L. J. Exch.
O. S. 51, 1 I'yrw. 130.

83. See, generally, Contracts.
In the case of a sealed note a consideration

is of course presumed.
Maryland.— Snyder v. Jones, 38 Md. 542.

New Jersey.— Magie v. Union County Tp.,

40 N. J. L. 453; Aller v. Aller, 40 N. J. L.

446.

New York.— Conway v. Williams, 2 Hun
(N. Y.) 642.

North Ca/rolina.— Wester v. Bailey, 118

N. C. 193, 24 S. B. 9; Angier v. Howard, 94
N. C. 27.

Pennsylvania.— Mack's Appeal, 68 Pa. St.

231.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1055.

Under a statute abolishing the distinction

between simple contracts and those made un-
der seal the consideration of a sealed note
may be inquired into, although executed in

another state, where the seal conclusively im-
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ports a consideration. Williams v. Haines, 27
Iowa 251, 1 Am. Rep. 268.

84. Alabama.— Martin v. Foster, 83 Ala.
213, 3 So. 422; Bird v. Wooley, 23 Ala. 717;
Thompson v. Hall, 16 Ala. 204 ; Thompson v.

Armstrong, 5 Ala. 383; Jones v. Rives, 3
Ala. 11.

Arkansas.— Ware v. Kelly, 22 Ark. 441

;

Cheney v. Higginbotham, 10 Ark. 273; Greer
V. George, 8 Ark. 131; Gage v. Melton, 1 Ark.
224.

California.— Younglove v. Cunningham,
(Oal. 1896) 43 Pac. 755; Poirier v. Gravel, 88
Cal. 79, 25 Pac. 962; Fuller v. Hutchings, 10
Cal. 523, 70 Am. Dec. 746.

Colorado.— Reed v. Pueblo First Nat. Bank,
23 Colo. 380, 48 Pac. 507; Perot v. Cooper,
17 Colo. 80, 28 Pac. 391, 31 Am. St. Rep.
258; Cowan v. Hallaek, 9 Colo. 572, 13 Pac.

700.

Connecticut.— Bristol v. Warner, 19 Conn.

7 ; Camp v. Tompkins, 9 Conn. 545 ; Edger-

ton V. Edgerton, 8 Conn. 6.

Delaware.— Kennedy v. Murdock, 5 Harr.

(Del.) 263.

District of Columbia.— Johnson v. Wright,
2 App. Cas. (D. C.) 216.

/^Jorida.—McCallum v. Drigss, 35 Fla. 277,

17 So. 407 ; Lines v. Smith, 4 Fla. 47.

Georgia.— Gallagher v. Kiley, 115 Ga. 420,

41 S. E. 613; Rowland v. Harris, 55 Ga. 141 ;

Brewer v. Brewer, 7 Ga. 584; Daniel v. An-
drews, Dudley (Ga.) 157.

Bawam.— Macfarlane v. I^owell, 9 Hawaii

438; Lathrop v. Kamakakeha,u, 1 Hawaii

160.

Illinois.— UcUickey v. Safford, 197 111.

540, 64 N. E. 540; Nickerson v. Sheldon, 3$

111. 372, 85 Am. Dec. 280 ; Hulme v. Rcnwick,

16 111. 371; Mason v. Buckmaster, 1 111. 27 j

Safford v. Graves, 56 111. App. 499.

Indiana.— Louisville, etc., R. Co. v. Cald-

well, 98 Ind. 245; Keesling v. Watson, 91 Ind.

578; Du Pont v. Beck, 81 Ind. 271; Durland

V. Pitcairn, 51 Ind. 426; Beeson v. Howard,
44 Ind. 413; Nichols v. Woodruff, 8 Blackf.

(Ind.) 493; Pritchett v. Sheridan, (Ind. App.
1902) 63 N. E. 865.

/oMJO.— Wolf V. Wolf, 97 Iowa 279, 66

N. W. 170 ; McCormick Harvesting Mach. Co.

V. Jacobson, 77 Iowa 582, 42 N. W. 499;

Thompson v. Maugh, 3 Greene (Iowa) 342.

Kansas.—SoUenberger v. Stephens, 46 Kan.

386, 26 Pac. 690.

Kentucky.— Cotton v. Graham, 84 Ky. 672,

8 Ky. L. Rep. 658, 2 S. W. 647; Henderson,

etc., R. Co. V. Moss, 2 Duv. (Ky.) 242; Early

V. McCart, 2 Dana (Ky.) 414; Brown v. Hall,

2 A. K. Marsh. (Ky.) 599; Powell v. Flan-



COMMERCIAL PAPER [8 Cyc] 223

of such paper, inuring to the benefit of the holder in an action against the indor-

ary, 22 Ky. L. Rep. 908, 59 S. W. 5 ; James v.

Hayden, 10 Ky. L. Rep. 534.

ZoMisioma.— Mahier v. Henrie, 28 La. Ann.
246; Union Bank v. Ross, 21 La. Ann. 513;
Byrne v. Grayson, 15 La. Ann. 457 ; Martin
». Donovan, 15 La. Ann. 41 ; Harrison v.

Poole, 4 Rob. (LaT) 193; Davidson v. Keyes,
2 Bob. (La.) 254, 38 Am. Dec. 209.

iiame.— Small v. Clewley, 62 Me. 155, 16
Am. Rep. 410; Bourne v. Ward, 51 Me. 191;
Foster v. Paulk, 41 Me. 425; Smith v. Poor,
37 Me. 462; Eddy v. Bond, 19 Me. 461, 36
Am. Dec. 767.

Maryland.— Ingersoll v. Martin, 58 Md. 67,

42 Am. R«p. 322.

Massachusetts.— Huntington v. Shute, 180
Mass. 371, 62 N. E. 380; Whitney v. Clary,
145 Mass. 156, 13 N. E. 393 ; Perley v. Perley,

144 Mass. 104, 10 N. E. 726; Estabrook v.

Boyle, 1 Allen (Mass.) 412; Morris v. Bow-
man, 12 Gray (Mass.) 467.

Michigan.— Manistee Nat. Bank v. Sey-

mour, 64 Mich. 59, 31 N. W. 140; Matteson
V. Morris, 40 Mich. 52.

Minnesota.— Germania Bank v. Michaud,
62 Minn. 459, 65 N. W. 70, 54 Am. St. Rep.
653, 30 L. R. A. 286; Nichols, etc., Co. v.

Dcdrick, 61 Minn. 513, 63 N. W. 1110; Adams
». Adams, 25 Minn. 72; Pinney v. King, 21

Minn. 514; Hayward c. Grant, 13 Minn. 165,

97 Am. Dee. 228.

Mississippi.— Moore v. Mickell, Walk.
(Miss.) 231.

Missouri.— Bogie v. Nolan, 96 Mo. 85, 9

S. W. 14; Glasscock v. Glasscock, 66 Mo. 627;
Rittenhouse v. Ammerman, 64 Mo. 197, 27

Am. Rep. 215; Caples v. Branham, 20 Mo.
244, 64 Am. Dee. 183; Muldrow v. Caldwell,

7 Mo. 563; Rector i;. Fornier, 1 Mo. 204;

Tapley v. Herman, 95 Mo. App. 537, 69 S. W.
482; Lowrey v. Danforth, 95 Mo. App. 441,

69 S. W. 39; Wood v. Flanery, 89 Mo. App.
632.

Nelraska.— Search v. Miller, 9 Nebr. 26,

1 N. W. 975.

New Hampshire.— Shaw v. Shaw, 60 N. H.
566; Chesley v. Chesley, 37 N. H. 229; Co-

burn V. Odell, 30 N. H. 540; Adams v. Hack-
ett, 27 N. H. 289, 59 Am. Dec. 376; Cross v.

Rowe, 22 N. H. 77.

New York.— Hegeman v. Moon, 131 N. Y.

462, 30 N. E. 487, 43 N. Y. St. 662 ; Langley
V. Wadsworth, 99 N. Y. 61, 1 N. E. 106;

Raubitschek v. Bank, 80 N. Y. 478; Bring-

man v. Von Glahn, 71 N. Y. App. Div. 537, 75

N. Y. Suppl. 845; Mortimer v. Chambers, 63

Hun (N. Y.) 335, 17 N. Y. Suppl. 874, 43

N. Y. St. 365; Hale v. Shannon, 57 Hun
(N. Y.) 466, 11 N. Y. Suppl. 129, 32 N. Y.

St. 1079; James v. Chalmers, 5 Sandf. (N. Y.)

52 (in favor of a purchaser after maturity) ;

Olsen V. Ensign, 7 Misc. (N. Y.) 682, 28
N. Y. Suppl. 38, 58 N. Y. St. 378 ; White v.

Davis, 17 N. Y. Suppl. 548, 42 N. Y. St. 901;
Troy Bank v. Topping, 13 Wend. (N. Y.)

557.

North Carolina.— Campbell v. McCormac,
90 N. C. 491 ; McArthur v. McLeod, 51 N. C.
475; Harwood v. Crowell, 3 N. C. 396.

Oftio.— Sterling v. Kious, 7 Ohio, Pt. II,

237; Ring v. Foster, 6 Ohio 279; Richmond
V. Patterson, 3 Ohio 368; Mors v. McCloud,
2 Ohio 5; Murphy v. Hagermau, Wright
(Ohio) 293.

Oregon.— Flint v. Phipps, 16 Oreg. 437, 19
Pac. 543.

Pennsylvania.— Conmey v. Macfarlane, 97
Pa. St. 361; Hartman v. Shaffer, 71 Pa. St.

312; Eckel V. Murphey, 15 Pa. St. 488, 53
Am. Dec. 60V ; Knight v. Pugh, 4 Watts & S.

(Pa.) 445, 39 Am. Dec. 99.

South Carolina.—Charleston Bank v. Cham-
bers, 11 Rich. (S. C.) 657; Chappell v. Proc-
tor, Harp. (S. C.) 49.

South Dakota.— Niblack v. Champeny, IC
S. D. 165, 72 N. W. 402; Corbett v. Clough,
8 S. D. 176, 65 N. W. 1074.

Tennessee.— Boyd v. Johnston, 89 Tenp.
284, 14 S. W. 804.

Texas.— Newton v. Newton, 77 Tex. 508, 14
S. W. 157; Harris v. Cato, 26 Tex. 338.

Utah.— Nephi First Nat. Bank v. Foote, 12
Utah 157, 42 Pac. 205.

Vermont.— Willard v. Pinard, 65 Vt. 160,
26 Atl. 67; Hathaway v. Hagan, 59 Vt. 75,

8 Atl. 678; Arnold v. Sprague, 34 Vt. 402;
Middlebury v. Case, 6 Vt. 165.

Virginia.— Terry v. Ragsdale, 33 Gratt.
(Va.) 342; Blair v. Wilson, 28 Gratt. (Va.)

165; Averett v. Booker, 15 Gratt. (Va.) 163,
76 Am. Dec. 203.

Washington.— Poncin v. Furth, 15 Wash.
201, 46 Pac. 241.

West Virginia.— McClain v. Lowther, 35
W. Va. 297, 13 S. E. 1003.

United States.— Lipsmeier v. Vehslage, 29
Fed. 175; Halsted v. Lyon, 2 McLean (U. S.)

226, 11 Fed. Cas. No. 5,968; McClintick i:

Johnston, 1 McLean (U. S.) 414,-15 Fed.
Cas. No. 8,700; Bank of British North Amer-
ica V. Ellis, 6 Sawy. (U. S.) 96, 2 Fed. Cas.

No. 859, 8 Am. L. Rec. 460, 9 Reporter 204

;

Packwood v. Clark, 2 Sawy. (U. S.) 546, 18
Fed. Cas. No. 10,656.

England.—-Holliday v. Atkinson, 5 B. & C.

501, 8 D. & R. 168, 29 Rev. Rep. 299, 11

E. C. L. 558.

Canada.— Larraway v. Harvey, 14 Quebec
Super. Ct. 97 ; Mair v. McLean, 1 U. C. Q. B.
455; Sutherland v. Patterson, (Mich. T.) 6
Vict.

See also supra, I, C, 1, i, (l), (a) [7 Cyc.

609] ; and 7 Cent. Dig. tit. " Bills and Notes,"

§ 1653.

In the case of a bank check it is presumed
that the drawer was, at the time of giving
the check, indebted in the amount named to
the payee. Matter of Humfreville, 6 N. Y.
App. Div. 535, 39 N. Y. Suppl. 550; Mills v.

McMullen, 4 N. Y. App. Div. 27, 38 N. Y.
Suppl. 705, 74 N. Y. St. 165; Poucher v.

Scott, 33 Hun (N. Y.) 223; Koehler v. Adler,

[XIV, E, 1, e. (I)]
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ser,^ and to acceptances.^' In some jurisdictions even a non-negotiable note
imports a consideration ;^ bnt this is not so in otliei-s '^ and was not so at com-
mon iaw.^ On the other hand this presumption is not to be extended to tlie

signature of a co-maker who signs a note after its delivery *" and mav be rebutted
by any competent evidence.'^

47 N. Y. Super. Ct. 51S; Terry r. Ragsdale,
33 Gratt. (Va.) 342.

In the case of a bill of exchange the na-
tural and usual presumption is of a debt due
from the drawee to the drawer. Byrd v.

Bertrand, 7 Ark. 321 ; Doyle i\ Unglish, 143

N. Y. 556, 38 N. E. 711, 62 N. Y. St. 801.

In the case of a note it is presumed that it

is given in settlement of the maker's debt to

the payee, and that it has settled all such in-

debtedness up to its date.

^iaftoHia.— Copeland r. Clark, 2 Ala. 388.

Dist7-ict of Columhia.— 'lyler r. Busey, 3

MacArthur (D. C.) 344.

Georgia.— Piper v. Wade, 57 Ga. 223

;

Broughton r. Thornton, 50 Ga. 568.

Indiana.— Bishop r. Welch, 35 Ind. 521.

loica.— Grimmell r. Warner, 21 Iowa 11.

Xew York.— De Freest v. Bloomingdale, 5

Den. (N. Y.) 304.

West Virginia.— Mahnke v. Xeale, 23
W. Va. 57.

85. Alaiama.— Connerly v. Planters', etc.,

Ins. Co., 66 Ala. 432.

California.— Scribner v. Eanke, 116 Cal.

613, 48 Pae. 714; Luning i: Wise, 64 Cal.

416, 1 Pac. 495, 874.

Illinois.— Wightman v. Hart, 37 111. 123.

Indiana.— Smythe c. Scott, 106 Ind. 245,
^6 N. E. 145; Johnston v. Dickson, 1 Blackf.

(Ind.) 256.

Louisiana.— New Orleans Canal, etc., Co.

r. Templeton, 20 La. Ann. 141, 96 Am. Dec.
.385.

jil issouri.— Lafayette Sav. Bank r. St.

Louis Stoneware Co., 4 Mo. App. 276.

Ohio.— Dumont v. Williamson, 18 Ohio St.

615, 98 Am. Dec. 186.

Pennsylvania.— Long i'. Spencer, 78 Pa. St.

303.

United States.— McClintick r. Johnston, 1

McLean (U. S.) 414, 15 Fed. Cas. No. 8,700.

But if the discount is procured by the
maker, the indorsement is prima facie for

his accommodation.
California.— See Hendrie v. Berkowitz, 37

Cal. 113, 99 Am. Dec. 251.

Kentucky.— See Muhling v. Sattler, 3
Mete. (Ky.) 285, 77 Am. Dec. 172.

Louisiana.— Satterfield v. Compton, 6 Rob.
(La.) 120.

Mississippi.— Bloom v. Helm, 53 Miss. 21.

New York.— Jennings v. Kosmak, 20 Misc.

(N. Y.) 300, 45 N. Y. Suppl. 802. See also

Stall V. Catskill Bank, 18 Wend. (N. Y.) 466.

0;mo.— Erwin v. Shaffer, 9 Ohio St. 43, 72
Am. Dec. 613.

Pennsylvania.— See Bowman v. Cecil Bank,
3 Grant (Pa.) 33.

Tennessee.— Overton v. Hardin, 6 Coldw.
(Tenn.) 375.

[XIV, E, 1. e, (l]]

United States.— Lemoine v. Bank of North
America, 3 Dill. (U. S.) 44, 15 Fed. Cas. No.
8.240. 1 Centr. L. J. 529. 7 Chic. Leg. N. IS,

20 Int. Rev. Rec. 153, 22 Pittsb. Leg. J. 47.
See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1665.

86. Spurgeon r. Swain, 13 Ind. App. 188,

41 N. E. 397 (parol acceptance) ; Kendall «'.

Galvin, 15 Jle. 131, 32 Am. Dec. 141.

87. California.— Rogers r. Schulenburg,
111 Cal. 281, 43 Pac. 899; Stewart i. Street,

10 Cal. 372.

Indiana.— Louisville, etc., R. Co. r. Cald-

well, 98 Ind. 245. See also Rogers r. Maxwell,
4 Ind. 243.

Missowi.— Taylor r. Newman, 77 Mo. 257 ;

Lowrey r. Danforth, 95 Mo. App. 441, 69
S. W. 39.

A'eir York.— Carnwright r. Grav. 127 N. Y.

92, 27 N. E. 835, 38 N. Y. St. 56," 24 Am. St.

Rep. 424, 12 L. R. A. 845 [affirming 57 Hun
(N. Y.) 518, 11 N. 1'. Suppl. 278, 33 N. Y.
St. 98]; Mortimer r. Chambers, 63 Hun
(N. Y.) 335, 17 N. Y. Suppl. 874, 43 N. Y.
St. 365; Paine r. Noelke, 53 How. Pr. (N. Y.)
273 [affirmed in 54 How. Pr. (N. Y.) 333].

Ohio.— Langhorst r. Dolle, 8 Ohio Dec
(Reprint) 140, 5 Cine. L. Bui. 933.

Vermont.— Arnold r. Sprague, 34 Vt. 402.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1653.

88. Conneoticut.— Bristol r. Warner, 19
Conn. 7; Edgerton r. Edgerton, 8 Conn. 6.

Illinois.— Wickersham i'. Beers, 20 111.

App. 243.

Maine.— Bourne r. Ward, 51 Me. 191.

Massachusetts.— Courtney c. Doyle, 10

Allen (Mass.) 122.

North Carolina.— Stronach r. Bledsoe, 85

N. C. 473; Harwood r. Crowell, 3 N. C.

396.

Pennsylvania.— Sidle r. Anderson, 45 Pa.

St. 464 ; Bircleback r. Wilkins, 22 Pa. St. 26.

Virginia.— Averett r. Booker, 15 Gratt.

(Va.)" 163, 76 Am. Dec. 203.

89. Wingo 11. McDowell, 8 Rich. (S. C.)

446.

90. Parkhurst r. Vail, 73 111. 343; Court-

ney !. Doyle, 10 Allen (Mass.) 122; Clopton

r. Hall, 51 Miss. 482.

91. Alahama.— Litchfield f. Falconer, 2

Ala. 280.

Georgia.— Boynton r. Twitty, 53 Ga. 214.

Massachusetts.— Barker v. Prentiss, 6
Mass. 430.

Mississippi.— Matlock t'. Livingston, 9

Sm. & M. (Miss.) 489.

Nebraska.— Search v. Miller, 9 Nebr. 26, 1

N. W. 975.

Nevada.— Travis v. Epstein, 1 Nev. 116.

England.— Abbott v. Hendricks, 10 L. J.
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(ii) "For Value RjEcsmjoy The recital "for value received" in a note-

imports, or h prima facie evidence of, consideration,** ^vhether the note is nego-

tiable or not,^ and the same is true of words of equivalent import.**

(ill) Waxt, Failure, or Illegality of Consideration.^ The defendant

who sets up any of the foregoing defenses has the burden of proving the want,^

C. P. 51, 1 M. & G. 791, 2 Scott N. R. 183,

39 E. C. L. 1029.

See also infra, XIV, E, 2, d, (i) ; and 7

Cent. Dig. tit. " Bills and Xotes," § 1738.

If the presumption is rebutted, the burden
then falls on plaintiff. Huntington r. Shute,
180 Mass. 371, 62 N. E. 380; Campbell f.

McCormac, 90 N. C. 491; Conmey v. Macfar-
lane, 97 Pa. St. 361.

92. Alabama.— Thompson v. Armstrong, 5

Ala. 383.

Arkansas.— Richardson r. Comstock, 21
Ark. 69.

Colorado.— Martin v. Kazzard Powder Co.,

2 Colo. 596.
Connecticut.— Mascolo v. Montesanto, 61

Conn. 50, 23 Atl. 714, 29 Am. St. Rep. 170.

Hawaii.— Maefarlane i. Lowell, 9 Hawaii
438.

Illinois.— Hoyt f. Jaffray, 29 111. 104; Hill

V. Todd. 29 111. 101.

Kentuclii.— Cotton r. Graham, 84 Ky. 672,

8 Ky. L. Rep. 658, 2 S. W. 647, for value
received, and for love and affection.

Louisiana.— Friedmann r. Houghton, 21

La. Ann. 200; North r. Troxler, 3 La. Ann.
136; Carrol r. Peters, McGloin (La.) 88.

Jfame.— Noyes r. Smith. (Me. 1886) 5 Atl.

529; Bourne r. Ward, 51 Me. 191; Sawyer v.

Vaughan. 25 Me. 337; Stevens v. Mclntire,

14 Me. 14.

Ma.ssachusetts.— Himtington c. Shute, 180
Mass. 371. 62 X. E. 371; Gamwell v. Mosely,

11 Gray (Mass.) 173; Black River Sav. Bank
V. Edwards. 10 Grav (Mass.) 387; Xoxon r.

De Wolf, 10 Gray (Mass.) 343; Bumham v.

Allen. 1 Gray (Mass.) 496; Delano v. Bart-

lett, 6 Cush. (Mass.) 364: Parish f. Stone,

14 Pick. (Mass.) 198. 25 Am. Dec. 378;
Thacher c. Dinsmore, 5 Mass. 299, 4 Am.
Dec. 61.

Michigan.— Parsons r. Frost, 55 ilich. 230,

21 X. W. 303.

Minnesota.— Frank r. Irgins, 27 Minn. 43,

6 N. W. 380; Priedman r. Johnson, 21

Minn. 12.

Missouri.— Taylor r. Newman, 77 Mo. 257.

yew Hampshire.— Child i. Moore, 6 N. H.
33.

Xew TorJc.— Brum r. Russell, 60 Hun
(N. Y.) 280, 14 N. y. Suppl. 591, 38 N. Y. St.

50; Howell V. Wright, 41 Hun (N. Y.) 167

HoUiday r. Lewis, 14 Hun (N. Y.) 478
Sawyer v. McLouth, 46 Barb. (N. Y.) 350
Leonard r. Vredenburgh, 8 Johns. (N. Y.) 29,

•5 Am. Dec. 317 ; Benson v. Couchman, 1 Code
Rep. (N. Y.) 119.

fforth Carolina.— Stronach v. Bledsoe, 85

N. C. 473; Cox (. Slade, 13 N. C. 8.

Ohio.— Leonard r. Sweetzer, 16 Ohio 1;

Dugan 1-. Campbell, 1 Ohio 115.

[15]

Pennsylvania.— Messmore v. Morrison, 172
Pa. St. 300, 34 Atl. 45.

Texas.-— Williams c. Edwards, 15 Tex. 41;
Bybee v. Wadlington, 2 Tex. Unrep. Cas. 464.

Ttrmont.— Redding i: Redding, 69 Vt. 500,

38 Atl. 230; Thrall r. Newell, 19 Vt. 202, 47
Am. Dec. 682.

West Virginia.— Williamson r. Cline, 40
W. Va. 194, 20 S. E. 917.

United States.— Mandeville r. Welch, 5

Wheat. (U. S.) 277, 5 L. ed. 87; Cook v.

Grav, Hempst. (U. S.) 84, 6 Fed. Cas. No.
3,156(1.

England.— HoUiday r. Atkinson, 5 B. & C.

501, 8 D. & R. 168, 29 Rev. Rep. 295, 11

E. C. L. 558.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1653.

In an indorsement such words indicate a
consideration adequate to the face of the note
(Waldrip i: Black, 74 Cal. 409, 15 Pac. 226),
but they are not evidence against the assignor
of a non-negotiable certificate in an action
brought by him against a pledgee of his as-

signee (Moore r. Metropolitan Nat. Bank, 55
N. Y. 41, 14 Am. Rep. 173).

93. J/aine.— Bourne r. Ward, 51 Me. 191.
Michigan.— Conrad Seipp Brewing Co. v.

McKittrick, 86 Mich. 191, 48 N. W. 1086.

Xorth Carolina.— Stronach v. Bledsoe, 85
N. C. 473.

Ohio.— Leonard r. Sweetzer, 16 Ohio Ij

Dugan f. Campbell, 1 Ohio 115.

Virginia.— Averett v. Booker, 15 Graft.

(Va.) 163. 76 Am. Dec. 203.

See 7 Cent. Dig. tit. '-Bills and Notes,"

§ 1653.

94. Rowland v. Harris, 55 Ga. 141 ("for
value"); Horn f. Fuller. 6 N. H. 511
(" agreeably to my father's last will, I prom-
ise"); Cowee V. Cornell, 75 N. Y. 91, 31
Am. Rep. 428 (a stub annexed to a note given
for services containing the words, " to make
the amount the same as Chas. W. Cornell " )

.

95. See also infra, XTV, E, 1, e, (n), (c),
96. Alalama.— Martin r. Foster, S3 Ala.

213, 3 So. 422; Douglass v. Eason, 36 Ala.
687.

Arkansas.— Martin r. Tucker, 35 Ark. 279;
Richardson c. Comstock. 21 Ark. 69; Cheney
t". Higginbotham, 10 Ark. 273; Gage r. Mel-
ton, 1 Ark. 224.

California.— AUin v. WiUiams, 97 Cal. 403,
32 Pac. 441.

Colorado.— Perot v. Cooper, 17 Colo. 80,
28 Pac. 391, 31 Am. St. Rep. 258.

Connecticut.— Ross v. Webster, 63 Conn. 64,

26 Atl. 476.

Georgia.— Rowland r. Harris, 55 Ga. 141.

Hawaii.— Maefarlane r. Lowell, 9 Hawaii
438.

[XIV. E, 1. c, (m)]
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failure," or illegality ^' of consideration. The presumption of a valid cor.sider-

7Z?i>!ois.— Topper v. Snow, 20 111. 434; Mc-
Cartney V. Washburn, 52 111. App. 540 ; Hardy
V. Ross, 4 111. App. 501.

Indiana.— BeesoD i;. Howard, 44 Ind. 413

;

Cook c. Noble, 4 Ind. 221; Thomas r. Quick,

5 Blackf. (Ind.) 334; Towsey c. Shook, 3

Blackf. (Ind.) 267, 25 Am. Dee. 108.

Iowa.— Smith v. Griswold, 95 Iowa 684,

64 N. W. 624; MeCormick Harvesting Mach.
Co. V. Jacobson, 77 Iowa 582, 42 N. W. 499;
Iowa College v. Hill, 12 Iowa 462.

Kansas.— Sollenberger v. Stephens, 46 Kan.
386, 26 Pac. 690; Stout v. Judd, (Kan. App.
1900) 63 Pac. 662.

Kentucky.— James v. Hayden, 10 Ky. L.
Pep. 534.

Louisiana.— Irving v. Edrington, 41 La.
Ann. 671, 6 So. 177; Berwin v. Gauger, 23
La. Ann. 647; Hawkins v. Wiel, 22 La. Ann.
579; Robinson v. Doherty, 20 La. Ann. 209;
Henderson v. Giraudeau, 15 La. Ann. 382;
Nevins v. Chapman, 15 La. Ann. 353; North v.

Troxler, 3 La. Ann. 136; Bradford v. Cooper,
1 La. Ann. 325.

Maine.— Sawyer v. Vaughan, 25 Me. 337.

Massachusetts.— Jennison v. Stafford, 1

Cush. (Mass.) 168, 48 Am. Dec. 594; Parish
V. Stone, 14 Pick. (Mass.) 198, 25 Am. Dec.
378.

Missouri.— Wood v. Flanery, 89 Mo. App.
632; Hammett v. Ba-num, 30 Mo. App. 289;
Ewing V. Clarke, 8 Mo. App. 570.

Nebraska.— Dinsmore v. Stimbert, 12 Nebr.
433, 11 N. W. 872.

New Hampshire.— Coburn v. Odell, 30
N. H. 540.

New Jersey.— Duncan v. Gilbert, 29 N. J. L.

521.

New Yorfc.— Raubitschek v. Blank, 80
N. Y. 478; James v. Chalmers, 6 N. Y. 209;
Howell V. Wright, 41 Hun (N. Y.) 167; Saw-
yer V. McLouth, 46 Barb. (N. Y.) 350; New
York Exch. Co. v. De Wolf, 5 Bosw. (N. Y.)

593; Fitch v. Redding, 4 Sandf. (N. Y.) 130;
Bottum V. Scott, 11 N. Y. St. 514; Orleans
Bank r. Barry, 1 Den. (N. Y.) 116.

North Carolina.— McArthur v. McLeod, 51
N. C. 475.

Oregon.— Flint v. Phipps, 16 Oreg. 437, 19

Pac. 543.

Pennsylvania.— Conmey v. Macfarlane, 97
Pa. St. 361 ; Knight v. Pugh, 4 Watts & S.

(Pa.) 445, 39 Am. Dec. 99.

South Carolina.— Pryor v. Coulter, 1

Bailey (S. C.) 517.

Temas.— Herman v. Gunter, 83 Tex. 66, 18
S. W. 428, 29 Am. St. Rep. 632; Newton v.

Newton, 77 Tex. 508, 14 S. W. 157.

Utah.— Nephi First Nat. Bank v. Foote,
12 Utah 157, 42 Pac. 205.

Washington.— MeKenzie r. Oregon Imp.
Co., 5 Wash. 409, 31 Pac. 748.

United States.— McClintick v. Johnston, 1

McLean (U. S.) 414, 15 Fed. Cas. No. 8.700;
Paekwood r,. Clark, 2 Sawy. (U. S.) 546, 18
Fed. Cas. No. i0,656.

England.— Robins r. Maidstone, 4 Q. B.
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811, Dav. & M. 30, 7 Jur. 694, 12 L. J. Q. B.
321, 45 E. C. L. 811; Bingham v. Stanley,
2 Q. B. 117, 1 G. & D. 237, 6 Jur. 381, 10
L. J. Q. B. 319, 42 E. C. L. 598; Whitaker
V. Edmunds, 1 A. & E. 638, 1 M. & Rob. 366,
28 E. C. L. 301; Collins v. Martin, 1 B. & P.
648, 2 Esp. 250, 4 Rev. Rep. 752; Smith r.

Martin, C. & M. 58, 1 Dowl. N. S. 418, 11

L. J. Exeh. 129, 9 M. & W. 304, 41 E. C. L.

37; Percival v. Frampton, 2 C. M. & R. 180,
3 Dowl. P. C. 748, 4 L. J. Exch. 139, 5 Tyrw.
579 ; Mills V. Barber, 5 Dowl. P. C. 77, 2 Gale
5, 5 L. J. Exch. 204, 1 M. & W. 425 ; Fearn
V. Filica, 14 L. J. C. P. 15, 7 M. & G. 513,
8 Scott N. R. 241, 49 E. C. L. 513.

Canada.— Downie r. Francis, 30 L. C. Jur.
22; Cote r. Bergeron, 3 Quebec 476; Alexan-
der V. Taylor, (Quebec Consol. Dig. 205)
C. R. 1880; Sutherland v. Patterson, (Mich.T.^
6 Vict.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1654.

97. Alabama.— Green v. Casey, 70 Ala.
417; Douglass v. Eason, 36 Ala. 687.

Arka^isas.— Richardson v. Comstock, 21

Ark. 69; Dickson v. Burks, 11 Ark. 307;
Cheney v. Higginbotham, 10 Ark. 273; Greer
V. George, 8 Ark. 131; Rankin v. Badgett, 5

Ark. 345; Gage r. Melton, 1 Ark. 224.

Illinois.— Topper f. Snow, 20 111. 434.

Louisiana.—Stephens v. Lanier, 20 La. Ann.
347 ; Muggah v. Tucker, 10 La. Ann. 683.

Minnesota.— Or partial failure. Bisbee v.

Torinus, 26 Minn. 165, 12 N. W. 168.

Mississippi.— Gunning v. Royal, 59 Miss.

45, 42 Am. Rep. 350; Boone v. Boone, 58

Miss. 820.

Nebraska.— Crosby v. Ritchey, 56 Nebr.

336, 76 N. W. 898.

Pennsylvania.— Conmey v. Macfarlane, 97

Pa. St. 361.

South Carolina.— Miller v. Deal, 9 Rich.

(S. C.) 75.

Texas.— Herman v. Gunter, 83 Tex. 66, 18

S. W. 428, 29 Am. St. Rep. 632.

Washington.— MeKenzie v. Oregon Imp,

Co., .5 Wash. 409, 31 Pac. 748.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1654.

98. Connecticut.— Terry v. Olcott, 4 Conn.

442.

Georgia.— Hudson v. Equitable Mortg. Co.,

100 Ga. 83, 26 S. E. 75.

Illinois.— Pixley v. Boynton, 79 111. 351;

Hone V. Ammons, 14 111. 29; Stanton v.

Strong, 94 111. App. 486; Benson v. Morgan,
26 111. App. 22.

Indiana.—Pritchett v. Sheridan, (Ind. App.

1902) 63 N. E. 865.

Iowa.— Shaulis v. Buxton, 115 Iowa 425,

88 N. W. 968 ; Waterman v. Baldwin, 68 Iowa
255, 26 N. W. 435.

Louisiana.— Babcoek r. Watson, 24 La.

Ann. 238; McGuigin v. Ochiglevich, 18 La.

Ann. 92 ; Powell v. Graves, 14 La. Ann. 860.

Maine.— Hapgood v. Needham, 59 Me. 442

;

Emery v. Estes, 31 Me. 155.
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ation must be met by proof, and mere denial by averment in the answer is in

general not sufficient to rebut the presumption.^'

d. Transfer and Ownership— (i) Ownesseip. As between the holder and
maker possession of a negotiable note is prima facie evidence of ownership by
the holder.' So where one holds a note payable to bearer his title to it will be

Massachusetts.—Pratt v. Langdon, 97 Mass.
97, 93 Am. Dec. 61; Wyman v. Fiske, 3 Al-
len (Mass.) 238, 80 Am. Dec. 66; Brigham
V. Potter, 14 Gray (Mass.) 522.

Michigan.— American Ins. Co. v. Cutler, 36
Mich. 261.

Missouri.— American Ins. Co. v. Smith, 73
Mo. 368.

New Hampshire.— Doe r. Burnham, 31
N. H. 426; Gassett v. Godfrey, 26 N. H. 415.
New Jersey.— AUerton i: Grundy, 67

N. J. L. 55, 50 Atl. 352.

New York.— White v. Benjamin, 138 N. Y.
623, 33 N. E. 1037, 52 N. Y. St. 151; Cuyler
V. Sanford, 8 Barb. (N. Y.) 225.

North Carolina.—Brown v. Kinsey, 81 N. C.

245.

South Carolina.—Fryer r. Coulter, 1 Bailey
^S. C.) 517.

Tennessee.— Keith v. Clarke, 4 Lea (Tenn.

)

718.

Texas.— Cundeff v. Campbell, 40 Tex. 142.

England.— Edmunds v. Groves, 5 Dowl.
P. C. 775, 1 Jur. 592, 6 L. J. Exch. 203,

M. & H. 211, 2 M. & W. 642; Wyatt v. Bul-
mer, 2 Esp. 538.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1656.

That a note for " futures " is for a gaming
consideration will not be presumed. Wil-
liams V. Connor, 14 S. C. 621.

99. Greer v. George, 8 Ark. 131; Kentucky
Female Orphan School v. Fleming, 10 Bush
(Ky.) 234; GutwiUig v. Stumes, 47 Wis. 428,

2 N. W. 774. But see Goodenough v. Huff,

53 Vt. 482, holding that the general issue

puts in issue the consideration as well as the

execution, and that it is incumbent on plain-

tiff in such a, case to prove the consideration.

By statute in some states the deninl of a

valid consideration by plea or answer puts

the consideration in issue, and throws on
plaintiff the burden of proving it. McCallum
1'. Driggs, 35 Fla. 277, 17 So. 407; Smith v.

Le Vesque, 25 Fla. 464, 6 So. 263; Roddick

t'. Mickler, 23 Fin. 335, 2 So. 698; Prescott

V. Johnson, 8 Fla. 391 ; White r. Camp, 1 Fla.

94; Poole V. Vanlandingham, 1 111. 47; Mar-
tin r. Donovan, 15 La. Ann. 41; Tissott v.

Bowles, 18 La. 29; Davis v. Travis, 98 Mass.

222; Estahrook v. Boyle, 1 Allen (Mass.)

412.

1. Alaiama.— Jarrell v. Lillie, 40 Ala.

271; Broadhead v. Jones, 39 Ala. 96; Bird

V. Wooley, 23 Ala. 717.

Arkansas.— Winship v. Merchants' Nat.

Bank, 42 Ark. 22.

California.— McCann v. Lewis, 9 Cal. 246.

Colorado.—Reed v. Pueblo First Nat. Bank,

23 Colo. 380, 48 Pac. 507 ; Perot v. Cooper, 17

Colo. 80, 28 Pac. 391, 31 Am. St. Rep. 258;

Champion Empire Min. Co. v. Bird, 7 Colo.

App. 523, 44 Pac. 764.

Delaware.— Freeman v. Sutton, 3 Houst.
(Del.) 264, but holding that the presumption
did not arise when the note was payable to
the maker's own order and was sent to the

holder to enable him to procure its discount
for the maker's benefit.

Illinois.—-Henderson v. Davisson, 157 111.

379, 41 N. E. 560; Garvin v. Wiswell, 83 111.

215; Palmer v. Gardiner, 77 111. 143; Ransom
V. Jones, 2 111. 291; Ryan v. Illinois Trust,
etc., Bank, 100 111. App. 251; Metcalf r.

Draper, 98 111. App. 399; Morris v. Calumet,
etc.. Canal, etc., Co., 91 111. App. 437; White-
ley t>. Clark, 29 111. App. 36; Chapin v.

Thompson, 7 111. App. 288.

Indiana.— Paulman v. Claycomb, 75 Ind.

64; Bro-wTi v. Street, 60 Ind. 8; Tam V. Shaw,
10 Ind. 469 ; Grimei v. McAninch, 9 Ind. 278

;

Bush 1-. Seaton, 4 Ind. 522.
Iowa.— Dickerscn v. Cass Coimty Bank,

(Iowa 1902) 89 N. W. 15; Tolerton, etc., Co.
V. Anglo-California Bank, 112 Iowa 700. 84
N. W. 930, 50 L. R. A. 777 ; Bigelow r. Burn-
ham, 90 Iowa 300, 57 N. W. 865, 48 Am. St.

Rep. 442; King v. Gottschalk, 21 Iowa
512.

Kansas.— O'Keeffe v. Frankfort First Nat.
Bank, 49 Kan. 347, 30 Pac. 473, 33 Am. St.

Rep. 370; Eggan v. Briggs, 23 Kan. 710;
Parker v. Gilmore, 10 Kan. App. 527, 63 Pac.
20.

Kentucky.—Crosthwait v. Misener, 13 Bush
(Ky.) 543.

Louisiana.—^New Orleans Canal, etc., Co. v.

Bailey, 18 La. Ann. 676.

Maine.— Southard v. Wilson, 29 Me. 56

;

Scott V. Williamson, 24 Me. 343 ; X^ord v. Ap-
pleton, 15 Me. 270.

Maryland.—-Long v. Crawford, 19 Md. 220;
Ellicott V. Martin, 6 Md. 509, 61 Am. Dec.
327; Whiteford v. Burckmyer, 1 Gill (Md.)
127, 39 Am. Dec. 640.

Massachusetts.— Chaffee v. Taylor, 3 Allen
(Mass.) 598.

Michigan.— Hogan v. Dreifus, 121 Mich.
453, 80 N. W. 254; Barn&s v. Peet, 77 Mich.
391, 43 N. W. 1025.

Minnesota.— Bahnsen v. Gilbert, 55 Minn.
334, 56 N. W. 1117; Tarbox v. Gorman, 31
Minn. 62, 16 N. W. 466.

Mississippi.—• Emanuel r. White, 34 Miss.
56, 69 Am. Dec. 385; Smith v. Prestidge, 6
Sm. & M. (Miss.) 478.

Missouri.— Priest f. Way, 87 Mo. 16 ; Fitz-

gerald r. Barker, 85 Mo. 13.

Montana.—Meadowcroft f. Walsh, 15 Mont.
544, 39 Pac. 914.

Nebraska.— Ryan v. West, 63 Nebr. 894, 89
N. W. 416; Menzie v. Smith, 63 Nebr. 666,
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presumed from his possession of it,^ even though the note has been specially

88 N. W. 855; Sanford v. Litchenberger, 62
Nebr. 501, 87 N. W. 305.

ISew Hampshire.— Blodgett v. Jackson, 40
N. H. 21 ; Southwick v. Ely, 15 N. H. 541.

New jersey.— Middleton v. GriflBth, 57
N. J. L. 442, 31 Atl. 405, 51 Am. St. Rep.
617.

New York.— Scoville v. Landon, 50 N. Y,

686; Morss v. Gleason, 2 Hun (N. Y.) 31
Smith V. Sehanck, 18 Barb. (N. Y.) 344
Seeley v. Engell, 17 Barb. (N. Y.) 530; James
IV. Chalmers, 5 Sandf. (N. Y.) 52 [affirmed
in 6 N. Y. 209].

North Carolina.— Triplett v. Foster, 115
N. C. 335, 20 S. E. 475; Holly v. Holly, 94
N. C. 670; Robertson v. Dunn, 87 N. C. 191;
'Pugh V. Grant, 86 N. C. 39 : Jackson v. Love,
S2 N. C. 405, 33 -4m. Rep. 685.

Oregon.— Sturgis v. Baker, 39 Oreg. 541,
S5 Pac. 810.

Pennsylvania.— Porter v. Gunnison, 2 Grant
(Pa.) 297.

South Carolina.— Cone v. Brown, 15 Rich.
.(S. C.) 262.

Tennessee.— Sawyer v. Moran, 3 Tenn. Ch.
.-35.

Texas.— Johnson v. Mitchell, 50 Tex. 212,
32 Am. Rep. 602; Willis v. Stamps, 36 Tex.
48; Garrett v. Findlater, 21 Tex. Civ. App.

«.635, 53 S. W. 839.

Vermont.— Sanford v. Norton, 17 Vt. 285.

Washington.— See Brooks v. James, 16
"Wash. 335, 47 Pac. 751.

Wisconsin.— Woodruff v. King, 47 Wis.
261. 2 N. W. 452.

United States.— Cheney v. Stone, 29 Fed.
885 ; Bank of British North America v. El-

lis, 6 Sawy. (U. S.) 96, 2 Fed. Cas. No. 859,
8 Am. L. Rec. 460, 9 Reporter 204.

Canada.— Black v. Strickland, 3 Ont. 217.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1826.

2. Colorado.— Solomon v. Brodie, 10 Colo.

App. 353, 50 Pac. 1045.

Georgia.— Greer v. Woolfolk, 60 Ga. 623;
Cox V. Adams, 2 Ga. 158.

Tllinois.—Chicago, etc., R. Land Co. v. Peck,
112 111. 408; Garvin v. Wiswell, 83 111. 215;
Jewett V. Cook, 81 111. 260; Gillham v. State
Bank, 3 111. 245, 35 Am. Dec. 105; Gilmore
r. German Sav. Bank, 89 111. App. 442; Gale
V. Rector, 5 111. App. 481.

Indiana.— Hall v. Allen, 37 Ind. 541; Tam
V. Shaw, 10 Ind. 469.

Iowa.— Gaskell v. Patton, 58 Iowa 163, 12

"N. W. 140 ; Stoddard v. Burton, 41 Iowa 582

;

Breckbill v. Stutyman, 3 Greene (Iowa) 572.

See also Dawson r. Jewett, 4 Greene (Iowa)
157.

Kentucky.—Crosthwait v. Misener, 13 Bush
<Ky.) 54.3.

Louisiana.— Booty v. Cooper, 18 La. Ann.
^65 ; Bacon V. Smith, 2 La. Ann. 441, 46 Am.
Dee. 549; Banks v. Eastin, 3 Mart. N. S.

(La.) 291.

Maryland.— Whiteford V. Burckmyer, 1

•Gill (Md.) 127, 30 Am. Dec. 640.
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Massachusetts.— Holcomb r. Beach, 112
Mass. 450; Rider r. Taintor, 4 Allen (Mass.)
356; Pettee v. Prout, 3 Gray (Mass.) 502, 63
Am. Dec. 778; Beekman v. Wilson, 9 Mete.
(Mass.) 434; Dole v. Weelcs, 4 Mass. 451.
Minnesota.— Robinson v. Smith, 62 Minn.

62, 64 N. W. 90.

Mississippi.— Smith v. Prestidge, 6 Sm.
& M. (Miss.) 478.

Missouri.— Fitzgerald v. Barker, 85 Mo.
13 ; Spears v. Bond, 79 Mo. 467 ; Dorn v. Par-
sons, 56 Mo. 601; McDonald v. Harrison, 12
Mo. 447; Lachanee v. Loeblein, 15 Mo. App.
460.

Nebraska.— Hastings City Nat. Bank v.

Thomas, 46 Nebr. 861, 65 N. W. 895 ; McDon-
ald V. Aufdengarten, 41 Nebr. 40, 59 N. W.
762.

New Hampshire.— Hopkins t>. Farwell, 32
N. H. 425.

New York.— Farmers', etc.. Bank v. Wads-
worth, 24 N. Y. 547; James v. Chalmers, 6
N. Y. 209; Smith v. Sehanck, 18 Barb.
(N. Y.) 344 [overruling Brisbane v. Pratt, 4
Den. (N. Y.) 63]; Ogilby v. Wallace, 2
Hall (N. Y.) 553; Townsend v. Billinge, 1

Hilt. (N. Y.) 353; Morton r. Rogers, 14 Wend.
(N. Y.) 575; Robinson v. Crandall, 9 Wend.
(N. Y. ) 425; Conroy v. Warren, 3 Johns.
Cas. (N. Y.) 259, 2 Am. Dec. 156; Cruger v.

Armstrong, 3 Johns. Cas. (N. Y.) 5, 2 Am.
Dec. 126.

North Carolina.— Kiff v. Weaver, 94 N. C.

274, 55 Am. Rep. 601 ; Jackson v. Love, 82
N. C. 405, 33 Am. Rep. 685.
North Dakota.— Sh.epa.Ti v. Hanson, 9 N. D.

249, 83 N. W. 20.

Ohio.— Sterling v. Kious, 7 Ohio, Pt. II,

237.

Pennsylvania.— Philadelphia, etc., R. Co.
V. Smith, 105 Pa. St. 195.

Rhode Island.— See Atlas Bank v. Doyle, 9
R. I. 76, 98 Am. Dee. 368, 11 Am. Rep. 219.

South Carolina.— Cone v. Brown, 15 Rich.
(S. C.) 262; Jackson v. Heath, 1 Bailey
( S. C. ) 355 ; Jones v. Westcott, 2 Brev. (S. C.)

166, 3 Am. Dec. 704. But see Richardson v.

Gower, 10 Rich. (S. C.) 109.

Tennessee.— Wells v. Schoonover, 9 Heisk.
(Tenn.) 805; Smyth v. Garden, 1 Swan (Tenn.)

28.

Texas.— Texas Banking, etc., Co. v. Turn-
ley, 61 Tex. 365; Rider v. Duval, 28 Tex.
622; Molin v. Manning, 2 Tex. 351; Thomp-
son V. Wheeler, 2 Tex. 260.

Vermont.— Potter v. Bartlett, 6 Vt. 248.

West Virginia.—Spencer Bank v. Simmons,
43 W. Va. 79, 27 S. E. 299.

Wisconsin.— Woodruff v. King, 47 Wis.
261, 2 N. W. 452.

United States.— Collins v. Gilbert, 94 V. S.

753, 24 L. ed. 170; Washington First Nat.
Bank v. Texas, 20 Wall. (U. S.) 72, 22 L. ed.

295; Edwards v. Bates County, 99 Fed. 905,

40 C. C. A. 161.

England.— McLean v. Clvdesdale Banking
Co., 9 App. Cas. 95, 50 L. T. Rep. N. S. 457.
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indorsed, and not further indorsed by the special indorsee to the holder.' The^

same is trne of one in possession of a note payable to a particular person " or

bearer"^ or of a note indorsed in blank.^ In like manner possession by the*

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1829.

3. Rider v. Taintor, 4 Allen (Mass.) 356.

See also Picquet v. Curtis, 1 Sumn. (U. S.)

478, 19 Fed. Cas. No. 11,131, holding that
where bills of exchange were specially in-

dorsed, the indorsements still continued un-
canceled, and there were no reindorsements
or other evidence of any subsequent assign-

ment, possession by the original indorser is

prima facie evidence that he is the owner of

them. But see Hart v. Windle, 15 La. 265;
Veitch V. Basye, 2 Cranch C. C. (U. S.) 6, 28
Fed. Cas. No. 16,909, which hold that where
plaintiff has by special indorsement parted
with his interest in the note in suit to an-
other it is necessary to a recovery that he
show his title by a retransfer.

4. Cox V. Adams, 2 Ga. 158; Chinberg v.

Gale Sulky Harrow Mfg. Co., 38 Kan. 228, 16
Pac. 462; Pettee v. Prout, 3 Gray (Mass.)
502, 63 Am. Dec. 778; Truesdell v. Thomp-
son, 12 Mete. (Mass.) 565 (irrespective of

the addition, " said note to be kept in the

hands of " the particular person, the actual
holder and plaintiff) ; Johnson v. Mitchell, 50
Tex. 212, 32 Am. Rep. 602.

5. Alabama.— Lakeside Land Co. v. Drom-
goole, 89 Ala. 505, 7 So. 444; Beeson v. Lipp-
man, 52 Ala. 276; Alabama, etc., R. Co. v.

Sanford, 36 Ala. 703; Henley v. Busch, 33
Ala. 636.

California.— State Bank v. J. L. Mott
Iron Works, 113 Cal. 409, 45 Pac. 674.

Connecticut.— Hoyt v. Seeley, 18 Conn.
353.

Delaware.— Fairthorne v. Garden, 1

Houst. (Del.) 197; Hariwell v. McBeth, 1

Harr. (Del.) 363.

Florida.— McCallum v. Driggs, 35 Fla. 277,

17 So. 407; Gregory v. McNealy, 12 Fla.

578.

Georgia.^ Paxis v. Moe, 60 Ga. 90.

Illinois.— Lohman v. Cass County Bank, 87

111. 616; Palmer v. Nassau Bank, 78 111.

380; Palmer v. Gardiner, 77 111. 143; Cur-

tiss V. Martin, 20 111. 557; Roberts v. Haskell,

20 111. 59; Gillham v. State Bank, 3 111. 245,

35 Am. Dec. 105 ; Mann v. Merchants' L. & T.

Co., 100 111. App. 224; Metealf v. Draper, 98

111. App. 399; Surine v. Winterbotham, 96 111.

App. 123.

Indiana.— Pilkington v. Woods, 10 Ind.

432.

Iowa.— Rubey v. Culbertson, 35 Iowa 264;

Fletcher v. Anderson, 11 Iowa 228; Hickok
V. Labussier, Morr. (Iowa) 115.

Kansas.— O'Keeffe v. Frankfort First Nat.
Bank, 49 Kan. 347, 30 Pae. 473, 33 Am. St.

Rep. 370; State Sav. Assoc, v. Barber, 35

Kan. 488, 11 Pac. 330; Eggan v. Briggs, 23

Kan. 710.

Kentucky.— Cope V. Daniel, 9 Dana (Ky.)
415.

Louisiana.— New Orleans Canal, etc., Co.

V. Bailey, 18 La. Ann. 676 ; Gordon v. Nelson,

16 La. 321 ; Cotton v. Union Bank, 15 La.

369; Abat v. Wiltz, 14 La. 448; McKinney
V. Beeson, 14 La. 254; Burns v. Haynes, 13
La. 12; Griffon v. Jacobs, 2 La. 192; Allard
V. Ganushau, 4 Mart. (La.) 662.

Maine.— Metealf v. Yeaton, 51 Me. 198.

See also Sturtevant v. Randall, 53 Me. 149.

Maryland.—Elliott v. Chesnut, 30 Md. 562

;

Kunkel v. Spooner, 9 Md. 462, 66 Am. Dec,
332; Whiteford v. Burckmeyer, I Gill (Md.)
127, 39 Am. Dec. 640.

Massachusetts.— Whitten v. Hayden, 9
Allen (Mass.) 408; Way v. Richardson, 3
Gray (Mass.) 412, 63 Am. Dee. 760; Trues-

dell V. Thompson, 12 Mete. (Mass.) 565;
Peaslee v. Robbins, 3 Mete. (Mass.) 164;
Wheeler v. Guild, 20 Pick. (Mass.) 545, 32
Am. Dee. 231; Little v. Obrien, 9 Mass. 423.

Michigan.— Battersbee v. Calkins, 128
Mich. 569, 87 N. W. 760; Hogan v. Dreifus,,

121 Mich. 453, 80 N. W. 254; Hovey v. Se-

bring, 24 Mich. 232, 9 Am. Rep. 122.

Minnesota.—Ames, etc., Co. v. Smith, 65
Minn. 304, 67 N. W. 999.

Mississippi.— Kendrick v. Kyle, 78 Miss.-

278, 28 So. 951.

Missouri.— Dorn v. Parsons, 56 Mo. 601;
Lowrey v. Danforth, 95 Mo. App. 441, 69
S. W. 39; Laehance v. Loeblein, 15 Mo. App.
460; Rubelman v. McNichol, 13 Mo. App.
584.

New Hampshire.— Newmarket Sav. Bank
V. Hanson, 67 N. H. 501, 32 Atl. 774; Blod-
gett V. Jackson, 40 N. H. 21 ; Hopkins v. Far-

well, 32 N. H. 425.

New Mexico.— Leitensdorfer v. Webb, 1

N. M. 34.

New rorfc.— Bedell v. Carll, 33 N. Y. 581;

Wood V. Wellington, 30 N. Y. 218; Zimmer v.

Chew, 34 N. Y. App. Div. 504, 54 N. Y. Suppl.

685; Hays v. Southgate, 10 Hun (N. Y.)

511; Morton v. Rogers, 14 Wend. (N. Y.)

575; Dean v. Hewitt, 5 Wend. (N. Y.) 257.

North • Carolina.— CofSn. v. Smith, 128

N. C. 252, 38 S. E. 864; Davis v. Morgan, 64
N. C. 570; Fuller v. Smith, 58 N. C. 192.

North Dakota.—Shepard v. Hanson, 9 N. D..

249, 83 N. W. 20.

Ohio.— Osborn v. McClelland, 43 Ohio St.,

284, 1 N. E. 644; McCoy v. Hornbrook, 7

Ohio Dec. (Reprint) 143, 1 Cine. L. Bui. 170-
Oklahoma.— Winfield Nat. Bank v. McWil-

liams, 9 Okla. 493, 60 Pac. 229.

Pennsylvania.— Porter v. Gunnison, 2

;

Grant (Pa.) 297; Bacon v. Sanders, 4 Whart.
(Pa.) 148; Smyth v. Hawthorn, 3 Rawle
(Pa.) 355.

Tennessee.— Neely v. Morris, 2 Head..

(Tenn.) 595, 75 Am. Dee. 753; Gardner v.

State Bank, 1 Swan (Tenn.) 420.

Texas.— Whithed v. McAdams, 18 Tex.
551 ; Merlin v. Manning, 2 Tex. 351 ; Hans-
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indorsee under a special indorsement is presumptive evidence of his title.* So if

a note is held by the payee, with his own indorsement upon it, he will still be
presumed to be the owner,' and this is true of any other holder whose indorse-

ment appears on a bill or note held by himself,^ whether the indorsement be con-

borough V. Towns, 1 Tex. 58 ; Grant v. Ennis,

5 Tex. Civ. App. 44, 23 S. W. 998.

Termont.— Hyde v. Lawrence, 49 Vt. 361.

West Virginia.— Spencer Bank v. Simmons,
43 W. Va. 79, 27 S. E. 299.

United States.— Collins v. Gilbert, 94 U. S.

753, 24 L. ed. 170; Dawson Town, etc., Co.

V. Woodhull, 67 Fed. 451, 14 C. C. A. 464;
Dennison v. Larned, 6 McLean (U. S.) 496, 7

Fed. Cas. No. 3,798.
See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1829.

6. Indiana.— Mendenhall v. Banks, 16 Ind.

284; Lemon v. Temple, 7 Ind. 556.

Maryland.— Bell v. Hagerstown Bank, 7

Gill (Md.) 216.

Michigan.— Wilson Sewing Mach. Co. v.

Spears, 50 Mich. 534, 15 N. W. 894.

Mississippi.— Emanuel v. White, 34 Miss.

56, 69 Am. Dec. 385.

New York.— Freeman v. Falconer, 44 N. Y.
Super. Ct. 132.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1827.

If a note payable to a partnership and in-

dorsed with its name is found among the pa-

pers of a deceased partner, this will be suf-

ficient possession to raise the presumption of

delivery to, and title in, him. Birkey v.

McMakin, 64 Pa. St. 343. And see Turnley
V. Black, 44 Ala. 159 (where a note found
among the papers of a deceased person with-

out the indorsement of the payee, who was
also dead, was presumed to be the property

of the person among whose papers it was
found) ; Tapley v. Herman, 95 Mo. App. 537,

69 S. W. 482; Bobb v. Letcher, 30 Mo. App.
43.

7. Alabama.— Beeson v. Lippman, 52 Ala.

276; Price v. Lavender, 38 Ala. 389; Pitts v.

Keyser, 1 Stew. (Ala.) 154.

Colorado.— Spencer v. Carstarphen, 15

Colo. 445, 24 Pac. 882.

Connecticut.— Bond v. Storrs, 13 Conn. 412.

Georgia.— Daniel v. Eoyce, 96 Ga. 566, 23
S. E. 493;,Leitner v. Miller, 49 6a. 486; May
V. Dorsett, 30 Ga. 116.

Illinois.— Henderson v. Davisson, 157 111.

379, 41 N. E. 560; Palmer v. Gardiner, 77
111. 143; Best v. Nokomis Nat. Bank, 76 111.

608; Humphreyville v. Culver, 73 111. 485;
Pardee v. Lindley, 31 111. 174, 83 Am. Dec.

219; Porter v. Cushman, 19 111. 572.

Indiana.— Williams v. Dyer, 5 Blackf.

<Ind.) 160; Harris v. Smith, 4 Blackf. (Ind.)

550; Hanna v. Pegg, 1 Blackf. (Ind.) 181.

Iowa.— Pilmer v. Des Moines Branch State
Bank, 19 Iowa 112.

Louisiana.— Cooper v. Cooper, 14 La. Ann.
665.

Maine.—Abbott v. Joy, 47 Me. 177.

Massachusetts.— Chaflfee t\ Taylor, 3 Allen

(Mass.) 598.

[XIV, E, 1, d, (l)]

Minnesota.— Ames, etc., Co. v. Smith, 65
Minn. 304, 67 N. W. 999; Kells v. Northwest-
ern Live Stock Ins. Co., 64 Minn. 390, 67
N. W. 215, 71 N. W. 5, 58 Am. St. Rep.
541.

Missouri.— Williams v. Smith, 21 Mo. 419;
Page V. Lathrop, 20 Mo. 589.

Nevada.— Todman v. Purdy, 5 Nev. 238.

New Jersey.— Middlecon v. GrifBth, 57
N. J. L. 442, 31 Atl. 405, 51 Am. St. Rep.
617.

New York.— Mottram v. Mills, 1 Sandf.

(N. y.) 37; Dollfus v. Frosch, 1 Den. (N. Y.)

367; Chautauque County Bank v. Davis, 21
Wend. (N. Y.) 584.

Oregon.— Spreckels, etc., Co. v. Bender, 30
Oreg. 577, 48 Pac. 418.

Tennessee.— Ross v. Meek, 93 Tenn. 666,

28 S. W. 20.

Texas.— Hays v. Cage, 2 Tex. 501.

Vermont.— Hamblet v. Bliss, 55 Vt. 535.

Wisconsin.— Hungerford v. Perkins, 8 Wis.
267.

United States.— Dugan v. U. S., 3 Wheait.

(U. S.) 172, 4 L. ed. 362; PiCquet v. Curtis,

1 Sumn. (U. S.) 478, 19 Fed. Cas. No. 11,131
;'

Lonsdale v. Brown, 3 Wash. (U. S.) 404, 15

Fed. Cas. No. 8,492.

England.— Callow v. Lawrence, 3 M. & S.

95, 15 Rev. Rep. 423.

Canada.— Black v. Strickland, 3 Ont.

217.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1827.

Erasure of indorsement.— The payee's pos- .

session of a bill or note is prima facie evi-

dence of title in him, notwithstanding his

own indorsement is erased. Richards v. Darst,

51 111. 140; Williams v. Potter, 72 Ind. 354;

Pilmer v. Des Moines Branch State Bank, 19

Iowa 112; Goddard v. Cunningham, 6 Iowa
^

400; Middleton v. GrifBth, 57 N. J. L. 442,

31 Atl. 405, 51 Am. St. Rep. 617.

8. Georgia.— Leitner v. Miller, 49 Ga. 486.

Illinois.— Henderson v. Davisson, 157 111.

379, 41 N. E. 560; Best v. Nokomis Nat.

Bank, 76 111. 608.

Indiana.— Mendenhall v. Banks, 16 Ind.

284.

Louisiana.— Squier v, Stockton, 5 La. Ann.
120, 52 Am. Dec. 583.

Missouri.— Wickersham v. Jarvis, 2 Mo.
App. 279.

Tennessee.— Brady v. White, 4 Baxt.

(Tenn.) 382.

United States.— Dugan v. U. S., 3 Wheat.

(U. S.) 172, 4 L. ed. 362; Hunter v. Kibbe, 5

McLean (U. S.) 279, 12 Fed. Cas. No. 6,907;

Lonsdale v. Brown, 3 Wash. (U. S.) 404, 15

Fed. Cas. No. 8,492.

Canada.— Black v. Strickland, 3 Ont. 217.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1827.
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ditional or absolute.' On the other hand possession of a non-negotiable note does

not raise a presumption of title ^^ if there is neither indorsement nor assignment/'

and the possession of a note payable to order and not indorsed by the payee is not
evidence of title in the holder/^ even though the payee is dead and the possession

derived from his executors.'^ In any event possession is only presumptive evi-

dence of title and may be rebutted."
(ii) Transfer or Indorsement— (a) Order of Indorsements. The pre-

sumption is that indorsers are liable in the order in which they signed their names.*'

9. Abbott «;. Joy, 47 Me. 177.

Special indorsement not struck out.— Pos-
session in the indorser is presumptive evi-

dence of title, although his special indorse-
ment on the paper has not been struck out.

Alabama.— Pitts v. Keyser, 1 Stew. (Ala.)
154.

Illinois.— Brinkley v. Going, 1 111. 366.
Indiana.— Mendenhall v. Banks, 16 Ind.

284.

Louisiana.— Wood v. Tyson, 13 La. Ann.
104; Squier v. Stockton, 5 La. Ann. 120, 52
Am. Dec. 599 ; Hart v. Windle, 15 La. 265.

Missouri.— Page v. Lathrop, 20 Mo. 589.
Tilem York.— Norris v. Badger, 6 Cow.

(N. Y.) 449.

United States.— Dugan v. U. S., 3 Wheat.
(U. S.) 172, 4 L. cd. 362; Picquet v. Curtis,
1 Sumn. (U. S.) 478, 19 Fed. Cas. No. 11,131.

10. Blackwood v. Brown, 32 Mich. 104;
Barrick v. Austin, 21 Barb. (N. Y.) 241;
Bircleback v. Wilkins, 22 Pa. St. 26; Ball
D. Hill, 38 Tex. 237; Merrill r. Smith, 22
Tex. 53; Merlin v. Manning, 2 Tex. 351;
Robinson v. Texas Pine Land Assoc, (Tex.
Civ. App. 1897) 40 S. W. 620.

11. Taylor v. Acre, 8 Ala. 491 ; Dalton City
Co. V. Johnson, 57 Ga. 398. And see Pier v.

Bultis, 48 Wis. 429, 4 N. W. 381, where it

appeared that the payee of a non-negotiable
note assigned the same to another as collateral

security by an indorsement of absolute sale,

and afterward, having the note in his pos-
session for a temporary purpose, sold it to
a third person. It was held that the pos-

session by such third person with the first

indorsement remaining thereon did not im-
port ownership.

.12. Arkansas.— Caldwell v. Meshew, 44
Ark. 564.

District of Oolunibia.— In re Wagner, Mac-
Arthur & M. (D. C.) 395.

Illinois.— Porter v. Cushman, 19 111. 572.

Iowa.— Tuttle v. Becker, 47 Iowa 486.

Kansas.— O'Keeflfe v. Frankfort First Nat.
Bank, 49 Kan. 347, 30 Pac. 473, 33 Am. St.

Rep. 370; Durein v. Moeser, 36 Kan. 441, 13

Pac. 797 ; Rumsey v. Schmitz, 14 Kan. 542.

Kentucky.— Gano v. McCarthy, 79 Ky. 409.

Michigan.— Redmond t>. Stansbury, 24

Mich. 445.

Minnesota.— Red River Valley Inv. Co. v.

Cole, 62 Minn. 457, 64 N. W. 1149; Van
Eman v. Stanchfield, 13 Minn. 75.

Missouri.— Dorn v. Parsons, 56 Mo. 601;

Vastine v. Wilding, 45 Mo. 89, 100 Am. Dec.

347 ; Cavitt V. Tharp, 30 Mo. App. 131.

New Jersey.— Crisman v. Swisher, 28
N. J. L. 149.

New York.— Price v. Brown, 98 N. Y.
388.

North Owrolvna.— Holly v. Holly, 94 N. C.

670; Robertson v. Dunn, 87 N. C. 191.

North Dakota.— Stewart v. Gregory, etc.,

Co., 9 N. D. 618, 84 N. W. 553; Shepard v.

Hanson, 9 N. D. 249, 83 N. W. 20.

Tecoas.— Ross v. Smith, 19 Tex. 171, 70 Am.
Dec. 327.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1673.

In Indiana the possession of a note with-
out the payee's indorsement is presumed to
show authority on his part to collect it. Paul-
man V. Claycomb, 75 Ind. 64.

13. Taylor v. Surget, 14 Hun (N. Y.) 116.

But see contra. King v. Gottschalk, 21 Iowa
512 (where the persons in possession pur-
ported to be the payee's heirs) ; Scoville v.

Landon, 50 N. Y. 686 (where the holder was
the payee's executor )

.

14. Netterville v. Stevens, 2 How. (Mass.)
642; Hays v. Hathorn, 74 N. Y. 486 [revers-

ing 10 Hun (N. Y.) 511]. See also Hesser v.

Doran, 41 Iowa 468 ; Herrick v. Swomley, 56
Md. 439; Lockwood v. Underwood, 16 Hun
(N. Y.) 592.

Defendant may show that plaintiff acquired
title after suit brought (Hovey v. Sebring, 24
Mich. 232, 9 Am. Rep. 122) and evidence of

fraud in making the note or transferring it

will throw upon plaintiff the burden of prov-

ing his title (Merchants', etc., Nat. Bank v.

Masonic Hall, 62 Ga. 271).
15. Alabama.— Price v. Lavender, 38 Ala.

389.

Illinois.— Givens v. Merchants' Nat. Bank,
85 111. 442.

Maine.—' Cummings v. Herrick, 43 Me.
203.

Michigan.— Freeman i;. Ellison, 37 Mich.
459.

New York.— Palmer v. Field, 76 Hun
(N. Y.) 229, 27 N. Y. Suppl. 736, 59 N. Y.
St. 123.

Rhode Island.— Crompton v. Spencer, 20
R. I. 330, 38 Atl. 1002.

Wisconsin.— Hale v. Danforth, 46 Wis. 554,

1 N. W. 284.

Successive liability of indorsers see supra,

VI, G, 1, a, (n), (A) [7 Cye. 828].

Where there is only one indorser on a note,
the legal presumption is that he is the im-
mediate indorser of the holder. Lawrence
V. Miller, 16 N. Y. 235.

[XIV. E, 1. d. (n), (a)]
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(b) Place of Indorsement. The indorser's residence is presumed to be the
place of an undated indorsement."

(c^ Tvme of Indorsement. The date of an indorsement, like that of a note,
\9,primafacie evidence of the time of making it, but circumstances may throw
the burden of proof on the holder." If the indorsement is not dated the pre-

sumption is that it was made at the time of the execution of the note,*^ or at
least before maturity and dishonor.^' An indorsement in blank by one who is

16. Simpson D. White, 40 N. H. 540.

State of date.— An indorsed note is pre-
sumed to be indorsed in the state in which it

is dated, in the absence of evidence to the con-

trary. Belford v. Bangs, 15 111. App. 76.

17. Smith V. Ferry, 69 Mo. 142; Baker v.

Arnold, 3 Cai. (N. Y.) 279.

18. /iimois.— Dodd v. Doty, 98 111. 393;
Smith V. Nevlin, 89 111. 193 ; White v. Weaver,
41 111. 409; Stewart v. Smith, 28 111. 397;
Grier v. Cable, 45 111. App. 405.

Indiana.— Patterson v. Carrell, 60 Ind.

128; Snyder v. Oatman, 16 Ind. 265; Bates
i;. Prickett, 5 Ind. 22, 61 Am. Dec. 73; Rosen-
thal «/.' Rambo, 28 Ind. App. 265, 62 N. E.
637.

Iowa.— Leland v. Parriott, 35 Iowa 454

;

Hayward v. Hunger^ 14 Iowa 516.

Louisiana.— New Orleans Canal, etc., Co.

V. Templeton, 20 La. Ann. 141, 96 Am. Dec.

385.

Maine.—Gray v. Brown, 49 Me. 544 ; Parker
I!. Tuttle, 41 Me. 349; Lowell v. Gage, 38 Me.
35 ; Walker v. Davis, 33 Me. 516 ; Burnham v.

Webster, 19 Me. 232.

Massachusetts.— National Pemberton Bank
V. Lougee, 108 Mass. 371, 11 Am. Rep. 367;
Noxon V. De Wolf, 10 Gray (Mass.) 343;
Benthall v. Judkins, 13 Mete. (Mass.) 265.

Michigan.—Higgins v. Watson, 1 Mich. 428.

Missouri.— Smith v. Ferry, 69 Mo. 142.

JVeto Hampshire.— Burnham v. Wood, 8

N. H. 334.

A'eio York.— Pinckerton v. Bailey, 8 Wend.
(N. Y.) 600.

'North Carolina.—^ Meadows v. Cozart, 76

N. C. 450.

Pennsylvania.—^Amsbaugh v. Gearhart, 11

Pa. St. 482.

Texas.— Watson v. Flanagan, 14 Tex. 354.

Vermont.—-Washburn v. Ramsdell, 17 Vt.

299.

Wisconsin.— Mason v. Noonan, 7 Wis.
609.

United States.— Collins v. Gilbert, 94 U. S.

753, 24 L. ed. 170.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1678.

19. California.— Sperry v. Spaulding, 45

Cal. 544.

Georgia.— Hogan v. Moore, 48 Ga. 156;
Georgia Nat. Bank v. Henderson, 46 Ga. 487,

12 Am. Rep. 590; Dickerson v. Burke, 25 Ga.

225.

Hawaii.— Coney i. Mitamura, 10 Hawaii
64.

Illinois.— Cook v. Norwood, 106 111. 558;

Cisne v. Chidester, 85 111. 523; Richards v.

Betzer, 53 111. 466; Depuy v. Schuyler, 45

[XIV, E. 1, d, (ll), (b)]

111. 306; Mobley v. Ryan, 14 111. 51, 56 Am.
Dec. 488; Mann c. Merchants' L. & T. Co.,
100 111. App. 224.

Iowa.— Rea v. Owens, 37 Iowa 262;
Fletcher v. Anderson, 11 Iowa 228; Wilkin-
son V. Sargent, 9 Iowa 521.

Kansas.— Ft. Scott First Nat. Bank v. El-
liott, 46 Kan. 32, 26 Pac. 487 ; Lyon v. Mar-
tin, 31 Kan. 411, 2 Pac. 790; Ecton v. Har-
lan, 20 Kan. 452; Rahm v. King Wrought-
Iron Bridge Manufactory, 16 Kan. 530; Chal-
liss V. Woodburn, 2 Kan. App. 652, 43 Pac.
792.

Kentucky.— Alexander v. Springfield Bank,
2 Mete. (Ky.) 534.

Louisiana.— Miller v. Wisner, 22 La. Ann.
457.

ifa.ine.— Webster v. Calden, 56 Me. 204;
Huston V. Young, S3 Me. 85.

Maryland.— Hopkins v. Kent, 17 Md. 113;
McDowell V. Goldsmith, 6 Md. 319, 61 Am.
Dec. 305.

Massachusetts.— Baloh v. Onion, 4 Cush.
(Mass.) 559; Ranger v. Cary, 1 Mete. (Mass.)
369.

Missouri.— Crawford v. Johnson, 87 Mo.
App. 478.

New Hampshire.— Burnham v. Wood, 8

N. H. 334.

New Jersey.— Sevfert v. Edison, 45 N. J. L.

393.

New York.— Andrews v. Chadbourne, 19

Barb. (N. Y.) 147: Pinkerton v. Bailey, 8

Wend. (N. Y.) 000; Hendricks v. Judah, 1

Johns. (N. Y.) 319.

North Carolina.— Tredwell v. Blount, 86

N. C. 33.

Pennsylvania.— Snyder v. Riley, 6 Pa. St.

164, 47 Am. Dec. 452.

Tennessee.—Bearden v. Moses, 7 Lea(Tenn.^

459.

Texas.— Johnston v. Josey, 34 Tex. 533;

Smith V. Turney, 32 Tex. 143; Rhode v. Al-

ley, 27 Tex. 443; Smith v. Clopton, 4 Tex.

109.

Vermont.—^Leland v. Farnham, 25 Vt. 553

;

Washburn v. Raii'?dell, 17 Vt. 299.

West Virginia.—Rmith v. Lawson, 18 W. Va.

212, 41 Am. Rep. 688.

Wisconsin.— Gutwillig v. Stumes, 47 Wis.

428, 2 N. W. 774; Mason v. Noonan, 7 Wis.

609.

United States.— New Orleans Canal, etc.,

Co. V. Montgomery, 95 U. S. 16, 24 L. ed.

346 ; Collins V. Gilbert, 94 U. S. 753, 24 L. ed.

170; Bank of British North America v. El-

lis, 6 Sawy. (U. S.) 96, 2 Fed. Cas. No. 859,

8 Am. L. Ree. 460, 9 Reporter 204.

England.— Lewis v. Parker, 4 A. & E. 838,
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not the payee will also be presumed to have been made at the time when the note

was made, at least where such indorsement appears above that of the payee,^' and

the presumption of indorsement before maturity is not refuted by evidence

merely of the payee's declarations to the contrary.^ Where one who was not

known as the holder until after the maturity of the paper, holds without any
indorsement, and the paper at its maturity was in other hands, the presumption is

tliat the transfer was made after maturity.^

6. Good Faith and Payment of Value— (i) In General. The transferee or

holder of a bill or note is presumed by the law merchant to have obtained it in

good faith, before maturity, and for value.^ Accordingly one who seeks to

31 E. C. L. 368; Parkin v. Moon, 7 C. & P.

408, 32 B. C. L. 680.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1678.

20. Delaware.— Gilpin f. Marley, 4 Houst.
(Del.) 284.

Illinois.— Parkhurst r,. Vail, 73 111. 343;
White V. Weaver, 41 111. 409; Webster v.

Cobb, 17 111. 459; Klein v. Currier, 14 111.

237; Grier v. Calile, 45 111. App. 405.

Indiana.— Snyder v. Oatman, 16 Ind. 265;
Cecil ;;. Mix, 6 Ind. 478; Bates v. Pricket, 5

Ind. 22, 61 Am. Dof. 73; Ewing v. Sils, 1 Ind.

125.

Maine.— Bradford v. Prescott, 85 Me. 482,

27 Atl. 461; ChiHs v. Wyman, 44 Me. 433,

69 Am. Dec. Ill; Lowell v. Gage, 38 Me. 35;
Colburn v. Averill, 30 Me. 310, 50 Am. Dec.

630; Burnham «. Webster, 19 Me. 232.

Maryland.— Sullivan v. Violett, 6 Gill

(Md.) 181.

Massachusetts.— Way v. Butterworth, 108
Mass. 509; National Pemberton Bank v.

Lougee, 108 Mass. 371, 11 Am. Eep. 367;
Benthall v. Judkins, 13 Mete. (Mass.) 265;
Union Bank v. Willis, 8 Mete. (Mass.) 504,

41 Am. Dec. 541.

Michigan.— See Freeman v. Ellison, 37

Mich. 459; Higgins v. Watson, 1 Mich.
428.

Missouri.— Powell v. Thomas, 7 Mo. 440,

38 Am. Deo. 465.

New Hampshire.—Martin v. Boyd, 11 N. H.
385, 35 Am. Dec. 501.

North Carolina.— Southerland v. Fremont,

107 N. C. 565, 12 S. E. 237.

Pentisylvania.— Amsbaugh v. Gearhart, 11

Pa. St. 482.

Teccas.— Carr v. Rowland, 14 Tex. 275;

Cook ». Southwick, 9 Tex. 615, 60 Am. Dec.

181.

United States.— Good v. Martin, 95 U. S.

90, 24 L. ed. 341.

Contra, Johnston v. McDonald, 41 S. C. 81,

19 S. E. 65.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 16651/2.

21. Arnold v. Bryant, 8 Bush (Ky.) 668;

Union Bank v. Willis, 8 Mete. (Mass.) 504,

41 Am. Dec. 541.

22. Hearson v. Graudine, 87 111. 115.

23. Allison v. Hubbell, 17 Ind. 559.

If a note is not put into suit for five years

after its maturity the indorsement will be
presumed to have been made after maturity.

Bounsall v. Harrison, 2 Gale 113, 1 M. & W.

611, Tyrw. & G. 925. So where a note is pay-
able one day after date and was made with-
out consideration, the burden has been held
not to be on the maker to show that it was
transferred after maturity. Beall v. Leverett,

32 Ga. 105, 79 Am. Dec. 298.

24. Alabama.— Bunzel v. Maas, 116 Ala.

68, 22 So. 568 ; Lehman v. Tallassee Mfg. Co.,

64 Ala. 567; Minell v. Eeed, 26 Ala. 730.

California.— Beer v. Clifton, 111 Cal. 51,

43 Pac. 411; Sperry v. Spaulding, 45 Cal.

544; Poorman v. Mills, 39 Cal. 345, 2 Am.
Rep. 451; Palmer v. Goodwin, 5 Cal. 458.

Colorado.— Wyman v. Colorado Nat. Bank,
5 Colo. 30, 40 Am. Rep. 133; King v. Meck-
lenburg, (Colo. App. 1902) 68 Pac. 984; Mc-
Kiuley v. Beggs, (Colo. App. 1901) 67 Pac.
1019; Champion Empire Min. Co. v. Bird, 7
Colo. App. 523, 44 Pac. 764; Pendleton v.

Smissaert, 1 Colo. App. 508, 29 Pac. 521.
Delaware.— Martin v. Hamilton, 5 Harr.

(Del.) 314.

Florida.— Hancock v. Hale, 17 Fla. 808.
Georgia.— Parr v. Erickson, 115 Ga. 873,

42 S. E. 240; Stewart County Bank v.

Adams, 96 Ga. 529, 23 S. E. 496; Rhodes v.

Beall, 73 Ga. 641; Faulkner v. Ware, 34 Ga.
498.

Idaho.— Yates v. Spoiford, (Ida. 1901) 65
Pac. 501.

Illinois.—Hall v. Emporia First Nat. Bank,
133 111. 234, 24 N. E. 546 ; Cisne v. Chidester,

85 111. 523; Shreeves v. Allen, 79 111. 553;
Clarke v. Johnson, 54 111. 296; Merritt v.

Boyden, 93 111. App. 613.

Indiana.— Tescher v. Merea, 118 Ind. 586,

21 N. E. 316; Riley v. Schawacker, 50 Ind.

592; Hall v. Allen, 37 Ind. 541; Pilkington
V. Woods, 10 Ind. 432.

Iowa.— Mahaska County State Bank v.

Crist, 87 Iowa 415, 54 N. W. 450; Rea v.

Owens, 37 Iowa 262; Lathrop v. Donaldson,
22 Iowa 234; Shelton v. Sherfey, 3 Greene
(Iowa) 108.

Kansas.— Topeka Bank v. Nelson, 58 Kan.
815, 49 Pac. 155; Cobleskill First Nat. Bank
V. Emmitt, 52 Kan. 603, 35 Pac. 213; Ft.

Scott First Nat. Bank v. Elliott, 46 Kan. 32,

26 Pac. 487; Gafford v. Hall, 39 Kan. 166, 17

Pac. 851 ; Parker v. Gilmore, 10 Kan. App.
527, 63 Pac. 20.

Kentucky.— Alexander v. Springfield Bank,
2 Mete. (Ky.) 534; Hargis i'. Louisville Trust
Co., 17 Ky. L. Rep. 218, 30 S. W. 877.

Louisiana.— Citizens' Bank v. Strauss, 26
La. Ann. 736; Wheeler v. Maillot, 20 La.

[XIV, E, 1, e, (i)]
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impeacli the good faith of the holder of a bill or note has the burden cast tipon

him of proving it.^ The presumption of the law merchant as to the good faith

Ann. 75; Judson v. Holmes, 9 La. Ann. 20;
Nicholson v. Pattdin, 13 La. 213.

.¥ni?7e.^- Wing v. Martel, 95 Me. 535, 50
Atl. 705; Webster v. Calden, 56 ivle. 204;
Walker v. Davis, 33 Me. 516; Huston v.

Young, 33 Me. 85 ; Marr v. Hummer, 3 Me.
73.

Maryland.— Farmers' Bank v. Brooke, 40
Md. 249; Canfield i). Mollwaine, 32 Md. 94;
Miller v. Farmers', etc.. Bank, 30 Md. 392;
Hopkins V. Kent, 17 Md. 113.

Massachusetts.— National Bank of North
America v. Klrby, 108 Mass. 497; Balch v.

Onion, 4 Cush. (Mass.) 559; McGee v. Prouty,
9 Mete. (Mass.) 547, 43 Am. Dec. 409; Chico-
pee Bank v. Chapin, 8 Mete. (Mass.) 40.

Michigan.— Little v. Mills, 98 Mich. 423,
57 N. W. 266; Manistee Nat. Bank v. Sey-
mour, 64 Mich. 59, 31 N. W. 140; Chicago,
etc., R. Co. V. Edson, 41 Mich. 673, 3 N. W.
176; Wright v. Irwin, 33 Mich. 32.

Minnesota.—• Cummings v. Thompson, 18

Minn. 246.

Mississippi.—^Dibrell v. Dandridge, 51 Miss.

55 ; Harrison v. Pike, 48 Miss. 46 ; Winstead
V. Davis, 40 Miss. 785; Emanuel v. White,
34 Miss. 56, 69 Am. Dec. 385.

Missouri.—^Borgess Invest. Co. v. Vetts, 142
Mo. 560, 44 S. W. 754, 64 Am. St. Rep. 567

;

Famous Shoe, etc., Co. v. Crosswhite, 124
Mo. 34, 27 S. W. 397, 46 Am. St. Rep. 424,

26 L. R. A. 568; Johnson v. McMurray, 72
Mo. 278; Clark v. Schneider, 17 Mo. 295;
Crawford v. Johnson, 87 Mo. App. 478.

Montana.— Rossiter v. Loeber, 18 Mont.
372, 45 Pac. 560.

Nebraska.— Dubuque First Nat. Bank v.

McKibben, 50 Nebr. 513, 70 N. W. 38; Kel-

man v. Calhoun, 43 Nebr. 157, 61 N. W. 615;
McDonald v. Aufdengarten, 41 Nebr. 40, 59

N. W. 762.

New Hampshire.— Perkins v. Prout, 47
N. H. 387, 93 Am. Dec. 449.

New Jersey.— Middleton v. Griffith, 57

N. J. L. 442, 31 Atl. 405, 51 Am. St. Rep.
617; Duncan v. Gilbert, 29 N. J. L. 521.

New Mcx-ico.-— City Nat. Bank v. Hickox,

5 N. M. 22, 16 Pac. 912.

New York.— Nickerson v. Ruger, 76 N. Y.

279; Harger v. Worrall, 69 N. Y. 370, 25

Am. Rep. 206; Mechanics', etc., Nat. Bank v.

Crow, 60 N. Y. 85; Chemung Canal Bank v.

Bradner, 44 N. Y. 680; Strickland v. Henry,

66 N. Y. App. Div. 23, 73 N. Y. Suppl. 12.

North Carolina.— Pugh v. Grant, 86 N. C.

39 ; Tredwell v. Blount, 86 N. C. 33 ; Meadows
V. Cozart, 76 N. C. 450.

North Dakota.— Ravicz v. Nickells, 9 N. D.

636, 84 N. W. 353.

OWo.— Johnson r. Way, 27 Ohio St. 374;

Davis V. Bartlett, 12 Ohio St. 534, 80 Am.
Dee. 375; Sterling v. Kious, 7 Ohio, Pt. II,

237.
Oregon.—Owens v. Snell, 29 Oreg. 483, 44

Pac. 827.

Pennsylvania.— Lamb v. Burke, 132 Pa.
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St. 413, 20 Atl. 685 ; Battles v. Laudenslager,
84 Pa. St. 446; Dingman v. Amsink, 77 Pa.
St. 114; Kuhns v. Gettysburg Nat. Bank, 68
Pa. St. 445.

Rhode Island.— Atlas Bank v. Doyle, 9
R. I. 76, 98 Am. Dec. 368, 11 Am. Rep. 219.

South Carolina.— Rock Island First Nat.
Bank v. Anderson, 28 S. C. 143, 5 S. E. 343 ;

'

Schaub f. Clark, 1 Strobh. (S. C.) 299, 47
Am. Dec. 554; Jones v. Westcott, 2 Brev.
(S. C.) 166, 3 Am. Dec. 704.
Texas.— Liddell v. Grain, 53 Tex. 549;

Blum v. Logging, 53 Tex. 121; Johnston v.

Josev, 34 Tex. 533; Smith v. Clopton, 4 Tex.
109.

Utah.— Voorhees v. Fisher, 9 Utah 303, 34
Pac. 64.

Vermont.— Blaney v. Pelton, 60 Vt. 275,
13 Atl. 564 ;

Quinn v. Hard, 43 Vt. 375, 5 Am.
Rep. 284; Washburn v. Ramsdell, 17 Vt. 299;
Sanford v. Norton, 17 Vt. 285.

Virginia.— Wilson v. Lazier, 11 Gratt.

(Va.) 477.

West Virginia.— Smith v. Lawson, 18

W. Va. 212, 41 Am. Rep. 688.

Wisconsin.— Wayland University v. Boor-
man, 56 Wis. 657, 14 N. W. 819; Gutwilling
V. Stumes, 47 Wis. 428, 2 N. W. 774; Cook
v. Helms, 5 Wis. 107.

United States.— Montclair Tp. v. Ramsdell,

107 U. S. 147, 2 S. Ct. 391, 27 L. ed. 431;
Swift V. Smith, 102 U. S. 442, 26 L. ed. 193;

Brown v. Spofford, 95 U. S. 474, 24 L. ed.

508 ; Press Co. v. Hartford City BaAk, 58 Fed.

321, 7 C. C. A. 248.

England.— King v. Milsom, 2 Campb. 5;

Solomons v. Bank of England, 13 East 135,

note 6; Middleton v. Barned, 4 Exch. 241.

Canada.— Mair v. McLean, 1 U. C. Q. B.

455.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1675.

If payable in words or effect to bearer

mere possession is prima facie evidence of the

holder's good faith (Lehman v. Tallassee

Mfg. Co., 64 Ala. 567; Sperry v. Spaulding,

45 Cal. 544; Collins v. Gilbert, 94 U. S. 753,

24 L. ed. 170), and the presumption applies

to any holder taking the paper before matur-
ity (Roswell Mfg. Co. v. Hudson, 72 Ga. 24;

Woodworth v. Huntoon, 40 111. 131, 89 Am.
Dec. 340).

25. Alabama.— Montgomery First Nat.

Bank v. Dawson, 78 Ala. 67 ; Lehman v. Tal-

lassee Mfg. Co., 64 Ala. 567.

California.— Sperry v. Spaulding, 45 Cal.

544; Palmer v. Goodwin, 5 Cal. 458.

Georgia.— Griffin v. Evans, 23 Ga. 438.

Zdo^io.— Yates v. Spofford, (Ida. 1901) 05

Pac. 501.

Illinois.— Depuy v. Schuyler, 45 111. 306;

Merritt v. Boyden, 93 111. App. 613; Bemis
V. Horner, 62 111. App. 38; Muhlke v. Heger-

ness, 56 111. App. 322.

Indiana.— Rogers v. Worth. 4 Blackf.

(Ind.) 186.
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of the holder of a bill or note has been extended to the holder of negotiable

coupon bonds ^ and to securities held as collateral to bills and notes,^ but the

holder of half a bank-note, presenting it for payment, is not entitled to such pre-

sumption.^ On the other hand the fact that a note was purchased from an
agent who exceeded his authority ^ or that it was offered for discount with blanks

not filled up ^ will not destroy the presumption of good faith.

(ii) Rebuttal of Presumption— (a) In Oeneral. The presumption of

good faith may be rebutted like other presumptions.'' Thus the presumption of

good faith includes the presuinption that the holder took the bill in the ordinary
course of business,® but the burden of proving good faith is shifted to the

indorsee by proof that he paid for the paper much less than its face.^ So evi-

lowa.— Earhart v, Gant, 32 Iowa, 481.
Kansas.— State Sav. Assoc, v. Barber, 35

Kan. 488, 11 Pac. 330; Mann v. Springfield

Second Nat. Bank, 34 Kan. 746, 10 Pac.
150.

Louisiana.— New Orleans Canal, etc., Co.
V. Templeton, 20 La. Ann. 141, 96 Am. Dec.
585 ; Wheeler v. Maillot, 20 La. Ann. 75.

Maryland.— Maitland v. Citizens' Nat.
Bank, 40 Md. 540, 17 Am. Rep. 620.

Massachusetts.— McGee v. Prouty, 9 Mete.
(Mass.) 547, 43 Am. Dec. 409.

Missouri.— Clark v. Schneider, 17 Mo. 295

;

Third Nat. Bank v. Tinsley, H Mo. App. 498.

Montana.— Rossiter v. Loeber, 18 Mont.
?72, 45 Pac. 560.

New York.— Hill v. Northrup, 1 Hun
(N. Y.) 612, 4 Thomps. & C. (N. Y.) 120;

Totter V. Chadsey, 16 Abb. Pr. (N. Y.) 146;

Nelson v. Cowing, 6 Hill (N. Y.) 336; Pratt
V. Adams, 7 Paige (N. Y.) 615.

North Carolina.— McArthur v. MoLeod, 51

N. C. 475.

North Dakota.— Ravicz v. Nickells, 9 N. D.

536, 84 N. W. 353.

Pennsylvania.— Lerch Hardware Co. v.

Columbia First Nat. Bank, {Pa. 1886) 5 Atl.

778; Battles v. Laudenslager, 84 Pa. St. 446;
Gray v. Kentucky Bank, 29 Pa. St. 365;

Eckert v. Conrad, 1 Wkly. Notes Cas. (Pa.)

414.
rea;as.— Willis v. Stamps, 36 Tex. 48;

Wright V. Hardie, (Tex. Civ. App. 1895) 30

S. W. 675; Faulkner v. Warren, 1 Tex. App.
€iv. Cas. § 658.

Wisconsin.— Wayland University v. Boor-

man, 56 Wis. 657, 14 N. W. 819; Gutwillig

V. Stumes, 47 Wis. 428, 2 N. W. 774; Reeve

V. Liverpool, etc., Ins. Co., 39 Wis. 520.

United States.— Collins v. Gilbert, 94 U. S.

753, 24 L. ed. 170; Goodman v. Simonds, 20

How. (U. S.) 343, 5 L. ed. 934.

See 7 Cent. Dig. tit. "Bills and Notes,"

-§ 1676.

26. Haokensack Water Co. v. De Kay, 36

N. J. Eq. 548; Robinson v. Hodgson, 73 Pa.

St. 202; Walker v. State, 12 S. C. 200.

27. Hackensack Water Co. v. De Kay, 36

N. J. Eq. 548 ; Carpenter v. Longan, 16 Wall.

(U. S.) 271, 21 L. ed. 313.

28. Bullet V. Pennsylvania Bank, 2 Wash.
,(U. S.) 172, 4 Fed. Cas. No. 2,125.

29. Chicopee Bank v. Chapin, 8 Mete.

^Mass.) 40.

30. Chemung Canal Bank v. Bradner, 44

N. Y. 680.

31. Illinois.— Kaley v. Musgrave, 26 111.

App. 509.

Kansas. —• French v. Gordon, 10 Kan.
370.

Kentucky.— Alexander v. Springfield Bank,
2 Mete. (Ky.) 534.

Maine.— Norton v. Heywood, 20 Me. 359;
Hutchinson «. Moody, 18 Me. 393.

Maryland.— Lucas v. Byrne, 35 Md. 485.

Rhode Island.— Atlas Bank v. Doyle, 9

R. I. 76, 98 Am. Dec. 368, 11 Am. Rep. 219.

Virginia.— Duerson v. Alsop, 27 Gratt.

(Va.) 229.

Wisconsin.— Cook v. Helms, 5 Wis. 107.

See 7 Cent. Dig. tit. " Bills and Notes,''

§ 1687.

To rebut the presumption that an indorsee
before maturity is a hona fide holder for

value, and shift the burden of proof to him,
there must be circumstances antecedent to or
attendant on the act of transfer, amounting
either to actual notice of fraud, illegality, or

failure of consideration, or to such a combi-
nation of suspicious circumstances as would
in legal contemplation afford ground for the
presumption that he was aware at the time
of its acquisition of some equity between the
original parties thereto which should have
prevented its purchase by him. Bennett v.

Torlina, 56 Mo. 309; Greer v. Yosti, 56 Mo.
307; Corby v. Butler, 55 Mo. 398; Horton r.

Bayne, 52 Mo. 531. Evidence which merely
throws a suspicion on such good faith is not
sufficient. Lyon v. Martin, 31 Kan. 411, 2
Pac. 790.

32. Illinois.— Woodworth v. Huntoon, 40
111. 131, 89 Am. Dec. 340.

Iowa.— Shelton v. Sherfey, 3 Greene
(Iowa) 108.

Kansas.— Parker v. Gilmore, 10 Kan. App.
527, 63 Pac. 20.

Kentucky.— Alexander v. Springfield Bank,
2 Mete. (Ky.) 534.

Maine.— Walker v. Davis, 33 Me. 516.

New York.— Andrews v. Chadbourne, 19

Barb. (N. Y.) 147; Orleans Bank v. Barry,
1 Den. (N. Y.) 116.

Pennsylvania.— Snyder v. Riley, 6 Pa. St.

164, 47 Am. Dec. 452.

33. Richmond v. Diefendorf, 51 Hun
(N. Y.) 537, 4 N. Y. Suppl. 375, 21 N. Y.
St. 696.

[XIV, E, I. e, (ii), (a)]
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dence that the bill was lost ^ or stolen ^ shifts the burden of proving good faith,,

and throws it on the holder ; but it has been lield that he is in such ease entitled

to notice before trial tliat such proof will be required.^^

(b) Fraud or Illegality. Evidence of illegality or fraud in the origin or
transfer of the paper throws on the holder the burden of proving his good faith,"^

34. Merchants', etc., Nat. Bank r. Masonic
Hall, 62 Ga. 271; Matthews v. Poythress, 4
Ga. 287; Nicholson v. Fatten, 13 La. 213;
Worcester County Bank i\ Dorchester, etc.,

Bank, 10 Gush. (Mass.) 488, 57 Am. Dec.
120; Cummings v. Thompson, 18 Minn. 246.

35. Massachusetts.— Wyer i\ Dorchester,
etc. Bank, 11 Gush. (Mass.) 51, 59 Am. Dec.
137.

Minnesota.— Gummings v. Thompson, IS
Minn. 246.

Missouri.— Devlin v. Clark, 31 Mo. 22.

New York.—-Northampton Nat. Bank v.

Kidder, 106 N. Y. 221, 12 N. E. 577, 60 Am.
Eep. 443 ; Dutchess County Ins. Co. v. Hach-
field, 1 Hun (N. Y.) 675; Porter v. Knapp,
6 Lans. (N. Y.) 125.

Pennsylvania.— Robinson i\ Hodgson, 73
Pa. St. 202 ; Kuhns v. Gettysburg Nat. Bank,
68 Pa. St. 445.

England.— Paterson v. Hardacre, 4 Taunt.
114.

See 7 Cent. Dig. tit. "Bills and Notes,"
5 1684.

36. Paterson v. Hardacre, 4 Taunt. 114.

37. Alabama.— Reid v. Mobile Bank, 70
Ala. 199; Chambers v. Falkner, 65 Ala. 448;
Ross V. Drinkard, 35 Ala. 434; .Boyd v. Mc-
Ivor, 11 Ala. 822; Thompson v. Armstrong,
7 Ala. 256; Marston v. Forward, 5 Ala. 347.

Arkansas.— Tabor r. Merchants' Nat.
Bank, 48 Ark. 454, 3 S. W. 805, 3 Am. St.

Rep. 241 ; Bertrand v. Barkman, 13 Ark. 150.

California.— Eames v. Crosier, 101 Cal.

260, 35 Pac. 873; Jordan i'. Grover, 99 Cal.

194, 33 Pac. 889; Sperry v. Spaulding, 45
Cal. 544.

Colorado.— Harrington v. Johnson, 7 Colo.

App. 483, 44 Pac. 368.

District of Columbia.— Washington Sec-

ond Nat. Bank v. Hume, 4 Mackey ( D. C. ) 90.

Georgia.— See Eobenson v. Vason, 37 Ga.
66.

Illinois.— Hodson v. Eugene Glass Co., 156
111. 397, 40 N. E. 971; Wright v. Brosseau,
73 111. 381; Bemis v. Horner, 44 111. App.
317.

Indiana.— Huntington First Nat. Bank v.

Ruhl, 122 Ind. 279, 23 N. E. 766; Palmer v.

Poor, 121 Ind. 135, 22 N. E. 984, 6 L. R. A.
469; Giberson r. Jolley, 120 Ind. 301, 22
N. E. 306 ; Eichelberger i\ Old Nat. Bank, 103
Ind. 401, 3 N. E. 127; Mitchell i\ Tomlinson, 91
Ind. 167; Harbison v. State Bank, 28 Ind.

133, 92 Am. Dec. 308.

Iowa.— Warder, etc., Co. v. Cuthbert, 99
Iowa 681, 68 N. W. 917; Skinner v. Raynor,
95 Iowa, 536, 64 N. W. 601; Galbraith v. Mc-
Laughlin, 91 Iowa 399, 59 N. W. 338; U. S.

National Bank v. Crosley, 86 Iowa 633, 53
N. W. 352; Frank v. Blake, 58 Iowa 750, 13

N. W. 50; Woodward v. Rogers, 31 Iowa 342.
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Kansas.— Brook v. Teague, 52 Kan. 119,.

34 Pac. 347.

Kentucky.— David v. Merchants' Nat. Bank,.
103 Ky. 586, 20 Ky. L. Rep. 263, 45 S. W.
878 ; Breckinridge i\ Moore, 3 B. Mon.
(Ky.) 629; Early v. McCart, 2 Dana (Ky.)
414.

Louisiana.— Union Bank r. Ryan, 21 La.
Ann. 551; Morgan v. Yarborough, 13 La. 74,
33 Am. Dec. 553.

Maine.— Market, etc., Nat. Bank v. Sar-
gent, 85 Me. 349, 27 Atl. 192, 35 Am. St. Rep.
376; Kellogg v. Curtis, 69 Me. 212, 31 Am.
Rep. 273; Roberts v. Lane, 64 Me. 108, 18
Am. Rep. 242; Aldrich v. Warren, 16 Me. 465.

Maryland.— McCosker v. Banks. 84 Md.
292, 35 Atl. 935 ; Cover v. Myers, 75 Md. 406,
23 Atl. 850, 32 Am. St. Rep. 394; Rhinehart
V. Schall, 69 Md. 352, 16 Atl. 126; William*
V. Huntington, 68 Md. 590, 13 Atl. 336, 6 Am.
St. Rep. 477; Crampton v. Perkins, 65 Md.
22, 3 Atl. 300; Totteu v. Bucy, 57 Md. 446.

Massachusetts.— Conant v. Johnston, 165
Mass. 450, 43 N. E. 192; National Rever&
Bank v. Morse, 163 Mass. 383, 40 N. E. 180;
Bill V. Stewart, 156 Mass. 508, 31 N. E. 386;
Sullivan v. Langley, 120 Mass. 437; Tucker
V. Morrill, 1 Allen (Mass.) 528; Sistermans
V. Field, 9 Gray (Mass.) 331.

Michigan.— Drovers' Nat. Bank r. Blue^
110 Mich. 31, 67 N. W. 1105, 64 Am. St. Rep.
327; French v. Talbot Paving Co., 100 Mich.
443, 59 N. W. 166; Horrigan v. Wyman, 90
Mich. 121, 51 N. W. 187; Mace v. Kennedy,
68 Mich. 389, 36 N. W. 187; Carrier r. Cam-
eron, 31 Mich. 373, 18 Am. Rep. 192; Paton
V. Coit, 5 Mich. 005, 72 Am. Dec. 58.

Minnesota.— Decorah First Nat. Bank v.

Holan, 63 Minn. 525, 65 N. W. 952 ; Montreal
Bank v. Richter, 55 Minn. 362, 57 N. W. 61

;

MacLaren v. Cochran, 44 Minn. 255, 46 N. W.
408; Merchants' Exch. Bank v. Luckow, 37

Minn. 542, 35 N. W. 434; Cummings v.

Thompson, 18 Minn. 246.

Jlftssottri.— Campbell v. Hoff, 129 Mo. 317,

31 S. W. 603; Henry v. Sneed, 99 Mo. 407,

12 S. W. 663, 17 Am. St. Rep. 580; Johnson

V. McMurry, 72 Mo. 278; Cass Co. v. Green,

66 Mo. 498; Jones v. Burden, 56 Mo. App.
199; Cannon v. Moore, 17 Mo. App. 92.

Montana.— Harrington v. Butte, etc., Min.
Co., 27 Mont. 1, 69 Pac. 102; Rossiter v.

Loeber, 18 Mont. 372, 45 Pac. 560; Thamling-

V. Duffey, 14 Mont. 567, 37 Pac. 363, 43 Am.
St. Eep. 658.

Nebraska.— Fawcett V. Powell, 43 Nebr.

437, 61 N. W. 586; Haggland v. Stuart, 29-

Nebr. 69, 45 N. W. 263.

New Hampshire.— Perkins v. Prout, 47

N. H. 387, 93 Am. Dec. 449; Clark v. Pease,
41 N. H. 414.

New -Jersey.— Haines i'. Merrill Trust Co.,
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and if the holders are partners the good faith of all must be shown.^ If the

transfer is made after maturity and fraud is shown slight circumstances will be
sufficient to imply notice.^ The burden of showing his good faith is on the

holder, where the fraud proved by defendant is that of an agent on his principal**

56 N. J. L. 312, 28 Atl. 796; Fifth Ward
Sav. Bank v. Jersey City First Nat. Bank,
48 N. J. L. 513, 7 Atl. 318; Merchants' Exeh.
Nat. Bank v. New Brunswick Sav. Inst., 33
N. J. L. 170 ; Duncan v. Gilbert, 29 N. J. L.

S21.

'New York.—^American Exch. Nat. Bank v.

New York Belting, etc., Co., 148 N. Y. 698,

43 X. E. 168; Franc v. Dickinson, 125 N. Y.

710, 26 N. E. 250, 34 N. Y. St. 864 [reversing

52 Hun (N. Y.) 373, 5 N. Y. Suppl. 303,

24 N. Y. St. 446] ; Canajoharie Nat. Bank v.

Diefendorf, 123 N. Y. 191, 25 N. E. 402, 33

N. Y. St. 389, 10 L. R. A. 676 [reversing 4
N. Y. Suppl. 262, 21 N. Y. St. 692] ; Vos-

burgh f. Diefendorf, 119 N. Y. 357, 23 N. E.

801, 29 N. Y. St. 448, 16 Am. St. Rep. 836;
Cahen v. Everitt, 67 N. Y. App. Div. 86, 73
N. Y. Suppl. 549; Strickland v. Henry, 66

N. Y. App. Div. 23, 73 X. Y. Suppl. 12.

North Carolina.— Commercial Bank v.

Burgwyn, 108 N. C. 62, 12 S. E. 952, 23 Am.
St. Eep. 49; Pugh v. Grant, 86 N. C. 39;

Jleadows r. Cozart, 76 N. C. 450.

North Dakota.— St. Thomas First Nat.

Bank v. Flath, 10 N. D. 281, 86 N. W. 867;

Eavicz V. Xiekells, 9 N. D. 536, 84 N. W.
353; Mooney v. Williams, 9 N. D. 329, 83

N. W. 237 ; Knowlton v. Schultz, 6 N. D. 417,

71 X. W. 550 ; Vickery v. Burton, 6 N. D. 245,

69 X. W. 193.

Ohio.— Davis v. Bartlett, 12 Ohio St. 534,

80 Am. Dec. 375; McKesson v. Stanberry, 3

Ohio St. 156.

Oregon.— Owens r. Snell, etc., Co., 29 Oreg.

483, 44 Pac. 827.

Pennsylvania.— Real Estate Invest. Co. v.

Eussel, 148 Pa. St. 496, 30 Wkly. Notes Cas.

(Pa.) 80, 24 Atl. 59; Gere v. Unger, 125 Pa.

St. 644, 24 \^"kly. Notes Cas. (Pa.) 7, 17

Atl. 511; Lereh Hardware Co. v. Colvmibia

First Nat. Bank, 109 Pa. St. 240; Battles v.

Laudenslager, 84 Pa. St. 446.

Rhode Island.— Third Nat. Bank v. Angell,

18 R. I. 1, 29 Atl. 500; Hazard v. Spencer,

17 R. I. 561, 23 Atl. 729.

South Dakota.— Spearflsh Bank v. Graham,

(S. D. 1902) 91 X^. W. 340; Kirby v. Ber-

guin, 15 S. D. 444, 90 X. W. 856; Dunn V.

Canton Nat. Bank, 11 S. D. 305, 77 N. W.
Ill; Jamison v. JIcFarland, 10 S. D. 574, 74

N. W. 1033; Landauer v. Sioux Falls Imp.

Co., 10 S. D. 205, 72 N. W. 467.

Tea;as.—Hart v. West, CI Tex. 184, 42 S. W.
544; Rische v. Planters' Nat. Bank, 84 Tex.

413, 19 S. W. 610 ; Blum v. Loggins, 53 Tex.

121; Hillebrant v. Ashworth, 18 Tex. 307;

People's Nat. Bank v. Mulkey, (Tex. Civ.

App. 1901) 61 S. W. 528.

Vermont.— Stevenson v. Gunning, 64 Vt.

601, 25 Atl. 697; McCaaker v. Enright, 64

Vt. 488, 24 Atl. 249, 33 Am. St. Eep. 938.

Compare Quinn v. Hard, 43 Vt. 375, 5 Am.
Rep. 284.

Virginia.— Lynchburg Nat. Bank v. Scott,

91 Va. 652, 22 S. E. 487, 50 Am. St. Rep. 860,

29 L. R. A. 827 ; Wilson v. Lazier, 11 Graft.

(Va.) 477; Vathir v. Zane, 6 Gratt. (Va.)

246.

Wisconsin.— Fuller v. Green, 64 Wis. 159,

24 N. W. 907, 54 Am. St. Eep. 600; Kinney v.

Kouse, 28 Wis. 183.

United States.— Thompson v. Sioux Falls

Nat. Bank, 150 U. S. 231, 14 S. Ct. 94, 37

L. ed. 1063; King r. Doane, 139 U. S. 166,

11 S. Ct. 465, 35 L. ed. 84; Stewart v. Lans-
ing, 104 U. S. 505, 26 L. ed. 866; Smith v.

Sac County, 11 Wall. (U. S.) 139, 20 L. ed.

102; Louisville, etc., E. Co. v. Ohio Valley
Imp., etc., Co., 57 Fed. 42.

England.— Tatam v. Haslar, 23 Q. B. D.

345 ; Eees v. Headforth, 2 Campb. 574 ; Dim-
can V. Scott, 1 Campb. 100; Bailey v. Bid-

well, 13 M. & W. 73.

Canada.—^Arnold v. Campbell, 18 Can. L. J.

289; WithaU t'. Euston, 7 L. C. Eep. 399,

5 E. J. E. Q. 327; Belanger v. Baxter, 6

Montreal Leg. N. 413, 12 Eev. L6g. 532;

Walters v. Mahan, 6 Montreal Leg. N. 316;

Exchange Bank v. Carle, 3 Montreal Q. B. 61,

31 L. C. Jur. 90, 15 Eev. Lgg. 250; Banque
Jacques Cartier v. Gagnon, 6 Quebec 88;
Dumas v. Baxter, 14 Rev. Leg. 496.

Compare Hancock v. Hale, 17 Fla. 808.

See 7 Cent. Dig. tit. " Bilb and Notes,"

§ 1683.

The payee of a forged note, having assigned
it, is conclusively presumed, in an action by
the assignee to recover the amount paid for

the note, to have knovpn that the paper was
not genuine (Ware v. McCormick, 96 Ky. 139,

16 Ky. L. Eep. 385, 28 S. W. 157, 959. See
also Jackson v. Commercial Bank, 2 Rob.
(La.) 128, 38 Am. Dec. 204; Dick v. Lever-
ich, 11 La. 573), and if defendant pleads that
the bill was given in renewal of a forgery,

which defendant aftei-ward discovered, the
burden of proving his good faith is thereby
thrown upon the holder (Mather v. Lord
Maidstone, 1 C. B. N. S. 273, 3 Jur. N. S.

112, 26 L. J. C. P. 58, 5 Wkly. Rep. 163, 87
E. C. L. 273).

38. Commercial Bank v. Paddick, 90 Iowa
63, 57 N. W. 687; Frank v. Blake, 58 Iowa
750, 13 N. W. 50.

So of a corporation as to all its officers.

Bennett State Bank v. Schloesser, 101 Iowa
571, 70 N. W. 705.

39. Taylor v. Mather, 3 T. R. 83, note a.

40. McLemore v. Cannon, 9 La. Ann. 22

;

Camden Safe Deposit, etc., Co. v. Abbott, 44

N. J. L. 257 ; Pool v. Watson, 50 N. Y. Super.

Ct. 53; Hazard v. Spencer, 17 E. I. 561, 23

Atl. 729.
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or of a partner on his firm ;*' but the presumption of bona fides is not rebutted
bj evidence that the depositor to whom a bank's check was originally given had
misappropriated the funds on account of which the check was drawn,*^ or that
the bill had been previously discounted at a usurious rate by the holder's step-

father.^ The burden of proving that the holder is a purchaser for value is shifted
to him on proof of duress of the drawer of the bill.^ In like manner evidence
that the maker was sick and intoxicated at the time of making the note/' that the
bill was given for a particular purpose and has been diverted from that purpose/^
that the paper was only delivered in escrow/' or that it was given for a patent
right, in disregard of statutory requirements,^ shifts the burden of showing good
faith to the holder.

(c) Want or Failure of Consideration.^'^ The burden of proving himself a
holder for value falls in some jurisdictions on plaintiff, upon proof of want of
original consideration for the paper, as well as upon proof of fraud,^ but in others
the rule is that proof of original want of consideration will not change the pre-

So by unauthorized accommodation (Web-
ster V. Howe Mach. Co., 54 Conn. 394, 8 Atl.

482; Credit Co. v. Howe Mach. Co., 54 Conn.
357, 8 Atl. 472, 1 Am. St. Rep. 123; Mc-
Lellan v. Detroit File Works, 56 Mich. 579,
23 N. W. 321; Elmira Second Nat. Bank v.

Weston, 31 N. Y. App. Div. 403, 52 N. Y.
Suppl. 315; Exchange Bank v. Monteath, 24
Barb. (N. Y.) 371), but the burden of proving
that it is accommodation paper is on defend-
ant (Cheever v. Pittsburgh, etc., R. Co., 150
N. Y. 59, 44 N. E. 701, 55 Am. St. Rep. 646,
34 L. R. A. 69; Martin v. Niagara Palls
Paper Mfg. Co., 44 Hun (N. Y.) 130).

41. District of Columbia.—Fisher v. Hume,
6 Mackey (D. C.) 9.

Illinois.— Charles v. Remick, 156 111. 327,

40 N. E. 970 (a retiring partner) ; Wright v.

Brosseau, 73 111. 381.

Uew York.— St. Nicholas Nat. Bank v.

Savcry, 45 N. Y. Super. Ct. 97 ; Clark v. Dear-
born, 6 Duer (N. Y.) 309.

Pennsylvania.— Real Estate Invest. Co. v.

Russel, 148 Pa. St. 496, 30 Wkly. Notes Cas.

(Pa.) 80, 24 Atl. 59.

United States.— National Exch. Bank v.

White, 30 Fed. 412.

Ungland.— Heath v. Sansom, 2 B. & Ad.
291, 22 E. C. L. 128.

42. Penn Bank v. Frankish, 91 Pa. St. 339.

43. Bassett v. Dodgin, 10 Bing. 40, 25
E. C. L. 28.

44. French v. Talbot Paving Co., 100 Mich.
443, 59 N. W. 166; Cummings v. Thompson,
18 Minn. 246; Clark v. Pease, 41 N. H. 414;
Duncan v. Scott, 1 Oampb. 100. See also
Rossiter v. Loeber, 18 Mont. 372, 45 Pac. 560

;

Strickland v. Henry, 66 N. Y. App. Div. 23,
73 N. Y. Suppl. 12; Douai v. Lutjens, 21
N. Y. App. Div. 254, 47 N. Y. Suppl. 659
[affirmed in 165 N. Y. 622, 59 N. E. 1121]

;

Chemical Nat. Bank v. Colwell, 14 Daly
(N. Y.) 361, 14 N. Y. St. 682.

45. Holland v. Barnes, 53 Ala. 83, 25 Am.
Rep. 595; Hale V. Brown, 11 Ala. 87.

46. Alabama.— Morton v. New Orleans,

etc., R. Co., etc., Assoc, 79 Ala. 590.

California.— Sperry v. Spaulding, 45 Cal.

544.

[XIV, E, 1, e, (ii), (b)]

Illinois.— Kirchoff v. Goezlin, 30 111. App.
190.

^^

Iowa.— Union Nat. Bank v. Barber, 56
Iowa 559, 9 N. W. 890.

New York.— American Exch. Nat. Bank i'.

New York Belting, etc., Co., 148 N. Y. 698,
43 N. E. 168 [affirming 74 Hun (N. Y.) 446,
26 N. Y. Suppl. 822, 56 N. Y. St. 185] ; Nick-
erson v. Ruger, 76 N. Y. 279; Farmers', etc.,

Nat. Bank v. Noxon, 45 N. Y. 762; Western
Nat. Bank v. Wood, 64 Hun (N. Y.) 635, 19
N. Y. Suppl. 81, 46 N. Y. St. 649; Hale v.

Shannon, 57 Hun (N. Y.) 466, U N. Y.
Suppl. 129, 32 N. Y. St. 1079; Grocer's Bank
V. Penfield, 7 Hun (N. Y.) 279 [affirmed in
69 N. Y. 502, 25 Am. Rep. 231] ; Rochester
V. Taylor, 23 Barb. (N. Y.) 18; Ross v. Be-
dell, 5 Duer (N. Y.) 462; Berman v. Zucker-
man, 22 Misc. (N. Y.) 744, 49 N. Y. Suppl.
1070; Marine v. Peyser, 6 Misc. (N. Y.) 540,
27 N. Y. Suppl. 226, 58 N. Y. St. 13; Ives
V. Jacobs, 1 N. Y. Suppl. 330, 17 N. Y. St.

843, 21 Abb. N. Cas. (N. Y.) 151.

Pennsylvania.— Dyer v. Adams, 1 Wkly.
Notes Cas. (Pa.) 146; Riter v. Reed, 2 Phila.
(Pa.) 342, 14 Leg. Int. (Pa.) 292.

South Dakota.— Landauer «. Sioux Falls
Imp. Co., 10 S. ,D. 205, 72 N. W. 467.

West Virginia.— Union Trust Co. i;. Mc-
Clellan, 40 W. Va. 405, 21 S. E. 1025.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1684.

47. Vallett v. Parker, 6 Wend. (N. Y.)
615; Lamb v. Burke, 132 Pa. St. 413, 20
Atl. 685.

48. New V. Walker, 108 Ind. 365, 9 N. E.
386, 58 Am. Rep. 40.

49. See also supra, XIV, E, 1, c, (iii)

.

50. Alabama.— Battle v. Weems, 44 Ala.

105; Ross V. Dinkard, 35 Ala. 434; Thomp-
son V. Armstrong, 7 Ala. 256; Marston v.

Forward, 5 Ala. 347.

Florida.— Livingston v. Cooper, 22 Fla.

292.

Louisiana.—^Martin v. Donovan, 15 La. Ann.
41; Harrison v. Poole, 4 Rob. (La.) 193.

Maine.— Small v. Clewiey, 62 Me. 155, 16

Am. Rep. 410.

Massachusetts.— Huntington v. Shute, 180
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sumption of Tyona fides.^^ In like manner mere evidence of failure of considera-

tion^' or partial failure of consideration^^ is not sufficient to throw upon the

Mass. 371, 62 N. E. 380; Perley v. Perley, 144
Mass., 104, 10 N. E. 726; Smith v. Edgeworth,
3 Allen (Mass.) 233; Estabrook v. Boyle, 1

Allen (Mass.) 412; Black River Sav. Bank
V. Edwards, 10 Gray (Mass.) 387; Burnham
•i!. Allen, 1 Gray (Mass.) 496: Delano v.

Bartlett, 6 Cush. (Mass.) 364.

Mwhiqan.— Dowagiao Citv Bank v. Dill, 84
Midi. 549, 47 N. W. 1109: Manistee Nat.
Bank v. Seymour, 64 Mich. 59, 31 N. W. 140;
Teahody v. McAvoy, 23 Mich. 526; Baton v.

doit, 5''Mich. 505, 72 Am. Dec. 58.

Missouri.— Bogie v. Nolan, 96 Mo. 85, 9

S. W. 14.

'NcXirasha.— Search v. Miller, 9 Nehr. 26, 1

N. W. 975.

S«e 7 Cent. Dig. tit. "Bills and Notes,"
§ 1'654.

So as to a note payable to bearer so far as
to show that he is not the real payee but a
later holder. Bissell v. Morgan. 11 Cush.
(Mass.) 198.

51. Arkansas.— Trader v. Chidester, 41
Ark. 242, 48 Am. Rep. 38.

Indiana.— Shirk v. Mitchell, 137 Ind. 185,

36 N. E. 850 ; Galvin v. Meridian Nat. Bank,
129 Ind. 439, 28 N. E. 847. Compare Zook
v. Simonson, 72 Ind. C3.

Maryland.— Ellieott v. Martin, 6 Md. 509,

61 Am. Dec. 327.

Pennsylvania.— Dingman v. Amsink, 77 Pa.
St. 114: Gray v. Kentucky Bank, 29 Pa. St.

365; Albrecht v. Strimpler, 7 Pa. St. 476;
Brown v. Street, 6 Watts & S. (Pa.) 221;
Knight V. Pugh, 4 Watts & S. (Pa.) 445, 39

Am. Dec. 99.

Virginia.— Wilson v. Lazier, 11 Gratt.

(Va.) 477.

United States.—Goetz v. Kansas City Bank,
119 U. S. 551, 7 S. Ct. 318, 30 L. ed. 515.

England.—Whitaker v. Edmunds, 1 A. & E.

638, i M. & Rob. 366, 28 E. C. L. 301 [modi-

fying Heath v. Sansom, 2 B. & Ad. 291, 22

E. C. L. 128].

See 7 Cent. Dig. tit. "Bills and Notes,"

5 1654.

Accommodation paper.— The burden of

proof as to the holder's good faith is not

changed to his shoulders by mere evidence

that the instrument was accommodation
paper (Hinkley v. St. Louis Fourth Nat.

Bank, 77 Ind. 475; Harger v. Worrall, 69

N. Y. 370, 25 Am. Rep. 206; Ross v. Bedell,

5 Diier (N. Y.) 462; Whittaker v. Edmunds,
1 A. & E. 638, 1 M. & Rob. 366, 28 E. C. L.

301; Percival v. Prampton, 2 C. M. & R.

180, 3 Dowl. P. C. 748, 4 L. J. Exch. 139, 5

Tyrw. 579 ; Mills r. Barber, 5 Dowl. P. C. 77,

2 Gale 5, 5 L. J. Exch. 204, 1 M. & W. 425;

Clark V. Holmes, 2 F. & F. 79 ; Jacob r.

Hungate, 1 M. & Rob. 445) ; and this has

been"' he'd to be the rule notwithstanding

plaintiff's admission of the fact on the rec-

ord (Smith V. Martin, C. & M. 58, 1 Dowl.

N. S. 418, 11 L. J. Exch. 129, 9 M. & W. 304,

41 E. C. L. 37; Edmunds v. Groves, 5 Dowl.

P. C. 775, 1 Jur. 592, 6 L. J. Exch. 203,

M. & H. 211, 2 M. & W. 642; Fearn v.

Filica, 14 L. J. C. P. 15, 7 M. & 6. 513, 8

Scott N. R. 241, 49 E. C. L. 513. And see

Clark V. ITiayer, 105 Mass. 216, 7 Am. Rep.
511, holding that one who takes a promissory
note in good faith, for value, before its ma-
turity, with knowledge of the previous death
of its maker, and without notice that it is

an accommodation note, may recover on it

against the maker's estate, even if the in-

dorser for whose accommodation it was made
put it into circulation fraudulently as against
the maker ) , but proof that the indorsement
was an unauthorized accommodation by a
partnership shifts the burden (Elmira Sec-

ond Nat. Bank v. Weston, 31 N. Y. App. Div.

403, 52 N. Y. Suppl. 315).

Debt of third person.— Although a. note has
been shown to have been given for the debt
of a third person the purchaser is prima facie

a holder in good faith. Chicago, etc., R. Co.

V. Edson, 41 Mich. 673, 3 N. W. 176.

On proof of there being no original con-

sideration for the paper, it has been held
that plaintiff must show himself to be a.

holder for value; and, he having done so, the
burden is then shifted back to the maker to

show that he had notice of the want of con-

sideration at the time of purchasing the
paper. Davis v. Bartlett, 12 Ohio St. 534,

80 Am. Dec. 375. But in Maine, on proof that
the note was for the sale of liquor, in viola-

tion of the statute, the holder need only prove
that he paid value for it. Baxter v. Ellis, 57
Me. 178.

52. Indiana.— Shirk v. Mitchell, 137 Ind.

185, 36 N. E. 850.

Kansas.— See MacRitchie v. Johnson, 49
Kan. 321, 30 Pac. 477.

Kentucky.— McCartv v. Louisville Bank-
ing Co., 100 Ky. 4, 18 Ky. L. Rep. 569, 37
S. W. 144.

Louisiana.— Citizens' Bank v. Strauss, 26
La. Ann. 736.

Mississijypi.— Winstead r. Davis, 40 Miss.,

785.

Nebraska.— Battle Creek Nat. Bank v. Mil-

ler, 51 Nebr. 156, 70 N. W. 933; Crosby ^v

Ritebey, 47 Nebr. 924, 66 N. W. 1005.

New York.— Mechanics', etc., Nat. Bank v.

Crow. 60 N. Y. 85; Many v. Disbrow, 2 N. Y.
I^g. Obs. 88.

Pennsylvania.— Clarion Second Nat. Bank
V. Morgan, 165 Pa. St. 199, 35 Wkly. Notes.

Cas. (Pa.) 484, 30 Atl. 957, 44 Am. St. Rep.
652; Lerch Hardware Co. v. Columbia First,

Nat. Bank, (Pa. 1886) 5 Atl. 778.

South Carolina.— McCaskill v. Ballard, 8
Rich. (S. C.) 470.

Texas.— Herman v. Gunter, 83 Tex. 66, 18

S. W. 428, 29 Am. St. Rep. 632; McAlpin r.

Finch, 18 Tex. 831; Watson v. Flanagan, 14

Tex. 354.

53. Tew V. Labiche, 4 La. Ann. 526 ; Ding*
man v. Amsink, 77 Pa. St. 114.

[XIV, E, 1. e, (ii). (c)]
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liolder the burden of proving that he obtained the paper in good faith. If, how-
ever, the original consideration is shown to have been illegal, the presumption is

against the liolder, and he must prove himself to be a purchaser for value.^

f. Presentment, Demand, Protest, and Notice— (i) Phesentmunt and
Demand— (a) In General. In an action against an indorser of a demand note
the burden is on plaintiff to show a demand on the maker within a reasonable
time.^^

(b) Effect of Delay. Injury to the drawer of a bill or cheek will be pre-
sumed from delay in making presentment and must be disproved by the holder.^"

54. California.— Graham v. Larimer, 83
Cal. 173, 23 Pac. 286; Fuller v. Hutchings,
10 Cal. 523, 70 Am. Dec. 746.

Indiana.— New v. Walker, 108 Ind. 365, 9

N. E. 386, 58 Am. Rep. 40; Springfield State

Nat. Bank v. Bennett, 8 Ind. App. 679, 36
N. E. 551.

Iowa.— Rock Island Nat. Bank v. Nelson,

41 Iowa 563.

Maine.— Wing v. Martel, 95 Me. 535, 50
.\tl. 705; Wing V. Ford, 89 Me. 140, 35 Atl.

1023 ; Cottle v. Cleaves, 70 Me. 256 ; Swett v.

Hooper, 62 Me. 54.

Massachusetts.— Emerson v. Bums, 114
Mass. 348; Smith v. Edgworth, 3 Allen
(Mass.) 233; Holden v. Cosgrove, 12 Gray
(Mass.) 216; Sistermans v. Field, 9 Gray
(Mass.) 331.

Michigan.—Goodrich v. McDonald, 77 Mich.
486. 43 N. W. 1019; Bottomley v. Goldsmith,
36 Mich. 27; Paton v. Coit, 5 Mich. 505, 72
Am. Dec. 58.

tJew Hampshire.—Garland v. Lane, 46
N. H. 245.

A'eiu York.— Porter v. Knapp, 6 Lans.
(N. Y. ) 125. Compare Cowing v. Altman,
71 N. Y. 435, 27 Am. Rep. 70, holding that
where a checlc is given for an illegal consid-

eration, the burden of showing that the trans-

feree had notice of its infirmity is upon the
p.arty assailing the validity of the check.

United l^tates.— Marion County v. Clark,
94 U. S. 278, 24 L. ed. 59; Shain v. Goodwin,
40 Fed. 564.

England.— Wyat v. Campbell, M. & M. 80,

22 E. C. L. 478 ; Bailey v. Bidwell, 13 M. & W.
73.

Sec 7 Cent. Dig. tit. "Bills and Notes,"
§ 1680.

So where it is shown that the note was
given in renewal of a note given originally
for an illegal sale of liquor. Holden v. Cos-
grove, 12 Gray (Mass.) 216.

This is also true on proof of original usury
(Smith V. Mohr, 64 Mo. App. 39; McDonald

-». Aufdengarten, 41 Nebr. 40, 59 N. W. 762;
Suiter V. Pari: -Tat. Bank, 35 Nebr. 372, 53
N. W. 205; Colby v. Parker, 34 Nebr. 510,
52 N. W. 693; Lincoln Nat. Bank v. Davis,
25 Nebr. 376, 41 N. W. 281; Knox v. Wil-
liams, 24 Nebr. 630, 39 N. W. 786, 8 Am. St.

Rep. 220; Darst v. Backus, 18 Nebr. 231, 24
N. W. 681 ; Olmsted v. New England Mortg.
Security Co., 11 Nebr. 487, 9 N. W. 650;
Wortendyke v. Meehan, 9 Nebr. 221, 2 N. W.
339; Seymour v. Strong, 1 Hill (N. Y.) 563) ;

of illegal issue of a bond (Lytle v. Lansing,

[XIV, E, 1, e, (ii) (c)]

147 U. S. 59, 13 S. Ct. 254, 37 L. ed. 78;
John Hancock Mut. L. Ins. Co. v. Huron, 80
Fed. 652 ) , or of the misapplication of pro-
ceeds of a bond (Gilman v. New Orleans, etc.,

R. Co., etc., Assoc, 72 Ala. 566; Reid v.

Mobile Bank, 70 Ala. 199).
55. Merritt v. Jackson, 181 Mass. 69, 62

N. E. 987.

Prima facie evidence of demand, a subse-
quent promise to pay, or payment actually
made on account (Brennan v. Lowry, 4 Daly
(N. Y.) 253; Hall v. Freeman, 2 Nott & M.
(S. C.) 479, 10 Am. Dec. 621; Vaughan v.

Fuller, 2 Str. 1246), a letter from the drawer
of a bill asking for indulgence and promising
to pay it (Croxen v. Worthen, 2 H. & H. 12,

3 Jur. 290, 8 L. J. Exch. 158, 5 M. & W. 5),
or a subsequent admission of the dishonor of

the bill with a promise to pay, even without
proof that the indorser knew that no demand
had been made (Tebbetts v. Dowd, 23 Wend.
(N. Y.) 379) is prima facie evidence of a
demand; and where a note was payable three

months after sight, with interest, and interest

payments were indorsed on it for several

years, this was held to be presumptive evi-

dence of due presentment before interest was
paid (Way v. Bassett, 5 Hare 55, 10 Jur. 89,

15 L. J. Ch. 1, 26 Eng. Ch. 55).

Confessing a judgment to the holder of a
promissory note is prima facie evidence of

demand and notice or of a waiver, but this

may be explained away by evidence of fraud
or mistake. Richter v. Selin, 8 Serg. & R.
(Pa.) 425.

56. Stevens v. Park, 73 111. 387 ; Arnold v.

Mangan, 89 111. App. 327; Knight v. Duns-
more, 12 Iowa 35; Commercial Bank v.

Hughes, 17 Wend. (N. Y.) 94; Planters' Bank
V. Keesee, 7 Heisk. (Tenn.) 200; Planters'

Bank v. Merritt, 7 Heisk. (Tenn.) 177. See
also Kirkpatriok v. Puryear, 93 Tenn. 409, 24
S. W. 1130, 22 L. R. A. 785, holding that

where an indorsed check which has been ac-

cepted as payment of a debt is not duly pre-

sented for payment, and is not paid because of

the failure of the bank on which it was drawn,
the burden of proof, in an action on the orig-

inal debt, shifts to the holder to show that
the debtor was not injured by such delay.

But see Bradford v. Fox, 38 N. Y. 289 [re-

versing 39 Barb. (N. Y.) 203, 16 Abb. Pr.

(N. Y. ) 51], to the effect that where a cred-

itor receives his debtor's bank check for the
amount due, but fails to present it for pay-
ment, the burden is on the debtor to show that
injury resulted to him from such neglect, in
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(c) Titne of Demand. Where the hour of making demand is not stated in a

notary's certilicate of protest it will be presumed to have been made in reasonable

business hours.^''

(ii) Protsst and Notice— (a) In Oeneral. There is no presumption that

notice has been given to the drawer or indorser and the burden of proof is on
the holder to show that he has given notice or has failed only after due diligence.^

The burden is also on the holder to show that the notice was given in due time.'''

(b) Effect of Delay or Failure. A drawer of a bill will be presumed to have
been prejudiced by want of notice of non-acceptance.™ Injury will further be

presumed from the fact of negligence in giving notice of dishonor,*' especially if

the accepter or maker was solvent at the maturity of the bill or note and after-

ward became insolvent.**

(c) Excuse For Delay or Failure. The burden of proving an excuse for

an action against him on the original indebt-

edness.

Lack of funds.—• In an action on a check,
where plaintiff shows that there were no
funds in the bank to pay it, the burden as to

proof of injury or no injury because of laches

in presenting the check or failure to notify

the drawer of its non-payment is shifted from
plaintiff to defendant. McClain v. Lowther,
35 W. Va. 297, 13 S. E. 1003. So if the

holder shows that the drawer has himself
drawn out the funds against which the check
was drawn or that the drawer was solvent

when the check was presented the burden is

shifted on the drawer to show that he has
sustained damage. Planters' Bank v. Merritt,

7 Heisk. (Tenn.) 177.

57. Fleming v. Pulton, 6 How. (Miss.)

473; De Wolf v. Murray, 2 Sandf. (N. Y.)
166.

A like presumption will be made from an
averment in plaintiff's declaration that de-

mand was made at tlie bank and payment re-

fused by the cashier. Keed v. Wilson, 41

N. J. L. 29.

A statement of presentment, made " after

the time limited for payment had expired,"

will be presumed to have been made at the

proper time. Skelton v. Dustin, 92 111. 49.

58. Alabama.— German Security Bank v.

McGarry, i06 Ala. 633, 17 So. 704; Isbell v.

Lewis, 98 Ala. 550, 13 So. 335; Flowers v. Bit-

ting, 45 Ala. 448; Eives v. Parmley, 18 Ala.

256.

Connecticut.— Lockwood v. Crawford, 18

Conn. 361.

Florida.— Robinson v. Aird, (Fla. 1901)

29 So. 633; Marks v. Boone, 24 Fla. 177, 4

So. 532.

Iowa.— McKewer v. Kirtland, 33 Iowa 348.

Kentucky.— Hager v. Boswell, 4 J. J.

Marsh. (Ky.) 61.

Louisiana.— Miller v. Whitfield, 16 La.

Ann. 10; State Bank v. Morgan, 13 La. Ann.
598; Ducros v. Jacobs, 10 Rob. (La.) 453;

Tickner v. Roberts, 11 La. 14, 30 Am. Dec.

706.

Mississippi.— American L. Ins., etc., Co. v.

Emerson, 4 Sm. & M. (Miss.) 177.

Missouri.— Rolla State Bank v. Pezoldt,

95 Mo. App. 404, 69 S. W. 51.

New York.— Requa v. Guggenheim, 3 Lans.

[16]

(N. Y.) 51; Jones v. Pridham, 3 E. D. Smith
(N. Y.) 155.

Tennessee.— Barr r. Marsh, 9 Yerg. (Tenn.)
253.

Texas.— Earnest v. Taylor, 25 Tex. Suppl.
37.

Virginia.— Early v. Preston, 1 Patt. & H.
(Va.) 228.

West Virginia.— Peabody Ins. Co. v. Wil-
son, 29 W. Va. 528, 2 S. B. 888.

Wisconsin.— Eaton v. McMahon, 42 Wis.
484.

See 7 Cent. Dig. tit. "Bills anfl Notes,"

§ 1689.

A plea which denies that notice has been
received is presumptively a good defense, al-

though the declaration avers that notice was
given. MePherson v. Allegheny Nat. Bank,
96 Pa. St. 135.

59. Kentucky.— Brown v. Hall, 2 A. K.
Marsh. (Ky.) 599.

Louisiana.— Cooley v. Shannon, 20 La.
Ann. 548.

Maryland.— Whiteford v. Burckmyer, 1

Gill (Md.) 127, 39 Am. Dec. 640.

New Hampshire.— Carter v. Burley, 9

N. H. 558.

Virginia.— Friend v. Wilkinson, 9 Gratt.

(Va.) 31; Brown v. Ferguson, 4 Leigh (Va.)

37, 24 Am. Dec. 707; Early v. Preston, 1

Patt. & H. (Va.) 228.

England.— Lav/son v. Sherwood, 1 Stark.

314, 2 E. C. L. 124.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1689.

Receipt of notice.— Proof that a bill was
duly protested and that diligence was used
in giving notice raises a, presumption that

such notice was duly 'received by the parties

sought to be charged. Dickins v. Beal, 10

Pet. (U. S.) 572, 9 L. ed. 538.

60. Crawford v. Louisiana State Bank, 1

Mart. N. S. (La.) 214; Austin v. Rodman,
8 N. C. 194, 9 Am. Dec. 630.

61. Whitfield v. Savage, 2 B. & P. 280;
Orr V. Maginnis, 7 East 359, 3 Smith K. B.

328; Claridge v. Dalton, 4 M. & S. 226, 16

Rev. Rep. 440.

62. Holbrow v. Wilkins, 1 B. & C. 10, 2

D. & R. 59, 1 L. J. K. B. O. S. 11, 25 Rev.
Rep. 285, 8 E. C. L. 5; Philips v. Astling,

2 Taunt. 206.

[XIV. E, 1, f, (II), (C)]
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delay ^ or failure to make due presentment or give due notice ** of dishonor is on
the holder.

(d) New Promise After Dishonor!^ A promise of payment made after dis-

honor by the indorser or drawer or an acknowledgment equivalent to such a

promise is prima facie evidence of due notice,'* it being assumed that he knows

63. U. S. V. Barker, 12 Wheat. (U. S.)

559, 6 L. ed. 728 laffwrnwig 4 Wash. (U. S.)

464, 24 Fed. Cas. No. 14,520].

Collecting bank.— In an action against

bankers or collecting agents to recover dam-
ages for their neglect to present a note in-

trusted to them for collection, or give notice

of non-payment to the indorsers, the burden
of proof is on defendants to show the insol-

vency of the indorsers, if they rely on that

fact as a defense. Coghlan v. Dinsmore, 9

Bosw. (N. Y.) 453. And in an action against

a bank on a note taken for collection for fail-

ure to protest, the burden of proof rests with
the bank to show that the notary made the

proper demand on the maker of the note,

either at his place of business or at his resi-

dence. Ellsworth V. Gunton, 2 Hayw. & H.
(U. S.) 21, 30 Fed. Cas. No. 18,294.

64. Alabama.— Isbell v. Lewis, 98 Ala.

550, 13 So. 335; Rives V. Parmley, 18 Ala.

256.

Kentucky.— Hager r. Boswell, 4 J. J.

Marsh. (Ky.) 61.

Louisiana.— Miller v. Whitfield, 16 La.

Ann. 10.

Maryland.— Brandt v. Mickle, 28 Md. 436

;

Duvall V. Farmers Bank, 9 Gill & J. (Md.)

31.

Mississippi.-— Stiles v. Inman, 55 Miss.

469; Richie v. McCoy, 13 Sm. & M. (Miss.)

541.

Missouri.— Martin v. Grabinsky, 38 Mo.

App. 359.

North Carolina.— Asheville Nat. Bank v.

Bradley, 117 N. C. 526, 23 S. E. 455; Denny
V. Palmer, 27 N. C. 610.

Tennessee.—Barr v. Marsh, 9 Yerg. ( Tenn.

)

253.

Texas.— Earnest v. Taylor, 25 Tex. Suppl.

37.

Virginia.— Early v. Preston, 1 Patt. & H.
(Va.) 228.

West Virginia.— Peabody Ins. Co. v. Wil-

son, 29 W. Va. 528, 2 S. E. 888.

Wisconsin.— Eaton v. McMahon, 42 Wis.

484.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1691.

Removal from state.— In an action by the

indorsee against the indorser of a note, which
was not presented to the maker for payment
at maturity, the burden is on plaintiiT to

show that the maker had then removed from
the state, or that due diligence was used to

find him or ascertain his place of residence.

Eaton V. McMahon, 42 Wis. 484.

Want of funds.— The burden of proof is on
the holder of a bill to show that the drawer
had no funds in the drawee's hands in order

to excuse want of notice. Thompson v. Stew-
art, 3 Conn. 171, 8 Am. Deo. 168; Baxter v.

[XIV, E, 1, f, (II), (c)]

Graves, 2 A. K. Marsh. (Ky.) 152, 12 Am.
Dec. 374; Ralston v. Bullits, 3 Bibb (Ky.)
261; Blum v. Bidwell, 20 La. Ann. 43. But
if the drawer of a bill, who has no funds in

the hands of the drawee, relies on the defense
that he, notwithstanding such fact, had rea-

sonable ground to believe that his draft would
be honored, such fact must be shown by him.
Burnham r. Spring, 22 Me. 495; Wood r. Mc-
Means, 23 Tex. 481. See also Sullivan v.

Deadman, 23 Ark. 14.

65. As waiver of demand and notice see

infra, XIV, E, 1, f, (m), (B).

66. Alabama.— Kennon v. McEea, 7 Port.

(Ala.) 175.

Arka/nsas.-—-Walker v. Walker, 7 Ark. 542.

Connecticut.— Breed v. Hillhouse, 7 Conn.
523.

nUnois.— Tobey v. Berly, 26 111. 426.

Indiana.— Washer v. White, 16 Ind. 136.

Iowa.— Dubuque First Nat. Bank ;;. Car-

penter, 34 Iowa 433.

Kentucky.— Higgins v. Morrison, 4 Dana
(Ky.) 100; Ralston v. BuUitts, 3 Bibb (Ky.)
261.

Louisiana.— Oglesby v. The D. S. Stacy,

10 La. Ann. 117 (holding that where the in-

dorser " admits the justice of the claim

"

after suit brought, it is evidence against him
of due notice of waiver) ; Debuys v. Mollere,

3 Mart. N. S. (La.) 318, 15 Am. Dec. 159.

Maimc.— McPhetres v. Halley, 32 Me. 72.

Maryland.— Lewis v. Brehme, 33 Md. 412,

3 Am. Rep. 190. See also Long v. Crawford,
18 Md. 220.

Massachusetts.— Harrison v. Bailey, 99

Mass. 620, 97 Am. Dec. 63; Martin v. Inger-

soU, 8 Pick. (Mass.) 1.

Michigan.— Newberry v. Trowbridge, 13

Mich. 263.

Mississippi.— Bibb v. Peyton, 1 1 Sm. & M.
(Miss.) 275; Moore v. Ayres, 5 Sm. & M.
(Miss.) 310; Robbins v. Pinckard, 5 Sm. & M.
(Miss.) 51; Offit v. Vick, Walk. (Miss.) 99

(an acknowledgment that he had received no-

tice and " supposed he would have to provide

for the bill").

Missouri.— Harness v. Davies County Sav.

Assoc, 46 Mo. 357 (where the drawer said

that he knew the bill was not paid and that
"it should be met if presented again");
Dorsey v. Watson, 14 Mo. 59; Mense v. Os-

bern, 5 Mo. 544 ( a promise to pay " when he
got the money from the maker in threS

months") ; Pratte v. Hanly, 1 Mo. 35.

New Eampshire.— Hibbard v. Russell, 16

N. H. 410, 41 Am. Dec. 733, where the in-

dorser told the holder to present it again
and that if the maker did not pay he " sup-

posed he would have to."

New York.—^AUeman v. Bowen, 61 Hun
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whether notice has been given him or not;^'' but such promise is presumptive,

and not conclusive, evidence, and raises a question of fact for the jury to deter-

mine.^ By taking up a note after protest and giving an absolute bond for the

payment of the money the indorser admits that he received notice and the bui'den

of proving the contrary is afterward on him,; ^' and a promise to pay part of tlie

amount of a dishonored bill™ or an offer to secure the holder if he would take

half the amount ''^
is also prima facie evidence of due notice. Notice may also

be presumed from part payment after maturity,"^ but this presumption, although
such payment is not conti-adicted, is not binding upon the jury.'^

(N. Y.) 30, 15 N. Y. Suppl. 318, 39 N. Y.
St. 822; Patterson v. Stettauer, 40 N. Y.
Super. Ct. 54; Brennan v. Lowry, 4 Daly
(]Sr. Y.) 253; Smith v. Unangst, 20 Misc.

(N. Y.) 564, 46 N. Y. Suppl. 340; Harral v.

Sternberger, 17 Misc. (N. Y.) 274, 40 N. Y.
Suppl. 353 ; Scott v. Parker, 5 N. Y. Suppl.
753, 25 N. Y. St. 865; Tebbetts v. Dowd, 23
Wend. (N. Y.) 379; Pierson v. Hooker, 3

Johns. (N. Y.) 68, 3 Am. Dec. 467.
Ohio.— See Hudson v. Wolcott, 39 Ohio St.

618; Myers v. Standart, 11 Ohio St. 29 (a
promise to pay in spite of an alleged defect
which was not such in reality)

.

Pennsylvania.— Oxnard v. Varnum, 111 Pa.
St. 193, 2 Atl. 224, 56 Am. Rep. 255; Loose
V. Loose, 36 Pa. St. 538.
Rhode Island.— Glaser v. Rounds, 16 R. I

235, 14 Atl. 863.

South Carolina.— Schmidt v. Radcliffe, 4

Strobh. (S. C.) 296, 53 Am. Dec. 678.
Vermont.— Seymour v. Brainerd, 66 Vt.

320, 29 Atl. 462 ; Nash v. Harrington, 1 Aik.
(Vt.) 39.

Virginia.— Walker v. Laverty, 6 Munf.
(Va.) 487.

United States.— U. S. Bank v. Layman, 1

Blatchf. (U. S.) 297, 2 Fed. Gas. No. 924,

20 Vt. 666, 11 Law Rep. 156; Sherman v.

Clark, 3 McLean (U. S.) 91, 2i Fed. Cas.

No. 12,763.

England.— Brownell v. Bonney, 1 Q.B. 39,

5 Jur. 6, 10 L. J. Q. B. 71, 4 P. & D. 523,

41 E. C. L. 427 (promises to pay irrespective

of the informality of the notice) ; Ex p.

Lowenthal, L. R. 9 Ch. 591, 43 L. J. Bankr
83, 30 L. T. Rep. N. S. 668 ; Killby v. Rochus
sen, 18 C. B. N. S. 357, 114 E. C. L. 357
Cordery v. Colvin, 14 C. B. N. S. 374, 9 Jur
N. S. 1200, 32 L. J. C. P. 210, 8 L. T. Rep
N. S. 245, 108 E. C. L. 374; Potter v. Ray-
worth, 13 East 417; Lundie v. Robertson, 7

East 231; Bartholomew v. Hill, 7 H. cfe N.

1040; Norris v. Solomonson, 3 Hodges 14, 1

Jur. 55, 6 L. J. C. P. 100, 4 Scott 257, 36
E. C. L. 586 (where the drawer said he knew
the bill was not paid and " would call

and arrange it"); Patterson v. Becher, 6

Moore C. P. 319, 17 E. C. L. 484; Wood v.

Brown, 1 Stark. 217, 2 E. C. L. 88 (where
the drawer wrote a letter to the holder, say-

ing that the bill would be satisfied next
term) ; Vaughan v. Fuller, 2 Str. 1246.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1694.

If a party admits his liability after dis-

honor of the instrument (Gawtry v. Doane,

48 Barb. (N. Y.) 148 [affirmed in 51 N. Y.

84]; Keeler v. Bartine, 12 Wend. (N. Y.)
110; Rabey v. Gilbert, 6 H. & N. 536; Mills

V. Gibson, 16 L. J. C. P. 249; Jackson v. Col-

lins, 17 L. J. Q. B. 142), or after action

brought (Hopley v. Dufresne, 15 East 275,

13 Rev. Rep. 463), it is prima facie evidence
of notice.

67. McPhetres v. Halley, 32 Me. 72.

68. Lewis v. Brehme, 33 Md. 412, 3 Am.
Rep. 190; Morgan v. Wolstencroft, 1 Pa.
Super. Ct. 13, 37 Wkly. Notes Cas. (Pa.)

293; Blodgett v. Durgin, 32 Vt. 361; Com-
mercial Bank v. Clark, 28 Vt. 325; Brownell
V. Bonney, 1 Q. B. 39, 5 Jur. 6, 10 L. J. Q. B.

71, 4 P. & D. 523, 41 E. C. L. 427; Hicks v.

Duke of Beaufort, 1 Am. 56, 4 Bing. N. Cas.
229, 2 Jur. 255, 7 L. J. C. P. 131, 5 Scott
598, 33 E. C. L. 684; Pickin v. Graham, 1

Cr. & M. 725, 2 L. J. Exch. 253, 3 Tyrw. 923

;

Booth V. Jacobs, 3 L. J. K. B. 134, 3 N. & M.
351, 28 E. C. L. 610.

The burden of proof is on an indorser, who
seeks to avoid such promise on the ground of

mistake. Schmidt v. Radcliffe, 4 Strobh.
(S. C.) 296, 53 Am. Dec. 678.
69. Mills V. Rouse, 2 Litt. (Ky.) 203.

70. Horford v. Wilson, 1 Taunt. 12.

71. Dixon V. Elliott, 5 C. & P. 437, 24
E. C. L. 644.

From such offer a jury may infer eitl.er

due notice or waiver of laches (Columbia
Bank v. Mackall, 2 Cranch C. C. (U. S.) 631,
2 Fed. Cas. No. 873), and the jury may draw
an inference of notice from part payment by
the drawer or indorser (Horford v. Wilson, 1

Taunt. 12), and their verdict, finding a de-

mand and notice on such evidence, will be sus-

tained (Bibb V. Peyton, 11 Sm. & M. (Miss.)

275).

Security given by an indorser for thn
amount of the note, after its dishonor, it

seems, raises a strong presumption of notice
or a waiver of the want of it. Union Bank r.

Govan, 10 Sm. & M. (Miss.) 333.
72. Gazzo v. Baudoin, 10 La. Ann. 157;

Frost V. Harrison, 8 La. Ann. 123; Bibb v.

Peyton, 11 Sm. & M. (Miss.) 275; Seymour
V. Brainerd, 66 Vt. 320, 29 Atl. 462.

73. Bell V. Frankis, 11 L. J. C. P. 300, 4
M. & G. 446, 5 Scott N. R. 460, 43 E. C. L.
234.

The presumption so raised cannot be con-
tradicted after verdict upon it by evidence
that the payment was made without notice
having been duly given. Cornwall v. Gould,
4 Pick. (Mass.) 444.

[XIV, E, 1, f, (II), (d)]
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(k) Notice hj Mail. Depositing in the post-office a properly addressed, pre-

paid letter, containing a notice of protest raises a presumption that the notice
reached its destination by due course of mail.'* The postmark on a letter is also

prima facie evidence of the time when the notice was mailed,'' although not
conclusive.'"

(p) Authority of Notary. The authority of the notary to give notice of dis-

honor is to be inferred from the fact thai; the bill was in his possession."

(g) Residence of Indorser. The residence of a party to a bill or note is pre-

sumed, for the purpose of notice of dishonor, to be the same as it was at the time
he signed the instruments,'^ although he may have removed from that place some
time before without the knowledge of the holder."

(hi) Waiver— (a) In General. A waiver of demand and notice will not be
readily presumed,'" and the burden is on the holder of the instrument to prove
it ;

'^ but if the words, *' We waive demand on the promisor and notice to our-
selves," appear in writing over the name of several indorsers on a note they are
admissible as prima facie evidence of a waiver.^

74. Alabama.— Foster v. McDonald, 5 Ala.

376.

Minnesota.—Roberts v. Wold, 61 Minn. 291,

63 N. W. 739; Wilson v. Richards, 28 Minn.
337, 9 N. W. 872.

Missouri.—People's Bank v. Scalzo, 127 Mo.
164, 29 S. W. 1032.

Pennsylvania.— Jensen v. MoCorkell, 154
Pa. St. 323, 32 Wkly. Notes Cas. (Pa.) 355,

23 Atl. 366, 35 Am. St. Rep. 843.

Virginia.— Slaughters v. Farland, 31 Gratt.

(Va.) 134.

United States.— Dickina v. Beal, 10 Pet.

(U. S.) 572, 9 L. ed. 538; Lindenberger v.

Beall, 6 Wheat. (U. S.) 104, 5 L. ed. 216.

Payment of postage.—Where a notary pub-
lic's certificate shows that he has mailed
notice of protest, a prepayment of postage as

required by post-office regulations will be pre-

sumed. Brooks V. Day, 11 Iowa 46; Pier v.

Heinriehshoflfen, 67 Mo. 163, 29 Am. Rep.
501 ; National Butchers', etc.. Bank v. De
Groot, 43 N. Y. Super. Ct. 341.

In order to charge an indorser, where it is

proper to send notice of protest by mail,

which was not received by due course of mail,

the burden is on plaintiff to show that the

notice was properly mailed. Allen v. Georgia
Nat. Bank, 60 Ga. 347; Friend v. Wilkinson,

9 Gratt. (Va.) 31; Hawkes v. Salter, 4 Bing.

715, 6 L. J. C. P. 0. S. 180, 1 M. & P. 750, 29
Rev. Rep. 708, 13 E. C. L. 706; Hilton v.

Fairelough, 2 Campb. 633, 12 Rev. Rep. 766.

And see Moore v. Burr, 14 Ark. 230. So
where notice of non-payment is sent through
the post-office, addressed to the drawer of a
bill at a particular place, it must be shown
that he resided there or that it was the place

at which notice should have been addressed to

him. Crawford v. Mobile Branch Bank, 7

Ala. 205. And where the sending of a notice

by mail is relied on as proof of notice of pro-

test to an indorser, and there is positive evi-

dence that he did not receive it, the time of

depositing the notice in the post-office must
be shown, to determine whether it was sent

within a reasonable time. Apple v. Lesser, 93
Ga. 749, 21 S. E. 171.

[XIV. E, 1. f, (n), (e)]

75. Crawford v. Mobile Branch Bank, 7
Ala. 205; New Haven County Bank v. Mitch-
ell, 15 Conn. 206 ; Eearly v. Preston, 1 Patt.
& H. (Va.) 228; Kent v. Lowen, 1 Campb.
177; Stocken v. Collins, 9 C. & P. 653, 10
L. J. Exeh. 227, 7 M. & W. 515, 38 E. C. L.
380; Fletcher v. Braddyll, 3 Stark. 64, 23
Rev. Rep. 758, 3 E. C. L. 590.

Drop letter.— There is no presumption that
a drop letter was deposited in the post-office

on the day of the date of its postmark. Shel-
burne Falls Nat. Bank v. Townsley, 102 Mass.
177, 3 Am. Rep. 445.

76. Stocken v. Collins, 9 C. & P. 653, 10
L. J. Exch. 227, 7 M. & W. 515, 38 E. C. L.
380.

77. Burbank v. Beach, 15 Barb. (N. Y.)
326.

Where a certificate of protest is properly
authenticated by the seal of the notary no
proof of his signature or of his authority to
act is necessary. Gillespie v. Neville, 14 Cal.
408; Crowley v. Barry, 4 Gill (Md.) 194;
Ross r. Bedell, 5 Duer (N. Y.) 462; Sims v.

Hundley, 6 How. (U. S.) 1, 12 L. ed. 319.
78. Rowland v. Rowe, 48 Conn. 432; New

York Belting, etc., Co. v. Ela, 61 N. H. 352;
Requa v. Collins, 51 N. Y. 144; Ward v.

Perrin, 54 Barb. (N. Y.) 89; Utica Bank v.

Phillips, 3 Wend. (N. Y.) 408.

79. Goodwin v. Maeoy, 13 Ala. 271 ; Ex p.

Baker, 4 Ch. D. 795, 6 L. J. Bankr. 60, 36
L. T. Rep. N. S. 339, 25 Wkly. Rep. 454.

80. Faulkner v. Faulkner, 73 Mo. 327.

81. Ballin v. Betcke, 11 Iowa 204. This is

true whether such waiver be made before or

after maturity of the paper. Edwards v.

Tandy, 3C N. H. 540.

Date of waiver.— The burden of proof is

upon the holder of a promissory note, under
the plea of the general issue of defendant
indorsers, to show the date of a waiver of

protest. Wilkins v. Gillis, 20 La. Ann. 538,

96 Am. Dec. 425.'

82. Farmer v. Rand, 14 Me. 225, 16 Me.
453. So the signature of defendant on a note

wliich appears to be an indorsement and
waiver of protest, not denied in the answer.
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(b) New Promise After Dishonor.^ Some of the authorities hold that

knowledge of laches will be presumed and that the burden is on defendant, who
promises to pay after dishonor, not only to prove the laches, but his ignorance of

it at the time the promise was made.^ Others are to the effect that where there

has been laches on the holder's part in demand or notice, the burden is on him to

prove that a subsequent promise lo pay, which would amount to a waiver, was
made with knowledge of such laches on the part of the drawer or indorser.^

g. Days of Grace. In a suit on a bill or note governed by foreign law, the.

provisions of that law as to the allowance of days of grace will be presumed to

be tlie same as those of the law merchant, in the absence of evidence to the

contrary.*^

h. Payment — (i) Ik Genesal. The party alleging payment must bear the

burden of proving it,*'' and if he pleads by way of payment of a certiiicate of

and admitted at the trial, is prima facie evi-

dence of both. Johnson v. Parsons, 140 Mass.
173, 4 N. E. 196.

Where an indorser, after protest of a note,

said that he had received or seen the pro-

test and would have to pay, but would try

to save himself out of a bill of sale which he
beld from the maker covering almost all of

his property, this will amount to presumptive

evidence of due notice or a waiver of it.

Long V. Crawford, 18 Md. 220.

83. As piima facie evidence of notice see

supra, XIV, E, 1, f, (n), (d).

A promise as evidence of notice presupposes
notice. A promise as waiver of notice pre-

supposes laches. The former raises a pre-

sumption which may be rebutted; the latter

is often conclusive by way of estoppel. Ran-

dolph Comm. Pap. § 1316, note 771.

84. Alahama.— Kennon v. McRea, 7 Fort.

(Ala.) 175.

Connecticut.— Breed v. Hillhouse, 7 Conn.

523.

Massachusetts.—Martin v. Ingersoll, 8 Pick.

(Mass.) 1.

Pennsylvania.— Oxnard v. Varnum, HI Pa.

St. 193, 2 Atl. 224, 56 Am. Rep. 255 ; Moyer's

Aupeal, 87 Pa. St. 129; Loose v. Loose, 36

Pa. St. 538.

Vermont.— Nash v. Harrington, 1 Aik.

(Vt.) 39.

Virginia.— Cardwell v. Allan, 33 Gratt.

(Va.) 160.

England.—Stevens v. Lynch, 2 Campb. 332,

12 East 38.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1694.

85. Illinois.— Walker v. Rogers, 40 111.

278, 89 Am. Dec. 348 ; Morgan v. Peet, 32 111.

281.

Iowa.— Freeman v. O'Brien, 38 Iowa 406;

Ballin v. Betcke, 11 Iowa 204.

Louisiana.— Louisiana State Bank v. Buh-

ler, 22 La. Ann. 83; Mitchell v. Young, 21

La. Ann. 279 ; Vanwickle v. Downing, 19 La.

Ann. 83 ; Harris v. Allnut, 12 La. 465.

Maine.— Unnt v. Wadleigh, 26 Me. 271, 45

Am. Dec. 108.

New Hampshire.—Norris v. Ward, 59 N. H.

487; Edwards v. Tandy, 36 N. H. 540; Far-

rington v. Brown, 7 N. H. 271; Otis v. Hus-
sey, 3 N. H. 346.

New Jersey.—Glassford v. Davis, 36 N. J. L.

348.

New York.—Baer v. Leppert, 5 Hun (N. Y.)

453; Hazelton v. Colburn, 1 Rob. (N. Y.)

345; Jones v. Savage, 6 Wend. (N. Y.) 658;
Trimble v. Thorne, 16 Johns. (N. Y.) 152, 8

Am. Dec. 302. But see Tebbetts v. Dowd, 23

Wend. (N. Y.) 379.

North Carolina.— Lilly v. Petteway, 73

N. C. 358.

Ohio.— Dayton City Nat. Bank v. Clinton

County Nat. Bank, 49 Ohio St. 351, 30 N. E.

958.

Rhode Island.— Glaser v. Rounds, 16 R. 1.

235, 14 Atl. 863.

Wisconsin.— Schierl v. Baumel, 75 Wis. 69,

43 N. W. 724.

United States.— Good v. Sprigg, 2 Cranch
C. C. (U. S.) 172, 10 Fed. Cas. No. 5,532.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1694.

86. Cribbs v. Adams, 13 Gray (Mass.) 597;
Wood V. Corl, 4 Mete. (Mass.) 203; Lucas
V. Ladew, 28 Mo. 342; Reed v. Wilson, 41

N. J. L. 29; DoUfus v. Frosch, 1 Den. (N. Y.)

367. But see Goddin v. Shipley, 7 B. Mon.
(Ky.) 575, holding that where the days of

grace to be allowed on a note are not fixed

in a state, by statute, they are fixed by cus-

tom, which must be proved, and three days
of grace allowable will not be presumed in

the absence of all evidence.

87. Alaiama.— Sampson v. Fox, 109 Ala.

662, 19 So. 896, 55 Am. St. Rep. 950.

Dakota.— Star Wagon Co. v. Matthiessen,
3 Dak. 233, 14 N. W. 107.

Illinois.— Ritter v. Schenk, 101 111. 387;
Kent V. Mason, 79 111. 540; Bonnell v. Wil-
der, 67 111. 327; Douglas v. PfeifFer, 46 111.

102; Grimes v. Hilliary, 51 III. App. 641;
Witner v. Zeman, 30 111. App. 195.

Indiana.— Carver v. Torrey, 158 Ind. 76,

62 N. E. 697.

Louisiana.— Browder v. Hook, 24 La. Ann.
200; St. Armand v. Alexander, 18 La. Ann.
243.

Maryland.— Miller v. Palmer, 58 Md. 451.

Massachusetts.— Hilton v. Smith, 5 Gray
(Mass.) 400.

Michigan.— Smith's Appeal, 52 Mich. 415,
18 N. W. 195; Marvin v. Newman, 39 Mich,
114.

[XIV. E, 1. h, (i)]
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deposit that he had paid a previous order given for the same debt by the payee
of tlie certificate to another person he must prove such payment.^ Payment on
a note is an admission of the debt as then due ; but if the time is material the

party making payment must prove when it was made.^
(ii) Lapse of Time. A demand note will be presumed to have been paid

after the lapse of twenty years,** and this is true although the statute of limita-

tions had not run because of the non-residence of the maker,'' or although the

payee had died after holding the paper eight years, and no administrator was
appointed for twenty-one years." The length of time that has elapsed since an
alleged payment may be considered with other evidence by a jury in determining
whether it was made.'' If a payment is proved to have been made in a certain

year it will be presumed to have been made on the last day of the year, in the
absence of other proof as to the date.'^ But the inference of payment arising

from mere lapse of time is not sufficient to overcome positive evidence that a note

has not been paid,'' and there is no such presumption from lapse of time against

an alien enemy.'*

(ill) POSSESSION BY Maker or Accepter. Payment of a, bill or note will

Nehraslca.— Van Buskirk v. Chandler, 18

Nebr. 584, 26 N. W. 356.

Ifeiv Hampshire.— Kendall v. Brownson, 47
N. H. 186.

North Carolina.— Morchead Banking Co. v.

Walker, 121 N. C. 115, 28 S. E. 253; Ellison

V. Eix, 85 N. C. 77.

Pennsylvania.— McCarty v. Scanlon, 187
Pa. St. 495, 41 Atl. 345.

Texas.— Guerin v. Patterson, 55 Tex.
124.

Vermont.— See Barber v. Slade, 30 Vt. 191,

73 Am. Dec. 299.

Wisconsin.— Goff v. Stoughton State Bank,
84 Wis. 369, 54 N. W. 732; Knapp v. Eun-
als, 37 Wis. 135.

United States.— Fullerton v. U. S. Bank, 1

Pet. (U. S.) 604, 7 L. ed. 280. See also Wal-
lace V. McConnell, 13 Pet. (U. S.) 136, 10
L. ed. 95.

See 7 Cent. Dig. tit. "Bills and Notes,"

« 1695.

Where the indorser of a note holds it as
collecting agent for his indorsee, and also

holds a second and smaller note, belonging to

the maker of the first note, with authority to

collect and apply it to the payment of the

first note, the burden of proving that he has
done so is still on him, although a, payment
larger than the second note was made by him
on the first the day before he collected the sec-

ond, and the balance on the first note was
afterward paid by the maker, who was pre-

sumed to have paid it all. Shephard v. Cal-

hoim, 72 111. 337.

88. Alabama, etc., E. Co. v. Sanford, 36
Ala. 703.

89. McGehee v. Greer, 7 Port. (Ala.)

537.

In an action against an indorser, if he
pleads payment by the accepter, and the latter

paid the bill by mistake for another bill,

which payment was promptly revoked, the

acceptance restored, and the other bill sur-

rendered, the holder must establish the fact

of the mistake. Bogart v. Nevins, 6 Serg.

& E. (Pa.) 361.

[XIV, E, 1, h, (l)]

90. Pattie v. Wilson, 25 Kan. 326; Duf-
field V. Creed, 5 Esp. 52. And see Wells v.

Washington, 6 Munf. (Va.) 532, holding
that where there is a lapse of twenty years
between the date of a note and the institu-

tion of a suit on it, payment must be pre-
sumed unless there is evidence of some ac-

knowledgment of the debt within the time,
or unless payment of interest; or a part pay-
ment of the principal, is proved. See also

Estes V. Blake, 30 Me. 164; Williams v.

Mitchell, 112 Mo. 300, 20 S. W. 647; Walker
V. Emerson, 20 Tex. 706, 73 Am. Dec. 207;
Hervey v. Jacques, 20 U. C. Q. B. 366.

A note will not be presumed to have been
paid after a lapse of five years (Nash v.

Gibson, 16 Iowa 305), or from the neglect to

present it until time enough had passed to

outlaw it (Smith's Appeal, 52 Mich. 415, 18

N. W. 1 95 ) . And the presumption from the

lapse of fifteen years that a mortgage and
note have been paid does not arise until fif-

teen years after they become due. Smith v.

Niagara F. Ins. Co., 60 Vt. 682, 15 Atl. 353,

6 Am. St. Eep. 144, 1 L. E. A. 216.

91. Courtney v. Staudenmeyer, 56 Kan.
392, 43 Pac. 758, 54 Am. St. Eep. 592 ; Bean
V. Tonnele, 94 N. Y. 381, 46 Am. Eep. 153.

92. Sheldon v. Heaton, 22 N. Y. App. Div.

308, 47 N. Y. Suppl. 1124.

93. Manning v. Meredith, 69 Iowa 430, 29

N. W. 336.

94. Byers v. Fowler, 14 Ark. 86.

Where, after suit brought, there are subse-

quent settlements of account between the

holder, indorser, and maker, they are admis-

sible as evidence of payment for the consid-

eration of the jury. Williams v. Barrett, 52

Iowa 637, 3 N. W. 690.

95. Delaney v. Brunette, 62 Wis. 615, 23

N. W. 22.

Delay to sue until the statute had nearly

run out raises no presumption of payment.
Newcombe v. Fox, 1 N. Y. App. Div. 389, 37

N. Y. Suppl. 294, 72 N. Y. St. 633.

96. Du Belloix v. Waterpark, 1 D. & K.

16, 16 E. C. L. 12.
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be presumed from possession, after maturity, by the maker or accepter,^ and if a

note is found among the maker's papers after his death it will be presumed to

have been paid.'^ Payment will not be inferred, however, from possession by the

maker ^ or accepter ' before maturity ; from possession by the maker as admiuis-

97. Lldbwina.— Lipscomb v. De Lemos, 68
Ala. 592; Potts v. Coleman, 67 Ala. 221;
Penn v. Edwards, 50 Ala. 63; Hill v. Gayle,
1 Ala. 275.

Arkansas.— Excelsior Mfg. Co. v. Owens,
68 Ark. 556, 25 S. W. 868; Hollenburg v.

Lane, 47 Ark. 394, 1 S. W. 687; Lane v.

Farmer, 13 Ark. 63.

California.— Turner v. Turner, 79 Cal. 565,

21 Pac. 959.

Florida,.— Perez v. Key West Bank, 36 Fla.

467, 18 So. 590.

Georgia.— Osborn v. Herron, 28 Ga. 313.

See also McCamy v. Cavender, 92 Ga. 254, 18

S. E. 415.

Illinois.— Tedens v. Sehumers, 112 111.

263.

Iowa.— Dougherty v. Deeney, 41 Iowa 19.

Kentucky.— Callahan v. Commonwealth
Bank, 82 Ky. 231; Callahan v. Louisville First

Nat. Bank, 78 Ky. 604, 1 Ky. L. Rep. 342, 39

Am. Rep. 262; Randle v. City Nat. Bank, 5

Ky. L. Rep. 185.

Louisiana.— Walton v. Young, 26 La. Ann.
164; Penny's Succession, 14 La. Ann. 194;

Skannel v. Taylor, 12 La. Ann. 773; Bell v.

Norwood, 7 La. 95; Miller v. Reynolds, 5

Mart. N. S. (La.) 665.

Maryland.— CarroYl v. Bowie, 7 Gill (Md.)

34.

Massachusetts.— McGee v. Prouty, 9 Mete.

(Mass.) 547, 43 Am. Dec. 409; Baring v.

Clark, 19 Pick. (Mass.) 220.

Missouri.— Lawson v. Gudgel, 45 Mo. 480;

Stephenson v. Richards, 45 Mo. App. 544.

Nebraska.—Smith v. Gardner, 36 Nebr. 741,

55 N. W. 245 ; Peavey v. Hovey, 16 Nebr. 416,

20 N. W. 272.

New Hampshire.— Chandler v. Davis, 47

N. H. 462.

New York.— Gray v. Gray, 2 Lans. (N. Y.)

173 ; Reynale v. Harrison, 25 N. Y. Wkly. Dig.

558.

North Carolina.—Jones v. Bobbitt, 90 N. C.

391; Blount v. Starkey, 1 N. C. 65.

Ohio.— Larimore v. Wells, 29 Ohio St. 13.

See also Wilson v. Goodin, Wright (Ohio)

219.

Pennsylvania.— Union Canal Go. v. Loyd,

4 Watts & S. (Pa.) 393; Zeigler v. Gtay, 12

Serg. & R. (Pa.) 42; Weidener v. Schweigart,

9 Serg. & R. (Pa.) 385. See also Connelly v.

McKean, 64 Pa. St. 113.

Tennessee.— Pickle v. Muse, 88 Tenn. 380,

12 S. W. 919, 17 Am. St. Rep. 900, 7 L. R. A.

93
Texas.— Halfin v. Winkleman, 83 Tex. 165,

18 S. W. 433 ; Hays v. Samuels, 55 Tex. 560

;

Close V. Fields, 9 Tex. 422, 13 Tex. 623.

Washington.— Seattle First Nat. Bank v.

Harris, 7 Wash. 139, 34 Pac. 466.

United States.— Lonsdale v. Brown, 3

Wash. (U. S.) 404, 15 Fed. Cas. No. 8,492.

England.— Egg v. Barnett, 3 Esp. 196;
Harmer v. Steele, 4 Exch. 1, 19 L. J. Exch.

34; Gibbon v. Featherstonhaugh, 1 Stark. 225,

2 E. C. L. 92.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1696.

Where the maker of a note is the son of

the payee and a member of his. family, and
might have acquired possession of the note
as well without payment as with, the pre-

sumption of payment does not arise from his

possession of the note. Grimes v. Hilliary,

150 111. 141, 36 N. E. 977. See also to same
effect Erhart v. Dietrich, 118 Mo. 418, 24
S. W. 188 ; Grey v. Grey, 47 N. Y. 552.

Where one of several makers brings suit

against the others for contribution, his pos-

session of the note will be evidence for the

purpose of such suit that he has paid it. In-

gram V. Croft, 7 La. 82; Chandler v. Davis,

47 N. H. 462; Dillenbeck v. Dygert, 97 N. Y.

303, 49 Am. Rep. 525. Contra, Heald v.

Davis, 11 Cush. (Mass.) 318, 59 Am. Dec.

147 ; Bates v. Cain, 70 Vt. 144, 40 Atl. 36.

98. Liddell v. Wright, 72 Ga. 899; Rich-

ardson V. Cambridge, 2 Allen (Mass.) 118, 79

Am. Dec. 767. See also Chandler !'. Davis,

47 N. H. 462 (holding that where A and B
gave their joint notes, and after the death of

A they were found among his papers it was
prima facie evidence that they were paid by
him) ; Bracken v. Miller, 4 Watts & S.

(Pa.) 102 (holding that the notes of a tes-

tator found among the papers of his executor

many years after his death afford a reason-

able presumption that they were paid by the

executor without any other proof of the fact,

especially where no claim has ever since

been made by the creditor )

.

99. Morris v. Morton. 14 Nebr. 358, 15

N. W. 725 ; Erwin v. Shaffer, 9 Ohio St. 43, 72

Am. Dec. 613; Eckert v. Cameron, 43 Pa. St.

120.

Until it is shown to have been issued and
delivered to the payee, payment will not be
inferred, from the possession of the note by
the maker. Mygatt v. Pruden, 29 Ga. 43.

See also Curry v. Kurtz, 33 Miss. 24, hold-

ing that the production of a bill of exchange

by an accommodation accepter is not evidence

of payment, unless it is shown that it has

been in circulation after acceptance. And
see Pfiel v. Vanbatenberg, 2 Campb. 439.

Where sale of a note is made by the

pledgee the maker's possession will not

amount to evidence of payment, except as to

the amount secured to the pledgee, as against

a purchaser of the premises mortgaged for its

security, who has assumed to pay the note.

Zimpleman v. Veeder, 98 111. 613.

1. Witte V. Williams. 8 S. C. 290, 28 Am.
Rep. 294. See also Hankin v. Squires, 5

Biss. (U. S.) 186, II Fed. Cas. No. 6,025,

[XIV. E, 1, h, (ill)]
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trator' or agent' of the holder; or where the possession was obtained by the
unauthorized act of the holder's agent/

(iv) Possession by Payee. A bill or note is presumed to be still unpaid
while it is in the possession of the payee ' or his personal representative,^ and if it

is alleged that a note was paid and left by inadvertence in the holder's hands, it

will not be sufficient to show that the habits of the payee were generally careless

in such matters^

(v) Receipt on Indorsement Showing Payment. An indorsement of a
payment on a note, whether of interest or principal, made at a time when the note
is in force,' is prima facie evidence of such payment by the person legally obli-

gated to pay,' but this has been held to be so only where it is the handwriting of

holding that the possession by the payee of a
time draft, unaccepted and uncanceled, is not
evidence prima facie that he had paid it. And
see Flint First Nat. Bank v. Union Cent. L.
Ins. Co., 107 Mich. ,543, 65 N. W. 759.

2. Love V. Dilley, 64 Md. 238, 1 Atl. 59, 4
Atl. 290.

If a note is in the possession of one who is

the personal representative both of the payee
and the maker it will be presumed that he
holds it on account of the payee's estate, of
which he is sole executor, rather than as one
of several administrators of the maker. Hay-
wood V. Lewis, 65 Ga. 221.

3. Bo\\'man v. St. Louis Times, 87 Mo. 191.

4. Emerson v. Mills, 83 Tex. 385, 18 S. W.
805.

Where plaintiff's decedent held notes pay-
able to defendant as collateral to defendant's
note to decedent,' and one of these notes was
paid by the maker to defendant while dece-

dent still held it as collateral, the fact that
decedent afterward gave the note to defend-
ant raises no presumption that defendant had
paid the amount of the note to apply on his

note to decedent. Jones v. Benrow, 122 N. C.

508, 29 S. E. 774.

5. Arhansas.— Davis v. Gaines, 28 Ark.
440.

California.— Pastene v. Pardini, 135 Cal.

431, 67 Pac. 681; Turner v. Turner, 79 Cal.

565, 21 Pac. 959.

Colorado.—Reed v. Pueblo First Nat. Bank,
23 Colo. 380, 48 Pac. 507; Perot v. Cooper,
17 Colo. 80, 28 Pac. 391, 31 Am. St. Rep. 258.

Georgia.— Havwood «. Lewis, 65 Ga. 221.

/Hijiois.— Stiger v. Bent. Ill 111. 328; Bit-

ter V. Shenk, 101 111. 387; Steumbaugh v.

Hallam, 48 111. 305; Morris v. Calumet, etc.,

Canal, etc., Co., 91 111. App. 437; Keyes v.

Fuller, 9 111. App. 528.

New York.—Giesson v. Giesson, 1 Code Rep.
N. S. (N. Y.) 414.

Vermont.—^Hamblet v. Bliss, 55 Vt. 535.

Washington.— Brooks v. James, 16 Wash.
335, 47 Pac. 751.

Wisconsin.— Studebaker v. Langson, 89
Wis. 200, 61 N. W. 773 ; Somervail v. Gillies,

31 Wis. 152.

England.— Brembridge v. Osborne, 1 Stark.

374, 2 E. C. L. 145.

See 7 Cent, Dig. tit. "Bills and Notes,"

§ 1695.

The presumption that an outstanding note

[XIV. E, 1, h, (ill)]

is not paid is not changed by evidence that a
brother of the maker said he had furnished
him with money to pay it (Walker v. Doug-
las, 70 111. 445 ) , or that the payee afterward
received checks sufficient in amount to pay it

(Smith's Appeal, 52 Mich. 415, 18 N. W.
195).

6. Ritter v. Schenk, 101 111. 387; Sturgis
V. Baker, 39 Oreg. 541, 65 Pac. 810. See also
Tisdale v. Maxwell, 58 Ala. 40, holding that
where a note payable to two persons, not
partners, is found by the executor of one of
them among his testator's eflfects, it will be
presumed that the note was unpaid.

7. Perry v. Gray, 106 Mass. 206.

If a note, after being transferred and dis-
honored, returns to the possession of the
bank, and the bank also holds a check from
the maker for the same amount drawn on it

payable to it, it will be presumptive evidence
that the note is paid. Burns v. Kelley, 41
Miss. 339.

8. " Received payment " indorsed by the
payee of a draft before it is accepted and be-
fore notice of dishonor raises no presumption
of payment by either drawer or drawee. Flint
First Nat. Bank v. Union Cent. L. Ins. Co.,

107 Mich. 343. 65 N. W. 759.

9. Alahama.— Clark i\ Simmons, 4 Port.
(Ala.) 14.

Illinois.—Chamberlain v. Chamberlain, 116
111. 480, 6 N. E. 444; Shephard v. Calhoun,
72 111. 337 (holding that where there is a
general indorsement of a payment upon a

note the maker primarily liable will be pre-

sumed to have made such payment and not
the assignor of the note, especially where the

indorsement is made by an assignor holding

the note for collection against the maker) ;

Giddings v. McCumber, 51 111. App. 373.

Louisiana.— Norcross v. Theurer, 3 Rob.

(La.) 375.

Michigan.—Flint First Nat. Bank v. Union
Cent. L. Ins. Co., 107 Mich. 543, 65 N. W.
759; Morris V. Morris, 5 Mich. 171.

Missouri.— Bell v. Campbell, 123 Mo. 1, 25

S. W. 359, 45 Am. St. Rep. 505.

North Carolina.— Young v. Alford, 118

N. C. 215, 23 S. E. 973. See also Jones v.

Bobbitt, 90 N. C. 391.

Ohio.—^Keys v. Baldwin, 9 Ohio Dec. (Re-

print) 737, 17 Cine. L. Bui. 113.

Pennsylvania.— Addams v. Seitzinger, 1

Watts & S. (Pa.) 243.
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a holder, who was entitled to receive payment.^" Such an indorsement will be
presumed to have been made at the time it purports to bear date " and is prima
facie for cash.''' If a memorandum of payment of interest is indorsed on a note,

it will be evidence of a payment on account of the note, and if made within six

years will be presumptive evidence that the principal was then unpaid.'^ On the

other hand if part payment has been made and not indorsed on a note, the want
of such receipt will not be regarded as fatal, upon an application to vacate the

sale of collateral mortgaged premises made under a power of sale to satisfy the

note."

(vi) Rebuttal of Presumption. The presumption of payment arising

from surrender to the maker or possession by him,'^ from the delivery of money to

the holder,'^ from a receipt or indorsement of payment," or from the lapse of

Vermont.— McDaniels v. Lapham, 21 Vt.
222.

England.— Graves v. Key, 3 B. & Ad. 313,

23 E. C. L. 143 ; Soholey v. Walsby, Feake 24.

All cross demands existing at the time of

an indorsement by the maker of a credit on a
note are presumed to be covered by it. Bald-
win V. Walden, 30 Ga. 829.

Where a penmark is drawn through the
word " Paid," stamped on the note, the pre-

sumption is that such word was stamped by
mistake. International Bank v. Bowen, 80
111. 541.

10. Curry v. Kurtz, 33 Miss. 24; Pfiel v.

Vanbatenberg, 2 Campb. 439. See also Spann
V. Ballard, Rice (S. C.) 440, holding that the

mere production of a draft from the custody
of the drawee, as it had been indorsed by
the payee before presentment, even with a
receipt indorsed, is insufficient to authorize

a presumption of payment by the drawee,
without proof that the receipt was in the

handwriting of a person entitled to demand
payment, or other sufficient evidence of pay-

ment aliunde. Compare Mims v. Morrison, 5

La. Ann. 650, holding that in the absence of

evidence to the contrary it will be presumed
that ar indorsement of a credit on a note in

the maker's handwriting was placed there

with the holder's assent.

If credits are indorsed without signature

or proof of handwriting they may be pre-

sumed to have been indorsed by the payee,

leaving to the holder the burden of explain-

ing them away. Brown v. Gooden, 16 Ind.

444; Bell v. Campbell, 123 Mo. 1, 25 S. W.
359, 49 Am. St. Hep. 505.

11. Pears v. Wilson, 23 Kan. 343; Bates

V. Best, 13 B. Mon. (Ky.) 215; Clapp ». Hale,

112 Mass. 368, 17 Am. Rep. Ill; Carter v.

Carter, 44 Mo. 195. See also Smith v. Bat-

tens, 1 M. & Rob. 341. Contra, Shaffer v.

Shaffer, 41 Pa. St. 51.

A receipt in full without any date written

across the face of a note will be presumed to

have been written at the time of the last

pavmcnt indorsed on the note. Chapman v.

Smooth, 66 Md. 8, 5 Atl. 462:

12. Kline v. Prindle, Wright (Ohio) 414.

13. Purdon v. Purdon, 12 L. J. Exch. 3,

10 M. & W. 562.

Unless indorsed before the statute ran out

such indorsement is not evidence of payment.

Young V. Alford, 118 N. C. 215, 23 S. E.
973.

Such indorsement by a deceased holder is

available as an admission against interest,

without proof of actual payment made, it be-

ing a question for the jury whether the pay-
ment was actually made. Risley v. Wight-
man, 13 Hun (N. Y.) 163.

In New Jersey the indorsement of payment
on a bill or note by or for the party receiving
it is not sufficient proof of payment to take
the note out of the statute of limitations.

Parker v. Butterworth, 46 N. J. L. 244, 50
Am. Rep. 407.

In South Carolina such indorsement is

prima facie evidence of payment, but it is a
question for the jury whether it was made in

order to take the note out of the statute. Gib-
son V. Peebles, 2 McCord (S. C.) 418.

14. Lake v. Brown, 116 111. 83, 4 N. E. 773.

Where a bill is taken up by an indorser
it is not necessary to indorse a receipt on the

bill ; and the bill may be proved in bankruptcy
against the drawer without such indorsement.
Palmer v. Blight, 2 Wash. (U. S.) 96, 18

Fed. Cas. No. 10,684.

15. Alabama.— Potts v. Coleman, 67 Ala.

221 ; Hill V. Gayle, 1 Ala. 275.

Arkansas.— Excelsior Mfg. Co. v. Owens,
58 Ark. 556, 25 S. W. 868.

Illinois.— Allen v. Sav^yer, 88 111. 414.

Indiana.—Fellows v. Kress, 5 Blackf. (Ind.)

536.

7o«;o.— Milo Bank v. Mertz, 96 Iowa 725,

65 N. W. 318.

Kentucky.— VifeWs v. Robb, 9 Bush (Ky.)
26.

Massachusetts.— Page v. Page, 15 Pick.

(Mass.) 368.

Missouri.— Stephenson v. Richards, 45 Mo.
App. 544.

'New York.— Arnold v. Crane, 8 Johns.
(N. Y.) 79.

North Carolina.—Jones v. Bobbitt, 90 N. C.

391.

Oftto.— Larimore v. Wells, 29 Ohio St. 13.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1697.

16. Dougherty v. Deeney, 45 Iowa 443. See
also Matter of Clark, 16 Misc. (N. Y.) 405,

39 N. Y. Suppl. 722.

17. Chamberlain v. Chamberlain, 116 111.

480, 6 N. E. 444; Jones v. Bobbitt, 90 N. C.

[XIV, E. 1, h, (Vl)]
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time '^ is not conclusive but may be rebutted. The presumption of non-payment
arising from possession by the payee may be rebutted also," and if it appears
from payment of interest that the note was not paid the presumption may be
rebutted by showing that the interest was paid by mistake.^

(vii) Extension of Time. Payment of interest in advance raises a pre-
sumption of an agreement for time so far as the payment extends.^'

(viii) Plage op Payment. "Where no place of payment is expressed ^ com-
mercial paper is presumed to be made payable at the place of date and is

governed by the laws of that place.**

(ix) Authority TO Receive Payment~{^ In General. The fad that
a person is in possession of an instrument is prima facie evidence of his right to
receive payment of the same.^

391; Doty v. Janes, 28 Wis. 319. See also
Pitcher v. Patrick, 1 Stew. & P. (Ala.) 478
(holding that lines drawn across a note raise

the presumption that it has been satisfied,

but that such presumption may be rebutted
by evidence, to be determined by the jury) ;

Byerts v. Robinson, 9 N. M. 427, 54 Pac. 932
(holding that if a maker of a note when sued
thereon by the payee alleges partial payment
showing receipts made after the note, the
burden of proving that such payment was on
a different account is on plaintiff )

.

18. Fisher v. Philips, 4 Baxt. (Tenn.)
243.

19. Arkansas.— Davis v. Gaines, 28 Ark.
440.

Illinois.— Douglas r. Pfeiffer, 46 111. 102;
Humpeler v. Hickman, 13 111. App. 537.

Iowa.— Coe v. Anderson, 92 Iowa 515, 61
N. W. 177.

Ohio.— Hughes v. Hind, Wright (Ohio)
650.

Wisconsin.— Somervail v. Gillies, 31 Wis.
152.

See 7 Cent. Dig. tit. "Bills and Notes,"
5 1697.

20. Eitter v. Schenk, 101 111. 387.

An alleged payment by the accepter of a
bill may be avoided on the ground that the
money belonged to his assignee and could
not be so appropriated. Pritchard t". Hitch-
cock, 12 L. J. C. P. 322, 6 M. & G. 151, 6

Scott N. R. 851, 46 E. C. L. 151.

21. Skelly v. Bristol Sav. Bank, 63 Conn.
83, 26 Atl. 474, 38 Am. St. Rep. 340, 19

L. R. A. 599; Armendt v. Perkins, 17 Ky.
L. Rep. 1327, 32 S. W. 270; St. Paul Trust
Oo. V. St. Paul Chamber of Commerce, 64
Minn. 439, 67 N. W. 350; Walley v. Deseret
Nat. Bank, 14 Utah 305, 47 Pac. 147.

22. If the place of payment is expressed
it is presumed that the parties knew the law
of that place and intended to be governed
by it.

Illinois.— McAllister v. Smith, 17 111. 328,

65 Am. Dec. 651.

Indiana.— Fordyce v. Nelson, 91 Ind. 447;
Smith 1). Muncie Nat. Bank, 29 Ind. 158;
Aurora v. West, 22 Ind. 88, 85 Am. Dec.
413.

Iowa.— Arnold v. Potter, 22 Iowa 194.

Kentucky.—Short v. Trabue, 4 Mete. (Ky.)
299.
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-Allen V. Bratton, 47 Miss.
119; Martin v. Martin, 1 Sm. & M. (Miss.)
176.

New Jersey.— Brownell v. Freese, 35
N. J. L. 285, 10 Am. Rep. 239.

THew York.— Pomeroy v. Ainsworth, 22
Barb. (N. Y.) 118.

Pennsylvania.^ Tenwat v. Tenant, 110 Pa.
St. 478, 1 Atl. 532.

Tennessee.— Brown v. Gardner, 4 Lea
(Tenn.) 145.

Wisconsin.— Newman v. Kershaw, 10 Wis.
333.

Presumption not conclusive.— The mere
fact that a note is made payable in another
state than that where executed does not,
however, raise a conclusive presumption that
the contract was made with reference to the
laws of that state. Thornton v. Dean, 19
S. C. 593, 45 Am. Rep. 796.

Presumption that drawee's address is place
of payment see supra, I, D, 2, a, (i), (A), (2)
[7 Cyc. 634].

23. Connecticut.—Tillotson v. Tillotson, 34
Conn. 335.

Iowa.— Bigelow v. Burnham, 83 Iowa 120,
49 N. W. 104, 32 Am. St. Rep. 294.

Michigan.— Strawberry Point Bank v. Lee,
117 Mich. 122, 75 N. W. 444.

'New Hampshire.— Jones v. Rider, 60 N. H.
452.

Wo.— Scott V. Perlee, 6 Ohio Dec. (Re-
print) 757, 7 Am. L. Rec. 737 [affirmed in

39 Ohio St. 63, 48 Am. Rep. 421].

Teajos.— Bullard v. Thompson, 35 Tex. 313,

where it would have been usurious if referred

to the place of actual delivery.

Virginia.— Backhouse v. Selden, 29 Graft.
(Va.) 581; Wilson v. Lazier, 11 Gratt. (Va.)
477.

24. Indiana.— Paulman v. Claycomb, 75
Ind. 64.

Kansas.— Streeter v. Poor, 4 Kan. 412.

Louisiana.— Bourg v. Bringier, 8 Mart.
N. S. (La.) 507.

New York.— Cothran v. Collins, 29 How.
Pr. (N. Y.) 113.

South Carolina.— Cone v. Brown, 15 Rich.

(S. C.) 262.

Tennessee.— Stewart v. Donnelly, 4 Yerg.
(Tenn.) 177.

The presumption that a person, not in ac-

tual possession, has no authority to receive
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(b) Of Agent. An agent in possession has prvma facie authority to receive

payment and surrender a note,^ but either possession or proof aliunde of

express authority to collect is indispensable.'^

1. Usury. The burden of proof is on a defendant who alleges that a note

is usurious.*'

2. Admissibility— a. Acceptance— (i) In Omnmral. An acceptance which
is ambiguous may be explained by parol, and where an acceptance is not dated,

the actual time of giving it may be proved by parol.^

(ii) Faqt of Acceptancm. Where, in an action on a draft accepted by
defendant, the defense is that the acceptance was conditional on the doing of certain

work by the drawer, evidence that at maturity defendant asked for an extension

is admissible to negative such defense.'" And evidence that an order addressed

to a manufacturing corporation by a workman in their employ was received by
the paymaster and treated by him as he treated all such orders drawn on the

corporation by their workmen, is competent evidence of the acceptance of this

order by the corporation.'^

(ill) Showing Absolute Acceptanoe to Be Conditional. If an accept-

ance is absolute on its face a contemporaneous condition cannot be shown by
parol."* Even though the contemporaneous condition be in writing it will not

payment may be rebutted by evidence show-
ing authority. Swegle i;. Wells, 7 Oreg. 222.

See also South Tranch Lumber Co. v. Little-

john, 31 Nebr. 606, 48 N. W. 476.

25. Whelan v. Keilly, 61 Mo. 565, 578;
Cone V. Brown, 15 Rich. (S. C.) 262; Cor-

bet V. Waller, 27 Wash. 242, 67 Pac. 567.

26. Lochenmeyer v. Fogarty, 112 111. 572;

Stiger V. Bent, 111 111. 328; Dixon v. Has-

lett, 2 Treadw. (S. C.) 615; Bartel v. Brown,
104 Wis. 493, 80 N. W. 801.

Possession is not in all cases necessary to

confer authority to collect. Townsend v.

Studer, 109 Iowa 103, 80 N. W. 210.

27. Moody v. Hawkins, 25 Ark. 191; Wil-

liams V. Banks, 19 Md. 22; Gillette v. Bal-

lard, 25 N. J. Eq. 491; Cutler v. Wright, 22

N. Y. 472. See, generally, Usuby.
Usury will not be presumed merely because

interest is agreed on from a date prior to

the actual making of the note (Rutherford

V. Smith, 28 Tex. 322; Andrews v. Hart, 17

Wis. 297) or because the agent who made
the loan for the maker has taken usury (Al-

gur V. Gardner, 54 N. Y. 360).

If a lender forces personal property on a

borrower as part of the loan made to him on

discounting the bill, the burden will be on

the holder to disprove the usury implied by

showing the actual value of the property

transferred. Davis v. Hardacre, 2 Campb.
375

28. Moime.—Gallagher v. Black, 44 Me. 99.

Massaohusetts.— Procter v. Hartigan, 139

Mass. 554, 2 N. E. 99; Nevada Bank v. Luce,

139 Mass. 488, 1 N. E. 926.

Mississippi.— Shackelford v. Hooker, 54

Miss. 716.

Wisconsin.— Lamon v. French, 25 Wis. 37.

United States.— U. S. v. Metropolis Bank,

15 Pet. (U. S.) 377, 10 L. ed. 774.

England.— Swan v. Cox, 1 Marsh. 176, 4

E. C. L. 460.

As against a bona fide holder for value it

may not be shown by parol that what might
be fairly taken for an acceptance was not so

intended. Gallagher v. Black, 44 Me. 99,

where the writing was a receipt indorsed on
the bill. And in the case of a promise " to

pay a draft for stock," parol evidence is

inadmissible to show that usage meant a
purchase and consignment of stock to the

accepter; there being no ambiguity on the

face of the acceptance. Coffman v. Campbell,

87 111. 98.

29. Kenner v. Their Creditors, 1 La. 120.

30. Hunt V. Johnson, 96 Ala. 130, 11 So.

387.

Letter authorizing bill to be drawn.— De-
fendants by letter authorized A to draw upon
them for an amount which they admitted to

be due him. A drew a draft upon defendants

in favor of plaintiff, who received it on the

faith of defendants' letter. In an action

upon the draft against the drawees, it was
held that the letter was admissible to prove

their acceptance. Nimocks v. Woody, 97

N. C. 1, 2 S. E. 249, 2 Am. St. Rep. 268.

31. Lannan v. Smith, 7 Gray (Mass.) 150.

Custom as to acceptances.— Where plain-

tiff relied upon a parol acceptance of a bill

of exchange, evidence of a custom of defend-

ants to accept always in writing, and make
corresponding entries on their books, is com-
petent as tending to show in this case that
the bill had not been accepted. Smith v.

Clark, 12 Iowa 32.

32. Alabama.— Hunt v. Johnson, 96 Ala.

130, 11 So. 387; Goodwin v. McCoy, 13 Ala.

271.

Illinois.— Haines i;. Nance, 52 111. App.
406.

Mississippi.— Heaverin v. Donnell, 7 Sm.
<Sc M. (Miss.) 244, 45 Am. Dec. 302.

New Jersey.— Meyer v. Beardsley, 30
N. J. L. 236.

North Carolina.— Pennlman v. Alexander,
111 N. C. 427, X6 S. E. 408.

[XIV, E, 2. a, (m)]
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be admissible to defeat a hona fide holder for value having uo knowledge
of it.^

b. Accident op Mistake. Parol evidence is admissible in an action on a note
for the purpose of showing accident or mistake.^

e. Authority of Agent. Where it is incumbent on the holder of a bill or note
to prove the agent's authority as agent of the maker or indorser, this may be
done by parol evidence ;

'^ and even tliough the bill itself shows the agent to have
acted under a special written authority, other evidence is admissible to establish
this authority.'*

d. Consideration— (i) In General. The real consideration for a bill or
note may be shown by parol, where it is admissible as a defense,^ for example,

Pennsylvania.— Mason v. Graff, 35 Pa. St.

448.

'Wisconsin.— Foster v. Clifford, 44 Wis.
569, 28 Am. Eep. 603.

England.— Hoare v. Graham, 3 Campb. 57,

13 Rev. Rep. 752; Besant v. Cross, 10 C. B.

895, 15 Jur. 828, 20 L. J. C. P. 173, 2 L. M.
& P. 351, 70 E. C. L. 895; Adams v. Word-
ley, 2 Gale 29, 5 L. J. Exch. 158, 1 M. & W.
374.

So if an acceptance be expressly condi-

tioned on the completion of a certain contract
of a given date, it cannot be shown by parol

to have been conditioned on any other un-

finished contract unknown to the payee at
the time. Hunting v. "Emmart, 55 Md. 265.

33. U. S. V. Metropolis Bank, 15 Pet.

(U. S.) 377, 10 L. ed. 774; Montague v. Per-

kins, 22 Eiig. L. & Eq. 516; Bowerbank v.

Monteiro, 4 Taunt. 844, 14 Rev. Rep. 679.

See also Kervan v. Townsend, 25 N. Y. App.
Div. 256, 49 N. Y. Suppl. 137.

Thus the breach of a condition against
negotiating a bill of exchange cannot be set

up against such a holder (Merritt v. Dun-
can, 7 Heisk. (Tenn.) 156, 19 Am. Rep. 612),
although it would be available against a
holder with notice (Greer v. Bently, 19 Ky.
L. Rep. 1251, 43 S. W. 219).
34. Hamilton v. Conyers, 28 Ga. 276; Of-

ficer V. Howe, 32 Iowa 142; Huston v. Noble,

4 J. J. Marsh. (Ky.) 130; Pishback v. Wood-
ford, 1 J. J. Marsh. (Ky.) 84, 19 Am. Dec.

55; Inskoe v. Proctor, 6 T. B. Mon. (Ky.)

311; Hampton v. Blakely, 3 McCord (S. C.)

469. But see Wood v. Goodrich, 9 Yerg.

(Tenn.) 266, holding that proof by plaintiff

that a note sued on was by agreement to fall

due at a certain date, but by mistake of the

parties, produced by the fraud of defendant,

it was made payable at a different date is

inadmissible.

Mistake in indorsement.— In an action
against an indorser, who claimed to be one
without recourse, evidence by defendant that
the note was secured by a mortgage, which he
formally assigned when he indorsed the note,

and that in such assignment it was expressly

stipulated that no recourse should be had to

him on the note and mortgage, was admissi-

ble, as tending to prove jnistake in the in-

dorsement. Johnson v. Williard, 83 Wis. 420,
53 N. W. 776 [distinguishing Brinker v.

Meyer, 81 Wis. 33, 50 N. W. 782].

[XIV, E, 2, a. (ra)]

Rate of interest.—A mistake in a note in
the recital of the rate of interest may be
shown by parol. Hathaway v. Brady, 23
Cal. 121.

35. McWhirt v. McKee, 6 Kan. 412 ; Morse
V. Green, 13 N. H. 32, 38 Am. Dec. 471; Cain
V. Mack, 33 Tex. 135; Miller v. Moore, 1

Cranch C. C. (U. S.) 471, 17 Fed. Cas. No.
9,584. And see, generally, Peincipai, and
Agent.

36. Page v. Lathrop, 20 Mo. 589.

Evidence of agency.— Where an agent has
executed a draft for his principal, the agent's

statemejits as to a former draft, executed by
him under similar circumstances and paid
by his principal, are admissible as evidence
of his agency (McDonough v. Heyman, 38
Mich. 334) ; and admissions on the princi-

pal's part of his authority to execute another
similar acceptance are admissible in confirma-

tion of other evidence showing a general au-

thority for the acceptance in question ( Llewel-

lyn V. Winckworth, 14 L. J. Exch. 329, 13

M. & W. 598). But where the payee's in-

dorsement has been made by an agent, the

payee's admission in writing of his agent's

authority is not competent evidence of that

fact in an action by the indorsee against the

maker. Clark v. Peabody, 22 Me. 500.

37. Alaibama.— Baker v. Boon, 100 Ala.

622, 13 So. 481; Guice v. Thornton, 76 Ala.

466; Ramsey v. Young, 69 Ala. 157; Tisdale

V. Maxwell, 58 Ala. 40 ( that it was furnished

in unequal amounts by the two payees
) ; New-

ton V. Jackson, 23 Ala. 335 ; Murrah v. Deca-

tur Branch Bank, 20 Ala. 392
;

" Long v.

Davis, 18 Ala. 801; Self v. Herrington, 11

Ala. 489; Cuthbert v. Bowie, 10 Ala. 163;

Litchfield v. Falconer, 2 Ala. 280; Swinton
V. Steele, 1 Ala. 357.

California.— Stretch v. Talmadge, 65 Cal.

510, 4 Pao. 513; Howard v. Stratton, 64 Cal.

487, 2 Pac. 263.

Connecticut.— Rose v. Phillips, 33 Conn.

570.

Georgia.— Hawkins v. Collier, 101 Ga. 145,

28 S. E. 632; University Bank v. Tuck, 96

Ga. 456, 23 S. E. 467; Anderson v. Brown,
72 Ga. 713; Pitts v. Allen, 72 Ga. 69; La-

throp V. Hickson, 67 Ga. 445 ; Rodgers v. Ros-

ser, 57 Ga. 319; Scaife v. Beall, 43 Ga. 333;

Knight V. Knight, 28 Ga. 165; Butts v.

Cuthbertson, 6 Ga. 166.

Illinois.— Mann v. Smyser, 76 111. 365;
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that it was for forbearance or extension given,^ for accommodation,^ or that

there was no consideration.^" So it is admissible to show that the consideration was

Kirkham «. Boston, 67 111. 599; Morgan v.

Fallenstein, 27 111. 31; Martin v. Stubbings,

27 111. App. 121 [affirmed in 126 111. 387, 18

N. E. 657, 9 Am. St. Rep. 620].
Indiana.— Dowden v. Wood, 124 Ind. 233,

24 N. E. 1042; Coapstick v. Bosworth, 121

Ind. 6, 22 N. E. 772; New Castle First Nat.
Bank v. Nugen, 99 Ind. 160; Braden v.

Graves, 85 Ind. 92; Bragg v. Stanford, 82

Ind. 234; Everhart v. Puckett, 73 Ind. 409;

Hazzard v. Duke, 64 Ind. 220.

Iowa.— Pembroke v. Hayes, 114 Iowa 576,

87 N. W. 492; Taylor v. Wightman, 51 Iowa
411, 1 N. W. 607.

Louisiana.— Parker v. Broas, 20 La. Ann.
167; Griffin v. Cowan, 15 La. Ann. 487;
Saramia v. Courrege, 13 La. Ann. 25.

Maine.— Leighton v. Bowen, 75 Me. 504;
Maine Mut. Mar. Ins. Co. v. Farrar, 66 Me.
133.

Maryland.— Harris v. Alcock, 10 Gill & J.

(Md.)' 226, 32 Am. Dec. 158.

Massachusetts.—Hill v. Whidden, 158 Mass.
267, 33 N. E. 526 ; Rice v. Howland, 147 Mass.

407, 18 N. E. 229; Corlies v. Howe, 11 Gray
(Mass.) 125, 71 Am. Dec. 693; Walker v.

Sherman, 11 Mete. (Mass.) 170; Ilsley v.

Jewett, 2 Mete. (Mass.) 168.

Michigan.— Taylor v. Dansby, 42 Mich. 82,

3 N. W. 267; Garton v. Union City Nat.
Bank, 34 Mich. 279; Wright v. Irwin, 33

Mich. 32.

Mississippi.— Ohleyer v. Bernheim, 67 Miss.

75, 7 So. 319; Cocke v. Blackbourn, 57 Miss.

689; Pollen v. James, 45 Miss. 129; Eokford
V. Hogan, 44 Miss. 398; Marsh v. Lisle, 34
Miss. 173; Matlock v. Livingston, 9 Sm. & M.
(Miss.) 489; Elliott v. Connell, 5 Sm. & M.
(Miss.) 91.

Nebraska.— Walker v. Haggerty, 30 Nebr.

120, 46 N. W. 221; Wilson v. Ellsworth, 25

Nebr. 246, 41 N. W. 177.

New Hampshire.— Cross v. Rowe, 22 N. H.
77.

New York.— Miller v. McKenzie, 95 N. Y.

575, 47 Am. Rep. 85; Smith v. Rowley, 34

N. Y..367 ; Smith v. Sergeant, 67 Barb. (N. Y.)

243; Bird v. Faulkner, 55 N. Y. Super, a.
529.

North Carolina.— Flaum v. Wallace, 103

N. C. 296, 9 S. E. 567 ; Perry v. Hill, 68 N. C.

417.

Pennsylvania.— Van Haagen Soap Co.'s Es-

tate, 141 Pa. St. 214, 21 Atl. 598, 12 L. R. A.

223; Snyder v. Wilt, 15 Pa. St. 59; Packer

V. Hook, 16 Serg. & R. (Pa.) 327.

South Carolina.— Smith v. Prothro, 2

S. C. 371; Hampton v. Blakely, 3 McCord
(S. C.) 469.

Tennessee.— Fort v. Orndoff, 7 Heisk.

(Tenn.) 167.

reajos.— Taylor v. Merrill, 64 Tex. 494;

Hicks V. Morris, 57 Tex. 658; Bender v.

Pryor, 31 Tex. 341.

Vermont.— Labbee v. Johnson, 66 Vt. 234,

28 Atl. 986; Sowles v. Sowles, 11 Vt. 146.

Wisconsin.— Trustees v. Saunders, 84 Wis.

570, 54 N. W. 1094.

See 7 Cent. Dig. tit. "Bills and Notes,"

S 1738.

As to necessity of consideration see supra,

III, A [7 Cyc. 690 et seq.].

As to presumption of consideration see

supra, XIV, E, 1, e.

38. Morgan v. Fallenstein, 27 111. 31; Kelly
V. Theiss, 21 Misc. (N. Y.) 311, 47 N. Y.

Suppl. 145.

39. Moynihan v. McKeon, 16 Misc. (N. Y.)

343, 38 N. Y. Suppl. 61, 74 N. Y. St. 316;
Breitengross v. Farr, 100 Wis. 215, 75 N. W.
893; Goldsmith v. Holmes, 13 Sawy. (U. S.)

526, 36 Fed. 484, 1 L. R. A. 816.

40. Alabama.— Guioe v. Thornton, 76 Ala.

466; Pacific Guano Co. v. Mullen, 66 Ala.
582; Corbin v. Sistrunk, 19 Ala. 203.

Connecticut.— Bunnell v. Butler, 23 Conn.
65.

Georgia.— Snowden v. Grice, 62 Ga. 615.

Illinois.— Oertel v. Schroeder, 48 111. 133;
Penny v. Graves, 12 111. 287.

Indiana.— Bragg v. Stanford, 82 Ind. 234;
Pierce v. Hight, 76 Ind. 355 ; Collier v. Mahan,
21 Ind. 110.

loioa.— Ingham t'. Dudley, 60 Iowa 16, 14
N. W. 82; Cedar Rapids First Nat. Bank v.

Hurford, 29 Iowa 579.

Kansas.—-Dodge v. Oatis, 27 Kan. 762.
Louisiana.—-Reeve v. Doughty, 19 La. Ann.

164; Griffin v. Cowan, 15 La. Ann. 487;
Douatt V. Louge, 11 La. Ann. 399.

Maine.— Wise v. Neal, 39 Me. 422.

Maryland.— Sumwalt v. Ridgely, 20 Md.
107.

Massachusetts.— Corlies v. Howe^ 11 Gray
(Mass.) 125, 71 Am. Dec. 693.

Michigan.— Kulenkamp v. Grofif, 71 Mich.
675, 40 N. W. 57, 15 Am. St. Rep. 283, 1

L. R. A. 954; Maltz v. Fletcher, 52 Mich,
484, 18 N. W. 228.

Mississippi.— Wren v. Hoffman, 41 Miss.
616.

Missouri.— Voght v. Butler, 105 Mo. 479, 16
S. W. 512; Harwood v. Brown, 23 Mo. App.
69.

New Jersey.— Middleton v. Griffith, 57
N. J. L. 442, 31 Atl. 405, 51 Am. St. Rep.
617; Eaton v. Eaton, 35 N. J. L. 290.

New York.— Dryer v. Brown, 52 Hun
(N. Y.) 321, 5 N. Y. Suppl. 486, 23 N. Y. St.

695; MoCulloch v. Hoffman, 10 Hun (N. Y.)

133; Von Kamen v. Roes, 20 N. Y. Suppl.
548, 48 N. Y. St. 920; Slade v. Halsted, 7

Cow. (N. Y.) 322.

Vermont.— 'Ellis v. Watkins, 73 Vt. 371,

50 Atl. 1105.

Wisconsin.— Ward v. Perrigo, 33 Wis. 143

,

Smith V. Carter, 25 Wis. 283.

United States.— Corcoran v. Hodges, 2

[XIV, E, 2, d. (l)]
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illegal*' or had failed ;
^ or that a note was given as a payment to be credited on the

maker's account^ or as collateral for an existing debt,** or was not to be construed
as a relinquishment or waiver of a set-off claimed against such debt.*' The rule

admitting parol evidence in such cases does not, however, do away with the rule

excluding such evidence, v/lien offered for the purpose of contradicting or vary-
ing a written instrument ;

** and parol evidence is not admissible in an action

on a note to show a contemporaneous agreement that it might be extinguished by
a part payment.*' So it is-inadmissible to show that the maker should not be held

Cranch C. C. (U. S.) 452, 6 Fed. Cas. No.
3,228.

Canada.— Davis v. McSherry, 7 U. C. Q. B.
490.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1739.
41. Arkansas.— Roe v. Kiser, 62 Ark. 92,

34 S. W. 534, 54 Am. St. Rep. 288.

Georgia.— Dixon v. Edwards, 48 Ga. 142.

Kentucky.— Gardner v. Maxey, 9 B. Mon.
(Ky.) 90.

Louisiana.—
^ Reeve v. Doughty, 19 La. Ann.

164; Griffin v. Cowan, 15 La. Ann. 487.

Mississippi.— Newsom v. Thighen, 30 Miss.

414.

New York.— Von Kamen v. Roes, 20 N. Y.
Suppl. 548, 48 N. Y. St. 920.

South Carolina.— Groesbeck v. Marshall, 44
S. C. 538, 22 S. E. 743.

42. Alabama.— Cuthbert v. Bowie, 10 Ala.

163; Smith v. Armistead, 7 Ala. 698; Litch-
field V. Falconer, 2 Ala. 280; Morehead i.

Gayle, 2 Stew. & P. (Ala.) 224.

California.— Braly v. Henry, 71 Cal. 481,
11 Pac. 385, 12 Pac. 623, 60 Am. Rep. 543.

Connecticut.— Pettibone v. Roberts, 2 Root
(Conn.) 258.

Florida.— Branch v. Wilson, 12 Fla. 543.
Georgia.— Pinsoon f. Bass, 114 Ga. 295,

40 S. E. 747; Powell (:. Subers, 67 Ga. 448;
Lufburrow v. Henderson, 30 Ga. 482; Smith
V. Brooks, 18 Ga. 440 ; Tompkins v. Tegner, 17

Ga. 103.

Ha^oaii.— Grimes v. Walker, 1 Hawaii 21.

Illinois.— Mann v. Smyser, 70 111. 365;
Kirkham v. Boston, 67 111. 599 ; Jones v. Buf-
fum, 50 111. 277; Oertel v. Schroeder, 48 111.

133; Morgan v. Fallenstein, 27 111. 31; Hill

V. Enders, 19 111. 163; Penny v. Graves, 12

111. 287.

Indiana.—-Brown v. Summers, 91 Ind. 151;
Pierce v. Hight, 76 Ind. 355; Jones v. Noe, 71

Ind. 368; Campbell v. Gates, 17 Ind. 126.

Iowa.— Ingham v. Dudley, 60 Iowa 16, 14
N. W. 82 ; Dicken v. Morgan, 54 Iowa 684, 7

N. W. 145; Scott v. Sweet, 2 Greene (Iowa)
224.

Kansas.— Blood v. Northrup, 1 Kan. 28.

Louisiana.— Reeve v. Doughty, 19 La. Ann.
164; Griffin t: Cowan, 15 La. Ann. 487;
Grieve v. Sagory, 3 Mart. (La.) 599.

Maine.— Wise v. Neal, 39 Me. 422.

Maryland.— Hamburger v. Miller, 48 Md.
317; Sumwalt v. Ridgely, 20 Md. 107.

Massachusetts.— Savs^^er v. Orr, 140 Mass.
234, 5 N. E. 822.

Michigan.'—Maltz v. Fletcher, 52 Mich. 484,

18 N. W. 228.
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Minnesota.— Warner v. Schulz, 74 Minn.
252, 77 N. W. 25.

Mississippi.— Buckels v. Cunningham, 6
Sm. & M. (Miss.) 358.

New Jersey.— Middleton v. Griffith, 57
N. J. L. 442, 31 Atl. 405, 51 Am. St. Rep.
617.

New York.— Slade v. Halsted, 7 Cow.
(N. Y.) 322.

Pennsylvania.— Volkenaud r. Drum, 154
Pa. St. 616, 32 Wkly. Notes Cas. (Pa.) 284,
26 Atl. 611.

Wisconsin.— Foster v. Clifford, 44 Wis.
569, 28 Am. Rep. 603; Ward v. Perrigo, 33
Wis. 143 ; Smith v. Carter, 25 Wis. 283 ; Hub-
bard V. Galusha, 23 Wis. 398; Peterson v.

Johnson, 22 Wis. 21, 94 Am. Dec. 581.
Canada.— Fisher v. Archibald, 8 Nova

Scotia Dec. 298.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1739.

43. Bennett v. Tillmon, 18 Mont. 28, 44
Pac. 80.

44. Keeler v. Commercial Printing Co., 16
Wash. 526, 48 Pac. 239.

45. Bohn Mfg. Co. v. Harrison, 13 Mont.
293, 34 Pac. 313.

46. Alabama.—^Adams v. Thomas, 54 Ala.
175.

California.—Langan v. Langan, 89 Cal. 186,
26 Pae. 764.

Louisiana.— Douatt v. Louge, 11 La. Ann.
399 ; Dwight v. Kemper, 8 La. Ann. 452.

New York.— Halliday v. Hart, 30 N. Y.
474.

Texas.— Saimders v. Brock, 30 Tex. 421.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1738.

Thus it has been held inadmissible to show
that the consideration for a bill of exchange
and acceptance was an agreement to surren-

der a note which was not surrendered, upon
the ground that such evidence would tend to

make the acceptance a conditional one. Fos-
ter V. Clifford, 44 Wis. 569, 28 Am. Rep. 603

;

Charles v. Denis, 42 Wis. 56, 24 Am. Rep. 383.

47. Ewing v. Clark, 76 Mo. 545.

It is not admissible to show that a note
given by A to B, in consideration of C's note
to A and a debt due from C to B, was given

only to facilitate the collection of C's debt,

and was only to be paid by A when C had
paid him. Gillett v. Ballou, 29 Vt. 296. So
it has been held inadmissible to show that a
note was given for the transfer of certain

debts and was only to be paid out of the pro-

ceeds collected. Walters v. Smith, 23 111.

342. But in defense to a note containing in
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liable,* that the note was intended as a mere receipt for money placed in the

maker's hands for a special purpose and was so used/' that it was to be paid out

of a particular fund only,*' that the consideration was in part an unperformed
agreement,'^ or, on a note for land, to show a contract other than the deed, for

the purpose of impeaching the note.'" Nor can the maker of a note show that it

was given for more than was due " to keep down a fuss." °'

(ii) Of Indorsement. As against his immediate indorsee, an indorser in

blank may introduce parol evidence going to show the consideration of the

transfer.'* Thus the indorser may show that his indorsement was wholly without
consideration ;'' that he was merely the agent of the indorsee'* or indorsed for

his accommodation ;''' that the consideration for the transfer has failed '^ or been

,
diverted ;'' that the indorsement was intended as a receipt and given on payment
of tlie note *• or merely to effect a transfer ;

*' as a measure of damages, that the
' real consideration was less than the face of the note ;

*^ or that it was intended as

J security for certain payments, the balance being payable to the indorser after

such payments were satisfied.^

e. Declarations and Admissions of Former Holder. Declarations against

interest made by the owner of a note before he has parted with its title or posses-

sion and when he alone is interested are admissible in evidence,^ at least as

brackets the words, " for two mills, remit as

soon as sold," such evidence has been held
admissible. Ward v. Perrigo, 33 Wis. 143.

48. Kulenkamp v. Groff. 71 Mich. 675, 40
N. W. 57, 15 Am. St. Rep. 283, 1 L. R. A.

594, except so far as it may tend to show him
to be an accommodation party.

49. Dickson v. Harris, 60 Iowa 727, 13

N. W. 335.

50. Cashman v. Harrison, 90 Cal. 297, 27
Pac. 283.

51. McKegney v. Widekind, 6 Bush (Ky.)

107 ; Hyde v. Tonwinkel, 26 Mich. 93.

52. Stookey v. Hughes, 18 111. 55.

Where notes were given in carrying out a
written contract for land, the maker was not
allowed to show a contemporaneous parol

agreement for a certain rate of allowance for

deficiency that might appear in the quantity

of timber on the land purchaseu with the

notes. Hubbard v. Marshall, 50 Wis. 322, 6

N. W. 497.

53. Ellis V. Drake, 52 Ga. 617.

54. Connecticut.— Pettibone v. Roberts, 2

Root (Conn.) 258.

IlUnois.— Kirkham v. Boston, 67 111. 599.

See also Bradshaw v. Combs, 102 111.

428.

Indiana.— Smythe v. Scott, 106 Ind. 245,

6 N. E. 145; Brown v. Summers, 91 Ind.

151.

Maine.— Larrabee v. Fairbanks, 24 Me.
363, 41 Am. Dec. 389.

Massachusetts.— Baldwin v. Dow, 130

Mass. 416.

. New York.— Denniston v. Bacon, 10 Johns.

(N. Y.) 198.

Virginia.— Woodward v. Foster, 18 Graft.

(Va.) 200.

55. Allin V. Williams, 97 Cal. 403, 32

Pac. 441 ; Larrabee v. Fairbanks, 24 Me. 363,

41 Am. Dec. 389; Rising Sun Nat. Bank v.

Brush, 10 Biss. (U. S.) 188, 6 Fed. 132;

Foster v. Jolly, 1 C. M. & R. 703, 4 L. J.

Exch. 65. Or that it was with notice of
defense and as collateral for an existing

debt. Keeler v. Commercial Printing Co.,

16 Wash. 526, 48 Pac. 239.

56. Lovejoy v. Citizens' Bank, 23 Kan.
331.

57. Breneman v. Furniss, 90 Pa. St. 186,

35 Am. Rep. 651.

58. Smith v. Carter, 25 Wis. 283.

59. Avery v. Miller, 86 Ala. 495, 6 So. 38.

60. Spencer v. Sloan, 108 Ind. 183, 9

N. E. 150, 58 Am. Rep. 35; Cole v. Smith,
29 La. Ann. 551, 29 Am. Rep. 343; Davis v.

Morgan, 64 N. C. 570; Morris v. Faurot, 21

Ohio St. 155, 8 Am. Rep. 45.

61. Allin V. Williams, 97 Cal. 403, 32
Pac. 441.

62. Cook V. Cockrill, 1 Stew. (Ala.) 475,

18 Am. Dec. 67.

63. Scammon v. Adams, 11 111. 575; Wood
V. Matthews, 73 Mo. 477.

64. Alabama.— Remy v. Duflfee, 4 Ala.

365.

Georgia.— Glanton v. Griggs, 5 Ga. 424.

Illinois.— Hanchett v. Kimbark, 118 111.

121, 7 N. E. 491; Thorp v. Goewey, 85 111.

611; Williams v. Judy, 8 111. 282, 44 Am.
Dec. 699; Kane v. Torbit, 23 111. App.
311.

Indiana.— Shade v. Creviston, 93 Ind. 591

;

Abbott V. Muir, 5 Ind. 444.

Louisiana.— Pilcher v. Kerr, 7 La. Ann.
144.

Maine.— Whittier v. Vose, 16 Me. 403;
Shirley v. Todd, 9 Me. 83. See also Fuller-

ton V. Rundlett, 27 Me. 31.

Massachusetts.— Stevens v. Parker, 5. Al-

len (Mass.) 333; Fisher v. Leland, 4 Cush.
(Mass.) 456, 50 Am. Dec. 805.
Mississippi.— Millsaps v. Merchants', etc.,

Bank, 71 Miss. 361, 13 So. 903; Brown v.

McGraw, 12 Sm. & M. (Miss.) 267.

[XIV, E, 2, e]
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against a purchaser after maturity ;
'^ but declarations made by a party after he

ceases to be the holder are not competent in a suit upon the note or in relation to

it by a subsequent hona fide holder for value.*^

f. Execution and Delivery— (i) Exbqtition-— (a) Circumstances of Execu-
tion. Parol evidence is admissible as between the immediate parties to prove the

circumstances under which the paper was executed.*'

JVeio Jersey.— Reed v. Vancleve, 27 N. J. L.

352, 72 Am. Dec. 369.

South Carolina.— Crayton v. Collins, 2

MeCord (S. C.) 457; Martin v. Lightner,

2 McCord (S. C.) 214.

Contra, Clews v. Kehr, 90 N. Y. 633; Os-

born V. Robbins, 37 Barb. (N. Y.) 481;
Paige V. Cagwin, 7 Hill (N. Y.) 361, 42 Am.
Dec. 68; Beach v. Wise, 1 Hill (N. Y.) 612;
Whitaker v. Brown, 8 Wend. (N. Y.) 490;
Kent V. Walton, 7 Wend. (N. Y.) 256; Wil-
son V. Law, 26 N. Y. Wkly. Dig. 509: Dodge
V. Freedmans Sav., etc., Co., 93 U. S. 379, 23

L. ed. 920.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1790.

Admissions that a note has been paid,

made by the holder of a note while he is the

owner, are admissible in evidence in an ac-

tion by such holder for the use of another.

Remy v. Duffee, 4 Ala. 365. See also Hart
V. Freeman, 42 Ala. 567.

Self-serving declarations.— Declarations in

his own favor, made by the indorser of a note

when notice of its dishonor is given to him,
the holder not being present, are not admis-
sible in evidence. Emerson v. Harmon, 14

Me. 271.

65. Illinois.— Sandifer v. Hoard, 59 111.

246; Curtiss v. Martin, 20 HI. 557.

Indiana.— Blount v. Riley, 3 Ind. 471.

Maine.— Eaton v. Corson, 59 Me. 510;
Hatch V. Dennis, 10 Me. 244.

Massachusetts.— Bond v. Fitzpatrick, 4
Gray (Mass.) 89.

Missouri.— Robb v. Schmidt, 35 Mo. 290.

Ohio.— Hollister v. Hunt, 9 Ohio 8.

South Carolina.— Sharp v. Smith, 7 Rich.

(S. C.) 3.

Tennessee.— Drennon v. Smith, 3 Head
(Tenn.) 389.

Vermont.— Wheeler v. Walker, 12 Vt. 427.

See also Miller v. Bingham, 29 Vt. 82.

Canada.— Myers v. Cornell, 2 U. C. Q. B.
279.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1790.

66. Alabama.— Perry v. Graves, 12 Ala.

246; Carmichael v. Brooks, 9 Port. (Ala.)

330.

Arkansas.— Patton 'V. Gee, 36 Ark. 506.

Connecticut.— Scripture v. Newcomb, 16

Conn. 588.

Illinois.— Thorp v. Goewey, 85 111. 611.

Indiana.— Proctor v. Cole, 104 Ind. 373,

3 N. E. 106, 4 N. E. 303; Stoner v. Ellis, 6
Ind. 152; Fleming v. Newman, 5 Blackf.
(Ind.) 220.

Kentucky.— Crane v. Gunn, 4 B. Mon.
(Ky.) 10; Bartlett v. Marshall, 2 Bibb(Ky.)
467.

[XIV, E. 2, e]

Louisiana.— Dowty v. Sullivan, 19 La.
Ann. 448.

Maine.— Norton v. Heywood, 20 Me. 359;
Russell V. Doyle, 15 Me. 112; Matthews v.

Houghton, 10 Me. 420.

Massachusetts.— Bond v. Fitzpatrick, 4
Gray (Mass.) 89; Wheeler v. Rice, 8 Cush.
(Mass.) 205; Butler v. Damon, 15 Mass. 223.

Missouri.— Labadie v. Chouteau, 37 Mo.
413; Blancjour v. Tutt, 32 Mo. 576; Porter
V. Rea, 6 Mo. 48.

Montana.— Shobeir v. Jack, 3 Mont. '351.

Nebraska.—Zimmerman v. Kearney County
Bank, 57 Nebr. 800, 78 N. W. 366; Commer-
cial Nat. Bank v. Brill, 37 Nebr. 626, 56
N. W. 382.

New Hampshire.— Newbury Bank v. Sin-

clair, 60 N. H. 100, 49 Am. Rep. 307; For-

saith V. Stickney, 16 N. H. 575.

New York.— Van Gelder v. Van Gelder, 81

N. Y. 625; Van Aernam r. Granger, 86 Hun
(N. Y.) 476, 33 N. Y. Suppl. 885, 67 N. Y.

St. 507; Smith v. Schanck, 18 Barb. (N. Y.)

344; German American Bank v. Slade, 15

Misc. (N. Y.) 287, 36 N. Y. Suppl. 983, 72

N. Y. St. 427; Thorne v. Woodhull, Anth.
N. P. (N. Y.) 141.

North Carolina.— Maddox v. Atlantic, etc.,

R. Co., 115 N. C. 624, 20 S. E. 190; Wooten
V. Outlaw, 113 N. C. 281, 18 S. E. 252.

Pennsylvania.— Bickell )'. Thomas, 3 Phila.

(Pa.) 356, 16 Leg. Int. (Pa.) 61.

South Carolina.— De Bruhl v. Patterson,

12 Rich. (S. C.) 363; Crayton v. Collins, 2

MeCord (S. C.) 457.'

Vermont.— Hough v. Barton, 20 Vt. 455;
Washburn v. Ramsdell, 17 Vt. 299.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1790y2.
67. Alabama.— titchiield v. Falconer, 2

Ala. 280.

Arkansas.— Cagle v. Lane, 49 Ark. 465,

5 S. W. 790.

Colorado.— Fisk v. Reser, 19 Colo. 88, 34
Pac. 572.

Illinois.— Hammond v. Goodale, 38 111.

App. 365; Johnson v. Lawson, 29 111. App.
146.

Indiana.— Chicago, etc., R. Co. v. West,
37 Ind. 211.

Maine.— Herrick v. Bean, 20 Me. 51.

Maryland.— Banks v. McCosker, 82 Md.
518, 34 Atl. 539, 51 Am. St. Rep. 478; Rose
V. Coffield, 53 Md. 18, 36 Am. Rep. 389.

Massachusetts.— Levin v. Vannevar. 137

Mass. 532.

Michigan.— Ferguson v. Davis, 63 Mich.
677, 32 N. W. 892; Smith v. Van Blarcom,
45 Mich. 371, 8 N. W. 90.

Minnesota.— Sanborn v. Neal, 4 Minn. 126,

77 Am. Dec. 502.
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(b) Proof of Execution— (1) Note With Sitbsceibing Witness. The exe-

cution of a note should be proved by the subscribing witness if there be one.''

If, however, such witness is dead, is out of the jurisdiction,'' or does not recollect

his signature,™ the execution may be proved by other evidence. So the admission

of the maker that he executed the note on which suit is brought does away with
the necessity of calling the subscribiug witness.''

Missouri.— Smalley v. Hale, 37 Mo. 102.

New Hampshire.— Cross v. Howe, 22 N. H.
77.

New Jersey.—^Duncan v. Gilbert, 29 N. J. L.
521.

Neto York.— Bell v. Shibley, 33 Barb.
(N. Y.) 610; Auerbach v. Peetsch, 18 N. Y.
Suppl. 452, 43 N. Y. St. 493.

Rhode Island.— Sweet v. Stevens, 7 R. I.

375.

South Dakota.— Kirby v. Berguin, 15 S. D.
444, 90 N. W. 856.

Vermont.— Labbee v. Johnson, 66 Vt. 234,

28 Atl. 986.

Virginia.— Woodward v. Foster, 18 Gratt.

(Va.) 200.

Thus parol evidence is admissible to show
the coverture of the maker which was not
disclosed in the note (Mount v. Zisken, 7

N. J. L. J. 71), that the note was given to

take up another note (Duncan v. Gilbert, 29
N. J. L. 521), when a written memorandum
on the note was made (Heywood v. Perrin,

10 Pick. (Mass.) 228, 20 Am. Dec. 518), or
that the execution of the note was obtained
by threats of criminal prosecution against
one of the maker's family (Snyder v. Willey,

33 Mich. 483).
68. Indiana.— Taylor v. Gay, 6 Blackf.

(Ind.) 150.

Sew Jersey.— Williams v. Davis, 2 N. J. L.
259.

Pennsylvania.— January v. Goodman, 1

Ball. (Pa.) 208, 1 L. ed. 103.

South Carolina.— Harper v. Solomon, 1

Brev. (S. C.) 3. Compare G«rvais v. Baird,

2 Brev. (S. C. 37.

Tennessee.— Shepherd v. Goss, 1 Overt.

(Tenn.) 487.

United States.— Turner v. Green, 2 Granch
C. C. (U. S.) 202, 24 Ped. Gas. No. 14,256.

Contra, Snyder i;. Travers, 45 111. App.
253, by statute.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1709.

In an action on a scaled note against the
obligor's executor, testimony of a subscribing

witness that he believes his name subscribed

thereto to be his own handwriting and that

he remembers having attested but one note
for the obligor is competent to prove the

execution of the note, although the witness

states that he does not believe the signature

of the obligor to be in that person's hand-
writing or that the paper he attested was
a sealed one. Churchill v. Speight, 3 N. C.

515. So where a deposing witness exhibits a
copy of a note sued on, and his name appears
as attesting witness, and he says that he has
seen the original, he so identifies it that he

[17]

may be asked whether the alleged maker
executed it. Hazzard v. Viekery, 78 Ind.

64.

Evidence that the alleged attesting witness,

who at the date of the note was under twelve
years old and an office boy of the payee,

could not, six years afterward, recollect

whether or not he signed as such witness is

competent on the issue whether the note was
signed in the presence of an attesting wit-

ness. Tompson v. Fisher, 123 Mass. 559.

69. Iowa.— Ballinger v. Davis, 29 Iowa
512.

Louisiana.— Chaffe v. Cupp, 5 La. Ann.
684.

Massachusetts.— Valentine v. Piper, 22
Pick. (Mass.) 85, 33 Am. Dec. 715.

New Jersey.— Williams v. Davis, 2 N. J. L.
259.

Pennsylvania.— January v. Goodman, 1

Dall. (Pa.) 208, 1 L. ed. 103.

Tennessee.— Shepherd v. Goss, 1 Overt.
(Tenn.) 487.

See 7 Cent. Dig. tit. " Bills and Notes,"

S 1709.

Proof of absence.— Proof that an attest-

.

ing witness to a note, when last seen, was
engaged in business out of the state, coupled
with a return non est inventus on a subpcena
by a constable of the city in which the at-

testing witness lived before going out of the

state, is sufficient to let in secondary evidence

of the genuineness of the signature. Troeder
V. Hyams, 153 Mass. 536; 27 N. E. 775.

Proof of handwriting of witness.— Where
the maker of a note has made his mark to it

and the witness to the note is out of the
state (E,eed v. Wilson, 39 Me. 585; Whitaker
V. Bussey, 2 Nott & M. (S. C.) 374; Shiver

V. Johnson, 2 Brev. (S. C.) 397. See also

Blackman v. Stogner, Cheves Bq. (S. C.

)

175) or dead (Chaffe v. Cupp, 5 La. Ann.
684) proof of the handwriting of the wit-

ness is sufficient.

70. Quimby v. Buzzell, 16 Me. 470; Ver-
non V. Hammet, 1 Hill (S. C.) 269. See also

Crabtree v. Clark, 20 Me. 337; Walker v.

Warfield, 6 Mete. (Mass.) 466.

71. Hall V. Phelps, 2 Johns. (N. Y.) 451;
Williams v. Floyd, 11 Pa. St. 499; Perry v.

Lawless, 5 U. C. Q. B. 514.

Sufficiency of admission.— The maker of a
note payable to A or bearer, and attested by
a subscribing witness, was called upon for

payment, but the note was neither shown to

him, nor the amount or date of it mentioned.
The maker acknowledged that he had given a
note to A, and said that he would pay it at
a future day. It was held that this was not
an admission of the execution of the note,

[XIV, E, 2, f, (i), (b), (1)]
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(2) Note "With No Subscribing Witness. In the absence of any subscribing
witness the execution of a note may be shown by admissions of the maker,'^ by
proof of liis handwriting,''^ or by circumstantial evidence.''^

(c) Proof of Hon -Execution— (1) In General. In an action on a note,
the execution of whicli is denied, evidence that at the date of the note otlier

transactions took place between the parties which render it improbable that the
note was executed and which are inconsistent with itsexecution is admissible."'

which would supersede the necessity of prov-
ing it by the subscribing witness. Shaver
V. Ehle, 16 Johns. (N. Y.) 201.

72. California.— Hilborn v. Alford, 22 Cal.

482.

Illinois.— See Bevan v. Atlanta Nat. Bank,
142 111. 302, 31 N. E. 679; Crawford v. Crane,
61 111. App. 459.

Indiana.—Kennedy v. Graham, 9 Ind. App.
624, 35 N. E. 925, 37 N. E. 25.

Iowa.— Hess v. Wilcox, 58 Iowa 380, 10

N. W. 847.

Kentucky.— Templeton v. Sharp, 10 Ky.
L. Eep. 499, 9 S. W. 507, 696. See also

Eordsville Banking Co. v. Thompson, 23 Ky.
L. Rep. 1276, 65 S. VT. 6.

Louisiana.— Lopez r. Berghel, 15 La. 42.

Massachusetts.— See Greenfield Bank v.

Crafts, 2 Allen (Mass.) 269.

Michigan.— Hunter v. Parsons, 22 Mich.
96.

Missouri.— Smith v. Witton, 69 Mo. 458.

New Hampshire.— Corser v. Paul, 41 N. H.
24, 77 Am. Dec. 753.

New York.— Durant v. Abendroth, 15 N. Y.
St. 339; Pentz I'. Winterbottom, 5 Den.
(N. Y.) 51.

Vermont.— Hodges v. Eastman, 12 Vt. 358.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1709.

Admission in affidavit of defense.— An affi-

davit of defense admitting that defendant
made the note may be read in evidence in

the same case by plaintiff, who is payee, to

prove the making of the note. Bowen v. De
Lattre, 6 Whart. (Pa.) 430.

Admissions of partner.— In an action
brought against an alleged surviving partner,
upon a promissory note alleged to have been
signed by the deceased partner in the name
of the firm, admissions by the signer in his

lifetime that he signed the note are admissi-
ble. Adams v. Brownson, 1 Tyler (Vt.) 452.

Part payment.— If one makes a payment
on a note purporting to be executed by him,
promises frequently to pay the balance, and
does not dispute the genuineness of the note,

he will be presumed, in a suit thereon, to

have executed it, in the absence of evidence
to the contrary. Warren v. Able, 91 Ind. 107.

But an indorsement of payment upon a
note, without proof of payment, is of itself

no evidence tending to prove that the person
purporting to have been the maker of the note

had recognized its validity. Brown v. Mun-
ger. 16 Vt. 12.

73. Illinois.— Williams v. Miami Powder
Co., 36 HI. App. 107.

Indiana.— Taylor v. Gay, 6 Blackf. (Ind.)

150.

Massachusetts.— Keith v. Lothrop, 10 Gush.
(Mass.) 453.

Pennsylvania.— Watson v. Brewster, 1 Pa.
St. 381; Irvine v. Lumbermen's Bank, 2
Watts & S. (Pa.) 190.
South Carolina.— Tuten v. Stone, 12 Rich.

(S. C.) 448.

See 7' Cent. Dig. tit. "Bills and Notes,"
§ 1709.

Comparison of notes signed Ijy mark.

—

Promissory notes found among the papers
of an illiterate deceased person, purporting
to have been signed by him with his mark,
and which he had paid, are, on the trial of
an action against his administrator upon an-
other promissory note, also purporting to have
been signed by the intestate with his mark,
admissible in evidence for the purpose of
comparing the marks thereon with that affixed
to the note in suit. Little v. Rogers, 99 Ga.
95, 24 S. E. 856. But see Travers v. Snyder,
38 111. App. 379.

74. Lothrop v. Union Bank, 16 Colo. 257,
27 Pac. 696; Hunter v. Harris, 131 111. 482,
23 N. E. 626; Strieker v. Barnes, 122 Ind.
348, 23 N. E. 263; Hays v. Morgan, 87 Ind.
231; Holmes v. Riley, 14 Kan. 131. See also
De Arman v. Taggart, 65 Mo. App. 82, hold-
ing that where there is evidence that defend-
ant made a note in controversy in a. certain
store, and that the paper used was taken
from the proprietor's book of blank notes,

such blank book is admissible in evidence to
show that the form and character of the note
in suit corresponded with the blanks.

Note withheld by defendant.— Where a
promissory note upon which action is brought
is wrongfully withheld by defendant, the testi-

mony of one who has seen the note is admis-
sible to show that the note is in the hand-
writing of defendant and bears his signature.
Prescott V. Ward, 10 Allen (Mass.) 203.

Testimony of eye-witness.—-It is not essen-
tial, where the execution of a note is put in
issue, to prove its execution by an eye-wit-

ness. Melvin v. Hodges, 71 111. 422.

75. Hunter v. Harris, 131 HI. 482, 23 N. E.
626.

Habits of alleged maker.— In an action on
a note, where defendant denies that he exe-

cuted it, evidence is admissible in his behalf
as to his habit of giving notes; but it must
be confined to his general reputation in that

regard. Travers v. Snyder, 38 111. App.

379.

Statements of alleged co-maker.— The
question being as to the fact of defendant's

signature to a promissory note, the testimony
of another person whose name was on the

note that he himself had not signed it is

[XIV, E, 2, f, (i), (b). (2)]
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On an issue as to the execution of a note by defendant's intestate, evidence tend-

ing to sliow that such intestate did not owe any money to the person to whom tlm

note was executed is admissible to show the improbability of its execution.''^

(2) FoEGERY. Where the defense set up is forgery, evidence as to the finan-

cial dealings of the parties is admissible as tending to show the probability or

improbabihty of defendant having signed the note."

(d) Time of Execution. Altliough a note hears a written date, the actual

date of its execution may be shown by parol,''' but parol evidence is not admissi-

ble to prove a mistake in date in a suit brought by an innocent purchaser and to

his disadvantage.™

admissible. Corser v. Paul, 41 N. H. 24, 77
Am. Dec. 753.

76. Carpenter v. Wilmot, 24 Mo. App. 589.

Pecuniary condition of parties.— On an is-

sue as to the making of a note by an intestate

it is not relevant that when it was given and
when it became due he had a, large sum of

money lying idle. Bridgman v. Corey, 62 Vt.

1, 20 Atl. 273. So evidence that the deceased

was " a man of property " and had money
" loaned out " when he died is not competent

to disprove his execution of a note, particu-

larly as it was not shown that at any time
from the execution of the note to his death
deceased had money on hand. Pettiford v.

Mayo, 117 N. C. 27, 23 S. E. 252. And in an
action against a personal representative on
notes of the deceased it is error to admit, as

evidence of non-execution of the notes, the

fact that the deceased several years prior

to the dates of the notes received a large

legacy of money. Taylor v. Gale, 14 Wash.
57, 44 Pac. 110. And the fact that the payee

had no money to loan cannot be shown by
his reputation for being " hard up " at the

time the note was alleged to have been given.

Bliss V. Johnson, 162 Mass. 323, 38 N. E.

446.

77. Nickerson v. Gould, 82 Me. 512, 20

Atl. 86. See also Gitchell v. Ryan, 24 111.

App. 372, holding that evidence that defend-

ant was not indebted to plaintiff is admissible,

although there is no plea of want of con-

sideration, as it tends to show that defendant

did not execute the note. And on an issue as

to whether plaintiff had signed a certain

check, or whether it had been forged by the

payee, evidence by the payee that a criminal

intimacy between herself and plaintiff had
been discovered by her husband, and that

the check in question had been paid by plain-

tiff in remuneration, is competent to show
a state of affairs which would render it prob-

able that plaintiff had given her the check.

Crane v. Horton, 5 Wash. 479, 32 Pac. 223.

And see Stevenson v. Stewart, 11 Pa. St.

307.

Ability to commit forgery.— Where, in an
action on a note, the defense is forgery, it can-

not be shown that plaintiff had the capacity,

skill, and appliances to commit the forgery.

Costelo V. Crowell, 139 Mass. 588, 2 N. K.

698. See also Vaughn v. Wilson, 31 Mo. App.

489, holding that in an action on a note which
one of the joint makers alleges was forged.

evidence that his signature could be success-

fully imitated by the other joint maker is

inadmissible. And see Stratton v. Nye, 45
Nebr. 619, 63 N. W. 928.

Similar transactions.— In an action on a
note claimed by defendant to have been
forged it is not competent for him to show
that the payee had at other times and uncon-
nected with the note in suit negotiated forged

paper. Monitor Plow Works ». Born, 33
Nebr. 747, 51 N. W. 129. See also Hartford
Bank v. Hart, 3 Day (Conn.) 491, 3 Am.
Dec. 274; Dodge v. Haskell, 69 Me. 429; Bene-
dict V. Rose, 24 S. C. 297.

78. Alahama.— Burns v. Moore, 76 Ala.
339, 52 Am. Rep. 332.

Iowa.— Barlow v. Buckingham, 68 Iowa.

169, 26 N. W. 58.

Kansas.— Clary v. Smith, 20 Kan. 83.

Maine.— Drake v. Rogers, 32 Me. 524. See
also Fenderson v. Owen, 54 Me. 372, 92 Am-
Dec. 551; Cumberland Bank v. Mayberry, 4a
Me. 198.

Minnesota.— Almich v. Downey, 45 Minn.
460, 48 N. W. 197.

Mississippi.— Dean v. De Lezardi, 24 Miss.

424.

NeiD Hampshire.— Allen v. Deming, 14

N. H. 133, 40 Am. Dec. 179.

Tfeiv York.— Germania Bank v. Distler, 4
Hun (N. Y.) 633, 67 Barb. (N. Y.) 333 [af-

firmed in 64 N. Y. 642].

Ohio.— Jessup v. Dennison, 2 Disn.. (Ohio)'

150.

Pennsylvania.— McSparran v. Neeley, 91

Pa. St. 17.

Tennessee.— Biggs v. Piper, 86 Tenn. 589,

8 S. W. 851.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1711.

If an acceptance payable on a particular

day be not dated parol evidence is admissible

to show that the day designated is the last

day of grace. Kenner v. Their Creditors, 1

La. 120, 8 Mart. N. S. (La.) 36.

79. Huston v. Young, 33 Me. 85.

Thus a note dated on Monday is good in

the hands of a lona fide holder, although

really executed and delivered on Sunday, and

the illegal delivery cannot be proved against

such holder.

Connecticut.—-Greathead v. Walton, 40
Conn. 226.

Georgia.— Harrison v. Powers, 76 Ga. 218;
Ball V. Powers, 62 Ga. 757.

[XIV, E, 2, f, (I), (d)3



260 [8 Cye.] COMMERCIAL PAPER

(n) Delivery— (a) Conditional Delivery. As between the parties or others
having notice, conditional delivery of a bill or note may be set up in defense and
may be shown by parol evidence.^

(b) Time of Delivery. It may be shown that an instrument dated on Sunday
was really delivered on another day and is therefore valid.^'

g. Explaining Ambiguity. Parol evidence is admissible to explain an ambi-
guity apparent on the face of the paper,^ especially where there is a disagree-

lowa.— Clinton Nat. Bank v. Graves, 48
Iowa 228.

Maine.— Cumberland Bank v. Mayberry, 48
Me. 198.

Massachusetts.—Cranson v. Goss, 107 Mass.
439, 9 Am. Rep. 45.

Michigan.— Vinton v. Peck, 14 Mich. 287.

New Hampshire.— State Capitol Bank v.

Thompson, 42 N. H. 369.

Wisconsin.— Knox v. Clifford, 38 Wis. 651,
20 Am. Rep. 28.

80. Alabama.— Hopper v. Eiland, 21 Ala.
714.

Connecticut.—^McFarland v. Sikes, 54 Conn.
250, 7 Atl. 408, 1 Am. St. Rep. 111.

Illinois.— Belleville Sav. Bank v. Bornman,
124 111. 200, 16 N. E. 210.

Imca.—-Ware v. Smith, 62 Iowa 159, 17
N. W. 459.

Maryland.— Bicketts v. Pendleton, 14 Md.
320.

Massachusetts.— Robertson v. Rowell, 158
Mass. 94, 32 M. E. 898, 35 Am. St. Rep. 466;
Wilson V. Powers, 131 Mass. 539; Watkins v.

Bowers, 119 Mass. 383.

Minnesota.— Smith v. Mussetler, 58 Minn.
159, 59 N. W. 995; Merchants' Exch. Bank
V. Luckow, 37 Minn. 542, 35 N. W. 434.

Missouri.— Hurt v. Ford, (Mo. 1896) 36
S. W. 671.

New York.— Higgina v. Ridgway, 153 N.Y.
130, 47 N. E. 32 ; Benton v. Martin, 52 K. Y.

570; Simmons v. Thompson, 29 N. Y. App.
Div. 559, 51 N. Y. Suppl. 1018; Lattimer v.

Hill, 8 Hun (N. Y.) 171.

Rhode Island.— Sweet v. Stevens, 7 R. I.

375.

South Dakota.— MeCormick Harvesting
Maeh. Co. v. Faulkner, 7 S. D. 363, 64 N. W.
163, 58 Am. St. Rep. 839.

Tennessee.— Alexander v. Wilkes, 11 Lea
(Tenn.) 221; Breedcn v. Grigg, 8 Baxt
(Tenn.) 163; Majors v. McNeilly, 7 Heisk
(Tenn.) 294.

United States.— Burke v. Dulaney, 153

U. S. 228, 14 S. Ct. 816, 38 L. ed. 698.

England.— Jefferies v. Austin, 1 Str. 674.

An indorser may show against his immedi-
ate indorsee, .or a later holder with notice,

that the indorsement was delivered in es-

crow only. Ricketta v. Pendleton, 14 Md.
320; Bell v. Ingestre, 12 Q. B. 317, 64 E. C. L.

317; Goggerley v. Cuthbert, 2 B. & P. N. R.
170, 9 Rev. Rep. 632.

Where a note was delivered, or was placed

in escrow to be delivered, on a certain condi-

tion, and the depositary died before the per-

formance of the condition, his declarations

as to the condition are admissible in defense

[XIV, E, 2, f, (II), (a)]

against an indorsee after maturity of the
note. Goodson v. Johnson, 35 Tex. 622.

81. Alabama.—^Aldridge v. Decatur Branch
Bank, 17 Ala. 45.

Illinois.— King v. Fleming, 72 111. 21, 22
Am. Rep. 131.

Maine.— Hilton f. Houghton, 35 Me. 143;
Drake v. Rogers, 32 Me. 524.

Massachusetts.— Stacy v. Kemp, 97 Mass.
166.

Missouri.— Fritsch v. Heislen, 40 Mo. 555.
2\'ew Hampshire.— Marshall v. Russell, 44

N. H. 509; Smith v. Bean, 15 N. H. 577;
Clough V. Davis, 9 N. H. 500.

Vermont.— Goss v. Whitney, 24 Vt. 187;
Lovejoy v. Whipple, 18 Vt. 379, 46 Am. Rep.
157.

88. Alabama.— Boykin v. Mobile Bank, 72
Ala. 262, 47 Am. Rep. 408 ; Lockhard v. Avery,
8 Ala. 502. See also McGhee v. Alexander,
104 Ala. 116, 16 So. 148.

Georgia.— Neal v. Reams, 88 Ga. 298, 14
S. E. 617.

Louisiana.— Union Bank v. Meeker, 4 La.
Ann. 189, 50 Am. Dec. 559.

Maine.— Gallagher v. Black, 44 Me. 99.

Maryland.—^McCann v. Preston, 79 Md. 223,
28 AtL 1102.

Michigan.—-Kendrick v. Beard, 81 Mich.
182, 45 N. W. 837.

Minnesota.— Kelly v. Bronson, 26 Minn.
359, 4 N. W. 607.

Missouri.— Amonett v. Montague, 63 Mo.
201; Cox V. Beltzhoover, 11 Mo. 142, 47 Am.
Dec. 145.

tiew Jersey.— Martin v. Bell, 18 N. J. L.

167.

2Veto York.— Chase v. Senn, 7 N. Y. Suppl.

65, 26 N. Y. St. 110.

OWo.— Kelsey v. Hibbs, 13 Ohio St. 340;
Wright V. Merchant, 2 Ohio Dec. (Reprint)

742, 5 West. L. Month. 194.

United States.— Clay v. Field, 138 U. S.

464, 11 S. Ct. 419, 34 L. ed. 1044. See also

Union Bank v. Hyde, 6 Wheat. (U. S.) 572,

5 L. ed. 333.

Thus parol evidence is admissible to show
that a note imperfectly described in a collat-

eral mortgage is the one referred to ( Stowe v.

Merrill, 77 Me. 550, 1 Atl. 684; Aull v. Lee,

61 Mo. 160) ; to identify the wife of one who
signs a note as " J. A. Robson, agent for his

Wife" (^awlings v. Robson, 70 Ga. 595);
to explain abbreviations used in a note ( Com-
stoek V. Savage, 27 Conn. 184; Lacy v. Du-
buque Lumber Co., 43 Iowa 510; Springfield

First Nat. Bank v. Fricke, 75 Mo. 178, 42
Am. Rep. 397; State Bank v. Muskingum
Branch Ohio State Bank, 29 N. Y. 619;
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ment between the note and a contemporaneous collateral mortgage for the same
debt ;

^ _ but parol evidence is not admissible for the purpose of explaining a patent
timbiguity in a bill or note.^

h. Fraud— (i) In Gkneral. Parol evidence is admissible to show that the
execution of a note was obtained throiigh false and fraudulent representations.^

(ii) Indorsement Procured by Aavd. Parol evidence is admissible to
show that the indorsement of a note was procured by fraud.^^

i. Indorsement. The regular and usual evidence of the transfer by indorse-
ment of a negotiable note is by proof of the handwriting of the indorser.^

Genesee Bank n. Patehin Bank, 19 N. Y. 312;
Farmers', etc.. Bank v. Day, 13 Vt. 36) ; to
identify the payee of a, due-bill, which names
none (Nicholas v. Krebs, 11 Ala. 230. See
also Barkley v. Tarrant, 20 S. C. 574, 47 Am,
Rep. 863) ; to explain the word "duplicate'
in a note (McCann v. Preston, 79 Md. 223,

28 Atl. 1102) ; to show that the person coun
tersigning a bank-bill was the cashier as re-

quired by law (Utica Bank v. Magher, 18

Johns. (N. Y.) 341) ; to show that the place
of payment designated as " my office " was
in Montgomery (Kudulph v. Brewer, 96 Ala.

189, 11 So. 314) ; to show that A was the

payee intended in a note by A and B to the
"order of myself" (Jenkins v. Bass, 88 Ky.
397, 10 Ky. L. Eep. 987, U S. W. 293, 21
Am. St. Eep. 344) ; or to explain the words,
" Charge the amount against me and my share
of my mother's estate "

( Schmittler v. Simon,
114 N. Y. 176, 21 N. E. 162, 23 N. Y. St.

160, 11 Am. St. Rep. 621), "what moneys
may be due me" (Capron v. Anness, 136
Mass. 271), or "to be paid out of the last

payment" (Proctor v. Hartigan, 143 Mass.
462, 9 N. E. 841 ) ; but not to explain that
" legally due " was intended for " equitably
due" (McDuffie v. Magoon, 26 Vt. 518).

83. Payson ». Lamson, 134 Mass. 593, 45
Am. Rep. 348.

84. Illinois.— Griffith v. Furry, 30 111. 251,

83 Am. Dec. 186.

Indiana.— Johnston v. Griest, 85 Ind.

503.

Maine.— Porter v. Porter, 51 Me. 376;
Nichols V. Frothingham, 45 Me. 220, 71 Am.
Dec. 539.

Nelraska.— Fisk. v. McNeal, 23 Nebr. 726,

37 N. W. 616, 8 Am. St. Rep. 162.

A'eto Tcyrk.— Lent v. Hodgman, 15 Barb.
(N. Y.) 274.

85. Alabama.— Montgomery R. Co. v.

Hurst, 9 Ala. 513.

Connecticut.— See Knotwell v. Blanchard,
41 Conn. 614.

Georgia.— Mathcson v. Jones, 30 Ga. 306,

76 Am. Dec. 647.

Illinois.— Kirkham v. Boston, 67 111. 599.

Indiana.—-Hines v. Driver, 72 Ind. 125.

Iowa.— Officer v. Howe, 32 Iowa' 142.

Motne.— Stoyell v. Stoyell, 82 Me. 332, 19

Atl. 860; Nichols v. Baker, 75 Me. 334; Lar-
rabee v. Fairbanks, 24 Me. 363, 41 Am. Dec.
389.

Massachusetts.— Ramsdell r. Edgarton, 8
Mete. (Mass.) 227, 41 Am. Dee. 503; Case v.

Gerrish, 15 Pick. (Mass.) 49.

Mississippi.— Simmons v. Cutreer, 12 Sm.
& M. (Miss.) 584.

Missouri.— Fisk v. Collins, 9 Mo. 137.

Ifetc Hampshire.— Goodwin v. Home, 60
N. H. 485.

New Jerscn.— Middleton v. Griffith, 57

N. J. L. 442, 31 Atl. 405, 51 Am. St. Rep.
617 ; Armstrong v. Hall, 1 N. J. L. 178.

New York.— Pelly v. Onderdonk, 61 Hun
(N. Y.) 314, 15 N. Y. Suppl. 915, 40 N. Y.
St. 648; New York Exch. Co. v. De Wolf,

5 Bosw. (N. Y.) 593; New York, etc., Stock
Bank v. Gibson, 5 Duer (N. Y.) 574; Hunter
V. Batterson, 27 Misc. (N. Y.) 642, 58 N. Y.
Suppl. 396.

Pennsylvania.— Resh n. Allentown First

Nat. Bank, 93 Pa. St. 397 ; Maples v. Browne,
48 Pa. St. 458.

Vermont.'—-Harrington l'. Wright, 48 Vt.
427.

Wisconsin.—- Walker v. Ebert, 29 Wis. 194,

9 Am. Rep. 548.

See, generally, FbatjD; and 20 Cent. Dig.

tit. "Evidence," § 2016.

Duress.— Where, in an action on a nego-

tiable instrument, plaintiff's title as a hona

fide holder is impeached by evidence sufficient

to raise any question on that point for the

jury, defendant has a right to offer evidence

of matter of defense which would be good
against the original payee, such as the fact

that the note was obtained from him by
duress. Cortland First Nat. Bank v. Green,
43 N. Y. 298.

Fraud of agent.—^Where an agent buys
land with the money of his principal and
takes notes for the price in his own name,
it is competent for the principal to prove the
fact by parol and assert title to the money.
Andrews v. Jones, 10 Ala. 460.

86. Illinois.—-Kirkman v. Boston, 67 111.

599; Van Buskirk v. Day, 32 111. 260.

Maine.—Larrabee v. Fairbanks, 24 Me. 363,
41 Am. Dec. 389.

Maryland.— Hamburger v. Miller, 48 Md.
317.

Permsylvamia.— Hill v. Ely, 5 Serg. & R.
(Pa.) 363, 9 Am. Dec. 376.

Virginia.— Woodward v. Foster, 18 Gratt.
(Va.) 200.

87. Smith v. Prescott, 17 Me. 277.

Accompanying guaranty.— In an action on
a promissory note, purporting to be indorsed
by defendant, a, guaranty signed by defendant
on the same note is admissible in evidence of
the genuineness of the indorsement. Cabot
Bank l>. Russell, 4 Gray (Mass.) 167.

[XIV, E, 2, i]
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j. Instrument Sued on. The note, when its execution is not denied, proves
itself and may be offered in evidence.^' The note is also admissible, although its

execution is put in issue by proper plea, if there is any evidence, proper for the

jury, tending to show that defendant executed it.^° So proof of the genuineness
of the signature authorizes the introduction of the note.**

k. Nature of Liability and Relation Between Parties —• (i) In General, As
between the parties liable upon a bill or note parol evidence is generally admissi-

Admissions of indorser.— In an action by
an indorsee of a note against the maker, evi-

dence of the admission of the indorsement by
the indorser is inadmissible. Robertson v.

Crockett, 1 Yerg. (Tenn.) 203. But see Mc-
Xown V. Mathes, 19 La. 542; Powell v.

Adams, 9 Mo. 766.

Parol evidence of the indorsement of a
promissory note, without production of the
note, is inadmissible, unless the note is not
in the power of the party. De Pusey v. Du
Pont, 1 Del. Ch. 77. So in a suit by the in-

dorsee of a promissory note against the maker
to recover the amoimt of the note plaintiff

must prove the indorsement of the payee by
introducing the note and not a copy in evi-

dence. Hammond v. Freeman, 9 Ark. 62. But
evidence that the name of the payee, indorsed
on a promissory note, is the signature by which
his business was transacted at the time of

the indorsement, is admissible to prove the
indorsement binding upon him, without prov-
ing it to be in his own handwriting. Brigham
V. Peters, 1 Gray (Mass.) 139.

88. McCallum v. Driggs, 35 Fla. 277, 17
So. 407; Buckner v. Bush, 1 Duv. (Ky.) 394,
85 Am. Dec. 634; Rickey v. Morrison, 69
Mich. 139, 37 N. W. 56; Myers v. Irwin, 2
Serg. & R. (Pa.) 368.

Krasure of indorsement.— In an action on
•a note, on which the indorsement of a part
payment had been erased, the note may be
read in evidence, without previous explanation
of the erasure. Kimball v. Lamson, 2 Vt.
138.

Note containing omission.— In an action on
a note payable " twenty-four after date," the
note is admissible in evidence without other
testimony, under an averment in the declara-

tion that twenty-four months after date was
the time meant by the parties, the jury be-

ing the judges of the fact of the time of pay-
ment intended. Corner v. Routhj 7 How.
(Miss.) 176, 40 Am. Dec. 59.

Proof of the execution and required regis-

tration of an instrument obviates the neces-
sity of proving the execution of the note at-

tached to the instrument, which the latter

was intended to secure. Steiner v. McCall, 61
Ala. 413.

89. Alabama.— Morris v. Varner, 32 Ala.
499. See also Catlin v. Gilder, 3 Ala. 536;
Bell V. Rhea, 1 Ala. 83.

Colorado.— Lothrop v. Roberts, 16 Colo.

250, 27 Pac. 698.

Illinois.— Melvin v. Hodges, 71 111. 422.

Indiana.— Rotan v. Stoeber, 81 Ind. 145;
Pate V. Aurora First Nat. Bank, 63 Ind. 254

;

Carter v. Pomeroy, 30 Ind. 438; Talbott v.
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Hedge, 5 Ind. App. 555, 32 N. E. 788; Green
V. Beckner, 3 Ind. App. 39, 29 N. E. 172.
Louisiana.— Ja.mes v. Rand, 43 La. Ann.

179, 8 So. 623.

Michigan.— Hunter v. Parsons, 22 Mich.
96.

New York.— Pentz v. Winterbottom, 5 Den.
(N. Y.) 51.

Pennsylvania.— Clark v. Freeman, 25 Pa.
St. 133; Watson v. Brewster, 1 Pa. St. 381.

Texas.— Muckleroy v. Bethany, 27 Tex.
551.

Wisconsin.— Holmes v. Cook, 50 Wis. 172,
6 N. W. 507.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1700.

Admission of signature.—Where a plea of
non est factum has been filed to a suit on a
note, the note is admissible in evidence on
proof of defendant's admission that he signed
it and without any explanation of its contents
where no alterations appear on the face of
the note. Gwin v. Anderson, 91 Ga. 827, 18
S. E. 43.

Proof of indorsements.— In an action on a
note by the payee against the maker, the
payee makes out a prima facie case by show-
ing possession, and he need not therefore set

out in the complaint or establish by evidence
indorsements on the back of it in order to
introduce the note in evidence. Anniston Pipe
Works V. Mary Pratt Furnace Co., 94 Ala.
606, 10 So. 259; Howry v. Eppinger, 34 Mich.
29. But see Poormau v. Mills, 35 Cal. 118,

95 Am. Dec. 90; Youngs v. Bell, 4 Cal. 201,
which hold that in an action by an indorsee
against the maker, proof of the indorsement
of the note is necessary to make it admissible,
unless such proof is waived by defendant
when the indorsement is offered. And see

Newton v. Principaal, 82 Mich. 271, 46 N. W.
234, holding that where plaintiff's title to a
note accrues through the indorsement of the
payee's name by his alleged agent, the note is

not admissible without proof of the agent's

authority to make the indorsement.
90. Stayner v. Joyce, 120 Ind. 99, 22 N. E.

89; Brooks v. Allen, 62 Ind. 401; Green v.

Beckner, 3 Ind. App. 39, 29 N. E. 172.

Proof of handwriting.— In an action on a
note, preliminary proof of the handwriting of

the makers is sufficient to admit it in evi-

dence. Irvine v. Lumbermen's Bank, 2 Watts
& S. (Pa.) 190. But it is not necessary to

give positive proof of the handwriting of the
maker, in order to submit the note to the
jury. A qualified expression of belief that it

is his handwriting is sufficient. Watson v.

Brewster, 1 Pa. St. 381.
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ble to show their actual relation to one another.'* Thus one joint maker may
show, as against his co-makers, that lie was only a surety for the others or for

one of them ; ^ but he cannot prove special conditions of suretyship which are

91. Alabama.— Summerhill v. Tapp, 52
Ala. 227 ; Mobile Branch Bank v. Coleman, 20
Ala. 140.

California.— McPherson v. Weston, 85 Cal.

90, 24 Pac. 733.

Connecticut.— Bulkeley v. House, 62 Conn.
459, 20 Atl. 352, 21 L. R. A. 247.

Georgia.— Scofield v. Jones, 85 Ga. 816, 11

S. E. 1032 ; Cauthen v. Central Georgia Bank,
69 Ga. 733 ; Camp v. Simmons, 62 Ga. 73.

Illinois.— Robertson v. Deatlierage, 82 111.

511; Paul V. Berry, 78 III. 158; Kennedy v.

Evans, 31 III. 258.

Indiana.— Kealing v, Vansickle, 74 Ind.

529, 39 Am. Rep. 101; Nurre v. Chittenden,
56 Ind. 462; Lacy v. Lofton, 26 Ind. 324;
Dunn V. Sparks, 7 Ind. 490.

Iowa.— Preston v. Gould, 64 Iowa 44, 19

N. W. 834.

Kentucky.— Chapeze t. Young, 87 Ky. 476,

9 S. W. 399; Lewis v. Williams, 4 Bush(Ky.)
678.

Louisiana.— Louisiana State Bank v. Row-
ell, 7 Mart. N. S. (La.) 341.

Maine.—• Coolidge v. Wiggin, 62 Me. 568

;

Smith r. Morrill, 54 Me. 48; Lord v. Moody,
41 Me. 127 ; Crosby v. Wyatt, 23 Me. 156.

Maryland.—Chapman v. Davis, 4 Gill (Md.)

166.

Massachusetts.— Winchester v. Whitney,
138 Mass. 549; Mansfield v. Edwards, 136

Mass. 15, 49 Am. Rep. 1 ; Sweet v. McAllister,

4 Al'len (Mass.) 353; Clapp v. Rice, 13 Gray
(Mass.) 403, 74 Am. Dec. 639; Weston v.

Chamberlin, 7 Cush. (Mass.) 404; Carpenter
V. King, 9 Mete. (Mass.) 511, 43 Am. Dec.

405.

Michigan.— Farwell v. Ensign, 66 Mich.

600, 33 N. W. 734 ; Cook v. Brown, 62 Mich.

,

473, 29 N. W. 46, 4 Am. St. Rep. 870.

Mirmesota.— Pray v. Rhodes, 42 Minn. 93,

43 N. W. 838.

Mississippi.— Hunt v. Chambliss, 7 Sm.
& M. (Miss.) 532.

New Hampshire.— Paul v. Rider, 58 N. H.
119; Maynard v. Fellows, 43 N. H. 255; Ben-

ton V. Willard, 17 N. H. 593.

New Jersey.—Apgar v. Hiler, 24 N. J. L.

812.

New rorfc.— Easterly v. Barber, 66 N. Y.

433; Robison v. Lyle, 10 Barb. (N. Y.) 512

(although one of the several makers adds to

his name the word "security"); Palmer v.

Stephens, 1 Den. (N. Y.) ^71.

North Carolina.— Williams v. Glenn, 92

N. C. 253, 53 Am. Rep. 416 ; Smith v. Haynes,

82 N. C. 448; Love v. Wall, 8 N. C. 313.

Oftio.— Oldham v. Broom, 28 Ohio St. 41;

Douglas V. Waddle, 1 Ohio 413, 13 Am. Dec.

630.

Oregon.— Hoffman v. Habighorst, 38 Oreg.

261, 63 Pac. 610, 53 L. R. A. 908; Mont-
gomery V. Page, 29 Oreg. 320, 44 Pac. 689.

Pennsylvania.— Ross v. Espy, 66 Pa. St.

481, 5 Am. Rep. 394.

Rhode Island.— Thompson v. Taylor, 12

R. I. 109.

South Carolina.—Anderson v. Peareson, 2

Bailey (S. C.) 107.

Tennessee.—• Coleman v. Norman, 10 Heisk.

(Tenn.) 590.

Texas.— Victoria First Nat. Bank v. Skid-

more, (Tex. Civ. App. 1895) 30 S. W. 564;
Kellogg V. Iron City Nat. Bank, (Tex. Civ.

App. 1894) 27 S. W. 897.

Vermont.— Martin v. Marshall, 60 Vt. 321,

13 Atl. 420 ; Adams v. Flanagan, 36 Vt. 400

;

Lathrop v. Wilson, 30 Vt. 604; Lapham v.

Barnes, 2 Vt. 213.

Virginia.—• Woodward v. Foster, 18 Gratt.

(Va.) 200.

Wisconsin.— Kiel v. Choate, 92 Wis. 517,

67 N. W. 431.

United States.— Phillips v. Preston, 5 How.
(Ij. S.) 278, 12 L. ed. 152; Heckscher v.

Binney, 3 Woodb. & M. (U. S.) 333, 11 Fed.
Cas. No. 6,316.

Canada.— Northfield v. Lawrence, 7 Mon-
treal Super. Ct. 148, 21 Rev. Lgg. 359; Blake
V. Harvey, 1 U. C. C. P. 417.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1723.

92. Alabama.— Summerhill v. Tapp, 52
Ala. 227.

Cormecticut.— Orvis v. Newell, 17 Conn. 97.

Illinois.— Robertson v. Deatherage, 82 111.

511; Klepper v. Borchsenius, 13 111. App. 318.

Indiana.— Harshman v. Armstrong, 43 Ind.

126.

Kansas.— Water Power Co. v. Brown, 23
Kan. 676.

Kentucky.— Covington First Nat. Bank v.

Gaines, 87 Ky. 597, 10 Ky. L. Rep. 451, 9

S. W. 396; Emmons v. Overton, 18 B. Mon.
(Ky.) 643.

Maine.— Fernald v. Dawley, 26 Me. 470.

Massachusetts.— McGee v. Prouty, 9 Mete.

(Mass.) 547, 43 Am. Dec. 409.

Michigan.— Eastman v. Cleaver, 72 Mich.

167, 40 N. W. 238.

New Hampshire.— Davis v. Barrington, 30
N. H. 517.

New York.— Hubbard v. Gurney, 64 N. Y.

457; Artcher v. Douglass, 5 Den. (N. Y.)

509; King v. Baldwin, 17 Johns. (N. Y.)

384, 8 Am. Dec. 415; Pain v. Packard, 13

Johns. (N. Y.) 174, 7 Am. Dec. 369.

Ohio.— Steubenville Bank v. Hoge, 6 Ohio
17.

Pennsylv(mia.— Holt v. Bodey, 18 Pa. St,

207.

Vermont.— Bradley Fertilizer Co. v. Cas-

well, 65 Vt. 231, 26 Atl. 956; Lapham v.

Barnes, 2 Vt. 213.

See 7 Cent. Dig. tit. "Bills and Notes,"

i 1723.
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not implied in their legal relation and which contradict the writing.'^ Parol evi-

dence is also admissible against parties having knowledge of the relation of the

makers to one another,'* but not against a hona fide holder for value without
notice.'^

(ii) Blank Indorsement. Most authorities hold that the implications and
intendments which the law merchant has attached to blank indorsements of

negotiable commercial paper render them express and complete contracts which
cannot be explained or varied by parol.'^ But, on the other hand, on the theory

93. Thompson v. Hall, 45 Barb. (N. Y.)

214.

94. Georgia.— Perry v. Hodnett, 38 Ga.
103.

Kansas.— Rose v. Williams, 5 Kan. 483.

Massachusetts.— Home v. Bodwell, 5 Gray
(Mass.) 457; Carpenter v. King, 9 Mete.
(Mass.) 511, 43 Am. Dec. 405; Harris v.

Brooks, 21 Pick. (Mass.) 195, 32 Am. Dee.

254.

Michigan.— Stevens v. Oaks, 58 Mich. 343,

25 N. W. 309.

North Carolina.— Coffey v. Reinhardt, 114
N. C. 509, 19 S. E. 370; Goodman v. Litaker,

84 N. C. 8, 37 Am. Rep. 602; Welfare v.

Thompson, 83 N. C. 276.

Teajos.— Smith v. Doak, 3 Tex. 215.

Utah.— GiWett v. Taylor, 14 Utah 190, 46
Pac. 1099, 60 Am. St. Rep. 890!

Vermont.— Harrington v. Wright, 48 Vt.

427.

Washington.— Bank of British Columbia v.
'

Jeffs, 15 Wash. 230, 46 Pac. 247.

England.— Oriental Financial Corp. v.

Overend, L. R. 7 Ch. 142, 41 L. J. Ch. 332, 25
L. T. Rep. N. S. 813 [affirmed in L. R. 7 H. L.

348, 31 L. T. Rep. N. S. 322] ; Ewin v. Lan-
caster, 6 B. & S. 571, 12 L. T. Rep. N. S. 632,

13 Wkly. Rep. 857, 118 E. C. L. 571; Bailey

V. Edwards, 4 B. & S. 761, 11 Jur. N. S. 134,

34 L. J. Q. B. 41, 9 L. T. Rep. N. S. 646, 12

Wkly. Rep. 337, 116 E. C. L. 761; Pooley v.

Harradine, 7 E. & B. 431, 90 E. C. L. 431.

95. Alabama.— Summerhill v. Tapp, 52
Ala. 227.

Connecticut.— Bull v. Allen, 19 Conn. 101;
Orvis V. Newell, 17 Conn. 97.

Georgia.— Venable v. Lippold, 102 Ga. 208,

29 S. E. ISl.

Indiana.— Roberts v. Masters, 40 Ind. 461.

Maine.— Rice v. Cook, 71 Me. 559; Hughes
V. Littlefield, 18 Me. 400.

Minnesota.— Benedict v. Olsen, 37 Minn.
431, 35 N. W. 10.

New Hampshire.— Maynard v. Fellows, 43
N. H. 255.

New Jersey.— Pintard v. Davis, 21 N. J. L.

632, 47 Am. Deo. 172 [affirming 20 N. J. L.

205].

Tsorth Carolina.— Christian v. Parrott, 114

N. C. 215, 19 S. E. 151; Lewis v. Long, 102

N. C. 206, 9 S. E. 637, 11 Am. St. Rep. 725.

Ohio.— Slipher v. Fisher, 11 Ohio 299; Far-

rington v. Gallaway, 10 Ohio 543.

Vermont.— Benedict v. Cox, 52 Vt. 247.

Washington.— Allen v. Chambers, 13 Wash.

327, 43 Pac. 57.
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United States.— Sprigg v. Mt. Pleasant
Bank, 10 Pet. (U. S.) 257, 9 L. ed. 416.

England.— Price v. Edmunds, 10 B. & C.

578, 8 L. J. K. B. 0. S. 119, 21 E. C. L. 246;
Strong V. Foster, 17 C. B. 201, 25 L. J. C. P.

106, 4 Wkly. Rep. 151, 84 E. C. L. 201 ; Man-
ley V. Boycot, 2 E. & B. 46, 17 Jur. 1118, 22
L. J. Q. B. 265, 75 E. C. L. 46.

96. Alaoamia.—^Alabama Nat. Bank v.

Rivers, 116 Ala. 1, 22 So. 580, 67 Am. St.

Rep. 95; Preston v. Ellington, 74 Ala. 133;
Day V. Thompson, 65 Ala. 269; Tankersley v.

Graham, 8 Ala. 247; Holt v. Moore, 5 Ala.

521; Hightower v. Ivy, 2 Port. (Ala.) 308;
Dupuy V. Gray, Minor (Ala.) 357.

Colorado.— Doom v. Sherwin, 20 Colo. 234,

38 Pac. 56 ; Dunn v. Ghost, 5 Colo. 134 ; Mar-
tin V. Cole, 3 Colo. 113.

Dakota.— Thompson v. McKee, 5 Dak. 172,

37 N. W. 367.

Georgia.— Bedell v. Scarlett, 75 Ga. 56

;

Dunn V. Welsh, 62 Ga. 241 ; Meador v. Dollar
Sav. Bank, 56 Ga. 605; Stapler v. Burns, 43
Ga. 382 ; Bartlett v. Lee, 33 Ga. 491 ; Stubbs
V. Goodall, 4 Ga. 106.

Illinois.— Hntelj v. Pike, 162 111. 241, 44
N. E. 441, 53 Am. St. Rep. 304 [affirming 62
111. App. 387]; Johnson v. Glover, 121 111.

283, 12 N. E. 257; Courteney v. Hogan, 93
111. 101; Skelton V. Dustin, 92 111. 49; Schnell

V. North Side Planing Mill Co., 89 111. 581

;

Finley v. Green, 85 111. 535; Beattie tt.

Browne, 64 111. 360; Mason v. Burton, 54 111.

349.

Indiana.—• Smythe v. Scott, 106 Ind. 245,

6 N. E. 145; Houck v. Graham, 106 Ind. 195,

6 N. E. 594, 55 Am. Rep. 727 ; Stack v. Beach,

74 Ind. 571, 39 Am. Rep. 113; Holton v.

McCormick, 45 Ind. 411; Roberts v. Masters,

40 Ind. 461; Campbell v. Robbins, 29 Ind.

271; Parker v. Morton, 29 Ind. 89; Drake v.

Markle, 21 Ind. 433, 83 Am. Dec. 358; Sny-

der V. Oatman, 16 Ind. 265; Vore v. Hurst,

13 Ind. 551, 74 Am. Dec. 268; Bowers v.

Headen, 4 Ind. 318; Odam v. Beard, 1 Blackf.

(Ind.) 191.

Iowa.— Geneser v. Wissner, 69 Iowa 119,

28 N. W. 471; Sands v. Wood, 1 Iowa 263;

Friend v. Beebe, 3 Greene (Iowa) 279.

Kansas.— Doolittle v. Ferry, 20 Kan. 230,

27 Am. Rep. 166; Pemberton v. Hoosier, 1

Kan. 108. Compare Lovejoy v. Citizens'

Bank, 23 Kan. 331.

Maine.— Goodwin v. Davenport, 47 Me.

112, 74 Am. Dec. 478; Sanborn v. Southard,

25 Me. 409, 43 Am. Dec. 288 ; Crocker v. Get-

chell, 23 Me. 392; Smith v. Frye, 14 Me. 457;
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that a blank indorsement of negotiable commercial paper is a contract only so

far expressed in writing as to raise a presumption of a certain undertaking which
is not conclusive except in favor of subsequent iona fide holders for value, there

are many authorities which permit the introduction of parol evidence to explain

the true contract as between the original and immediate parties to the paper."^

Fuller V. McDonald, 8 Me. 213, 23 Am. Dec.
499.

Maryland.— Harvard Pub. Co. v. Benja-
min, 84 Md. 333, 35 Atl. 930, 57 Am. St.

Eep. 402; Gist v. Drakeley, 2 Gill (Md.)
330, 41 Am. Dec. 426.

Massachusetts.—Baldwin v. Dow, 130 Mass.
416; Wright v. Morse, 9 Gray (Mass.) 337,
69 Am. Dec. 291; Prescott Bank v. Caverly,
7 Gray (Mass.) 217, 66 Am. Dec. 473; Howe
V. Merrill, 5 Gush. (Mass.) 80.

Michigan.— Ortmann v. Canadian Bank of

Commerce, 39 Mich. 518.
Minnesota.— Rowler v. Braun, 63 Minn. 32,

65 N. W. 124, 56 Am. St. Eep. 449; Clarke
V. Patrick, 60 Minn. 269, 62 N. W. 284;
Knoblauch v. Foglesong, 38 Minn. 352, 37
N. W. 586; Coon v. Pruden, 25 Minn. 105;
Barnard v. Gaslin, 23 Minn. 192; St. Paul
First Nat. Bank v. St. Paul Nat. Mar. Bank,
20 Minn. 63 ; Kern v. Von Phul, 7 Minn. 426,

82 Am. Dee. 105 ; Borup v. Nininger, 5 Minn.
523; Levering v. Washington, 3 Minn. 323.

Missouri.— Lewis v. Dunlap, 72 Mo. 174;

Rodney v. Wilson, B7 Mo. 123, 29 Am. Rep.
499.

Nebraska.— Cropsey v. Averill, 8 Nebr.
151.

New Hampshire.— Barry v. Morse, 3 N. H.
132.

New Jersey.—Foley v. Emerald, etc.. Brew-
ing Co., 61 N. J. L. 428, 39 Atl. 650; Kling
V. Kehoe, 58 N. J. L. 529, 33 Atl. 946 ; John-

son V. Ramsey, 43 N. J. L. 279, 39 Am. Eep.

680.

New Yorh.— Albion Bank v. Smith, 27

Barb. (N. Y.) 489; Bookstaver ». Jayne, 3

Thomps. & C. (N. Y.) 397; Higgins v. Bar-

rowclifFe, 46 N. Y. Super. Ct. 540.

North Carolina.— Hill v. Shields, 81 N. C.

250, 31 Am. Rep. 499.

Ohio.— Farr v. Rieker, 46 Ohio St. 265,

21 N. E. 354.

Oregon.— Smith v. Caro, 9 Greg. 278.

South Carolina.— Charleston First Nat.

Bank v. Gary, 18 S. C. 282.

South Dakota.— Schmitz v. Hawkeye Gold

Min. Co., 8 S. D. 544, 67 N. W. 618.

Texas.— McMichael i). Jarvis, 78 Tex. 671,

15 S. W. Ill; Latham v. Houston Flour

Mills, 68 Tex. 127, 3 S. W. 462; Crockett v.

Shaw, 29 Tex. 507.

Vermont.— Sanford v. Norton, 17 Vt. 285.

Virginia.— Woodward v. Foster, 18 Gratt.

(Va.) 200.

Washington.—^AUen v. Chambers, 13 Wash.

327, 43 Pac. 57.

Wisconsin.— Eaton v. McMahon, 42 Wis.

484; Charles v. Denis, 42 Wis. 56, 24 Am.
Eep. 383.

United States.— Martin v. Cole, 104 U. S.

30, 26 L. ed. 647; U. S. Bank v. Dunn, 6

Pet. (U. S.) 51, 8 L. ed. 316; Van Vleet v.

Sledge, 45 Fed. 743; Alexandria Bank v.

Deneale, 2 Cranch C. C. (U. S.) 488, 2 Fed.
Gas. No. 846; Cox v. Jones, 2 Cranch C. C.

(U. S.) 370, 6 Fed. Cas. No. 3,303.

See 7 Cent. Dig. tit. "Bills and Notes,''

§• 1793.

97. Connecticut.— Dale v. Gear, 38 Conn.
15, 9 Am. Eep. 353; Downer v. Chesebrough,
36 Conn. 39, 4 Am. Eep. 29 ; Case v. Spauld-
ing, 24 Conn. 578; Perkins v. Catlin, 11 Conn.
213, 29 Am. Dec. 282; Beckwith v. Angell,
6 Conn. 315.

Florida.— Friend v. Duryee, 17 Fla. Ill,

35 Am. Eep. 89.

Georgia.— Bryan v. Windsor, 99 Ga. 176,

25 S. E. 268; Neal v. Wilson, 79 Ga. 736, 5

S. E. 54; Lynch v. Goldsmith, 64 Ga. 42;
Stapler v. Bums, 43 Ga. 382; Carhart t.

Wynn, 22 Ga. 24.

Illinois.— M&xwell v. Vansant, 46 HI. 58;
Drummond v. Yager, 10 111. App. 380.

Indiana.— Spencer v. Sloan, 108 Ind. 183,

9 N. E. 150, 58 Am. Eep. 35; Houck v. Gra-
ham, 106 Ind. 195, 6 N. E. 594, 55 Am. Eep.
727; Stack v. Beach, 74 Ind. 571, 39 Am.
Eep. 113; Hazzard v. Duke, 64 Ind. 220;
Coxe V. Wilson, 40 Ind. 204.

Iowa.— Marshalltown First Nat. Bank v.

Crabtree, 86 Iowa 731, 52 N. W. 559; Tru-
man V. Bishop, 83 Iowa 697, 50 N. W. 278;
Preston v. Gould, 64 Iowa 44, 19 N. W. 834;
James v. Smith, 30 Iowa 55; Harrison v.

McKim, 18 Iowa 485.

Kansas.— Water Power Co. v. Brown, 23
Kan. 676; McWhirt v. McKee, 6 Kan. 412.

Kentucky.— Chapeze v. Young, 87 Ky. 476,

10 Ky. L. Eep. 465, 9 S. W. 399; Lewis v.

Williams, 4 Bush (Ky.) 678.

Maine.— Hagerthy v. Phillips, 83 Me. 336,

22 Atl. 223 ; Coolidge v. Wiggin, 62 Me. 568

;

Patten v. Pearson, 57 Me. 428 ; Smith v. Mor-
rill, 54 Me. 48; Sturtevant v. Eandall, 53
Me. 149.

Massachusetts.— Baxter Nat. Bank v. Tal-

bot, 154 Mass. 213, 28 N. E. 163, 13 L. E. A.
52; Weston v. Chamberlin, 7 Cush. (Mass.)

404; Ayer V. Hutchins, 4 Mass. 370, 3 Am.
Dec. 232.

Michigan.— Farwell v. Ensign, 66 Mich.

600, 33 N. W. 734.

Nebraska.— True v. BuUard, 45 Nebr. 409,

63 N. W. 824; Holmes i'. Lincoln First Nat.

Bank, 38 Nebr. 326, 56 N. W. 1011, 41 Am.
St. Eep. 733.

New York.— Easterly v. Barber, 66 N. Y.

433; Kohn v. Consolidated Butter, etc., Co.,

30 Misc. (N. Y.) 725, 63 N. Y. Suppl. 265.

North Carolina.— Adrian v. McCaskill,
103 N. C. 182, 9 S. E. 284, 14 Am. St. Eep.
788, 3 L. R. A. 759; Smith v. Haynes, 82
N. C. 448; Iredell County v. Wasson, 82
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On the same theory such evidence is held to be admissible as against subsequent
holders with notice.^^

(hi) Indorsement Before Delivery. The rule very generally obtains
that the character of the undertaking of a party who places his name on the back
of a note before its delivery to the payee may be shown by parol.'' Such evidence

N. C. 308; Mendenhall v. Davis, 72 N. C.

150; Davis v. Morgan, 64 N. C. 570.

Ohio.— Bailey v. Stoneman, 41 Ohio St.

148; Hudson v. Wolcott, 39 Ohio St. 618;
Morris v. Faurot, 21 Ohio St. 155. 8 Am.
Rep. 45; Hays v. May, Wright (Ohio) 80;
Mann v. Lindsay, 1 Ohio Dec. (Reprint) 79,
1 West. L. J. 553.

Pennsylvania.— Cake v. Pottsville Bank,
116 Pa. St. 264, 9 Atl. 302, 2 Am. St. Rep.
«00; Breneman v. Furniss, 90 Pa. St. 186,
35 Am. Rep. 651; Ross v. Espy, 66 Pa. St.

481, 5 Am. Rep. 394; Patterson v. Todd, 18

Pa. St. 426, 57 Am. Dec. 622; Hill v. Ely,
5 Serg. & R. (Pa.) 363, 9 Am. Dec. 376;
Girard Bank v. Comly, 2 Mfles (Pa.) 405.

Rhode Island.— Thompson v. Taylor, 12

R. I. 109.

Tennessee.—Taylor v. French, 2 Lea(Tenn.)
2.57, 31 Am. Rep. 609; Iser v. Cohen, 1 Baxt.
(Tenn.) 421.

Vermont.— Rhodes v. Risley, 1 D. Chipm.
(Vt.) 52, 1 Am. Dec. 696.

Virginia.— Woodward v. Foster, 18 Gratt.
(Va.) 200.

West Virginia.—Willis v. Willis, 42 W. Va.
522, 26 S. E. 515.

Wisconsin.— Kiel v. Choate, 92 Wis. 517,
fi7 N. W. 431, 53 Am. St. Rep. 936.

United States.— Susquehanna Bridge, etc.,

Co. V. Evans, 4 Wash. (U. S.) 480, 23 Fed.
Cas. No. 13,635.

England.— Pike v. Street, M. & M. 226,
22 E. C. L. 514; Castrique v. Buttigieg, 10
Moore P. C. 94, 4 Wkly. Rep. 445, 14 Eng.
Reprint 427; Kidson v. Dilworth, 5 Price
564, 19 Rev. Rep. 565.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1793.

Against his immediate indorsee, an indorser
may prove a contemporaneous written agree-
ment that the indorsement should be with-
out recourse. Davis v. Brown. 94 U. S. 423,
24 L. ed. 204.

98. Georgia.— Hardy v. White, 69 Ga.
454.

Louisiana.— McDonough v. Goule, 8 La.
472.

Michigan.— Hitchcock v. Frackelton, 116
Mich. 487, 74 N. W. 720.

New York.— Van Valkenburgh v. Stupple-
been, 49 Barb. (N. Y.) 99.

Utah.— Gregg v. Groesbeck, 11 Utah 310,

40 Pac. 202, 32 L. R. A. 266.

Vermont.— Ballard v. Burton, 64 Vt. 387,

24 Atl. 769, 16 L. R. A. 664.

See 7 Cent. Dig. tit. "Bills and Notes,"

S 1793.

99. Connecticut.— Dale v. Gear, 38 Conn.'

15, 9 Am. Rep. 353; Riddle i;. Stevens, 32
Conn. 378, 87 Am. Dec. 181; Clark v. Mer-
xiam, 25 Conn. 576; Castle v. Candee, 16
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Conn. 223; Perkins v. Catlin, 11 Conn. 213,
29 Am. Dec. 282.

Georgia.— Neal v. Wilson, 79 Ga. 736, 5
S. E. 54.

Illinois.— Hately v. Pike, 162 111. 241, 44
N. E. 441, 53 Am. St. Rep. 304; Kankakee
Coal Co. V. Crane Bros. Mfg. Co., 138 111. 207,
27 N. E. 935; Kingsland v. Koeppe, 137 111.

344, 28 N. E. 48, 13 L. R. A. 649; De Witt
County Nat. Bank v. Nixon, 125 111. 615,
18 N. E. 203; Eberhart v. Page, 89 111. 550;
Stowell V. Raymond, 83 111. 120; Boynton v.

Pierce, 79 111. 145; Lincoln v. Hinzey, 51
111. 435; White v. Weaver, 41 111. 409; Car-
roll V. Weld, 13 111. 682, 56 Am. Dec. 481;
Cushman v. Dement, 4 111. 497; Featherstone
V. Hendrick, 59 111. App. 497 ; Brown v. Reas-
ner, 5 111. App. 45.

Indiana.— Knopf v. Morel, 111 Ind. 570,
13 N. E. 51; Houck v. Graham, 106 Ind. 195;
6 N. E. 594, 55 Am. Rep. 727 ; Stack v. Beach.
74 Ind. 571, 39 Am. Rep. 113; Kealing v.

Vansickle, 74 Ind. 529, 39 Am. Rep. 101;
Browning v. Merritt, 61 Ind. 425; Houston
V. Bruner, 39 Ind. 376 ; Snyder v. Oatman, 16
Ind. 265; Sill v. Eeslie, 16 Ind. 236; Harris
V. Pierce, 6 Ind. 162; Wells v. Jackson, 6
Blackf. (Ind.) 40.

Kansas.— Fullerton v. Hill, 48 Kan. 558,
29 Pac. 583, 18 L. R. A. 33.

Kentucky.— Levi v. Mendell, 1 Duv. (Ky.)
77; Kellogg v. Dunn, 2 Mete. (Ky.) 215.

Louisiana.— Cooley v. Lawrence, 4 Mart.
(La.) 639.

Maryland.— Ownings v. Baker^ 54 Md. 82,

39 Am. Rep. 353; Baltimore Third Nat. Bank
V. Lange, 51 Md. 138, 34 Am. Rep. 304.

Massachusetts.— Brown v. Butler, 99 Mass.
179; Patch v. Washburn, 16 Gray (Mass.)
82; Essex Co. v. Edmands, 12 Gray (Mass.)
273, 71 Am. Dec. 758; Pearson v. Stoddard,
9 Gray (Mass.) 199; Riley v. Gerrish, 9
Cush. (Mass.) 104; Austin v. Boyd, 24 Pick.

(Mass.) 64; Ulen v. Kittredge, 7 Mass.
233.

Minnesota.—^MeComb v. Thompson, 2 Minn.
139, 72 Am. Dee. 84; Winslow v. Boyden, 1

Minn. 383; Rey v. Simpson, 1 Minn. 380;
Pierse v. Irvine, 1 Minn. 369. But see Den-
nis V. Jackson, 57 Minn. 286, 59 N. W. 198,

47 Am. St. Rep. 603.

Mississippi.— Richardson v. Foster, 73

Miss. 12, 18 So. 573, 55 Am. St. Rep. 481;

Jennings v. Thomas, 13 Sm. & M. (Miss.)

617.

Missouri.— Faulkner v. Faulkner, 73 Mo.
327; Cahn v. Dutton, 60 Mo. 297; Mammon
V. Hartman, 51 Mo. 168; Seymour v. Far-

rell, 51 Mo. 95; Kuntz i'. Tempel, 48 Mo. 71;

Beidman v. Gray, 35 Mo. 282; Schneider v.

SchiiTman, 20 Mo. 571; Lewis v. Harvey, 18

Mo. 74, 59 Am. Dec. 286.
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has been admitted at the suit of the payee to show that the indorser was a maker,*

a surely or rnaker,^ a guarantor,' an indorser,* a second indorser,^ an indorser

or guarantor,® a second indorser or guarantor,' or a surety.* Parol evidence may
explain such indorsement, whether the note is negotiable or not,' and although
the indorsement was made after maturity,*" or although the payee's indorsement
without recourse was afterward placed above it

; " but parol evidence cannot be
allowed to prejudice a Ixma fide holder.** So parol evidence has been held to be

'Sew Jersey.— Johnson v. Eamsayj 43
N. J. L. 279, 39 Am. Rep. 580; Chaddock v.

Vanness, 35 N. J. L. 517, 10 Am. Rep. 256;
Ackerman v. Westervelt, 26 N. J. L. 92
note ; Watkins v. Klrkpatriek, 26 N. J. L. 84

;

Crozer v. Chamber, 20 N. J. L. 256; Clawson
V. Gustin, 5 N. J. L. 821.

Hew York.— Coulter v. Richmond, 59 N. Y.
478; Smith v. Smith, 37 N. Y. Super. Ct.

203; Carter v. Howard, 17 Misc. (N. Y.)
381, 39 N. Y. Suppl. 1060; Wyckoff v. Wil-
son, 9 N. Y. Suppl. 628. But see Prosser
V. Luqueer, 4 Hill (N. Y.) 420, 40 Am. Dec.
288.

North Carolina.— Hoffman v. Moore, 82
N. C. 313.

Ohio.— Bright v. Carpenter, 9 Ohio 139,

34 Am. Dec. 432.

Oregon.— Deering v. Creighton, 19 Oreg.

118, 24 Pac. 198, 20 Am. St. Rep. 800.

Rhode Island.— Thompson v. Taylor, 12
R. I. 109.

South Carolina.— Baker v. Scott, 5 Rich.

(S. C.) 305.

Tennessee.— Jamaica Bank v. Jefferson, 92
Tenn. 537j 22 S. W. 211, 36 Am. St. Rep. 100;
Morrison Lumber Co. v. Lookout Mountain
Hotel Co., 92 Tenn. 6, 20 S. W. 292; Rivers
V. Thomas, 1 Lea (Tenn.) 649, 27 Am. Rep.
784.

Texas.— Latham v. Houston Flour Mills,

68 Tex. 127, 3 S. W. 462 ; Cook v. Southwick,
9 Tex. 615, 60 Am. Dec. 181 ; Barton v. Ameri-
can Nat. Bank, 8 Tex. Civ. App. 223, 29
S. W. 210.

Vermont.— Strong v. Riker, 16 Vt. 554;
Sandford v. Norton, 14 Vt. 228; Barrows v.

Lane, 5 Vt. 161, 26 Am. Dec. 293.

WeM Virginia.—Roanoke Grocery, etc., Co.

V. Watkins, 41 W. Va. 787, 24 S. E. 612;
Burton v. Hansford, 10 W. Va. 470, 27 Am.
Rep. 571.

Wisconsin.— Cady «. Shepard, 12 Wis.

639.

United States.— Good v. Martin, 95 U. S.

90, 24 L. ed. 341; Rey v. Simpson, 22 How.
(U. S.) 341, 16 L. ed. 260.

Contra, Salisbury v. Cambridge City First

Nat. Bank, 37 Nebr. 872, 56 N. W. 727, 40

Am. St. Rep. 527; Newton Wagon Co. v.

Diers, 10 Nebr. 284, 4 N. W. 995; Temple v.

Baker, 125 Pa. St. 634, 24 Wkly. Notes Cas.

(Pa.) 1, 17 Atl. 516, 11 Am. St. Rep. 926, 3

L. R. A. 709 ; Sohafer v. Farmers', etc.. Bank,
59 Pa. St. 144, 98 Am. Dec. 323 ; Watson v.

Hurt, 6 Gratt. (Va.) 633.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1794%.
1. Lincoln v. Hinzey, 51 111. 435; Holz v.

Woodside Brewing Co., 83 Hun (N. Y.) 192,
31 N. Y. Suppl. 397, 63 N. Y. St. 810; Mc-
Phillips V. Jones, 73 Hun (N. Y.) 516, 26
N. Y. Suppl. 101, 56 N. Y. St. 164.

At the suit of the payee's immediate in-
dorsee this has also been held. Browning v.

Merritt, 61 Ind. 425.

2. Kealing v. Vansickle, 74 Ind. 529, 39
Am. Rep. 101.

3. Southerland v. Fremont, 107 N. C. 565,
12 S. E. 237; Eilbert v. Finkbeiner, 68 Pa.
St. 243, 8 Am. Rep. 176.

Suit of indorsee.— This has also been held
true at the suit of the payee's immediate in-

dorsee (Browning v. Merritt, 61 Ind. 425)
or at the suit of an indorsee after maturity
(Levi V. Mendell, 1 Duv. (Ky.) 77; Seymour
V. Farrell, 51 Mo. 95).

4. Eberhart v. Page, 89 111. 550; Hamil-
ton V. Johnston, 82 111. 39 ; Mammon v. Hart-
man, 51 Mo. 168; Beidman v. Gray, 35 Mo.
282; Lewis V. Harvey, 18 Mo. 74, 59 Am. Dec.
286; Hendrie v. Kinnear, 84 Hun (N. Y.)
141, 32 N. Y. Suppl. 417, 65 N. Y. St. 691;
Cady V. Shepard, 12 Wis. 639.

At suit of the payee's immediate indorsee
this is also true. Seymour v. Mickey, 15 Ohio
St. 515.

5. Patch V. Washburn, 16 Gray (Mass.)
82, unless it was taken by the payee as the
contract of a joint maker, and the indorser
has estopped himself from setting up a dif-

ferent contract.

6. Kellogg V. Dunn, 2 Mete. (Ky.) 215.

7. Burton v. Hansford, 10 W. Va. 470, 27
Am. Rep. 571.

8. Baker v. Robinson, 63 N. C. 191.

9. Wells V. Jackson, 6 Blackf. (Ind.) 40.
10. McCelvey v. Noble, 12 Rich. (S. C.)

167.

11. Watkins v. Kirkpatrick, 26 N. J. L. 84,
where plaintiff was an indorsee of the payee
after maturity, and defendant was allowed
to show that he indorsed the note as a
surety.

12. Bradford v. Prescott, 85 Me. 482, 27
Atl. 461.

Thus the indorser of a note before its de-
livery cannot show an agreement with the
payee that he should only be liable as an ac-
commodation indorser (Chaffe v. Memphis,
etc., R. Co., 64 Mo. 193) or that he should
not be liable at all (Gumz v. Giegling, 108
Mich. 295, 66 N. W. 48).
Even at the suit of a holder with notice

of the character of the indorsement, such
evidence is inadmissible to show that the
indorser intended a joint making and not an
indorsement. Vore v. Hurst, 13 Ind. 551, 74
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inadmissible even against the payee to change the nature of the contract by
showing it to be an original promise as joint maker,^^ to show that an indorse-

ment and not a guaranty was intended," or otherwise to explain such indorse-

ment ;
'^ and an irregular indorser cannot show an agreement with the maker

unknown to the payee, by which his liability was to be that of an indorser,'° that

the maker was only authorized to fill the indorsement with a contract of guar-
anty," that the maker and indorser were to be liable jointly upon a joint consid-

eration,'^ or that the indorsement was merely made by defendant as an oiScer of
the corporation which made the note in order to show his approval of it.''

(iv) Indorsement Witbout Recourse. An indorser cannot show, as

against a subsequent holder without notice, that his indorsement was intended to

be without recourse and that he was not to be held liable,*" but the words " with-
out recourse," following the name of the first, and preceding the name of a

second, indorser of a bill or note may, as between the original parties to the
indorsement, be shown by parol evidence to apply to the former instead of the
latter.21

Am. Dec. 268. So where the note was pay-
able to the order of the maker, and indorsed
by him above defendant, it is inadmissible to

prove at the suit of the original holder that
an indorsement and not a joint making was
intended (Bigelow v. Colton, 13 Gray (Mass.)
309, 74 Am. Dec. 633. See also Dennis v.

Jackson, 57 Minn. 286, 59 N. W. 198, 47 Am.
St. Eep. 603), or that anything but an ac-

commodation indorsement was intended {Hei-
denheimer v. Blumenkron, 56 Tex. 308).

13. Kellogg V. Dunn, 2 Mete. (Ky.) 215;
Heath v. Van Cott, 9 Wis. 516.

14. Essex Co. v. Edmands, 12Gray (Mass.)

273, 71 Am. Dec. 758; Peckham v. Oilman, 7

Minn. 446.

15. Spencer v. Allerton, 60 Conn. 410, 22
Atl. 778, 13 L. E. A. 806; Collins y. Everett,
4 Ga. 228; Smith v. Brabham, 48 S. C. 337,

26 S. E. 651.

16. Ives V. Bosley, 35 Md. 262, 6 Am. Rep.
411; Allen v. Brown, 124 Mass. 77; Peck-
ham V. Oilman, 7 Minn. 446.

17. Draper v. Weld, 13 Gray (Mass.) 580.

Or that a guaranty, and not an indorsement,
was intended. Drake v. Markle, 21 Ind. 433,
83 Am. Dec. 358.

18.

note.

19.

546.

20. Alabama.— Day v. Thompson, 65 Ala.
269.

GonnecUcut.— 'Dsle v. Gear, 38 Conn. 15,
9 Am. Eep. 353.

Dakota.— Thompson v. McKee, 5 Dak. 172,

37 N. W. 367.

District of Columbia.— Hutchinson v.

Brown, 19 D. C. 136.

Illinois.— Beattie v. Browne, 64 111. 360

;

Mason v. Burton, 54 111. 349.

Indiana.— Brown i). Nichols, 123 Ind. 492,
24 N. E. 339 ; Lee V. Pile, 37 Ind. 107 ; Camp-
bell V. Bobbins, 29 Ind. 271; Parker v. Mor-
ton, 29 Ind. 89; Blair v. Williams, 7 Blackf.

(Ind.) 132; Wilson v. Black, 6 Blackf. (Ind.)

509; Odam v. Beard, 1 Blackf. (Ind.) 191.

Iowa.— American Emigrant Go. v. Clark,
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Lake v. Stetson, 13 Gray (Mass.) 310

Gilson V. Stevens Mach. Co., 124 Mass.

47 Iowa 671; Skinner v. Church, 36 Iowa 91;
Sands v. Wood, 1 Iowa 263.

iCajisas.— Doolittle v. Ferry, 20 Kan. 230,

27 Am. Rep. 166.

Maine.—Goodwin v. Davenport, 47 Me. 112,

74 Am. Dec. 478; Crocker v. Getchell, 23 Me.
392.

Massachusetts.— Babson v. Webber, 9 Pick.

(Mass.) 163.

Minnesota.— Kern v. Von Phul, 7 Minn.
426, 82 Am. Dec. 105.

Missouri.— Lewis v. Dunlap, 72 Mo. 174.

T^lorth Carolina.— ~S.i\l v. Shields, 81 ISf. C.

250, 31 Am. Rep. 499.

Texas.— Cresap v. Manor, 63 Tex. 485;
Crockett v. Shaw, 29 Tex. 507.

Vermont.— Loomis v. Fay, 24 Vt. 240.

Wisconsin.— Eaton v. McMahon, 42 Wis.
484; Charles v. Denis, 42 Wis. 56, 24 Am.
Rep. 383.

Ifnited /Stotes.— Martin v. Cole, 104 U. S.

30, 26 L. ed. 647; U. S. Bank v. Dunn, 6

Pet. (U. S.) 51, 8 L. ed. 316; Cox v. Jones,

2 Cranch C. C. (U. S.) 370, 6 Fed. Cas. No.
3,303.

Canada.—-Decelle v. Samoiselle, 32 L. C.

Jur. 236.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1793.

Nor conversely to show Mm to be liable

notwithstanding the words " without re-

course." Cross V. HoUister, 47 Kan. 652, 28

Pac. 693; Youngberg v. Nelson, 51 Minn.

172, 53 N. W. 629.. 38 Am. St. Rep. 497.

A surety cannot show that he signed the

note merely to encourage the principal and
was not to be liable (Dendy v. Gamble, 59

Ga. 434) or was to be liable only for a few

days (Mansfield v. Barber, 59 Ga. 851).

21. Corbett i;. . Fetzer, 47 Nebr. 269, 66

N. W. 417. See also Fitchburg Banlc v.

Greenwood, 2 Allen (Mass.) 434.

Against his immediate indorsee, an indorser

may prove that the words " without re-

course," after being omitted by .mistake, were
added by consent, and were subsequently

stricken out without the indorser's consent.

Beal V. Woodj 5 Mo. App. 591.
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_

(t) Successive^ Indorsements. Between the immediate parties, or at the
suit of a holder with notice, the liability of indorsers may be shown to be differ-

ent from the order in which their names appear on the paper.^
(vi) Personal or Representative Liability. Parol evidence is not admis-

sible to show that defendant signed the note in a representative capacity,^'' such as

agent ^ or trustee,^ even though he has added such designations to his signature.
It has also been held that a note reading, " We promise to pay," and signed with
the name of a corporation and the names of its officers with the addition of their
respective official designations cannot be shown to be the obligation of the
corporation.^^

22. Georgia.— Camp v. Simmons, 62 Ga.
73.

Iowa.— Preston v. Gould, 64 Iowa 44, 19
N. W. 834.

Kentucky.— Scott v. Doneghy, 17 B. Mon.
(Ky.) 321.

Louisiana.— Connely v. Bourg, 16 La. Ann.
108, 79 Am. Dec. 568.
Maryland.— Rhinehart v. Schall, 69 Md.

352, 16 Atl. 126.

Massachusetts.— Way v. Butterworth, 108
Mass. 509; Brown v. Butler, 99 Mass. 179.

Michigan.— Brewer v. Boynton, 71 Mich.
254, 39 N. W. 49; Farwell v. Ensign, 66
Mich. 600, 33 N". W. 734.

Missouri.— State v. McWilliams, 7 Mo.
App. 99.

fieic Hampshire.— Whitehouse v. Hanson,
42 N. H. 9.

Neiv Jersey.— Watkins v. Kirkpatriok, 26
N. J. L. 84.'

Wew Yorfc.-- Little v. Tyng, 1 N. Y. City
Ct. 309; Burkhalter v. Pratt, 1 N. Y. City
Ct. 22.

Pennsiilvania.— Slack v. Kirk, 67 Pa. St.

380, 27 Leg. Int. (Fa.) 268.

An accommodation drawer and the indors-

ing payee who was accommodated may be

shown to be joint promisors as to the ac-

cepter, although not so as to the holder.

Ware v. Macon City Bank, 59 Ga. 840.

23. Illinois.— Hypes v. GriflSn, 89 111. 134,

31 Am. Rep. 71.

Indiana.— Hiatt v. Simpson, 8 Ind. 256.

Kentucky.— Megibben v. Shawhan, 10 Ky.
L. Rep. 407.

Massachusetts.— Stackpole v. Arnold, 11

Mass. 27, 6 Am. Dec. 150.

Missouri.— Sparks v. Dispatch Transfer

Co., 104 Mo. 531, 15 S. W. 417, 24 Am. St.

Rep. 351, 12 L. R. A. 714; Duncan v. Kirtley,

54 Mo. App. 655.

Texa,^.— Gregory v. Leigh, 33 Tex. 813.

Vermont.— Arnold v. Sprague, 34 Vt. 402.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1720.

24. Georgia.—Bedell v. Scarlett, 75 Ga. 56.

Indiana.— Kenyon v. Williams, 19 Ind. 44.

Iowa.— Junge v. Bowman, 72 Iowa 648, 34

N. W. 612.

Louisiana.— Bogan v. Calhoun, 19 La. Ann.
472.

Massachusetts.— Bartlett v. Hawley, 120

Mass. 92.

Aeto York.— Phelps v. Borland, 30 Hun

(N. Y.) 362; Pentz «. Stanton, 10 Wend.
(N. Y.) 271, 25 Am. Dec. 558.

Ohio.— Collins v. Buckeve State Ins. Co.,

17 Ohio St. 215, 93 Am. Dee. 612. See also
Robinson v. Kanawha Valley Bank, 44 Ohio
St. 441, 8 N. E. 583, 58 Am. Dec. 829.

South Carolina.— Bulwinkle v. Cramer, 27
S. C. 376, 3 S. E. 776, 13 Am. St. Rep. 645;
Moore i;. Cooper, 1 Speers (S. C.) 87; Taylor
V. McLean, 1 McMull. (S. C.) 352.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1720.

But where* from the face of a note it is

doubtful whether the party making it acted
for himself or as agent of another, parol evi-

dence is admissible to show the character
of the transaction (Wetumpka, etc,, R. Co.
V. Bingham, 5 Ala. 657; Deshler v. Hodges,
3 Ala. 509; Lazarus v. Shearer, 2 Ala. 718;
La Salle Nat. Bank v. Tolu Rock, etc., Co.,

14 111. App. 141 ; Laflin, etc.. Powder Co. v.

Sinsheimer, 48 Md. 411, 30 Am. Rep. 472;
Sanborn v. Neal, 4 Minn. 126, 77 Am. Dec.
502; Mechanics' Bank v. Columbia Bank, 5
Wheat. (U. S,) 326, 5 L, ed. 100. See also

May V. Hewitt, 33 Ala. 161), at least as be-

tween the original parties (Martin v. Smith,
65 Miss. 1, 3 So. 33; Dessau v. Bours, 1 Mc-
All, (U. S,) 20, 7 Fed. Cas. No. 3,825. See
also Webb v. Burke, 5 B. Mon, (Ky.) 51;
Keidan v. Winegar, 95 Mich. 430, 54 N. W.
901, 20 L. R. A. 705; Hardy v. Pilcher, 57
Miss. 18, 34 Am. Rep. 432).

25. Conner v. Clark, 12 Cal. 168, 73 Am.
Deo. 52!) ; Williams v. Lafavette Second Nat.
Bank, 83 Ind. 237.

26. Mathews v. Dubuque Mattress Co., 87
Iowa 246, 54 N. W. 225, 19 L. R. A. 676;
McCandless v. Belle Plaine Canning Co., 78
Iowa 161, 42 N. W. 635, 16 Am. St. Rep, 429,
4 L, R. A. 396 ; Heffner v. Brownell, 75 Iowa
341, 39 N. W. 640; Rendell v. Harriman, 75
Me, 497. 40 Am. Rep. 421; Davis v. England,
141 Mass, 587, 6 N. E. 731, See also Megib-.
ben V. Shawhan, 10 Ky. L. Rep. 407; Provi-
dence Tool Co. V. U. S. Manufacturing Co.,

120 Mass. 35.

There are cases, however, which hold that
in an action on a note purporting to have
been executed by corporate officers, extrinsic

evidence is admissible to show that they exe-

cuted the same in their pffieial capacity as

the note of the corporation ( Swarts v. Cohen,
11 Ind. App. 20, 38 N. E, 536; Kranniger v.

People's Bldg. Soc, 60 Minn, 94, 61 N. W.

[XIV, E, 2, k, (VI)]
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1. Payment— (i) Fact OF Payment. In general any facts tending to show
payment of a note are relevant and admissible.^ Thus payment of a jiote may
be proved by parol testimony,^ and where a note comes from tlie possession of
the party seeking to enforce payment, all indorsements of payments thereon are

,
evidence that such payments have been made.^ Payment may also be proved by
a separate receipt,^ although the note stipulated on its face, " JS'o credit allowed
unless indorsed on the note at tlie time of payment." ^' It has been held, how-
ever, that books of account are not admissible to prove payments on a note.*^ So-

904 ; Soiihegan Nat. Bank v. Boardman, 46
Minn. 293, 48 N. W. 1116; Brunswick-Balke-
Collender Co. v. Boutell, 45 Minn. 21, 47
N. W. 261; Gerber v. Stuart, 1 Mont. 172;
Schaefer v. Bidwell, 9 Nev. 209; Kean v.

Davis, 21 N. j. l. 683, 47 Am. Dec. 182;
Stearns v. Allen, 25 Hun (N. Y.) 558; Mil-
ler V. Way, 5 S. D. 468, 59 N. W. 467), at
least as between the original parties (Bean
j;. Pioneer Min. Co., 66 Cal. 451, 6 Pac. 86,

56 Am. Eep. 106; Benham v. Smith, 53 Kan.
405, 36 Pac. 997; ShaiTer v. Hohenschild, 2
Kan. App. 516, 43 Pac. 979; Traynham v.

Jackson, 15 Tex. 170, 65 Am. Dec. 152) or
subsequent holders with notice (Kline v. Tes-
cott Bank, 50 Kan. 91, 31 Pac. 688, 34 Am.
St. Rep. 107, 18 L. R. A. 533).

27. Moran v. Abbey, -58 Cal. 163; Smith v.

Graves, 63 111. 422 ; Mack v. Leedle, 78 Iowa
164, 42 N. W. 636; Estes v. Fry, 22 Mo. App.
53.

In an action by a pledgee against his

pledgor, payment to the latter is admissible
to disprove an alleged payment to the pledgee
by the agent who collected the note. Lock-
hart V. Fessenich, 58 Wis. 588, 17 N. W. 302.

The drawer of a draft, which has been re-

turned bearing the usual marks of payment,
may testify that it has been paid. State v.

Brooks, 85 Iowa 366, 52 N. W. 240.

28. Mead v. Brooks, 8 Ala. 840; Stewart
v. McDonald, 18 La. Ann. 194; Garden u.

Finley, 8 L. C. Jur. 139. See also Dull v.

Gordon, 24 La. Ann. 478 (holding that where
a note is offered in evidence by defendant to

show its payment but is rejected on the
ground of insuiEciency of proof, parol evi-

dence is then admissible as the next best evi-

dence to prove payment) ; McQuarrie v. Brand,
28 Ont. 69; Ham'ilton v. Ferry, 5 Quebec 76.

39. Harrell v. Durrance, 9 Fla. 490; Cham-
berlain V. Chamberlain, 116 111. 480, 6 N. E.

444 ; Long v. Kingdon, 25 111. 66 ; Henderson
V. Reeves, 6 Blackf. (Ind.) 101. But see

Brierly v. Johns, 28 La. Ann. 245 (hold-

ing that in an action on a note the verity

of unsigned indorsements of payments can-

not be established by parol evidence) ; Tur-
rell V. Morgan, 7 Minn. 368, 82 Am. Deo.

101 (holding that indorsements of payment
made upon a promissory note form no part
of it, so as to be evidence on the introduc-

tion of the note itself. They are independ-

ent writings, competent to be read in evi-

dence only after proof that they were made
or assented to by the party sought to be

charged with them )

.

But where the maker of a note seeking to
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avoid its payment produces and offers the
same in evidence, a memorandum indorsed
thereon, not of payments by him, is not evi-
dence in his favor, unless it is shown to have
been made while the note was in the posses-
sion of the payee or other legal holder or
made by someone having authority to make
it. Chamberlain v. Chamberlain, 116 111. 480,
6 N. E. 444. See also Gould v. Tatum, 21
Ark. 329, holding that in an action on a note,
an indorsement of part payment thereon by
the attorney for plaintiffs, reciting that it

was received by one of plaintiffs who had
never had possession of the note, is not ad-
missible as evidence, unless the authority of
the attorney to make the indorsement is

proven.
30. Cunningham v. Batchelder, 32 Me. 316

(holding that a receipt given by plaintiff to
defendant which stipulates that it is in full

of all demands, will defeat an action on a
note if it is unexplained and uncontradicted)

;

Rodgers v. Kichline, 28 Pa. St. 231. See also

Williamson v. Reddish, 45 Iowa 550; Butts.

v. Capital Kat. Bank, 21 Nebr. 586, 33 N. W.
250; In re Rhoads, 189 Pa. St. 460, 42 Atl.

116; Gilson v. Gilson, 16 Vt. 464 (holding^

that where payment of a note was to be made
by paying debts of the payee to third persons,,

the written receipt of such persons is admis-
sible to show such payments) ; Paige v.

Perno, 10 Vt. 491.

31. Howe Mach. Co. v. Simler, 59 Ind. 307.

32. Inslee r. Prall, 25 N. J. L. 665. But
see Peck v. Pierce, 63 Conn. 310, 28 Atl. 524

(holding that on an issue as to whether de-

fendant's testator had paid the note in suit,

which was given as part of the price of land,

entries in testator's account-book in his hand-

writing, charging him with the price of the

land, describing it, and crediting him with

certain items, the sum of which balanced said

price, and one of which was the same as the

amount of the note, although this latter was
not expressly referred to, were admissible iii

connection with evidence that the note was
given as part of the consideration, and that

the various items of the consideration paid

corresponded with the items in the account) ;

Meyer v. Reichardt, 112 Mass. 108 (holding

that where the maker and the holder of a

note had mutually compared memoranda re-

spectively made by them of part payments-

thereon, in an action on the note for the

benefit of the estate of the deceased holder,

such memoranda of the maker are admissible

in his favor to prove payment).
The books of a firm are not admissible^
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the pecuniary circumstances of the maker and holder are not competent as evi-

dence from which a payment may be inferred.**

(ii) Medium op Payment. Evidence to show that a bill or note is payable
otherwise tlian its terms indicate is inadmissible.^ Thus it cannot be shown that

it was intended that a bill or note should be paid in work,^' in real estate/" in

debts of other persons,^ in goods,^ or out of a particular fund.^^ So it is not

whether supported by the testimony of the
party who made the entries or not, to prove
the payment of a note of the firm in an ac-
tion on such note. Brannin v. Foree, 12
B. Mon. (Ky.) 506. But see Jermain v.

Denniston, 6 N. Y. 276, holding that entries
made in the books of a bank, and in a bank
pass-book, while a note belonged to the bank,
are evidence in an action 6n the note, brought
by one who took it after due, that it had
been paid.

33. Daby v. Ericsson, 45 N. Y. 786; Alex-
ander V. Butcher, 7 Hun (N. Y.) 439.

An allegation that individual checks were
given in paymeni on behalf of the drawer's
firm cannot be supported by evidence of other
similar payments for the firm in other busi-
ness. Howe V. Whitehead, 130 Mass. 268.

34. Alabama.— Clark i\ Hart, 49 Ala. 86;
Hair v. La Brouse, 10 Ala. 548.

Arkansas.— Featherston v. Wilson, 4 Ark.
154.

District of Columbia.—^Linville v. Holden,
2 MacArthur (D. C.) 329.

Georgia.— James v. Benjamin, 72 Ga. 185.

, Illinois.— Bristow v. Catlett, 92 111. 17.

Indiana.— Moody v. Shaw, 85 Ind. 88

;

Tucker v. Talbot, 15 Ind. 114; Burns v. Jen-
kins, 8 Ind. 417.

loiva.— Kimball v. Bryan, 56 Iowa 632,

10 N. W. 218; Barhydt v. Bonney, 55 Iowa
717, 8 N. W. 672.

Kentucky.— Baugh v. Ramsey, 4 T. B.
Mon. (Ky.) 155.

Louisiana.— Veeche v. Grayson, 1 Mart.
N. S. (La.) 133.

Maryland.— Penniman v. Winner, 54 Md.
127.

Massachusetts.— Perry v. Bigelow, 128
Mass. 129; Spring v. Lovett, 11 Pick. (Mass.)

417.

Michigan.— Phelps i;. Abbott, 114 Mich.

8, 72 N. W. 3 ; Oliver v. Shoemaker, 35 Mich.
464.

Minnesota.— Singer Mfg. Co. v. Potts, 59
Minn. 240, 61 N. W. 23; Butler v. Paine, 8

Minn. 324.

Mississippi.— Pack v. Thomas, 13 Sm. & M.
(Miss.) 11, 51 Am. Dec. 135; Cole v. Hund-
ley, 8 Sm. & M. (Miss.) 473; Smith v. El-

der, 7 Sm. & M. (Miss.) 507.

Missouri.— Cockrill v. Kirkpatrick, 9 Mo.
697; Higgins v. Cartwright, 25 Mo. App. 609;

Gardner v. Matthews, 11 Mo. App. 269.

New York.— Schmittler v. Simon, 7 N. Y.

St. 273; Eaves v. Henderson, 17 Wend.(N. Y.)

190.

Ohio.— Morris v. Edwards, 1 Ohio 189.

Pennsylvamia.— Hill v. Gaw, 4 Pa. St. 493

;

Bond V. Haas, 2 Dall. (Pa.) 133, 1 L. ed.

320.

South Carolina.—Gazoway v. Moore, Harp.
(S. C.) 401.

Tennessee.— Bender v. Montgomery, 8 Lea
(Tenn.) 586; Fields v. Stunston, 1 Coldw.
(Tenn.) 40; Ellis v. Hamilton, 4 Sneed
(Tenn.) 512.

Texas.— Riley v. Treanor, (Tex. Civ. App.
1894) 25 S. W. 1054.

Vermont.— Gilman v. Moore, 14 Vt. 457;
Downs V. Webster, Brayt. (Vt.) 79.

Yvrginia.— Hilb v. Peyton, 22 Gratt. (Va.)
550.

Wisconsin.— La Fayette County Monument
Corp. V. Magoon, 73 Wis. 627, 42 N. W. 17,

' 3 L. R. A. 761; Racine County Bank v. Keep,
13 Wis. 209.

United States.— Wells v. Carr, 25 Fed. 541.

England.— Edwards v. Jones, 2 M. & W.
414.

See 7 Cent. Dig. tit. "Bills and >fotes,"

5 1760.

Subsequent agreement.— The maker of a
note may show by parol that after the note
was made it was agreed that payment should
be in something other than money. Wilson
V. McClcnny, 32 Fla. 363, 13 So. 873.

35. Borden v. Peay, 20 Ark. 293; Good-
rich V. Stanley, 23 Conn. 79; Stein v. Fo-
garty, (Ida. 1896) 43 Pac. 081; Bradley v.

Anderson, 5 Vt. 152. But see Rugland v..

Thompson, 48 Minn. 539, 51 N. W. 604 (hold-

ing that the maker of a note may prove a
subsequent agreement with the payee for

crediting on it services rendered by the-

maker) ; Hagood v. Swords, 2 Bailey (S. C.

)

305 (holding that in an action by the payee
against the maker of a note, the latter may
prove a parol agreement on the part of the-

payee, made when the note was given, to con-

sider certain services, rendered since the giv-
ing of the note, as payment of the note )

.

36. Linville v. Holden, 2 MacArthur
(D. C.) 329; Barhydt v. Bonney, 55 Iowa
717, 8 N. W. 672; Holt v. Chandler, (Tex..

Civ. App. 1895) 29 S. W. 532.

37. Murchie v. Cook, 1 Ala. 41.

38. Cox V. Wallace, 5 Blackf. (Ind.) 199;
Lang V. Johnson, 24 N. H. 302.

A contemporaneous agreement to pay a
note in timber, followed by such payment^
may be proved by parol. Zimmerman v.

Adee, 126 Ind. 15, 25 N. E. 828; Buchanan
V. Adams, 49 N. J. L. 636, 10 Atl. 662, 60
Am. Rep. 666.

39. California.— Cashman v. Harrison, 90
Cal. 297, 27 Pac. 283; Guy v. Bibend, 41 Cal.

322; Conner v. Clark, 12 Cal. 168, 73 Am.
Dec. 526.

Illinois.— Murchie v. Peck, 160 111. 175, 43
N. E. 356; Mumford v. Tolman, 157 111. 258,
41 N. E. 617.

[XIV, K, 2, 1. (ll)]
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admissible to prove by parol that a certificate of deposit for so many " dollars "

meant the depreciated bank-notes or other currency in which the deposit had been
made,** or a currency used in tlie deposit and since then depreciated ; ^^ and it has
been held that parol evidence is not admissible to show that other than lawful
money was intended,*^ or that " lawful money " means " lawful silver money " ;

^

but it may be shown by parol that " current funds " are equivalent to money.^

(hi) Plage of Payment. "Where no place is mentioned in a note at which
payment is to be made, it seems that parol evidence is admissible to show at what
place it was agreed that payment should be made.^

Indiana.— Nill v. Comparet, 15 Ind. 243;
Tucker v. Talbott, 15 Ind. 114.

Zotoo.— Van Vechten v. Smith, 59 Iowa
173, 13 N. W. 94.

Massachusetts.— Perry v. Bigelow, 128

Mass. 129; Currier v. Hale, 8 Allen (Mass.)

47.

New rorfc.— Gridley v. Dole, 4 N. Y. 486;

Lewis V. Jones, 7 Bosw. (N. Y.) 366.

Oregon.— Wilson v. Wilson, 26 Oreg. 251,

38 Pac. 185.

Texas.— Franklin v. Smith. 1 Tex. Unrep.
Cas. 229.

United States.— Gorrell v. Home L. Ins.

Co., 63 Fed. 371, 11 C. C. A. 240.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1760.

Where checks are drawn by contractors

for county work, " to be paid as soon as we
settle with the county," parol evidence is ad-

missible to show that the checks were to be

paid out of a fund due by the county on the
contract. Des Moines County v. Hinkley, 62

Iowa 637, 17 IST. W. 915. See also Andrews
V. Hess, 20 N. Y. App. Div. 194, 46 N. Y.
Suppl. 796.

40. Osgood V. McConnell, 32 111. 74. See

also Lawrence v. Schmidt, 35 111. 440, 85 Am.
Dec. 371 ; Howes v. Austin, 35 111. 396.

Confederate currency.— Parol evidence is

admissible to show that Confederate currency
was intended or was not intended in the case

of a note made and payable in one of the

seceded states during the Civil war.
Alabama.— Whitfield v. Riddle, 52 Ala.

467 ; Wilcoxen v. Reynolds, 46 Ala. 529.

North Carolina.— Bryan v. Harrison, 76
N. C. 360.

South Carolina.— Halfacre v. Whaley, 4

S. C. 173; Smith v. Prothro, 2 S. C. 371;
Neely v. McFadden, 2 S. C. 169; Craig v.

Pervis, 14 Rich. Eq. (S. C.) 150; Austin v.

Kinsman, 13 Rich. Eq. (S. C.) 259.

Tennessee.— Stewart v. Smith, 3 Baxt.
(Tenn.) 231; Carmichael v. White, 11 Heisk.
(Tenn.) 262.

Texas.— Johnson v. Blount, 48 Tex. 38

;

Lobdell !,-. Fowler, 33 Tex. 346; Donley v.

Tindall, 32 Tex. 43, 5 Am. Rep. 234. See

also Taylor v. Bland, 60 Tex. 29.

United States'.— Atlantic, etc., R. Co. v.

Carolina Nat. Bank, 19 Wall. (U. S.) 548,

22 L. ed. 196; Thorington v. Smith, 8 Wall.

(U. S.) 1, 19 L. ed. 361.

Contra, Roane v. Green, 24 Ark. 210. See

also Hill V. Erwin, 44 Ala. 661.
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See 7 Cent. Dig. lit. "Bills and Notes,"
§ 1760%.
41. Chicago Mar. Bank v. Ogden, 29 111.

248; Chicago Mar. Bank v. Chandler, 27 111.

525, 81 Am. Dec. 249.

So "current money of Missouri" cannot
be shown to mean paper money (Cockrill v.

Kirkpatrick, 9 Mo. 697 ) , or " Illinois cur-
rency," " currency," or " current funds " to
mean depreciated bank-bills (Marc v. Kupfer,
34 111. 286; Galena Ins. Co. v. Kupfer, 28
111. 332, 81 Am. Dec. 284; Chicago Mar. Bank
V. Berney, 28 111. 90) , or "current bankable
funds" (Taylor v. Turley, 33 Md. 500; Tur-
ley V. Taylor, 6 Baxt. (Tenn.) 376), or "any
current bank paper, or State treasury notes
of the State of Texas," to mean Confederate
currency (Woods v. Parker, 36 Tex. 131).

43. Alabama.— Leslie v. Langham, 40 Ala.
524.

Arkansas.— Roane v. Green, 24 Ark. 210.
Kentucky,— Baugh v. Ramsey, 4 T. B.

Mon. (Ky.) 155.

Mississippi.— Pack v. Thomas, 13 Sm. & M.
(Miss.) 11, 51 Am. Dec. 135.

North Carolina.— Terrell v. Walker, 66
N. C. 244.

Pennsylvania.— McMinu v. Owen, 2 Dall.

(Pa.) 173, 1 L. ed. 336; Lee f. Biddis, 1

Dall. (Pa.) 175, 1 L. ed. 88.

South Carolina.— Austin v. Kinsman, 13

Rich. Eq. (S. C.) 259.

Tennessee.— Noe v. Hodges, 3 Humphr.
(Tenn.) 162.

43. Alsop V. Goodwin, 1 Root (Conn.) 1S6.

44. American Emigrant Co. v. Clark, 47

Iowa 671; Haddock v. Woods, 46 Iowa 433.

Currency.— In an action on a draft, pay-
able in currency, parol evidence is admissible

to show the sense in which the word " cur-

rency" was used by the parties. Pilmer v.

Des Moines Branch State Bank, 16 Iowa 321.

45. Moore v. Davidson, 18 Ala. 209; Mc-
Kee V. Boswell, 33 Mo. 567; Thompson v.

Ketcham, 4 Johns. (N. Y.) 285; Brent v.

Metropolis Bank, 1 Pet. (U. S.) 89, 7 L. ed.

65. See also Meyer v. Hibsher, 47 N. Y. 265,

holding that parol evidence may be received

of an agreement by all the parties to a prom-

issory note that payment shall be made at a

particular place. But see McLaren v. Georgia

Mar. Bank, 52 Ga. 131; Patten v. Newell, 30

Ga. 271, which hold that parol evidence is

inadmissible to show that paper, on its face

payable generally, was intended by the parties

to be payable at a chartered bank. Aiid see
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(iv) Receipt of Payment. A receipt of payment or a credit indorsed on a

bill or note may be explained by parol.^ It cannot, however, be shown by parol

that a stock certificate, described in a note as collateral, was to be regarded as

payment, if the note was not paid at maturity.*'

(v) Time of Payment. Parol evidence is not admissible to show a contem-

poraneous verbal agreement extending or changing the time of maturity expressed

in the paper,^ to show an agreement at the time of making the note that it would

Pierce v. Whitney, 29 Me. 188; Blodgett v.

Durgin, 32 Vt. 361.

46. Illinois.— Richardson v. Hadsall, 106
III. 476; Gilpatrick v. Foster, 12 111. 355;
Grooms «. Lieurance, 98 111. App. 394.

Indiana.— Robertson v. Garshwiler, 81 Ind.

463.

Kentucky.— Baugh v. Brassfield, 5 J. J.

Marsh. (Ky.) 78.

Massaohusetta.— Kingman v. Tirrell, 11

Allen (Mass.) 97.

Michigcm.— Rawlings v. Fisher, 110 Mich.

19, 67 N. W. 977 ; Flint First Nat. Bank v.

Union Cent. L. Ins. Co., 107 Mich. 543, 65
N. W. 759.

Minnesota.— Sears v. Wempner, 27 Minn.
351, 7 N. W. 362.

Missouri.— Erhart v. Dietrich, 118 Mo. 418,

24 S. W. 188.

"New Jersey.— Swain v. Frazier, 35 N. J.

Eq. 326.

yermont.— McDaniels •». Lapham, 21 Vt.
222.

England.— Scholey v. Walsby, Peake 24.

See 7 Cent. Dig. tit.
' Bills and Notes,''

§ 1768.

If a check is marked " Received payment,"
according to the custom of a bank which
marked in this way all checks that were to
be presented to other banks, such mark may
be explained by parol evidence to that effect.

Scott V. Betts, Lalor (N. Y.) 363.

Even recitals in a deed are only prima facie

evidence of payment of the consideration for

which a note is given. Lazell v. Lazell, 12

Vt. 443, 36 Am. Dec. 352.

A receipt indorsed on the margin of the

record of a collateral mortgage may be re-

butted. Patch V. King, 29 Me. 448.

But a receipt on account of a bond for the
exact amount due cannot be lightly questioned
by circumstantial evidence alter the lapse of

more than twenty years. Robert v. Garnie, 3

Cai. (N. Y.) 14.

47. Perry v. Bigelow, 128 Mass. 129.

48. Alabama.— Doss v. Peterson, 82 Ala.

253, 2 So. 644; Walker v. Clay, 21 Ala. 797;
Litchfield v. Falconer, 2 Ala. 280.

Arkansas.— Borden v. Peay, 20 Ark. 293

;

Joyner v. Turner, 19 Ark. 690.

Georgia.— James v. Benjamin, 72 Ga. 185;
MeCrary v. Caskey, 27 Ga. 54.

Illinois.— Cairo, etc., R. Co. v. Parker, 84
111. 613; Harlow v. Boswell, 15 111. 56.

Indiana.— Foglesong v. Wickard, 75 Ind.
258; Miller v. White, 7 Blackf. (Ind.) 491;
Graves v. Clark, 6 Blackf. (Ind.) 183.

Iowa.— Stucksleger v. Smith, 27 Iowa 286.

ri8i

Kansas.—Getto v. Binkert, 5S Kan. 617, 40
Pac. 925.

Kentucky.— Kincaid v. Higgins, 1 Bibb
(Ky.) 396; Curran v. Askin, 7 Ky. L. Rep.
367.

Maine.— Ockington v. Law, 66 Me. 551;
Eaton V. Emerson, 14 Me. 335.

Maryland.— McSherry v. Brooks, 46 Md.
103.

Massachusetts.— Wooley v. Cobb, 165 Mass.
503, 43 N. E. 497; Newman v. Kettelle, 13

Pick. (Mass.) 118.

Mississippi.— Hennerin v. Donnell, 7 Sm.
&M. (Miss.) 244, 45. Am. Dec. 302.

Missouri.— Inge v. Hance, 29 Mo. 399.

Nebraska.— Van Etten v. Howell, 40 Nebr.
850, 59 N. W. 389.

New Hampshire.— Crosby v. Wyatt, 10
N. H. 318.

New York.— Skiller v. Richmond, 48 Barb.
(N. Y.) 428; Cauda v. Zeller, 3 N. Y. Suppl.

128, 21 N. Y. St. 164; Farmers', etc., Bank v.

Whinfield, 24 Wend. (N. Y.) 419; Frost v.

Everett, 5 Cow. (N. Y.) 497.

North Carolina.— Terrell v. Walker, 66
N. C. 244.

Pennsylvama.— Clarke v. Allen, 132 Pa. St.

40, 18 Atl. 1071; Heist v. Hart, 73 Pa. St.

286; Anspach v. Bast, o2 Pa. St. 356; Hill

V. Gaw, 4 Pa. St. 493 ; Davis v. Cammel, Add.
(Pa.) 233; Chester County Nat. Bank v.

Jones, 10 Wkly. Notes Cas. (Pa.) 436.

South Carolina.— Diercks v. Roberts, 13

S. C. 338.

Tennessee.— Ellis v. Hamilton, 4 Sneed
(Tenn.) 512; Blakemore v. Wood, 3 Sneed
(Tenn. ) 470; Campbell v. Upshaw, 7 Humphr.
(Tenn.) 185, 46 Am. Dec. 75.

Texas.— Reid v. Allen, 18 Tex. 241 ; Rock-
more V. Davenport, 14 Tex. 602, 65 Am. Dec.
132.

Wisconsin.— Grace v. Lynch, 80 Wis. 166,

49 N. W. 751; Strachan v. Muxlow, 24 Wis.
21.

England.— Woodbridge v. Spooner, 3 B. i
Aid. 233, 5 E. C. L. 140, 1 Chit. 661, 18
E. C. L. 361, 22 Rev. Rep. 365; Moseley v.

Hanford, 10 B. & C. 729, 8 L. J. K. B. 0. S.
261, 21 E. C. L. 308; Hoare v. Graham, 3
Campb. 57, 13 Rev. Rep. 752; Free v. Haw-
kins, Holt 550, 3 E. C. L. 217, 1 Moore C. P.
535, 8 Taunt. 92, 4 E. C. L. 56.

Canada.— Porteous v. Muir, 8 Ont. 127

;

Bradbury v. Oliver, 5 U. C. Q. B. 0. S.
703. See also Reed v. Reed, 11 U. C. Q. B.
26.

See 7 Cent. Dig. tit. "Bills and Notes,"
I 1761.

[XIV, E, 2, 1, (v)]
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be renewed at maturity,*' or to show that a note payable one day after date was
to be paid at a later day.™ So the maker of a note cannot show that the payee

agreed, at the time of making, not to bring suit for a specified time."

m. Presentment, Demand, Protest, and Notice— (i) Cebtimcate of Notary
— (a) In General. At common law the notarial protest was evidence only in

the case of a foreign protest of a foreign bill of exchange, except where it became
admissible as secondary evidence on the death of the acting notary ;

'^ but by stat-

ute in many jurisdictions the notary's certificate as to demand of payment or

notice of dishonor is prima facie evidence of the facts stated in it.^^ This

Even though tue time is not expressed and
the instrument is payable on demand only by
implication of law it cannot be shown by
parol to be payable at some other time. Nich-
olas V. Krebs, 11 Ala. 230; Koehring v. Muem-
minghotf, 61 Mo. 403, 21 Am. Rep. 402; St.

Charles First Nat. Bank v. Hunt, 25 Mo. App.
170; Sheldon v. Heaton, 88 Hun (N. Y.)

535, 34 N, Y. Suppl. 856, 68 N. Y. Ct. 825;
Van Allen v. Allen, 1 Hilt. (N. Y.) 524;
Thompson v. Ketchum, 8 Johns. (N. Y.) 189,

5 Am. Dec. 332; Self v. King, 28 Tex. 552.

But see Horner v. Horner, 145 Pa. St. 258,

23 Atl. 441, holding that where no time for

payment is mentioned in a note the legal in-

ference is that it is payable on demand, but
that in an action by the payee against the
maker such inference may be rebmtted by
proof of a parol contemporaneous agreement
fixing the time of payment. See also Gray v.

Anderson, 99 Iowa 342, 68 N. W. 790, 61 Am.
St. Rep. 243; Union IBank v. Meeker, 4 La.
Ann. 189, 50 Am. Dec. 559.

49. Colorado.— Dorsey v. Armor^ 10 Colo.
App. 255, 50 Pac. 726.

Kentucky.— Kennedy v. Graddie, 17 Ky. L.
Rep. 735, 32 S. W. 408.

ileio Jersey.— Stiles v. Vandewater, 48
N. J. L. 67, 4 Atl. 658.

New York.— Bailey v. Lane, 21 How. Pr.
(N. Y.) 475; Bull's Head Bank v. Koehler,
1 N. Y. City Ct. 264.

Pennsylvcmia.—-Heist v. Hart, 73 Pa. St.

286; Anspach v. Bast, 52 Pa. St. 356; Shall-
cross V. Muench, 2 Pearson (Pa.) 345.
South Carolina.— Dreieks v. Roberts, 13

S. G. 338.

Tennessee.—- Ellis v. Hamilton, 4 Sneed
(Tenn.) 512.

Utah.— Wallace v. Richards, 16 Utah 52,

50 Pac. 804.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1762.

50. Kansas.— Getto v. Binkert, 55 Kan.
617, 40 Pac. 925.

New York.— Willse v. Whitaker, 22 Hun
(N. Y.) 242.

Pennsylvania.— Coughenour v. Suhre, 71
Pa. St. 462; Wagner v. Wright, 10 Wkly.
Notes Cas. (Pa.) 483.

Texa^.— Gibson v. Irby, 17 Tex. 173.

Wisconsin.— Cooper v. Tappan, 4 Wis. 362.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1761.

51. Schroer v. Wessell, 89 HI. 113; Mahan
«>. Sherman, 7 Blackf. (Ind.) 378 (until an
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account should be settled and applied on it) ;

Church, etc., Pembroke Second Precinct v.

Stetson, 5 Pick. (Mass.) 506 (so long as the
interest should be paid) ; Dow v. Tuttle, 4
Mass. 414, 3 Am. Dec. 226; Campbell v. Hodg-
son, Gow 74, 5 E. C. L. 876 (until as much
as possible should be obtained from the prin-

cipal )

.

52. Alabama.— Rives v. Parmley, 18 Ala.
256.

Arkansas.— Sullivan v. Deadman, 19 Ark.
484 ; Real Estate Bank v. Bizzell, 4 Ark. 189.

/iZmots.— McAllister v. Smith, 17 111. 328,

25 Am. Dec. 651; Bond v. Bragg, 17 111. 69;
Kaskaskia Bridge Co. v. Shannon, 6 111. 15.

Kentucky.— U. S. Bank v. Leathers, 10

B. Mon. (Ky.) 64; Taylor v. Illinois Bank,
7 T. B. Mon. (Ky.) 576.

Missouri.— Williams v. Smith, 21 Mo. 419.

New Hampshire.— Carter v. Burley, 9

N. H. 558.

New York.— Miller v. Hackley, 5 Johns.

(N. Y.) 375, 4 Am. Dec. 372.

Ohio.— Case v. Heflfner, 10 Ohio 180.

South Carolina.— Payne v. Winn, 2 Bay
(S. C.) 374.

West Virginia.— Peabody Ins. Co. v. Wil-

son, 29 W. Va. 528, 2 S. E. 888.

tfnited States.— Union Bank v. Hyde, 6

Wheat. (U. S.) 572, 5 L. ed. 333.

England.— Chesmer v. Noyes, 4 Campb.
129; Dupays v. Shepherd, Holt 297; Anony-
mous, 12 Mod. 345.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1121.

At common law the certificate of protest

is the only evidence admissible to prove the

dishonor of a foreign bill, and its omission

cannot be supplied by other evidence. Cul-

lum V. Casey, 9 Port. (Ala.) 131, 33 Am.
Dec. 304; Chase v. Taylor, 4 Harr. & J. (Md.)

54; Orr v. Maginnis, 7 East 359, 3 Smith.

K. B. 328; Brough v. Parkings, 2 Ld. Raym.
992 ; Gale v. Walsh, 5 T. R. 239, 2 Rev. Rep.

580; Rogers v. Stephens, 2 T. R. 713, 1 Rev.

Rep. 605.

The notice of dishonor formed at common
law no part of the notarial protest. Rives v.

Parmley, 18 Ala. 256; Thorp v. Craig, 10

Iowa 461; Peabody Ins. Co. v. Wilson, 29

W. Va. 528, 2 S. E. 888.

53. Alaiama.— Brennan v. Vogt, 97 Ala.

647, 11 So. 893; Martin v. Brown, 75 Ala.

442 ; Bradley v. Northern Bank, 60 Ala. 252

;

Eives V. Parmley, 18 Ala. 256; Mobile Bank
V. Marston, 7 Ala. 108; Booker v. Lowry, 1
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statement applies, however, only to such facts as are stated,*^ and, moreover,

Ala. 399 ; Curry v. Mobile Bank, 8 Port. (Ala.)

360.

Arkansas.—Johnson v. Cocke, 12 Ark.
672.

Galiforma.—Applegarth v. Abbott, 64 Cal.

459, 2 Pac. 43; Kellogg v. Pacific Box Fac-
tory, 57 Cal. 327; McFarland v. Pico, 8 Cal.

626; Tevis v. Randall, 6 Cal. 632, 65 Am.
Dec. 547 ; Connolly v. Goodwin, 5 Cal. 220.

Connecticut.— Union Bank v. Middlebrook,
33 Conn. 95.

Georgia.— Hobba v. Chemical Nat. Bank,
97 Ga. 524, 25 S. E. 348 ; Field v. Thornton,
1 Ga. 306.

Illinois.— Montelius v. Charles, 76 111. 303.
Indiana.— Dickerson v. Turner, 12 Ind.

223 ; Turner v. Rogers, 8 Ind. 139 ; Fisher v.

State Bank, 7 Blackf. (Ind.) 610.
Iowa.—-Bradshaw v. Hedge, 10 Iowa 402.
Kentucky.— Trabue v. Sayre, 1 Bush (Ky.)

129; Tyler v. Commonwealth Bank, 7 T. B.
Mon. (Ky.) 555; Commonwealth Bank v.

Pursley, 3 T. B. Mon. (Ky.) 238.
Louisiana.— Harrison v. Bowen, 16 La.

282; Peyroux r. Dubertrand, 11 La. 32.

Maine.— Pattee v. McCrillis, 53 Me. 410;
Orono Bank v. Wood, 49 Me. 26; Loud v.

Merrill, 45 Me. 516; Lewiston Falls Bank v.

Leonard, 43 Me. 144, 69 Am. Dec. 49; Brad-
ley V. Davis, 26 Me. 45; Fales v. Wadsworth,
23 Me. 553.

Maryland.— Howard Bank v. Carson, 50
Md. 18; Moses v. Franklin Bank, 34 Md. 574;
Tate V. Sullivan, 30 Md. 464, 96 Am. Dec.
597; Wetherall v. Garrett, 28 Md. 450;
Staylor v. Ball, 24 Md. 183 ; Ricketts v. Pen-
dleton, 14 Md. 320 ; Citizens' Bank v. Howell,
8 Md. 530, 63 Am. Dee. 714; Crowley v.

Barry, 4 Gill (Md.) 194; Whiteford v. Burck-
myer, 1 Gill (Md.) 127, 39 Am. Dec. 640;
Bryden v. Taylor, 2 Harr. & J. (ild.) 396, 3
Am. Dec. 554.

Massachusetts.— Legg v. Vinal, 165 Mass.
555, 43 N. E. 518.

Michigan.— Martin v. Smith, 108 ilich.

278, 66 N. W. 61.

Minnesota.— Bettis v. Schreiber, 31 Minn.
329, 17 N. W. 863; Kern v. Von Phul, 7 Minn.
426, 82 Am. Dec. 105.

Mississippi.— Witkowski v. Maxwell, 69
Miss. 56, 10 So. 453.

Missouri.— Clough v. Holden, 115 Mo. 336,
21 S. W. 1071, 37 Am. St. Rep. 393; Faulkner
V. Faulkner, 73 Mo. 327; Jarvis v. Garnett,
39 Mo. 268; Moore v. State Bank, 6 Mo. 379;
Draper v. Clemens, 4 Mo. 52; Robinson v.

.Johnson, 1 Mo. 434; Rolla State Bank r.

Pezoldt, 95 Mo. App. 404, 69 S. W. 51; Gref-
fet V. Dowdall, 17 Mo. App. 280.

Weic Hampshire.— Dakin v. Graves, 48
N. H. 45; Simpson v. White, 40 N. H. 540;
Rushworth v. Moore, 36 N. H. 188.
New Jersey.— Burk v. Shreve, 39 N. J. L.

214.

New York.— State Bank v. Mudgett, 44
N. Y. 514; McAndrew v. Radway, 34 N. Y.

511; McLean v. Ryan, 36 N. Y. App. Div.

281, 55 N. Y. Suppl. 232 [affirmed in 165

N. Y. 620, 59 N. E. 1126] ; Gawtry v. Doane.
48 Barb. (N. Y.) 148 [affirmed in 51 N. Y.

84] ; Union Bank v. Gregory, 46 Barb.

(N. Y. ) 98; Vergennes Bank v. Cameron, 7

Barb. (N. Y.) 143; Pierson r. Boyd, 2 Duer
(N. Y.) 33; Dunn v. Devlin, 2 Daly (N. Y.)
122.

North Carolina,— Gordon v. Price, 32 N. C.

385.

Ohio.— Daniel v. Downing, 26 Ohio St. 578
;

Treon v. BroAvn, 14 Ohio 482; Layman t\

Brown, 1 Disn. (Ohio) 75, 12 Ohio Dec.
(Reprint) 496.

Pennsylvania.— Baumgardner v. Reeves, 35
Pa. St. 250; Sherer v. Easton Bank, 33

Pa. St. 134; Bennett v. Young. 18 Pa. St.

261; Mullen v. Morris, 2 Pa. St. '85; Brittain
V. Doylestown Bank, 5 Watts & S. (Pa.) 87,

39 Am. Dec. 110; Jenks v. Doylestown Bank,
4 Watts & S. (Pa.) 505; Craig v. Shallcross,

10 Serg. & R. (Pa.) 377; Browne v. Phila-
delphia Bank, 6 Serg. & R. (Pa.) 484, 9 Am.
Dec. 463.

South Carolina.— Dobson v. Laval, 4 Mc-
Cord (S. C.) 57; Williamson v. Turner, 2

Bay (S. C.) 410, 1 Am. Dec. 652.

Tennessee.— Douglas v. Bank of Commerce,
97 Tenn. 133, 36 S. W. 874; Rosson t;. Car-
roll, 90 Tenn. 90, 16 S. W. 66, 12 L. R. A.
727 ; Sulzbacher v. Charleston Bank, 86 Tenn.
201, 6 S. W. 129, 6 Am. St. Rep. 828; Spence
V. Crockett, 5 Baxt. (Tenn.) 576; Colms v.

Tennessee Bank, 4 Baxt. (Tenn.) 422; Caru-
thers V. Harbert, 5 Coldw. (Tenn.) 362, 98
Am. Dec. 421; Golladay v. Union Bank, 2

Head (Tenn.) 57; Gardner v. State Bank, 1

Swan (Tenn.) 420; Smith v. McManus, 7
Yerg. (Tenn.) 477, 27 Am. Dec. 519.

Texas.— Munzesheimer v. Allen, 3 Tex.
App. Civ. Cas. § 55.

Vermont.— Seymour r. Brainerd, 66 Vt.
320, 29 Atl. 462.

West Virginia.— Peabody Ins. Co. v. Wil-
son, 29 W. Va. 528, 2 S. E, 888.

Wisconsin.— Central Bank v. St. John, 17
Wis. 157; Adams r. Wright, 14 Wis. 408.

United States.— Sims v. Hundley, 6 How.
(U. S.) 1, 12 L. ed. 319; Townsley i: Sum-
rail, 2 Pet. (U. S) 170, 7 L. ed. 386; Nicholls
r. Webb, 8 Wheat. (U. S.) 333, 5 L. ed. 628;
Eldrege v. Chacon, Crabbe (U. S.) 296, 8
Fed. Cas. No. 4,329; Jones v. Heaton, 1 Mc-
Lean (U. S.) 317, 13 Fed. Cas. No. 7,468.

Canada.—
^ Russell r. Crofton, 1 U. C. C. P.

428; Codd r. Lewis, 8 U. C. Q. B. 242;
Smith r. Hall, 3 U. C. Q. B. 315.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1122.

If the original certificate of protest is lost
a duplicate may be received in evidence. Kel-
1am V. McKoon, 31 Hun (N. Y.) 519.

54. Alabama.— Martin v. Brown, 75 Ala.
442.

Connecticut.— Union Bank v. Middlebrook,
33 Conn. 95.

[XIV, E, 2, m. (i), (a)]
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properly stated,'' in the certificate, which is evidence only when the facts are
duly certified.'* Moreover, the certificate is not conclusive evidence, but is only
presumptive evidence of the facts." Accordingly it may be explained or con-

tradicted by other evidence.'* In like manner the presumption raised by the
certificate does not exclude the admission of other evidence of demand or notice."

(b) Foreign Notary. A notary's certificate of protest, made in another state,

of an instrument payable in that state, is uniformly held to be admissible as

evidence of the facts therein stated.* As in the case of domestic certificates

Georgia.— Hobba d. Chemical Nat. Bank,
97 Ga. 524, 25 S. E. 348.

iTotoo.— Thorp v. Craig, 10 Iowa 461;
Bradshaw v. Hedge, 10 Iowa 402; Sather v.

Rogers, 10 Iowa 231.

Maryland.— Howard Bank v. Carson, 50
Md. 18.

New York.— V. S. Bank v. Davis, 2 Hill

(N. Y.) 451.

Tennessee.— Smith v. McManus, 7 Yerg.
(Tenn.) 477, 27 Am. Dec. 519.

Vermont.— Seymour v. Brainerd, 66 Vt.

320, 29 Atl. 462.

Wisconsin.— Sumner v. Bowen, 2 Wis. 524.

See 7 Cent. Dig. tit. " Bills and Notes,"

I 1122.

55. Moore v. Worthington, 2 Duv. (Ky.)
307; Ticonic Bank v. Stackpole, 41 Me. 302,

66 Am. Dec. 246; Eeier v. Strauss, 54 Md.
278, 39 Am. Rep. 390; Sumner v. Bowen, 2

Wis. 524.

The officer making the protest has no au-
thority to certify facts beyond that expressly

conferred on him by statute. Whitman v.

Farmers Bank, 8 Port. (Ala.) 258.

56. Stewart v. Russell, 38 Ala. 619; Leigh
V. Lightfoot, 11 Ala. 935; Williams v. Smith,
48 Me. 135; Loud v. Merrill, 45 Me. 516;
Dorsey v. Merritt, 6 How. (Miss.) 390;
Faulkner v. Faulkner. 73 Mo. 327.

Acts in other state.— The certificate is not
evidence of the acts of a notary performed by
him in another state than his own. Dutchess
County Bank v. Ibbotson, 5 Den. (N. Y.) 110.

See also Gordon v. Dreux, 6 Rob. (La.) 399,

holding that where » notary gives notice of

protest while acting outside of his parish, his

certificate is not entitled to the same credit

as an official certificate.

Omission of seal.— in Iowa a notary's pro-
test is inadmissible in evidence, unless his

seal be affixed, although it is allowable for

him to affix the seal when this objection

is made. Rin'dskoff v. Malone, 9 Iowa 540, 74
Am. Dec. 367.

57. California.— Applegarth v. Abbott, 64
Cal. 459, 2 Pac. 43; Fisk v. Miller, 63 Cal.

367; Kellogg v. Pacific Box Factory, 57 Cal.

327.

Maryland.— Howard Bank v. Carson, 50

Md. 18; Nailor V. Bowie, 3 Md. 251.

Missouri.— Clough v. Holden, 115 Mo. 336,

21 S. W. 1071, 37 Am. St. Rep. 393.

New York.— Meise v. Newman, 76 Hun
(N. y.) 341, 27 N. Y. Suppl. 708, 59 N. Y.
St. 148.

Tennessee.— City Sav. Bank v. Kensington,
(Tenn. Ch. 1896) 37 S. W. 1037.
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See 7 Cent. Dig. tit. " Bills and Notes,"

S 1122.

58. Alahama.— Mobile Bank v. Marston, 7
Ala. 108 ; Booker v. Lowry, 1 Ala. 399 ; Curry
V. Mobile Bank, 8 Port. (Ala.) 360.

California.— Applegarth v. Abbott, 64 Cal.

459, 2 Pac. 43.

Louisiana.— Union Bank v. Cushman, 12
Rob. (La.) 237; Marsoudet v. Jacobs, 6 Rob.
(La.) 276; Jones v. Mansker, 15 La. 51;
Poydras v. Bell, 14 La. 391 : Gale v. Kemper,
10 La. 205; Preston v. Daysson, 7 La. 7.

Maine.— Orono Bank v. Wood, 49 Me. 26;
Bradley v. Davis, 26 Me. 45.

Maryland.— Howard Bank v. Carson, 50
Md. 18.

Mississippi.— Seltzer v. Fuller, 6 Sm. & M.
(Miss.) 185; Wood v. American L. Ins., etc.,

Co., 7 How. (Miss.) 609.

New York.— Meise v. Newman, 76 Him
(N. Y.) 341, 27 N. Y. Suppl. 708, 59 N. Y.
St. 143; Townsend v. Auld, 10 Misc. (N. Y.)

343, 31 N. Y. Suppl. 29, 63 N. Y. St.

418.

Pennsylvania.— Hastings v. Barrington, 4
Whart. (Pa.) 486.

Tennessee.— Spence v. Crockett, 5 Baxt.
(Tenn.) 576; Caruthers v. Harbert, 5 Coldw.
(Tenn.) 362, 98 Am. Dec. 421; Gardner v.

State Bank, 1 Swan (Tenn.) 420.

Virginia.— Nelson v. Fotterall, 7 Leigh
(Va.) 179.

Wisconsin.— Adams v. Wright, 14 Wis.
408.

See 7 Cent. Dig. tit. "Bills and Notes,"
5 1123.

59. AlabanM.— Martin v. Brown, 75 Ala.

442.

Illinois.— 'EAij v. Peterson, 22 111. 535.

Indiana.— Dickerson v. Turner, 12 Ind.

223.

Louisiana.— Mechanics', etc., Ins. Co. v.

Coons, 36 La. Ann. 271; Dubuys v. Farmer,
22 La. Ann. 478; Follain v. Dupre, 11 Rob.
(La.) 454; Peyroux v. Davis, 17 La. 479;
McDonough v. Thompson, 11 La. 566.

Maine.— Homes r. Smith, 16 Me. 181.

MaryUnd.— yVethemn v. Claggett, 28 Md.
465; Sasscer v. Farmers Bank, 4 Md. 409.

Minnesota.— Rogers v. Stevenson, 16 Minn.
56.

Tennessee.— Rosson «. Carroll, 90 Tenn. 90,

16 S. W. 66, 12 L. R. A. 727.

60. Alabama.— Bradley v. Northern Bank,
60 Ala. 252.

Arkansas.—Fletcher v. Arkansas Nat.
Bank, 62 Ark. 265, 35 S. W. 228, 54 Am. St.

Rep. 294.
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of protest, however, sueli cei'tificate is only prima facie evidence of the facts

and is noH; conchisive."

(c) Presentment and Deinand hy Clerh. A certificate of protest signed by
a notary, but founded on a presentment and demand made by his clerk, is insuin-

cient,®* in the absence of a custom at the place of protest or a statute authoriz-

ing it."

(ii) Recomds of Wotaby— (a) In General. In some states a notary's

record, made in the usual and regular course of business, is admissible as evidence
. of demand and notice.^

Indiana.—-Shanklin v. Cooper, 8 Blackf.

(Ind.) 41.

Kentucky.— Harmon v. Wilson, 1 Duv.
(Kv.) 322; Tyler v. Commonwealth Bank,
7 f. B. Mon. (Ky.) 555.

Louisiana.— Schorr v. Woodlief, 23 La.
Ann. 473; Schneider v. Cochrane, 9 La. Ann.
235, 61 Am. Dec. 204; Phillips v. Flint, 3

La. 146; Bolton v. Harrod, 9 Mart. (La.)
326, 13 Am. Dec. 306.

Maine.— Ticonic Bank v. Stackpole, 41 Me.
302; Beekwith.D. St. Croix Mfg. Co., 23 Me.
284; Freeman's Bank v. Perkins, 18 Me. 292;
Warren v. Warren, 16 Me. 259; Clark v.

Bigelow, 16 Me. 246.

Maryland.—Whiteford v. Burckmyer, 1 Gill

(Md.) 127, 39 Am. Dec. 640; Bryden v. Tay-
lor, 2 Harr. & J. (Md.) 396, 3 Am. Deo. 554.

Massachusetts.— Johnson v. Brown, 154
Mass. 105, 27 N. E. 994.

Minnesota.— Bettis v. Schreiber, 31 Minn.
329, 17 N. W. 863.

Michigan.— Atwater v. Streets, 1 Dougl.
(Mich.) 455.

"New Hampshire.— Rushworth v. Moore, 36
N. H. 188; Grafton Bank v. Moore, 14 N. H.
142; Carter v. Burley, 9 N. H. 558.

Hew York.— Lawson v. Pinckney, 40 N. Y.
Super. Ct. 187; Halliday v. McDougall, 20
Wend. (N. Y.) 81; Wells v. Whitehead, 15

Wend. (N. Y.) 527.

'North Carolina.—Elliott «. White, 51 N. C.

98.

Ohio.— Townsend v. Lorain Bank, 2 Ohio
St. 345.

Pennsylvania.— Starr v. Sanford, 45 Pa.
St. 193.'

South Carolina.— Cape Fear Bank v. Stine-

metz, 1 Hill (S. C.) 44.

Ti/rginia.— Nelson v. Fotterall, 7 Leigh
(Va.) 179. But see Corbin ». Planters' Nat.
Bank, 87 Va. 661, 13 S. E. 98, 24 Am. St.

Rep. 673.

Wisoonsin.— Carruth v. Walker, 8 Wis.
252, 76 Am. Dec. 235.

United States.—Pierce v. Indseth, 106 U. S.

546, 1 S. Ct. 418, 27 L. ed. 254; Dickins v.

Beal, 10 Pet. (U. S.) 572, 9 L. ed. 538;
Townsley v. Sumrall, 2 Pet. (U. S.) 170, 7
L. ed. 386; Lonsdale v. Brown, 4 Wash.
(U. S.) 86, 15 Fed. Gas. No. 8,493.

Enaland.— Du Costa v. Cole, Skin. 272.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1127.

61. Nelson v. Fotterall, 7 Leigh (Va.) 179.

62. Kentucky.— Commonwealth Bank v.

I Garey, 6 B. Mon. (Ky.) 626; Chenowith v.

Chamberlin, 6 B. Mon. (Ky.) 60, 43 Am. Dec.
145.

Mississippi.— Ellis v. Commercial Bank, 7

How. (Miss.) 294, 40 Am. Dec. 63; Carrai-

chael^u. Pennsylvania Bank, 4 How. (Miss.)

567, 35 Am. Dec. 408.

New York.—-Gawtry v. Doane, 51 N. Y.
84; Hunt v. Maybee, 7 N. Y. 266; Gessner v.

Smith, 2 N. Y. Suppl. 655, 18 N. Y. St. 1013;
Marsh v. Falmo, 1 Code Rep. (N. Y.) 13;
Warnick v. Crane, 4 Den. (N. Y.) 460.

South Carolina.-— Williamson v. Turner, 2
Bay (S. C.) 410, 1 Am. Dec. 652.

Texas.— Locke v. Huling, 24 Tex. 311.
United States.— Whitehead v. Jones, 2 Mo-

Lean (U. S.) 28, 29 Fed. Cas. No. 17,563.
See also supra, XII, B, 3 [7 Cyc. 1054 et

seg.] ; and 7 Cent. Dig. tit. " Bills and Notes,"
§ 1072.

63. Kentucky.— Chenowith v. Chamberlin,
6 B. Mon. (Ky.) 60, 43 Am. Dec. 145.

Louisiana.— Buckley v. Seymour, 30 La.
Ann. 1341 ; Citizens' Bank v. Bry, 3 La. Ann.
630; State Bank v. Lawless, 3 La. Ann. 129;
Follain r. Dupre, 11 Rob. (La.) 454.

Maryland.— Atwell v. Grant, 11 Md. 101.

Mississipjn.—Dwight v. Richardson, 12 Sm.
& M. (Miss.) 325; Chew v. Read, 11 Sm.
& M. (Miss.) 182.

MtssoMrt.— Miltenberger v. Spaulding, 33
Mo. 421.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1072.

64. Alaiama.— Stewart v. Russell, 38 Ala.

619; Phillips v. Poindexter, 18 Ala. 579.

Delaware.—Hatfield v. Perry, 4 Harr. (Del.)

463.

Louisiana.— Whittemore v. Leake, 14 La.
392.

Maryland.— Sasscer v. Farmers' Bank, 4
Md. 409; Bryden v. Taylor, 2 Harr. & J.
(Md.) 396, 3 Am. Dee. 554.

United States.—McAfee v. Doremus, 5 How.
(XJ. S.) 53, 12 L. ed. 46 (construing Louis-
iana law) ; Thornton v. Stoddert, 1 Cranch
C. C. (U. S.) 534, 23 Fed. Cas. No. 14,000.

See 7 Cent. Dig. tit. "Bills and Notes,"
5 1746.

Entry by clerk of notary.— The mere fact
that the clerk of a notary who made the en-
try cannot be found after diligent inquiry
will not render such a record admissible.
Wilbur V. Selden, 6 Cow. (N. Y.) 162.

Where the notary kept no record, the con-
tents of a notice of dishonor sent by him
may be proved by parol. Terbell i\ Jones, 15
Wis. 253.

[XIV, E, 2, m, (n). {a\\
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(b) Deceased Notary. The books or records of a notary, proved to have been
regularly kept, are generally admissible in evidence, after his decease, to prove
a demand for payment, and notice of non-payment, of a note.*^

(ill) Curing Defects in Certificate. Defects in a certificate of protest

may be cured by other evidence.^

(iv) Secondary Eyidenoe of Contents of Notice. The contents of a

written notice of the dishonor of a note may be proved by parol ^^ without giving
notice to produce such writing.^

(v) WAIVER. The waiver of demand and notice may be proved by parol,"
,

65. Delaware.—^Wilmington Bank i;. Cooper,

I Harr. (Del.) 10.

Maine.— Homes v. Smith, 16 Me. 181.

Massachusetts.— Porter v. Judaon, 1 Gray
(Mass.) 175.

Mississippi.— Booth v. Watson, 5 Sm. & M-
(Miss.) 295; Duncan v. Watson, 2 Sm. & M.
(Miss.) 121; Bodley v. Scarborough, 5 How.
(Miss.) 729; Ogden v. Glidewell, 5 How.
(Miss.) 179; Barnard v. Planters' Bank, 4
How. (Miss.) 98.

New York.— McKnight v. Lewis, 5 Barb.
(N. Y.) 681; National Butchers', etc.. Bank
i;. De Groot, 43 N. Y. Super. Ct. 341 ; Dunn
V. Parsons, 21 N. Y. Suppl. 901, 50 N. Y. St.

94; Bank of Metropolis v. Jacobs, 2 N. Y.
City Ct. 1; Hart v. Wilson, 2 Wend. (N. Y.)

513; Butler v. Wright, 2 Wend. (N. Y.) 369;
Halliday v. Martinet, 20 Johns. (N. Y.) 168,

II Am. Dec. 262.

South Carolina.— Dobson v. Laval, 4 Mc-
Cord (S. C.) 57. But see Williamson v. Pat-
terson, 2 McCord (S. C.) 132.

Tennessee.—McNeill v. Elam, Peck (Tenn.

)

268; Bell v. Perkins, Peck (Tenn.) 261, 14
Am. Dec. 745.

Vermont.— Austin v. Wilson, 24 Vt. 630.

United States.—^Nicholls v. Webb, 8 Wheat.
(U. S.) 326, 5 L. ed. 628; Whitney v. Huntt,
5 Cranch C. C. (U. S.) 120, 29 Fed. Cas. No.
17,589.

See 7 Cent. Dig. tit. "Bills and Notes,"

i 1128.

The presentment of a bill drawn in one
state upon another may be proved by a sworn
copy of such record. Halliday v. McDougall,
20 Wend. (N. Y.) 81.

Deceased attorney.— Notice of the dis-

honor of a draft cannot be proved by the
aflBdavit of an attorney at law, since deceased,

it not appearing that the act was done in

discharge of a duty and in the regular course
of business. Bradbury v. Bridges, 38 Me.
346.

Deceased clerk of notary.— An entry made
in the notary's book by his deceased clerk is

admissible as evidence of demand (Gawtry v.

Doane, 51 N. Y. 84. But see contra, Barka-
low V. Johnson, 16 N. J. L. 397) or protest

Poole V. Dicas, 1 Bing. N. Cas. 649, 27 E. C. L.

803, 7 C. & P. 79, 32 E. C. L. 509, 1 Hodges
162, 4 L. J. C. P. 196, 1 Scott 600; Sutton v.

Gregory, Peake Add. Cas. 150, 4 Rev. Rep.

899).
66. Saul V. Brand, 1 La. Ann. 95; Follain

V. Dupr6, 11 Rob. (La.) 454; Union Bank v.
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Penn, 7 Rob. (La.) 79; Bradley v. Davis, 26
Me. 45; Wetherall v. Claggett, 28 Md. 465;
Nailor v. Bowie, 3 Md. 251 ; Cayuga County
Bank v. Warden, 6 N. Y. 19.

67. Burgess v. Vreeland, 24 N. J. L. 71,

59 Am. Dec. 408; Paton v. Lent, 4 Duer
(N. Y.) 231.

68. Alabama.— John v. fselma City Nat.
Bank, 62 Ala. 529, 34 Am. Rep. 35.

Louisiana.—^Abat v. Rion, 9 Mart. (La.)

465, 13 Am. Dec. 313.

Maine.— Brooks v. Blaney, 62 Me. 456

;

Central Bank v. Allen, 16 Me. 41.

Massachusetts.— Eagle Bank v. Chapin, 3

Pick. (Mass.) 180.

Mississippi.— Offit v. Vick, Walk. (Mass.)
99.

Missouri.— Johnston v. Mason, 27 Mo. 511.

New Jersey.— Burgess v. Vreeland, 24
N. J. L. 71, 59 Am. Dec. 408.

New York.— Scott v. Betts, Lalor (N. Y).
363; Johnson v. Haight, 13 Johns. (N. Y.)
470.

North Carolina.— Faribault v. Ely, 13 N. C.

67.

Pennsylvania.— Smyth v. Hawthorn, 3

Rawle (Pa.) 355.

United States.— Lindenberger v. Beall, 6

Wheat. (U. S.) 104, 5 L. ed. 216.

England.—^Kine v. Beaumont, 3 B. & B. 288,

7 Moore C. P. 112, 24 Rev. Rep. 678, 7 E. C. L.

734; Ackland v. Pearce, 2 Campb. 599; Rob-

erts V. Bradshaw, 1 Stark. 28, 2 E. C. L. 21.

Contra, Jones v. Robinson, 11 Ark. 504, 54
Am. Dec. 212.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1757.

A duplicate protest of a bill may be given
in evidence without producing the original

bill, if it be shown that the bill was lost after

protest. Usher v. Gaither, 2 Harr. & M.
(Md.) 457.

69. Arkansas.—Andrews v. Simms, 33 Ark.
771.

Delaware.— Farmers' Bank v. Waples, 4

Harr. (Del.) 429.

Indiana.— Schmied v. Frank, 86 Ind. 250.

lowa.-^ Creshine v. Taylor, 29 Iowa 492.

See also Gray v. Anderson, 99 Iowa 342, 68

N. W. 790, 61 Am. St. Rep. 243.

Louisiana.— Helm v. Ducayet, 20 La. Ann.

417; Debuys v. Mollere, 3 Mart. N. S. (La.)

318, 15 Am. Dec. 159.

Maine.— Keyes v. Winter, 54 Me. 399;

Fullerton v. Rundlett, 27 Me. 31 ; Sanborn v.

Southard, 25 Me. 409, 43 Am. Dec. 288;
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and a waiver of demand may be proved by parol even where there is a written

waiver of notice.™ Thus it may be shown by parol that all parties agreed that

their rights and liabilities should be fixed by simple demand of payment at the

bank where the note was made payable.'^

n. Release. Parol evidence is admissible to show a release by plaintifiE,'^ or as

against a holder with notice to show a contemporaneous agreement to allow a

rebate for shortage in the goods for which the note was given '^ or to show a con-

temporaneous verbal agreement for a release on the surrender of the property for

which the note was given, followed by the surrender of the property.''*

Crocker v. Getchell, 23 Me. 392; Lane v.

Steward, 20 Me. 98; Fuller v. McDonald, 8

Me. 213, 23 Am. Dec. 499.

Massachusetts.— Taunton Bank v. Richard-
son, 5 Pick. (Mass.) 436.

Missouri.— Kaiser ». Nial, 9 Mo. App.
590.

TSew Hampshire.— Edwards v. Tandy, 36
N. H. 540.

New York.— Porter v. Kemball, 53 Barb.
(N. y.) 467.

Oftio.— Dye v. Scott, 35 Ohio St. 194, 35
Am. Rep. 604.

Pennsylvania.— Barclay v. Weaver, 19 Pa.

St. 396, 57 Am. Dec. 661 ; Patterson v. Todd,
18 Pa. St. 426, 57 Am. Dec. 622.

Tennessee.— Dick v. Martin, 7 Humphr.
(Tenn.) 263.

United States.— See Union Bank v. Hyde,
5 Wheat. (U. S.) 572, 5 L. ed. 333.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1759.

Contemporaneous parol waiver.—There are

«aaes, however, which hold that verbal waiver
at the time of drawing the bill, or of indors-

ing it, tends to vary the instrument itself,

and is therefore inadmissible.

Alabama.—Carlton v. Fellows, 13 Ala. 437

;

Hightower v. Ivy, 2 Port. (Ala.) 308.

California.— Goldman v. Davis, 23 Cal.

250.

Connecticut.—Allen v. Rundle, 50 Conn. 9,

47 Am. Rep. 599.

Minnesota.— Farwell v. St. Paul Trust Co.,

45 Minn. 495, 48 N. W. 326, 22 Am. St. Rep.

742; Barnard v. Gaslin, 23 Minn. 192.

Mississippi.— Baskerville v. Harris, 41

Miss. 535.

Missouri.— Beeler v. Frost, 70 Mo. 185;

Rodney v. Wilson, 67 Mo. 123, 29 Am. Rep.

499.

New Hampshire.— Barry v. Morse, 3 N. H.

132.

New York.— Albion Bank v. Smith, 27

Barb. (N. Y.) 489; Degroot v. Blake, Anth.

N. P. (N. Y.) 297.

South Dakota.— Schmitz v. Hawkeye Gold

JVIin. Co., 8 S. D. 544, 67 N. W. 618.

Wisconsin.— Charles v. Denis, 42 Wis. 56,

24 Am. Rep. 383.

Parol testimony will not be received to

show that the words " protest waived " were
intended to waive " due diligence " in the col-

lection of the note. Burke v. Ward, (Tex.

Civ. App. 1895) 32 S. W. 1047. See also Mo-
JCenzie v. Harris, 2 Tex. Unrep. Cas. 180.

Usage of bank.— Where a bank had kept
posted a notice that all indorsers of notes to
the bank would be required to waive demand
and notice, and a note was indorsed to the

bank by one who had been for several years a
customer of the bank;, but no such waiver
was written upon the note, it was held that

parol evidence of this usage of the bank, and
of the assent of the indorser, could not be

shown, to change the contract implied in law
from the indorsement. Piscataqua Exch.
Bank v. Carter, 20 N. H. 246, 51 Am. Dec.

217.

70. Mills V. Beard, 19 Cal. 158; Drink-
water V. Tebbetts, 17 Me. 16.

The consideration necessary to support a
waiver, as well as the waiver itself, may be
proved by parol. Creshire v. Taylor, 29 Iowa
492.

71. Brent v. Metropolis Bank, 1 Pet.

(U. S.) 89, 7 L. ed. 65.

Evidence is admissible of a conversation
between the holder and the indorser, in which
the latter requested the holder not to let the

note go to protest or give notice of dishonor,

as he would " pay it without that." Smith v.

Lownsdale, 6 Oreg. 78.

72. Schultz V. Noble, 77 Cal. 79, 19 Pac.

182; Daggett v. Whiting, 35 Conn. 366.

73. Braly v. Henry, 71 Cal. 481, 11 Pac.

385, 12 Pac. 623, 60 Am. Rep. 543. See also

Williams «. Culver, 30 Oreg. 375, 48 Pac.
S65.

A parol agreement by a life-insurance com-
pany to allow a rebate of a certain propor-
tion of the amount of a premium note at ma-
turity does not contradict the note itself.

Michigan Mut. L. Ins. Co. v. Williams, 155
Pa. St. 405, 26 Atl. 655.

74. Van Valkenburgh v. Stupplebeen, 49
Barb. (N. Y. ) 99. So an agreement to pay
a certain amount in two years if the note was
released, coupled with a formal release of the
note. Clarke v. Tappin, 32 Conn. 56.

Parol evidence is inadmissible to show a
contemporaneous verbal agreement to release

the maker and surrender the note (Warren
Academy v. Starrett, 15 Me. 443; Davy v.

Kelley, 66 Wis. 452, 29 N. W. 232), to look
to the accepter of a bill and discharge the
drawer (Hancock v. Fairfield, 30 Me. 299),
or not to hold one maker if plaintiff could re-

cover against the other parties (Tower v.

Richardson, 6 Allen (Mass.) 351; McEwan i).

Ortman, 34 Mich. 325; Foster v. Jolly, 1

C. M. & R. 703, 4 L. J. Exch. 65)

.
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0. Usury. Parol evidence is admissible to show an agreement for usurious
interest and to prove that it was paid.''

p. Varying Terms of Bill or Note. The admissibility of evidence to vary the
terms of a bill or note is governed by the general rules of evidence.'^

q. Competency of Party to Instrument as Witness. A party to a negotiable
instrument is not competent as a witness, after .the instrument has been negoti-
ated, to show that it was void at the time of its execution : '" and the rule has

T5. Seekel ». Norman, 71 Iowa 264, 32
N. W. 334; Rohan v. Hanson, 11 Cush. (Mass.)
44. See also Jackson v. Kirby, 37 Vt. 448;
and, generally, Usubt.

76. See, generally. Evidence.
77. District of Columbia.— Eastwood v.

Creecy, 1 MacArthur (D. C. ) 232. Compare
Keifer v. Carusi, 7 D. C. 156, holding that
although a party to a negotiable instrument
cannot impeach its validity after its negotia-

tion, yet, as the signature of a married
woman thereto is a nullity by reason of her
incapacity to contract, her testimony is ad-

missible to impeach it, although it purports
to be made by her.

Illinois.— Walters v. Witherell, 43 111. 388

;

Curtiss V. Marrs, 29 111. 508. Compare Brad-
ley V. Morris, 4 111. 182.

Maine.— Lincoln v. Fitch, 42 Me. 456;
Clapp V. Hanson, 15 Me. 345; Lane v. Padel-

ford, 14 Me. 94; Adams v. Carver, 6 Me.
390; Chandler v. Morton, 5 Me. 374.

Massachusetts.— Thayer v. Crossman, 1

Mete. (Mass.) 416; Van Schaack v. Stafford,

12 Pick. (Mass.) 565; Packard v. Richardson,

17 Mass. 122, 9 Am. Dec. 123; Fox v. Whit-
ney, 16 Mass. 118; Churchill v. Suter, 4

Mass. 156; Parker v. Lovejoy, 3 Mass. 565;
Warren v. Merry, 3 Mass. 27.

Mississippi.— Partee v. Silliman, 44 Miss.
' 272.

New Hampshire.— Bryant v. Ritterbush, 2

N. H. 212; Houghton v. Page, 1 N. H. 60.

New York.— Skilding v. Warren, 15 Johns.

(N. Y.) 270; Mann v. Swann, 14 Johns. (N. Y.)

270; Coleman v. Wise, 2 Johns. (N. Y.)

165; Winton v. Saidler, 3 Johns. Gas.

(N. Y.) 185. But see New York cases infra,

this note.

Ohio.— Rohrer v. Morningstar, 18 Ohio

579; Treon v. Brown, 14 Ohio 482.

Pennsylvania.— Barton v. Fetherolf, 39 Pa.

St. 279; Harding v. Mott, 20 Pa. St. 469;

Wilt V. Snyder, 17 Pa. St. 77; Rosenberger

V. Bitting, 15 Pa. St. 278; Thompson v.

Gettysburg Bank, 3 Grant (Pa.) 119; Parke
V. Smith, 4 Watts & S. ( Pa. ) 287 ; Davenport
V. Freeman, 3 Watts & S. (Pa.) 557; Harris-
burg Bank v. Forster, 8 Watts (Pa.) 304;
Gest V. Espy, 2 Watts (Pa.) 265; Griffith

V. Reford, 1 Rawle (Pa.) 196; Montgomery
Bank v. Walker, 9 Serg. & R. (Pa.) 229, 11

Am. Dec. 709; Hepburn v. Cassel, 6 Serg.

& R. (Pa.) 113; Baird v. Cochran, 4 Serg.
& R. (Pa.) 397; McFerran v. Powers, 1

Serg. & R. (Pa.) 102; Baring v. Shippen, 2
Binn. (Pa.) 154.

Wisconsin.— Dunbar v. Breese, 1 Pinn.
(Wis.) 109.
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United States.— Smyth -y. Strader, 4 How.
(U. S.) 404, 11 L. ed. 1031; Metropolis Bank
V. Jones, 8 Pet. (U. S.) 12, 8 L. ed. 850;
U. S. Bank v. Dunn, 6 Pet. (U. S.) 51, 8
L. ed. 316.

England.— Walton v. Shelley, 1 T. R. 296
[overruled in Jordaine v. Lashbrooke, 7 T. R.
601].

Contra.

—

Alabama.—State Bank v. Seawell,
18 Ala. 616; Manning v. Manning, 8 Ala. 138;
Todd V. Stafford, 1 Stew. (Ala.) 199.

Arkansas.— Tucker v. Wilamouicz, 8 Ark.
157.

Cormecticut.— Townsend v. Bush, 1 Conn.
260.

Indiana.— Prather v. Lentz, 6 Blackf.
(Ind.) 244.

Iowa.— Richards v. Marshman. 2 Greene
(Iowa) 217.

Kentucky.— Bement p. McClaren, 1 B. Mon.
(Ky.) 296. See also Gorham v. Carroll, 3

Litt. (Ky.) 221.

Maryland.— Hunt v. Edwards, 4 Harr. & J.

(Md.) 283; Ringgold v. Tyson, 3 Harr. & J.

(Md.) 172.

Michigan.— Orr v. Lacey, 2 Dougl. ( Mich.

)

230.

New Jersey.— Brittin v. Freeman, 17

N. J. L. 191. See also Rosevelt v. Gardner,
3 N. J. L. 791.

New York.— Truscott v. Davis, 4 Barb.

(N. Y.) 495; Williams v. Walbridge, 3 Wend.
(N. Y.) 415; Utica Bank v. Hillard, 5 Cow.
(N. Y.) 153; Stafford v. Rice, 5 Cow. (N. Y.)

23. But see New York cases supra this note.

South Carolina.— Knight v. Packard, 3

McCord (S. C.) 71.

Tennessee.— Stump v. Napier, 2 Yerg.
(Tenn. ) 35. See also Jones v. Matthews, 8

Lea (Tenn.) 84, 41 Am. Rep. 633.

Texas.— Hillebrant v. Ashworth, 18 Tex.
307.

Vermont.— Nichols v. Holgate, 2 Aik.

(Vt.) 138.

Virginia.— Taylor v. Beck, 3 Rand. (Va.)

316.

England.— Jordaine v. Lashbrooke, 7 T. R.

601 [overruling Walton v. Shelley, 1 T. R.

296].

A party to a non-negotiable instrument is

CQmpetent as a witness to prove it void.

Watts V. Smith, 24 Miss. 77; Williams v.

Miller, 10 Sm. & M. (Miss.) 139.

See 7 Cent. Dig. tit. " Bills and Notes,''

§ 1771.

Where the payee sues the maker (East-

wood V. Creery, 1 MacArthur (D. C.) 232;
Mitchell V. Gotten, 2 Fla. 136) or an indorsee
sues his immediate indorser (Smith v. Me-
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been held to apply not only to actions directly upon the instrument, but to all

others where its validity comes collaterally in question.'^ Facts occurring subse-

quent to the execution which destroy the title of the holder or avoid the instru-

ment may, however, be proved by such a witness,™ as may facts which do not
impeach the original validity of the instrument.*' So a party to a negotiable

instrument may be received to prove that it was negotiated after it became due.''

3. Weight and Sufficiency— a. In General. In actions on negotiable paper
the production of it by plaintiff, with proof of the genuineness of the signatures

and of the indorsements, entitles plaintiff, without any additional evidence, to

recover, unless defendant makes out some satisfactory defense.^

- Glinchy, 77 Me. 153) the rule does not apply.

^ See also Davis v. Brown, 94 U. S. 423, 24
L. ed. 204, holding that an indorser of a prom-
issory note is a competent witness to prove
an agreement in writing, made with its

holder at the time of his indorsementj thit

he shall not be held liable thereon, where the
paper has not afterward been put into cir-

culation, but is held by the party to whom
the indorsement was made.

78. Deering v. Sawtel, 4 Me. 191.

Signature as agent.— The rule that a party
to a negotiable instrument shall not be per-

mitted to show by his own testimony that it

was invalid when he became a party to it

applies to a person signing as agent. Packard
V. Richardson, 17 Mass. 122, 9 Am. Dec. 123.

79. Maine.— Buck v. Appleton, 14 Me. 284.

Massachusetts.— Thayer v. Grossman, 1

Mete. (Mass.) 416; Parker v. Hanson, 7

Mass. 470; Warren v. Merry, 3 Mass. 27.

Neio Torh.— Powell v. Waters, 17 Johns.

(N. Y.) 176; WoodhuU v. Holmes, 10 Johns.

(N. Y.) 231.

Ohio.— Kohrer v. Morningstar, 18 Ohio

579.

Pemtsj/toamio.^ Pennypacker v. Umberger,

22 Pa. St. 492; Maynard v. Nekervis, 9 Pa.

St. 81.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1771.

Alteration after indorsement.— An in-

dorser may prove an alteration of the note

made after the indorsement. Shamburgh v.

Commagere, 10 Mart. (La.) 18.

80. Illinois.— Curtis v. Marrs, 29 HI. 508.

Maine.— Franklin Bank v. Pratt, 31 Me.

501; Davis v. Sawtelle, 30 Me. 389.

Massachusetts.— Brown v. Babcock, 3 Mass.

29.

Mississippi.— Partee v. Silliman, 44 Miss.

272.

New York.— McFadden v. Maxwell, 17

Johns. (N. Y.) 188; White v. Kibling, 11

Johns. (N. Y.) 128.

Pennsylvania.— Kirkpatrick v. Muirhead,

16 Pa. St. 117; Appleton v. Donaldson, 3 Pa.

St. 381 ; Harrisburg Bank v. Forster, 8 Watts

(Pa.) 304.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1771.

81. Adams v. Carver, 6 Me. 390; Baker v.

Arnold, 1 Cai. (N. Y.) 258; Crayton v. Col-

lins, 2 McCord (S. C.) 457. See also Pine v.

Smith, 11 Gray (Mass.) 38, holding that a

negotiable promissory note Indorsed on the
last day of grace is dishonored, and the maker
is a competent witness to impeach it.

The indorser of a note negotiated after it

is overdue is a competent witness to prove
that it was paid before it was so negotiated.

American Bank v. Jenness, 2 Mete. (Mass.)

288; Thayer v. Grossman, 1 Mete. (Mass.)
416. And the maker of a note against whom
the holder has obtained judgment is a com-
petent witness, in a suit brought by an in-

dorsee against an indorser, to prove payment.
Eouth V. Helm, 6 How. (Miss.) 127. See
also Gray v. Thomas, 12 Sm. & M. (Miss.)

Ill; Williams V. Miller, 10 Sm. & M. (Miss.)

139; Metropolitan Nat. Bank v. Jansen, 108
Fed. 572, 47 C. C. A. 497.

82. Mechanics', etc.. Bank v. Livingston, 6

Misc. (N. Y.) 81, 26 N. Y. Suppl. 25, 55
N. Y. St. 394 (holding that by production of

the note plaintiff makes a prima facie case,

and it then devolves on defendant to defeat

the apparent right ) ; Graves v. Bonham First

Nat. Bank, 77 Tex. 555, 14 S. W. 163 (hold-

ing that in an action by the holder of a prom-
issory note payable to bearer, against the
maker, where the execution of the note is

not denied by plea, the introduction of the

note in evidence makes a prima fade case for

plaintiflf) ; Gummings v. Gassett, 19 Vt; 308;
Waynesville Nat. Bank v. Irons, 8 Fed. 1.

See also Sprague Nat. Bank v. Haulenbeek,
49 Hun (N. Y.) 608, 1 N. Y. Suppl. 629, 16

N. Y. St. 786, holding that where plaintiff in

an action on a note introduced the note,

which, with the indorsement of the payee's

name and of others, was read in evidence, and
notice of protest was admitted by defendant,

as the law raised the presumption that the

note was transferred to plaintiff before ma-
turity, on testimony on behalf of defendant
that he had made the note and given it to

another to get it discounted and bring him
the proceeds, which was not done, and that

no value was ever received by him for the
note, plaintiff was entitled to recover.

Action against indorser.— In a suit by in-

dorsees against their immediate indorser for

non-payment, proof of non-payment and no-

tice is sufficient to sustain it. Bradshaw v.

Hubbard, 6 111. 390. And in an action by
an indorser who has paid the bill after judg-
ment against a prior indorser or party to a
bill of exchange, the damage sustained by
plaintiff for the breach of the obligation of

[XIV, E, 3, a]
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b. Execution and Delivery— (i) Execution. In an action on a note, proof
of defendant's signature to the note declared on is sufficient prima facie evidence
that the whole body of the note written over it is his act ; ^ but it is not sufficient

evidence of the execution of notes on which suit is brought to prove by a witness
that he had formerly been in possession of notes which defendant admitted to be
his genuine notes, that the notes in question were like those, and that the witness
believed them to be genuine.^ So evidence of the teller of a bant on whicli a
check was drawn that no person of the name signed thereto had an account with
the bank is prima facie evidence that the check was fictitious.*^

(ii) Delivery. A note is established prima facie by plaintiff producing it

or accounting for its absence and by his proving its execution by the maker. An
actual delivery of the note need not be shown.'"

defendant is shown, prima facie, by the judg-

ment and its payment. Kelsey v. Hibbs, 13

Ohio St. .S40.

Lost note.— On a trial by the court, an
affidavit stating the substance of a lost note
is prima facie evidence of the contents of the

note, and supported by the oath of one wit-

ness will sustain a judgment. Cleveland ii.

Roberts, 14 Ind. 511.

83. Simpson v. Davis, 119 Mass. 269, 20
Am. Rep. 324. But see Steininger v. Hoch,
39 Pa. St. 263, 80 Am. Dec. 521, where it

appeared that one executed a single bill, and
opposite his name, on the left, in the place

for the subscribing witness, the name of an-

other was written, who was sought to be

held as co-promisor, because the word " Wit-
ness " did not appear. It was held that the

signature of defendant to the paper was not
prima facie evidence that it was his promise,

to go to the jury on proof of execution merely,

and that it was error so to instruct the jury.

Lost note.— In a suit on a note purporting
to be lost, where the plea non est factum is

relied on, one witness is sufficient to prove
the execution of the note, and to authorize a
recovery. Albro v. Lawson, 17 B. Mon. (Ky.)

642.

84. Brown v. Piatt, 2 Cranch, C. C. (U. S.)

253, 4 Fed. Cas. No. 2,026.

Admissions in former suit.—-On a second
trial of an action against a cosurety for

contribution, the original answer of defend-

ant, which admitted the execution of the note

and the cosuretyship, but which had been

struck from the record when an amended an-

swer was filed, denying the same, although
competent, was not conclusive, evidence of the

facts therein admitted. Hall v. Woodward,
30 S. C. 564, 9 S. E. 684.

Admissions of partner.— In an action
against partners on a note made in the firm

name, the admission by one of the partners

of the making of the note is not sufficient evi-

dence to sustain a judgment against the

other. Davidson v. Hutchins, 1 Hilt. (N. Y.)

123.

85. People v. Eppinger, 105 Gal. 36, 38

Pac. 538. But in a suit on a bill of exchange
alleged to be the bill of defendant bank, the

cashier's testimony that the drawing of the

bill does not appear on the books of the bank

[XIV, E, 3, b, (l)]

will not overcome the presumption arising
from the face of the bill. Allison v. Hub-
bell, 17 Ind. 559.

86. Taylor v. Gay, 6 Blackf. (Ind.) 150;
Pate V. Brown, 85 N. C. 166 ; Eave v. Cantzon,
1 Brev. (S. C.) 308. See also HoUiday v.

Lewis, 14 Hun (N. Y.) 478, where it ap-
peared that a father while in the army left

his child with the father's mother, to whom
he gave some money. On the latter's death,

a note was found .among papers held by her
as administratrix of her husband payable to

the child. The father had been home on a
furlough at about the date of the note. It

was held that the finding of a sufficient deliv-

ery of the note was justified. But see Mills
V. Husson, 63 Hun (N. Y.) 632, 18 N. Y.
Suppl. 519, 45 N. Y. St. 802, holding that
the mere production of a note thirty-five years
after maturity, by the administrator of the

payee, which note was not mentioned in an
inventory of the assets of the testator filed

eleven years thereafter, or proven as a

claim in proceedings in bankruptcy against

one of the makers thirteen years thereafter,

and on which no proceedings were taken
against the makers by the payee in his life-

time, or by his representatives after his de-

cease, affords no proof of delivery of the

note or its validity.

Aa to presumption of delivery from posses-

sion see supra, XIV, E, Ij^ a, (ll), (A).

Delivery on performance of condition.—
Several notes were given for the consideration

money for a farm sold. The notes were de-

posited in the hands of a third person until

the performance of a certain written agree-

ment. The grantee took possession of the

farm, the title to which was never disputed,

according to agreement, and paid all the

notes but one, in an action on which by the

payee against the maker it was held that the

jury might infer from the circumstances a

delivery of the note to plaintiff, with the

assent of defendant, and that the facts were

sufficient evidence of the performance of the

condition on which the note was deposited in

the hands of a third person, or that defend-

ant had waived the condition or dispensed

with the performance. Grote v. Grote, 10

Johns. (N. Y.) 402.
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e. Consideration. Evidence of illegality of consideration of the contract on
which the note in suit was based is sufficient if it produces the amount of convic-

tion essential in civil cases. It need not remove all reasonable doubt as in crimi-

nal cases.^'

d. Presentment, Demand, Protest, and Notice— (i^ In Omnebal. Proof of

demand and notice must be strict.^ A mere probability that demand was made
at the proper place*' and notice given at the proper time*" is not sufficient ; but

proof that a note was presented and protested for non-payment sufficiently shows
that payment was refused,'' and proof of notice is unnecessary where there is

an express waiver.'^

(ii) AuTSOsiTT TO Dmmand PAYMENT. Possession of a note at the time

Note found in papers of deceased maker.—
A finding that a note was signed- by the
maker, and was found among his private pa-

pers after his death, together with a special

tinding that the maker had declared that he
had signed such a note and had left it in

the bank for the payee's benefit, so that the
latter would lose nothing in case of his death,

does not warrant the conclusion that the
note had been delivered. Furviance v. Jones,
120 Tnd. 162, 21 N. E. 1099, 16 Am. St. Rep.
319.

87. Ware v. Jones, 61 Ala. 288.

Misrepresentations as to consideration.—
Defendant in an action on a note is not bound
to prove misrepresentations as to the consid-

eration beyond a reasonable doubt, but only
by a preponderance of evidence. Gordon v.

Parmelee, 15 Gray (Mass.) 413. See also

Reeves v. Graffling, 67 Ga. 512, holding that,

under a plea to a suit on a guano note that
the guano had not been inspected and branded,
the fact of no inspection or branding need not
be shown beyond a reasonable doubt. But
see Punch v. Williams, 34 Wis. 268, holding
that evidence that a note was without eon.-

sideration, or given under a mistake as to the

amount of the indebtedness between the maker
and the payee, will not be sufficient to pre-

vent a recovery thereon, unless it leaves no
reasonable doubt as to the truth of the facts

alleged.

88. Alabama.— German Security Bank v.

McGarry, 106 Ala. 633, 17 So. 704.

Arkansas.— Moore v. Burr, 14 Ark. 230.

Delaware.— Newport Nat. Bank v. Tweed,

4 Houst. (Del.) 97.

Florida.— Ma.vks v. Boone, 24 Fla. 177, 4

So. 532; Whitaker v. Morrison, 1 Fla. 25, 44

Am. Dec. 627.

Georgia.— Apple v. Lesser, 93 Ga. 749, 21

S. E. 171; Allen v. Georgia Nat. Bank, 60

Ga. 347.

Indiana.— Kohler v. Montgomery, 17 Ind.

220; Turner v. Rogers, 8 Ind. 139.

Kansas.— Couch v. Sherrill, 17 Kan. 622.

Kentucky.— Sebree Deposit Bank v. More-

land, 96 Ky. 150, 16 Ky. L. Rep. 404, 28

S. W. 153, 29 L. R. A. 305.

Louisiana.— Bird v. Doyal, 20 La. Ann.

541; New Orleans Sav. Bank v. Richards, 8

La. 550.

Maryland.— People's Bank v. Brooke, 31

Md. 7, 1 Am. Rep. 11; Williams v. Brails-

ford, 25 Md. 126; Farmers', etc., Bank v. Al-

len, 18 Md. 475; Brailsford v. Williams, 15

Md. 150, 74 Am. Dec. 559; Farmers' Bank v.

Bowie, 4 Md. 290; Whiteford v. Burckmyer,
1 Gill (Md.) 127, 39 Am. Dec. 640.

Michigan.— Nevins v. Lansingburgh Bank,
10 Mich. 547 ; Cicotte v. Morse, 8 Mich. 424.

Mississippi.— Stiles v, Inman, 55 Miss.
469; Downs v. Planters' Bank, 1 Sm. & M.
(Miss.) 261, 40 Am. Dee. 92.

New Hampshire.—Carter v. Burley, 9 N. H.
558.

New Jersey.— Martinis v. Johnson, 21
N. J. L. 239; Barkalow v. Johnson, 16 N. J. L.
397.

New York.— Alleman v. Bowen, 61 Hun
(N. Y.) 30, 15 N. Y. Suppl. 318, 39 N. Y. St.

822; Davenport v. Gilbert, 4 Bosw. (N. Y.)
532; Taylor v. Stringer, 1 Hilt. (N. Y.) 377;
Anchor Brewing Co. v. May, 17 N. Y. Suppl.
661, 44 N. Y. St. 274; Smedes v. Utica Bank,
20 Johns. (N. Y.) 372.

Tennessee.— Rosson v. Carroll, 90 Tenn. 90,
16 S. W. 66, 12 L. R. A. 727.

Virginia.— Corbin v. Planters' Nat. Bank,
87 Va. 661, 13 S. E. 98, 24 Am. St. Rep. 673.

West Virginia.— Peabody Ins. Co. v. Wil-
son, 29 W. Va. 528, 2 S. K. 888.

Wisconsin.— Smith v. Hill, 6 Wis. 154.

United States.— Mechanics' Bank v. Tay-
lor, 2 Cranch C. C. (TJ. S.) 217, 16 Fed. Gas.
No. 9,383.

England.— 'La.wson v. Sherwood, 1 Stark.
314, 2 E. C. L. 124.

See 7 Cent. Dig. tit. " Bills and Notes,''

§ 1840.

Notice by mail.— Where an indorser of a
note is notified by mail of its dishonor, the
proof of the place to which notice was sent

and of the sending of it must be clear.

Schoneman v. Fegley, 14 Pa. St. 376.

89. Martinis v. Johnson, 21 N. J. L. 239.

90. Lockwood v. Crawford, 18 Conn. 361;
Martinis v. Johnson, 21 N. J. L. 239.

91. Dailey v. Sharkey, 29 Mo. App. 518;
Burgess v. Vreeland, 24 N. J. L. 71, 59 Am.
Dec. 408.

92. Smith v. Lockridge, 8 Bush (Ky.) 423.

A waiver contained in a collateral instru-

ment and specially pleaded will dispense with
proof of notice. Riker v. A. & W. Sprague
Mfg. Co., 14 R. I. 402, 51 Am. Rep. 413.

[XIV, E, 3, d, (n)]
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and place named as the place of payment is evidence of authority to demand
payment.^'

(ill) Waivsr. The clearest evidence is necessary to show a waiver by
indorsers of notice and protest.'* Proof of an indorser's offer, in case the indorsee
worild send the note, etc., to waive demand and notice, on the back of it, does not
establisli such waiver as matter of law.''

e. Payment. Payment of a bill or note may be proved without actual pro-
duction of the paper'' and may be shown by circumstantial evidence." In like

manner proof of payment is often unnecessary.'^ Payment to a collecting agent
cannot be proved, without producing the bill itself, by showing that he received
it for collection, delivered it to his bankers, and received credit for a bill for the
same amount." So an entry to the credit of a depositor's personal account is not
sufScient proof of payment by him as executor.' Whether the circumstances
show or establish a payment is a question of fact; and the presumption is against

the alleged payment, where the bill was not produced at the time and bears no
mark of payment, and the books of the parties sliow no memorandum of the fact.

93. Louisiana.— Pollain v. DuprS, 1 1 Rob.
<La.) 454.

Maryland.— Agnew v. Gettysburg Bank, 2

Harr. & G. (Md.) 478.

Massachusetts.— Bachellor v. Priest, 12
Pick. (Mass.) 399.

Missouri.— Draper v. Clemens, 4 Mo. 52.

New Jersey.— Sussex Bank v. Baldwin, 17

N. J. L. 487.

New York.— Cole v. Jessup, 10 N. Y. 96,

10 How. Pr. (N. Y.) 515; Hunt v. Maybee,
7 N. Y. 266; Burbank v. Beach, 15 Barb.
(N. Y.) 326; Gessner v. Smith, 2 N. Y.
Suppl. 655, 18 N. Y. St. 1013.

Pennsylvania.— Morris v. Foreman, 1 Dall.
(Pa.) 193, 1 L. ed. 96, 1 Am. Dec. 235.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1071.

As to possession as evidence of ownership
see supra, XIV, E, 1, d, (i).

94. Oswego Bank v. Knower, Lalor (]Sf. Y.

)

122.

A request by the indorser of a note to the
holder to push the maker is not evidence of
waiver of demand and notice, but is evidence
from which the jury may infer due demand
and notice. Riggs v. St. Clair, 1 Cranch C. C.

(U. S.) 606, 20 Fed. Cas. No. 11,829.

After an alleged waiver of protest and
notice, an effort of the holder to protest the
note is only presumptive, and not conclusive,

that what had t^anspired did not amount to

a waiver. Anthony v. Pittman, 66 Ga. 701.

95. Pratt v. Chase, 122 Mass. 262.

96. Shearm v. Burnard, 10 A. & E. 593, 8

L. J. Q. B. 261, 2 P. & D. 565, 37 E. C. L.-

318.

In foreclosure of a collateral mortgage
parol evidence is admissible to show payments
on the notes referred to in the mortgage,
without producing or accounting for them.
Catterlin f. Armstrong, 79 Ind. 514.

97. Minter v. Cupp, 98 Mo. 26, 10 S. W.
862 (satisfaction of a collateral trust deed

on the record) ; Gaylord v. Gibson, 36 N. Y.

App. Div. 548, 55 N. Y. Suppl. 670; Plant-

ers' Bank v. Maasey, 2 Heisk. (Tenn.) 360

( a sale of other property for the purpose and

[XIV, E. 3, d, (II)]

a contemporaneous statement of payer as to
his purpose )

.

The holder may be estopped from denying
payment if he informs a surety that the
principal has paid and the surety neglects on
that account to take proceedings for several
years and is damaged by the delay. Whit-
aker v. Kirby, 54 Ga. 277. And this has been
held to be so if the holder of a note secured
by trust deed represents to the purchaser of
the land that his note has been paid, al-

though he was induced to make the repre-
sentation by fraud. Staats v. Bigelow, 2 Mac-
Arthur (D. C.) 367.

98. Thus where a partnership is dissolved

and its assets transferred to one partner and
the other afterward receives and converts a
draft of the partnership to his own use he
will be liable for conversion without proof
that the draft has been paid. BuUard v.

Hascall, 25 Mich. 132. And payment is suffi-

ciently proved as to all the makers by judg-

ment to that effect in favor of one in a joint

action of trover brought by them against the

payee for retaining the note after it was paid.

Spencer v. Dearth, 43 Vt. 98.

99. Atkins v. Owen, 2 A. & E. 35, 4

L. J. K. B. IS, 4 N. & M. 123, 29 B. C. L.

38
i. Scholey v. Walton, 13 L. J. Exch. 122,

12 M. & W. 510.

The fact that an action is barred on the
note by the statute of limitations is not
such evidence of payment as will entitle the

maker to a transfer of land, which was con-

ditioned on the payment of the note. Cook
V. Reynolds, 58 Miss. 243. But see contra,

Jordan v. Fountain, 51 Ga. 332.

2. Hankin v. Squires, 5 Biss. (U. S.) 186,

11 Fed. Cas. No. 6,025.

If a note is taken up by the holder at the

surety's request and is delivered to the surety

to enable him to make proof of claim in bank-

ruptcy against the maker, but is never a-c-

tually paid to the holder, the surety will not

be discharged by such apparent payment.
North Bridgewater Sav. Sank v. Soule, 129

Mass. 528.
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F. TriaP— 1. Conduct of Trial— a. In General. The details relating to

the conduct of the trial of an action on commercial paper are, in the absence of

rules of court or statutory provisions, largely within the sound judicial discretion

of the court.^

b. Notice of Assessment of Damages. After appearance defendants in an
action upon a promissory note or bill of exchange are entitled to notice of, and
to be heard upon, the assessment of damages.'

c. Preliminary Proof and Offer of Evidence— (i) Admissibility op Instru-
ment IN First Instance. The instrument itself is properly admissible in evi-

dence before proof of demand, protest, and notice ;
' of its consideration ;

' or of

its acceptance, in case of an action against the drawee of a bill of exchange.^

Nor is it necessary to prove the identity of the payee of an order with plaintiff,

before the order is admitted in evidence.' But where the execution of the instru-

ment is denied under oath, it is proper to exclude it from the jury until some
evidence of its execution shall have been given.'"

(ii) Offer to Prove Failure or Want of Consideration. An offer

to prove failure or want of consideration, in defense to an action by the holder of

commercial paper, must be accompanied by an offer to prove that plaintiff is not

a hona fide holder.''

(ill) Offer to Prove Illegality or Fraud. An offer to prove illegality

or fraud in defense need not be accompanied by an offer to prove that plaintiff

3. As to trial generally see Trial.
4. Thus the call of a case out of Its regu-

lar order, there being no defense except a
plea of the general issue, and no evidence

save the note sued on (Matthews v. Bates,

93 Ga. 317, 20 S. E. 320), the allowance of

latitude in receiving testimony, where the

defense is fraud and misrepresentation (Gutsch

V. Pittsley, 51 Mich. 566, 17 N. W. 59), the

refusal to hear further testimony in an action

tried by the court, where in its opinion the

testimony has established the 6o»o fides of

the holder, against whom the defense set up
is not available (Brookman v. Milbank, 50

N. Y. 378), or a refusal to compel plaintiff

to file a declaration in an action under sum-

mary ijrocess, in order that defendant may
plead a discharge beyond the jurisdiction

(Knox V. Simpson, 2 Speers (S. C.) 631)

have been held to be within the court's dis-

cretion.

5. Mason v. Reynolds, 33 Mich. 60.

Statute construed.— In an action on a

promissory note, where judgment is given for

plaintiff on demurrer, defendant is entitled

to notice of assessment of damages by the

clerk. The provisions of 2 N. Y. Rev. Stat.

p. 366, §§ 1-4, are not repealed by the code.

King V. Staflford, 5 How. Pr. (N. Y.) 30.

6. Manning v. Maroney, 87 Ala. 563, 6 So.

343, 13 Am. St. Rep. 67.

7. Pennington v. Woodall, 17 Ala. 685.

8. Bent v. Brainard, 1 Mo. 283.

9. Fletcher v. Conly, 2 Greene (Iowa)

88
10. Woolen v. Wire, 110 Ind. 251, 11 N. E.

236. See also supra, XIV, E, 2, j.

A contract of guaranty written at or be-

fore trial over a blank indorsement is inad-

missible, if denied under oath, without some
evidence to show an oral contract of guar-

anty. Windheim v. Ohlendorf, 3 111. App.
430.

11. Florida.— Livingston v. Roberts, 18
Fla. 70.

Illinois.— Foy v. Blackstone, 31 111. 538, 83
Am. Dec. 246.

Indiana.— Blair v. Buser, 1 Wils. ( Ind. \

333.

Kansas.—^MacRitchie v. Johnson, 49 Kan.
321, 30 Pac. 477.

Nebraska.— Violet v. Rose, 39 Nebr. 660,

58 N. W. 216.

Compare Conley v. Winsor, 41 Mich. 253,

2 N. W. 31 [citing Carrier v. Cameron, 31
Mich. 373, 18 Am. Rep. 192; Paton v. Coit,

5 Mich. 505, 72 Am. Dec. 58], where it was
held that in an action by the indorsee of a
note the maker may show a failure of con-

sideration, without first proving that the in-

dorsee was not a bona fide holder without no-

tice, and that the burden of proving that it

was received from the indorser in good faith

for value but before maturity then rested

upon plaintiff.

See 7 Cent. Dig. tit. " Bills and Notes,"
§ 1859.

As to presumption of bona fides see supra,
XIV, E, 1, e.

Effect of unnecessary proof as to bona
fides.— In an action by the indorsees against
the maker of a promissory note, after plain-

tiffs proved the execution of the note sued ,..

on and assignment of it to them they might
rest their ease; but having also offered proof
that they received their assignment before

the maturity of the note it was incumbent
upon them to go on and offer all the proof
they had upon this point before resting their

ease, and they were not at liberty to offer

further proof as to this point by way of re-

buttal. Herrick v. Swomley, 56 Md. 439.

[XIV, F, 1, C, (ni)]
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is not a }}ona fide liolder. In such a case the burden of proof is shifted and
plaintiff must show hona fidesP

d. Effect of Offering or Introducing Note in Evidence. Offering or introduc-
ing a note in evidence upon the trial without objection dispenses with the neces-

sity of proving the signatures on the note *^ and cures any insufficiency of the
complaint in the statement of the consideration."

e. Right to Open and Close. As a general rule plaintiff, in an action upon a
bill of exchange or promissory note, is entitled to ojjen and close the case.'^

Where, however, the answer admits the execution and delivery of the paper and
sets up an affirmative defense, the affirmative is with defendant, who consequently
has the right to open and close.^*

2. Province of Court and Jury— a. In General. In an action on commer-
cial paper all controverted questions of fact are for the determination of the
jury," if there is anything in evidence to warrant the submission.'^ Questions of

12. Nehraska.— Violet v. Rose, 39 Nebr.
660, 58 N. W. 216.

'New York.—Ogden v. Pope, 18 N. Y. Suppl.

140, 44 N. y. St. 646.

Oregon.— Owens v. Snell, etc., Co., 29 Oreg.

483, 44 Pac. 827.

Pennsylvania.— Simes v. Blair, 5 Wkly.
Notes Gas. (Pa.) 235.

Canada.— Hanscome v. Cotton, 15 U. C.

Q. B. 42.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1859.

Proper order o' proof.— " When the maker
proves that the paper had its origin in fraud,

or was fraudulently put in circulation, it is

incumbent upon the holder to prove that he
received it iona fide, before maturity, and for

value. He is not required, however, to prove
that he had no knowledge of the specific facts

which impeach its original validity. When
the general proof is made by the holder that

he received the paper before due, 6o«.a fide

and for value, it then devolves upon the

maker to prove that the holder had actual
notice of the specific facts which would ren-

der it originally invalid." Johnson v. Mc-
Murrv, 72 Mo. 278, 282. See also Hamilton
i;. Marks, 63 Mo. 167.

As to burden of proof of bona fides see

supra, XIV, E, 1, e.

13. Robertson v. FuUertou, 15 La. Ann.
318; Gordon v. Nelson, 16 La. 321.

14. Frank v. Irgius, 27 Minn. 43, 6 N. W.
380.

15. Pate V. Aurora First Nat. Bank, 63
Ind. 254; Kenny v. Lynch, 61 N. Y. 654;
Redmond v. Tone, 10 N. Y. Suppl. 506, 32
N. Y. St. 260.

The defense of a want of consideration in
a promissory note does not relieve plaintiff

from satisfying the jury on the whole evi-

dence that the note was supported by a sufii-

cient consideration, and hence he has the
opening and closing argument. Franklin v.

Smith, 1 Tex. Unrep. Cas. 229.

Where a supplemental answer contradicts

the statements in the original answer, by
which an issue as to the making of the note
and its delivery as well as its transfer to

[XIV, F, 1, e, (ill)]

plaintiff has been raised, plaintiff is properly
compelled to open and close the case and to
produce evidence in support of his action,
notwithstanding the matters set up in the
supplemental answer. Slauson v. Englehart,
34 Barb. (N. Y.) 198.

16. Lindsley v. European Petroleum Co.,

3 Lans. (N. Y.) 176, 10 Abb. Pr. N. S. (N. Y.)
107, 41 How. Pr. (N. Y.) 56.

The plea of payment of a note sued on ad-
mits its execution and the right to open and
close the argument is with defendant. Kent
V. Mason, 79 111. 540.

To entitle defendant to the opening and
closing argument he must admit enough to
make out a prima facie case in favor of plain-

tiff. Reid V. Sewell, 111 Ga. 880, 36 S. E.
937. See also Walker v. Bryant, 112 Ga.
412, 37 S. E. 749.

17. Alabama.— Slaughter v. First Nat.
Bank, 109 Ala. 157, 19 So. 430; Orr v. Bur-
well, 15 Ala. 378.

California.— Nagle v. Homer, 8 Cal. 353.
Georgia.— Dupree v. Price, 37 Ga. 235;

McGinnis v. Chamberlain, 30 Ga. 32.

Indiana.— Huff v. Cole, 45 Ind. 300.

Iowa.— Williams v. Barrett, 52 Iowa 637,
3 N. W. 690.

Massachusetts.—^Nichols v. Allen, 112 Mass.
23.

Michigan.— Dow Law Bank v. Godfrey, 126
Mich. 521, 85 N. W. 1075, 86 Am. St. Rep.
559.

Missouri.— Carter v. Carter, 44 Mo. 195

;

Wright Inv. Co. v. Fillingham, 85 Mo. App.
534; Dunbar v. Fifield, 85 Mo. App. 484.

New York.— Nesbit v. Bendheim, 15 N. Y.
Suppl. 300, 39 N. Y. St. 109; Hubbard v. Far-
rington, 5 N. Y. Suppl. 103, 22 N. Y. St. 511.

North Carolina.— Wilkings v. McKenzie, 3^

N. C. 508.

Rhode Island.— Hunt v. Williams, 15 R. I.

595, 10 Atl. 645.

Virginia.—
> Nelson v. Fotterall, 7 Leigh

(Va.) 179.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1862.

18. Tredway v. Antisdel, 86 Mich. 82, 48

N. W. 956; Alpena Nat. Bank v. Greenbaum,
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law are, as in actions generally, for the determination of the court,^' while a

mixed question of law and fact should bo submitted to the jury under proper
instructions.^

b. Execution and Delivery of Instrument— (i) In General. The question

of the execution and delivery of a bill of exchang'e or promissory note is for the

determination of the jury, subject to the instructions of the court as to the law.^'

But whether admissions of indebtedness by the maker are sufficient to dispense

with proof of execution and legal transfer to plaintiff is a question for the court,^^

as is the intention with which a party executed a note, whether to bind himself

or as trustee for another.^

(ii) Fbaud in Prooubino— (a) In General. Where the defense in an
action on a bill of exchange or promissory note is that the instrument was pro-

cured by fraud, a question of fact is presented for the determination of the jury.*'

(b) Negligence of Maker. The question as to whether the maker of a bill or

note alleged to have been obtained by fraud and false representations exercised

proper precautions before executing and delivering the instrument is one of fact

for the jury under appropriate instructions^ or for the court when trying the

issue without a jury.^^ But in order that the question may be submitted there

must be some evidence tending to show negligence on the part of the maker.^'

If, however, the facts are admitted it is a question of law.^

80 Mich. 1, 44 N. W. 1123; Redmond v. Tone,
10 N. Y. Suppl. 506, 32 N. Y. St. 260; Smith
V. McGregor, 96 N. C. 101, 1 S. E. 695; Lewis
V. Latham, 74 N. C. 283 ; Rood v. Gilbert, 52
Vt. 368.

19. Owings V. McKenzie, 133 Mo. 323, 33
S. W. 802, 40 L. R. A. 154.

Allowance of attorney's fee.—-In an action
on a promissory note the allowance of an at-

torney's fee not exceeding ten per cent of the

recovery is discretionary with the court and
not in the province of the jury. Aultman v.

Stout, 15 Nebr. 585, 19 N. W. 464. See also

Fowler v. Bell, (Tex. Civ. App. 1896) 35 S. W.
822.

20. Gooch V. Massey, 4 Humphr. (Tenn.)

374.

21. Carter v. Pomeroy, 30 Ind. 438; Young
V. Power, 41 Miss. 197; Hickok v. Bunting,

67 N. Y. App. Div. 560, 73 N. Y. Suppl. 967

;

Ellis V. Watkins, 73 Vt. 371, 50 Atl. 1105.

Authority of agent.— It is for the jury to

say whether a promissory note was signed by
an agent with the authority of the maker.

Weed V. Carpenter, 10 Wend. (N. Y.) 403.

Day of delivery.— Where a note was shown
to have been signed on Sunday, but bore date

of a different day, it is for the jury to deter-

mine under all the circumstances on what
day it was delivered. Flanagan v. Meyer, 41

Ala. 132.

Notice to indorsee of agreement.— In an
action on a note by the indorsee, where there

is evidence ihat after the transfer the payee
obtained the note from plaintiff for the pur-

pose of procuring other persons to sign it as

makers, it is for the jury to determine

whether plaintiff had notice of the agreement
between the payee and defendant maker that

the note should be of no effect until signed

by such other persons. Ward v. Johnson, 57

Minn. 301, 59 N. W. 189.

22. McNeil v. Holbrook, 12 Pet. (U. S.)

84, 9 L. ed. 1009.

23. Lewis v. Harris, 4 Mete. (Ky.) 353.

24. Connecticut

.

— Caldwell v. Sigourney,
19 Conn. 37.

Illinois.— Knowles v. Knowles, 128 111. 110,
21 N. E. 196.

Indiwna.— Fowler v. Swift, 3 Ind. 188.

Michigan.— Walton v. Mason, 109 Mich.
486, 67 N. W. 692.

New York.— Vosburgh v. Diefendorf, 1

N. Y. Suppl. 58, 16 N. Y. St. 493.

Canada.— Smith v. Fleming, 13 N. Brunsw.
147.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1865.

25. Illinois.— Munson v. Nichols, 62 111,

111.

Indiana.— Baldwin v. Bricker, 86 Ind. 221.
Iowa.— Hopkins v. Hawkeye Ins. Co., 57

Iowa 203, 10 N. W. 605, 42 Am. Rep. 41.

Minnesota.— Yellow Medicine County Bank
V. Wiger, 59 Minn. 384, 61 N. W. 452.

Missouri.— Frederick v. Clemmens, 60 Mo.
313.

Pennsylvania.— Leas v. Walls, 101 Pa. St.

57, 47 Am. Rep. 699; Brown v. Reed, 79 Pa.
St. 370, 21 Am. Rep. 75.

Wisconsin.— Dodd v. Dunne, 71 Wis. 578,
37 N. W. 430.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1864.

Whether an illiterate maker of a note who
was induced to sign it under representations

that it was an entirely different document
used ordinary care is a question of fact for

the jury, in a suit on the note by an indorsee
thereof. Sim v. Pyle, 84 111. 271. See also

Baldwin v. Bricker, 86 Ind. 221.

26. Kingman v. Reinemer, 58 111. App. 173.

27. Anderson v. Walter, 34 Mich. 113.

28. Kellogg V. Curtis, 65 Me. 59.

[XIV, F, 2, b, (II). (b)]
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e. Consideration— (i) In Gmneral. Where the consideration of a note is

disputed and there is conflicting testimony the jury must decide the point.''

(ii) Failvrs, Illegality, or Want of Consideration. The question of
failure or want of consideration,^ or illegality in the consideration,^' should be
submitted to the jury if there is evidence tending to establish a defense based
upon such failure, want, or illegality.^

(hi) Performance of Contract Constituting Consideration. Whether
a contract constituting the consideration for the execution or acceptance of com-
mercial paper has been duly performed or not is a question of fact.''

d. Identifleation and Interpretation of Instrument — (i) In General.
Where the identity of a note in suit is at issue its identification is a question of
fact for the jury.'*

(ii) Determination of Amount. Where the figures in the margin of a bill

or note and the amount as written in the body of the instrument conflict, by
reason of the latter's being so obscurely written as to be uncertain and ambiguous,
the determination of the amount intended is a question for tlie jury.''

(hi) Determination of Time and Manner of Payment. Where it is

doubtful from an inspection of the instrument when or in what manner it is pay-
able, tlie time or manner of payment is a question of fact to be submitted to the
jury ;

'^ but what is a reasonable time within which a note payable on demand is

29. Georgia.— Russell v. Smith, 97 Ga.
287, 23 S. B. 5.

Kansas.— Calvin v. Sterritt, 41 Kan. 215,

21 Pac. 103; Horton's Bank v. Brooks, (Kan.
App. 1900) 62 Pac. 675.

Ohio.—• Murphy v. Hageman, Wright (Ohio)

293.

Oregon.— First Nat. Bank v. Cecil, 23 Oreg.
58, 31 Pac. 61, 32 Pac. 393.

Pennsylvania.— Swain v. Ettling, 32 Pa.
St. 486; Heffner v. Wenrich, 32 Pa. St. 423;
Kirkpatrick v. Muirhead, lb Pa. St. 117.

West Virginia.— Mercantile Bank v. Boggs,
48 W. Va. 289, 37 S. E. 587.

See 7 Cent. Dig. tit. " Bills and Notes,"
§ 1866.

Accommodation notes.— The question
whether a note was made for the accommo-
dation of the payee, or whether the latter paid
value therefor, is solely for the jury. How-
ard V. Moller, 9 Misc. (N. Y.) 215, 29 N. Y.
Suppl. 599, 60 N. Y. St. 848; Dowden v. Cal-

vin, 2 N. Y. Suppl. 161; Potteiger v. Pottei-

ger, (Pa. 1887) 8 Atl. 632; Thornton v.

Wynn, 12 Wheat. (U. S.) 183, 6 L. ed. 595.

30. Knowles v. Knowles, 128 111. 110, 21
N. E. 196; Murray v. BecKwith, 48 111. 391;
Morris v. Bowman, 12 Gray (Mass.) 467.

Partial failure— Determination of amount.—
'
In an action on a note between the orig-

inal parties, where the defense is an unliqui-
dated and partial failure of the consideration,
the amount of such failure must be deter-

mined by the jury. Herbert v. Ford, 29 Me.
546.

3.1. Thedford v. McClintock, 47 Ala. 647;
Nelson v. Stamper, 43 Ga. 332; Baker v.

Callender, 118 Mass. 390.

Compounding felony.— Where in an action
on a note evidence was given that several

days before its execution the payee had
charged the maker with a felony, and had
threatened prosecution, which charges and

[XIV, F, 2, e, (i)]

threats were not retracted, the question
whether the note was given to compound fel-

ony should be submitted to the jury, although
the charge and threat were not repeated at
the time of the execution of the note. Taylor
V. Jaques, 106 Mass. 291.

Where the maker is sued by an indorsee,

and pleads that the note was given upon an
illegal contract, and also that the note was
not transferred until after maturity, all the
evidence in respect to the contract between
the original parties and the indorsement and
delivery of the note to the indorsee should be
submitted to the jury. Kittle v. De Lamater,
3 Nebr. 325.

33. Stiles V. Steele, 37 Kan. 552, 15 Pac.

561 ; Redmond v. Tone, 10 N. Y. Suppl. 506,

32 N. Y. St. 260.

33. Wilder v. Sprague, 50 Me. 354; Ham-
mett V. Barnard, 1 Hun (N. Y.) 198 [afprmed

in 62 N. Y. 615]; Walsh v. McCloskey, 5

N. Y. Suppl. 427, 25 N. Y. St. 932 [aifvrmed

in 125 N. Y. 705, 26 N. E. 752, 34 N. Y. St.

1012] ; Corn Exch. Bank t. Scheppers, 111

U. S. 440, 4 S. Ct. 505, 28 L. ed. 474; Sea-

right V. Calbraith, 4 DaH. (U. S.) 325, 21

Fed. Cas. No. 12,585.

34. Thorp v. Goewey, 85 111. 611; Warlick
V. Peterson, 58 Mo. 408; Commercial Bank v.

Wood, 7 Watts & S. (Pa.) 89. But see Riley

V. Dickens, 19 111. 29, holding that the ques-

tion whether the note presented in evidence

is the note declared on is far the court.

35. Burnham v. Allen, I Gray (Mass.)

496; Paine v. Ringold, 43 Mich. 341, 5 N. W.
421; Boyd v. Brotherson, 10 Wend. (N. Y.)

93.

36. Los Angeles Traction Co. v. Wilshire,

135 Cal. 654, 67 Pac. 1086; State Bank v.

Postal, 12 Misc. (N. Y.) 546, 34 N. Y. Suppl.

18, 67 N. Y. St. 873.

Where notes were payable in " cash notes,"

and it appeared from the wording of the notes
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to be considered as payable, in questions between the indorsee and maker, is for
the court on facts found by the jury.*'

(iv) Identification of Maker or Payee. Where an issue is raised as to
the identity of tlie maker or payee of commercial paper it is a question of fact for
the determination of the jury.^

_(v) Neqotiability.^ '

It is the province of the court and not of the jury to
decide on the negotiability of an instrument, unless in new cases where the law
merchant is doubtful, when evidence of custom may be received.^'

e. Title and Ownership of Instrument— (i) In General. "Where there is

an issue as to the title to and ownership of the instrument in suit, the question
should be left to the decision of the jury.^"

(ii) Authority to Sue and Collect. Where the authority of plaintiff to
sue and collect is shown by the uncontradicted evidence of the owner, it is error
to submit the question of such authority to the jury.^'

(in) Bona Fides of Holder. The question whether plaintiff is a lona
fide holder is one of fact to be submitted, under proper instructions, to the
determination of the jury,<^ unless there is an entire absence of testimony tending

that a payment was intended more beneficial
to the maker than money, the manner of pay-
ment was left to the jury as a question of
fact. Ward v. Lattimer, 2 Tex. 245.

37. Dennett v. Wyman, 13 Vt. 485. But
see Tomlinson Carriage Co. v. Kinsella, 31
Conn. 268, holding that where a note was
given payable on demand, but with an agree-
ment that it should remain unpaid as long as
the payee was satisfied with security given
for its payment, the question as to when it

became due was one of fact for the jury.
38. Illinois.— Frankland v. Johnson, 147

111. 520, 35 N. E. 480, 37 Am. St. Rep. 234.
Missouri.— Tilford v. Ramsey, 37 Mo. 563.
South OaroZ^ma.— Planters' Bank v. Biv-

ingsville Cotton Mfg. Co., 10 Rich. (S. C.) 95.

Texas.— Stevens v. Morris, 35 Tex. 709.
Wisconsin.— Jewett v. Whalen, 11 Wis.

124.

But see Bedell v. Scarlett, 75 Ga. 56, hold-
ing that where negotiable paper complete on
its face appears to have been negotiated in
the fair and usual course of trade the ques-
tion as to whom ihe credit was given to,

whether to the maker piersonally, although
he has signed as agent, or to his principal,
is not one of fact for the jury.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1872.

Effect of signing initials.— Whether one
signing his initials to a note intended to be-

come liable thereon as maker is for the jury.
Palmer v. Stephens, 1 Den. (N. Y.) 471.

39. Myers v. York, etc., R. Co., 43 Me. 232
[citing Edie v. East India Co., 2 Burr. 1216,
1 W. Bl. 295].
40. ffeorjrio.-^ Hatcher v. Independence

Nat. Bank, 79 Ga. 547, 5 S. E. 111.

Kentucky.— Vanbuskirk v. Levy, 3 Mete.
(Ky.) 133.

Minnesota.— Hartshorn v. Green, 1 Minn.
92.

Mississippi.— Anderson v. Patrick, 7 How.
(Miss.) 347.

Missouri.— Jenks v. Glenn, 86 Mo. App.
329.

[19]

New York.— Bridgford v. Crocker, 3
Thomps. & C. (N. Y.) 273.

Pennsylvania.— Holohan v. Mix, 134 Pa.
St. 88, 19 Atl. 496.

Wisconsin.— Davy v. Kelley, 66 Wis. 452,
29 N. W. 232.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1876.

Whether a transfer of a note was a pur-
chase or a discount in ease of any doubt or
conflict of testimony, is peculiarly a question
for the jury. American L. Ins., etc., Co. v.

Dobbin, Lalor (N. Y.) 252.

41. Horrigan v. Wyman, 90 Mich. 121, 51

N. W. 187.

If the evidence respecting an agent's au-
thority to collect is ambiguous the court
cannot pass upon it but must submit it to

the jury. Moore v. Hall, 48 Mich. 143, 11

N. W. 844.

42. Connecticut.— Rowland v. Apothe-
caries' Hall Co., 47 Conn. 384.

Illinois.— Murray v. Beckwith, 48 111. 391.

Iowa.— Richards v. Monroe, 85 Iowa 359,

52 N. W. 339, 39 Am. St. Rep. 301; Mer-
chants' Nat. Bank v. McNulty, 36 Iowa 229.

Maryland.— Williams v. Huntington, 68
Md. 590, 13 Atl. 336, 6 Am. St. Rep. 477;
Herrick v. Swomley, 56 Md. 439; Maitland
V. Citizens' Nat. Bank, 40 Md. 540, 17 Am.
Rep. 620.

Michigan.— Burroughs v. Ploff, 73 Mich.
607, 41 N. W. 704.

Missouri.— Iron Mountain Bank v. Mur-
dock, 62 Mo. 70.

Mo«<ana.^ Harrington v. Butte, etc., Min.
Co., 27 Mont. 1, 69 Pac. 102.

Nebraska.— Wilcox State Bank v. Wilkie,
35 Nebr. 579, 53 N. W. 603.

New York.— Joy v. Diefendorf, 130 N. Y.
6, 28 N. E. 602, 40 N. Y. St. 491, 27 Am. St.

Rep. 484; Vosburgh v. Diefendorf, 119 N. Y.
357, 23 N. E. 801, 29 N. Y. St. 448, 16 Am.
St. Rep. 836; Cahen v. Everitt, 67 N. Y. App.
Div. 86, 73 N. Y. Suppl. 549; Wright v.

Bartholomew, 66 N. Y. App. Div. 357, 72
N. Y. Suppl. 706; Brown v. James, 2 N. Y.

[XIV, F, 2. e. (Ill)]
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to show mala fides."'^ Where all the facts are admitted ^ or where tlie question
is whether notice is imputable from the face of the instrument itself ^^ the ques-

tion is one of law for the court.

(iv) Given in Payment, as Security, or Fob Collection. Whether
the instrument was transferred in satisfaction of a precedent debt, as security, or

for collection merely is a question of fact for the jury.^

f. Indorsement. Controverted questions as to the indorsement of commercial
paper are as a rule to be determined by the jury.*' On the other hand the ques-

tion whether the instrument in suit has been properly indorsed is one of law for

the court and should not be submitted to the jury.^

g. Presentment, Demand, and Enfopcement— (i) In General. Under
proper instructions from the court as to what is necessary to constitute a legal

presentment or demand, it is for the jury to determine upon the evidence
whether such a presentment or demand has been made or not.*'

App. Div. 105, 37 N. Y; Suppl. 529, 73 N. Y.
St. 144; Cunningham v. Scott, 90 Hun
(N. Y.) 410, 35 N. Y. Suppl. 881, 70 N. Y.
St. 543; Pelly v. Onderdonk, 61 Hun (N. Y.)

314, 15 N. Y. Suppl. 915, 40 N. Y. St. 648;
Mendelson i\ Sheffield, 59 N. Y. Super. Ct.

118, 13 N. Y. Suppl. 606, 37 N. Y. St. 879;
Pool v. Watson, 50 N. Y. Super. Ct. 53;
Bailey v Griswold, 36 N. Y. Super. Ct. 68;
Duncan v. Gosche, 8 Bosw. (N. Y.) 243, 21
How. Pr. (N. Y.) 344; Clark v. Dearborn, 6
Duer (N. Y.) 309; Western Nat. Bank v.

Flannagan, 14 Misc. (N. Y.) 317, 35 N. Y.
Suppl. 848, 70 N. Y. St. 324; Close v. Potter,

5 Misc. (N. Y.) 543, 25 N. Y. Suppl. 972.

Oregon.— Owens v. Snell, etc., Co., 29
Oreg. 483, 44 Pac. 827.

Pennsylvania.— Bedford Bank v. Stever,
169 Pa. St. 574, 32 Atl. 603; Charnley v.

Dulles, 8 Watts & S. (Pa.) 353; Simes v.

Blair, 5 Wkly. Notes Cas. (Pa.) 235; Wag-
ner V. Kline, 1 Del. Co. (Pa.) 478.

South Dakota.— Spearfish Bank v. Graham,
(S. D. 1902) 91 N. W. 340.

Vermont.— Gould v. Stevens, 43 Vt. 125,

5 Am. Eep. 265; Senior v. Paquin, 40 Vt.

199; Roth F. Colvin, 32 Vt. 125.

United States.— Goodman v. Simonds, 20
How. (U. S.) 343, 15 L. ed. 934; Smith v.

Strader, 4 How. (U. S.) 404, 11 L. ed. 1031.

England.— Gill v. Cubitt, 3 B. & C. 466, 5

D. & R. 324, 3 L. J. K. B. 0. S. 48, 10 E. C. L.

215; Beckwith v. Corrall, 3 Bing. 444, 11

E. C. L. 220, 2 C. & P. 261, 12 E. C. L. 561,

4 L. J. C. P. 0. S. 139, 11 Moore C. P. 335;
Egan V. Threlfall, 5 D. & K. 326, 16 E. C. L.

237.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1879.

43. Lowe V. Higginbotham, 36 Kan. 466,
13 Pac. 790.

44. Holbrook v. Wilson, 4 Bosw. (N. Y.)
64.

45. Campbell v. Rusch, 9 Iowa 337 (effect

of words, " in according to contract " ) ;

Pittsburg Bank v. Neal, 22 How. (U. S.) 96,

16 L. ed, 323 (effect of words, "second of

exchange, first unpaid " )

.

46. Illinois.— Stephens v. Thornton, 26 HI.

323.
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Maine.— Maine Mut. Mar. Ins. Co. v.

Stockwell, 67 Me. 382.

New Hampshire.— Rice v. Porter, 17 N. H.
133.

New York.— Union Mills First Nat. Bank
V. Clark, 134 N. Y. 368, 32 N. E. 38, 48
N. Y. St. 283; Davis v. Standard Nat. Bank,
50 N. Y. App. Div. 210, 63 N. Y. Suppl. 764;
Taylor v. Allen, 36 Barb. (N. Y.) 294; At-
lantic F. & M. Ins. Co. V. Boies, 6 Duer
(N. Y.) 583.

Oklahoma.— Winfield Nat. Bank v. McWil-
liams,'9 Okla. 493, 60 Pac. 229.

Pennsylvania.— Gleason v. Crider, 14 Pa.
Co. Ct. 670.

United States.— St. Louis, etc., R. Co. v.

Johnston, 133 U. S. 566, lO S. Ct. 390, 33
L. ed. 683.

See 7 Cent. Dig. tit. "Bills and Notes,"

S 1878.

47. Thus whether a note was indorsed in

the usual course of business (Bachellor v.

Priest, 12 Pick. (Mass.) 399) ; the character

in which defendant put his name on the back
of the note, whether as indorser or maker
(Western Boatmen's Benev. Assoc, v. Wolff,

45 Mo. 104) ; whether the indorsement was
made for accommodailon or discount ( Bridge-

port City Bank v. Empire Stone Dressing Co.,

19 How. Pr. (N. Y.) 51); whether for ac-

commodation of maker or payee ( Jessup, etc..

Paper Co. v. Parker, 1 N. Y. Suppl. 328) ;

whether there was fraud in procuring or

using an indorsement (Eccles v. Ballard, 2
MeCord ( S. C. ) 388 ) : the date of an indorse-

ment, whether before or after maturity (Mc-
Mahan v. Bremond, 16 Tex. 331); and the

authority intended to be given by a blank
indorsement made with the agreement that

the indorsee should fill it up (Kimbroe v.

Lamb, 3 Humphr. (Tenn.) 17) have all been

held questions of fact for the jury under

proper instructions from the court.

48. Gray Tie, etc., Co. ;;. Farmers' Bank,
22 Ky. L. Rep. 1333, 60 S. W. 537.

49. Way v. Butterworth, 106 Mass. 75;

Harrison v. Crowder, 6 Sm. & M. (Miss.) 464,

45 Am. Dec. 290.

Proper course of procedure.— It is not

erroneous in a judge to refuse to rule, at the
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(ii) Diligence to Charge Indorses or Drawer. "While there is a con.

siderable conflict of authority upon tlie question, some courts holding that due
diligence to charge an indorser or drawer is a question of law only,^ others that

it is a pure question of fact/' the better view, and that supported by the weight

of authority, is to the effect that it is a mixed question of law and fact, to be

decided by the jury under the direction of the court upon a general verdict or to

be decided by the court, where the facts are undisputed or are found by a special

verdict.^^

(ill) Waiver. Whether the facts and circumstances proved amount to a

waiver of presentment to and demand upon, or of attempted enforcement against,

the parties primarily liable is a question of fact for the jury.^^

request of both parties, that certain facts in

evidence do or do not amount in law to a
demand upon the maker of a promissory note

BO as to charge an indorser. The proper
course is to instruct the jury what is neces-

sary to constitute legal demand and to leave

it to them to determine upon the evidence

whether such a demand has been made or not.

Farnum v. Davidson, 3 Gush. (Mass.) 232.

What constitutes due presentment suffi-

cient to charge an indorser is a conclusion of

law. Peabody Ins. Co. v. Wilson, 29 W. Va.

528, 2 S. E. 888.

50. Delaware.— Pyle v. McMonagle, 2

Harr. (Del.) 468, presentment for payment.

Kentucky.— Johnson f. Lewis, 1 Dana
(Ky.) 182, enforcement against maker.
Louisiana.— Bolton v. Harrod, 9 Mart.

(La.) 326, 13 Am. Dec. 306, presentment for

acceptance.

Maryland.— Brooks v. Elgin, 6 Gill (Md.)

254 (enforcement against parties liable to as-

signor) ; Patton V. 'Wilmot, 1 Harr. & J.

(Md.) 477 (enforcement against maker).

New ror/c— Elting v. Brinkerhoflf, 2 Hall

(N. Y.) 459 (presentment for acceptance);

Aymar v. Beers, 7 Cow. (N. Y.) 705, 17 Am.
Dec. 538.

Pennsylvania.— Muncy Borough School

Dist. r. Com., 84 Pa. St. 464, presentment for

acceptance.

See 7 Cent. Dig. tit. "Bills and Notes,"

i 1883.

51. Gray v. Bell, 3 Rich. (S. C.) 71, 2

Rich. (S. C.) 67, 44 Am. Dec. 277 (demand") ;

Browne v. Depau, Harp. (S. C.) 251 (pre-

sentment for acceptance) ; Eccles v. Ballard,

2 McCord (S. C.) 388 (demand); Bronaugh

V. Scott, 5 Call (Va.) 78 (enforcement

against maker) ; Dulany v. Hodgkin, 5

Cranch (U. S.) 333, 3 L. ed. 117 (enforce-

ment against maker) ; Ish v. Mills, 1 Cranch

C. C. (U. S.) 567, 13 Fed. Gas. No. 7,104

(enforcement against ipaker) ; Boehm v. Ster-

ling, 2 Esp. 575, 7 T. R. 423 (presentment

for acceptance )

.

52. Alabama.— Knott v. Venable, 42 Ala.

186; Fulford v. Johnson, 15 Ala. 385; Mont-

gomery Branch State Bank v. Gaflney, 9 Ala.

153.

Connecticut.— Oley v. Miller, 74 Conn. 304,

50 Atl. 744.

Louisiana.— Richardson v. Fenner, 10 La.

Ann. 599.

Maine.— Tborn v. Rice, 15 Me. 263.
Massachusetts.— Prescott Bank v. Caverly,

7 Gray (Mass.) 217, 66 Am. Dec. 473.

Minnesota.— Hart v. Eastman, 7 Minn 74.

Missouri.— Salisbury v. Renick, 44 Mo.
554; Singer i'. Dickneite, 51 Mo. App. 245;
Selby V. McCullough, 26 Mo. App. 66.

New Hampshire.— Hadduck v. Murray, 1

N. H. 140, 8 Am. Dec. 43.

New York.— Adams v. Leland, 5 Bosw.
(N. Y.) 411; Spencer v. Salina Bank, 3 Hill

(N. Y.) 520; Remer v. Downer, 23 Wend.
(N. Y.) 620, 25 Wend. (N. Y.) 277; Mohawk
Bank v. Broderick, 13 Wend. (N. Y.) 133,

27 Am. Dee. 192; Ireland v. Kip, Anth. N. P.

(N. Y.) 195.

North Carolina.— Brown v. Johnson, 12

N. C. 293.

Ohio.— Bassenhorst v. Wilby, 45 Ohio St.

333. 13 N. E. 75.

Pennsylvania.— Bennett v. Young, 18 Pa.

St. 261; Charnley v. Dulles, 8 Watts & S.

(Pa.) 353; Donaldson t'. Patterson, 33 Leg.

Int. (Pa.) 24, 23 Pittsb. L. J. 127; Kennedy
V. Davis, 1 Del. Co. (Pa.) 313.

Rhode Island.— Wilbur v. Williams, 16

R. I. 242, 14 Atl. 878.

reaicus.— Chambers v. Hill, 26 Tex. 472.

TFtscon^iM.— Walsh v. Dart, 23 Wis. 334,

99 Am. Dec. 177.

England.— Mellish v. Rawdon, 9 Bing. 416,

2 L. J. C. P. 29, 2 Moore & S. 570, 23 E. C. L.

640; Mullick v. Radakissen, 2 C. L. R. 1664,

9 Moore P. C. 46, 14 Eng. Reprint 215; Shute

V. Robins, 3 C. & P. 80, M. & M. 133, 14

B. C. L. 460; Parker v. Gordon, 7 East 385.

6 Esp. 41, 3 Smith K. B. 358, 8 Rev. Rep.

646; Darbishire v. Parker, 6 East 3, 2 Smith
K. B. 195; Muilman v. D'Eguino, 2 H. Bl.

565 ; Straker v. Graham, 4 M. & W. 721 ; Fry
V. Hill, 7 Taunt. 397, 18 Rev. Rep. 512, 2

E. C. L. 416 (presentment for acceptance).

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1883.

53. Arkansas.— Lary v. Young, 13 Ark.
401, 58 Am. Dec. 332.

Illinois.— Curtiss v. Martin, 20 111. 557.

Massachusetts.— Pratt v. Chase, 122 Mass.
262.

New York.— Tebbetts v. Dowd, 23 Wend.
(N. Y.) 379.

United States.— Union Bank v. Magruder,
7 Pet. (U. S.) 287, 8 L. ed. 687; Thornton v.

Wynn, 12 Wheat. (U. S.) 183, 6 L. ed. 595.

[XIV, F, 2, g, (in)l
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h. Acceptance. What acts upon the part of the drawee of a bill of exchange
are tantamount to acceptance is a question for the jury to determine under
proper instructions.^

. i. Payment. Where a defense of payment is set up it is a question for the

jury to determine whether or not the transaction put in evidence to sustain the

defense did in fact constitute a payment, either partial or in fuU.^' It is also a

question of fact for the jury, under proper instructions by the court, to determine

whether a new note, delivered to and accepted by the holder of that in suit, was
applied at the time in payment of such note, the evidence on that point being

conflicting.^*

j. Presumption of Dishonor. Commercial paper payable on demand is not

presumptively dishonored until the lapse of a reasonable time after payment
thereof may be legally demanded ; and what shall be deemed a reasonable time

is a question of law for the court, when there is no dispute as to the facts."

England.— North Staffordshire Loan, etc.,

Co. V. Wythies, 2 P. & F. 563.

Contra, Wilson v. Huston, 13 Mo. 146, 53
Am. Dec. 138. See also Orear v. McDonald,
9 Gill (Md.) 350, 52 Am. Dee. 703, where it

was held that it is always a question of law
for the court whether the circumstances of

any particular case are to be treated as a,

waiver of demand.
See 7 Cent. Dig. tit. " Bills and Notes,''

§ 1884.

The promise of an indorser or drawer to

pay a bill after laches in giving notice is a
matter for the jury to consider as evidence
of a waiver. Alabama Nat. Bank v. Rivers,

116 Ala. 1, 22 So. 580; Pratte v. Hanly, 1

Mo. 35.

Whether an indorser knows the facts on
which his liability depends is itself a question
of fact for the jury to determine. Kennon v.

McRea, 7 Port. (Ala.) 175; Thornton v.

Wynn, 12 Wheat. (U. S.) 183, 6 L. ed. 595;
Hopley V. Dufresne, 15 East 275, 13 Rev. Rep.
463.

54. Brooks v. Elgin, 6 Gill (Md.) 254;
Northumberland First Nat. Bank v. McMi-
chael, 106 Pa. St. 460, 51 Am. Rep. 529.

Conditional acceptance.— Whether accept-

ance of a bill is conditional or unconditional

is a question of law. Sproat v. Matthews, 1

T. R. 182. Whether the condition has been
fulfilled is a question of fact. Nagle v.

Homer, 8 Cal. 353 ; McCutehen v. Rice, 56
Miss. 455.

55. Alabama.— Tubb v. Madding, Minor
(Ala.) 1^9.

Iowa.— Dougherty v. Deeney, 45 Iowa
443.

Massachusetts.— Dean v. Toppin, 130 Mass.
517.

Montana.— Knox v. Gerhauser, 3 Mont.
267.

New York.— Evans f. Deming, 2 N. Y. St.

349. Compare Small v. Smith, 1 Den. (N. Y.)

583.

North Carolina.— Runyon v. Clark, 49
N. C. 52. See also Jones v. Eobbitt, 90 N. C.

391.

Oregon.— Sturgis v. Baker, 39 Oreg. 541,

65 Pac. 810.
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Pennsylvania.— Piper v. White, 56 Fa. St.

90; Rodgers v. Kichline, 28 Pa. St. 231.

Rhode Island.— Capwell v. Machon, 21 R. I.

520, 45 Atl. 259.

See, generally. Payment; and 7 Cent. Dig.

tit. " Bills and Notes," § 1885.

Check of third person.— In an action on a
draft, whether the acceptance by plaintiff

from the drawees of a check drawn by a third

person to plaintiff's order was received as an
absolute payment is for the jury. Holmes v.

Briggs, 131 Pa. St. 233, 18 Atl. 928, 17 Am.
St. Rep. 804.

Possession of bill by accepter.— Whether
the mere naked possession of a, bill of ex-

change by the accepter affords any evidence

of payment depends upon the circumstances

under which it was drawn and is a ques-

tion for the jury. Close v. Fields, 2 Tex.

232.

56. WTieelock v. Berkeley, 138 111. 153, 27

N. E. 942; Petefish v. Watkins, 124 111. 384,

16 N. E. 248; Yates v. Valentine, 71 111. 643;

Connecticut Trust, etc., Co. v. Melendy, 119

Mass. 449; Taft v. Boyd, 13 Allen (Mass.)

84; Hamilton Bank v. Mudgett, 34 Hun
(N. Y.) 100; Exchange Nat. Bank v. Johnson,

30 Fed. 588.

57. Himmelmann v. Hotaling, 40 Cal. Ill,

6 Am. Rep. 600. But see Bacon v. Harris,

15 R. I. 599, 10 Atl. 647, holding that the

question of what is a reasonable time in

which a note payable on demand may be ne-

gotiated, before it shall be considered over-

due, is a mixed question of law and fact and
in general should be left to the jury. See

also Barbour v. FuUerton, 36 Pa. St. 105,

holding that at what time a, note, payable

on demand, made in another state and gov-

erned by its laws, is to be considered overdue

so as to let in a defense against an indorsee

which would be available against the payee,

is a question of fact for the jury under proper

instructions.

An acknowledgment of liability and a prom-
ise to pay, made by an indorser after default

by the maker, raise a presumption that he

knew of the dishonor of the note ; and if there

is evidence to the contrary it is a question

for the jury whether such presumption has
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Similarly it is a question of law whether a demand of payment from the indorser

carries with it an implication that the bill has been previously dishonored.^^

k. Notice of Dishonor— (i) In General. The weight of authority is to the

effect that what constitutes due diligence in giving notice to the drawer or

indorser of commercial paper of its dishonor, and the reasonableness and sufB-

ciency of such notice, are questions of law, when the facts are ascertained or

admitted, and questions of fact to be submitted to the jury under proper instruc-

tions in case of a conflict of evidence.^^ Some courts, however, have regarded
these questions as pure questions of law,** and have held that it is for the trial

been rebutted. Loose v. Loose, 36 Pa. St.

538.

58. Sinclair v. Lynah, 1 Speers {S. C.)

244.

59. Arkansas.— Jones v. Robinson, 1 1 Ark.
504, 54 Am. Dec. 212.

Connecticut.— Belden v. Lamb, 17 Conn.
441.

Kentucky.— Dodge v. Commonwealth Bank,
2 A. K. Marsh. (Ky.) 610.

Louisiana.—Follain v. Dupr6, 11 Rbb. (La.)

471; Spencer v. Stirling, 10 Mart. (La.) 88;
Chandler v. Sterling, 9 Mart. (La.) 565;
Finder v. Nathan, 4 Mart. (La.) 346.

Maine.— Thorn v. Rice, 15 Me. 263.

Mairyland.— Staylor v. Ball, 24 Md. 183;
Whitridge v. Ryder, 22 Md. 548; Sasscer v.

Farmers' Bank, 4 Md. 409; Bell v. Hagers-

town Bank, 7 Gill (Md.) 216.

Massachusetts.— Wyman v. Adams, 12

Gush. (Mass.) 210; Wheeler «. Field, 6 Mete.

(Mass.) 290: Whitwell v. Johnson, 17 Mass.

449, 9 Am. Dec. 165; Field v. Nickerson, 13

Mass. 131; Weld v. Gorham, 10 Mass. 366.

Michigan.—-Nevius v. Lansingburgh Bank,
10 Mich. 547.

Mississippi.— Fleming v. Fulton, 6 How.
(Miss.) 473.

Missouri.— Fugitt v. Nixon, 44 Mo. 295

;

Linville v. Welch, 29 Mo. 203. Compare Mc-
Cune V. Belt,, 38 Mo. 281; Bank of Commerce
V. Chambers, 14 Mo. App. 152.

New Hampshire.— Brighton Market Bank
V. Philbrick, 40 N. H. 506; Hadduck v. Mur-
ray, 1 N. H. 140, 8 Am. Dec. 43.

yew Jersey.— Woodruff r. Daggett, 20

N. J. L. 526 ; Ferris v. Saxton, 4 N. J. L. 1

;

Halsey v. Salmon, 3 N. J. L. 916.

New Yorfc.—Smith t: Poillon, 87 N. Y. 590.

41 Am. Rep. 402; Cayuga County Bank v.

Warden, 6 N. Y. 19 ; Carroll r. Upton, 3 N. Y.

272; Dole v. Gold, 5 Barb. (N. Y.) 490; Cook
V. Litchfield, 5 Sandf. (N. Y.) 330; Betts v.

Cox, 2 N. Y. City Ct. 31; Spencer v. Salina

Bank, 3 Hill (N. Y.) 520; Remer v. Downer,
23 Wend. (N. Y.) 620, 25 Wend. (N. Y.)

277; Utica Bank v. Bender, 21 Wend. (N. Y.)

643, 34 Am. Dec. 281; Ontario Bank v.

Petrie, 3 Wend. (N. Y.) 456; Van Hoesen v.

Van Alstyne, 3 Wend. (N. Y.) 75; Sice v.

Cunningham, 1 Cow. (N. Y.) 397; Utica
Bank v. De Mott, 13 Johns. (N. Y.) 432;
Bryden v. Bryden, 11 Johns. (N. Y.) 187.

North Carolina.— Johnston v. McGinn, 15

N. C. 277; Brittain v. Johnston, 12 N. C.

293.

Oftio.— Walker v. Stetson, 14 Ohio St. 89,

84 Am. Dec. 362; Davis v. Herrick, 6 Ohio
55 ; Lenhart v. Ramey, 2 Ohio Cir. Dec. 77.

Pennsylvania.-— Sherer v. Easton Bank, 33
Pa. St. 134; Haly v. Brown, 5 Pa. St. 178;
Charnley v. Dulles, 8 Watts & S. (Pa.) 353;
Brenzer v. Wightman, 7 Watts & S. (Pa.)

264; Jones r. Wardell, 6 Watts & S. (Pa.)

399; Smyth «. Hawthorn, 3 Rawle (Pa.) 355;
Axford V. Thompson, 3 Del. Co. (Pa.) 554.

South Carolina.— Diercks v. Roberts, 13

S. C. 338; Central Nat. Bank v. Adams, 11

S. C. 452, 32 Am. Rep. 495; Thompson v.

State Bank, 3 Hill (S. C.) 77, 30 Am. Dec.
354.

Texas.—Munzesheimer v. Allen, 3 Tex. App.
Civ. Cas. § 55.

Vtah.— Dwna&W v. Sowden, 5 Utah 216, 14
Pac. 334.

Vermont.—^Nash v. Harrington, 1 Aik. (Vt.)

39.

Viroinia.— Early v. Preston, 1 Patt. & H.
(Va.) 228.

West YirqinAa.— Peabody Ins. Co. v. Wil-
son, 29 W. Va. 528, 2 S. E. 888.

Wisconsin.— Parkison v. McKim, 1 Pinn.
(Wis.) 214.

United States.— U. S. v. Barker, 1 Paine
(U. S.) 156, 24 Fed. Cas. No. 14,517.

England.— Haynes v. Birks, 3 B. & P. 599

;

Bateman v. Joseph, 2 Campb. 461, 12 East
433, 11 Rev. Rep. 443; Russel v. Langstaffe,

Dougl. (3d ed.) 514; Hilton v. Shepherd, 6
East 14, note o; Tindal v. Brown, I T. R. 167,

2 T. R. 186, 1 Rev. Rep. 171.

See 7 Cent. Dig. tit. "Bills and Notes,"
§ 1S88.

60. Alahama.— Saltmarsh v. Tuthill, 13

Ala. 390.

Maryland.— Ricketts v. Pendleton, 14 Md.
320; Philips v. MoCurdy, 1 Harr. & J. (Md.)
187.

Michigan.— Nevius v. Lansingburgh Bank,
10 Mich. 547.

Mississippi.— Routh v. Robertson, 11 Sm.
& M. (Miss.) 382.

Missouri,— Sanderson v. Reinstadler, 3

1

Mo. 483.

New Yo7-k.— Remer v. Downer, 23 Wend.
(N. Y.) 620.

Ohio.— Townsend v. Lorain Bank, 2 Ohio
St. 345.

United States.— Watson v. Tarpley, 18
How. (U. S.) 517, 15 L. ed. 509.

England.— Hutchinson v. Bowker, 5

M. & W. 535.

[XIV, F, 2, k, (l)



294 [8 CycJ COMMERCIAL PAPER

court to determine what is a reasonable time for giving notice,'^ or the sufficiency,

in itself, of a written notice.^^ Others have held them to be pure questions of
fact.*^ Whether notice has been actually received or not is a question of fact to

be submitted to the jury upon the whole evidence.^

(ii) Waiver. Whether the facts and circumstances proved amount to a

waiver of notice of dishonor is not a matter of law but of fact.*'

1. Usury. The question whether certain facts existed invalidating a bill for

usury is for the jury.^

m. Cancellation, Revoeation, and Discharge. The cancellation or revocation

of commercial paper is a question of fact to be submitted to the jury,*" as is the
discharge of a maker, drawer, or indorser, where it is not express, but by impli-

cation from facts.**

n. Alteration. Where it is pleaded in defense that the instrument has been
altered, the intention with which the alteration was made, whether fraudulently

or merely to correct a mistake, is a question for the jury.*' So too where it is

claimed that an alteration has been made by consent, the question whether it has

been so made or not is for the jury.™

8. Producing Instrument For Inspection or Cancellation. Judgment cannot
be rendered unless the instrument is iiled or unless its non-production is accounted

See 7 Cent. Dig. tit. " Bills and Notes,"

1 18S8.

61. Illinois.— Dickerson v. Derrickson, 39
111. 574.

Kentucky.— Noble v. Commonwealth Bank,
3 A. K. Marsh. (Ky.) 262; Lawrence v. Ral-
ston, 3 Bibb (Ky.) 102.

Maryland.— Brooks v. Elgin, 6 Gill (Md.)
254; Philips v. McCurdy, 1 Harr. & J. (Md.)
187.

'North Carolina.— Pons v. Kelly, 3 N. C.

204, 2 Am. Dec. 617 note.

Pennsylvania.— Bank of North America v.

McKnight, 1 Yeates (Pa.) 145.

Tennessee.— Rosson v. Carroll, 90 Tenn. 90,

lb S. W. 66, 12 L. E. A. 727.

Virginia.— Brown -t". Ferguson, 4 Leigh
(Va.) 37, 24 Am. Dee. 707; Early v. Preston,

1 Patt. & H. (Va.) 228.

United States.— Columbia Banic v. Law-
rence, 1 Pet. (U. S.) 578, 7 L. ed. 269.

England.— Gladwell r. Turner, L. R. 5

Exch. 59, 39 L. J. Exch. 3, 21 L. T. Rep. N. S.

674, 18 Wklv. Rep. 317; Darbishire v. Par-
ker, 6 East 3, 2 Smith K. B. 195 ; Tindal v.

Brown, 1 T. R. 167, 2 T. R. 186, 1 Rev. Rep.
171.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1S88.

62. Alabama.— Stanley r. Mobile Bank, 23
Ala. 652.

Michigan.—Piatt v. Drake, 1 Dougl. (Mich.)

296.

THem York.—Ransom v. Mack, 2 Hill (N. Y.)

587, 38 Am. Dec. 602.

OA.il).— Townsend v. Lorain Bank, 2 Ohio
St. 345.

Wisconsin.— Parkison v. McKim, 1 Pinn.

(Wis.) 214.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1888.

63. Louisiana.—-Nugent v. Mazange, 2

Mart. (La.) 264.

[XIV. F, 2, k, (l)]

Fen'iisylvania.— Gurly v. Gettysburg Bank,
7 Serg. & R. (Pa.) 324.

South Carolina.— Carolina Nat. Bank v.

Wallace, 13 S. C. 347, 36 Am. Rep. 694;
Scarborough v. Harris, 1 Bay (S. C.) 177,

1 .4m Dec. 609.

United States.—^Whitney v. Huntt, 5 Cranch
C. C. (U. S.) 120, 29 Fed. Cas. No. 17,589.

England.— Hp.rpham r. Child, 1 F. & F.

652.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1888.

G4. Stanley v. Mobile Bank, 23 Ala. 652;
Stewart v. Allison, 6 Serg. & R. (Pa.) 324,

9 Am. Dec. 433.

65. Lary );. Young, 13 Ark. 401, 58 Am.
Dec. 332; Carmichael v. Pennsylvania Bank,
4 How. (Miss.) 567, 35 Am. Dee. 408; Ax-
ford V. Thompson, 3 Del. Co. (Pa.) 554;
Union Bank v. Magruder, 7 Pet. (U. S.) 287,

8 L. ed. 687. Contra, Orear v. McDonald, 9

Gill (Md.) 350, 52 Am. Dec. 703; Wilson v.

Huston, 13 Mo. 146, 53 Am. Dec. 138.

66. Saltmarsh v. Planters, etc.. Bank, 14

Ala. 668; Burt v. Gwinn, 4 Harr. & J. (Md.)
507. And see, generally. Usury.

67. Stockton v. Graves, 10 Ind. 294; Ul-

rich V. Hower, 156 Pa. St. 414, 33 Wkly.
Notes Cas. (Pa.) 17, 27 Atl. 243; Rees v.

Jackson, 64 Pa. St. 486, 3 Am. Rep. 608.

68. Wilson v. Lenox, 1 Cranch (U. S.) 196,

2 L. ed. 79.

69. Gwin v. Anderson, 91 Ga. 827, 18 S. E.

43; Bowers v. Jewell, 2 N. H. 543; Beaman
V. Russell, 20 Vt. 205, 49 Am. Dee. 775; At-

wood V. GriiBn, 2 C. & P. 368, R. & M. 425,

31 Rev. Rep. 669, 12 E. C. L. 622. See also

Alteeations of Instruments, 2 Cyc. 257,

note 100.

70. Bowers v. Jewell, 2 N. H. 543 ; Hocker
c. Jamison, 2 Watts & S. (Fa.) 438; Semple
r . Cole, 3 Jur. 268. See also Ai-terations of
Instruments, 2 Cyc. 257, note 99.
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for and indemnity given to the parties liable thereon.'^ It has, however, been
lield that if a note Has never been indorsed and is in fact lost, recovery thereon

will not be defeated because of its non-production at the trial."

4. Instructions. It is the duty of the court to instruct the jury as to the law
applicable to the issues raised by the pleadings.'^ So it has been held that the jury

71. Alabama.— Bird v. Daniel, 9 Ala. 302.
Illinois.— Dowden v. Wilson, 71 111. 485;

Hodgen v. Latham, 30 111. 188; Mason v.

Buckmaster, 1 111. 27.

Imca.— Brandt v. Foster, 5 Iowa 287.

Maine.— See Perkins v. Cushman, 44 Me.
484, where it was held that in an action on
ii promissory note, where the note itself is

not produced, the proof must show the exist-

ence of a note corresponding to the one set

forth in the declaration.

Minnesota.— Armstrong v. Lewis, 14 Minn.
406.

Mississippi.— Pipes v. Norton, 47 Miss. 61.

Missouri.— Brooks v. Mastin, 69 Mo. 58

;

Bank of Commerce v. Hoeber, 8 Mo. App. 171.

Jfe-w Jersey.— Vanauken v. Hornbeck, 14

N. J. L. 178, 25 Am. Dec. 509.

New York.— Clift v. Moses, 112 N. Y, 426,

20 N. E. 392, 21 N. Y. St. 777; Van Alstyne
V. National Commercial Bank, 4 Abb. Dec.

(N. Y.) 449.

North Carolina.— Shields v. Whitaker, 82

N. 0. 516; Morrow v. AUman, 65 N. C. 508.

Ohio.— Burridge v. Geauga Bank, Wright
(Ohio) 688.

Texas.— Armstrong v. Lipscomb, 11 Tex.

619. See also Smyth v. Caswell, 67 Tex. 567,

4 S. W. 848, where it was held that where
suit has been brought on a note it is not er-

ror for the court to grant a motion requiring

plaintiff to file the note for the inspection of

defendant, who has denied in his answer the

signature of the note.

United States.— Morgan v. Eeintzel, 7

Cranch (U. S.) 273, 3 L. ed. 340; Palmer v.

Blight, 2 Wash. (U. S.) 96, 18 Fed. Cas. No.

10,684.

Compare Diven v. Spicer, 1 Kan. 103, hold-

ing that an allegation in a petition of the ex-

istence of a note, if not denied, is to be taken
as true; and there being no issue upon its

existence, plaintiff is not bound to produce
it for inspection.

See 7 Cent. Dig. tit. "Bills and Notes,"

§§ 1584^1586.

Attachment to declaration sufficient.— In
an action against the indorser of a dishon-

ored promissory note, plaintiff proved a con-

sideration and rested. The note was attached

to the declaration filed in the case and on
the cross-examination of defendant's witnesses

was produced and proved. It was held that

a judgment for plaintiff would not be dis-

turbed on the ground that he had not pro-

duced the note. Harmon v. Moffitt, 6 D. C.

297.

The payee of the first bill of a set of ex-

change, the third bill of which is still out
and purports to bear his signature, cannot
recover of the drawer without producing or

accounting for the third bill or showing that
payment to him will wholly exonerate the
drawer. Foltier v. Schroder, 19 La. Ann. 17,

02 Am. Dec. 521. But see Downes v. Church,
13 Pet. (U. S.) 205, 10 L. ed. 127, where it

was held that in an action on a foreign bill

of exchange drawn in parts, the holder of

the second of the set, which had been pro-

tested for non-acceptance, was entitled to re-

cover thereon without producing the first of

the set or accounting therefor.

72. O'Neil v. O'Neil, 123 111. 361, 14 N. E.
844.

73. Alabama.— Turnley v. Black, 44 Ala.

159; Cowan v. Harper, 2 Stew. & P. (Ala.)

236.

Connecticut.— Pottle v. Thomas, 12 Conn.
565.

Illinois.— Keith v. Mafit, 38 111. 303.

Indiana.— Olds Wagon-Works v. Combs,
124 Ind. 62, 24 N. E. 589.

Maryland.— Lewis v. Kramer, 3 Md. 265.

Michigan.— Wolf v. Troxell, 94 Mich. 573,

54 N. W. 383.

Nebraska.— Galloway v. Hicks, 26 Nebr.

531, 42 N. W. 709.

Vermont.— Stevenson v. Gunning, 64 Vt.

601, 25 Atl. 697.

See, generally, Teial; and 7 Cent. Dig. tit.

" Bills and Notes," § 1895 et seq.

Fraud.— Where fraud is set up in defense

to an action on a bill of exchange or promis-

sory note, it is the duty of the court, leaving

the facts to the consideration of the jury,

fully to instruct them as to the elements of

fraud and as to its effect in the consideration

of the instrument or in plaintiff's manner of

obtaining it. Shepard v. Hall, 1 Conn. 329;

Bowser v. Spiesshofer, 4 Ind. App. 348, 30

N. E. 942. Where, however, the only defenses

are fraud and want of consideration, it is

proper to charge that to defeat plaintiff's re-

covery it must appear that the payee ob-

tained the note sued on through fraud as

alleged, and that plaintiff had notice thereof

before he bought the note. Richards v. Mon-
roe, 85 Iowa 359, 52 N. W. 339, 39 Am. St.

Rep. 301.

Where there is no evidence to rebut the
presumption of ownership raised by the pro-
duction on the trial of a note whose execu-

tion and indorsement are not questioned, it is

error to refuse an instruction to that effect

(Applegarth v. Tillery, 105 N. C. 407, 11

S. E. 509 ) ; but if the issue can be determined
without any special instruction as to the law
of ownership, it is error for the court to

neglect to instruct the jury as to that law
or as to what facts will constitute ownership
(Barnes v. Peet, 77 Mich. 391, 43 N. W.
1025).

[XIV, F. 4]
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should be instructed as to wliat constitutes a sufficient demand of payment and

notice of dishonor.'*

5. Verdict. A general verdict by the jury is sufficient. It is unnecessary for

them to include specifically the various items aggregating the gross sum.'=

6. Judgment— a. By Default— _(i) Is General. Judgment for plaintiff by

default cannot be entered if a plea in bar has been filed and not disposed of.™ A
judgment by default final may be rendered, however, without the intervention of

a jury to assess the damages."

(ii) Proof Necessary. It is not necessary for plaintiff, on default, to

prove the execution of the note sued on '^^ or his ownership of it.'^ He must,

however, produce it, or account for its absence.^

74. Alabama.— See Stewart v. Eussell, 38

Ala. 619.

Florida.— Marks v. Boone, 24 Fla. 177, 4

So. 532.

Georgia.— Anthony v. Pitman, 66 Ga.

701.
Iowa.—^Abbott v. Striblen, 6 Iowa 191.

Maryland.—Atwell v. Grant, 11 Md. 101;

Nailor v. Bowie, 3 Md. 251.

Mississippi.— Harrison v. Crowder, 6 Sm.
k M. (Miss.) 464, 45 Am. Dec. 290; Ellis v.

Commercial Bank, 7 How. (Miss.) 294, 40
Am. Dec. 63.

Pennsylvania.— Cabarga v. Seeger, 17 Pa.

St. 514.

Tennessee.—Caruthers v. Harbert, 5 Coldw.
(Tenn.) 362, 98 Am. Dec. 421; Farmers', etc.,

Bank v. Harris, 2 Humphr. (Tenn.) 311.

See 7 Cent. Dig. tit. " Bills and Notes,"

3 1903.

75. Abbott V. Curtis, etc., Mfg. Co., 25
Fed. 402. See also Lear v. Smith, Litt. Sel.

Gas. (Ky.) 122.

76. McCoy v. Harrell, 40 Ala. 232; Crow
V. Decatur Bank, 5 Ala. 249. See also Cum-
mings V. Wallace, 4 Heisk. (Tenn.) 102, where
it was held that granting a motion to strike

out two of three pleas filed in an action on a
note, and to enter a judgment by default, one

plea remaining, which might have sustained a
verdict, was erroneous.

Several defendants.—-If several parties be
joined in an action, some appear and plead,

and there be judgment by default against
others, this judgment cannot be rendered final

against those who do not plead and continued
as to the rest. Chapman v. Arrington, 3 Stew.
(Ala.) 480. But where, in an action against
the makers and indorsers of a promissory
note, which the indorser alone defended, there
was a verdict for plaintiii, judgment can be
rendered against all the -defendants, on an as-

sessment of damages against the makers.
Ellison V. Marquette Circuit Judge, 41 Mich.
222, 49 N. W. 925.

77. Henderson v. Howard, 2 Ala. 342 ; Ran-
dolph V. Parish, 9 Port. (Ala.) 76; Malone
V. Hathaway, 3 Stew. (Ala.) 29; Loungeway
V. Hale, 73 Tex. 495, 11 S. W. 537.

78. Alabama.— Ledbetter, etc.. Land, etc.,

Assoc. V. Venton, 108 Ala. 644, 18 So. 692.

Indiana.— Runnion v. Crane, 4 Blackf.

(Ind.) 466.

Kentucky.—Gill v. Johnson, 1 Mete. (Ky.)

649.

Louisiana.— Kearney v. Fenner, 14 La.

Ann. 870.

New York.— Maples v. Mackey, 15 Hun
(N. Y.) 533.

United States.— Sheehy v. Mandeville, 7

Cranch (U. S.) 208, 3 L. ed. 317.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1922.

Proof on writ of inquiry.— In an action
upon a promissory note, the same proof of

the cause of action is required, upon the ex-

ecution of a writ of inquiry, as upon the trial

of an issue. Spann v. Golden, 1 Brev. ( S. C.

)

300.

In Kansas, by statute, judgment may be
rendered for the amount claimed without the
introduction of any evidence. Cooper v.

Brinkman, 38 Kan. 442, 17 Pac. 157.

79. Gill V. Johnson, 1 Mete. (Ky.) 649;
Wilcox V. Sweet, 24 Mich. 355 ; Loungeway v.

Hale, 73 Tex. 495, 11 S. W. 537. But see

Nowlin V. Rand, (Miss. 1891) 8 So. 511, hold-

ing that if a note is payable to the order of
a third party, a judgment by default will be
reversed on appeal where there is no indorse-
ment and a consequent lack of legal title in

plaintiff.

As to possession as evidence of ownership
see supra, XIV, E, 1, d, (i).

Proof of indorsement.— A judgment by de-
fault taken in a, suit on a note by a party
claiming the ownership of it by the blank in-

dorsement of the payee does not relieve plain-

tiff from the necessity of proving the indorse-

ment. Collins v. McDonald, 14 La. Ann.
73S.

80. Brandt v. Foster, 5 Iowa 287. See also

Sheehy v. Mandeville, 7 Cranch (U. S.) 208,

218, 3 L. ed. 317; Farmers' Bank v. Lloyd, 2

Cranch C. C. (U. S.) 411, 8 Fed. Cas. No.
4,661, which hold that upon executing a writ
of inquiry in an action upon a promissory
note it is necessary to produce a, note corre-

sponding with that stated in the declaration.

As to production of note for inspection and
cancellation generally see supra, XIV, F, 3.

On a retrial of a defaulted action on a
promissory note, the note need not be again
introduced in evidence, if it be found that
the alleged defense does not exist. Morton u.

CoflBn, 29 Iowa 235.

[XIV, F, 4]



COMMERCIAL PAPER [8 CycJ 297

(hi) Matters Admitted. Where judgment is taken by default, the mate-

rial and traversable allegations of plaintiff's pleadings must be taken to be true.''

b. Capacity in Which Judgment May Be Rendered Against Obligors. Stat-

utes in some states provide, where one of the parties sued is a principal and the

other is a surety, for the rendition of judgment against each defendant in the

capacity in which he signed.** Where this is true, an execution issued on the

judgment should require the officer to exhaust the property of the maker before

levying on that of a surety or indorser.^

e. Joint or Separate Judgments. At common law there must be a recovery

against all or none of those declared against,^ unless some defendant has shown a

defense personal to himself, not affecting the original joint liability ; '' but by

81. Brown i;. Hall, 2 A. K. Marsh. (Ky.)
599.

Admission of liability.— A judgment by
default, in an action on a promissory note,

ig an admission of the cause of action, and de-

fendant's liability to the amount of the note,

unless it appear by the note that part of it

has been paid. Kiersted v. Rogers, 6 Harr.
& J. (Md.) 282. See also Lanneau v. Ervin,
12 Rich. (S. C.) 51; Trabue v. Stonum, 20
Tex. 453.

Immaterial allegations.—Allegations which
are not material or traversable cannot be
taken to be true. Accordingly the days al-

leged when a bill was presented and the notice

of protest given may be proved to be different

from those alleged. Brown v. Hall, 2 A. K.
Marsh. (Ky.) 599; Jackson v. Henderson, 3

Leigh (Va.) 196.

Rate of interest.— Where the petition
claims only legal interest, a default admits no
more, and if the note, proved before the clerk

to enable him to assess damages, stipulates

for a higher rate, and the clerk assesses the
interest at such higher rate, the judgment
will be reversed pro tanto. Graves v. Far-

quhar, 20 Tex. 455.

82. Carlton v. White, 99 Ga. 384, 27 S. E.

704; Rose v. Madden, 1 Kan. 445; Kupfer
V. Sponhorst, 1 Kan. 75 ; Smead v. Burnet, 1

Handy (Ohio) 271, 12 Ohio Dec. (Reprint)

137 ; Hennessy v. Masterson, 12 R. I. 303.

But see Foote v. Sprague, 13 Kan. 155, hold-

ing that in an action on a, promissory note

against two persons, wh^ executed the note

apparently as joint principals, but who were

in fact one a principal and the other his sur-

ety, and where the pleadings show this fact

and the petition asks for a judgment against

the surety only as a surety, and no issue is

made upon the subject, and the surety does

not ask the court to render a judgment against

himself only as a surety, and it does not seem

that the attention of the court was ever called

to the fact that the surety was only a surety,

it is not error for the court to render judg-

ment against the makers of the note as though

they were both principals. See, generally,

Pbincipal and Stjeett.

Conditions precedent.—^A surety who would
avail himself of the provision of the statute

authorizing him to be certified as such in the

records of the judgment must make his de-

mand at the time the judgment is entered.

Brigel v. Creed, 65 Ohio St. 40, 60 N. E. 991.

Insolvency of maker.— It is no ground of

objection on the part of an indorser that
judgment was rendered against both himself
and the maker as principals, where it was
shown that the maker was insolvent at the
date of the note. Williams v. Planters', etc.,

Nat. Bank, (Tex. Civ. App. 1898) 44 S. W.
617.

83. Hennessy v. Masterson, 12 R. I. 303.

But see Dickerson v. Turner, 12 Ind. 223,

holding that in an action on a bill of ex-

change, an admission out of court by the
drawer thereof that the other defendant in

the case was the principal drawer of the bill,

will not authorize an order to the sheriff to

satisfy an execution first out of the goods of

the alleged principal drawer.
84. Illinois.— Howell v. Barrett, 8 111..

433; Kimmell v. Weil, 95 111. App. 15.

Indiana.— Goodlet v. Britton, 6 Blackf.

(Ind.) 500; Davis v. Graniss, 5 Blackf. (Ind.)

79.

Kentucky.— Buford v. McDaniel, 1 A. K.
Marsh. (Ky.) 426; Long v. Carlyle, 1 A. K.
Marsh. (Ky.) 401.

New York.— Genesee Bank v. Field, 19

Wend. (N. Y.) 643.

Pennsylvania.— Foster v. Gollner, 107 Pa.
St. 305.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1929.

In a suit against joint indorseis, there must
be a judgment against all or none. Seligman
V. Gray, 66 Mich. 341, 33 N. W. 510 iaiting

Anderson v. White, 39 Mich. 130; Anderson
V. Robinson, 38 Mich. 407; Mace v. Page, 33

Mich. 38; Ballon v. Hill, 23 Mich. 60; Wins-
low V. Herrick, 9 Mich. 380].

Service upon one defendant.—A judgment
against the maker and indorser of a note will

be reversed as to both where one of them was
not served with process. Covenant Mut. L.

Ins. Co. V. Clover, 36 Mo. 392. See also

Church V. Edson, 39 Mich. 113.

Severance as to one defendant.—^Where the
holder of a joint and several note sues all

the makers he cannot sever and take judg-

ment against one only. Platner v. Johnson,
3 Hill (N. y.) 476; Genesee Bank v. Field,

19 Wend. (N. Y.) 643.

85. Kimmell v. Weil, 95 111. App. 15.

[XIV. F, 6, e]
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statute in some states judgment may be rendered, if plaintiff recovers, against
such one or more of defendants as are found liable to him,^' and the cause may
be continued as to the others.*' Statutes too sometimes authorize a joint and
several judgment to be rendered on a joint note,^ but a joint judgment against
the surviving maker of a note and the personal representatives of the other
maker cannot be sustained.*'

d. Kind of Money in Which Judgment Should Be Rendered. If by its terms
a note is payable in gold it is proper for the court to render judgment for gold.*
It has also been held that if a note is payable in a particular kind of currency, a
general money judgment for the amount of the note is erroneous.''

e. When Judgment Is Authorized by Verdict or Findings. The technical
phraseology of a verdict is immaterial if the intention of the jury is clearly evi-

Covertvtre.—Where one of two joint makers
sued on a note establishes a defense on the
ground of coverture judgment may be ren-
dered against the other. McGuire v. John-
son, 2 Lans. (N. Y.) 305.

Infancy.— In a suit against three on a
joint note made by them, where one is dis-

charged on his plea of infancy, judgment may
be rendered against the other two in the same
suit. Coe v. HamiltoHj Morr. (Iowa) 319.

86. Alabama.— Burns v. Moore, 76 Ala.
338, 52 Am. Rep. 332.

Illinois.— Schoepfer v. Tommack, 97 111.

App. 562; Kimmell v. Weil, 95 111. App. 15.

Missouri.— McCoy v. Green, 83 Mo. 626.

Virginia.— Muse v. Farmers' Bank, 27
Gratt. (Va.) 252; Eaine v. Rice, 2 Patt. & H.
(Va.) 529.

Wisconsin.— Boyd v. Beaudin, 54 Wis. 193,

11 N. W. 521; Van Ness v. Corkins, 12 Wis.
186.

See 7 Cent. Dig. tit. " Bills and Notes,"
§ 1929.

The effect of such statutes is that if suit
be brought against parties severally liable

upon a bill of exchange or a promissory note
payable in money and part of the defendants
are defaulted judgment may be at once en-

tered against them, and the suit shall thereby
be severed, and shall thereafter proceed to

trial against the other defendants in the same
manner as if it had been commenced against
such remaining defendants only, and at tha
conclusion of such trial plaintiff may have
another judgment in said cause against any
other defendant or defendants found liable

upon the trial; but plaintiff shall in no
event be entitled to more than one satisfac-

tion. Schoepfer v. Tommack, 97 111. App.
562; Kimmel v. Weil, 95 111. App. 15.

87. Smith v. Coopers, 9 Iowa 376; Bussing
V. Scott, 7 Ohio Deo. (Reprint) 252, 2 Cine.

L. Bui. 18.

Action against maker and guarantor.— In
an action on a note against the maker and
the guarantors of payment plaintiff may
enter a several judgment on a verdict against
the maker without waiting until the trial of

the issues with the other defendants. Bank
of Commerce v. Smith, 57 Minn. 374, 59
N. W. 311.

Dismissal as to one defendant.— The cause

[XIV, F, 6, e]

may be dismissed as to one defendant maker
and judgment taken against the other.

Young V. Brown, 10 Iowa 537; Nevbitt v.

Natchez Steam Packet Co., 5 How. (Miss.)
196. So in an action against several makers
or indorsers of a note it is competent for

plaintiff to discontinue as to one not served
and take judgment against the residue.

Smith V. Robinson, 11 Ala. 270; Harrison v.

Agricultural Bank, 2 Sm. & M. (Miss.) 307.

But see Austell r. McLarin, 51 Ga. 467, hold-
ing that in an action on a joint and several
promissory note against two persons who
lived in different counties, a judgment against
the non-resident defendant alone is improper.

88. Kuykendall v. Coulter, 7 Tex. Civ.

App. 399, 26 S. W. 748.

Objection by one defendant to judgment
against another.— One defendant cannot ob-
ject to a judgment rendered against another
defendant. Jackson t". Marshall, 6 Tex. 324.

See also East Haddam Bank v. Shailor, 20
Conn. 18, to the effect that where the holder

of a note discounted it on the representation

that three indorsers were jointly interested

in its proceeds, when in fact one of them was
agent only for the others, the two interested

cannot object to a joint judgment against all

on the ground of the agent's want of interest.

89. Nelson v. Humes, 12 111. App. 52. See
also Churchill v. Trapp, 3 Abb. Pr. (N. Y.)

306, holding that where the executor of an
iudorser is jointly sued with the maker sep-

arate judgments must be entered against

them.
90. Belloc V. Davis, 38 Cal. 242; Phillips

V. Dugan, 21 Ohio St. 466, 8 Am. Rep. 66;

Smith V. Wood, 37 Tex. 616. See also Scott

V. Call, 1 Wash. (Va.) 115, holding that on a
note stipulating for the payment of so many
pounds in sterling money, judgment must be

rendered in such money, and not in its value

in current money.
Gold or currency.— Where the maker of a

note payable " in gold, or its equivalent in

United States currency," fails to make a
tender in currency, and suit is brought
against him, judgment may, be rendered for

the amount in gold as a liquidated demand.
Bridges v. Reynolds, 40 Tex. 204.

91. Mitchell v. Waring, 4 J. J. Marsh.
(Ky.) 233.
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dent, and the clerk should enter judgnnent in accordance with that intention.**

A general verdict for plaintiff, coupled with a special finding which would render

the instrument invalid in the hands of the original payee, will support a judg-

ment for plaintiff.'^ A defective statement of a good defense will be aided by a

verdict for defendant, and the court is not justified in ordering a judgment for

plaintiff non obstante veredicto unless defendant's pleadings be totally defective

in some essential particular.'*

f. When Should Include Interest. In a judgment on a note bearing interest

the interest should be computed and made a part of the judgment,'^ provided
plaintiff has demanded judgment for interest in his pleading.*'

gr. Enforcement of Judgment. The purchaser of a note, upon which he has

obtained a judgment against the maker, is not precluded from seeking satisfac-

tion of the judgment by reason of the fact that he has not paid for the note."

If it is stipulated that the principal shall become due in default of payment of

any instalment of interest, a judgment for principal and interest may be enforced

insta/rhter, and plaintiff is not restricted to taking out execution, as the several

instalments of interest would have become due in case of no default.^

G. Amount Recoverable— 1. General Measure of Damages— a. Rule

Stated. Aside from reexchange" or statutory damages in lieu thereof, the face

value of the bill or note,^ including principal and interest, is generally the measure

92. McGregor v. Armill, 2 Iowa 30; Log-
gins V. Buck, 33 Tex. 113.

Absence of finding as to amount of re-

covery.—• No judgment can be entered upon
a general verdict for plaintiff in which there

is no finding of the amount of recovery.

Burghart v. Brown, 60 Mo. 24. But see

Cooper V. Poston, 1 Duv. (Ky.) 92, 85 Am.
Dec. 610, holding that where the pleadings

and contract show the amount which plain-

tiff is entitled to recover, it is the duty of

the court to render judgment therefor on
a general verdict for plaintiff.

93. Salander v. Lockwood, 66 Ind. 285.

A special verdict that defendant executed

the note, and that plaintiff purchased it be-

fore maturity in due course of business, with-

out knowledge of any defense thereto, is suf-

ficient to warrant a judgment for plaintiff.

Sprinkle v. Taylor, 1 Ind. App. 74, 27 N. E.

122. But in an action by an indorsee against

the maker, where the defense is such as would
render the note invalid in its inception as

between the original parties, a general ver-

dict for defendant, coupled with a special

finding that plaintiff had purchased the note

before its maturity for a valuable considera-

tion and without any notice or knowledge of

any defense thereto, will not support a judg-

ment for defendant. Bremmerman v. Jen-

nings, 61 Ind. 334.

Where the ownership of the note is in issue,

a special verdict finding the amount due and
the date of the loan, without any finding as

to plaintiff's ownership of the note, will not

support a judgment for plaintiff. Pumphrey
V. Walker, 75 Iowa 408, 39 N. W. 671.

94. Andros v. Childers, 14 Oreg. 447, 13

Pao. 65.

95. California— Emeric v. Tams, 6 Cal.

155; Guy v. Franklin, 5 Cal. 416.

Delaware.— Connoway v. Spicer, 1 Houst.

(Del.) 274.

Indiana.— Stanton v. Woodcock, 19 Ind.
273.

Kentucky.— Kelly v. Smith, 1 Mete. (Ky.)
313; Knox V. Atterberry, 3 Dana (Ky.) 580.

Texas.— Fisk v. Holden, 17 Tex. 408.

As to interest as part of amount recover-
able see infra, XIV, G, 4.

Interest is to be reckoned in the same cur-
rency in which the principal is payable.—Holt
V. Given, 43 Ala. 612; Billingsley v. Billings-

ley, 24 Ala. 518; Ijams V. Bice, 17 Ala. 404.

Where there is error in the amount of a
judgment, due to a miscalculation of- the in-

terest due, it may be reformed on the mo-
tion of the aggrieved party even in an ap-
pellate court. Buchtel v. Mason, 67 Mich.
605, 35 N. W. 172.

96. Hubbard v. Blow, 4 Call (Va.) 224;
Brooke v. Gordon, 2 Call (Va.) 212.

Under an old statute in Virginia judgment
might be entered and execution issued for

interest, although it was not demanded in the
declaration. Baird v. Peter, 4 Hunf. (Va.)
76.

97. Sage v. Memphis, etc., E. Co., 125 U. S.

361, 8 S. Ct. 887, 31 L. ed. 694.

Separate executions against maker and in-
dorsee— The holder of an indorsed note after
demand, non-payment, and notice to the iu-

dorser, may recover separate judgments
against the maker and indorser, and may sue
out several executions on the judgments re-

covered, although he is entitled to but one
satisfaction. Columbia Bank v. Boss, 4
Harr. & M. (Md.) 456.

98. Ausem v. Byrd, 6 Ind. 475.
99. See infra, XIV, G, 5.

1. A note is prima facie evidence of the
amount due to the payee, and throws upon
the maker the burden of showing that less is

due than the sum named in the note. Car-
penter V. Joliet First Nat. Bank, 119 111. 352,
10 N. E. 18.

[XIV, G, 1, a]
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of damages which is recoverable in an action on the bill or note by the holder
thereof.'

b. Applications and Quallfleations of Rule— (i) In Oekeral. "Where
therefore negotiable paper has been put in circulation, and there is no infirmity

or defense between the antecedent parties thereto, a purchaser is entitled to

recover thereon, as against the maker, the whole amount, irrespective of what he
may have paid for it.' On the other hand where it is shown that a note was
given as indemnity against a contingent loss, the damages recoverable between the
original parties will be limited to the amount of the actual loss.^

(ii) After Judgment Against Maker. In an action against the indorser
of a note, judgment having been obtained against the maker, the measure of
damages is the amount of the judgment against the maker and the accrued
interest and costs.'

(hi) In Action by Bona Fide Holder. "Where a negotiable instrument
which is void as between the original parties reaches the hands of a hona fide
holder for value before maturity, so as to exempt it in his hands from the
infirmities to which it is subject as between the original parties, all that the
holder can recover on it is what he or some prior holder through whom he
derives his title paid for it with interest and costs.*

The amount of a note is prima facie evi-

dence that this was the price paid for it upon
assignment, tut the assignor may show that
the real price he received was less than the
face of the note. Puterbaugh v. Hammond,
106 111. 257; Shaeffer v. Hodges, 54 111. 337;
Foust V. Gregg, 68 Ind. 399; Black v. Dun-
can, 60 Ind. 522; Youse v. McCreary, 2
Blackf. (Ind.) 243; Smallwood v. Woods, 1

Bibb (Ky.) 542.

2. Alabama.—-Kennedy v. Young, 25 Ala.
563.

Colorado.— Dunn v. Ghost, 5 Colo. 134.

District of Columbia.— Schuehardt v.

Thornton, 6 D. C. 294.

Indiana.— Moore v. Moore, 68 Ind. 152;
Zehner v. Kepler, 16 Ind. 290.

Kansas.— St. Louis, etc., R. Co. v. Che-

nault, 36 Kan. 51, 12 Pao. 303.

Nevada.— Barber v. Gillson, 18 Nev. 89, 1

Pac. 452.

Neiv York.— Hartnett v. Adler, 15 Daly
(N. Y.) 69, 2 N. Y. Suppl. 713, 19 N. Y. St.

798; Murray v. Judah, 6 Cow. (N. Y.) 484;

Munn V. Commission Co.^ 15 Johns. (iST. Y.

)

44, 8 Am. Dec. 219.

Texas.— Petri v. Pond du Lac First Nat.

Bank, 83 Tex. 424, 18 S. W. 752, 29 Am. St.

Eep. 657, 84 Tex. 212, 20 S. W. 777.

Washington.— McNamara v. Jose, 28 Wash.
461, 68 Pac. 903.

United States.— U. S. v. Barker, 1 Paine

(U. S.) 156, 24 Fed. Cas. No. 14,517.

See 7 Cent. Dig. tit. " Bills and Notes,"

§ 1935.

3. Indiana.—Murphy v. Lucas, 58 Ind. 360.

Iowa.— Michigan Nat. Bank v. Green, 33

Iowa 140.

Massachusetts.— Fowler v. Strickland, 107

Mass. 552; Babson v. Webber, 9 Pick. (Mass.)

163.

Michigan.— Vinton v. Peck, 14 Mich. 287.

New -Jersey.— Allaire v. Hartshorne, 21

N. J. L. 665, 47 Am. Dec. 175.

New Tork.— Baker v. Arnold, 3 Cai.

(N. Y.) 279.

Ohio.— Baily v. Smith, 14 Ohio St. 396, 84
Am. Dee. 385 ; Kitchen v. Loudenback, 3 Ohio
Cir. Ct. 228.

Penri^ylvania.— Moore v. Baird, 30 Pa. St.

138.

Texas.— Petri v. Fond du Lac Nat. Bank,
84 Tex. 212, 20 S. W. 777; Denton Lumber
Co. V. Fond du Lac First Nat. Bank, (Tex.

1892) 18 S. W. 962.

Wisconsin.— Bange v. Flint, 25 Wis. 544.

United States.— Wade v. Chicago, etc., R.

Co., 149 U. S. 327, 13 S. Ct. 892, 37 L. ed.

755; Cromwell v. Sac County, 96 U. S. 51,

24 L. ed. 681; Chillicothe Branch Ohio State

Bank v. Fox, 3 Blatchf. (U. S.) 431, 5 Fed.

Cas. No. 2,683.

England.— Eeid v. Furnival, 5 C. & P. 499,

1 Cr. & M. 538, 2 L. J. Exch. 199, 24 E. C. L.

675; Wiffen v. Roberts, 1 Esp. 261, 5 Rev.

Rep. 737 ; Ex p. Lee, 1 P. Wms. 782, 24 Eng.

Reprint 614; Johnson v. Kennion, 2 Wils.

C. P. 262.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 1935.

4. Colman v. Post, 10 Mich. 422, 82 Am.
Dec. 49; Rogers v. Smith, 47 N. Y. 324.

Where a premium note is given for an or-

dinary open policy, the maker is not liable

beyond the earned premium, while the note

remains in the possession of the corporation

to which it was given. Maine Mut. Mar.

Ins. Co. V. Stookwell, 67 Me. 382 ; Maine Mut.
Mar. Ins. Co. v. Farrar, 66 Me. 133.

5. Watson v. Hahn, 1 Colo. 385; Corgan
V. Frew, 39 111. 31, 89 Am. Dec. 286.

6. Alabama.— Saltmarsh v. Planters', etc.,

Bank, 14 Ala. 668.

Arkansas.— Smith v. Corege, 53 Ark. 295,

14 S. W. 93.

Maine.—^ French v. Grindle, 15 Me. 163.

New -lersey.— Holcomb v. Wyckoff, 35

N. J. L. 35, 10 Am. Rep. 219; Allaire v.

[XIV, G, 1, a]
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(iv) In Action bt Indorsee. While an indorsee may recover the full

amount of the note against the maker '' or against the indorser if lie has paid full

value for it^ an indorsee can recover from his immediate indorser no more than

he actually paid for the note, with lawful interest thereon.'

(v) In Action by Payee Holding Collateral Security. A payee
who holds collateral security for the debt evidenced by a note '" is entitled to

i'udgment for the full amount of the note against the indorser, notwithstanding

lis collateral security."

(vi) Where Credits Are Indorsed. If credits are indorsed on a note

these of course must be allowed in estimating the amount for which judgment
should be entered.'^

2. Party Entitled to Damages.^' The damages recoverable on a protested bill

belong to the party at whose risk and expense the bill was remitted,'* and the

Hartshorne, 21 N. J. L. 665, 47 Am. Dec. 175;

De Kay v. Hackenaack Water Co., 38 N. J.

Eq. 158.

THew York.— Perry v. Council Bluffs City
Waterworks Co., 67 Hun (N. Y.) 456, 22

K. Y. Suppl. 151, 51 N. Y. St. 326; Todd v.

Shelbourne, 8 Hun (N. Y.) 510; Huff v. Wag-
ner, 63 Barb. (N. Y.) 215.

Pennsylvania.— Beckhaus v. Commercial

Nat. Bank, (Pa. 1888) 12 Atl. 72.

Tennessee.— Oppenheimer v. Farmers', etc..

Bank, 97 Tenn. 19, 36 S. W. 705, 56 Am. St.

Eep. 778, 33 L. E. A. 767; Green v. Stuart,

7 Baxt. (Tenn.) 418; Petty v. Hannum, 2

Humphr. (Tenn.) 102, 36 Am. Dec. 303.

Paper fraudulently transferred.— A party

will be protected as holder of negotiable

paper, although fraudulently transferred,

when he has received it before maturity, with-

out notice of the fraud, arid in good faith, to

the extent of the consideration paid for it.

Moore v. Kyder, 65 N. Y. 438; Farmers',

€tc., Nat. Bank v. Noxon, 45 N. Y. 762; Park

Bank v. Watson, 42 N. Y. 490, 1 Am. Kep.

573- Hyman v. American Electric Forge Co.,

18 Misc. (N. Y.) 381, 41 N. Y. Suppl. 655,

75 Am. St. Eep. 1041; Coddington v. Bay, 20

Johns. (N. Y.) 637, 11 Am. Deo. 342.

7. Ingalls V. Lee, 9 Barb. (N. Y.) 647;

Cook V. Clark, 4 E. D. Smith (N. Y.)

213,

8. Fall Eiver Nat. Bank v. Buffinton, 97

Mass. 498.

9. Alabama.— Hutchins v. McCann, 7

Port. (Ala.) 94; Cook v. Cockrill, 1 Stew.

(Ala.) 475, 18 Am. Dec. 67.

California.— Coye v. Palmer, 16 Cal. 158.

Illinois.— Short v. Coffeen, 76 111. 245;

Shaeffer v. Hodges, 54 HI. 337; Eaplee v.

Morgan, 3 111. 561.

Indiana.— Felton v. Smith, 88 Ind. 149, 45

Am. Eep. 454; Schmied v. Frank, 86 Ind.

250 ; Foust V. Gregg, 68 Ind. 399.

Kentucky.— 'BM.Tst v. Chambers, 12 Bush

(Ky.) 155; Short v. Trabue, 4 Mete. (Ky.)

299; Metcalf v. Pilcher, 6 B. Mon. (Ky.)

529.

Maine.— French v. Grindle, 15 Me. 163.

MissoMri.— Whisler v. Bragg, 31 Mo. 124;

Muldrow V. Agnew, 11 Mo. 616; Klunk v.

O'Fallow, 1 Mo. 481.

Nebraska.— Faulkner v. White, 33 Nebr.
199, 50 N. W. 328.

New York.—Ingalls v. Lee, 9 Barb. (N. Y.

)

647; Cram v. Hendricks, 7 Wend. (N. Y.)

569; Munn v. Commission Co., 15 Johns.
(N. Y.) 44, 8 Am. Dec. 219; Braman v. Hess,
13 Johns. (N. Y.) 52; Brown v. Mott, 7
Johns. (N. Y.) 361; Livingston v. Hastie, 2
Cai. (N. Y.) 246.

Rhode Island.— Aldrich v. Jackson, 5 R, I.

218.

South Carolina.— Brock v. Thompson, 1

Bailey (S. C.) 322.

Tennessee.— May v. Campbell, 7 Humphr.
(Tenn.) 450.

United States.— In re Many, 16 Fed. Cas.
No. 9,054, 17 Nat. Bankr. Eeg. 514.

England.— Wiffen v. Roberts, 1 Esp. 261,
5 Kev. Eep. 737.

See 7 Cent. Dig. tit. "Bills and Notes,"

§ 640.

The holder can recover from an accommo-
dation maker or indorser only the amount
paid for the note, with interest and fees of

protest. Cook v. Clark, 4 E. D. Smith (N. Y.)

213; Strathy v. Nicholls, 1 U. C. Q. B. 32.

The insolvent maker of an accommodation
note can prove against the estate ot the bank-
rupt payee only the amount of the dividend
paid on the note by him. In re Sterling, 1

Fed. 167.

The purchaser of a note after due, from an
indorser who has paid it, cannot recover upon
the note out of a prior indorser, any more
than his vendor paid upon it. Bethune v.

McCrary, 8 Ga. 114.

10. Payee need not sell the collateral be-

fore suing on the note. Mauck v. Atlanta
Trust, etc., Co., 113 Ga. 242, 38 S. E. 845;

Sinclair v. Deelces, (Tex. Civ. App. 1897)
'

41 S. W. 107.

11. Trower Bros. Co. r. Hanson, 110 Fed.

611. And compare Fitch v. Kelly, 44 U. C.

Q. B. 578.

12. Harland v. Kendricks, 19 Tex. 292;

Holland v. Cook, 10 Tex. 244; Krueger !;.

Klinger, 10 Tex. Civ. App. 576, 30 S. W.
1087.

13. See also infra, XIV, G, 3.

14. Keppele v. Carr, 4 Dall. (Pa.) 155, 1

L. ed. 780.

[XIV, G, 2]
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holder of tlie bill is entitled to recover the statutory damages, although the bill is

not returned to the place where it was drawn. ^^ The indorser of a bill of

exchange is not entitled to recover from the drawer the damages incurred by its

non-acceptance unless he has been obliged to pay them or is liable to pay them.'*

The person to whom a bill is remitted for the purpose of paying a precedent
debt cannot recover statutory damages against the remitter." The same rule

applies where the bill was given only as collateral security to an obligation of

higher degree, sucli as a bottomry bond ;
^^ and where a foreign bill is trans-

mitted to a correspondent abroad for collection, such correspondent cannot
recover statutory damages against his principal, although the principal is indebted
to him and is bankrupt." But a person who pays a bill supra protest for the
honor of the drawer or indorser becomes the holder of the bill and is entitled to

recover statutory damages.^
3. Party Liable For Damages ^'— a. In General. A bill of exchange in form,

drawn on one government by another, is not, and cannot be, governed by the law
merchant, and is not therefore subject to protest and consequential damages.^

b. Drawer. An accommodation accepter cannot recover against the drawer
the costs of making a useless defense in an action against him by the holder.^

e. Accepter.^ The accepter of a bill of exchange is not liable to the payee or

indorsee for damages caused by non-payment, but only for the amount of the bill,

with interest and costs of protest.^ But where the drawer has been obliged to

pay a bill with statutory damages, he may prove the whole amount against the

estate of the accepter under a commission of bankruptcy.^ The indorser cannot

recover from the accepter the costs of an action brought against him by the

indorsee.^

d. Maker. An indorser of a promissory note cannot recover against the

maker the costs of a judgment recovered against him as indorser. His claim

15. Hazelhurst v. Kean. 4 Yeates (Pa.)

19.

16. Pratalongo r. Larco, 47 Cal. 378;
Kingston v. Wilson, 4 Wash. (U. S.) 310, 14
Fed. Cas. No. 7,823.

17. Because in such case the bill was never
taken in the usual course of trade, and the
right of the party to whom the bill was re-

mitted extends only to the receiving of the

money due, or in case of non-payment, to re-

turning the bill. Thompson v. Robertson, 4
Johns. (N. Y. ) 27; Kenworthy v. Hopkins,
1 Johns. Cas. (N. Y.) 107; Hambro v.

Casey, 110 U. S. 216, 3 S. Ct. 583, 28 L. ed.

125.

18. Hazelhurst v. Kean, 4 Yeates (Pa.) 19.

19. Hambro v. Casey, 110 U. S. 216, 3

S. Ct. 583, 28 L. ed. 125.

20. Pratalongo v. Larco, 47 Cal. 378. But
where a bill is paid supra protest, for the

honor of the drawer, he can recover from the
drawee only the costs of protest for non-ac-

ceptance. New Orleans City Bank v. Girard
Bank, 10 La. 562.

21. See also supra, XIV, G, 2.

22. U. S. V. U. S. Bank, 5 How. (U. S.)

382, 12 L. ed. 199. When this case was be-

fore the court the first time, the judges
seemed to be of the opinion that the govern-

ment was liable for statutory damages as

the drawer of the bill which had been dis-

honored. U. S. Bank v. U. S., 2 How. (U. S.)

711, 11 L. ed. 439, 453.
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23. Beech v. Jones, 5 C. B. 696, 57 E. C. L.

696; Roach V. Thompson, 4 C. & P. 194, 19

E. C. L. 471.

But if he defends at the drawer's request,

he may recover the costs of such defense

from the drawer under a count for money
paid. Garrard v. Cottrell, 10 Q. B. 679, 59
E. C. L. 678; Howes v. Martin, 1 Esp. 162;

Stratton v. Mathews, 3 Exch. 48; Jones v.'

Brooke, 4 Taunt. 464.

24. The measure of damages for non-per-

formance of an agreement to accept a draft

for the accommodation of the drawer, which
is still in his hands, is the loss occasioned

by the inconvenience and not the amount of

the draft. Ilsley v. Jones, 12 Gray (Mass.)

260.
"

25. Manning v. Kohn, 44 Ala. 343; Han-
rick v. Farmers' Bank, 8 Port. (Ala.) 539;

Fiske V. Foster, 10 Mete. (Mass.) 597; Bowen
V. Stoddard, 10 Mete. (Mass.) 375.

Under an unqualified acceptance of a bill

of exchange the accepter is liable only for in-

terest, as on a promissory note, and not for

statutory damages. Trammell v. Hudmon, 56
Ala. 235.

26. Francis v. Rucker, Ambl. 672, 27 Eng.
Reprint 436.

27. Dawson v. Morgan, 9 B. & C. 618, 7

L. J. K. B. 0. S. 301, 17 E. C. L. 278 (for

the reason that there is no privity of contract

between the indorser and accepter) ; Steele

V. Sawyer, 2 McCord (S. C.) 459.
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upon the maker is upon the note itself and not for money paid ;
^ for it is not

necessary for the indorser to stand a suit in order to fix the liability of the maker
or accepter.®

e. Indorser. Although a bill be drawn by a citizen of a state on another citi-

zen of tlie same state, an indorser in another state is liable to statutory damages
upon the dishonor of the bill.^ Where the holder of a note has been defeated in

an action against the maker on the ground of some infirmity in the original con-

tract, he may still recover on the note against the indorser, but he cannot recover

the costs incurred in his action against the maker.*'

f. Guarantor or Surety.*^ In an action against a guarantor the measure of

damages is as a rule the sum promised to be paid and interest from the time it

was payable ;
^^ and the measure of damages for breach of guaranty of the

amount due on a note, there being no guaranty of payment or collectability, is

what the plaintiff has lost by the breach, which is the value of the judgment if

one had been recovered against the maker.'* Although the contract of a surety

is for the payment of the whole amount secured to be paid by the note, the

courts will go behind the contract and limit the liability of the surety to the

amount paid, with interest, where the note was purchased at a discount;*^ and
the same rule applies in a suit against an accommodation indorser who is in effect

a surety.'^

4. Interest'^— a. General Principles— (i) Creature of Statute. Interest

is purely a creature of the statute.^ At common law interest is not due on money

28. California,.— March v. Barnet, 114 Cal.

375, 46 Pac. 152.

Missouri.— Peers v. Kirkham, 46 Mo. 146

;

Fenn v. Dugdale, 31 Mo. 580.

New York.— Whitney v. Potsdam Nat.
Bank. 45 N. Y. 303; Bliss v. Ball, 9 Johns.

(N. Y.) 132.

North Carolina.— BuflFalow v. Pipkin, 47
N. C. 130.

Pennsylvania.— Wynn v. Brooke, 5 Eawle
(Pa.) 106.

South Carolina.— Steele v. Sawyer, 2 Mc-
Cord (S. C.) 459.

29. Buflfalow v. Pipkin, 47 N. C. 130.

30. Evans v. Gee, 11 Pet. (U. S.) 80, 9

L. ed. 639.

31. In Copp v. McDugall, 9 Mass. 1, it was
held that where an action by the indorsee

against the maker failed on the ground of

usury, the indorser who was the original

payee was liable without notice for the

amount due on the note, but not for the costs

of the indorsee's action against the maker.

But where the signature of the maker was
a forgery, it was held that the indorser

might recover from the payee the costs of an
unsuccessful suit against the supposed maker.
Whitney v. Potsdam Nat. Bank, 45 N. Y.
303.

?2. See also, generally, Gtjaeantt; Pein-
CIPAL AND STJBETY.

33. Cooper v. Page, 24 Me. 73, 41 Am. Dec.
371.

But this rule is not available to protect an
usurious contract.— A sale of commercial
paper at a discount with a guaranty of col-

lection, where the real intention of the par-

ties is a loan by the assignee to the assignor
and guarantor, is subject to explanation by
parol evidence, and the assignee's recovery

may be limited to the consideration actually
paid with lawful interest thereon. Rapelye
V. Anderson, 4 Hill (N. Y. ) 472; Mazuzan
V. Mead, 21 Wend. (N. Y.) 285. Transac-
tions like this have repeatedly been held
usurious in England. Chapman v. Black, 2
B. & Aid. 588; Rex v. Ridge, 4 Price 50;
Lowes V. Mazzaredo, 1 Stark. 385, 2 E. C. L.

149; Massa v. Dauling, 2 Str. 1243.

34. Head v. Green, 5 Biss. (U. S.) 311, U
Fed. Cas. Nc 6.292, 5 Chic. Leg. N. 423, 18
Int. Rev. Rec. 63, 5 Leg. Gaz. (Pa.) 247.

35. Cobb V. Titus, 10 N. Y. 198.

36. Bramhall v. Atlantic Nat. Bank, 36
N. J. L. 243; Cook v. Clark, 4 E. D. Smith
(N. Y.) 213; Brown v. Mott, 7 Johns. (N. Y.)
361.

But an accommodation indorser who has
been obliged to take up the note for his own
protection, after its negotiation by the maker
for full value, may recover the face value of

the note from the maker, no matter what he
may have paid for it. Fowler v. Strickland,

107 Mass. 552.

37. See, generally, Intekest.
38. Pekin v. Reynolds, 31 111. 529, 83 Am.

Dec. 244; New York Citv Nat. Bank v. Me-
chanics' Nat. Bank. 94 U. S. 437, 24 L. ed.

176. And see, generally. Interest.

By statute in England interest may be re-

covered on all written instruments payable at

a time certain. 3 & 4 Wm. IV,. e. 42, §§ 28,
29. And see Duncombe ». Brighton Club,
etc., Co., L. R. 10 Q. B. 371, 44 L. J. Q. B.

216, 32 L. T. Rep. N. S. 863, 23 Wkly. Rep.
795 (Blackburn, J., dissenting), where it was
licld that this is construed to mean, not that
the actual day of payment should be ascer-

tained upon the face of the instrument, but
that the basis of the calculation which is to

[XIV, G. 4, a, (i)]
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secured by a written instrument, unless it appears on the face of the instrument
that interest was intended to be paid, or unless it is implied from the usage of
trade, as in the case of mercantile instruments.*'

(ii) Failure to Present For Payment?^ Failure to present a note for

payment at the place it is made payable will relieve the maker from subsequent
interest and damages, provided he had funds there at the time with which to

make payment.^
(hi) Interest in Advance. "Where the interest is deducted in advance it is

disignated as discount.^

b. Parties Liable. The accepter" of a bill, the drawer,'" and indorser ^^ are

all liable for interest.*'' A person who guarantees the due payment of a bill of
excliange by the accepter is liable for interest upon it if it be not paid when
due ;^ but an agreement to pay interest on a note by one not previously liable

thereon raises no implied promise on his part to pay the principal of the note.*'

A joint maker of a note for the accommodation of the other maker and payee
is liable for interest at the stipulated rate, although a lower rate has been recov-

ered against his co-maker.™

make it certain should be found in the in-

strument.
39. If the interest is expressly or by neces-

sary implication, specified on the face of the
instrument, it must be governed by the
terms of the contract itself. Cameron ij.

Smith, 2 B. & Aid. 305, 20 Rev. Rep. 444;
Page V. Newman, 9 B. & C. 378, 7 L. J. K. B.

0. S. 267, 4 M. & R. 305, 17 E. C. L. 174;
Keene v. Keene, 3 C. B. N. S. 144, 27 L. J.

C. P. 88, 91 E. C. L. 144; Gibbs v. Fremont,
9 Exeh. 25, 17 Jur. 820, 22 L. J. Exch. 302,

1 Wkly. Rep. 482, 20 Eng. L. & Eq. 555;
Young V. Fluke, 15 U. C. C. P. 360; Mont-
gomery V. Boucher, 14 U. C. C. P. 45; How-
land V. Jennings, 11 U. C. C. P. 272; Grouse
tf. Park, 3 U. G. Q. B. 458.

40. 3 Randolph Comm. Pap. § 1704.
41. As to effect of failure to present gen-

erally see supra, X [7 Cyc. 959 et seq.'].

42. Hills V. Place, 48 N. Y. 520, 8 Am. Rep.
568.

Rule explained.— But the fact that the
maker has money in the bank where the note
is payable amounts only to a tender, and
does not relieve him from liability on the
note, although the money may have been lost

by the subsequent failure of the bank ( Adams
";. Hackensack Imp. Gommission, 44 N. J. L.

038, 8 Am. Rep. 406) ; and where the maker
of a note placed money in the hands of an
agent to retire it and the agent tendered the
money to the holder, but the note having
been mislaid could not be delivered up, and
the money was afterward lost through the
bankruptcy of the aj,ent, it was held that the
maker was still liable on the note, but that
interest was not recoverable after the time
of the tender (Dent v. Dunn, 3 Campb.
296).
As to effect of tender to stop running of

interest see Tendeb.
43. Philadelphia Loan Co. V. Towner, 13

Conn. 249; Pape v. Topeka Capitol Bank, 20
Kan. 440, 27 Am. Rep. 183; Niagara Countv
Bank f. Baker, 15 Ohio St. 68.

[XIV, G. 4, a, (I)]

Where a partial payment is made on a note
payable at a future time without interest
before its maturity, in the absence of any
special agreement to that effect, the payee
is not chargeable with interest on such pay-
ment. Parker v. Moody, 58 Me. 70; Drew v.

Towle, 30 N. H. 531, 64 Am. Dec. 309.

44. Where the accepter is entitled to have
the bill presented for payment at a particu-
lar place, he is not liable for interest without
proof of such presentment. Phillips v. Frank-
lin, Gow 196.

45. The drawer of an inland bill of ex-

change is liable for interest without formal
protest (Windle v. Andrews, 2 B. & Aid. 696,

2 Stark. 425, 3 E. C. L. 474), but only from
notice of its dishonor, for he " cannot find out
by inspiration who is the holder "

( Mansfield,

G. J., in Walker v. Barnes, 1 Marsh. 36, 5

Taunt. 240, 15 Rev. Rep. 655, 1 E. G. L.

131).
46. An indorser who has become liable to

pay a note which bears interest payable an-
nually is liable for the whole amount due,

both principal and interest, although no de-

mand was made for the annual interest as it

became due, or if made no notice thereof was
given to him. Howe v. Bradley, 19 Me. 31.

When the liability of an indorser has be-

come fixed, the holder is entitled to interest

as a matter of law, and the jury have no
discretion but to allow it. Stumps v. Cooper,

3 Baxt. (Tenn.) 223.

47. Pilcher v. Banks, 7 B. Mon, (Ky.)

548; Windle v. Andrews, 2 B. & Aid. 696, 2

Stark. 425, 3 E. C. L. 474; Cameron v. Smith,

2 B. & Aid. 305, 20 Rev. Rep. 444. And see

Benjamin Chalm. Bills, art. 220 ; Chitty Bills

760; 2 Parsons Notes & B. 399.

48. Ackerman v. Ehrensperger, 16 L. J.

Exch. 3, 16 M. & W. 99. See also, generally,

GUAKANTY.
49. Home Sav. Bank v. Mackintoah, 131

Mass. 489.

5o! Chafoin v. Rich, 92 Cal. 471, 28 Pac
4S8.
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e. Rate — (i) Before Maturity. Where one contracts to pay a principal

sum at a certain future time with interest at a specified rate, the rate of interest

prior to maturity is governed by the terms of the contract.^'

(ii) After Maturity— (a) Before Judgment— (1) "Where no Intekest
Has Been Eeseeved. If no interest is expressly reserved, the instrument will

draw interest after maturity at the legal rate at its date.^^ But such interest is in

the nature of damages for the detention of the debt, and is not recoverable by
virtue of any provision in the contract.^'

(2) "Where Specified Eatb Has Been Eeserved— (a) Generally. Accord-
ing to one view, where a conventional rate of interest has been reserved before
maturity, the instrument will draw merely the legal and not the conventional rate

after maturity until paid, unless it provides in terms that the special rate shall

continue after maturity.^ But according to another line of decisions the instru-

51. O'Brien v. Young, 95 N. Y. 428, 47
Am. Rep. 64. And see, generally, Intebest.
And where one contracts to pay money on
demand " with interest " or to pay money
generally " with interest," without specify-

ing time of payment or the rate of interest,

the statutory rate then existing becomes the

contract rate and must govern, at least until

demand and actual default. O'Brien v. Young,
95 N. Y. 428, 47 Am. Rep. 64 [citing Paine v.

Caswell, 68 Me. 80, 28 Am. Rep. 21; Eaton
V. Boissonnault, 67 Me. 540, 24 Am. Rep. 52].

52. Connecticut.— Seymour v. Continental
L. Ins. Co., 44 Conn. 300, 26 Am. Rep. 469

;

Hubbard v. Callahan, 42 Conn. 524, 19 Am.
Rep. 564.

Indiana.— Godfrey v. Craycroft, 81 Xud.

476.

Kentucky.— Lee v. Davis, 1 A. K. Marsh.
(Ky.) 397, 10 Am. Dee. 746.,

Hew Jersey.— Cox v. Marlatt, 36 N. J. L.

389, 13 Am. Rep. 454.

"Vermont.— Gage v. McSweeney, 74 Vt. 370,

52 Atl. 969.

53. Georgia. — Atkinson v. Lanier, 69 Ga.

460.

Massachusetts.— Ayer v. Tilden, 15 Gray
(Mass.) 178, 77 Am. Dec. 355; Eaton v. Mel-
ius, 7 Gray (Mass.) 566; Barringer v. King,
5 Gray (Mass.) 9; Grimshaw v. Bender, 6

Mass. 157.

"New York.—^U. S. Bank v. Chapin, 9 Wend.
(N. Y.) 471; Macomber v. Dunham, 8 Wend.
(N. Y.) 550.

Pennsylvania.— Ludwick v. Huntzinger, 5

Watts & S. (Pa.) 51.

Utah.— Perry v. Taylor, 1 Utah 63.

United States.— Brewster v. Wakefield, 22
How. (U. S.) 118, 16 L. ed. 301; Lanusse v.

Barker, 3 Wheat. (U. S.) 147, 4 L. ed. 343.

England.— Cameron v. Smith, 2 B. & Aid.

305, 20 Rev. Rep. 444; Higgins v. Sargent, 2

B. & C. 348, 3 D. & R. 613, 3 L. J. K. B. O. S.

33, 26 Rev. Rep. 379, 9 E. C. L. 158 ; Robinson
V. Bland, 2 Burr. 1077; Webster v. British

Empire Mut. L. Assur Co., 15 Ch. D. 169, 49
L. J. Ch. 769, 43 L. T. Rep. N. S. 229, 28

Wkly. Rep. 818; Ward v. Morrison, C. & M.
368, 41 E. C. L. 204; Watkins v. Morgan, 6

C. & P. 661, 25 E. C. L. 626 ; Hudson v. Paw-
cett, 2 D. & L. 81, 7 M. & G. 348, 13 L. J.

[20]

C. P. 141, 8 Scott N. R. 32, 49 E. C. L. 348

;

Gibbs V. Fremont, 9 Exch. 25, 17 Jur. 820, 22
L. J. Exch. 302, 1 Wkly. Rep. 482, 20 Eng. L.

& Eq. 5t)5; Matter of Burgess, 2 Moore C. 1'.

745, 8 Taunt. 660, 4 E. C. L. 323.

Canada.— Grouse v. Park, 3 U. C. Q. B.
458.

Interest or damages.— It has been held
that judgment may be given for interest from
the maturity of the note, or in damages, either
mode being regular. Archer v. Morehouse,
Hempst. (U. S.) 184, 30 Fed. Cas. No. 18,225.

54. Alabama.— Kitchen v. Mobile Branch
Bank, 14 Ala. 233 ; Henry v. Thompson. Minor
(Ala.) 209.

Arkansas.— Johnson v. Meyer, 54 Ark. 437,
16 S. W. 121; Gardner v. Barnett, 36 Ark.
476; Woodruff v. Webb, 32 Ark. 612; Petti-
grew V. Summers, 32 Ark. 571; Newton v.

Kennerly, 31 Ark. 626, 25 Am. Rep. 592.

Connecticut.— Suffield First Ecclesiastical
Soc. V. Loomis, 42 Conn. 570.

District of Columbia.— Sullivan v. Snell, 1

MacArthur (D. C.) 585.

Kansas.—Lacy v. Dunn, 5 Kan. 567 ; Searle

V. Adams, 3 Kan. 515, 89 Am. Dec. 598; Rob-
inson i;. Kinney, 2 Kan. 184.

Kentucky.— White v. Curd, 86 Ky. 192, 9

Ky. L. Rep. 505, 5 S. W. 553; Rilling v.

Thompson, 12 Bush (Ky.) 310; Rushing v.

Sebree, 12 Bush (Ky.) 198; Gray v. Briscoe,

6 Bush (Ky.) 687; McNeil v. Watkins, 15

Ky. L. Rep. 780; Sinton v. Greer, 10 Ky. L.

Rep. 1011, 11 S. W. 366.

ifaime.—Eaton v. Boissonnault, 67 Me. 540,

24 Am. Rep. 52; Duran v. Ayer, 67 Me.
145.

Michigan.— Sheldon f. Barlow, 108 Mich.
375, 66 N. W. 338.

Minnesota.— Moreland v. Lawrence, 23
Minn. 84; Lash v. Lambert, 15 Minn. 416, 2

Am. Rep. 142; Chapin v. Murphy, 5 Minn.
474.

New York.— O'Brien v. Young, 95 N. Y.
428. 47 Am. Rep. 64; Bennett f. Bates, 94
N. Y. 354; Ritter v. Phillips, 53 N. Y. 586;
Bander v. Bander, 7 Barb. (N. Y.)560; U. S.

Bank v. Chapin, 9 Wend. (N. Y.) 471;
Macomber v. Dunham, 8 Wend. (N. Y.) 550.

Pennsylvania.— Ludwick v. Huntzinger, 5

Watts & S. (Pa.) 51.

[XIV, G, 4, e. (II), (a), (2), (a)]
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ment will continue to bear the conventional rate of interest after maturity, even
in the absence of a direct stipulation to that effect ;

^ that is to say, where the

Rhode Island.—Pierce v. Swan Point Ceme-
tery, 10 R. I. 227, 14 Am. Rep. 667.

South Carolina.— Smith v. Smith, 33 S. C.

210, 11 S. E. 761; Bell v. Bell, 25 S. C. 149;
Thatcher v. Massey, 20 S. C. 542; Maner'«.
Wilson, 16 S. C. 469; Briggs v. Winsmith, 10
S. C. 133, 30 Am. Rep. 46.

Utah.— Perry v. Taylor, 1 Utah 63.

United States.— Ewell v. Daggs, 108 U. S.

143, 2 S. Ct. 408, 27 L. ed. 682; Holden v.

Freedman's Sav., etc., Co., 100 U. S. 72, 25
L. ed. 567; Bernhisel' v. Firman, 22 Wall.
(U. S.) 170, 22 L. ed. 766; Brewster v. Wake-
field, 22 How. (U. S.) 118, 16 L. ed. 301;
Sherwood v. Moore, 35 Fed. 109.

Canada.— St. John v. Rykert, 26 Grant Ch.
(U. C.) 249 [affirmed in 4 Ont. App. 213
(affirmed in 10 Can. Supreme Ct. 278)];
Dalby v. Humphrey, 37 U. C. Q. B. 514.
And where the conventional rate before ma-

turity is less than the legal rate it is proper
to allow the legal rate after maturity by way
of damages. Moreland v. Lawrence, 23 Minn.
84. In Beekwith v. Hartford, etc., R. Co., 29
Conn. 268, 76 Am. Dec. 599, the damages for
the detention of borrowed money beyond
the contract period were assessed at the rate
of seven per cent per annum, for the reason
that the legislature had legalized in advance
seven per cent as the rate of interest upon
that particular loan at the request of the
borrowers. In Adams v. Way, 33 Conn. 419,
the damages were assessed at twelve per cent
per annum, that being the statute rate of in-

terest upon the loan in the state of Wisconsin
where it was made. In South Carolina this
rule applies if there is nothing in the eon-
tract to show a contrary intention. Briggs v.

Winsmith, 10 S. C. 133, 30 Am. Rep. 46. But
if there is any language in the contract, such
as the addition of the words, " interest to
be paid annually," indicating an intention to

continue the conventional rate of interest,

such rate will continue after maturity. Mob-
ley V. Davega, 16 S. C. 73, 42 Am. Rep. 632;
Sharpe v. Lee, 14 S. C. 341.

In Arkansas, if a note is payable one day
after date, with conventional interest from
date, it will bear that interest until paid, al-

though the words " until paid " are omitted
from the interest clause. Casteel v. Walker,
40 Ark. 117, 48 Am. Rep. 5. But if it is

payable more than one day after date, it will

bear only the legal rate of interest after ma-
turity, unless it is otherwise expressed on its

face. Casteel v. Walker, 40 Ark. 117, 48 Am.
Rep. 5; Woodruff v. Webb, 32 Ark. 613; Petti-

grew V. Summers, 32 Ark. 571; Newton v.

Kennerly, 31 Ark. 626, 25 Am. Rep. 592.

But see Colby v. Bunker, 68 Me. 524, where it

was held that on a note payable on demand,
with the rate of interest specified therein, in-

terest is to be computed at such rate till the

rendition of verdict or default, See also

Paine v. Caswell, 68 Me. 80, 28 Am. Rep. 21.

[XIV, G, 4, c, (n), (a). (2). (a)]

Reasons for this doctrine.— In other words,
where one contracts to pay a principal sum
at a certain future time with interest at a
given rate, the interest prior to the maturity
of the contract is payable by virtue of the.
contract, and thereafter as damages for the
breach of the contract, to be computed ac-
cording to the rate prescribed by law. O'Brien
V. Young, 95 N. Y. 428, 47 Am. Rep. 64; Rit-
ter V. Phillips, 53 N. Y. 586; Hamilton v.

Van Rensselaer, 43 N. Y. 244; U. S. Bank v.

Chapin, 9 Wend. (N. Y.) 471; Macomber
V. Dunham, 8 Wend. (N. Y.) 550; Holden v.

Freedman's Sav., etc., Co., 100 U. S. 72, 25
L. ed. 567; Bernhisel v. Firman, 22 Wall.
(U. S.) 170, 22 L. ed. 766; Brewster v. Wake-
field, 22 How. (U. S.) 118, 16 L. ed. 301. For
there is no rule of law that upon a contract
for the payment of money on a day certain,
with interest at a fixed rate down to that
day, a further contract for the continuance
of the same rate of interest is to be implied.
Cook V. Fowler, L. R. 7 H. L. 27, 43 L. J.

Ch. 855. And an agreement for a higher rate
of interest in consideration of forbearance to
sue stands good only for the time of forbear-
ance stipulated. Rushing v. Sebree, 12 Bush
(Ky.) 198; Mueller v. McGregor, 28 Ohio St.

265. Likewise where a note drawing interest
at a certain rate is extended for a certain
time, during which it is to draw another rate
of interest, and such note is not paid at the
expiration of such extension, it wHl draw in-

terest as of the former rate thereafter. Sedg-
wick V. Sanborn, (Kan. 1901) 65 Pac. 661.

55. California.— Kohler v. Smith, 2 Gal.

597, 56 Am. Dec. 369.

Georgia.— Crockett v. Mitchell, 88 Ga. 166,
14 S. E. 118.

Illinois.— Etnyre v. McDaniel, 28 111. 210;
Phinney v. Baldwin, 16 111. 108, 61 Am. Dec.
62; Starne v. Farr, 17 111. App. 491.

Indiana.— Gale v. Corey, 112 Ind. 39, 13

N. E. 108, 14 N. E. 362; Soice v. Huff, 102 Ind.
422, 26 N. E. 89; Kerr v. Haverstick, 94
Ind. 178 ; Holmes v. Boyd, 90 Ind. 332 ; Shaw
V. Rigby, 84 Ind. 375, 43 Am. Rep. 96 [over-

ruling Burns v. Anderson, 68 Ind. 202, 34 Am.
Rep. 250; Richards v. McPherson, 74 Ind. 158;
and reestablishing rule in Kilgore v. Powers,
5 Blackf. (Ind.) 22].

Iowa.— Thompson v. Pickel, 20 Iowa 490;
Hand v. Armstrong, 18 Iowa 324.

Louisiana.— Brownson v. Baker, 11 La.

409 ; Barbarin v. Daniels, 7 La. 479.

Massachusetts.— Schmidt v. People's Nat.
Bank, 153 Mass. 550, 27 N. E. 595 ; Pierce v.

Boston Five Cents Sav. Bank, 129 Mass. 425,

37 Am. Rep. 371; Union Sav. Inst. f. Boston,

129 Mass. 82, 37 Am. Rep. 305; Brannon v.

Hursell, 112 Mass. 63.

Mississippi.—-Hamer v. Rigby, 65 Miss. 41,

3 So. 137 ; Tishimingo Sav. Inst. v. Buchanan,
60 Miss. 496; Meaders v. Gray, 60 Miss. 400,

45 Am. Rep. 414.
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local law^ allows it, the stipulated rate of interest attends the contract until it is

merged in the judgraent.^^ In any case if the parties have expressly stipulated

for the conventional rate "until paid" the express contract is binding after

maturity as well as before,^ for the rate of interest specified in a note, to be paid
after maturity, is jyrima facie the measure of damages to be recovered for the
breach of the contract.^*

(b) Higher Rate After Maturity. A man may charge legal interest for the

use of his money if he pleases, and he may make its payment conditional, as that

Missouri.— Macon County v. Rodgers, 84
Mo. 66; Borders v. Barber, 81 Mo. 636;
Broadway Sav. Bank v. Forbes, 79 Mo. 226
[affirming 9 Mo. App. 575] ; Maguire v. Fil-
ley, 9 Mo. App. 581; Briscoe v. Kinealy, 8
Mo. App. 76.

'Nebraska.— Allendorph v. Ogden, 28 Nebr.
201, 44 N. W. 220 ; Hager v. Blake, 16 Nebr.
12^ 19 N. W. 780; Kellogg v. Lavender, 15
Nebr. 256, 18 N. W. 38, 48 Am. Rep. 339.

Nevada.— MoLane v. Abrams, 2 Nev. 19sj;

Cox V. Smith, 1 Nev. 161, 90 Am. Dec. 476.
New Jersey.— Jersey City v. O'Callaghan,

41 N. J. L. 349.

OMo.— Hydraulic Co. v. Chatfield, 38 Ohio
St. 575 ; Marietta Iron Works v. Lottimer, 25
Ohio St. 621; Monnett v. Sturges, 25 Ohio St.

384; Findlay v. Hall, 12 Ohio St. 610.
Tennessee.— Overton v. Bolton, 9 Heisk.

(Tenn.) 762, 24 Am. Rep. 367.
Texas.—Hopkins v. Crittenden, 10 Tex. 189;

Pridgen v. Andrews, 7 Tex. 461.
Virginia.— Cecil v. Hicks, 29 Gratt. (Va.)

1, 26 Am. Rep. 391.

Wisconsin.—^Thorn v. Smith, 71 Wis. 18, 36
N. W. 707 ; Pruyn v. Milwaukee, 18 Wis. 367

;

Spencer v. Maxfield, 16 Wis. 178.

Vniied States.— Ohio v. Frank, 103 U. S.

697, 26 L. ed. 531; U. S. Mortg. Co. v. Sperry,
26 Fed. 727, both applying the Illinois rule.

England.— Keene v. Keene, 3 C. B. N. S.

144, 27 L. J. C. P. 88, 91 E. C. L. 144; Ward
V. Morrison, C. & M. 368, 41 E. C. L. 204;
Morgan v. Jones, 8 Exch. 620, 22 L. J. Exch.
232. 20 Eng. L. & Eq. 454.

Canada.—^Montgomery v. Boucher, 14 U. C.

C. P. 45; Howland v. Jennings, 11 U. C. C. P.
272.

Conventional rate less than legal rate.—
The rule applies even though the stipulated
rate be less than the legal rate. Schmidt v.

People's Nat. Bank, 153 Mass. 550, 27 N. E.
595.

Seasons for this doctrine.— Where this is

the case plaintiff recovers interest both be-
fore and after the maturity of the instru-
ment, by virtue of the contract, as an inci-

dent or part of the debt, and is entitled to
the rate fixed by the contract. Brannon v.

Hursell, 112 Mass. 63; Ritter v. Phillips, 53
N. Y. 586; Van Beuren v. Van Gaasbeek, 4
Cow. (N. Y.) 496; Miller v. Burroughs, 4
Johns. Ch. (N. Y.) 436; Thorn v. Smith, 71
Wis. 18, 36 N. W. 707; Ward v. Morrison,
C. & M. 368, 41 E. C. L. 204. Interest made
payable by a note is part of the debt, not
merely damages for detaining it. Grouse v.

Park, 3 U. C. Q. B. 458.

Where the contract stipulated to pay an
amount of money upon one contingency,
without mentioning the rate of interest, but
upon another contingency stipulated for ten
per cent per annum, and the case proved was
the happening of the first contingency, it was
held that the judgment should be for simple
and not conventional interest. Daniel v.

Henry, 30 Tex. 26.

56. The question is always one of local

law, which will be applied by the federal
courts. Ohio v. Prank, 103 U. S. 697, 26
L. ed. ,531; U. S. Mortg. Co. v. Sperry, 26
Fed. 727.

57. Meaders v. Gray; 60 Miss. 400, 45 Am.
Rep. 414; Cromwell v. Sac. County, 96 U. S.

51, 24 L. ed. 681.

And the jury have no discretion whatever
to disregard the stipulated interest in their
finding (Smith v. Keels, 15 Rich. (S. C.)

318; Young v. Fluke, 15 U. C. C. P. 360) for

in the absence of usury laws the rate of in-

terest may be fixed by agreement of the par-
ties, however exorbitant they may choose to
make it (Jackson v. Wilson, 76 Md. 567, 25
Atl. 980 ; Perry v. Taylor, 1 Utah 63 ; Keene
V. Keene, 3 C. B. N. S. 144, 27 L. J. C. P. 88,
91 E. C. L. 144; Morgan v. Jones, 8 Exch.
620, 22 L. J. Exch. 232, 20 Eng. L. & Eq. 454

;

O'Connor v. Clarke, 18 Grant Ch. (U. C.)
422; Young v. Fluke, 15 U. C. C. P. 360).

58. Arkansas.— Casteel v. Walker, 40 Ark.
117, 48 Am. Rep. 5.

Conneciiout.— Hubbard v. Callahan, 42
Conn. 524, 19 Am. Rep. 564.

Kentucky.— White v. Curd, 86 Ky. 192, 9
Ky. L. Rep. 505, 5 S. W. 553; Crosthwait v.

Misener, 13 Bush (Ky.) 543; Gordon v.

Phelps, 7 J. J. Marsh (Ky.) 619.
Maine.— Augusta Nat. Bank v. Hewins, 90

Me. 255, 38 Atl. 156; Eaton v. Boissonnault,
67 Me. 540, 24 Am. Rep. 52.

Massachusetts.— Lamprey v. Mason, 148
Mass. 231, 19 N. E. 350.

Minnesota.— Holbrook v. Sims, 39 Minn.
122, 39 N. W. 74, 140.

Missouri.— North v. Walker, 66 Mo. 453.
Nebraska.— Bond 17. Dolby, 17 Nebr. 491,

23 N. W. 351.

New York.— O'Brien v. Young, 95 N. Y.
428, 47 Am. Rep. 64.

South Carolina.— Bowen v. Barksdale, 33
S. C. 142, 11 S. E. 640; Piester v. Piester, 22
S. C. 139, 53 Am. Rep. 711; Mobley v. Davega,
16 S. C. 73, 42 Am. Rep. 632; Sharpe v. Lee,
14 S. C. 341.

59. Buckingham v. Orr, 6 Colo. 587 ; Brown
V fKeek, 2. Colo. 70.

my, a. 4. "., (11). (a). (2). (b)]
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if his money is paid to him by a given day no interest will be exacted ; but if not
then paid interest will be exacted at any lawful rate;* but where the payment
of a sum of money is the act contracted to be done, no nearer approximation to
the damages sustained for its omission can be arrived at than the legal rate of
interest ; and this is the rule of damage the law has fixed for delay in the pay-
ment of monej^.*' Accordingly it has been held that where a note provides for a
higher rate of interest after maturity as damages if it is not paid when due such
stipulation amounts to no more than a penalty, and should be disregarded as
such ;

^ and the effect is to reduce the interest after maturity to the statutory or
legal rate.^ But on the other hand it has been held that the increased rate of
interest after maturity is not a penalty in a strict sense, but merely liquidated
damages which may be recovered in case of default of payment at maturity, pro-
vided it would be a lawful conventional rate of interest in any case ; " and a

60. /iZmois.— Reeves v. Stipp, 91 111. 609.

Indiana.— Brown v. Maulsby, 17 Ind. 10;
Hackenberry v. Shaw, 11 Ind. 392; Gully v.

Remy, 1 Blackf. (Ind.) 69.

Iowa.— Bradley v. Palen, 78 Iowa 126, 42
N. W. 623.

Massachusetts.— Daggett v. Pratt, 15 Mass.
177.

Michigan.— Flanders v. Chamberlain, 24
Mich. 305.

Ohio.— Bowler v. Houston, 1 Ohio Dec.
(Reprint) 389, 8 West. L. J. 506.

See also Ely v. Witherspoon, 2 Ala. 131.

61. Brown v. Maulsby, 17 Ind. 10 ; Mead v.

Wheeler, 13 N. H. 351; Orr v. Churchill, 1

H. Bl. 227, 2 Rev. Rep. 759.

62. Alabama.— Henry v. Thompson, Minor
(Ala.) 209.

Indiana.— Brown v. Maulsby, 17 Ind. 10.

Minnesota.—Daniels v. Ward, 4 Minn. 168;
Bailly v. Weller, 2 Minn. 384; Mason v. Cal-

lender, 2 Minn. 350, 72 Am. Dec. 102.

Washington.— Krutz v. Bobbins, 12 Wash.
7, 40 Pac. 415, 50 Am. St. Rep. 871, 28
L. R. A. 676.

England.— See opinion of Lord Loughbor-
ough In Orr v. Churchill, 1 H. Bl. 227, 2 Rev.
Rep. 759. But see Wernwag v. Mothershead,
3 Blackf. (Ind.) 401, where it was held that
such a note would draw the increased rate
after, but not before, maturity.

Interest on deferred instalments of inter-

est.—A provision embodied in a note that
deferred instalments of interest shall bear
interest at a higher rate than that borne by
the principal is wholly illegal and void. Yu-
dart V. Den, 116 Gal. 533, 48 Pac. 618, 58 Am.
St. Rep. 200.

63. White v. litis, 24 Minn. 43 ; Newell v.

Houlton, 22 Minn. 19 ; Kent v. Bown, 3 Minn.
347; Talcott v. Marston, 3 Minn. 339; Ward
V. Cornett, 91 Va. 676, 22 S. E. 494, 49
L. R. A. 550.

64. Arkansas.— Portis v. Merrill, 33 Ark.
416; Miller v. Kempner, 32 Ark. 573.

Colorado.— Eccles v. Herrick, 15 Colo. App.
350, 62 Pac. 1040.

Connecticut.— Hubbard v. Callahan, 42
Conn. 524, 19 Am. Rep. 564.

Illinois.— Laird v. Warren, 92 111. 204;

Funk V. Buck, 91 111. 575; Walker f. Abt, 83

[XIV, G. 4, e, (n), (a), (2), (b)]

111. 226; Bane v. Gridley, 67 111. 388; With-
erow V. Briggs, 67 111. 96; Wilday v. Morri-
son, 66 III. 532; Davis v. Rider, 53 111. 416.

Iowa.— Higley v. Newell, 28 Iowa 516;
Horn V. Nash, 1 Iowa 204, 63 Am. Dec. 437;
Wilkerson v. Daniels, 1 Greene (Iowa) 179.

Kansas.— Sheldon v. Pruessner, 52 Kan.
579, 35 Pac. 201, 22 L. R. A. 709; Hutchin-
son V. Benedict, 49 Kan. 545, 31 Pac. 147;
Young V. Thompson, 2 Kan. 83.

Maine.— Capen v. Crowell, 66 Me. 282.
Montana.— Davis v. Hendrie, 1 Mont. 499.
North Carolina.— Pass v. Shine, 113 N. C.

284, 18 S. E. 251.

Oregon.— Close v. Riddle, 40 Oreg. 592, 67
Pac. 932.

United States.—^Linton v. Vermont Nat. L.
Ins. Co., 104 Fed. 584, 44 C. C. A. 54, apply-
ing the Nebraska rule.

Further application of the rule.— A note
providing for a lawful rate of interest from
date until maturity, and for a higher but still

lawful rate thereafter, is valid and will be
enforced according to its terms. Hallam v.

Telleren, 55 Nebr. 255, 75 N. W. 560; Crapo
V. Hefner, 53 Nebr. 251, 73 N. W. 702; Omaha
Home L. Ins. Co. v. Fitch, 52 Nebr. 88, 71
N. W. 940; Omaha L. & T. Co. v. Hanson, 46
Nebr. 870, 65 N. W. 1058; Havemeyer v.

Paul, 45 Nebr. 373, 63 N. W. 932. But a
provision for a lawful rate until maturity
and if the note is not then paid a higher
rate from the date of the note has been de-

nounced as a penalty, so far as it provides for

the higher rate before maturity. Connecticut
Mut. L. Ins. Co. V. Westerhoff, 58 Nebr. 379,
78 N. W. 724, 79 N. W. 731, 76 Am. St. Rep.
101; Hallam v. Telleren, 55 Nebr. 255, 75
N. W. 560; Upton v. O'Donahue, 32 Nebr.
565, 49 N. W. 267. In California, however,
a provision for a higher rate in case of de-

fault is valid both before and after maturity.
Finger v. McCaughey, 114 Cal. 64, 45 Pac.

1004; Thompson v. Corner, 104 Cal. 168, 37

Pac. 900, 43 Am. St. Rep. 81. And the same
has been decided in other jurisdictions. Wil-
kerson V. Daniels, 1 Greene (Iowa) 179;

Parker v. Plymell, 23 Kan. 402.

Waiver of reservation.— The acceptance by
the payee, from time to time after maturity,

of interest at the lower rate, will amount to
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stipulation for an exorbitant rate of interest after maturity as liquidated damages
for breach of contract has been considered valid, if the parties acted in good faith

and there was no evidence of a design to evade the usury laws.® Again there is

a difference of opinion as to the legd effect of an instrument which reserves the

higher rate of interest from date until paid, with a provision for its abatement

upon condition of prompt payment at maturity. According to one view the

difference between the two rates is not a penalty, and the contract is to be

enforced according to its literal terms.*^ But other authorities hold that the clause

is the same in effect as if it had reserved the lower rate of interest, with a pro-

vision that if the indebtedness were not paid at maturity interest should run at a

higher rate.*'' Again it has been held that where a note is payable at a speci-

fied time for a snm certain, which may be discharged by the payment of a

less sum at any earlier date, the greater sum is not in the nature of a penalty, but

is the debt actually due, and is recoverable if the less sum is not paid according to

the terms of the contract.'^^

(b) After JudgTnent. After the rendition of judgment the debt bears interest

at the legal rate until paid,"' for by the judgment the express contract is merged
into an obligation of record which is governed by the general law.™

(hi) On Interest Coufons. Interest coupons which may be cut off and
circulated independently of the bonds as negotiable promises to pay certain suras

of money on certain days usually bear interest at the legal rate from their matu-
rity until paid.'' This, however, is upon the theory that such coupons are sepa-

a waiver of the condition in the note requiring
the payment of a higher rate after maturity.
Thompson v. Gorner, 104 Cal. 168, 37 Pae.

900, 43 Am. St. Rep. 81; Bane v. Gridley, 67

111. 388; Bradford v. Hoiles, 66 111. 517.

65. Davis v. Rider, 53 111. 416; Gould v.

Bishop Hill Colony, 35 111. 324; Griffith v.

Furry, 30 111. 251, 83 Am. Dec. 186; Lawrence
V. Cowles, 13 111. 577.

66. The cases holding this view rest upon
the authority of Waller v. Long, 6 Munf. (Va.)

71; Nicholls v. Maynard, 3 Atk. 519, 26 Eng.
Reprint 1100; Walmesley v. Booth, 2 Atk. 25,

26 Eng. Reprint 412, Barnard 475, 27 Eng.
Reprint 726 ; Bonafous v. Rybot, 3 Burr. 1370.

67. Smith v. Crane, 33 Minn. 144, 22 N. W.
633, 53 Am. Rep. 20. And see Stanhope v.

Manners, 2 Eden 97, 28 Eng. Reprint 873;

Brown v. Barkham, 1 P. Wms. 652, 24 Eng.
Reprint 555 ; Seton v. Slade, 7 Ves. Jr. 265, 6

Rev. Rep. 124.

Difference regarded as a penalty.—Where
this construction of the clause is adopted it

is generally agreed that the difference between
the two rates is to be treated as a penalty

and cannot be recovered. Smith v. Crane, 33

Minn. 144, 22 N. W. 633, 53 Am. Rep. 20;

Newell V. Houlton, 22 Minn. 19; Talcott v.

Marston, 3 Minn. 339; Longworth v. Ti^kren,

15 Ohio St. 370; Brockway v. Clark, 6 Ohio 45.

68. Carter v. Corley, 23 Ala. 612; Jordan
V. Lewis, 2 Stew. (Ala.) 426; Plummer v.

McKean, 2 Stew. (Ala.) 423; Holland v.

Vanard, 3 Greene (Iowa) 230; Waggoner v.

Cox, 40 Ohio St. 539.

But where a note payable in a series of in-

stalments provided that a less sum would be
accepted in full payment if each instalment
were paid punctually, it was held that the

larger sum was in the nature of a penalty,

and that the actual payment of the less sum
discharged the obligation, although defaults
had occurred in paying the instalments.
Longworth v. Askren, 15 Ohio St. 370.

69. Arkansas.— Badgett v. Jordan, 32 Ark.
154.

Iowa.— Burkhart v. Sappington, 1 Greene
(Iowa) 66.

Kentucky.— Gordon v. Phelps, 7 J. J.

Marsh. (Ky.) 619; Marshall v. Green, 8 Ky.
L. Rep. 346, 1 S. W. 602.

Neio Jersey.— Verree v. Hughes, 11 N. J. L.
91.

Neto York.— O'Brien v. Young, 95 N. Y.
428, 47 Am. Rep. 64.

70. Miller v. Kempner, 32 Ark. 573 ; Boyn-
ton V. Ball, 105 111. 627; Palmer v. Harris,
100 111. 276; Richardson v. Aiken, 84 111.

221; Runnamaker v. Cordray, 54 111. 303;
Waymen v. Cochrane, 35 111. 152; White v.

Haflfaker, 27 111. 349; Mitchell v. Mayo, 16
111. 83; Wade v. Pratt, 12 Heisk. (Tenn.) 231.

But in Shipman v. Bailey, 20 W. Va. 140, 147,
Snyder, J., said: "The rendition of a. judg-
ment or decree is not a payment of the debt;
nor is it such a merger of the original con-
tract as will authorize the court to interfere
with the obligation of such contract, requir-
ing the parties to pay interest thereon at the
rate agreed upon by them."
As to merger by judgment see Jtjdgmbnts.
So an accommodation indorser or accepter

who has been obliged to pay the debt can
recover only legal interest on the implied
promise of indemnity. Stanley v. McElrath,
86 Cal. 449, 25 Pac. 16, 10 L. R. A. 545;
Waldrip v. Black, 74 Cal. 409, 16 Pac. 226;
Martin v. Muncy, 40 La. Ann. 190, 3 So. 640.

71. Oormectiout.— Fox V. Hartford, etc.,

R. Co., 70 Conn. 1, 38 Atl. 871.

[XIV. G, 4. e. (in)]
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rate instruments, promises to pay tlie bearer specified sums of money at specified
times, and when severed '^ from the bonds to which they are attached possess all

the essential qualities of commercial paper."

(iv) What Law Governs— (a) In General. In the absence of an intention
to the contrary shown by express stipulation '* or otherwise,'^ the rate of interest
is to be regulated by the law as it existed at the time and place of making the
contract, and not by the law existing when the debt fails due or when the remedy

Florida.— Jefferson County v. Hawkins, 23
Fla. 223, 2 So. 362.

Indiana.— Jeffersonville v. Patterson, 26
Ind. 15, 89 Am. Dec. 448.

Minnesota.— Holbrook v. Sims, 39 Minn.
122, 39 N. W. 74, 140.

Mississippi.— Lexington v. Union Nat.
Bank, 75 Miss. 1, 22 So. 291.

Hew York.— McClelland v. Norfolk South-
ern R. Co., 110 N. Y. 469, 18 N. E. 237, 18

N. Y. St. 344, 6 Am. St. Rep. 397, 1 L. R. A.
299; Evertsen v. Newport Nat. Bank, 66 N. Y.
14, 23 Am. Rep. 9; Connecticut Mut. L. Ins.

Co. V. Cleveland, etc., R. Co., 41 Barb.
(N. Y.) 9. "

Pennsylvama.— Philadelphia, etc., R. Co. v.

Knight, 124 Pa. St. 58, 16 Atl. 492; Phila-

delphia, etc., R. Co. V. Smith, 105 Pa. St. 195

;

North Pennsylvania R. Co. v. Adams, 54 Pa.

St. 94, 93 Am. Dec. 677.

South Carolina.— Langston v. South Caro-

lina R. Co., 2 S. C. 248.

Wisconsin.— Mills v. Jefferson, 20 Wis.
50.

United States.— Cairo v. Zane, 149 U. S.

122, 13 S. Ct. 803, 37 L. ed. 673; Scotland
County V. Hill, 132 U. S. 107, 10 S. Ct. 26,

33 L. ed. 261 ; Walnut t>. Wade, 103 U. S. 683,

26 L. ed. 526; Amy v. Dubuque, 98 U. S.

470, 25 L. ed. 228; Cromwell v. Sac County,
94 U. S. 351, 24 L. ed. 195; Clark v. Iowa
City, 20 Wall. (U. S.) 583, 22 L. ed. 427;
Lexington v. Butler, 14 Wall. (U. S.) 282, 20
L. ed. 809; Aurora v. West, 7 Wall. (U. S.)

82, 19 L. ed. 42; Murray v. Lardner, 2 Wall.
(U. S.) 110, 17 L. ed. 857; New England
Mortg. Security Co. v. Vader, 28 Fed. 265;
Wilson V. Neal, 23 Fed. 129.

In Idaho the statute prohibits the recovery
of interest on coupons given for the interest

on the principal debt. Vermont L. T. Co. v.

Hoffman, (Ida. 1897) 49 Pac. 314.

In Nebraska coupons may draw interest,

provided the interest on both coupon and
principal does not exceed the maximum legal

rate of interest on the principal sum. Lewis
Invest. Co. v. Boyd, 48 Nebr. 604, 67 N. W.
456 ; Rose V. Munford, 36 Nebr. 148, 54 N. W.
129.

A state is not liable to pay interest on the
matured coupons of its bonds, unless its con-

sent so to do has been manifested by an act
of the legislature or some lawful contract of

its executive officers. Molineux v. State, 109
Cal. 378, 42 Pac. 34, 50 Am. St. Rep. 49;

Sawyer v. Colgan, 102 Cal. 283, 36 Pac. 580.

And in California a municipality is not
liable to pay interest on overdue coupons.

[XIV, G, 4, c, (in)]

Davis V. Sacramento, 82 Cal. 562, 22 Pac.
1118; Bates v. Gerber, 82 Cal. 550, 22 Pac.
1115; Davies v. Porter, 66 Cal. 658, 6 Pac.
746.

72. Attached past-due coupons.— It has
been held erroneous to allow the payee to
recover interest on past-due coupons which
remain attached to the bond. Buffalo Loan,
etc., Co. V. Medina Gas, etc., Co., 12 N. Y.
App. Div. 199, 42 N. Y. Suppl. 781.

73. Clark v. Iowa City, 20 Wall. (U. S.)
583, 22 L. ed. 427; Aurora v. West, 7 Wall.
(U. S.) 82, 19 L. ed. 42; Thompson «;. Leo
County, 3 Wall. (U. S.) 327, 18 L. ed. 177;
Gelpcke v. Dubuque, 1 Wall. (U. S.) 175, 17
L. ed. 520; U. S. Mortg. Co. v. Sperry, 28
Fed. 727.

Each coupon a separate contract.— Each
coupon attached to a bond for the payment of
interest is of itself a separate contract for the
payment of money at a particular time, and
if it is not paid at the time appointed interest
follows as an incident. (Jaldwell v. Dunklin,
65 Ala. 461.

But until negotiated or used in some way,
the coupons serve no independent purpose;
and while they are in the hands of the holder
they remain mere incidents of the bonds and
have no greater or other force or effect than
the stipulation for the payment of interest

contained in the bonds, and while they remain
in the ownership and possession of the owner
and holder of the bonds it can make no dif-

ference whether they are attached to, or
detached from, the bonds, as they are then
mere evidence of the indebtedness for the in-

terest stipulated in the bonds. Bailey v.

Buchanan County, 115 N. Y. 297, 301, 22 N. E.

155, 26 N. Y. St. 128, 6 L. R. A. 562 ; Carlisle

V. Mercantile Trust Co., 109 Fed. 177, 48
C. C. A. 275.

74. The parties may contract for the rate
in either place and the contract will govern.
New England Mortg. Security Co. v. Mc-
Laughlin, 87 Ga. 1, 13 S. E. 81 ; Bigelow v.

Burnham, 90 Iowa 300, 57 N. W. 865, 48
Am. St. Rep. 442 ; Townsend v. Riley, 46 N. H.
300; Cromwell v. Sac County, 96 U. S. 51, 24
L. ed. 681; New England Mortg. Security Co.

V. Vader, 28 Fed. 265; Kellogg v. Miller, 2

MeCrary (U. S.) 395, 13 Fed. 198.

75. See infra, XIV, G, 4, c, (iv), (c).

But where the charter of a banking corpo-

ration fixes the amount of interest it may
charge, the general law on the subject does
not apply to its transactions. Shunk v. Gallon
First Nat. Bank, 22 Ohio St. 508, 10 Am. Rep.
762.
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is sought.'' Where, however, the interest is not a snm due by the terms of the
contract, but damages by operation of Jaw for breach of the contract," the rate

of interest must be governed by the law in force within the jurisdiction where
the judgment is recovered.''^

(b) As Aj^ected hy Place of Indorsement. Where a bill is drawn in one
country and indorsed in another, the different rates of interest may present the
question as to whether the indorsement is a new drawing as in the place of the
indorsement or in the place where the bill was originally drawn.'' But where a
negotiable promissory note is made in the jurisdiction where it is payable and is

indorsed in another jurisdiction, the liability of the maker to the indorsee is

determined by the law of the place where it was made ; ^ for a contract must be
governed by the law of the place where it is made and to be performed, and the
rate of interest is to be determined by the law of that place ;

^' and as the rate

76. Conneotiout.— Seymour v. Continental
L. Ins. Co., 44 Conn. 300, 26 Am. Rep. 469;
Hubbard v. Callahan, 42 Conn. 524, 19 Am.
Kep. 564.

Kentucky.— Haudley v. Cunningham, 12
Bush (Ky.) 401 ; Lee v. Davis, 1 A. K. Marsh.
(Ky.) 397, 10 Am. Dec. 746.

Massaclmsetts.—Ayer v. Tilden, 15 Gray
(Mass.) 178, 77 Am. Dec. 355; Von Hemert
V. Porter, 11 Mete. (Mass.) 210; Carnegie v.

Morrison, 2 Mete. (Mass.) 381; Winthrop v.

Carleton, 12 Mass. 4.

Oregon.— Besstir v. Hawthorn, 3 Oreg.
129.

United States.— Lanusse v. Barker, 3

Wheat. (U. S.) 101, 4 L. ed. 343; Ea; p.

Heidelback, 2 Lowell (U. S.) 526, 11 Fed. Cas.

No. 6,322, 9 Chic. Leg. N. 183, 1 Cine. L. Bui.

21, 23 Int. Rev. Rec. 73, 15 Nat. Bankr. Reg.
495.

In the absence of proof of rate allowed in

the place where the contract was made or the
debt was payable the legal rate in the place

where the remedy is sought will govern.

Chumasero v. Gilbert, 24 111. 293, 26 111. 39

;

Forsyth v. Baxter, 3 111. 9; Ripka v. Pope, 5

La. Ann. 61, 63, 52 Am. Dec. 579; Patterson

V. Garrison, 16 La. 557.

77. See supra, XIV, G, 4, c, (ii), (A), (2).

This is put upon the ground that no inter-

est is recoverable by the terms of the con-

tract, and the question therefore is not af-

fected by the law of the place of the contract.

Ayer v. Tilden, 15 Gray (Mass.) 178, 77 Am.
Dec. 355; Eaton v. Melius, 7 Gray (Mass.)

566; Barringer v. King, 5 Gray (Mass.) 9;

Grimshaw v. Bender, 6 Mass. 157.

78. Illinois.— B.aM v. Kimball, 58 111. 58.

Indiana.—Kopelke v. Kopelke, 112 Ind. 435,

13 N. E. 695.

Massachusetts.— Ives v. Farmers' Bank, 2
Allen (Mass.) 236; Ayer v. Tilden, 15 Gray
(Mass.) 178, 77 Am. Dec. 355; Wood v. Corl,

i Mete. (Mass.) 203.

Tennessee.—Green v. Bond, 5 Sneed (Tenn.)

328.

Canada.—Cloyes v. Chapman, 27 U. C. C. P.

22; GrifBn v. Judson, 12 U. C. C. P. 430.

And the jury should be directed, as a mat-
ter of law, to allow such rate when allowing
interest in the nature of damages, from the

maturity of the note to the entry of judg-

ment. Montgomery v. Boucher, 14 U. C. C. P.

45.

79. Mr. Justice Story maintains the view
that the bill bears interest at the rate of the
place of indorsement. Story Confl. L. § 314
[cited in Gibbs v. Fremont, 9 Exch. 25, 17
Jur. 820, 22 L. J. Exch. 302, 1 Wkly. Rep.
482, 20 Eng. L. & Eq. 555]. But Pardessus,
Cours de Droit Commercial, pt. vii, tit. 7, c.

2, art. 1500 [cited in Gibbs v. Fremont, 9

Exch. 25, 17 Jur. 820, 22 L. J. Exch. 302, 1

Wkly. Rep. 482, 20 Eng. L. & Eq. 555],
maintains the contrary view.

But this is largely a question of the inten-
tion of the parties, for it has been held that
in the case of every negotiable instrument
there are as many separate contracts as there
are indorsements, each being governed by the
law of the place where made, unless the in-

tention is to negotiate the instrument else-

where. Cook V. Litchfield, 9 N. Y. 279 [re-

versing 5 Sandf. (N. Y.) 330] ; Allen v. Mer-
chants' Bank, 22 Wend. (N. Y.) 215, 34
Am. Deo. 289; Aymar v. Sheldon, 12 Wend.
(N. Y.) 439, 27 Am. Dec. 137; Spies v.

National City Bank, 29 N. Y. L. J. 17.

80. Woodruff v. Hill, 116 Mass. 310.

81. Alabama.— Evans v. Irvin, 1 Port.
(Ala.) 390; Evans v. Clark, 1 Port. (Ala.)

388.

Kentucky.—^ Brown v. Todd, 16 Ky. L.

Rep. 697, 29. S. W. 621.

Louisiana.— Hawley v. Sloo, 12 La. Ann.
815.

Massachusetts.— Holmes v. Manning, (Mass.
1888) 19 N. E. 25.

Mississippi.— Swett v. Dodge, 4 Sm. & M.
(Miss.) 667.

Nebraska.— Joslin v. Miller, 14 Nebr. 91,

15 N. W. 214; Olmsted v. New England
Mortg. Security Co., 11 Nebr. 487, 9 N. W.
650.

New Jersey.—^Hopkins v. Miller, 17 N. J. L.

185.

New York.— Lewis v. IngersoU, 3 Abb.
Dec. (N. Y.) 55, 1 Keyes (N. Y.) 347; Foden
V. Sharp, 4 Johns. (N. Y.) 183; Spies v.

National City Bank, 29 N. Y. L. J. 17.

North Oa/rolina.— Davis v. Coleman, 29
N. C. 424.

[XIV, G, 4, e, (iv), (b)]
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of interest there cannot be judicially known in another jurisdictioD, it becomes a
matter of proof like any otner material fact.®

(o) As Affected hy Place of Payment. Where no place of payment is stipu-

lated, the law of the place where the contract was made will govern as to the
rate and the rule for casting interest ; ^ where, however, a note made in one juris-

diction is payable in another, it bears interest according to the lawful rate in the
place where it is payable, unless a different rate is specified in the contract.^ So
a bill of exchange drawn on a resident of a foreign state and accepted there is

governed as to interest by the laws of such state, inasmuch as it is impliedly pay-
able there.^

(d) Questions of La/w and Fact. The question as to which rate of interest

is to be adopted is purely a question of law upon which the judge should instruct

South Carolina.— Winthrop v. Pepoon, 1

Bay (S. C.) 468.

United States.— Lanusse v. Barker, 3

Wheat. (U. S.) 101, 4 L. ed. 343; Ex p.

Heidelback, 2 Lowell (U. S.) 526, 11 Fed.
Cas. No. 6,322, 9 Chic. Leg. N. 183, 1 Cine.

L. Bui. 21, 23 Int. Rev. Eec. 73, 15 Nat.
Bankr. Reg. 495 ; JaflFray v. Dennis, 2 Wash.
(U. S.) 253, 13 Fed. Cas. No. 7,171; Cowqua
V. Lauderbrun, 1 Wash. (U. S.) 521, 6 Fed.
Cas. No. 3,299.

82. Dickinson v. Mobile Branch Bank, 12
Ala. 54; Dunn v. Clement, 2 Ala. 392; Paw-
ling V. Sartain, 4 J. J. 'Marsh. (Ky.) 238;
Ingraham v. Arnold, 1 J. J. Marsh. (Ky.)
406; Swett v. Dodge, 4 Sm. & M. (Miss.)

667; Genet v. Delaware, etc.. Canal Co., 163
N. Y. 173, 57 N. E. 297; Spies v. National
City Bank, 29 N. Y. L. J. 17. And it has
been held that in the absence of an allega-

tion and proof of the rate of interest at the
place of payment no interest can be allowed.
Wheeler v. Pope, 5 Tex. 262. It is error to
take judgment by default and compute the
interest by the law of the forum, if the note
in action was payable elsewhere. Dunn v.

Clement, 2 Ala. 392 ; Peacock v. Banks, Minor
(Ala.) 387.

83. Massachusetts.— Von Hemert v. Por-
ter, 11 Mete. (Mass.) 210; Winthrop v.

Carleton, 12 Mass. 4.

New Hampshire.— Chase v. Dow, 47 N. H.
405.

New York.— Sehofield v. Day, 20 Johns.
(N. Y. ) 102; Fanning v. Consequa, 17 Johns.
(N. Y.) 511, 8 Am. Dee. 442; Chapman v.

Robertson, 6 Paige (N. Y.) 627, 31 Am. Dec.
264 note.

Texas.— Burton v. Anderson, 1 Tex. 93.

United States.— Boyce v. Edwards, 4 Pet.

(U. S.) Ill, 7 L. ed. 799; De Wolf v. John-
son, 10 Wheat. (U. S.) 367, 6 L. ed. 343;
Courtois V. Carpentier, 1 Wash. (U. S.) 376,
6 Fed. Cas. No. 3,286.

EngVmd.— Gibbs v. Fremont, 9 Exch. 25,
17 Jur. 820, 22 L. J. Exch. 302, 1 Wkly. Rep.
482, 20 Eng. L. & Eq. 555.

84. Alabama.— Hunt v. Hall, 37 Ala. 702;
Dickinson v. Mobile Branch Bank, 12 Ala.

54; Hanrick v. Andrews, 9 Port. (Ala.) 9.

Arkansas.— Clarke v. Taylor, 69 Ark. 612,

65 S. W. 110.
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Illinois.— Guignon v. Union Trust Co., 156
111. 135, 40 N. E. 556, 47 Am. St. Rep. 186.

Louisiana.— Howard v. Branner, 23 La.
Ann. 369; Hawley v. Sloo, 12 La. Ann. 815.

Mississippi.— Swett v. Dodge, 4 Sm. & M.
(Miss.) 667.

New Hampshire.— Chase v. Dow, 47 N. H.
405.

New Jersey.— Healy v. Gforman, 15 N. J. L.
328.

New York.— Scofield v. Day, 20 Johns.
(N. Y.) 102; Fanning v. Consequa, 17 Johns.
(N. Y.) 511, 8 Am. Dec. 442.

Tennessee.— Cooper v. Sandford, 4 Yerg.
(Tenn.) 452, 26 Am. Dec. 239.

repass.— Whitlock v. Castro, 22 Tex. 108;
Summers v. Mills, 21 Tex. 77.

Vermont.—Austin v. Imus, 23 Vt. 286;
Peck V. Mayo, 14 Vt. 33, 39 Am. Dec. 205.

United States.— Bushby v. Camac, 4 Wash.
(U. S.) 296, 4 Fed. Cas. No. 2,226.

England.— Cooper v. Waldegrave, 2 Beav.
282, 17 Eng. Ch. 282; Bodily v. Bellamy, 2

Burr. 1094, 1 W. Bl. 267.

Compare Jones v. McNealy, 114 Ga. 393, 40
S. E. 248, holding that when the present
value of notes maturing in the future, and
including in the amounts named therein both
principal and interest at a stipulated rate, is

to be ascertained, such value should be ar-

rived at by taking into account the amount
of interest actually embraced in the notes

and not by diseoimting them in accord with
the legal rate of interest prevailing in the

jurisdiction where the notes are payable.

The legal rate of interest where the con-

tract was made and is payaMe will govern,

although the remedy is sought in another

jurisdiction. Lanusse v. Barker, 3 Wheat.

(U. S.) 101, 4 L. ed. 343.

85. MuUe V. Morris, 2 Pa. St. 85; Able v.

McMurray, 10 Tex. 350; Illinois Bank v.

Brady, 3 McLean (U. S.) 268, 2 Fed. Cas.

No. 888. But compare Gibbs i'. Fremont, 9

Exch. 25, 17 Jur. 820, 22 L. J. Exch. 302, 1

Wkly. Rep. 482, 20 Eng. L. & Eq. 555, where
it is held that if a bill of exchange, on the

face of which no interest is reserved, is drawn
in one country payable in another, the drawer
is liable on its dishonor to pay as damages
interest at the current rate in the country

where the bill was drawn.
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the jury.^ But the amount of interest in each place and the question as to

whether any damage has been sustained requiring the payment of interest at all

are questions of fact to be determined by the jury on the evidence.^

d. Time and Computation— (i) Rmokoned From Date. Where a bill or

note by its terms is payable at a future day with interest, the interest runs from
the date of the instrument, and in the absence of words showing a different inten-

tion of the parties should be reckoned accordingly, for the paper would bear

interest from maturity, even without the words " with interest." ^ And where it

is stipulated that a note shall draw interest if not paid at maturity, the interest

will be reckoned from the date of the note in case of default,^' but not if the

note is paid at maturity.*"

(n) Reckoned Fsom Maturity. If by its terms a note made payable on a

future day is to bear interest after maturity it is error to reckon interest from the

date of the instrument ; '' and if interest be not expressly reserved and the paper
matures at a time certain or at sight it will draw interest from its maturity by
operation of law without prior demand,*^ unless the non-payment has been occa^

86. Gibbs v. Fremont, 9 Exch. 25, 17 Jur.

820, 22 L. J. Exch. 302, 1 Wkly. Rep. 482, 20
Eng. L. & Eq. 555.

87. Gibbs v. Fremont, ^ Exch. 25, 17 Jur.

820, 22 L. J. Exch. 302, 1 Wkly. Rep. 482,

20 Eng. L. & Eq. 555.

88. Alabama.— Campbell Printing-Press,

etc., Co. V. Jones, 79 Ala. 475. But see

Boddie v. Ely, 3 Stew. (Ala.) 182; Henry v.

Thompson, Minor (Ala.) 209; Fugua v. Car-
riel. Minor (Ala.) 170, 12 Am. Dec. 46;
Dinsmore v. Hand, Minor (Ala.) 126 (where
it was held that interest before maturity was
in the nature of a penalty and could not be

recovered)

.

Arkansas.—Inglish v. Watkins, 4 Ark. 199;

Dickinson v. Tunstall, 4 Ark. 170.

California.— Dewey v. Bowman, 8 Cal. 145

;

Kohler v. Smith, 2 Cal. 597, 56 Am. Dec. 326.

And compare Garthwaite v. Tulare Bank, 134
Cal. 237, 66 Pac. 326, construing Cal. Civ.

Code, §§ 3116, 3177.

Colorado.— Salazar v. Taylor, 18 Colo. 538,

33 Pac. 369.

Connecticut.— Washband v. Washband, 24

Conn. 500.

Illinois.— Belford v. Beatty, 145 111. 414,

34 N. E. 254; Cisne v. Chidester, 85 111. 523;
Williams v. Baker, 67 111. 238.

Indiana.— Kimmell v. Burns, 84 Ind. 370

;

Haekenberry v. Shaw, 11 Ind. 392; Kilgore
V. Powers, 5 Blackf. (Ind.) 22.

Iowa.— Horn v. Nash, 1 Iowa 204, 63 Am.
Dec. 437.

Kentucky.— Miller v. Cavanaugh, 99 Ky.
377, 18 Ky. L. Rep. 183, 35 S. W. 920, 59
Am. St. Rep. 463; Winn v. Young, 1 J. J.

Marsh. (Ky.) 51, 19 Am. Dec. 52.

Louisiana.— Luzenberg v. Cleveland, 19
La. Ann. 473; Bogan v. Calhoun, 19 La. Ann.
472.

Missouri.— Pittman v. Barret, 34 Mo. 84;
Green v. Kennedy, 6 Mo. App. 577.

North Oarohna.—Gholson v. King, 79 N. C.

162.

Tennessee.— Smith f. Goodlett, 92 Tenn.
230, 21 S. W. 106.

Bnglamd.— Rofifey v. Greenwell, 10 A. & E.

222, 37 E. C. L. 137; Richards v. Richards,
2 B. & Ad. 447, 9 L. J. K. B. O. S. 319, 22
E. C. L. 190; Doman v. Dobden, R. & M. 381,

21 E. C. L. 774; Kennerly v. 2Sfash, 1 Stark.

452, 2 E. C. L. 174.

89. California.— Main v. Casserly, 67 Cal.

127, 7 Pac. 426.

Indiana.— Haekenberry v. Shaw, 1 1 Ind.

392; Horner v. Hunt, 1 Blackf. (Ind.) 213;
Gully V. Remy, 1 Blackf. (Ind.) 69. But see

Billingsly v. Gaboon, 7 Ind. 184.

Iowa.— Horn v. Nash, 1 Iowa 204, 63 Am.
Dec. 437 ; Parvin v. Hoopes, Morr. ( Iowa

)

294.

MassacJiAisetts.—Daggett i;. Pratt, 15 Mass.
177.

Michigan,.— Flanders v. Chamberlain, 24
Mich. 305.

South Ga/rolina.— Satterwhite v. McKie,
Harp. (S. C.) 397.

90. Parker v. Plymeii, 23 Kan. 402.

91. Stayner v. Knowler, 82 Ind. 157.

92. Arkansas.— Joyner v. Turner, 19 Ark.
690.

Iowa.— Butcher v. Brand, 6 Iowa 235.

Kentucky.—Carr v. Robinson, 8 Bush (Ky.)

269; Pollard v. Yoder, 2 A. K. Marsh. (Ky.)
264.

Louisiana.—^Hughes v. Mattes, 104 La. 231,
28 So. 1009; Buckley v. Seymour, 30 La. Ann.
1341; Collins v. Sabatier, 19 La. Ann. 299;
Gay V. Kendig, 2 Rob. (La.) 472; Con-
solidated Assoc. Bank v. Foucher, 9 La.
476.

Maine.— Swett v. Hooper, 62 Me. 54.

Minnesota.— Owsley v. Greenwood, 18
Minn. 429.

Pennsylvania.— Jacobs v. Adams, 1 Dall.
(Pa.) 52, 1 L. ed. 33.

Texas.— Roberts v. Smith, 64 Tex. 94, 53
Am. Rep. 744.

Utah.— McCauley v. Leavitt, 10 Utah 91,

37 Pac. 164.

Vermont.— Gage v. McSweeney, 74 Vt. 370,
52 Atl. 969.

United States.— In re Bartenbach, 2 Fed.
Cas. No. 1,068, 2 Amer. L. T. Rep. N. S. 33,
11 Nat. Bankr. Reg. 61.

[XIV, G, 4, d, (n)]
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sioned by the negligence of the holder," in which case the jury would be justified

ill refusing to allow interest.**

(hi) Suspension— War. Where an instrument matures during a state of
war, and the parties are alien enemies, it seems ^ that the running of interest after

maturity is suspended during the subsequent continuance of the war, although
interest is stipulated in the contract.^ But the rule does not apply where during
the war there was a known agent of the creditor appointed to receive the money
and resident within the same jurisdiction with the debtoi'.'''

(iv) The Mode OF Computation— (a) Simple Interest— (1) No Payaients
Made. The proper mode is to compute from the time when the note begins to

draw interest up to the time of rendering the judgment or decree.**

(2) Partial Payments Made. The payment is first to apply to the discharge

of the interest due ; if the payment exceeds the interest the surplus goes toward
discharging the principal, and the subsequent interest is to be computed on the

balance of the principal remaining due; but if the payment be less than the
interest due the surplus of interest must not be taken to augment the principal.

In other words interest continues on the former principal until the period when
the payments, taken together, exceed the interest due, and then the surplus of

payment is to be applied to the discharge of the principal and interest is to be
computed on the balance as before mentioned." «

(b) Compound, Interest. Where it is consistent with the course of dealing

between the parties, or they have contracted so to do, they may make periodic

rests in their account and charge interest on the balance thus struck, and that

England,.— Lithgow v. Lyon, Coop. 29, 10

Eng. Ch. 29 ; Laing v. Stone, 2 M. & R. 561

;

Lowndes v. Collens, 17 Ves. Jr. 27.

A note payable one year after the maker's
death draws interest from the expiration of
one year from his death, and not from the
date of his death. Randall v. Grant, 59 N. Y.
App. Div. 485, 69 N. Y. Suppl. 221.

If a note is payable at any time during a
given month, but on no particular day, it

will draw interest from the last day of the
month. Pollard x>. Yoder, 2 A. K. Marsh.
(Ky.) 264.

On a promissory note payable on demand,
where there is no proof of any agreement for

interest, the plaintiff is entitled to interest

only from the day of issuing the writ of

summons. Pierce v. Fothergill, 2 Bing. N.
Cas. 167, 1 Hodges 251, 2 Scott 334,

"

E. C. L. 485.

93. Gage t). McSweeney, 74 Vt. 370,

Atl. 969 ; Lithgow v. Lyon, Coop. 29, 10 Eng.
Ch. 29; Laing v. Stone, 2 M. & R. 561.

But if the holder has agreed not to sue
the maker as long as he considered the claim
safe, interest should be computed from ma-
turity. RoUman v. Baker, 5 Humphr. (Tenn.)

406.

From time of default.— It has been held,

however, that if the holder of a note omits
to present it for payment at maturity, and
there is no stipulation in it for the payment
of interest, he can recover interest only from
the time when the debtor was put in default.

Bradford v. Cooper, 1 La. Ann. 325.

Where holder has died.— If there is no one
legally entitled to receive payment at ma-
turity, as where the holder has died and no

[XIV, G, 4, d, (ii)]
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52

personal representative has been appointed,
no interest will accrue until a lawful demand
can be made. Murray v. East India Co., 5
B. & Aid. 204, 24 Rev. Rep. 325, 7 E. C. L.
118.

94. Cameron v. Smith, 2 B. & Aid. 305, 20
Rev. Rep. 444; Du Belloix v. Waterpark, 1

D. & R. 16, 16 E. C. L. 12.

95. /iZimois.—Yeaton v. Berney, 62 111. 61.

Iowa.— Griffith v. Lovell, 26 Iowa 226.

Ma/ryland.— Paul v. Christie, 4 Harr. & M.
(Md.) 161.

South Carolina.— Nielson v. Rutledge, 1

Desauss. (S. C.) 194.

Tennessee.—Gates v. Union Bank, 12 Heisk.
(Tenn.) 325.

Texas.— Spencer v. Brower, 32 Tex. 663, 5
Am. Rep. 254.

United States.— Shortridge v. Mason, 22
Fed. Cas. No. 12,812.

96. Mayer v. Reed, 37 Ga. 482; Hoare v.

Allen, 2 Dall. (Pa.) 102, 1 L. ed. 307; Brewer
V. Hastie, 3 Call (Va.) 22; Hiatt v. Brown,
15 Wall. (U. S.) 177, 21 L. ed. 128; Conn
V. Penn, Pet. C. C. (U. S.) 496, 6 Fed. Cas.

No. 3,104. See, generally, Interest.

97. Ward v. Smith, 7 Wall. (U. S.) 447,

19 L. ed. 207 ; Denniston v. Imbrie, 3 Wash.
(U. S.) 396, 7 Fed. Cas. No. 3,802.

98. Barker v. International Bank, 80 111.

96.

99. Alabama.—McQueen v. Whetstone, 127
Ala. 417, 30 So. 548.

Missouri.— Call v. Moll, 89 Mo. App. 386.

New Hampshire.— Townsend v. Riley, 46
N. H. 300; Folsom v. Plumer, 43 N. H. 469.

New York.— Connecticut v. Jackson, 1

Johns. Ch. (N. Y.) 13, 7 Am. Dec. 471.
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mode of charging interest is not unlawful on the ground of usury.' According
to one view, where a note is made payable in a certain number of years, with
interest payable annually, interest cannot be charged on the unpaid instalments of

interest, unless an action to recover the interest ^ is brought before the principal

falls due ;
* but on the other hand it has been held that where interest is payable

annually or at other stated periods it bears simple interest from the time it falls

due until paid, although in no case can the interest upon interest be made to bear
interest.* A third view is that a valid agreement cannot be made in advance for

the payment of interest on interest.' But a new note or other contract may be
made for interest on arrears of interest without being open to the defense of

Permayloamia.— Penrose v. Hart, 1 Dall.
(Pa.) 378, 1 L. ed. 185; Tracy v. Wikoff, 1

Dall. (Pa.) 124, 1 L. ed. 65.

Utah.— Perry v. Taylor, 1 Utah 63.

1. Page V. Williams, 54 Cal. 562; Eaton
V. Bell, 5 B. & Aid. 34, 7 E. C. L. 30; Bruce
V. Hunter, 3 Campb. 467.

Interest may be lecoveied upon the arrears

of interest due if there is an express promise
to pay such interest. Rose v. Bridgeport, 17

Conn. 243.

In the case of notes due guardians, it has
been said that the mode of compounding in-

terest is to make annual rests, making the

aggregate principal and interest due at the
end of any particular year a capital sum
bearing lawful interest thenceforward, and
so on from year to year. Little v. Anderson,
71 N". C. 190; Ford v. Vandyke, 33 N. C. 227.

2. But if the action to recover the interest

is brought before the principal becomes due,

simple interest may then be recovered on the
inslalment of interest for which the action is

brought. Bannister v. Roberts, 35 Me. 75

;

Greenleaf v. Kellogg, 2 Mass. 568.

3. Illinois.— Iieonard v. Villars, 23 111.

377.

Maine.— Stickney v. Jordan, 58 Me. 106,

4 Am. Rep. 251; Kittredge v. McLaughlin, 38
Me. 513; Bannister v. Roberts, 35 Me. 75;
Doe V. Warren, 7 Me. 48.

Massachusetts.— Ferry v. Ferry, 2 Cush.

(Mass.) 92; Von Hemert v. Porter, 11 Mete.

(Mass.) 210; Wilcox v. Howland, 23 Pick.

(Mass.) 167; Dean v. Williams, 17 Mass.

417; Hastings v. Wiswall, 8 Mass. 455.

Nebraska.— Mathews v. Toogood, 23 Nebr.

536, 37 N. W. 265, 8 Am. St. Rep. 131.

New York.— Van Benschooten v. Lawson,
6 Johns. Ch. (N. Y.) 313, 10 Am. Dec. 333;

Connecticut v. Jackson, 1 Johns. Ch. (N. Y.)

13, 7 Am. Deo. 471.

Pennsylvwnia.— Stokely v. Thompson, 34
Pa. St. 210.

TetDOS.— Pridgen v. Bonner, 28 Tex. 799.

Virginia.— Pindall v. Marietta Bank, 10

Leigh (Va.) 481.

4. Arkansas.— Vaughan v. Kennan, 38

Ark. 114.

Dakota.— Hovey v. Edmison, 3 Dak. 449,

22 N. W. 594.

Georgia.— Neel v. Young, 78 6a. 342.

Iowa.— Preston v. Walker, 26 Iowa 205,

96 Am. Deo. 140; Aspinwall v. Blake, 25
Iowa 319.

Kentucky.— Talliaferro v. King, 9 Dana
(Ky.) 331, 35 Am. Dec. 140.

New HampsHre.— Townsend v. Riley, 46
N. H. 300; Little v. Riley, 43 N. H. 109;
Peirce v. Rowe, 1 N. H. 179.

North Carolina.— Knight v. Braswell, 70
N. 0. 709; Bledsoe v. Nixon, 69 N. C. 89, 12
Am. Rep. 642.

Ohio.— Cook V. Courtright, 40 Ohio St.

248, 48 Am. Rep. 681; Anketel v. Converse,
17 Ohio St. 11, 91 Am. Dec. 115.

Rhode Island.— Wheaton v. Pike, 9 R. I.

132, 98 Am. Dec. 377, 11 Am. Rep. 227;
National Exch. Bank v. Hartford, etc., R. Co.,

8 R. I. 375, 91 Am. Dec. 237, 5 Am. Rep. 582.
South Carolina.— Doig v. Barkley, 3 Rich.

(S. C.) 125, 45 Am. Dec. 762; O'Neall v.

Sims, 1 Strobh. (S. C.) 115; Singleton v.

Lewis, 2 Hill (S. C.) 408; Wright v. Eaves,
10 Rich. Eq. (S. C.) 582.

Texas.—Angel v. Miller, 90 Tex. 505, 39
S. W. 916; Lewis v. Paschal, 37 Tex. 315.

Vermont.—Austin v. Imus, 23 Vt. 286;
Catlin V. Lyman, 16 Vt. 44.

Under the Michigan statute, interest may
be computed on any defaulted instalment oif

interest, when so provided in the written con-

tract, at the rate therein specified, but not
otherwise. Rix v. Strauts, 59 Mich. 364, 26
N. W. 638; Morgan v. Michigan Air-Line R.
Co., 57 Mich. 430, 25 N. W. 161, 26 N. W.
865. But prior to the statute this could not
be done, even by agreement of the parties.

Hoyle V. Page, 41 Mich. 533, 2 N. W. 665.

In Nebraska a provision in the note that
interest not paid when due shall bear inter-

est is valid when the whole interest so re-

served does not exceed ten per cent simple
interest. Hallam v. Telleren, 55 Nebr. 255,

75 N. W. 560; Lewis Invest. Co. v. Boyd, 48
Nebr. 604, 67 N. W. 456; Richardson v.

Campbell, 34 Nebr. 181, 51 N. W. 753, 33

Am. St. Rep. 633; Murtagh v. Thompson, 28
Nebr. 358, 44 N. W. 451; Mathews v. Too-
good, 25 Nebr. 99, 41 N. W. 130.

5. Colorado.— Hochmark v. Richler, 16
Colo. 263, 26 Pae. 818.

Illinois.— Bowman v. Neely, 137 111. 443,

37 N. E. 758.

Mississippi.— Perkins v. Coleman, 51 Miss.

298.

Nebraska.— Mathews v Toogood, 23 Nebr.
536, 37 N. W. 265, 8 Am. St. Rep. 131.

New York.— Stewa-t v. Petree, 55 N. Y.
621; Forman v. Forman, 17 How. Pr. (N. Y.)

[XIV, G, 4, d. (IV). (b)]
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usury.* So, if, after interest has become due, an account is stated, making rests,

it is lawful.'

(v) The Rule as to Demand Notes. If a note is payable on demand, with
lawful interest, it will carry interest from date and not merely from maturity,*

and if it is payable on demand after a specified date, with interest thereafter at a

certain rate, it will bear interest from such date, although demand be not made
until a later date.' But bank-notes bear interest only from the time of demand ;

'"

and demand notes, without express reservation of interest, bear interest from
demand only," or from the commencement of the action, which is demand, if no

265; Toll V. Hiller, 11 Paige (N. Y.) 228;
Van Benschooten t>. Lawson, 6 Johns. Ch.

(N. y.) 313, 10 Am. Dec. 333; Connecticut
V. Jackson, 1 Johns. Ch. (N. \.) 13, 7 Am.
Dec. 471.

Vermont.— Catlin v. Lyman, 16 Vt. 44.

England.— Thornhill v. Evans, 2 Atk. 330,

9 Mod. 331, 26 Eng. E«print 601 ; Chambers
V. Goldwin, 9 Ves. Jr. 254; Waring v. Cun-
liffe, 1 Ves. Jr. 99, 1 Rev. Rep. 88.

In Connecticut interest may be recovered
on arrears of interest due if there is an ex-

press promise to pay such interest. Hubbard
V. Callahan, 42 Conn. 524, 19 Am. Rep. 564;
Rose V. Bridgeport, 17 Conn. 243.

6. Alabama.— Stickney v. Moore, 108 Ala.

590, 19 So. 76 ; Ginn v. New England Mortg.
Security Co., 92 Ala. 135, 8 So. 388.

IlUnois.— Telford v. Garrels, 132 111. 550,

24 N. E. 573; Harper v. Ely, 70 111. 581.

Massachusetts.— Ferry v. Ferry, 2 Cush.

(Mass.) 92; Wilcox v. Howland, 23 Pick.

(Mass.) 167.

Missouri.— Jasper County v. Tavis, 76 Mo.
13.

New York.— Stewart v. Petree, 55 N. Y.

621.

United States.— Pana v. Bowler, 107 U. S.

529, 2 S. Ct. 704, 27 L. ed. 424; Aurora v.

West, 7 Wall. (U. S.) 82, 19 L. ed. 42.

Reason for rule.— For where a new note

is given for the interest it is thereby con-

verted into capital and may rightfully be

given with interest. Ferry v. Ferry, 2 Gush.

(Mass.) 92; Wilcox v. Howland, 23 Pick.

(Mass.) 167.

7. Ferry v. Ferry, 2 Cush. (Mass.) 92;
Eaton V. Bell, 5 B. & Aid. 34, 7 E. C. L. 30.

8. Arkansas.— Causin v. Taylor, 4 Ark.

408 ; Pullen v. Chase, 4 Ark. 210.

IlUnois.— Packer v. Roberts, 40 111. App.
613 [affirmed in 140 111. 9, 29 N. E. 668].

Kentucky.— Whitton v. Swope, 1 Litt.

(Ky.) 160.

Maine.— Colby v. Bunker, 68 Me. 524;

Paine v. Caswell, 68 Me. 80, 28 Am. Rep. 21.

Massachusetts.— FioctoT v. Whitcomb, 137

Mass. 303.

New York.— Gaylord v. Van Loan, 15

Wend. (N. Y.) 308.

TeTOS.— Henry v. Roe, 83 Tex. 446, 18

S. W. 806.

United States.—'Pate v. Gray, Hempst.
(U. S.) 155, 18 Fed. Cas. No. 10,794o.

England.— Hopper v. Richmond, 1 Stark.

607, 2 E. C. L. 193.
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Canada.— Bajcter v. Robinson, 2 Rev. L6g.
439.

9. Larrabee v. Southard, 95 Me. 385, 50
Atl. 20.

10. Ringo V. Biscoe, 13 Ark. 563; In re

State Bank, 60 Pa. St. 471.

And if no demand is made before the order

to wind up the banking company no interest
can be recovered. In re Herefordshire Bank-
ing Co., L. R. 4 5q. 250, 36 L. J. Ch. 806,

15 Wkly. Rep. 1056.

But the closing of the doors of a bank dis-

penses with formal demand and interest will

run from that time. In re East of England
Banking Co., L. R. 6 Eq. 368 [affirming L. R.

4 Ch. 14, 38 L. J. Ch. 121, 19 L. T. Rep.
N. S. 299, 17 Wkly. Rep. 18].

11. Alahama.— Hunter v. Wood, 54 Ala.

71; Maxcy v. Knight, 18 Ala. 300.

District of Columbia.— Corcoran v. Chesa-
peake, etc., Canal Co., 1 MacArthur (D. C.)

358.

IlUnois.— Niblack v. Park Nat. Bank, 169

111. 517, 48 N. E. 438, 61 Am. St. R«p. 203,

39 L. R. A. 159; Wallace v. Wallace, 8 HI.

App. 69.

Indiana.— Goodwin v. Hazzard, Smith
(Ind.) .S20.

Kentucky.— Nelson v. Cartmel, 6 Dana
(Ky.) 7; Gore v. Buck, 1 T. B. Mon. (Ky.)

209; Dillon v. Dudley, 1 A. K. Marsh. (Ky.)

66; Bartlett v. Marshall, 2 Bibb. (Ky.) 467.

Michigan.— Nye v. Lotfirop, 94 Mich. 411,

54 N. W. 178.

New Jersey.— Adams v. Adams, 55 N. J.

Eq. 42, 35 Atl. 827.

New York.— Bishop v. Sniffen, 1 Daly

(N. Y.) 155; Sanford v. Crocheron, 8 N. Y.

Civ. Proc. 146.

Pennsylvania.— Breyfogle v. Beckley, 16

Serg. & R. (Pa.) 264; Rayne v. Guthrie,

Add. (Pa.) 137.

South Carolina.— Schmidt v. Limehouse, 2

Bailey (S. C.) 276; Cannon v. Beggs, 1 Mc-
Cord (S. C.) 370, 10 Am. Dec. 677.

England.— Barough v. White, 4 B. & C.

325, 10 E. C. L. 600, 2 C. & P. 81, 12 E. C. L.

420, 6 D. & R. 379, 3 L. J. K. B. 0. S. 227;

Farquhar v. Morris, 7 T. R. 124; Upton v.

Ferrers, 5 Ves. Jr. 801, 5 Rev. Rep. 167.

Canada.— UatA v. Palmer, 21 U. C. Q. B.

49.

When payments have been made.— Al-

though interest does not usually run until

demand made upon such a note, yet where
payments have been made on account the
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previous demand has been made ;
^' and so of an order drawn upon a countj

treasurer ^' or a draft drawn upon the treasurer of a private corporation." But 8

note for money without specifying the time of payment is payable presently and

not on demand, and therefore bears interest from its date,^* and by statute in

some jurisdictions even a demand note will bear interest from date."

e. Action For Interest— (i) In Qsneraz. Assumpsit " lies for the interesf

due on a promissory note, by which the interest is payable annually, although the

principal is not yet payable.^^ Where a note is payable in instalments, with inter

est, the interest on each instalment becomes due with that instalment.^'

(ii) Splitting Actions.^ If the principal is due the demand for principal

and interest is an entire one and cannot be split so as to allow a recovery for the

interest alone.^' And it has been held that after payment of the principal of a

debt an action will not lie to recover the interest.^

5. Exchange and Reexchange— a. In General. Independently of any statu-

tory provision or immemorial usage ^ to the contrary, the amount recoverable as

reexchange ^ is the sum expressed on the face of the bill, together with interest

and expenses, at the rate of exchange ^ on the day of dishonor, in the currency

jury should presume that they were made in

consequence of a demand, and interest on the
balance will then accrue. Hard v. Palmer,
21 U. C. Q. B. 49.

13. Gore i;. Buck, 1 T. B. Mon. (Ky.) 209;
Patrick v. Clay, 4 Bibb (Ky.) 246; Bartlett

V. Marshall, 2 Bibb (Ky.) 467; Hunt v.

Nevers, 15 Pick. (Mass.) 500, 26 Am. Dec.

616; Pierce v. Fothergill, 2 Bing. N. Cas.

167, 1 Hodges 251, 2 Scott 334, 29 E. C. L.

485 ; Clervoux v. Pigeon, 32 L. C. Jur. 236.

The rule applies to a due-bill, or " I U "

as well as to a, promissory note. Gay v.

Rooke, 151 Mass. 115, 23 N. E. 835, 21 Am.
St. Rep. 434, 7 L. R. A. 392.

In case of default interest before suit can-

not be given without a jury to find the fact

of a previous demand. Patrick v. Clay, 4
Bibb (Ky.) 246.

13. Yellowly v. Pitt County, 73 N. C. 164.

14. English v. Indiana Asbury University,

6 Ind. 437.

15. Francis v. Castleman, 4 Bibb (Ky.)

282; Purdy v. Philips, 11 N. Y. 406; Gay-
lord V. Van Loan, 15 Wend. (N. Y.) 308;
Wenman v. Mohawk Ins. Co., 13 Wend.
(N.Y.) 267, 28 Am. Dec. 464; Rensselaer

Glass Factory v. Reid, 5 Cow. (N. Y.) 587;
Farquhar v. Morris, 7 T. R. 124.

16. Walker v. Wills, 5 Ark. 166; Pullen
V. Chase, 4 Ark. 210; Edgmon v. Ashelby, 76
111. 161.

17. See, generally. Assumpsit, Action of.

18. Cooley v. Rose, 3 Mass. 221. Upon a
note for money payable at a future day,

whether in an entire sum or by instalments,

with interest to be paid annually, the inter-

est which may have accrued in any year may
be recovered if sued for before the pay day
on the principal. Bannister v. Roberts, 35

Me. 75.

19. Saunders v. McCarthy, 8 Allen (Mass.)

42; Ewer v. Myriek, 1 Cush. (Mass.) 16;

Bander v. Bander, 7 Barb. (N. Y.) 560.

20. See, generally, Joindek and Splitting
or Aotions.

21. EUerbe v. Troy, 58 Ala. 143; Howe v.

Bradley, 19 Me. 31; Johnson v. Brannan, 6

Johns. (N. Y.) 268.

22. Stevens v. Barringer, 13 Wend. (N.Y.)
639 ; Moore v. Fuller, 47 N. C. 205.

So also if the principal sum due on a pro-

tested bill has been recovered and the judg-
ment satisfied damages cannot be recovered

in another action. Kenner v. Kennedy, 4

Harr. & J. (Md.) 240.

But where, at the maturity of a bill, a new
bill is given and the old one is retained ex-

pressly for the arrears of interest not covered

by the new bill, an action may be brought
on the original bill to recover the interest

after the new bill is paid and the principal

thus discharged. Lumley v. Musgrave, A

Bing. N. Cas. 9, 33 E. C. L. 569.

23. See infra, XIV, G, 5, b.

24. "Exchange" and "reexchange."— Tht
term " exchange " is used to designate tht

market value, in one country, of money t<

be delivered in another; and "reexchange'
means the loss resulting from the dishonoi

of a bill of exchange in a country different

from that in which it was drawn or indorsed

Benjamin Chalm. Bills & N. art. 221.

25. The rate of exchange between twc
places is not exclusively regulated by the ex-

pense of transporting specie from one placi

to the other. The only correct rule is to as

certain the ordinary rate of exchange betweer
the two places, and this is to be establishec

by evidence the same as the value of anj
other thing. Balch v. Colman, 2 McLeai
(U. S.) 85, 2 Fed. Cas. No. 791. That ii

the sum paid for the dishonored bill, to
gether with costs of protest and other dam
ages, is not an indemity in the place when
the bill was drawn. Those sums must b(

paid in the place where the bill was payable
and if the holder is obliged to seek his rem
edy in the place where the bill was drawn oi

indorsed he is entitled to recover an addi
tional sum, to be ascertained by the premiun
on a bill for the full amount drawn wher(

[XIV. G. 5, a]
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of the country where it is payable, and such rate of exchange is a question of fact

to be proved.^ But if the holder had no occasion to transfer money from one
country to another and was not obliged to put himself in funds in the place

where the bill was dishonored, it seems that he is not entitled to reexchange ;
^

and it has been held that one to whom a bill has been remitted in payment of a

precedent debt cannot, in case of protest, recover damages in lieu of reexchange
from the remitter.^ Again, if a state of war existing between the two countries

has interrupted the direct course of exchange, but an indirect course through a
third country exists,'' the bill must be paid by the drawer with exchange by the
indirect course.*"

b. Rate Fixed by Statute or Commereial Osage. In the United States the
rate of reexchange recoverable is generally fixed by statute, but the rates in tlie

different states lack uniformity ;
^' and many cases construing and applying simi-

lar statutes are to be found in the Canadian reports.^ The sum thus allowed is

the dishonored bill was payable and payable
where the latter was drawn or indorsed, as

the case may be, and which would sell where
it is drawn for the sum claimed. U. S. Bank
17. U. S., 2 How. (U. S.) 711, 746, 11 L. ed.

439 453.

26. siise V. Pompe, 8 C. B. N. S. 538, 7

Jur. N. S. 166, 3 L. T. Rep. N. S. 17, 9

Wkly. Rep. 15, 98 E. C. L. 538.

Redraft by law merchant.— By the law
merchant, the holder of the bill may call

upon the drawer or any indorser to make
good the payment of the bill by drawing a
sight bill, called a " redraft," for the sum
necessary to realize at the place of dishonor

the amount of the dishonored bill and the

expenses consequent on its dishonor. Benja-

min Chalm. Bills & N. art. 221 ; Suse v. Pope,
8 C. B. N. S. 538, 7 Jur. N. S. 166, 3 L. T.

Rep. N. S. 17, 9 Wkly. Rep. 15, 98 E. C. L.

538. The whole amount is called in law
Latin " recanibium" in Italian " reoambio"
in French " rechange," and in English " re-

exchange." Byles, J., in Suse v. Pope, 8

C. B. N. S. 538, 7 Jur. N. S. 166, a L. T.

Rep. N. S. 17, 9 Wkly. Rep. 15, 98 E. C. L.

538. And although no redraft be made, the
holder of the dishonored bill is entitled to

recover as damages the amount which it

would have cost him to purchase a redraft

for the amount of the dishonored bill, to-

gether with interest and the necessary ex-

penses of the transaction, at the actual rate

of exchange on the day of dishonor. Bangor
Bank v. Hook, 5 Me. 174; Bryden v. Taylor,
2 Harr. & J. (Md.) 396, 3 Am. Dec. 554;
Greene v. Goddard, 9 Mete. (Mass.) 212;
U. S. Bank v. Daniel, 12 Pet. (U. S.) 32, 9

L. ed. 989; U. S. v. Barker, 1 Paine (U. S.)

156, 24 Fed. Gas. No. 14,517 ;'Zn re Commer-
cial Bank, 36 Ch. D. 522, 57 L. J. Ch. 131,

57 L. T. Rep. N. S. 395, 36 Wkly. Rep. 550;
Auriol V. Thomas, 2 T. R. 52. In Willans v.

Ayers, 3 App. Gas. 133, 146, 47 L. J. P. C.

1, 37 L. T. Rep. N. S. 732, Sir James W.
Colville, speaking for the privy council, said:
" If an ordinary bill of exchange is drawn
in one country upon persons in another and
distant country, the holder who has con-

tracted for the transfer of funds from the

one country to the other almost necessarily

[XIV, G, 5, a]

sustains damage by the dishonour of the
bill. He must take other means to put him-
self in funds in the country where the bill

was payable. Hence the right to ' re-ex-

change,' which is the measure of those dam-

27. Willans v. Ayers, 3 App. Cas. 133, 47
L. J. P. G. 1, 37 L. T. Rep. N. S. 732.

28. Thompson v. Robertson, 4 Johns.
(N. Y.) 27; Kenworthy v. Hopkins, 1 Johns.
Cas. (N. Y.) 107.

29. The exchange is sometimes direct, at
others circuitous, depending in some degree
upon the commercial intercourse between the
countries where the bill is drawn and where
it is made payable. U. S. Bank i;. U. S., 2
How. (U. S.) 711, 746, 11 L. ed. 439, 453.

30. Pollard f. Herries, 3 B. & P. 335.

Where a country is in the enemy's hands
or in a state of blockade it may be left to
the jury to determine as a fact whether there
is any existing rate of exchange to be al-

lowed. De Tastet v. Baring, 2 Gampb. 65,

11 East 265, 10 Rev. Rep. 499. But it has
been held that a drawer will not be relieved
from liability to pay reexchange because the
drawee was forbidden by his government to
make payment to an alien enemy. Mellish v.

Simeon, 2 H. Bl. 378, 3 Rev. Rep. 418.

31. Thus in 1700 an act was passed in

Pennsylvania fixing the rate of reexchange
upon bills drawn upon any part of Europe
at twenty per cent. Francis v. Rucker, Ambl.
672, 27 Eng. Reprint 436. See also Hender-
son V. Allen, 1 Dall. (Pa.) 149, 1 L. ed. 76.

And in 1743 a similar act was passed in

Rhode Island fixing the rate at ten per cent.

Brown v. Van Braam, 3 Dall. (U. S.) 344, 1

L. ed. 629. In South Carolina also the rate
was fixed at ten per cent by an early statute.

Riggs V. Lindsay, 7 Cranch (U. S.) 500, 3

L. ed. 419. And in Maryland at fifteen per
cent. U. S. Bank v. U. S., 2 How. (U. S.)

711, 746, 11 L. ed. 439, 453.

32. Stephens v. Berry, 15 U. G. C. P. 548

;

White V. Baker, 15 U. C. C. P. 292; Judson

V. Griffin, 13 U. C. C. P. 350; American Exoh.
Bank v. McMicken, 8 U. C. C. P. 59; Wilson
r. Aitkin, 5 U. C. C. P. 376 ; Rols v. Winans,
5 U. C. C. P. 185; Greatorex v. Score, &
U. G. L. J. 212; Montreal Bank v. Harrison,
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not given as a penalty for drawing without authority, but as commutation for

interest, damages, and reexchange. It is in truth a liquidation of the damages,

not by the parties but by the law, fixing the compensation for the loss before-

hand, to save time and litigation.^ According to some of the American cases a

fixed rate of reexchange was established by commercial usage ;
^ and in some of

tlie English cases we find allusion made to the custom of allowing a fixed percent-

age by way of liquidated damages in lieu of exchange, reexchange, and other

charges, when bills are returned from the colonies dishonored ; but this does not

apply in the absence of an agreement, express or implied, to allow reexchange.^'

e. Liability of Accepters. It has been held in a number of cases that the

liability for reexchange or statutory damages in lieu thereof applies only to

drawers and indorsers, and does not extend to accepters ;
^ but it seems to be the

better opinion that where a bill is dishonored, the drawer is entitled to recover

from the accepter, or one who for suiBcient consideration has agreed to accept,

not only the amount of the bill and interest, but also all such reasonable expenses

as may have been caused by the dishonor, including the expenses of reexchange.''

4 Ont. Pr. 331; Foster v. Bowes, 2 Ont. Pr.

256; Meyer f. Hutchinson, 16 U. C. Q. B.

476; Royal Bank v. Whittemore, 16 U. C.

Q. B. 429; Nichols v. Eaynes, 6 U. C. Q. B.

273 ; Commercial Bank v. Allan, 5 U. C. Q. B.

O. S. 574; O'Neil v. Perrin, (Mich. T.) 3

Vict. But see now Can. Rev. Stat. (1886),
c. 123.

33. Gibson, C. J., in Lloyd u. McGarr, 3

Pa. St. 474j 482. To same effect see Bangor
Bank c. Hook, 5 Me. 174; Lennig n. Ralston,
23 Pa. St. 137; Allen v. Union Bank, 5

Whart. (Pa.) 420.

Statutory damages in lieu of reexchange.
— In U. S. Bank v. U. S., 2 How. (U. S.)

711, 737, 746, 11 L. ed. 439, 453, McLean, J.,

said :
" The bill under consideration having

been protested at Paris for nonpayment, the

holder under the general commercial law was
entitled to a bill drawn at that place, payable

in this city, for such sum as would pay the

original bill at Paris, including costs of pro-

test and other legal charges. This is re-

exchange, and it varies, as must be seen, with
the fluctuations of commercial intercourse,

influenced somewhat by local circumstances

and the general state of the money market.

In some instances, owing to peculiar circum-

stances, re-exchange has been found to ex-

ceed forty or even fifty per cent. To avoid

80 ruinous a charge, so uncertain a rule of

damages, and one so difficult to establish by
evidence, the State of Maryland, and almost
all the other States of the Union, have fixed,

by legislation, a certain amount of damages
on protested foreign bills, in lieu of re-ex-

change." A bill is not aflfected by a statute

changing the amount of damages recoverable

in -lieu of reexchange passed after the draw-
ing. Lennig v. Ralston, 23 Pa. St. 137.

34. In Hendricks v. Franklin, 4 Johns.

(N. Y.) 119, 122, Spencer, J., said: "The
right to recover 20 per cent, damages on the

protest of a foreign bill of exchange, rests

with us on immemorial commercial usage,

sanctioned by a long course of judicial de-

cisions." See also Dffliston v. Henderson, 13

Johns. (N. y.) 322; Graves v. Dash, 12

Johns. (N. Y.) 17. And the same was true

in Massachusetts, with the exception that
there the allowance was ten per cent instead

of twenty. Barclay v. Minchin, 6 Mass. 162,

Grimshaw v. Bender, 6 Mass. 157. And the

rule in Maine was the same as that in Massa-
chusetts. Wood V. Watson, 53 Me. 300; Snow
V. Goodrich, 14 Me. 235.

35. Willans n. Ayers, 3 App. Cas. 133, 47
L. J. C. P. 1, 37 L. T. Rep. N. S. 732; Auriol
V. Thomas, 2 T. R. 52. Where a bill was
drawn by defendant at Barbadoes on a
mercantile firm in London and was dishon-

ored. Lord EUenborough left the question of

damages to the special jury, to be decided

upon the custom of merchants. Gantt v.

Mackenzie, 3 Campb. 51.

36. Trammell v. Hudmon, 56 Ala. 235;
Manning v. Kohn, 44 Ala. 343; Hanrick ».

Farmers' Bank, 8 Port. (Ala.) 539; Thierry

v. Saffon, 4 La. Ann. 347 ; Newman v. Goza,

2 La. Ann. 642; Bowen v. Stoddard, 10 Mete.
(Mass.) 375; Watt v. Riddle, 8 Watts (Pa.)

545.

Notarial fees.— If, however, it becomes
necessary to protest the bill, in order to

charge the drawer and indorser with dam-
ages, the accepter is liable to refund the no-

tarial fees. Ticknor v. Montgomery Branch
Bank, 3 Ala. 135.

37. Riggs V. Lindsay, 7 Cranch (U. S.)

500, 3 L. ed. 419; In re Gillespie, 16 Q. B. D.
702 \afp,rmeA in 18 Q. B. D. 286, 56 L. J.

Q. B. 74, 56 L. T. Rep. N. S. 599, 35 Wkly.
Rep. 128] ; Prehn v. Royal Bank, L. R. 5
Exch. 92, 39 L. J. Exch. 41, 21 L. T. Rep.
N. S. 830, 18 Wkly. Rep. 463; Francis v.

Rucker, Ambl. 672, 27 Eng. Reprint 436;
In re General South American Co., 7 Ch. D.
637, 47 L. J. Ch. 67, 37 L. T. Rep. N. S. 599,

26 Wkly. Rep. 232; Walker v. Hamilton, 1

De G. F. & J. 602, 62 Eng. Ch. 466.

The reason assigned is that the payment
of reexchange, or what is paid under the
law in lieu of reexchange, is a necessary con-

sequence of the breach of contract on the part
of the accepter of the bill. Walker v. Ham-
ilton, 1 De G. P. & J. 602, 62 Eng. Ch. 466.

[XIV, G. 5, e]
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d. On Ppomissopy Notes. Promissoiy notes are by the law merchant not sub-

ject to the rules of exchange and reexchange, although the parties may lawfully

stipulate for the rate of exchange between the place of making and the place of

payment.'^ It has been held, however, that the creditor is entitled to his money
at the place of payment without deduction, and if he is obliged to collect it in

another place he is entitled also to recover an additional sum sufficient to make it

good in the place where it ought to have been paid.**

e. On Interstate Bills— (i) Rule Stated. Inasmuch as a bill of exchange
drawn in one of the United States and payable in another is a foreign bill, it fol-

lows that the dishonor of such a bill will entitle the holder to reexchange or

statutory damages in lieu of the same.^

(n) Extent AND Limits of Rule. It has been held that a bill drawn by a
citizen of a state upon another citizen of the same state, although payable in

another state, is not a bill upon the protest of which statutoi-y damages can be
recovered by the holder.*' But if the bill be indorsed in a state other than that

of the residence of the drawer and drawee, the indorser will, upon dishonor of
the bill, be liable for statutory damages.^ In such case, however, the statutory

damages cannot as a rule be recovered unless the bill has been duly protested.^

38. Clauser v. Stone, 29 111. 114, 81 Am.
Dec. 299; Hill t;. Todd, 29 111. 101; Chuma-
sero V. Gilbert, 24 111. 651; Loud v. Merrill,

47 Me. 351; Grutacap v. WouUuise, 2 Mc-
Lean (U. S.) 581, 11 Fed. Gas. No. 5,854;

Pollard V. Herries, 3 B. & P. 335.

Meaningless provision for exchange.— On a
note payable at a particular place promising
to pay " thirteen hundred and fourteen

65/100 dollars with exchange, for value re-

ceived, with interest," the amount payable is

thirteen hundred and fourteen and sixty-five

one-hundredths dollars, with interest, the pro-

vision ior exchange being meaningless. Orr
V. Hopkins, 3 N. M. 45, 1 Pac. 181.

When a man draws a bill of exchange on
himself no damages are recoverable; it is like

a note of hand when he accepts it. McCand-
lish V. Cruger, 2 Bay (S. C.) 377. But in

Randolph ;;. Parish, 9 Port. (Ala.) 76, it was
held that where a party draws a bill on him-
self, payable at the saine place, he is liable

for damages, if the bill be dishonored.
39. Howard v. Central Bank, 3 Ga. 375;

Wood V. Kelso, 27 Pa. St. 241; Lee v. Wil-
cocks, 5 Serg. & R. ( Pa. ) 48 ; Grant v. Healy,
3 Sumn. (U. S.) 523, 10 Fed. Gas. No. 5,696,

2 Law Rep. 113; Smith i;. Shaw, 2 Wash.
(U. S.) 167, 22 Fed. Gas. No. 13,107; Scott

V. Bevan, 2 B. & Ad. 78, 9 L. J. K. B. 0. S.

152, 22 E. G. L. 42; Cash v. Kennion, 11 Ves.
Jr. 314.

And the rate of exchange will be deter-

mined as of the date the note falls due. Price
V. Teal, 4 McLean (U. S.) 201, 19 Fed. Gas.

No. 11,417.

Par of exchange.— But it has been held
on' the other hand that he is entitled to re-

cover only the par of exchange, without any
allowance for the rate of exchange. Lodge
V. Spooner, 8 Gray (Mass.) 166; Adams v.

Cordis, 8 Pick. (Mass.) 260; Seofield v. Day,
20 Johns. (N. Y.) 102; Martin v. Franklin,

4 Johns. (N. Y.) 124.

In Missouri damages are allowed on nego-
tiable and negotiated notes. Broadway Sav.
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Bank v. Forbes, 79 Mo. 226 [affirming 9 Mo.
App. 575]; Clark v. Schneider, 17 Mo. 295.

But not if they have not been negotiated.
State Bank v. Wright, 10 Mo. 719; Haeussler
V. Haberstroth, 7 Mo. App. 458.

40. Arkansas.— Pryor v. Watson, 8 Ark.
111.

Idaho.— Hazard v. Cole, 1 Ida. 276.

Indiana.— May v. State Bank, 9 Ind. 233;
State Bank v. Bowers, 8 Blackf. (Ind.) 72.

Kentucky.— Wood v. Farmers, etc.. Bank,
7 T. B. Mon. iKy.) 281.

OAio.— West V. Valley Bank, 6 Ohio St.

168; Hubbell v. Ohio L. Ins., etc., Co., 3

Ohio Dec. (Reprint) 294.

United States.— U. S. Bank v. Daniel, 12

Pet. (U. S.) 32, 54, 9 L. ed. 989; Buekner
V. Finley, 2 Pet. (U. S.) 586,' 7 L. ed. 528.

In Missouri it has been held that to en-

title the holder of a dishonored bill of ex-

change to the damages allowed by statute it

must be expressed to be " for value received."

Hallowell v. Page, 24 Mo. 590.

41. Kentucky.— Clay v. Hopkins, 3 A. K.
Marsh. (Ky.) 485.

Ohio.— Farmers' Bank v. Brainerd, 9 Ohio
292; Sleeper v. Ingersoll, 2 Ohio Dec. (Re-

print) 166, 1 West. L. Month. 677.

South Carolina.— Bain v. Ackworth, 1

Mill (S. G.) 107.

Tennessee.— Cox il. State Bank, 3 Sneed
(Tenn.) 139.

United States.— U. S. Bank v. Daniel, 12

Pet. (U. S.) 32, 9 L. ed. 989.

But in an early Indiana case a contrary
construction was put upon the statute of that

state. State Bank v. Rodgers, 3 Ind. 53.

Bill drawn on oneself.— No damages are

recoverable where one draws a bill on him-
self. After acceptance it is like a promissory

note. McCandlish v. Cruger, 2 Bay ( S. C.

)

377.

43. Case v. Heffner, 10 Ohio 180; Evans
V. Gee, 11 Pet. (U. S.) 80, 9 L. ed. 639.

43. Jordan v. Bell, 8 Port. (Ala.) 53;

McMurchey v. Robinson, 10 Ohio 496; Case
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6. ATTORNEY'S FEES— a. Accrual of Right to Recover. Inasmuch as stipu-

lated attorney's fees are no part of the original debt, the right to them does

not accrue until the payee incurs the liability, and then only to the extent of the

reasonable value of the attorney's services actually performed or to be performed,

which must be proved.** Consequently a proper tender of the principal and
interest due on the note before an action is brought will deprive the holder of his

right to recover attorney's fees.*^ But it is not necessary in all cases that an
action should be brought on the note in order to entitle the holder to attorney's

fees. Thus the proving of a contested claim against the estate of a deceased

maker ** or a lunatic *' will be sufficient if the services of an attorney are required.

b. Amount of Recovery. If in a promissory note the parties stipulate for

attorney's fees in case suit is brought the terms of the contract will generally

V. Heflfner, 10 Ohio 180; Wanzer v. Tupper,
8 How. (U. S.) 234, 12 L. ed. 1060; Bailey

v. Dozier, 6 How. (U. S.) 23, 12 L. ed.

328.

Effect of necessity of protest.— It follows
therefore that in a case where no protest is

necessary statutory damages cannot be recov-

ered. Noyes v. White, 9 Kan. 640; German
u. Eitchie, 9 Kan. 106. But where protest

is necessary notice thereof is sufficient de-

mand of payment. May v. State Bank, 9 Ind.

233.

Notwithstanding a waiver of protest the
holder of a bill may have it protested if he
desires to claim the statutory damages for

non-acceptance or non-payment. Bellinger v.

Glenn, 80 Ala. 190, 60 Am. Eep. 980.

Under the Missouri statute damages may
be recovered notwithstanding the want of

protest. Phillips v. Evans, 64 Mo. 17.

44. Alabama.— Camp v. Eandle, 81 Ala.

240, 2 So. 287.

Georgia.— Demere v. Germania Bank, 116
Ga. 317, 42 S. E. 488; Stouer v. Pickett, 115
Ga. 653, 42 S. E. 41; Patillo v. Alexander,
96 Ga. 60, 22 S. E. 646, 29 L. E. A. 616.

Indiana.— Goss v. Bowen, 104 Ind. 207,
2 N. E. 704; Kennedy v. Eichardson, 70 Ind.

524; Wyant v. Pottorff, 37 Ind. 512; Bowser
V. Palmer, 33 Ind. 124; Judson v. Eomaine, 8

Ind. App. 390, 35 N. E. 912.

Minnesota.—Campbell v. Worman, 58 Minn.
561, 60 N. W. 668; Johnston Harvester Co.
-». Clark, 30 Minn. 308, 15 N. W. 252 ; Pinney
1!. Jorgenson, 27 Minn. 26, 6 N. W. 376.

Missouri.— North Atchison Bank v. Gay,
114 Mo. 203, 21 S. W. 479.

Pennsylvania.— De Coursey v. Johnston,
134 Pa. St. 328, 19 Atl. 1074.

Texas.— Laning v. Iron City Nat. Bank, 89
Tex. 601, 35 S. W. 1048; Hall v. Eead, (Tex.

Civ. App. 1902) 66 S. W. 809; Luzenberg v.

Bexar Bldg., etc., Assoc, 9 Tex. Civ. App.
261, 29 S. W. 237; Hamilton v. Clark, (Tex.

Civ. App. 1894) 26 S. W. 515.

United States.— Osborne v. Smith, 5 Mc-
Crary (U. S.) 487, 18 Fed. 126.

After dishonor.— A. note contained the fol-

lowing: "In case suit or other action is in-

stituted to collect this note or any portion
thereof, promises and agrees to pay two hun-
dred dollars in like gold coin for attorney's
fees in said suit or action." It was held that

[21]

the two hundred dollars attorney's fees were
intended by the parties to be paid but once,

and not for every action that might be brought
to enforce separate payments of interest.

Hence they were not collectable until the note
was dishonored by failure to pay the princi-

pal. Merrill v. Muzzy, 11 Wash. 16, 20, 39
Pao. 277.

Appearance of an attorney in a suit on a
note is sufiBcient evidence that it was placed
in an attorney's hands for collection. Bonnell
V. Prince, 11 Tex. Civ. App. 399, 32 S. W.
855.

Effect of garnishment.— Where the maker
of a note agreed to pay a certain commission
if the note was not paid at maturity, and was
collected by an attorney, the fact that he
was garnished in an action against the payee,
which garnishment was pending when said
note fell due, is no bar to an action for com-
missions accruing by reason of the note not
being paid at maturity, and being collected

by an attorney. Brahan v. Clarksville First
Nat. Bank, 72 Miss. 266, 16 So. 203.

Under Iowa Code (1873), § 2894, a, judg-
ment by confession is one entered without
action ; hence no attorney's fee is allowable on
a judgment by confession on a note providing
for the payment of " a reasonable attorney's

fee, if sued." Dullard v. Phelan, 83 Iowa
471, 50 N. W. 204.

45. Goss V. Bowen, 104 Ind. 207, 2 N. E.
704.

It is not necessary that the maker should
keep the tender good. The fact that it was
properly made is sufficient to show that
plaintiff had no occasion to incur liability

for attorney's fees. Pinney v. Jorgenson, 27
Minn. 26, 6 N. W. 376.

When the maker of a judgment note pays
into court, on the day of maturity, the full

amount of the note, principal, interest, and
costs, he is not liable on a stipulation in
the note to pay five per cent " attorney's com-
mission for collection," as he has obviated the
necessity for an attorney's services. Moore's
Appeal, 110 Pa. St. 433, 1 Atl. 593.

,

46. Davidson v. Vorse, 52 Iowa 384, 3i

N. W. 477; Huddleston v. Kempner, 1 Tex.
Civ. App. 211, 21 S. W. 946.

47. Morrill v. Hoyt, 83 Tex. 59, 18 S. W.
424, 29 Am. St. Eep. 630; Simmons v. Ter-

rell, 75 Tex. 275, 12 S. W. 854.

[XIV, G, 6, b]
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control the amount of the recovery/^ The stipulation includes only tlie attor-

ney's fees incurred in the trial court, and not those incurred by the holder in an
appellate court to which the maker has carried the case/' If a note stipulating

for attorney's fees does not state the amount of such fees to be allowed, evidence

as to the amount should be given at the trial,™ and a reasonable allowance will be
made as compensation for the services of plaintiff's attorney.'^ The amount of

such fees is a question for the court in the exercise of its equity powers, and is

not a proper one for submission to a jury.^^

e. From Whom Recoverable. Such fees, it seems, can be collected only fron
the maker,^' and in a suit by tiie assignee against the assignor the measure of

48. Alabama.— Cowan v. Campbell, 131

Ala. 211, 31 So. 429; Munn v. Planters, etc.,

Bank, 109 Ala. 215, 19 So. 55; Williams v.

Flowers, 90 Ala. 136, 7 So. 439, 24 Am. St.

Rep. 772.

Oeorgia.— Eay v. Pease, 97 Ga. 618, 25

S. E. 360.

Indiana.— Eeisterer v. Carpenter, 124 Ind.

30, 24 N. E. 371; Fiteh v. Citizens' Nat. Bank,
97 Ind. 211; Bond v. Orndorf, 77 Ind. 583;
Davidson v. King, 49 Ind. 338; Smiley v.

Meir, 47 Ind. 559; Johnson v. Crossland, 34
Ind. 334 ; Moore v. Staser, 6 Ind. App. 364, 32
N. E. 563, 33 N. E. 665.

Iowa.— Black v, De Camp, 78 Iowa 718, 43
N. W. 625; Star Wagon Co. v. Swezy, 63

Iowa 520, 19 N. W. 298; Mclntire V. Cagley,

37 Iowa 676; Shugart v. Pattee, 37 Iowa 422.

Michigan.—• Wetherbee v. Kusterer, 41

Mich. 359, 2 >J. W. 45.

New Mexico.—Dallas Exch. Bank v. Tuttle,

5 N. M. 427. 23 Pac. 241, 7 L. R. A. 445.

Texas.— Jefferson Lumber Co. v. Williams,
68 Tex. 656, 5 S. W. 672; Carver v. J. S.

Mayfield Lumber Co., (Tex. Civ. App. 1902)

68 S. W. 711; Williams v. Harrison, (Tex.

Civ. App. 1901) 65 S. W. 884; Sinclair v.

Weekes, (Tex. Civ. App. 1897) 41 S. W. 107;
Smith r. Pickham, 8 Tex. Civ. App. 326, 28
S. W. 565; D. A. Tompkins Co. v. Galveston
St. R. Co., 4 Tex. Civ. App. 1, 23 S. W. 25;
Bosley v. Pease, (Tex. Civ. App. 18a3) 22
S. W. 516.

Washington.—Haywood v. Miller, 14 Wash.
660, 45 Pac. 307; Spokane Exch. Nat. Bank
V. Wolverton, 11 Wash. 108, 39 Pac. 248;
Hardy v. Hohl, 11 Wash. 1, 39 Pac. 277;
Yakima Nat. Bank v. Knipe, 6 Wash. 348,

33 Pac. 834.

Wisconsin.— Vipond v. Townsend, 88 Wis.
285, 60 N. W. 430.

See 10 Cent. Dig. tit. "Bills and Notes,"
§ 1946.

Recovery cannot be had under the stipula-
tion in a note: "And it is further agreed
that the undersigned shall pay all costs for

collection above, not less than 10 per cent.,

on the failure to pay at maturity." Handley
V. Tebbetts, 13 Ky. L. Rep. 280, 282, 16 S". W.
131, 17 S. W. 166.

What law governs.— Where suit was insti-

tuted in North Carolina on a, note executed

and payable in Georgia, the validity of a
provision in it for attorney's fees in case of

suit must be determined by the laws of North
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Carolina, since the provision affected only the
remedy, and hence was governed by the lex

fori. Exchange Bank v. Appalachian Land,
etc., Co., 128 N. C. 193, 38 S. E. 813.

49. Strough v. Gear, 48 Ind. 100; McCor-
Mick V. Falls City Bank, 57 Fed. 107, 6
C. C. A. 683.

50. Smiley v. Meir, 47 Ind. 559; Wyant v.

Pottorff, 37 Ind. 512; Muscatine First Nat.
Bank v. Krance, 50 Iowa 235; Johnston Har-
vester Co. V. Clark, 30 Minn. 308, 16 N. W.
252.

Note itself insufficient.— If the only evi-

dence introduced by plaintiff is the note
sued on there can be no allowance for attor-

ney's fees. Bowser v. Palmer, 33 Ind. 124.

51. Alabama.— McGhee v. Importers', etc.,

Nat. Bank, 93 Ala. 192, 9 So. 734.

California.— Hildreth v. Williams, ( Cal.

1893) 33 Pac. 1113.

Illinois.— Farmers', etc., Nat. Bank v. Bar-
tin, 21 111. App. 403.

Indiana.— Strough v. Gear, 48 Ind. 100.

Minnesota.-—Campbell c. Worman, 58 Minn.
561, 60 N. W. 668.

Washington.— Cloud v. Rivord, 6 Wash.
555, 34 Pac. 136, holding that where a note

contains a promise to pay an attorney's fee

in case an action is brought on it, the holder

is not restricted to the statutory attorney's

fee, but may recover a reasonable amount
therefor. Main v. Johnson, 7 Wash. 321, 35

Pac. 67.

52. Guthrie v. Reid, 107 Pa. St. 251 ; Daly
v. Maitland, 88 Pa. St. 384, 32 Am. Rep. 457

;

Salsburg v. Mack, 11 Pa. Co. Ct. 408; Yakiroa

Nat. Bank v. Knipe, 6 Wash. 348, 33 Pac. 834.

A promise to pay such attorney's fees as

the court may think just, in case the payee
is compelled to enforce payment by action,

does not give the payee the power of assessing

such fees and suing for their recovery.

Bowles V. Doble, 11 Oreg. 474, 5 Pac. 918.

53. But in Hubbard v. Harrison, 38 Ind.

323, it was held that the promise in a note

to pay attorney's fees if suit be instituted on

the note could be enforced against an indorser.

And in Bank of British North America v.

Ellis, 2 Fed. 44, it was held that an accom-

modation indorser is liable for the payment
of a stipulated attorney's fee in case suit be

instituted for the recovery of the debt evi-

denced by the note.

Where defendant assumes payment of a

note executed by plaintiff, which provides
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damages is the amount paid for the note to the assignor, with interest, and the

recovery can in no case exceed the amount due on the face of the note.^

d. In Same or Separate Action.^' As a rule ^ such fees may be collected in an
action on the note and included in the judgment; they are not contingent on the

suit resulting in the collection of the debt.^'

7. Costs of Protest. In an action against the accepter of a bill, the proper
measure of damages includes not only the face value of the bill with interest, but
also necessary costs of protest,^^ for the notarial expenses consequent upon dis-

honor are recoverable as special damages.'^ But only such expenses as are neces-

sary are recoverable." Consequently the expenses of a protest for better security

cannot be allowed as part of the damages;*^ and commissions charged by an
accepter supra protest are not a legitimate part of the damages.^^ So also in an
action against the indorser of a bill or note the fees of protest are properly
included in the assessment of damages ; ^ but if he has received no notice of

for the recovery of attorney's fees if its

payment be enforced by the legal holder by
action, defendant is not liable for attorney's

fees in an action by plaintiff to compel de-

fendant to pay the note. Galvin v. Mac Min.,

etc., Co., 14 Mont. 508, 37 Pac. 366.

54. Short V. Coffeen, 76 111. 245; Shaeffer

V. Hodges, 54 111. 337.

55. See, generally. Joinder and Splitting
OF Actions.

56. Separate action.— It has been held,

however, that they cannot be recovered in a
suit on the note, but that a separate action

must be brought. Easter v. Boyd, 79 111. 325

;

Nickerson v. Babcock, 29 111. 497; Hand v.

Simpson, 99 111. App. 269. But if it is ex-

pressly stipulated in the note that a definite

sum for attorney's fees shall be taxed and
collected as costs a separate action for their

collection should not be brought. Maxwell v.

Buntin, 31 111. App. 278.

57. Fitch V. Citizens' Nat. Bank, 97 Ind.

211; Shugart v. Pattee, 37 Iowa 422; Stanley

V. Farmers' Bank, 17 Kan. 592.

Judgment for principal, interest, and at-

torney's fees.— In an action on a note which
stipulates for ten per cent interest and ten

per cent attorney's fees, it is proper to ren-

der judgment for principal and interest due
and ten per cent of both such principal and
interest as attorney's fees. Carver v. J. S.

Mayfield Lumber Co., (Tex. Civ. App. 1902)
68 S. W. 711.

Where such fees are allowed in a suit on
the note, but their collection is delayed by
appeal, the court in a subsequent trial is not
authorized to allow interest on them. Star
Wagon Co. v. Swezy, 63 Iowa 520, 19 N. W.
298.

58. Bowen v. Stoddard, 10 Mete. (Mass.)

375 ; Denton Lumber Co. v. Fond du lac First
Nat. Bank, (Tex. 1892) 18 S. W. 962; In re

English Bank of Eiver Plate, [1893] 2 Ch.
438, 62 L. J. Ch. 578, 69 L. T. Rep. N. S. 14,

3 Reports 518, 41 Wkly. Rep. 521.

Promissory note.— It is not error to allow
costs of protest in an action on » note, where
the declaration claims such costs, although it

does not allege there was a protest, no ques-

tion as to the form or sufficiency of the decla-

ration being raised at the trial. Barker v.

Loring, 177 Mass. 389, 59 N. E. 66.

Commissions, notarial, and telegraphic ex-

penses are all legitimate charges where pro-

test was necessary. Frehn v. Royal Bank,
L. R. 5 Exch. 92, 39 L. J. Exch. 41, 21 L. T.

Rep. N. S. 830, 18 Wkly. Rep. 463.

Plaintiff may recover for postage on a count
for money paid. Dickenson v. Hatfield, 5
0. & P. 46, 1 M. & Rob. 141, 24 E. C. L. 446.

59. Alaiama.— Ticknor v. Montgomery
Branch Bank, 3 Ala. 135.

Louisiana.— Fazende v. Flood, 24 La. Ann.
425; Trezevant v. Tennessee Bank, 1 Rob.
(La.) 465.

Massachusetts.— Bowen v. Stoddard, 10

Mete. (Mass.) 375.

Nebraska.— German Nat. Bank v. Beatrice
Nat. Bank, 63 Nebr. 246, 88 N. W. 480.

United States.-— Armstrong v. U. S., Gilp.

(U. S.) 399, 1 Fed. Cas. No. 548; Doughty
V. Hildt, 1 McLean (U. S.) 334, 7 Fed. Cas.

No. 4,027.

England.— Kendrick v. Lomax, 2 Cr. & J.

405, 1 L. J. Exch. 145, 2 Tyrw. 438.

See 10 Cent. Dig. tit. "Bills and Notes,"

§ 1948.

If the instrument was payable in a sister

state and protested there plaintiff cannot re-

cover the notarial fees without proof of

the notary's legal fees in such sister state.

Crawford v. Decatur Branch Bank, 6 Ala.

574.

60. In re English Bank of River Plate,

[1893] 2 Ch. 438, 62 L. J. Ch. 578, 69 L. T.
Rep. N. S. 14, 3 Reports 518, 41 Wkly. Rep.
521.

61. In re English Bank of River Plate,

[1893] 2 Ch. 438, 62 L. J. Ch. 578, 69 L. T.
Rep. N. S. 14, 3 Reports 518, 41 Wkly. Rep.
521.

62. In re English Bank of River Plate,
[1893] 2 Ch. 438, 62 L. J. Ch. 578, 69 L. T.
Rep. N. S. 14, 3 Reports 518, 41 Wkly. Rep.
521.

63. Merritt v. Benton, 10 Wend. (N. Y.)
116; Doughty i;. Hildt, 1 McLean (U. S.) 334,
7 Fed. Cas. No. 4,027.

Mass. Pub. Stat., c. 77, § 22, making the
notarial protest of a note prima facie evi-

[XIV, G, 7]
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protest, no damages for protest can be assessed against him.^ Where no protest

was necessary in order to fix the liability of any party no fees for protest can be
collected ;

^ and the same is true where protest has been waived.*^

8. Costs of Another Suit. If the holder of a bill sues two or more of the
parties thereto concurrently and is paid by one of them he may nevertheless pro-

ceed against the others for his costs.*'' But it has been held that although
plaintiff has the right to bring several actions for the same sum he does it at his

peril as to the costs ; and if he recovers judgment and satisfaction in one action

he cannot have costs in another action for the same demand.^ The indorser of
a bill is not liable for tlie costs of a suit commenced by the holder against the
accepter, or for commissions paid on the collection of a part of the money from
the accepter,*^ unless he requested the holder to sue the accepter and promised to

pay the costs of the suit ;
™ and conversely an accepter is not liable for costs

incurred in a suit against the indorser.'' An indorser of a note for value can-

not recover against the rriaker the costs of a judgment recovered against him
as indorser,'^ although an accommodation indorser may recover from the maker
the costs incurred in resisting, in good faith and upon reasonable grounds, a
recovery against him on his indorsement.'''

dence, places notes in that respect on the
same footing as foreign bills and authorizes
recovery of the protest fees. Legg v. Vinal,

165 Mass. 555, 43 N. E. 518.

64. Curtis v. Buckley, 14 Kan. 449; Noyes
V. White, 9 Kan. 640.

65. Florida.— Wittich v. Pensaeola First

Nat. Bank, 20 Fla. 843, 51 Am. Rep. 631.

Georgia.— Johnson v. Fulton Bank, 29 Ga.
259.

Kansas.— Cramer v. Eagle Mfg. Co., 23
Kan. 399; Woolley v. Van Volkenburgh, 16

Kan. 20; Gorman v. Ritchie, 9 Kan. 106.

Maine.— Loud v. Merrill, 47 Me. 351.

OWo.— Parril v. Wood, 2 Ohio Dec. (Re-

print) 381, 2 West. L. Month. 555.

Pennsylvania.— Hall v. U. S. Bank, 6

Whart. "(Pa.) 585; Gibh v. Geisz, 5 Wkly.
Notes Cas. (Pa.) 148.

Texas.— Hughes v. McDill, 1 Tex. App. Civ.

Cas. § 1267.

England.— Kendrick v. Lomax, 2 Cr. & J.

405, 1 L. J. Exch. 145, 2 Tyrw. 438.

66. McKay v. Hinman, 13 Nebr. 33, 13

N. W. 15.

67. Cook V. Lister, 13 C. B. N. S. 543, 9

Jur. N. S. 823, 32 L. J. C. P. 121, 7 L. T.

Rep. N. S. 712, 11 Wkly. Rep. 369, 106 E. C. L.

543; Randall v. Moon, 12 C. B. 261, 21 L. J.

C. P. 226, 74 E. C. L. 261; London, etc..

Bank v. Walkinshaw, 25 L. T. Rep. N. S. 704.

But in such case plaintiff must proceed
to judgment for his costs; otherwise he will

be liable to pay defendant his costs. Lewis
V. Dalrymple, 3 Dowl. P. C. 433.

68. Gilmore v. Carr, 2 Mass. 171. If there

be two indorsers, and the holder bring several

actions against them, he will be entitled to

his full costs in only one suit, and his dis-

bursements in the others. Shuter v. Dee, 1

U. C. Q. B. 292.

The obvious justice of this rule has suc-

cessfully appealed to legislative sanction.

Thus under the New York statute if the maker
and indorser of a note are separately sued
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plaintiff can recover but one bill of costs
and disbursements (Latham v. Bliss, 6 Duer
(N. Y.) 661, 13 How. Pr. (N. Y.) 416) ; but
this does not apply to interlocutory costs

(Ontario Bank v. Baxter, 6 Cow. (N. Y.)
395). And in South Carolina it was provided
by statute as early as 1827 that where several
suits were brought on a joint and several
note, full costs should be charged on any
one of the cases, and one fourth of the regu-
lar costs on the others. Arledge v. Ford, 2
Rich. (S. C.) 58.

69. Bangor Bank v. Hook, 5 Me. 174.

70. Bullock V. Lloyd, 2 C. & P. 119, 12

E. C. L. 482.

71. Barnwell v. Mitchell, 3 Conn. 101;
Savpyer v. Steele, 2 McCord (S. C.) 459; Gil-

lespie V. Cameron, 3 U. C. Q. B. 45.

73. Louisiana.— Newman v. Goza, 2 La.
Ann. 642.

Missouri.— Peers v. Kirkham, 46 Mo. 146

;

Fenn v. Dugdale, 31 Mo. 580.

New Hampshire.— Woodman v. Eastman,
10 N. H. 359.

A'eto York.— Simpson v. Griffin, 9 Johns.
(N. Y.) 131.

South Carolina.— Sawyer v. Steele, 2 Mc-
Cord (S. C.) 459; Richardson v. Presnall, 1

McCord (S. C.) 192.

Tennessee.— Overton v. Hardin, 6 Coldw.
(Tenn.) 375.

The maker of a note, not for accommoda-
tion, is not liable for costs incurred by the
payee in defending a suit brought against

him by an indorsee. Buffalow v. Pipkin, 47

N. C. 130.

73. Overton v. Hardin, 6 Coldw. (Tenn.)

375. And see Cunningham v. Lyster, 13 Grant
Ch. (U. C.) 575, where accommodation in-

dorsers, after the note on which they were
liable had matured, filed a, bill against the

holder and maker to enforce payment by the

latter. The relief prayed was granted, and
the maker was ordered to pay the costs both

of plaintiff and of the holder of the note.
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9. Partial Dividends— a. In General^* If the holder of a bill has received a

dividend from the drawer's estate he is entitled to prove only the balance against

the bankrupt accepter.''^ In like manner dividends from the accepter's estate

must be deducted before proof is made against the drawer,'" unless they have
been paid out of the drawer's funds in the accepter's hands." So also if the

holder of a note has received a dividend from the maker's estate he is entitled to

a dividend on the balance only from the estate of a surety or indorser.'* The
holder of a partnership note made payable to one partner and indorsed by him
to the holder may prove it in insolvency against the estates botli of the firm and
the indorsing partner before any dividend is declared on either.''

b. In Case of Collateral. The holder of a note, to wliom the insolvent maker
has indorsed another note as collateral, cannot prove both notes against the insol-

vent estate,^ and it has been held that the rule in equity is the same as in bank-
ruptcy, and that the secured creditor can prove only for the balance of his debt

after the collateral shall have been applied.^' But the great weight of authroity

is strongly opposed to the rule that a creditor with collateral shall be thereby
deprived of the right to prove for his full claim against an insolvent estate,.^'* and
creditors of an insolvent national bank cannot be required, in proving their

claims, to allow credit for collections made from collateral securities held by them.^

74. See also, generally, Banketjptct; In-
solvency.

75. In re Oriental Commercial Bank, L. R.
6 Eq. 582, 18 L. T. Rep. N. S. 450, 16 Wkly.
Rep. 784; Sas p. Moult, 1 Deac. & C. 44, 2

Deae. & C. 419, Mont. 321, 1 L. J. Bankr. 26,

Mont. & B. 28; Ex p. Tayler, 1 De G. & J.

302, 58 Eng. Ch. 234; Goldsmid V. Cazenove,
7 H. L. Cas. 785, 5 Jur. N. S. 1230, 29 L. J.

Bankr. 17, 4 Wkly. Rep. 802; Eso p. Leers, 6

Ves. Jr. 644.

76. Ex p. Ryswicke, 2 P. Wms. 89, 24 Eng.
Reprint 653 ; Ex p. Royal Bank, 2 Rose 197,

19 Ves. Jr. 310.

77. Ex p. Ryswicke, 2 P. Wms. 89, 24 Eng.
Reprint 653.

78. Lowell V. French, 54 Vt. 193; In re

Howard, 12 Fed. Cas. No. 6,750, 4 Nat. Bankr.
Reg. 571.

But if both principal and surety have be-

come bankrupt before any dividends are paid
the holder is entitled to prove the note for

its full amount against the estate of each,

and to receive dividends thereon until fully

paid (Ragsdale v. Winnsboro Nat. Bank, 45

S. C. 575, 23 S. E. 947 ) , although he cannot
be allowed to receive from both sources any
more than the full amount of his debt as

proved (Blake ». Ames, 8 Allen (Mass.)

318; /n re Howard, 12 Fed. Cas. No. 6,750,

4 Nat. Bankr. Reg. 571). Under like cir-

cumstances the holder of a bill may prove
for the full amount against both drawer and
accepter and receive dividends thereon until

the full amount is paid. Ex p. Wildman, 1

Atk. 109, 26 Eng. Reprint 72, 2 Ves. 113,

28 Eng. Reprint 74.

79. Roger Williams Nat. Bank v. Hall, 160

Mass. 171, 35 N. E. 666.
80. In re Sherry, 101 Wis. 11, 76 N. W.

611.

81. Imva.— Wurtz v. Hart, 13 Iowa 515.

Massachusetts.— Amory v. Francis, 16

Mass. 308.

South Carolina.— Wheat v. Dingle, 32 S. C.

473, 11 S. E. 394, 8 L. R. A. 375.

Washington.— In re Frasch, 5 Wash. 344,
31 Pae. 755, 32 Pac. 771.

England.— And so it was held by Sir John
Leach in Greenwood v. Taylor, 1 Russ. & M.
185, 5 Eng. Ch. 185.

82. Connecticut.— Findlay v. Hosmer, 2
Conn. 350.

Illinois.— Matter of Bates, 118 111. 524, 9

N. E. 257, 59 Am. Rep. 383.

Kentucky.—Citizens' Bank v. Patterson, 78
Ky. 291 ; Logan v. Anderson, 18 B. Mon. (Ky.)
114.

Michigan.— Detroit Third Nat. Bank v.

Hang, 82 Mich. 607, 47 N. W. 33.

New Hampshire.— Moses v. Ranlet, 2 N. H.
488.

New York.— People v. Remington, 121
N. y. 328, 24 N. E. 793, 31 N. Y. St. 289,
8 L. R. A. 458.

North Carolina.— Brown v. Merchants',
etc., Nat. Bank, 79 N. C. 244.

Oregon.— Kellogg v. Miller, 22 Greg. 406,
30 Pac. 229, 29 Am. St. Rep. 618.

Pennsylvania.— In re Miller, 82 Fa. St.

113, 22 Am. Rep. 754; GraeflF's Appeal, 79 Pa.
St. 146; Patten's Appeal, 45 Pa. St. 151, 84
Am. Dec. 479; Miller's Appeal, 35 Pa. St.

481; Morris v. Olwine, 22 Pa. St. 441.

Rhode Island.— Allen v. Danielson, 15 R. I.

480, 8 Atl. 705 [overruling In re Knowles,
13 R. L 90].

Vermont.— West v. Rutland Bank, 19 Vt.
403.

United fi'taies.— Lewis ». U. S., 92 U. S.

618, 23 L. ed. 513; Trower Bros. Co. v. Han-
son, 110 Fed. 611.

England.— In re Barned's Banking Co.,

L. R. 3 Ch. 769; Mason v. Bogg, 1 Jur. 330,

2 Myl. & C. 443, 14 Eng. Ch. 443.

83. Chemical Nat. Bank v. Armstrong, 59
Fed. 372, 8 C. C. A. 155, 28 L. R. A. 231 [re-

versing 50 Fed. 798].

[XIV, G, 9, b]
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10. On Notes Payable in Property. If a note is made payable in personal
property at a valuation, the measure of damages, in case of breach, is the stipulated

value of tlie property.^ But the rule is not uniform and it has been held that

the measure of damages is the market value of the goods at the time when they
ought to have been delivered with interest,^ while according to another view it is

the highest market value of the goods from the maturity of the note until the
day of trial.^* The maker's liability is not in damages for the non-fulfilment of

the contract but a mere duty to pay the money,'' and the money may be recov-

ered under the general counts.** As such a note is not negotiable it has been held
that no action will lie for the money until the note is reduced to a money claim

by a demand for tlie delivery of the property pursuant to its terms ; ^ but this

has been disputed.*

1 1. Where Collecting Agent Has Been Negligent. A collecting agent through
whose negligence commercial paper has become worthless is prima facie liable

,

for the face value of the paper, with interest ;'' but the financial circumstances of
the parties liable thereon at the time when the agent should have acted may be
shown in mitigation of damages, and then the recovery will be limited to the

84. Smith v. Dunlap, 12 111. 184; Finney v.

Gleason, 5 Wend. (N. Y.) 393, 21 Am. Dec.

223; Courtois v. Carpentier, 1 Wash. (U. S.)

376, 6 Fed. Gas. No. 3,286.

The reason is that by the contract the
maker has an election to deliver the property

or pay the amount in money; and if he fails

to deliver the property he is bound to pay
the money. Prince Edward's Island Bank v.

Trumbull, 53 Barb. (N. Y.) 459; Murray v.

Harrison, 47 Barb. (N. Y.) 484.

If the promise is to deliver a certain quan-
tity of goods at a fixed valuation, and not
simply to pay a certain sum in property
at a valuation, defendant may not be able
to escape by paying the stipulated price of

the goods in money. Thomas v. Murray, 32
N. Y. 605.

85. Arkansas.—Johnson v. Dooley, 67 Ark.

71, 44 S. W. 1032, 40 L. R. A. 74; Cockrell

V. Warner, 14 Ark. 345.

Geor</to.— Bell v. Ober, 96 Ga. 214, 23
S. E. 7 ; Clark v. Minor, 73 Ga. 590.

'North Carolina.— Whitsett v. Forehand, 79
N. C. 230.

Pennsylvania.— Hite Natural Gas Co.'s Ap-
peal, 118 Pa. St. 436, 12 Atl. 267.

South Carolina.— Justrobe v. Price, Harp.
(S. C.) 111.

86. Brasher v. Davidson, 31 Tex. 190, 98
Am. Dee. 525.

87. Perry v. Smith, 22 Vt. 301.

88. Young V. Adams, 6 Mass. 182 ; Crandal
V. Bradley, 7 Wend. (N. Y.) 311; Saxton v.

Johnson, 10 Johns. (N. Y.) 418; Smith
V. Smith, 2 Johns. (N. Y.) 235, 3 Am. Dec.
410.

89. Markley v. Rhodes, 59 Iowa 57, 12
N. W. 775.

90. Thus in Cockrell v. Warner, 14 Ark.
345, it was held that no demand is necessary
to fix the liability of the maker of a property
note payable at a specified time; that a fail-

ure to comply entitles the payee to receive

the value of the property at the time when
the note matured.
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91. Armington v. New Orleans Gas Light,
etc., Co., 15 La. 414, 35 Am. Dec. 205; Fritch-

ard V. Louisiana State Bank, 2 La. 415 ; Durn-
ford V. Patterson, 7 Mart. (La.) 460, 12

Am. Dec. 514; Knapp v. U. S., etc., Express
Co., 55 N. H. 348 ; Downer v. Madison County
Bank, 6 Hill (N. Y.) 648; McKinster v.

Utica Bank, 9 Wend. (N. Y.) 146 [affirmed
in 11 Wend. (N. Y.) 473]; Merchants' State
Bank v. Phillips State Bank, 94 Wis. 444,

69 N. W. 170.

Extent of liability.— In receiving a note
for collection, the agent assumes the duty of

taking the proper steps to fix the liability of

the indorser, and for a neglect of that duty
he will be responsible to the extent of the

damages occasioned thereby. If the maker
be solvent so that the note can be collected

from him the damages resulting from the

discharge of the indorser will be merely nom-
inal. Angell V. Rosenburg, 12 Mich. 241;
West V. St. Paul Nat. Bank, 54 Minn. 466,

56 N. W. 54; Burr v. Willson, 22 Minn. 206;
Nininger v. Knox, 8 Minn. 140; State v.

Cochran, 13 N. C. 63; Middlebury Bank v.

Rutland, 33 Vt. 414. So also an agent receiv-

ing for collection before maturity a bill of

exchange payable on a particular day after

date is held to the strictest vigilance in mak-
ing presentment for acceptance, and if he
is chargeable with negligence he is subject

to the payment of all damages thereby sus-

tained by the owner. Meadville First Nat.
Bank v. New York Fourth Nat. Bank, 77
N. Y. 320, 33 Am. Rep. 618; Allen v. Suy-
dam, 20 Wend. (N. Y.) 321, 32 Am. Dec.
555. See also Banks and Banking, 5 Cyc.
511.

Paper lost.— In an action against an ex-

press company for the loss of a promissory
note which was delivered to the defendant
company by plaintiff for the purpose of

collection, and which was negligently lost oy
defendant, the amount expressed in the note
is prima fade the measure of damages.
American Express Co. v. Parsons, 44 111. 312.
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actual loss sustained.'^ So too the fact that the creditor holds collateral security

from which a portion of the sum due may be realized may be shown in mitiga-

tion of damages.'^

12. Waiver of Damages. If the holder of a bill accepts payment of its face

value after maturity he may afterward recover the interest reserved but no other

damages."* If he has accepted the face value of the bill his claim is exhausted,

either as a cause of action or a counter-claim.'' If after the second part of a

foreign bill of exchange has been protested the first part is presented and paid to

the holder, with interest and costs of protests, the drawer is released from the

payment of damages for the dishonor of the second part of the bill."^

13. Payable in What Currency— a. In General. "Where a bill is payable in

foreign money its value must be determined in the lawful currency of the forum
according to the rate of exchange at the time of the trial."' Where the promisor
agrees to pay a certain sum in bank-notes or other evidences of indebtedness

which purport on their face to represent dollars and can be counted as such, the

sum is expressed to indicate the number of dollars of the notes or evidences to

be paid and not the amount of the debt or consideration."^ A note paj'able in

92. Mitchell v. Shuert, 16 Mich. 444; West
V. St. Paul Nat. Bank, 54 Minn. 466, 56 N. W.
54; Povall v. Dansville Cigar Mfg. Co., 59
Hun (N. Y.) 70, 12 N. Y. Suppl. 653, 35
N. Y. St. 837; Lienau v. Dinsmore, 3 Daly
(N. ^.) 365, 10 Abb. Pr. N. S. (N. Y.) 209;
41 How. Pr. (N. Y.) 97. See also Fox v.

Davenport Nat. Bank, 73 Iowa 647, 35 N. W.
688.

93. Borup V. Nininger, 5 Minn. 523; Mott
V. Havana Nat. Bank, 22 Hun {N. Y.) 354.

94. U. S. V. Gurney, 4 Cranch (U. S.) 333,

i! L. ed. 638.

But in Missouri it has been held that the
holder's receipt of the principal and interest

of a negotiable and negotiated promissory
note is no waiver of his claim for damages
(Kennerly v. Bragg, 1 Mo. App. 574), unless

payment of the principal sum, with interest

and charges of protest, be made within
twenty days after demand or notice of dis-

honor (Parrell v. Fritschle, 30 Mo. 190).

Damages on a protested draft cannot be
recovered against the drawer or indorser,

when the principal has been paid by the levy

of an execution on a judgment recovered in a
suit by the holder against the accepter. War-
ren v. Coombs, 20 Me. 139.

95. Pesant v. Pickersgill, 56 N. Y. 650.

If he has received a part of the money it

will reduce the damages pro tanto. Bangor
Bank v. Hook, 5 Me. 174; Laing v. Barclay,

1 B. & C. 398, 8 E. C. L. 170, 2 D. & R. 530,

I L. J. K. B. 0. S. 135, 3 Stark. 38, 3 E. C. L.

585, 25 Rev. Rep. 430. But it has been held

that where a foreign bill of exchange which
has been accepted has been protested and re-

turned the holder's right to damages becomes
fixed and a subsequent part payment by the

accepter has no influence in reducing that

fixed and determinate liability. Hargous v.

Lahens, 3 Sandf. (N. Y.) 213.

96. Page v. Warner, 4 Cal. 395, holding
that each part of a set of bills of exchange
constitutes the whole of the bill, and the ac-

ceptance of payment of one of the set is a

waiver of any claim for damages for the

non-acceptance of another part, because the

evidence of debt is surrendered and canceled.

97. Gary v. Courtenay, 103 Mass. 316, 4

Am. Rep. 559 ; Guiteman v. Davis, 45 Barb.
(N. Y.) 576 note, 3 Daly (N. Y.) 120; Butt
V. Hoge, 2 Hilt. (N. Y.) 81; De Rham v.

Grove, 18 Abb. Pr. (N. Y.) 43; Lee v. Wil-
cocks, 5 Serg. & R. (Pa.) 48.

98. The obligation is in fact but a promise
to deliver so many dollars, numerically, of

the securities described, and if the debtor
fails to deliver them according to the terms
of the contract he is liable for only their

real and not their nominal value.

Arkansas.— Dillard v. Evans, 4 Ark. 175.

Connecticut.—Phelps v. Riley, 3 Conn. 266.

Illinois.— Mix v. Nettleton, 29 111. 245;
Smith V. Dunlap, 12 111. 184.

Mississippi.—<iordon v. Parker, 2 Sm. & M.
(Miss.) 485.

Tennessee.— Hixon v. Hixon, 7 Humphr.
(Tenn.) 33.

Designated bank-notes.— In Anderson v.

Ewing, 3 Litt. (Ky.) 245, a note for the
payment of " eight hjindred dollars, on or

before the fi.rst day of September, 1820, in

such bank notes as are received in deposit at
that time in the Hopkinsville Branch Bank,"
was held to be a contract to pay eight hun-
dred paper dollars of the description men-
tioned.

" Internal improvement scrip."— On non-
payment of a note payable in internal im-
provement scrip, the holder is only entitled

to recover the sum named in the cash value
of that many dollars of scrip on the day it

should have been delivered. McCumber v.

Oilman, 13 111. 542.
" Militia certificates."— In Clay v. Huston.

1 Bibb (Ky.) 461, the expression in a note,
" thirty pounds in militia certificates," was
construed to mean that number of pounds in

certificates as specified on their face and not
an amount of certificates equal in value to
thirty pounds in specie.

[XIV, G, 13, a]
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good solvent notes is after maturity, purely a money demand for the amount
mentioned.^'

b. Depreciated Currency. If a note is in terms payable in specie, the holder
can recover no more than the face value of the note and interest thereon, although
specie is at a premium at the maturity of the note.' If a bill or note is payable
in currency generally it is to be presumed that lawful money was intended, and
in the absence of evidence to the contrary it is proper to enter judgment accord-
ingly ;

^ but if it is expressly payable in a depreciated currency and is not so paid
when due, the damages recoverable will as a rule be the legal tender value of the
stipulated amount of such currency at the time of the breach with interest.^ But
the burden is on defendant to make out his position and show the extent of
the failure of consideration,^ and parol evidence is admissible for that purpose.^

99. Mason v. Toner, 6 Ind. 328; Brown v.

Simpson, 6 Yerg. (Teiin.) 295; Gholson v.

Brown, 4 Yerg. (Tenn. ) 496; Grant v. Bur-
leson, 38 Tex. 214.
" Cash notes."— A promise in a promissory

note to pay in " cash notes " is not equiva-

lent to a promise to pay the nominal amount
in money. Ward v. Lattimer, 2 Tex. 245.

The value of such " cash notes " must be
taken and deemed to be the value at which
they were estimated in the ordinary and gen-
eral transactions of trade, and not at the
value at which they could be bought in cash.

Ward V. Latimer, 12 Tex. 438.

1. Wood V. Bullens, 6 Allen (Mass.) 516.
The holder of a sealed promissory note " pay-
able in gold " can recover no more than the
face of the note, with interest thereon, to the
date of the recovery, and is not entitled to
the premium on gold at its market value at
the time of the recovery. Gist v. Alexander,
15 Rich. (S. C.) 50. A sealed note was
given, dated March 30, 1870, payable Nov.
1, 1871, for one thousand three hundred
and ninety-seven dollars " in currency at its

gold value on the 10th day of January last

past." It was held that this was a " gold
contract," meaning that the obligor would
pay the obligee as much money in currency
as thirteen hundred and ninety-seven dollars
in gold would have sold for on January
10, 1870. McFadden v. Gilbert, 11 S. C.
190.

If the note is expressly payable in gold
the holder may enforce specific execution
whether or not treasury notes are legal ten-

der for the payment of ordinary debts. Mur-
ray V. Meagher, 8 Bush (Ky.) 574.

" In gold or its equivalent."—• In a, suit on
a note which fell due in 1867, payable " in

gold or its equivalent," although gold was
then at a premium and afterward at par, a
recovery could only be had for the sum of

gold stated. Atkinson v. Lanier, 69 Ga.
460.

2. Petty V. Pleishel, 31 Tex. 169, 98 Am.
Dec. 524. See also U. S. v. Barker, 1 Paine
(U. S.) 156, 24 Ted. Gas. No. 14,517, where
it is held that the measure of damages in an
action on a bill of exchange is its value at
the time of notice of protest, in gold or sil-

ver, and not in a depreciated or fluctuating
currency.
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3. Alabama.— Kirtland v. Molton, 41 Ala.
548.

Arkansas.— Leach v. Smith, 25 Ark. 246;
Wallace v. Henry, 5 Ark. 105.

Georgia.— Whitaker v. Dye, 56 Ga. 380.
Illinois.— Smith v. Dunlap, 12 111. 184.

Kentucky.— Roby v. Sharp, 6 T. B. Mon.
(Ky.) 375; Anderson v. Ewing, 3 Litt. (Ky.)
245.

Mississippi.— Walker v. Meek, 12 Sm. & M.
(Miss.) 495; Commercial Bank v. Chisholm,
6 Sm. & M. (Miss.) 457; Scott v. Hamblin,
3 Sm. & M. (Miss.) 285; Gordon v. Parker,
2 Sm. & M. (Miss.) 485.

Missouri.— Farwell v. Kramett, 7 Mo.
595.

Pennsylvwnia.— Irvine v. Lumbermen's
Bank, 2 Watts & S. (Pa.) 190; Dorranee v.

Stewart, 1 Yeates (Pa.) "349.

Tennessee.—Jones v. Kincaid, 5 Lea ( Tenn.>
677; Miller v. McKinney, 5 Lea (Tenn.) 93;
Frazier v. Gains, 2 Baxt. ( Tenn. ) 92 ; Stroud
V. Rankin, 2 Baxt. (Tenn.) 74; Sason v.

Abernathy, 1 Baxt. (Tenn.) 218; Moore v.

Gooch, 6 Heisk. (Tenn.) 104; English v. Tur.
ney, 2 Heisk. (Tenn.) 617; Coffin v. Hill, 1

Heisk. (Tenn.) 385; McDowell v. Keller, 4
Coldw. (Tenn.) 258; Whiteman v. Childress,
6 Humphr. (Tenn.) 303; Hopson v. Foun-
tain, 5 Humphr. (Tenn.) 140; Deberry v.

Darnell, 5 Yerg. (Tenn.) 457.

Texas.— Williams v. Armis, 30 Tex. 37;
Chevalier v. Buford, 1 Tex. 503; Roberts v.

Short, 1 Tex. 373.

United States.— Robinson v. Noble, 8 Pet.

(U. S.) 181, 8 L. ed. 910.

The holder of an acceptance payable in par-
ticular bank-notes may recover their value
at the date of protest, and cannot be com
pelled to take their depreciated value at the
date of a subsequent tender of the debt in

such notes. Meeks v. Davis, 3 Rob. (La.)

326.

4. Walker v. Meek, 12 Sm. & M. (Miss.)

495; Coffin v. Hill, 1 Heisk. (Tenn.) 385;
Baker v. Jordan, 5 Humphr. (Tenn.) 485.

If the payee denies that the note was to be
discharged in depreciated bank-notes there
must be proof of fraud or mistake in the
execution of the note in order to obtain re-

lief in chancery. Downing v. Dean, 3 J. J.

Marsh. (Ky.) 378.

5. Roberts v. Short, 1 Tex. 373.
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If, however, the parties have fixed the rate of allowance for depreciation the

terms of the contract will govern.*

e. Confederate Treasury Notes— Sealing Acts. When the Civil war closed.

Confederate treasury notes became at once valueless and ceased to be current, but
contracts made upon their purchasable quality, and in which they were designated

as dollars, existed in great numbers. It was evident that great injustice would be
done in many cases if the terms used were interpolated solely by reference to the

coinage of the United States or their legal tender notes, instead of the standard

adopted by the parties. The legal standard and the conventional standard differed,

and justice to the parties could be done only by allowing extrinsic evidence of the

sense in which they used the terms and enforcing the contracts as interpreted in

the light of such evidence.' After the close of the war many of the Southern
states enacted statutes,* commonly known as " scaling acts," defining and reducing

the amount recoverable on contracts made ' in contemplation of the depreciated

currency in circulation during the war and authorizing the introduction of parol

evidence to show the real intention of the parties in that regard.' Inasmuch as

such currency became worthless at the close of the war, it wa? generally held

that the scale should be applied as at the date of the contract, for the value of

the depreciated currency at that time was deemed to be what the parties had in

contemplation in making their contract.^" Upon this principle the holder could

6. Ledford v. Smith, 6 Bush (Ky.) 129.

7. 'North Carolina.— Bryan v. Harrison, 76
N. C. 360.

South Carolina.— Smith v. Prothro, 2 S. C.

371; Neely v. McFadden, 2 S. C. 169; Aus-
tin V. Kinsman, 13 Rich. Eq. (S. C.) 259.

Tennessee.— Stewart v. Smith, 3 Baxt.
(Tenn.) 231; Carmichael v. White, 11 Heisk.
(Tenn.) 262.

Texas.— Taylor v. Bland, 60 Tex. 29 ; John-
son V. Blount, 48 Tex. 38 ; Donley v. Tindall,

32 Tex. 43, 5 Am. Rep. 234.

Virginia.— Stearns v. Mason, 24 Gratt.

(Va.) 484; Sexton v. Windell, 23 Gratt. (Va.)

534; Meredith v. Salmon, 21 Gratt. (Va.)

762.

United States.— Confederate Note Case, 19

Wall. (U. S.) 548, 22 L. ed. 196; Thorning-
ton V. Smith, 8 Wall. (U. S.) 1, 19 L. ed.

361.
" Dollars."— The term " dollars " was con-

strued as meaning " Confederate dollars " in

Cook V. Lillo, 103 U. S. 792, 26 L. ed. 460.

But in Arkansas it was held that parol evi-

dence was not admissible to prove that the

word " dollars " in a note should be under-

stood to mean " Confederate States money."
Roane v. Green, 24 Ark. 210.

8. These statutes were not unconstitu-

tional as impairing the obligation of con-

tracts. Holt V. Patterson, 74 N. C. 650;
Robeson v. Brown, 63 N. C. 554; Harmon v.

Wallace, 2 S. C. 208; Rutland v. Copes, 15

Rich. (S. C.) 84. Contra, Leach v. Smith,
25 Ark. 246.

These statutes did not apply to contracts

made before the war (Bone v. Graves, 43 Ga.

312; Love V. Johnston, 72 N. C. 415; Fluitt

W.Nelson, 15 Rich. (S. C.) 9) or to notes given

during the war in renewal of others made
before the war (Jackson v. Jackson, 47 Ga.

99; Cobb V. Gray, 78 N. C. 94. See also

Barnett v. Cecil, 21 Gratt. (Va.) 93), or in

substitution for such other notes (Boykin v.

Barnes, 76 N. C. 318). And it has been held
that a note given after the war in renewal
of one made during the war is a new con-

tract and not subject to the scale (Smith v.

Belk, 40 Ga. 656), but this has been denied
where there was no scaling of the old note
at the time of renewal (Jarrett v. Nickell, 9

W. Va. 345).
9. Alabama.—Wilson v. Isbell, 45 Ala. 142.

Florida.— mfe v. Turner, 11 Fla. 289.

Georgia.— Cherry v. Rawson, 49 Ga. 228

;

Hood V. Townsend, 40 Ga. 70.

Mississippi.— Mezeix v. McGraw, 44 Miss.

100; Cowan v. McCutchen, 43 Miss. 207.

North Carolina.— Palmer v. Love, 75 N. C.

163; Sowers v. Earnhart, 64 N. C. 96; Robe-
son V. Brown, 63 N. C. 554.

South Carolina.— Halfacre v. Whaley, 4
S. C. 173; Smith v. Prothro, 2 S. C. 371;
Austin V. Kinsman, 13 Rich. Eq. (S. C.

)

259.

Virginia.— Moses v. Trice, 21 Gratt. (Va.

)

556, 8 Am. Rep. 609.

West Virginia.— Gilkeson v. Smith, 15

W. Va. 44.

10. That is, plaintiff was allowed to re-

cover in lawful money of the United States
the value of the Confederate dollars agreed
to be paid at the time of making the con-

tract.

Alabama.— Whitfield v. Riddle, 52 Ala.
467; Wyatt v. Evins, 52 Ala. 285.

Florida.— BsuTclsij v. Russ, 14 Fla. 372;
Randall v. Pettes, 12 Fla. 517.

Georgia.— Blow v. White, 41 Ga. 293;
Cherry v. Walker, 36 Ga. 327.

Kentucky.— Rivers v. Moss, 6 Bush (Ky.)
600.

Mississippi.— Darcey v. Shotwell, 49 Miss.
631; Mezeix v. McGraw, 44 Miss. 100; Gray
V. Harris, 43 Miss. 421; Cowan v. McCut-
chen, 43 Miss. 207.

[XIV, G, 13, e]
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recover only the value of the actual consideration at the time of the contract

upon notes given in consideration of services rendered " or property sold and
delivered.'^ But it was also held that it was a question for the jury to fix the

time when the scale of depreciation should be applied to the debt.'''

14. What Law Governs." Inasmuch as an indorsement is a new and substan-

tive contract, the indorser of a note or foreign bill of exchange is liable for dam-
ages according to the law of the place where the instrument was indorsed.'' But
the indorsement cannot change the original liability of the maker or drawer,'^ for

the liabilities of the maker of a note are controlled by the law of the place where
the note was made," unless it be payable elsewhere,"' and the drawer of a bill is

North Carolina.— Palmer v. Love, 75 N. C.

163; Davis v. Glenn, 72 N. C. 519; Stokes

V. Cowles, 70 N. C. 124; Charlotte Bank v.

Davidson, 70 N. C. 118; Summers v. McKay,
64 N. C. 555.

Texas.— Taylor v. Bland, 60 Tex. 29;
Johnson v. Blount, 48 Tex. 38; Short v.

Abernathy, 42 Tex. 94; Mathews v. Eucker,
41 Tex. 636; Shearon v. Henderson, 38 Tex.

245.

Virginia.— Ashby v. Porter, 26 Gratt.

(Va.) 455; Kendriek v. Forney, 22 Gratt.

(Va.) 748.

United States.— Elves v. Duke, 105 U. S.

132, 26 L. ed. 1031; Stewart v. Salamon, 94
U. S. 434, 24 L. ed. 275.
And especially so where the consideration

for a note was a loan of Confederate money.
Alabama.— Whitfield v. Eiddle, 52 Ala.

467.

Florida.— Forcheimer v. Holly, 14 Fla.

239.

Georgia.^ Blow v. White, 41 Ga. 293.

North Carolina.— Wooten v. Sherrard, 68
N. C. 334, 71 N. C. 374; Terrell v. Walker,
66 N. C. 244.

Virginia.—• Kendriek v. Forney, 22 Gratt.
(Va.) 748.

A judgment rendered in 1864 upon a note
for Confederate money lent in 1862 was sub-

ject to the same scale that the note was.
Alexander v. Eintels, 64 N. C. 634.

11. Dowd V. North Carolina E. Co., 70
N. C. 468; Dancey v. Braswell, 64 N. C. 102;
Maxwell v. Hipp, 64 N. C. 98.

12. Hudson v. Spence, 49 Ga. 479; Bryan
V. Harrison, 69 N. C. 151; Brown v. Foust,
64 N. C. 672; Moye v. Pope, 64 N. C. 543.

Contra, Crosby v. Tucker, 21 La. Ann. 512.

13. Moses V. Trice, 21 Gratt. (Va.) 556,

8 Am. Eep. 609.

In cases coming under the Georgia ordi-

nance of 1865 the jury had a large discretion
in the adjustment of the equities between
the parties under the contract. Cherry v.

Eawson, 49 Ga. 228; Cutcher v. Jones, 41

Ga. 675; Thomas v. Knowles, 40 Ga. 263;
Cherry v. Walker, 36 Ga. 327.

14. Rate of interest, by what law gov-

erned, see supra, XIV, G, 4, c, (rv).

15. Connecticut.— Currier v. Lockwood, 40
Conn. 349, 16 Am. Eep. 40.

Illinois.— Bond v. Bragg, 17 111. 69; Hol-
brook V. Vibbard, 3 111. 465.

Indiana.— Yeatman v. Cullen, 5 Blackf.

(Ind.) 240.
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Iowa.— Michigan Nat. Bank v. Green, 33
Iowa 140; Huse v. Hamblin, 29 Iowa 501, 4
Am. Eep. 244.

Kentucky.— Short v. Trabue, 4 Mete. (Ky.)
299.

Louisiana.— Trabue v. Short, 18 La. Ann.
257; Duncan v. Sparrow, 3 Eob. (La.)
167.

Massachusetts.—Williams v. Wade, I Mete.
(Mass.) 82.

New York.— Cook v. Litchfield, 9 N. Y.
279 [reversing 5 Sandf. (N. T.) 330]; Cow-
perthwaite v. Sheffield, 1 Sandf. (N. Y.) 416;
Aymar v. Sheldon, 12 Wend. (N. Y.) 439, 27
Am. Dec. 137; Graves v. Dash, 12 Johns.
(N. Y.) 17.

United States.— Musson v. Lake, 4 How.
(U. S.) 262, 11 L. ed. 967; Slacum v. Pomery,
6 Craneh (U. S.) 221, 3 L. ed. 204; Lenox
V. Wilson, 1 Craneh (U. S.) 170, 15 Fed.

Cas. No. 8,247; Dundas v. Bowler, 3 Mc-
Lean (U. S.) 397, 8 Fed. Cas. No. 4,141, 7

Law Eep. 343, 2 West. L. J. 27.

16. Dow V. Eowell, 12 N. H. 49; Bailey

V. Heald, 17 Tex. 102. But see contra, Peck
V. Mayo, 14 Vt. 33, 39 Am. Dec. 205, as to

rate of interest.

17. Illinois.— Stacy v. Baker, 2 111. 417.

Indiana.—Yeatman v. Cullen, 5 Blackf.

(Ind.) 240.

Kentucky.—Brown v. Todd, 16 Ky. L. Eep.

697, 29 S. W. 621.

Louisiana.— Chartres v. Cairnes, 4 Mart.
N. S. (La.) 1.

Pennsylvania.— Tenant v. Tenant, 110 Pa.

St. 478, 1 Atl. 532.

Vermont.— Harrison v. Edwards, 12 Vt.

648, 36 Am. Dec. 364.

Virginia.— Wilson 1;. Lazier, 11 Gratt.

(Va.) 477.

United States.—Brabston v. Gibson, 9 How.
(U. S.) 263, 13 L. ed. 131; In re Pulsifer, 9

Biss. (U. S.) 487, 14 Fed. 247.

Canada.— Hooker v. Leslie, 27 U. C. Q. B.

295.
18. Ne%D York.— Hyde v. Goodnow, 3

N. Y. 266.

North Carolina.— Davis, v. Coleman, 29

N. C. 424.

Virginia.— Fant v. Miller, 17 Gratt. (Va.)

47.

United States.— Cook v. Moffat, 5 How.
(U. S.) 295, 12 L. ed. 159; In re Conrad,

6 Fed. Cas. No. 3,126, 6 Am. L. Eev. 385, 4

Am. L. T. 189, 3 Leg. Gaz. (Pa.) 331, 1

Leg. Gaz. Eep. (Pa.) 284, 1 Leg. Op. (Pa.)



COMMERCIAL PAPER [8 Cye.J 331

liable according to the law of the place where the bill was drawn.'' The drawer

by liis contract undertakes that the drawee shall accept, and shall afterward pay
the bill, according to its tenor, at the place and domicile of the drawee, if it be
drawn and accepted generally ; and at the place appointed for payment if it be
drawn and accepted at a different place from the place of domicile of the drawee.

If this contract of the drawer be broken by the drawee, either by non-acceptance

or non-payment, the drawer is liable for payment of the bill, not where the bill

was to be paid by the drawee, but where he, the drawer, made the contract, with

such interest, damages, and costs, as the law of the country where he contracted

may allow.^ So also the damages which the drawee of a bill is to pay ex mora
will be governed by the law of the place where the bill was drawn.^' But ordi-

narily the contract of an accepter is governed by the law of the place where the

acceptance was made, if the bill is payable there or if no place of payment is

named in the bill.^^

H. Appeal and Review— l. In General. The principles applicable to

appeals from actions on commercial paper are in general the same as those gov-
erning appeals in civil actions generally.^

201. 8 Phila. (Pa.) 147, 28 Leg. Int. (Pa.)

324.

Canada.— Daly v. Graham, 8 L. C. Jur.

S40; McCoy v. Dineen, 8 L. C. Jur. 339.

19. Alabama.—Crawford v. Decatur Branch
Bank, 6 Ala. 574 ; Crawford v. Mobile Branch
Bank, 6 Ala. 12, 41 Am. Dec. 33.

Gonneoticut.— Shipman v. Miller, 2 Eoot
(Conn.) 405.

Indiana.— Hunt v. Standart, 15 Ind. 33,

77 Am. Dec. 79.

Louisiana.— Kuenzi v. Elvers, 14 La. Ann.
391, 74 Am. Dec. 434.

Mississippi.— Wood v. Gibbs, 35 Miss. 559.

Missouri.—Page v. Page, 24 Mo. 595 ; Price

V. Page, 24 Mo. 65.

New Jersey.— Brownell v. Freese, 35

JJ. J. L. 285, 10 Am. R«p. 239.

New York.— Foden v. Sharp, 4 Johns.

(N. Y.) 183.

North Carolina.— Anonymous, 3 N. C.

.280; Schermerhorn v. Pelham, 1 N. C. 510.

Ohio.— Farmers' Bank v. Brainerd, 8 Ohio

592.
Pennsylvania.— Lennig v. Ralston, 23 Pa.

St. 137; Allen v. Union Bank, 5 Whart.

(Pa.) 420; Hazelhurst v. Kean, 4 Yeates

(Pa.) 19.

South Carolina.— Winthrop v. Pepoon, 1

Bay (S. C.) 468.

Texas.— Raymond v. Holmes, 11 Tex. 54.

United States.— U. S. Bank v. V. S., 2

How. (U. S.) 711, 11 L. ed. 439, 453; Boyce

V. Edwards, 4 Pet. (U. S.) Ill, 7 L. ed. 799.

England.— Gibbs v. Fremont, 9 Exch. 25,

17 Jur. 820, 22 L. J. Exch. 302, 1 Wkly.
Rep. 482, 20 Eng. L. & Eq. 555; Allen v.

Kemble, 13 Jur. 287, 6 Moore P. C. 314, 13

Eng. Reprint 704.

Canada.— Astor v. Benn, 2 Rev. L6g. 27.

See 7 Cent. Dig. tit. "Bills and Notes,"

i 1938.

And the extent of his liability there is the

«ieasure of his damages against the accepter.

In re Gillespie, 18 Q. B. D. 286, 53 L. J.

•Q. B. 74, 56 L. T. Rep. N. S. 599, 35 Wkly.
Rep. 128 [affirming 16 Q. B. D. 702].

But it has been held that where an accom-
modation accepter brings suit against the
drawer his right to damages will be regu-

lated by the law of the place of payment,
provided such rate be not larger than that
allowed by the law where the bill was drawn.
Cooper V. Sandford. 4 Yerg. (Tenn.) 452, 26
Am. Dec. 239.

20. In re Commercial Bank, 36 Ch. D.
522, 57 L. J. Ch. 131, 57 L. T. Rep. N. S.

395, 36 Wkly. Rep. 550; Allen v. Kemble,
13 Jur. 287, 6 Moore P. C. 314, 13 Eng.
Reprint 704.

21. Ese p. Heidelback, 2 Lowell (U. S.)

526, 11 Fed. Cas. No. 6,322, 9 Chic. Leg. N.
183, 1 Cine. L. Bui. 21, 23 Int. Rev. Eec. 78,

15 Nat. Bankr. Rep. 495.

22. Massachusetts.— Barney v. Newcomb,
9 Cush. (Mass.) 46.

Mississippi.— Frazier v. Warfield, 9 Sm.
& M. (Miss.) 220.

New York.— Everett v. Vendryes, 19 N. Y.
436; Bright v. Judson, 47 Barb. (N. Y.) 29.

United States.— Davis v. Clemson, 6 Mc-
Lean (U. S.) 622, 7 Fed. Cas. No. 3,630.

Canada.— Copcutt v. McMastcr, 7 L. C.

Jur. 340.

See also West v. Valley Bank, 6 Ohio St.

168 ; New Orleans Bank v. Stagg, 1 Handy
(Ohio) 382, 12 Ohio Dec. (Reprint) 195;
Case V. Heflfner, 10 Ohio 180.

23. As to appeals generally see Appeal
AND Erbob.

Findings of fact.— Where the presiding
judge appears to have been satisfied, if not
with the correctness, with the legality, of the

finding of the jury as to the genuineness of

a note sued on, the appellate court will not
interfere on account of any suspicions they
may have that the note has been altered in

amount. Dupree v. Price, 37 Ga. 235. So
where, in an action on a note, an issue as to

payment was submitted to the jury without
instructions, and the finding was for de-

fendant, and the testimony tended to prove
the alleged payment, the judgment will not
be disturbed (Elliott v. Treadway, 83 Mo.

[XIV, H, 1]
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2. Necessity of Raising Objection in Court Below. A defense to an action.

on a promissory note which was not made in the court below cannot be urged in

App. 90), and the burden of proof being on
the assignee of a note to show that he was
an innocent holder for value, where the evi-

dence is conflicting the finding against the
holder will not be disturbed (Richardson v.

Stone, 28 Nebr. 137, 44 N. W. 105). In an
action on a bill there was no allegation as to

the rate of interest, but verdict and judg-
ment were rendered for a certain amount, as

principal and interest; the amount being less

than the sum for which payment was stipu-

lated in the bill. It was held that in the
absence of anything to show what interest,

or that any in fact, was computed and in-

cluded in the verdict, the judgment would
not be disturbed on appeal. Rockmore v.

Davenport, 14 Tex. 602, 65 Am. Dec. 132.

Harmless error, as in other cases, will not
be ground for reversing judgment. Richard-
son V. Monroe, 85 Iowa 359, 52 N. W. 339,

39 Am. St. Rep. 301 {holding that where a
defendant is shown to have executed a note
in suit by his mark, it is not prejudicial error
to allow him to state that he did not sign it,

where it appears by his other testimony that
he admitted the execution of the note, and
merely meant that he did not write his name
with his own hand) ; Reading Second Nat.
Bank v. Wentzel, 151 Pa. St. 142, 31 Wkly.
Notes Cas. (Pa.) 33, 24 Atl. 1087 (where an
indorser on a note having been discharged by
want of protest thereon, a renewal note was
made, to which his name was forged, and in

an action against him on such renewal, the
court charged that, if his indorsement to the
original note was genuine, plaintiff might re-

cover, notw'ithstanding the renewal note was
a forgery, the jury found in favor of the
indorser, and it was held that plaintiff

could not complain of the instruction, al-

though it was erroneous) ; Early v. Preston,
1 Patt. & H. (Va.) 228 (holding that, al-

though a count in a declaration on a pro-

tested bill of exchange is demurrable, as fail-

ing to aver presentment and demand of pay-
ment, an appellate court will not reverse a
judgment for error in overruling the de-

murrer, if the presentment and demand of
payment are sufficiently alleged in the other
counts, and no injury could have resulted to
defendant from the error) ; Smith v. Ehnert,
47 Wis. 479, 3 N. W. 26 (holding that, where
the signature of defendant is not put in issue

by denial under oath in a suit upon a promis-
sory note, so that plaintiff is not required by
law to prove the same, specific errors in the
admission of evidence offered by him for that
purpose cannot be alleged by defendant to

reverse the judgment) ; Knapp v. Runals, 37
Wis. 135 (where defendant claimed to have
paid the note in suit to one with whom it had
been left by plaintifT for collection, while
plaintiff claimed that this third person had
obtained possession of the note without his

consent, and had acted throughout as defend-
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ant's agent, declarations by this third per-
son were admitted in evidence against de-
fendant's objection " for the purpose of show-
ing how the note came into his possession,"
but not to prove that he was defendant's
agent, and it was held that the admission of
the evidence was not prejudicial to defend-
ant).

Presumptions in favor of the correctness of
the proceedings below will be indulged as in
other cases. Prather v. Zulauf, 38 Ind. 155
(holding that a revenue stamp is no part of
a note, so that the fact that- it does not ap-
pear that the note in suit was stamped does
not prove that it was not stamped; and that,
in the absence of evidence to the contrary,,
the presumption is that the revenue law was
complied with, and the proper stamp af-
fixed) ; McKinley v. Shank, 24 Ind. 258
(holding that where, in an action upon a
promissory note, the note was described as
payable to plaintiff, while the note filed with
the complaint and given in evidence was pay-
able to "A. Horace Lewis, or bearer," as the
variance could have been cured by amendment
in the court below the supreme court will on
appeal regard the amendment as having been
made) ; Haeussler v. Haberstroth, 7 Mo. App..
458 (holding imder a statute allowing the
recovery of damages only when the note sued
on has been negotiated, that where, in an ac-
tion by the payee, judgment for damages was
recovered, the presumption will hold good
on appeal, in the absence of a contrary show-
ing, that to support the judgment evidence
was given that the note was negotiated, al-

though the complaint does not so allege, but
is against one as maker who had indorsed his-

name on the back, there having been no ob-

jection taken below) ; Chesebrough v. Tomp-
kins, 45 N. Y. 289 (an action against the
maker of a note, where the holder claimed
title under an indorsement of the payee's
name, made by one claiming to be his agent
for that purpose, and plaintiff was nonsuited
on the ground of failure to show title in him-
self. It appeared that the only authority of

such agent was in writing not produced, and
a motion was made by defendant to strike

out his oral testimony of authority and it

was held, the case not stating what disposi-

tion was made of the motion to strike out,

that it would be presumed, in support of the
nonsuit, that it was granted) ; Kendall v.

Page, 83 Tex. 131, 18 S. W. 333 (holding that
a judgment for an attorney's fee, computed
on the entire amount of the note, will not be

disturbed on appeal, in the absence of a state-

ment of facts, since the presumption is that

every fact provable under the pleadings, and
necessary to sustain the judgment, was.

proved) ; Wheeler v. Pope, 5 Tex. 262 (hold-

ing that, where the record shows that de-

fendant was present, and withdrew his de-

fense to an action on a note, and it does not
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the appellate court.'* Thus where advantage is not taken in the court below of

tlie insufficiency of a notice to charge the indorsers it cannot be done on appeal.^

An indorser cannot, for the first time on appeal, urge that the indorsement was
defective in form,'^ or that he was discharged by an agreement between the payee
and the maker.^ Nor can the defense that plaintiff was not a iona fide holder of

the note in suit be placed upon grounds not distinctly pointed out in the trial

court.^ It has been held also that an objection that because the blank indorse-

ment of the note in suit was not filled up before the day of trial plaintiff showed
no ownership of the note and hence could not recover cannot be raised for the

first time on appeal.^' When the sufficiency of a complaint is first attacked in

the appellate court, the question of its sufficiency has relation solely to the time
at which judgment was rendered upon it and to the form in which it is found in

the record.™ If an essential averment is omitted, it is cause for reversal on the
merits, notwithstanding a statute directing that no judgment shall be reversed, but
for some cause affecting the merits of the judgment.^'

3. Whether Instrument Sued On Is Part of Record. To, make a note part of
the record so that the court may notice it for any purpose, defendant must crave
oyer of it, and a copy filed with the declaration is no part of the record, although

appear tha'i: he objected to the judgment as
entered against him, it will be inferred that
he assented to the judgment, and such assent
will hold him)

.

24. Booker v. Eobbins, 26 Ark. 660;
Trude v. Meyer, 82 111. 535; Benson v. Mor-
gan, 26 111. App. 22; Biekford v. Gibbs, 8
Gush. (Mass.) 154.

Objection that the declaiation alleged a
negotiable instrument, whereas the note in

evidence was non-negotiable, cannot be urged
for the first time on appeal. Jones v. Fales,

4 Mass. 245.

Objection that the lower court allowed one
of several joint makers of a note sued to-

gether to sever in his defense and have a
separate trial is no groiuid for reversal when
no exception was taken below. Commercial,
«tc., Bank v. Lum, 7 How. (Miss.) 414.

Objection that the note was not filed with
the petition will not be considered where no
such objection was made in the trial court.

Peake v. Bell, 65 Mo. 224.

Objection as to issue tried.— Where, in an
action on a note, the complaint avers that
the note was executed by defendant as
maker, and by him delivered for value to the
payee, who in turn indorsed it for value to
plaintifi', and the answer admits these aver-

ments, but the case is tried on the theory that
it is an open question whether the payee was
the lender of the money or an accommoda-
tion indorser who acted as defendant's agent
in procuring the note to be discounted by
plaintiflF, an objection after trial that the
issue tried was different from that made by
the pleadings comes too late. Union Bank
II. Neuman, 59 Hun (N. Y.) 615, 12 N. Y.
Suppl. 633, 35 N. Y. St. 422.

Objection as to effect of evidence.— In a
suit on a note defendant pleaded a material
and unauthorized alteration of the note,

which was denied by replication. It was held
that aside from the state of the pleadings the

supreme court would not pass upon the legal
effect of evidence showing defendant's subse-
quent ratification of the change, in the ab-
sence of charges of fraud directing the atten-

tion of the trial court below to that question.
Capital Bank v. Armstrong, 62 Mo. 59.

Damages for frivolous appeal.— Where de-
fendant, alleging the failure of consideration
of a note, fails to make his defense in the
lower court, the appellate court may adjudge
damages against him for a frivolous appeal.
Hawkins v. Wiel, 22 La. Ann. 579.

25. Manning v. Hays, 6 Md. 5. See also
Little V. Mills, 98 Mich. 423, 57 N. W. 266,
holding that where, in an action against an
indorser of a note, evidence is admitted, with-
out objection, to show protest, an objection
cannot be made on appeal for the first time
on the ground that the notice of protest was
not under seal.

26. Graves v. Norfolk Nat. Bank, 45 Nebr.
840, 64 N. W. 225.

27. New Orleans Gas Light, etc., Co. v.

Hudson, 5 Bob. (La.) 486; Frischman v.

Zimmermaun, 19 Misc. (N. Y.) 53, 42 N. Y.
iSuppl. 824.

28. Howry v. Eppinger, 34 Mich. 29.

29. Scammon v. Adams, 11 111. 575; Hans-
borough V. Towns, 1 Tex. 58.

30. Moore v. Glover, 115 Ind. 367, 16 N. E.
163.

31. A statute directing that no judgment
shall be reversed, but for some cause affect-

ing the merits of the judgment, does not for-

•bid the reversal of a judgment rendered in an
action where plaintiff declared on a writing
not under seal, and recovered as upon a prom-
issory note, without averring the considera-
tion. Such writing not being a promissory
note, and no statement of the consideration
being given, without which the action could
not regularly be supported, is a cause for
reversal upon the merits. Read v. Wheeler,
2 Yerg. (Tenn.) 50.
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334 [8 eye.] COMMERCIAL PAPER— COMMISSION'

the clerk may have incorporated it into the record,^ in the absence of a statute

making the note sued on part of the record.^

Commercial traveler. An agent who simply exhibits samples of goods
kept for sale by his principal and takes orders from purchasers for such goods,

where the goods are afterward to be delivered by the principal to the purchasers

and payment for the goods is to be made by the purchasers to the principal on
such delivery.^ (Commercial Traveler : Generally, see Hawkees and Peddleks

;

Principal and Agent. Liability For Loss of Samples of, see Careiees. License-

Tax, see Commerce ; Licenses. Sales, see Intoxicating Liquoes ; Sales.)

COMMERCIDM JURE GENTIUM COMMUNE ESSE DEBET, ET NON IN MONOPO-
LIUM ET PRIVATUM PAUCORUM QUiESTUM CONVERTENDUM. A maxim mean-
ing " Commerce, by the law of nations, ought to be common, and not perverted to

monopoly and the private gain of a few." ^

COMMETTANT. Employer.^ (See, generally, Mastee and Seevant.)
COMMINATORIUM. A clause sometimes added at the end of writs, admonish-

ing the sheriff to be faithful in executing the same.* (See, generally, Weits.)
COMMISSARY. An officer whose principal duties are to supply an army with

provisions and stores.' In ecclesiastical law, the deputy of the bishop.^ (See,

generally, Aemt and Navy.)
COMMISSION. Any written appointment of a person to an ofBce ;

' written

authority^ or letters patent issued or granted by the government to a person

appointed to an office, or conferring public authority or jurisdiction upon him ; ' also,

in private affairs, the authority or instructions under which one person transacts

business or negotiates for another.'" In civil law, a species of bailment ; equiva-

32. Sims V. Hugsby, 1 111. 413.

33. Womack v. Dunn, 9 Ind. 183.

1. Kansas City K. Collins, 34 Kan. 434, 436,

8 Pac. 865, distinguishing a commercial trav-

eler from a peddler or merchant.
2. Morgan Leg. Max.
3. Serendot v. Saisse, 3 Moore P. C. N. S.

534, 545, 16 Eng. Reprint 202.

4. Black L. Diet, [citing Bracton, fol. 398].

5. Black L. Diet.

6. Ex p. Medwin, 1 E. & B. 609, 615, 17

Jur. 1178, 22 L. J. Q. B. 169, 72 E. C. L. 609,

where it was said, distinguishing a " com-
missary " from a " chancellor "

:
" The com-

missary is deputed specially, his powers vary-
ing according to the limits of his commis-
sion as to subject-matter, time, and place, and
is purely the deputy of the bishop."

7. State V. Crawford, 28 Ela. 441, 497, 10

So. 118, 14 L. R. A. 253.

Compared with " license."— " They are

both grants. A commission grants the right

to hold and discharge the duties of a certain

office. A license grants authority to do a
particular thing." U. S. v. The Planter,

Newb. Adm. 262, 27 Fed. Cas. No. 16,054.

8. Necessity of a writing.— The word
" commission," ex vi termini, imports a writ-

ten authority. U. S. v. Reyburn, 6 Pet.

(d. S.) 352, 365, 8 L. ed. 424.

9. State V. Crawford, 28 Fla. 441, 493, 10

So. 118, 14 L. R. A. 253 [citing Abbott L.

Diet.; Bouvier L. Diet.; Tomlin L. Diet.].

And see State v. Dews, R. M. Charlt. (Ga.)

397, 401 (where a commission is said to be

[XIV, H, 3]

"A delegation by warrant, of an Act of Par-
liament, or of common law, whereby a juris-

diction, power, or authority, is conferred to

others "
) ; Dew v. Judges Sweet Springs Dist.

Ct., 3 Hen. & M. (Va.) 1, 43, 3 Am. Dec. 639
( where it is said : "I take a commission to

mean a warrant of office, a written authority

or license, granted by a person or persons,

duly constituted by law for the purpose, to a
public officer, empowering and authorising

him to execute the duties of the office to

which he may be appointed " )

.

" Our earliest books draw a distinction be-

tween a grant of an ofSce, and a commission,
and inform us that the former, as its name
implies, is not revocable, but that the lat-

ter, which is only the delegation of an au-

thority, is." State v. Dews, R. M. Charlt.

(6a.) 397, 401 [citing Brooke 145, pi. 5].
" Where there is no particular form of

such commission prescribed by law, those

who are constituted for the purpose, may use

such form and language as to them may seem
proper; so that the purport of such commis-
sion be clearly understood." Dew i>. Judges
Sweet Springs Dist. Ct., 3 Hen. & M. (Va.)

1, 43, 3 Am., Dec. 639.

10. Black L. Diet.
" The word commission is one of equivocal

meaning. It is used either to denote a trust

or authority exercised, or the instrument by
which the authority is exercised, or the per-

sons by whom the trust or authority is ex-

ercised." Rex V. Dudman, 4 B. & C. 850, 854,

10 E. C. L. 828.



COMMISSION— COMMISSIONER [8 CycJ 335

lent to mandate." In commercial law, a compensation to a factor or other agent

for services to be rendered in making a sale or otherwise ;
'^ a sum allowed as com-

pensation to a servant, factor, or agent who manages the affairs of others, in

recompense for his services ;
^' an allowance for services, trouble, labor and respon-

sibility in discharging the duties of the trust ;
^* compensation for labor and respon-

sibility ;
'^ compensation for selling ;

^* an allowance or compensation made upon
the sale or purchase of goods ; " a percentage upon the amount involved in the

transaction.^* In criminal law, doing or perpetration ; the performance of an act.''^

In practice, an authority or writ issued from a court, in relation to a cause before

jt, directing and authorizing a person or persons to do some act or exercise some
special function.^ (Commission : Day, see Commission Day. Del Credere, see

Factors and Beokbrs. Merchant, see Factors and Brokers. Of Adminis-
trator, see Executors and Administrators. Of Agent, see Principal and
Agent. Of Assignee—• For Benefit of Creditors, see Assignments Foe Benefit
of Creditors ; In Bankruptcy, see Bankruptcy ; In Insolvency, see Insolvency.
Of Broker, see Factors and Brokers. Of Clerk of Court, see Clerks op
Courts. Of Constables, see Sheriffs and Constables. Of Executor, see

Executors and Administeators. Of Factors, see Factors and Brokers. Of
Guardian, see Guardian and Ward. Of Lunacjr, see Insane Persons. Of Offi-

cer, see Army and JSTavy ; Officers. Of Receiver, see Receivers. Of Sherifi",

see Sheriffs and Constables. Of the Peace, see Commission of the Peace.
Of Trustee, see Mortgages ; Trusts. To Examine "Witnesses, see Depositions.

To Take Depositions, see Depositions. To Take Testimony, see Depositions.

Usurious, see Usury.)
COMMISSION DAY. The opening day of the assises.^'

Commissioner, a title of ofiice ; ^ a person to whom a Commission (§. v.) is

"A commission, is, in a qualified sense, a
legal right, like an action." Ex p. Wilbran,
5 Madd. 1 [quoted in Lucas v. Nockells, 4
Bing. 729, 737, 13 E. C. L. 713, 1 CI. & F.

438, 6 Eng. Reprint 980, 1 M. & P. 783, 2

Y. & J. 304, 29 Rev. Rep. 721].

11. Black L. Diet. See also, generally.

Bailments.
12. Woolsey v. Jones, 84 Ala. 88, 92, 4 So.

190.

"A commission of fifty per cent, is no more
nor less than an equal division of the profits."

Dunham v. Rogers, 1 Pa. St. 255, 262.

As used in the revenue act of April 20, 1818,

the meaning of the term " commissions " is

considered in U. S. r. May, 3 Mason (U. S.)

98, 99, 26 Fed. Cas. No. 15,752.

13. Rogers v. Duff, 97 Cal. 66, 69, 31 Pac.

836; Ralston v. Kohl, 30 Ohio St. 92, 98

[citing Bouvier L. Diet.].

14. In re Slifer, 4 Phila. (Pa.) 225, 17 Leg.

Int. (Pa.) 164, where it is also said: "That
allowance is given as a compensation, and

should, in every instance, be proportionate to

the nature and value of that which it is de-

signed to compensate."
15. Ziegler's Appeals, (Pa. 1886) 4 Atl.

837, 839 [citing In re Harland, 5 Rawle (Pa.)

323].

16. Whitaker v. Old Dominion Guano Co.,

123 N. C. 368, 371, 31 S. E. 629.

17. Miller v. Livingston, 1 Cai. (N. Y.)

349, 357.

18. "The two words, •commission' and
'discount,' are not synonj^nous. They are

similar, but not identical. ' Commission,' in

its technical as well as in its ordinary sense,

generally signifies a percentage upon the
amount of money involved in the transaction,

as distinguished from ' discount,' which is a
percentage taken from the face value of the
security or property negotiated." Swift v.

U. S., 18 Ct. CI. 42, 57 [citing Bouvier L.

Diet.; Ficklin Nat. Arithmetic, 2d Book Ad-
vanced, par. 356].

19. Black L. Diet.

20. Black L. Diet. And see Tracy i>. Suy-
dam, 30 Barb. (N. Y.) 110, 115, where it is

said: "A commission is a writ or process is-

sued by the special order of the court, and
a seal is essential to its validity."

21. Black L. Diet.

22. Abbott L. Diet.
" It is nomen generale, designating an of-

fice of a public or private nature, permanent
or temporary; and although the term be not
used in constituting the office, they may be
nevertheless commissioners, if their duties

be confined to a particular case, or class of

cases. Thus we may have commissioners to

make partition of lands, street commission-
ers, or commissioners of bankruptcy; and
in this case we have commissioners to make
appraisements, although the term be not
used ; and the word ' appraisers ' is used in

the act, not as any official, or technical ap-
pellation, but rather as descriptive of the
duties which they wBre commissioned to per-
form." State V. Morris Canal, etc., Co., 14
N. J. L. 411, 437.
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directed by the government or a conrt.'^ (Commissioner : Auditor, see Eefee-
ENOES. County, see Counties. Court, see Cofet Commissioners. For Taking
Acknowledgments, see Acknowledgments. In Admiralty, see Admiealtt. In
Bankruptcy, see Bankeuptct. In Chancery, see Equitt. In Eminent Domain
Proceeding, see Eminent Domain. In Highway Proceeding, see Steeets and
Highways. In Lunacy, see Insane Peesons. In Proceeding to Locate Rail-
road, see Raileoads. Jury, see Jueies. Of Bail, see Bail. Of Deeds, see Com-
MissioNBE of Deeds. Of Election, see Elections. Of Highways, see Steeets
AND Highways. Of Immigration, see Aliens. Of Land-Ofiiee, see Public
Lands. Of Patents, see Patents. Of United States, see United States Com-
MissioNEEs. Railroad, see Raileoads. Referee, see Refeeenobs. To Assess
Damages, see Eminent Domain ; Municipal Coepoeations ; Steeets and High-
ways. To Make Partition, see Paetition. To Sell, see Judicial Sales. To Set
Out Dower, see Dowee. To Take Deposition, see Depositions.)

Commissioner of deeds. An officer authorized to administer oaths in all

cases where no special provision is made by law.^ (See, generally, Aoknowl-
edgmbnts.)

Commission of the peace, a Commission (§•. 'u.) from the crown, appoint-
ing certain persons therein named, jointly and severally, to keep the peace, etc.^

COMMISSIVE WASTE. See Waste.
Commit. To perpetrate or enact ;

^^ to perpetrate— to do a fault— to be
guilty of a crime ;

^'' to consign to custody by official warrant ; ^ to send to prison— to imprison— to be put in any place to be kept safe.^' (See Commitment.)
Commitment. The act of sending to prison— an order for sending to

prison ;
* the warrant or mittimus by which a court or magistrate directs an officer

to take a person to prison ; '' a document whereby one person is committed to the

custody of another.^ (Commitment : For Contempt, see Contempt. For Costs,

see Costs. For Crime, see Ceiminal Law. For Fines, see Fines. On Civil

Process, see Aeeest ; Executions. Of Witness, see Witnesses.)
Committed. Sent to jail or other proper prison, to be there detained and

held to answer for a criminal offense preferred, or to be preferred against the

party in the course of procedure, until he shall be discharged according to law.^

(See Commit ; Commitment.)

23. Black L. Diet. In Harding v. Handy, 30. Skinner v. White, 9 N. H. 204, 207.

11 Wheat. (U. S.) 103, 126, 6 L. ed. 429, And see Cummington v. Wareham, 9 Gush.

Marshall, C. J., applied the word " commia- (Mass.) 585, where it was held that the

sioner " to a master. And see Dean v. Emer- sending of a lunatic pauper to the hospital

son, 102 Mass. 480, 484. for relief and support was a " commitment,"
" The term ' commissioners ' is a legal and within the meaning of the statute. See also

appropriate designation of such persons as Guthman v. People, (111. 1903) 67 N. E. 821,

have a commission, letters patent, or other 822 [quoting Anderson L. Diet.; Bouvier L.
lawful warrant, to examine any matters, or Diet.],

to execute any public ofBce," etc. State v. 31. Black L. Diet.

Morris Canal, etc., Co., 14 N. J. L. 411, 428 Commitment " correctly describes the proc-

[citing Jacob L. Diet.]. ess by which a person is confined under the
24. Bolton V. Jacks, 6 Bob. (N. Y.) 166, order of a court at any time before or after

192. final sentence." People v. Rutan, 3 Mich. 42,

25. 1 Bl. Comm. 351 ; 3 Stephen Comm. 39. 49.

26. Worcester Diet, [quoted in State v. 32. Cobbett v. Grey, 4 Exch. 729, 741, 19

Murphy, 35 La. Ann. 622, 623]. L. J. Exch. 137.

27. Johnson Diet, [quoted in Clift v. 33. Thus used in a technical sense in crim-

Schwabe, 3 C. B. 437, 477, 54 E. C. L. 437, 2 inal procedure. State v. Pearson, 100 N. C.

C. & K. 134, 61 E. C. L. 134, 17 L. J. C. P. 2]. 414, 418, 6 S. E. 387 [citing 4 Bl. Comm. 296;
28. Century Diet. Bouvier L. Diet. ; Burrill L. Diet. ; Chitty
"To 'commit' was regarded as the sepa- Crim. L. 107].

rate and distinct act of carrying the party to "A person is ' committed ' to jail by a
prison, after having taken him into custody proper tribunal to answer for a, criminal of-

by force of the execution." French v. Ban' fence; upon conviction, he is sentenced by
croft, 1 Mete. (Mass.) 502, 504. the judgment of the court to be imprisoned

89. Skinner v. White, 9 N. H. 204, 208. in jail as a punishment, and when put in
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Committee, a body of persons authorized to act in a certain manner ;
^ a

company of persons joined in the exercise of some duty or the charge of some
trust ;

^ an individual or a body to which others have committed or delegated a

particular duty, or who have taken it on themselves to perform it in the expecta-

tion of their act being confirmed by the body they profess to represent or act

for ;
^ an assembly or board of persons to whom the consideration or management

of any matter is committed or referred by some court." In parliamentary law, a

portion of a legislative body, comprising one or more members, who are charged

with the duty of examining some matter specially referred to them by the house,

or of deliberating upon it, and reporting to the house the result of their investi-

gations or recommending a course of action.^^ (Committee : Of Association, see

Associations. Of City Council, see Municipal Coepoeations. Of Congress, see

United States. Of Drunkard, see Deunkaeds. Of Legislature, see States.

Of Lunatic, see Insane Peesons. Of Spendthrift, see Spendtheiets. Of Stock-

holders, see Coepoeations.)
Committing to jail. Eeceiving into the jail under Commitment,^^ q. v.

(See Commit ; Commitment ; Committed.)
COMMITTITUR. An order or minute, setting forth that the person named in

it is Committed {q. v.) to the custody of the sheriff.*"

COMMITTITUR PIECE. An instrument in writing on paper or parchment,

jail, he is then in execution of the judgment.
The word ' committed,' is used in the statute

in its technical sense, certainly, in its appli-

cation to prisoners charged with criminal of-

fences." State V. Pearson, 100 N. C. 414, 418,

6 S. E. 387. And compare Smith v. Com., 59

Pa. St. 320, 325, where it is said: "It is

admitted, if the language had been ' commit-
ted until sentence is complied with,' it would
mean imprisonment. But what greater force

has the word ' committed ?
' It seems to me it

is not so great as ' custody.' Committed to

what? Undoubtedly to custody; and this is

the common form of sentence :
' and that you

be committed to the custody of the sheriff

until this sentence be complied with.' " Com-
pare MuUins V. Treasurer, 7 App. Cas. 1, 9,

15 Cox C. C. 9, 46 J. P. 276, 51 L. J. Q. B.

145, 45 L. T. Rep. N. S. 625, 30 Wkly. Rep.

157 [affirming 6 Q. B. D. 156, 159 {reversing

5 Q. B. D. 170, 173) ], where it is said: " The
first question is what do the words ' commit-

ted to prison ' and ' committal to prison ' here

mean ? Lush, J. thought that they meant ' re-

ceived into prison,' and on that based his judg-

ment. But I cannot agree with him. I think

that the words, both in common parlance and
in legal phraseology, mean when the order is^

made under which the person is to be kept in

prison."
"

' Committed ' is to be taken as having a

technical meaning, and necessarily implies a
warrant or order by a court or magistrate di-

recting a ministerial officer to take a person

to prison." Com. v. Barker, 133 Mass. 399,

400.
" If we give to the word ' committed,' found

in the statute the meaning usually assigned

by text-writers and lexicographers thereto,

the statute is too plain for construction, and
it must be held that the period of four

months for which the plaintiff in error might
be held without trial commenced to run from
the date of his commitment by the police

[32]

magistrate, and not from the date of the re-

turn of the indictment." Guthman v. People,

(111. 1903) 67 N. B. 821, 822.
" The terms ' committed ' and ' discharged

'

are words of recognized legal meaning, and
refer only to the beginning and end of the
term of imprisonment." Lee v. Ionia County,
68 Mich. 330, 331, 36 N. W. 83.

" The words ' imprisoned ' and ' committed,'
in the statute of 1829, are used as synony-
mous terms, and both mean imprisonment
within the gaol house, or within the prison
walls— an actual confinement within the
walls of the prison, by lawful authority."
Skinner v. White, 9 N. H. 204, 207.

34. Bouvier L. Diet. Iguoted in In re

Board Public Works, 12 Colo. 188, 192, 21
Pac. 481].

35. Webster Diet, [quoted in In re Board
Public Works, 12 Colo. 188, 192, 21 Pac.

481].
36. Reynell v. Lewis, 16 L. J. Exch. 25, 30,

15 M. & W. 517, 4 R. & Can. Cas. 351.

37. Black L. Diet.

The term is especially applied to the person
or persons who are invested, by order of the

proper court, with the guardianship of the

person and estate of one who has been ad-

judged a lunatic. Black L. Diet. And see

Lloyd V. Hart, 2 Pa. St. 473, 478, 45 Am. Dec.

612, where it is said: "A committee is a
bailiff whose power is limited to the mere
care of the estate under the direction of the

court."

38. Black L. Diet.

39. Richter v. St. Paul, 29 Minn. 198, 12

N. W. 532, construing these words as used in

Minn. Gen. Stat. (1878), c. 70, § 12.
"

' Committing any person to jail ' relates

to the execution by the sheriff of an order or
warrant of commitment made or issued by
some officer exercising judicial functions."

Thomas v. St. Louis County, 61 Mo. 547, 548.

40. Black L. Diet.
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which charges a person, already in prison, in execution at the suit of the person
who arrested him.*'

COMMIXTION. See Confusion of Goods.
Commixture. See Confusion of Goods.
Commodate. In Scotch law, a gratuitous loan for use.** (See, generally,

Bailments.)
COMMODATI ACTIO. In the civil law, an action of loan; an action for a

thing lent.^ (See, generally. Bailments.)
COMMODATO. In Spanish law, the same contract as commodatfwm.^ (See,

generally, Bailments.)
COMMODATUM. (See, generally. Bailments.)
Commodity.*^ In its primary and most comprehensive sense,^^ accommoda-

tion;*' advantage;*^ benefit ;** commerce [convenience] ;* commodiousness;^'
convenience ;

°' gain ; ^ interest ; ^ privilege ; ^ profit ; ^ the privilege and con-

41. Black L. Diet.

42. Black L. Diet, ioiting Ersk. Inst. 3,

1, 20].

43. Black T
. Diet.

44. Black u. Diet.

45. Distinguished from " coin."
—"We have

no hesitation fn saying that the term, com-
modity, is opposed to coin, and that the two
words mean the same thing which is now
frequently expressed by the vulgar and popu-
lar language of money and property." Bar-
nett V. Powell, Litt. Sel. Cas. (Ky.) 409, 410.

See Coin.
46. " In a general sense a commodity is

something of convenience, advantage, benefit

or profit." Minot v. Winthrop, 162 Mass. 113,

119, 38 N. E. 512, 26 L. R. A. 259. " But ac-

cording to Webster's International Diction-
ary, the use of the word in this sense is obso-
lete." Queen Ins. Co. v. State, 86 Tex. 250,

265, 24 S. W. 397, 22 L. R. A. 483.

47. Queen Ins. Co. v. State, 86 Tex. 250,

265, 24 S. W. 397, 22 L. R. A. 483.

48. Minot v. Winthrop, 162 Mass. 113, 119,

38 N. E. 512, 26 L. R. A. 259; Queen Ins. Co.

V. State, 86 Tex. 250, 265, 24 S. W. 397, 22
L. R. A. 483.

49. Minot v. Winthrop, 162 Mass. 113, 119,

38 N. E. 512, 26 L. R. A. 259; Queen Ins. Co.

V. State, 86 Tex. 250, 265, 24 S. W. 397, 22
L. R. A. 483.

50. MeKeon v. Welf, 77 111. App. 325, 334
[quoting Anderson L. Diet.].

51. Queen Ins. Co. i>. State, 86 Tex. 250,
265, 24 S. W. 397, 22 L. R. A. 483.

52. /iJinots.— McKeon v. Wolf, 77 111.

App. 325, 334.

Iowa.— Beechley x>. Mulville, 102 Iowa 602,

608, 70 N. W. 107, 71 N. W. 428, 63 Am. St.

Rep. 479.

Massachusetts.— Minot v. Winthrop, 162
Mass. 113, 119, 38 N. E. 512, 26 L. R. A.
259; Com. v. Lancaster Sav. Bank, 123 Mass.
493, 495; Portland Bank v. Apthorp, 12 Mass.
252.

Texas.—Queen Ins. Co. v. State, 86 Tex.

250, 265, 24 S. W. 397, 22 L. R. A. 483.

United States.— Hamilton Mfg. Co. v.

Massachusetts, 6 Wall. (U. S.) 632, 640, 18

L. ed. 904; Provident Sav. Inst. v. Massa-
chusetts, 6 Wall. (U. S.) 611, 18 L. ed. 907.

53. McKeon v. Wolf, 77 111. App. 325, 334
[quoting Anderson L. Diet.] ; Beechley v.

Mulville, 102 Iowa 602, 608, 70 N. W. 107, 71
N. W. 428, 63 Am. St. Rep. 479; Portland
Bank v. Apthorp, 12 Mass. 252, 256; Ham-
ilton Mfg. Co. V. Massachusetts, 6 Wall.
(U. S.) 632, 640, 18 L. ed. 904; Provident
Sav. Inst. V. Massachusetts, 6 Wall. (U. S.)

611, 18 L. ed. 907.

54. Queen Ins. Co. v. State, 86 Tex. 250,
265, 24 S. W. 397, 22 L. R. A. 483.

55. MoKeon v. Wolf, 77 111. App. 325, 334
[quoting Anderson L. Diet.] ; Beechley v.

Mulville, 102 Iowa 602, 608, 70 N. W. 107,

71 N. W. 428, 63 Am. St. Rep. 479; Com. v.

Lancaster Sav. Bank, 123 Mass. 493, 495;
Portland Bank v. Apthorp, 12 Mass. 252,

256; Hamilton Mfg. Co. v. Massachusetts,
6 Wall. (U. S.) 632, 640, 18 L. ed. 904;
Provident Sav. Inst. v. Massachusetts, 6

Wall. (U. S.) 611, 18 L. ed. 907.

56. McKeon v. Wolf, 77 111. App. 325, 334
[quoting Hamilton Mfg. Co. v. Massachusetts,

6 Wall. (U. S.) 632, 640, 18 L. ed. 904];
Beechley v. Mulville, 102 Iowa 602, 608, 70

N. W. 107, 71 N. W. 428, 63 Am. St. Rep.

479; Minot v. Winthrop, 162 Mass. 113, 119,

38 N. E. 512, 26 L. R. A. 259 ; Portland Bank
V. Apthorp, 12 Mass. 252, 256 (where it is

was said: "It must have been under this

general term, commodity, which signifies con-

venience, privilege, profit, and gains, as well

as goods and wares, which are only its vul-

gar signification, that the legislature as-

sumed the right, which has been uniformly,

and without complaint, exercised for thirty

years, of exacting a sum of money from at-

torneys, and barristers at law, vendue mas-
ters, tavern-keepers and r«tailers "

) ; Queen
Ins. Co. V. State, 86 Tex. 250, 265, 24 S. W.
397, 22 L. R. A. 483; Hamilton Mfg. Co. v.

Massachusetts, 6 Wall. (U. S.) 632, 640, 18

L. ed. 904 ( where it is said : "If regarded as

meaning goods and wares only, there would
be much diflBculty in the case, but if it sig-

nifies ' convenience, privilege, profit and
gains,' as uniformly held by the state court,

then all difficulty vanishes, and the case is

clear "
) ; Provident Sav. Inst. v. Massachu-

setts, 6 Wall. (U. S.) 611, 18 L. ed. 907.
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venience of transacting a particular business.^'' In its secondary and commercial

sense ^ that which affords advantage or profit ;
^ that which affords convenience

or advantage, especially in commerce, including everything movable which is

bought and sold ;
^ an article of trade or commerce, a movable article of value,

something that is bought and sold ;
*' any movable and tangible thing that is ordi-

narily produced or used as the subject of barter or sale ;
°^ anything movable

that is subject of trade or acquisition ; ^ articles of trade or commerce ;
'°^ goods,

wares, and merchandise of any kind ; ® property ;
"^ something produced for use,

and an article of trade or commerce.^'
COMMODUM EX INJURIA SUA NEMO HABERE DEBET. A maxim meaning

" No person ought to have advantage from his own wrong." ^

Common. As an adjective, usual, ordinary, accustomed ; shared among sev-

eral ; owned by several jointly ;
*' belonging equally to more than one, or to

many indefinitely ; belonging to the public ; general ; universal
;

public ; ™ fre-

57. Com. V. Lancaster Sav. Bank, 123 Mass.
493, 495.

" It has been repeatedly held that corporate
franchises enjoyed by grant from the govern-
ment are commodities, and subject to an ex-

cise." Gleason v. McKay, 134 Mass. 419,

424; Com. v. Hamilton Mfg. Co., 12 Allen
(Mass.) 298, 300; Com. v. People's Five
Cents Sav. Bank, 5 Allen (Mass.) 428, 435.

58 " In a special sense a commodity is

something produced for use, and an article

of trade or commerce." Minot v. Winthrop,
162 Mass. 113, 119, 38 N. E. 512, 26 L. R. A.
259.

" The taauling of rails " is not the com-
modity contemplated by the legislature, nor is

it embraced by the statute, prohibiting any
one from buying or selling to or receiving
from any slave any " commodity whatsoever,"
etc. State v. Henke, 19 Mo. 225, 226.

59. Beechley v. Mulville, 102 Iowa 602,

608, 70 N. W. 107, 71 N. W. 428, 63 Am. St.

Eep. 479.

60. Webster Diet, \_quoted, in McKeon v.

Wolf, 77 111. App. 325, 334; Peterson v. Cur-
rier, 62 111. App. 163, 169]. And see Best
V. Bauder, 29 How. Pr. (N. Y.) 489, 492,

where it is said :
" The word includes all

the movables which are the objects of com-
merce."
Animals are excepted by Webster in his

definition. Webster Diet, [quoted, in Peter-

son V. Currier, 62 111. App. 163, 169; Best v.

Bauder, 29 How. Pr. (N. Y.) 489, 492;

Queen Ins. Co. v. State, 86 Tex. 250, 265, 24

S. W. 397, 22 L. R. A. 483].

61. Standard Diet. \_quoteA in McKeon v.

Wolf, 77 111. App. 325, 333].

62. Queen Ins. Co. v. State, 86 Tex. 250,

265, 24 S. W. 397, 22 L. E. A. 483.

63. Century Diet, [quoted, in McKeon v.

Wolf, 77 111. App. 325, 333; Peterson n. Cur-

rier, 62 111. App. 163, 169]. See also Shuttle-

worth V. State, 35 Ala. 415, 417 (where it is

said: "The words, article and commodity,
are used in this section, mainly, in the same
sense. They at least embrace most movable
things, which can become the subject of com-
merce between white persons and slaves. A
black bottle comes clearly within this defini-

tion"); Barnett v. Powell, Litt. Sel. Cas.

(Ky.) 409, 410 (where it is said: "The

term, commodity, is properly used to signify

almost any description of article called

moveable or personal estate, and in this sense

it is here intended " )

.

64. Black L. Diet.

65. Beechley v. Mulville, 102 Iowa 602,

608, 70 N. W. 107, 71 N. W. 428, 63 Am. St.

Eep. 479 (popular meaning) ; Anderson L.

Diet, [quoted, in McKeon v. Wolf, 77 111. App.
325, 334] ; Black L. Diet. Compare Minot
V. Winthrop, 162 Mass. 113, 119, 38 N. E.

512, 26 L. R. A. 259, where it is said: " The
words, ' produce, goods, wares, merchandise
. . . brought into, produced, manufactured,
or being ' within the Commonwealth, are

words of definite meaning, but the words
' and commodities whatsoever ' are of less

certain signification."

Canned oysters, sold as merchandise, are a
commodity within the meaning of Miss. Code
(1892), § 4437, prohibiting agreements "to
limit increase or reduce the price of a com-
modity." Barataria Canning Co. v, Joulian,

80 Miss. 555, 31 So. 961.

The term has been held to include cotton

(State V. Borroum, 23 Miss. 477, 481) and
wine plants (Best v. Bauder, 29 How. Pr.

(N. Y.) 489, 491).
66. Anderson L. Diet, [quoted in McKeon

V. Wolf, 77 111. App. 325, 334].

67. Minot v. Winthrop, 162 Mass. 113, 119,

38 N. B. 512, 26 L. E. A. 259.

68. Black L. Diet.

69. Black L. Diet.
" Common " denotes primarily that in which

many share; and hence, that which is often

met with. Koen v. State, 35 Nebr. 676, 678,

53 N. W. 595, 17 L. E. A. 821. And see

Decker v. Evansville, etc., E. Co., 133 Ind.

493, 497, 33 N. E. 349, where it is said: " In-

juries which result from the careful con-

struction and operation of a railroad on the

land of another are ' common ' to all those

whose lands are in close proximity to such
road."

70. Webster Diet, [quoted in Aymette v.

State, 2 Humphr. (Tenn.) 154, 158]. See
also U. S. V. Smith, 4 Cranch C. C. (U. S.)

629, 27 Fed. Cas. No. 16,328.

The word " common " is ordinarily under-
stood to apply to the general public when
not qualified by some word or phrase of lim-
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quent, usual, customary, habitual.'" As a noun, an incorporeal Iiereditament.'^

(Common : Appendant, see Common Lands. Appurtenant, see Common Lands.
Assault, see Assault and Battery. Assurance, see Common Assurances. At
Large, see Common Lands. Bail, see Bail. Bar, see Common Bar. Barrator,

see Barratry. Barratry, see Barratry. Bawdy-House, see Disorderly Houses.
Because of Yicinage, see Common Lands. Bench, see Common Bench. Betting
House, see Gaming. Brawler, see Common Scold. Carrier, see Carriers.
Chase, see Common Chase. Council, see Municipal Corporations. Counts, see

Common Counts. Day, see Common Day. Diligence, see Negligence. Drunk-
ard, see Drunkards. Eniployment, see Master and Servant. Error, see Com-
mon Error. Fishery, see Fish and Game. Gambler, see Gaming. Gambling, see

Gaming. Gambling House, see Gaming. Highway, see Streets and High-
ways. Informer, see Common Informer. In Gross, see Common Lands.
Intendment, Intent, or Sense, see Common Intendment, Intent, or Sense. Jail,

see Prisons. Jury, see Juries. Labor, see Sunday. Lands, see Common Lands.
Law, see Common Law. Lawyer, see Common Lawyer. Learning, see Common
Learning. Mob, see Common Mob. Night -Walker, see Common Night-Walker.
Nuisance, see Nuisances. Of Digging, see Common Lands. Of Estovers, see

Common Lands. Of Fowling, see Common Lands. Of Pasture, see Common
Lands. Of Piscary, see Common Lands. Of Shack, see Common Lands. Of
Turbary, see Common Lands. Place, see Common Place. Pleas, see Common
Pleas ; Courts. Property, see Common Property. Prostitute, see Prostitu-
tion. Railer, see Common Scold. Recovery, see Estates. Repute, see Common
Repute. School, see Schools and School Districts. Scold, see Common Scold.
Seal, see Corporations. Seller, see Intoxicating Liquors. Sense, see Common
Sense. Stock, see Corporations. Thief, see Larceny. Usage, see Customs
and Usages. Weal, see Common Weal.)

Commonable. Entitled to Common,™ q. V. (Commonable : Beasts, see Com-
mon Lands.)

Commonage. The right of Common,''^ q. v.

Commonalty. In American law, the body of the people composing a

municipal corporation, excluding the corporate officers.'^ In English law, the

mass of the people excluding the nobility.'^ (See, generally. Municipal
Corporations.)

COMMONANCE or COMMUNANCE. The Commoners {q. v.) or tenants and
inhabitants, who have the right of Common {q. v.) or commoning in open field."

(See, generally, Common Lands.)

COMMON ASSURANCES. The legal evidences of the translation of property,

whereby every person's estate is assured to him, and all controversies, doubts, and
difficulties are either prevented or removed.™ (See Assurance.)

itation. Kirkendall v. Omaha, 39 Nebr. 1, 6, by the votes of the other aldermen, as well

57 N. W. 752. as the burgesses at large, was properly elected.

71. Worcester Diet. Iquoted in State v. Eex v. Osborne, 4 East 327.

O'Conner, 49 Me. 594, 598]. 77. Rapalje & L. L. Diet.

72. Abbott L. Diet. See, generally, Com- 78. 2 Bl. Comm. 294 [quoted in State v.

HON Lands. Farrand, 8 N. J. L. 333, 335]. Compare
73. Black L. Diet. Nixon v. Hyserott, 5 Johns. (N. Y.) 58,

74. Used in old deeds. Black L. Diet. 59.

75. Black L. Diet. Synonymous with " conveyances."—" Thus
76. Black L. Diet. Lord Coke : ' conveyances which are used for

What commonalty includes.— Where a common assurances of land,' &c. 2 Co. 74, a.

charter granted to the mayor and commonalty A common recovery ' is now by usage and
that any alderman being wanted, the rest of custom become a common assurance and con-

the aldermen might nominate two burgesses, veyanee of lands.' 5 Co. 41. Chief Justice

for the choosing of one of them as aldermen Willes : a common recovery ' is by consent

by the commonalty ( per communitatem

)

, it and in nature of a common conveyance or as-

was held that commonalty included the whole surance of lands.' Willes 451." State v. Far-

corporation, and that an alderman so elected rand, 8 N. J. L. 333, 335.
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COMMON BAR. Otherwise called Blank Bae,"' q. v.

Common bench. Formerly the name of the English court of common
pleas.^" (See, generally, Courts.)

Common chase, a place where all alike were entitled to hunt wild ani-

mals.*' (See, generally, Animals ; Fish and Game.^
Common counts. Averments of a cause of action, incorporated in a decla-

ration, not as descriptive of the particular circumstances of the plaintiff's case, as

he expects to prove it, but in order that he may have a proper averment, to

enable him to take advantage of the legal effect of the proof, whatever it may
be, if in any respect it can warrant a recovery.*^ (Common Counts : See, gener-

ally. Accounts and Accounting ; Assumpsit, Action of ; Money Lent ; Monet
Paid ; Monet Received ; Sales ; Use and Occupation ; Woek and Laboe.)

Common currency in Arkansas. Bank notes or paper issues, which were
the general and universal Cueeenot {q. v.) of the state.^'

COMMON DAY. An ordinary day in court.^

Common error. An error for which there are many precedents.^ (See

Communis Eeeoe Faoit Jus.)

Commoners. Persons having a right of Common,*^ q. v. (See, generally,

Common Lands.)
Common field. The term " common field " is of American invention, and

adopted by congress to designate small tracts of ground of a peculiar shape usu-

ally from one to three arpents in front by forty in depth, used by the occupants

of the French villages for the purposes of cultivation, and protected from the

inroads of cattle by a common fence.^^

Common field land. See Common Lands.
Common form. One of the two methods of obtaining probate.^ (See,

generally, Wills.)
Common informer, a common prosecutor ; ^ a person who sues for a pen-

alty which is given to any person who will sue for it.^ (See, generally, Criminal
Law ; Foefeituees ; Penalties.)

Common intendment, intent, or sense. The natuial and ordinary mean-
ing of language.^' (See Certainty.)

79. Black L. Diet. Sometimes applied, in the United States,

80. So called to distinguish it from the to cattle.— Horses are called " free common-
KlNG's Bench, q. v. Black L. Diet. ers." Burrill L. Diet, [citing Williams v.

81. Black L. Diet. Michigan Cent. E. Co., 2 Mieh. 259, 264, 55

82. Abbott L. Diet. Am. Dee. 59].

83. Dillard v. Evans, 4 Ark. 175, 178. 87. Glasgow v. Hortiz, • 1 Black (U. S.)

84. Black L. Diet, [citing Termes de la 595, 17 L. ed. 110.

Ley] . 88. " There are two methods of obtaining

85. Black L. Diet. probate known to the practice of the Eng-
86. Black L. Diet, [citing Culley i>. Spear- lish ecclesiastical courts— one in common

man, 2 H. Bl. 386, 389, 3 Rev. Rep. 420], where form, and the other in solemn form or per

Eooke, J., says: "Tenants in common have testes." Straub's Case, 49 N. J.' Eq. 264,

been improperly, in the argument, compared 265, 24 Atl. 569.

to commoners, who are so called, not from 89. Black L. Diet.

any community of interest between them- 90. 3 Bl. Comm. 161. And see In
selves, but because they have a right to pas- Barker, 56 Vt. 14, 20.

ture on the waste, in common with the lord." 91. Abbott L. Diet.



COMMON LANDS
By Akthub W. Blakemoeb

I. Definition, 343

II. HISTORY AND EXISTENCE, 344

III. CREATION, 345

IV. NATURE AND SUBJECT-MATTER OF RIGHTS OF COMMON, .m
A. In General, 346

B. Pasture, 347

1. In General, 347

2. Common Appendant, 347

3. Comm,on Appurtenant, 347

4. Of Vicinage, 348

5. In Gross, 348

6. Without Stint, 348

C. Mights Other Than Pasture, 349

1. Digging, 349

2. Estovers, 349

3. Fowling, 349

4. Piscary, 349

5. Seaweed, 349

6. Shack, 350

7. Turbary, 350

V. PROPRIETARY OF COMMON LANDS, 350

A. TF/to Constitute, 350

B. Incorporation, 351

1. Manner of, 351

2. Ptoo/ o/, 351

C. Meetings and Proceedings, 351

1. 7«. General, 351

2. Notice of, 353

a. 7«. General, 353

b. Form of Notice, 353

D. Records, 353

E. Pelegation of Authority, 353

F. Regulation of Proprietary, 354

VI. TITLE TO Common lands, 354

A. i?i General, 354

B. jSy Incorporation, 354

C. Transfer of Title, 354

1. ^y ^Ae Proprietary, 354

a. i«. General, 354

b. .ffbw Regulated, 355

c. /iSfflZe Through Committee, 355

2. ^y Individuals, 356

D. Confirmation Tyy Government, 356

1. in General, 356

2. TAe Federal Statute of 1812, 856

a. 7?i General, 356

b. Common Field Lot^, 358

3. Priorities, 358

343



COMMON LAND8 [8 Cye.] 343

VII. CONTROL, MANAGEMENT, AND USE OF COMMON LANDS, 359

A. Indosure and Fencing, 359

B. Misuser, 359

1. What Constitutes, 859

a. In General, 359

b. Structures, 360

2. Effect of, 360

C. Disposal of Income, 360

D. Taxation, 361

E. The Eights of Abutting Owners, 361

F. Apportionment, 361

VIII. PARTITION, 361

A. In General, 361

1. Right to, 361

2. Conclusiveness and Effect of, 363

B. ^?/ Fbfe of Proprietors, 363

1. TJi, General, 363

2. Through a Committee, 363

C. ^y Judicial Proceeding, 363

1. 7;i General, 363

2. ^eo'if o/, 363

3. Proof of 363

D. Effect of Acquiescence— Estoppel, 363

IX. EXTINGUISHMENT, 363

A. In General, 363

B. Abandonment, 364

C. Unity of Possession, 364

X. ACTIONS, 364
cross-r]sfe:re:nce}S
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Eight of Common in Land of Another, see Easements.
Tenancy in Common of Land, see Tenancy in Common.

I. DEFINITION.

Commons or common lands in a strictly legal sense may be defined to be those

lands in which rights of common' exist'.^ But in its popular sense the word

1. Rights of common are defined and ex- Webster Diet, iquoted in Goode v. St. Louis',

plained see infra, IV. 113 Mo. 257, 271, 20 S. W. 1048].

3. Sweet L. Diet. And see Anderson L. " Commons or waste lands " as used in

Diet. The term " common " by no rules of in- 50 Geo. Ill, e. 122, § 87, was held to mean
terpretation can be construed to mean a lot to commonable lands, the ownership of the soi]

be held by several as tenants in common, but of which was in the lord of the manor, and
as a lot in which several are to have common not open iields over which certain persons had
of some sort. Knowles v. Nichols, 2 R. I. 198. rights in severalty. Grand Union Canal Co.

Other definitions are: "A tract of ground, v. Ashby, 6 H. & N. 394, 30 L. J. Exeh. 203,

the use of which is not appropriated to an in- 3 L. T. Rep. N. S. 673.

dividual, but belongs to the public or to a Distinguished from "uninclosed lands."—

•

number." Century Diet, {quoted in Goode v. The word " common " as used in a statute

St. Louis, 113 Mo. 257, 271, 20 S. W. 1048]. has been distinguished from the words " un-
"An uninclosed tract of ground, the use of inclosed lands." Ferguson v. Miami Powder

which is not appropriated to an individual, Co., 9 Ohio Cir. Ct. 445. For the meaning
but belongs to the public or to a number." of the term " commons " as used in a stat-

[I]
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" common " is used to denote pieces of ground left open for common or public
use for the convenience and accommodation of the inhabitants of the town or
municipality.^

II. HISTORY AND EXISTENCE.

Common lands are of ancient feudal origin,* but have not generally survived
in the United States,' although formerly most common in England and other
European countries.^ Eights of common have been sustained in some of the
states of the Union ' and denied in others.' So too various specific lands have
been declared to be common,' while the right of common has been denied as to

ute see also State v. McEeynolds, 61 Mo.
206.

Common field lot or out lot defined as used
in the act of congress of June 13, 1812, con-
firming titles to common lands in Missouri
see infra, VI, D, 2.

3. Cincinnati v. White, 6 Pet. (U. S.) 431,
8 L. ed. 452 {quoted in Goode ;;. St. Louis,
113 Mo. 257, 272, 20 S. W. 1048]. The word
" common " also denotes " an uninclosed piece
of land set apart for public or municipal pur-
poses in many cities and villages of the
United States." Black L. Diet, [quoted in

Goode v. St. Louis, 113 Mo. 257, 271, 20 S. W.
1048]. In most of the cities and towns in
the United States there are considerable
tracts of land appropriated to public use.

These commons were generally laid out with
the cities or towns where they are found,
either by the original proprietors or by the
early inhabitants. Bouvier L. Diet. The
word " commons," as used in Wagner's Stat.

Mo. p. 1314, § 1, relating to the incorpora-
tion of towns, means lands included in or

belonging to a town which are set apart for

public use. State v. McReynolds, 61 Mo. 203.

4. For a discussion of the ancient origin of

rights of common, expounding the legal and
historical theories of the matter see 3 Law
Quart. Eev. 373.

5. Although the right of common, with
many of its old common-law incidents, was
formerly recognized in this country, par-

ticularly in the middle and eastern states

(Anderson L. Diet.), it has been said that it

probably does not exist in any of the north-
em or western parts of the United States
which have been settled since the Revolution
(3 Kent Comm. 404. But see 111. Const.

(1818), art. 8, § 8). See also Van Rensse-
laer 1-. Radeliflf, 10 Wend. (X. Y.) 639, 649,

25 Am. Dee. 582, where it was said :
" These

common rights which were at one time
thought to be essential to the prosperity of

agriculture, subsequent experience, even in

England, has shown to be prejudicial. In
this country such rights are uncongenial with
the genius of our government, and with the
spirit of independence which animates our
cultivators of the soil. In our state, how-
ever, we have the manors of Livingston and
of Rensselaerwyck, in which these rights have
existed, and to some extent do still exist."

6. England.— See 2 Bl. Comm. 33; Origin
Rights Common, 3 Law Quart. Rev. 373.

[I]

France.— For a scanty statement of Fren«h
communal rights see 5 Chic. Leg. N. 522, 5?7.
Sweden.— Concerning rights of common in

Sweden see Stiemh. de jure Sueonom, /ib.

2, e. 6.

Switzerland.— See 19 Jour. Jur. 369.
7. Connecticut.— Stiles v. Curtis, 4 Day

(Conn.) 328.

Illinois.— Where certain rights in common
were confirmed bv the legislature. Haps v.

Hewitt, 97 HI. 498; Hebert v. Lavalle, 27
111. 448.

Iowa.—See Miner v. Bennett, 45 Iowa 635.
Maine.— Brackett v. Persons Unknown, 53

Me. 228.

Massachusetts.— Jeffries Neck Pasture r.

Ipswich, 153 Mass. 42, 26 X. E. 239; Green
i: Putnam, 8 Cush. (Mass.) 21.

Missouri.—Where certain French and Span-
ish rights in common were confirmed by con-
gress. Page T. Scheibel, 11 Mo. 167.

New Hampshire.— Goulding r. Clark, 34
X. H. 148.

New York.— Smith r. Floyd, 18 Barb.
(X. Y.) 522; Van Rensselaer v. Radelifl, 10
Wend. (X. Y.) 639, 25 Am. Dec. 582.

Pennsylvania.— Carr v. Wallace, 7 Watts
(Pa.) 394; Western University v. Robinson,
12 Serg. & R. (Pa.) 29.

Rhode Island.— Hall i: Lawrence, 2 R. I.

218, 57 Am. Dec. 715.

Vermont.— Beach v. Fay, 46 Vt. 337 ; Hart
V. Gage, 6 Vt. 170.

See 10 Cent. Dig. tit. "Common Lands,"
« 1.

8. Common lands practically do not esst
in Georgia, the court denying the right when
founded on prescription, although saying that
" it could be created by grant." Harrell v.

Hannum, 56 Ga. 508; Davis r. Gurley, 51
Ga. 74, 44, Ga. 582. Commons may, how-
ever, be created by statute. Crawford v.

Mobile, etc., R. Co., 67 Ga. 405.

9. Rights of common have been allowed in

lands under the waters of Meeox bay. Long
Island, New York (Southampton v. ileeox

Bay Oyster Co., 12 N. Y. St. 514) ; Epping
forest (Sewers Com'rs v. Glasse, L. R. 19 Eq.
134, 44 L. J. Ch. 129, 31 L. T. Rep. N. S. 495,

23 Wkly. Rep. 102) . See also Van Rensselaer
V. Radcliff, 10 Wend. (N. Y.) 639, 25 Am.
Dec. 582 (town of Guilderland) ; Leyman v.

Abeel, 16 Johns. (X. Y.) 30 (Catskill pat-

ent) ; Livingston v. Ten Broeck, 16 Johns.
(N. Y.) 14, 8 Am. Dec. 287 (town of Liv-
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others."* And it has been held that the public has no right of common in

highways."

III. CREATION.

Common lands may be created by government grant, either in general terms
to the inhabitants'^ or by appropriation speciiically for certain common purposes/^

of lands only which the government owns,'^ or by appropriate words in a deed
by a private party where it must clearly appear that the creation of right of

common was intended.''^ A right of common, being a species of profit a prendre,
can be created by prescription but not by custom, except in the ancient case of

copyhold tenants who might claim under a custom.'^

ingston) ; Watts v. Coffin, 11 Johns. (N. Y.)

495 ( lands in the city of Hudson )

.

' 10. New forest.— Mill v. New Forest
Oom'r, 18 C. B. 60, 2 Jur. N. S. 520, 25 L. J.

C. P. 213, 86 E. C. L. 60.

11. Harrison v. Brown, 5 Wis. 27.

13. Southampton v. Mecox Bay Oyster Co.,

12 N. Y. St. 514, where it appeared that the

lands under the waters of Mecox bay. Long
Island, were granted by charter, in 1676, to

a body corporate, " by the name of the trus-

tees of the freeholders and commonalty of the

town of Southampton, or their successors."

Such trustees were clothed by the charter

with power to possess all the lands unappro-

priated to individuals before it was granted.

It was held that such lands are common
lands, and that the title thereto is in the town
of Southampton.

Created by government grant only in " in-

habitants."—^A right of lopwood, lying within

a manor, that is, a right in the inhabitants

of a parish at certain periods of the year to

lop for fuel the branches . of trees growing
upon the waste lands of the manor, cannot be

created by custom or prescription, or other-

wise than by crown grant or act of parlia-

ment. Chilton V. London Corp., 7 Ch. D.

735, 47 L. J. Ch. 433, 38 L. T. Rep. N. S.

498, 26 Wkly. Rep. 474; Rivers v. Adams, 3

Ex. D. 361, 48 L. J. Exch. 47, 39 L. T. Rep.

N. S. 39, 27 Wkly. Rep. 381.

French grants in Illinois are discussed in

Hebert v. Lavalle, 27 111. 448.

13. Bell v. Ohio, etc., R. Co., 25 Pa. St.

161, 64 Am. Dec. 687, where it appeared that

the state, having laid out a town into lots,

appropriated a tract out of the borders of the

town for a common pasture, for the benefit of

the owners of the lots, and afterward sold

the lots. It was held that the tract so ap-

propriated was common appurtenant.

14. State V. TaflF, 37 Conn. 392, where a

vote of a town that certain lands should " lie

common, and shall not be used for any other

purpose without the consent of every indi-

vidual proprietor " was held to be inoperative,

if at the time the land belonged to the pro-

prietors in common and not to the town.

15. Grant of land with common appurte-

nant insufficient.— After a right of common
has been extinguished by unity of possession

a new right is not created by a grant of a

messuage and land with common appurte-
nant, although those who have occupied the
tenement since the extinguishment have al-

ways used common therewith. Clements v.

Lambert, 1 Taunt. 205, 9 Rev. Rep. 749.

Otherwise if it had been a grant of all com-
mons used therewith. Hall v. Byron, 4 Ch. D.
667, 46 L. J. Ch. 297, 36 L. T. Rep. N. S.

367, 25 Wkly. Rep. 317 ; Clements v. Lambert,
1 Taunt. 205, 9 Rev. Rep. 749.

16. Smith V. Floyd, 18 Barb. (N. Y.) 522;
Post V. Pearsall, 22 Wend. (N. Y.) 425 [af-

firming 20 Wend. (N. Y.) Ill]; Blewett t>.

Tregonning, 3 A. & E. 554, 1 Hurl. & W. 432,
4 L. J. K. B. 234, 5 N. & M. 308, 30 E. C. L.

260; Hardy v. Hollyday [cited in Grimstead
V. Marlowe, 4 T. R. 717, 2 Rev. Rep. 512];
Gateward's Case, 6 Coke 596 [cited in Grim-
stead V. Marlowe, 4 T. R. 717, 2 Rev. Rep.
512]. Contra, holding that rights in com-
mon cannot arise by prescription and prob-

ably not at all see Harrell v. Haanum,
56 Ga. 508; Davis v. Gurley, 51 Ga. 74, 44
Ga. 582. See also Tubbs v. Lynch, 4 Harr.
(Del.) 521, where it was held that the unin-
terrupted possession and enjoyment for forty
years of vacant land, the title to which stood
in the state, gave no rights of common, but
afforded ground for a presumption of a grant
by the state to the occupant and those under
whom he claimed.

In Iowa the statute does not prohibit one
who incloses land adjoining the close of an-

other, and does not own any part of the divi-

sion fence, from throwing any portion of such
land open to common. Miner v. Bennett, 45
Iowa 635.

Government lands.— Concerning rights in a
royal forest claimed by prescription, where,
however, the claimant was defeated by proof
that he took originally by virtue of an allot-

ment made by royal commissioners of the land
as appurtenant to which he claimed common
see Mill v. New Forest Com'r, 18 C. B. 60,

2 Jur. N. S. 520, 25 L. J. C. P. 213, 86 E. C. L.

60.

Called corporeal hereditaments.— " So cat-

tle-gates or stints, the rights of pasture of

the inhabitants of a parish or other similar
class over lammas-lands, &c., are not rights
of common, though frequently so called, but
shares in the vesture of land, and therefore
corporeal hereditaments." Sweet L. Diet.

[Ill]
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IV. NATURE AND SUBJECT-MATTER OF RIGHTS OF COMMON.
A. In General. A right of common is in nature an incorporeal heredita-

ment of the kind called a profit," running with the land to which it is annexed "

and possibly divisible/' and cannot i-nclude a right to take the whole of the profits

from the land.^ A right of common is a right or privilege which several per-

'

sons have to the produce of the lands or waters of another.^ A grant in general
terms of rights in common is held to give such rights accompanied by their usual
limitations.^ So rights in common may be limited by confiicting rights.^

17. Western University v. Robinson, 12
Serg. & E. (Pa.) 29; Abbott L. Diet.

" Common, or right of common, appears
from its very definition to be an incorporeal
hereditament: being a profit which a man
hath in the land of another." 2 Bl. Comm.
32.

18. Western University v. Robinson, 12
Serg. & E. (Pa.) 29.

19. Nieholls v. Chapman, 5 H. & N. 643,
29 L. J. Exch. 461, 2 L. T. Rep. N. S. 568, 8

Wkly. Rep. 664, holding that whether or
not there could be a right to common of

pasture for a fraction of one animal need
not be decided, but an allegation in a plead-

ing of a right to three fourths of a right of

common was unintelligible.

20. In the technical sense of the words a
common (or right of common) is the right

of taking some part of any natural product
of the land or water belonging to another
man in common with him. Therefore the
right to take the whole of the product, or to

exclude the owner from taking it, is not a
common— although sometimes called a sole

common— but an estate in land ; "for it is

against the nature of this word common, and
it was implyed in the first grant, that the
owner of the soyle should take his reason-
able profit there." Coke Litt. 122a Icited in

Sweet L. Diet.] ; Rapalje & L. L. Diet.

21. "As a noun, [the word common] sig-

nifies the right of one person to take or use
the product of lands the property of another.

It is an incorporeal hereditament." Abbott
L. Diet.; Anderson L. Diet.

"A profit which a man hath in the land of

another; as to feed his beasts, to catch fish,

to dig turf, to cut wood, or the like is a
common." Burrill L. Diet, [citing 2 Bl.

Comm. 32; 2 Stephen Comm. 3].
" In English law, [a common] is an incor-

poreal right which lies in grant, originally

commencing on some agreement between lords

and tenants, which by time has been formed
into prescription, and continues good, al-

though there be no deed or instrument to

prove the original contract. ... It is chiefly

of four sorts; common of pasture, of piscary,

of turbary, and of estovers. ' The ancient
books,' it has been said, ' are more explicit on
rights of common than the modern; probably
on account of the great increase of inclos-

ures.' " Burrill L. Diet, [citing Tyrringham's
Case, 4 Coke 366; Atkinson v. Teasdale, 2

W. Bl. 817, 3 Wils. C. P. 278] ; Van Rensse-

laer V. RadclifF, 10 Wend. (N. Y.) 639, 649,

[IV, A]

25 Am. Dec. 582, where it is said: "Com-
mon or a right of common, is a right or privi-
lege which several persons have to the prod-
uce of the lands or waters of another. Thus,
common of pasture is a right of feeding the
beasts of one person on the lauds of another ; •

common of estovers is the right a tenant has
of taking necessary wood and timber from
the woods of the lord for fuel, fencing, &c.

;

common of turbary and piscary are in like

manner rights which tenants have to cut
turf or take fish in the grounds or waters of
the lord. All these rights of common were
originally intended for the benefit of agricul-
ture, and for the support of the families and
cattle of the cultivators of the soil. They
are in general either appendant or appur-
tenant to houses and lands."

Kinds of rights in common.— The right
usually meant is common of pasture: the
right of feeding beasts on another's land.
There was also common of estovers: the
liberty of taking necessary wood, for use
of house or farm— house-bote, fire-bote, hay-
bote, hedge-bote, etc. ; common of piscary

:

the liberty of fishing in another's water; com-
mon of turbary: a right to dig turf; common
in the soil : a right to dig for minerals, etc.

All the species result from the same neces-

sity •— the maintenance and carrying on of

husbandry. Anderson L. Diet. And see infra,

IV, B et seq.

Rights not strictly common.— " Common is

sometimes used to denote certain rights which
resemble rights of common in the strict

sense . . . , in giving a person the right of

taking the profits of land in common with
others, but nevertheless differ from rights

of common in some essential point. Thus, the

right of the lord of a manor to take profits

from the waste of the manor, in common with
the tenants, is not strictly a right of common,
because the waste is vested in him, and no
one can have common in his own land." Ra-
palje & L. L. Diet.

22. Benson v. Chester, 8 T. R. 396, 4
Rev. Rep. 708, holding that an ancient deed of

feoffment granting the wastes of a manor
to feoffees in trust to permit the tenants and
inhabitants to use and enjoy the same, as they

had formerly done, or been accustomed to

do, must be taken to mean such a right of

common as may by law exist, namely, a right

of common restricted by levancy and couch-

ancy.
23. The right of commoners in a common

may be subservient to the right of the lord
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B. Pasture— l. In General. Common of pasture is a right in common
with others to feed beasts on lands of another.'^ It is of four sorts, appendant,^

appurtenant,^ because of vicinage,*' and in gross,^ and is distinguishable from
otner rights of common in that it extends to the whole common and not merely

to those parts where the product is found,'*' although it may be controlled by
custom and may be held subservient to other rights of the owner of the common
lands.**

2. Common Appendant. Distinguishing features of common appendant are

that it is dependent on land only and must have existed from time immemorial,^',

and is confined to commonable beasts.^

3. Common Appurtenant. Common appurtenant as distinguished from other

kinds of common of pasture is a landowner's right of pasturage independent
of the propinquity of the lands, founded on a grant or prescription,^ and is

in the soil; so that the lord may dig clay-

pits there, or empower others to do so, with-
out leaving sufficient herbage for the com-
moners, if such a right can be proved to

have been always exercised by the lord. Bate-
son V. Green, 5 T. R. 411. And see Place v.

Jackson, 4 D. & R. 318, 2 L. J. K. B. 0. S.

156, 16 E. C. L. 204; Clarkson v. Woodhouse,
5 T. E. 419, note.

A custom for one commoner to inclose

against another is good. Barber v. Dixon, 1

Wils. C. P. 44.

24. 2 Bl. Comm. 32; 2 Stephen Comm, 4;
Coke Litt. 122a; Bell Diet.; Burrill L. Diet.

And see Van Rensselaer v. Radcliflf, 10 Wend.
(N. y.) 639, 647, 25 Am. Dec. 582.
" Certainty— Common appendant, appur-

tenant, and in gross, are either certain by
number, i. e. for a certain number of beasts,

or certain by levancy and couchancy or sans
nombre." Eapalje & L. L. Diet, [citing Coke
Litt. 122a].

25. As to common appendant see infra,

IV, B, 2.

26. As to common appurtenant see infra,

IV, B, 3.

27. As to common of vicinage see infra;

IV, B, 4.

28. As to common in gross see infra, IV,

B, 5.

29. Rights of common other than pasture

differ from common of pasture in being lim-

ited to those parts of the land where the

product is found, while common of pasture

extends to every place across which the cattle

may wander in search of food, although there

may be no pasture there. Sweet L. Diet.

30. Bateson v. Green, 5 T. R. 411 (right

of the lord of the manor founded on ancient

custom, to dig without leaving suflBcient pas-

turage for the commoners ) . See also Du-
berly v. Page, 2 T. R. 392; and supra, note
23.

31. Van Rensselaer v. Radcliff, 10 Wend.
(N. Y.) 639, 25 Am. Dec. 582; 2 Bl. Comm.
33; 3 Kent Comm. 404.

Common appendant is a right annexed to
the possession of arable land by which the
owner is entitled to feed his beasts on the
lands of another, usually of the owner of the
manor of which the lands entitled to common
are a, part, and can be claimed by prescrip-

tion only. Van Rensselaer v. Radcliff, 10
Wend. (N. Y.) 639, 25 Am. Dec. 582. "This
kind of common arises from the connexion of

tenure, and is of common right; it must have
existed from time immemorial and cannot now
be created ; it is regularly appendant to arable
land only, and can be claimed for no beasts

but such as are commonable, that is, beasts
of the plough, such as horses or oxen, or such
as manure the ground, as kine or sheep."
Burrill L. Diet.

Common appendant and appurtenant dis-

tinguished.— " The estate here granted . . .

[is] of that species which are denominated
appurtenant, and not appendant, between
which there are many essential differences.

The former does not arise from any connec-
tion of tenure, and may be created by grant,
or claimed by prescription; whereas the lat-

ter can only arise from prescription." Watts
V. Coffin, 11 Johns. (N. Y.) 495, 498.

The origin of common appendant is stated
to be as follows :

" This [common append-
ant] . . . was originally permitted, not only
for the encouragement of agriculture, but
from the necessity of the thing. For, when
lords of manors granted out parcels of lands
to tenants, for services either done or to be
done, these tenants could not plough or ma-
nure the land without beasts; these beasts
could not be sustained without pasture; and
pasture could not be had but in the lord's

wastes, and on the unenclosed fallow grounds
of themselves and the other tenants. The
law therefore annexed this right of common,
as inseparably incident to the grant of the
lands." 2 Bl. Comm. 33. For a learned
treatise on the ancient origin of rights of

common, suggesting inter alia that the dis-

tinction between common appendant and
common appurtenant was caused by the stat-

ute of quia emptores see Origin Rights Com-
mon, 3 Law Quart. Rev. 373.

33. 2 Bl. Comm. 33 ; Burrill L. Diet. ; Coke
Litt. 122o; Crabbe Real Prop. 258, 264; 3

Kent Comm. 404.

Commonable beasts are either beasts of

the plough, or such as manure the ground.
2 Bl. Comm. 33.

33. Van Rensselaer v. Radcliff, 10 Wend.
(N. Y.) 639, 25 Am. Dec. 582; Bell v. Ohio,
etc., R. Co., 25 Pa. St. 161, 64 Am. Dec. 687;

[IV, B, 3]
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confined to beasts having some relation to the lands to which the right is appurte-
nant,^ although it may extend to beasts not commonable.^'

4. Of Vicinage. Common per causa de vicinage is a right of the inhabitants

of adjoining towns to have their beasts stray interchangeably in the waste lands

of each,^° and can only be for cattle levant and couchant on the lands of such
towns,^' and is not confined to commonable beasts.**

5. In Gross. Common in gross is personal, unconnected with any ownership
in land, and may arise by deed or by prescription.*^

6. Without Stint. Common without stint is a right of common without limit

to the number of cattle grazed,*" which may probably exist as a species of com-
mon in gross granted to an individual only,*^ although the possibility of its

existence has been denied.^

Tyrringham's Case, 4 Coke 365; Sacheverill
V. Porter, Cro. Car. 482; Burrill L. Diet.;

Coke Litt. 1216, 122a; 3 Kent Comm. 404.

Blackstone says: "This [common appur-
tenant] not arising from any natural pro-

priety or necessity, like common appendant,
is therefore not of general right; but can
only be claimed by immemorial usage and
prescription." 2 Bl. Comm. 33. See also
supra, note 31.

Common appurtenant may be created by
grant, and may be annexed to any kind of

land, whether arable or not. Van Kensselaer
V. Radcliflf, 10 Wend. (N. Y.) 639, 25 Am.
Dec. 582.

34. Cheesmau v. Hardham, 1 B. & Aid.

706, 19 Rev. Rep. 432 (holding that an aver-

ment in a declaration for disturbing the
plaintiff's right of common that the plain-

tiff was entitled to common of pasture for all

his cattle levant and couchant upon hia land
is well supported by evidence that the plain-

tiff was a part owner with the defendant and
others of a common field, upon which, after

the corn was reaped and the field cleared, the

custom was for the different occupiers to turn
out in common their cattle, the number being
in proportion to the extent of their respective

lands within the common field ; although such
cattle were not maintained upon such land
during the winter; and although the cus-

tom proved was to turn out in proportion
to -the extent and not to the produce of the
land, in respect of which the right was
claimed) ; Baylis v. Tyssen-Amhurst, 6 Ch. D.
500, 46 L. J. Ch. 718, 37 L. T. Rep. N. S.

493.

35. 2 Bl. Comm. 33.

36. Corbet's Case, 7 Coke 5a; Braeton
222; Burrill L. Diet.; Coke Litt. 122a. See
also Clarke v. Tinker, 10 Q. B. 604, 617, 59

E. C. L. 604. In Smith v. Floyd, 18 Barb.
(N. Y.) 522, 527, it is said: " There can be no
intercommonage or common because of vici-

nage, unless there are contiguous townships,

the inhabitants of which, seeking to excuse a
trespass for that cause, have common rights of

pasturage appendant, appurtenant, or in gross,

in the to^vns where they reside. . . . The fact

that cattle are suffered without objection to

run at large over the uninclosed woodlands
of a new country, affords no ground from
which to imply a grant."

[IV, B, 3]

"Common because of vicinage, or neigh-
bourhood, is where the inhabitants of two
townships, which lie contiguous to each
other, have usually intercommoned with one
another; the beasts of the one straying mu-
tually into the other's fields, without any mo-
lestation from either. This is indeed only a
permissive right, intended to excuse what in

strictness is a trespass in both, and to pre-

vent a multiplicity of suits : and therefore
either township may enclose and bar out the
other, though they have intercommoned time
out of mind." 2 Bl. Comm. 33.

37. Corbet's Case, 7 Coke 5a. But see

Bunu V. Channen, 5 Taunt. 244, 1 E. C. L.

133.

38. 2 Bl. Comm. 33.

39. Burrill L. Diet.; 2 Stephen Comm. C.

Common in gross, or at large, is such as is

neither appendant nor appurtenant to land,

but is annexed to a man's person, being
granted to him and his heirs by deed; or it

may be claimed by prescriptive right, as by a
parson of a church or the like corporation

sole. This is a separate inheritance, entirely

distinct from any landed property, and may
be vested in one who has not a foot of ground
in the manor. 2 Bl. Comm. 34. Common in

gross has no relation to the tenure of lands,

but is annexed by deed or prescription to a
man's person. Van Rensselaer v. Radcliff, 10

Wend. (N. Y.) 639, 25 Am. Deo. 582. " Com-
mon ... in gross, or at large, is neither ap-

purtenant nor appendant, but is annexed to

the person, and is granted by deed or claimed

by prescriptive right." Smith v. Floyd, 18

Barb. (N. Y.) 522, 527.

40. How V. Strode, 2 Wils. C. P. 269 ; 3 Bl.

Comm. 238, 239; 2 Bl. Comm. 34; Bracton

536 ; 2 Stephen Comm. 6, 7.

Common sans nombre is a common without

number, that is, without limit as to the num-
ber of cattle which may be turned on; other-

wise called " common without stint." Black

L. Diet, [citing 2 Bl. Comm. 34; Bracton 536,

2226; 2 Stephen Comm. 6, 7].

41. Weekly v. Wildman, 1 Ld. Eaym. 405

;

3 Bl. Comm. 239 ; 2 Stephen Comm. 7, note 6.

42. Mellor v. Spateman, 1 Saund. 343;

Benson v. Chester, 8 T. E. 396, 4 Rev. Rep.

708; Bennett v. Reeve, Willes 227. "How-
ever, even where a man is said to have com-

mon without stint, still there must be left
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C. Rights Other Than Pasture— l. Digging. A common of digging is the

right to take soil or minerals,*^ and carries with it, as a necessary incident, the

right to enter upon the land and there do all that is necessary and usual for the

full enjoyment of the right.^

2. Estovers. Common of estovers is a right to take necessary wood for the

use of a house or farm from off another's estate.^' Common of estovers cannot

be divided and is extinguished by an attempt to divide it.^*

3. Fowling. A common of fowling is a right to take wild animals from the

land of another."

4. Piscary. Common of piscary is the right of fishing in waters belonging

to another.^

5. Seaweed. There may be a right of common, ordinarily denominated as

a common to seaweed,^^ which right of common, although appurtenant to the

estate, is probably not confined to the use of the dominant tenement.^ Where

sufficient for the lord's own beasts; for the
law will not suppose that, at the original

grant of the common, the lord meant to ex-

clude himself." 3 Bl. Comm. 238.

43. 2 Bl. Comm. 34; Black L. Diet. See
also Duberly v. Page, 2 T. E. 392.

" Common of digging or common in the

soil is the right to take for one's own use
part of the soil or minerals in another's land

;

the most usual subjects of the right are sand,

gravel, stones and clay. It is of a very simi-

lar nature to common of estovers and of tur-

bary." Sweet L. Diet.

Use of building stone.— In Green v. Put-
nam, 8 Gush. (Mass.) 21, it is held that a
grant of common in " building stones " in-

cludes all purposes " for which such material,

in the progress of time and the arts, may be

made useful. In this sense, it would not be a
violation of the right, to appropriate the

stone to the building of fences, bridges, arches,

culverts, drains, curb-stones, monuments in

cemeteries, and to the various ornamental
uses to which it is usually applied." And
see Livingston v. Ten Broeck, 16 Johns. (N. Y.)

14, 8 Am. Dec. 237.

44. Green v. Putnam, 8 Gush. (Mass.) 21,

29 ( " hewing the stone and preparing it for

use ") ; Cardigan v. Armitage, 2 B. & C. 197,

3 D. & R. 414, 26 Rev. Rep. 313, 9 E. C. L.

93.

45. " Common of estovers or estouviers,

that is, necessaries (from estoffer, to fur-

nish,) is a liberty of taking necessary wood,

for the use or furniture of a house or farm,

from off another's estate. The Saxon word
bote is used by us as synonymous to the

French estovers: and therefore house bote

is a sufficient allowance of wood, to repair,

or to burn in the house : which latter is some-

times called fire-bote: plough-bote and cart-

bote are wood to be employed in making and

repairing all instruments of husbandry; and
hay-bote, or hedge-bote, is wood for repair-

ing of hays, hedges or fences. These botes

or estovers must be reasonable ones; and
such any tenant or lessee may ta,ke off the

land let or demised to him, without waiting

for any leave, assignment, or appointment

of the lessor, unless he be restrained by spe-

cial covenant to the contrary." 2 Bl. Comm.
35; Coke Litt. 41. Common of estovers may
be either appendant or appurtenant. Van
Rensselaer v. Radcliff, 10 Wend. (N. Y.)
639, 25 Am. Dec. 582.

Rushes.— The occupier of a messuage and
lands, who has common in the lord's waste,
may prove a right to cut rushes, as annexed
to his right of common. Bean v. Bloom, 2
W. Bl. 926.

Given by lease.— For a case where " rea-

sonable estovers " were given by lease see

Watts V. Coffin, 11 Johns. (N. Y.) 495.

46. Van Rensselaer v. Radcliff, 10 Wend.
(N. Y.) 639, 25 Am. Dec. 582; Coke Litt.

1646. And see infra, VII, F.

47. Sweet L. Diet. And see Black L.
Diet.

48. Van Rensselaer v. Radcliff, 10 Wend.
(N. Y.) 639, 25 Am. Dec. 582; 2 Bl. Comm.
34; 3 Kent Comm. 409, 418. And see Queen v.

Robertson, 6 Can. S. Ct. 52, 67, 2 Cas. B. N. A.
Act 65.

Concerning fishing lights generally see

Fish and Game.
49. Connecticut.— Mather v. Chapman, 40

Conn. 382, 16 Am. Rep. 46; Church v. Meeker,
34 Conn. 421; Peck v. Lockwood, 5 Day
(Conn.) 22.

Maine.— Hill v. Lord, 48 Me. 83.

Massachusetts.—Phillips v. Rhodes, 7 Mete.
(Mass.) 322; Barker v. Bates, 13 Pick.

(Mass.) 255, 23 Am. Dec. 678.

Ifeiu York.—Southampton v. Betts, 21 N. Y.
App. Div. 435, 47 N. Y. Suppl. 697; Emans
V. TurnbuU, 2 Johns. (N. Y.) 313, 3 Am. Dec.

427.

United States.—^Knowles v. Nichols, 2 Curt.

(U. S.) 571, 14 Fed. Cas. No. 7,897.

50. Phillips V. RhoOes, 7 Mete. (Mass.)

322, 324, where it is said: "Though the
privilege is appurtenant to the estate, . . .

Having taken the manure from the beach, by
virtue of the privilege, she may use it on
other lands of her own, or dispose of it to

others." See also Hall v. Lawrence, 2 R. I.

218, 57 Am. Dec. 715, discussing a grant of a
right to take seaweed from a beach.

[IV, C, 5]
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an easement to take seaweecj from a beach exists the right of common to seaweed
follows changes of position of the beach.^'

6. Shack. Common of shack is the right to turn cattle loose in lands after
harvest. ^^

7. Turbary. Common of turbary is the liberty of -digging turf upon another's
ground.^^

V. PROPRIETARY OF COMMON LANDS.

A. Who Constitute. Those constituting the proprietary must be certain
and not general in number. Thus those inhabiting a certain neighborhood or vil-

lage cannot acquire a right in common, either by grant ** or by prescription ;

^^

and neither can the inhabitants of a nation.^^ But this object can be effected by
a grant to a governmental division in its corporate capacity of rights in common
in trust for the use of the inhabitants,^'' or to certain persons named, with their
associates, for common purposes.^ The personnel of the proprietary cannot
be disputed after the lapse of a considerable period of time.^' A statute

51. Phillips V. Rhodes, 7 Mete. (Mass.)
322, 325, where it is said :

" As the privilege

was to take the sea dressing on the beach be-

low the home field, the right cannot be af-

fected by the gradual and imperceptible
changes taking place on the sea-shore.

Wherever the beach exist in front of or be-

low the field, there the right of taking the
sea dressing extends."

52. A species of common by vicinage, pre-

vailing in the counties of Norfolk, Lincoln,
and Yorkshire, in England ; being the right of

persons occupying lands lying together in the
same common field, to turn out their cattle

after harvest to feed promiscuously in that
field. Burrill L. Diet. And see Cheesman v.

Hardham, 1 B. & A. 706, 19 Rev. Rep. 432;
Corbet's Case, 7 Coke 5a.

53. 2 Bl. Comm. 34; Coke Litt. 122. And
see Van Rensselaer v. Radcliflf, 10 Wend.
(N. Y.) 639, 25 Am. Dec. 582.

54. Thomas r. Marshfield, 10 Pick. (Mass.)
364 ( where a grant to " that neighbourhood
of the town from Duxbury-ward on the south
side of the South river to the mouth of

Green's Harbour " was held to be void on two
grounds : first, that the " neighborhood " is

not defined with suiScient certainty; and
secondly, that some of the intended grantees
were not capable of taking, not being in

existence at the time of the grant. On this

latter point it was said that the grant gave
only an estate to those living in the neighbor-

hood at the time of the grant, if it had any
effect) ; Worcester v. Green, 2 Pick. (Mass.)
425.

" Inhabitants " construed.—^It seems that a
grant to the " inhabitants " of a parish lying
within a manor of a profit a prendre out of

the manorial waste means a grant to the in-

habitants of houses lawfully erected within
the parish, and does not extend to the in-

habitants of houses which, through having
been erected on the waste, illegally interfere

with the right claimed. Chilton v. London
Corp., 7 Ch. D. 735, 47 L. J. Ch. 433, 38 L. T.

Rep. N. S. 498, 26 Wkly. Rep. 474.

[IV, C. 5]

Inhabitants claim through freeholders.— If
rights of common have been exercised for
many years by the freehold tenants of a
manor, and also by the inhabitants, the court
will presume that the inhabitants claimed
through the freehold tenants. Warrick v.
Queen's College, L. R. 6 Ch. 716, 40 L. J. Ch.
780, 25 L. T. Rep. N. S. 254, 19 Wkly. Rep.
1098.

55. Smith v. Floyd, 18 Barb. (N. Y.) 522;
Post V. Pearsall, 22 Wend. (N. Y.) 425 [af-

firming 20 Wend. (N. Y.) Ill]; Gateward's
Case, 6 Coke 596.

56. Pearsall v. Post, 20 Wend. (N. Y.)
III, 125, where it is said by Cowen, J.:
" None of the English cases, that I find, have
ever allowed a custom permanently to enjoy
the soil of another, to the inhabitants of a
whole nation. On the contrary, they hold that
the English law denies such a right."

57. Green v. Putnam, 8 Cush. (Mass.) 21,
28, where it is said :

" The use could not be
executed in the inhabitants of the town as
individuals, because, being constantly chang-
ing and fluctuating, they could not take and
hold the legal estate in succession; but the
town in its corporate capacity could take the
grant and hold it in trust, the beneficial use
being in those who, from time to time, should
become inhabitants of the town." See also
Beadsworth v. Torkington, 1 Q. B. 782, 1

G. & D. 482, 6 Jur. 339, 10 L. J. Q. B. 254, 41
E. C. L. 775, where it was held that an an-
cient grant of a right of common of pasture
to a corporation, for the benefit of the resi-

dent freemen paying scot and lot, does not
inure to the freemen resident within a new
parish added to the borough by 2 & 3 Wm.
IV, c. 61, and 5 & 6 Wm. IV, c. 76.

58. Denton v. Jackson, 2 Johns. Ch. (N. Y.)

320.

59. Sufficient lapse of time.— It has been
held that the fact of membership in the pro-

prietary, although such fact appears on the
records of the proprietary, may be contro-

verted where the matter in dispute is nine
(Stevens v. Taft, 3 Gray (Mass.) 487) or
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defining the proprietary will govern ^ and must supersede any by-laws of the

proprietors.*'

B. Incorporation— 1. Manner of. Incorporation of proprietors of common
lands may take place by the provincial statutes/^ by acts of congress relating to

Indians,*' or withjut statutory authority in the case of " the proprietors of town-
ships," especially where subsequent statutes recognize such townships as corpora-

tions.** And it has been held that incorporation for the purpose of holding
common lands may take place merely by a grant to the inhabitants,*^ or even to

specific persons with their associates.**

2. Proof of. The validity of the organization of the proprietors should be
proved by extrinsic evidence of all vital facts, except in case of an ancient pro-
prietary whose doings have been long acquiesced in, when proof of the existence

of a de facto organization is sufficient.*^

C. Meetings and Proceeding's— 1. In General. Where proprietors are by
statute incorporated, the statute must govern their proceedings.** It has been
said that where the meeting was called and held and no objection as to the regu-
larity of the proceedings was made at the time, any anterior irregularity, prova-
ble only by parol, cannot vitiate the proceedings.** So action taken at a meeting

twelve (Kilborn v. Itewee, 8 Gray (Mass.)
415) years old, but not after a lapse of fifty

(Jeffries Neck Pasture v. Ipswich, 153 Mass.
42, 26 N. E. 239) or thirty (Brackett v.

Persons Unknown, 53 Me. 228 ; Copp v. Lamb,
12 Me. 312) years.

60. The inhabitants of the village of

Cahokia, under the national grant and con-

firmation of commons, became the owners in

fee, as a distinct community, and the various
individuals who happened to be residents of

the village at the time of such grant do not
become joint tenants or tenants in common,
but, as individuals, took no title whatever, ac-

quiring merely such rights as would extend to

other residents in the village. Haps v.

Hewitt, 97 111. 498. See also Hebert v. La-
valle, 27 111. 448, construing the congressional

grant to the inhabitants of the village of

Cahokia.
Out lots in Pennsylvania.— The Pennsyl-

vania act of Sept. 11, 1787, empowered the

supreme executive council to lay out and sur-

vey a tovm in lots, with a suitable number of

out lots for the accommodation thereof, and
to reserve out of the lots of the tovm so

much as they should deem necessary for a
court-house, jail, places of public worship, and
burial grounds, and without the town, one

hundred acres for a common pasture. The
patent described the common as the common
ground belonging to the town. It was held
that the owners of " out lots " were not en-

titled to a right of common on the one hun-
dred acres reserved. Carr v. Wallace, 7 Watts
(Pa.) 394. See also Western University v.

Robinson, 12 Serg. & R. (Pa.) 29, expressly

avoiding decision on above question.

61. Purves v. Wimbledon Common Con-
servators, 62 L. T. Rep. N. S. 529.

62. Chamberlain v. Bussey, 5 Me. 164.

63. Haps 1}. Hewitt, 97 111. 498 (by virtue

of the acts of congress, the inhabitants of

Cahokia village, as a community, constitute,

by implication, a corporation for the purpose

of receiving and holding the common lands
for the benefit of the community) ; Lavelle v,

Strobel, 89 111. 370.

64. Atkinson v. Bemis. 11 N. H. 44, 46;
Cobum V. Ellenwood, 4 N. H. 99. See also

North Hempstead v. Hempstead, 2 Wend.
(N. Y. ) 109, where it was said that towns,
although not expressly created as corpora-

tions, are such in a certain degree and so far

as corporate powers are granted.
65. Denton v. Jackson, 2 Johns. Ch.

(N. Y.) 320, 10 Coke, 27, 28, 30. And see

Chilton V. London Corp., 7 Ch. D. 735, 47

L. J. Ch. 433, 38 L. T. Rep. N. S. 498, 26
Wkly. Rep. 474, where it was said that a
grant by the crown of a profit a prendre out
of crown lands to the inhabitants of a parish

constitutes the inhabitants a corporation

quoad the grant.

66. North Hempstead v. Hempstead, 2

Wend. (N. Y.) 109; Denton v. Jackson, 2

Johns. Ch. (N. Y.) 320. In the latter case

it was said that the undivided common
lands in the town of Hempstead, which were
included in the tract granted in 1644 by the

Dutch governor, and afterward, in 1685, by
the English governor, belong to the town in

its collective or corporate capacity, as com-
mon property, and not to individuals or the

heirs of the surviving patentee. The Dutch
grant was to six persons by name, with their

associates, their heirs and successors, to build

a town, and to erect a. body politic or civil

combination among themselves.

67. Brackett v. Persons Unknown, 53 Me.
228; Dolloff V. Hardy, 26 Me. 545; Copp v.

Lamb, 12 Me. 312; Jeffries Neck Pasture v.

Ipswich, 153 Mass. 42, 26 N. E. 239. See
also on the general doctrine as to de facto

corporations Manchester Bank v. Allen, 11

Vt. 302.

68. Woodbridge v. Addison, 6 Vt. 204.

69. Dolloff V. Hardy, 26 Me. 545 (where
it was held that it was not open to show that
those who called a meeting nineteen years

[V= C, 1]



352 [8 Cye.J COMMON LANDS

not properly warned may be ratified at a subsequent legal meeting.™ Partial
action taken on a subject enumerated in the notice does not preclude further
action on the same subject at adjournments of the same meeting.''' There seems
to be no reason why meetings of proprietors should necessarily be held in the
state where the lands lie.'''^

2. NoTica OF— a. In General. Legal notice of meetings of proprietors must
be given, otherwise any action taken at such meetings is illegal,'^ although the
fact of notice need not necessarily appear by tlie records themselves.''* After
the lapse of a long period of time, and a long exercise of proprietary rights, due
notice will be presumed to have been given.''^

b. Form of Notice. The notice calling a meeting of the proprietors should
ordinarily set forth sufficiently all matters which it is proposed to bring before
the meeting,'^ and should be given exactly according to the statute "" or the vote

previously were not proprietors or that the
return was defective) ; Thayer v. Steams, 1

Pick. (Mass.) 109 [distinguished in Perry
V. Dover, 12 Pick. (Mass.) 206].

70. If a sale of land be made by proprietors
of common lands through a committee, and
their doings are accepted at a, meeting of

the proprietors, although the meetings at
which the committee was chosen and at which
their report was accepted were not legally
called, yet if those proceedings at such meet-
ings are ratified at a subsequent meeting,
legally called, the ratification will relate back
to the time of such transactions, and give

them validity, no rights of third persons hav-
ing intervened. Dolloff v. Hardy, 26 Me.
545.

71. A vote to raise a certain sum, under
an article in the warrant for a meeting of

proprietors, does not " exhaust the efiBeacy

of the article." Further sums may be law-
fully raised at adjournments of the same
meeting, until the objects of the proprietors

are effected. Farrar v. Perley, 7 Me. 404.

72. Copp V. Lamb, 12 Me. 312.

73. Goulding v. Clark, 34 X. H. 148 (hold-

ing that where notice is required to be pub-
lished, the meeting cannot be held legal with-

out proof of such publication) ; Woodbridge
V. Addison, 6 Vt. 204 (as to commencing suit

or appointing an agent to commence and
prosecute suits )

.

74. Stedman v. Putney, N. Chipm. (Vt.)

11.

75. Copp V. Lamb, 12 Me. 312; Pitts v.

Temple, 2 Mass. 538. The warrant of a, jus-

tice for calling a proprietors' first meeting
seventy years ago need not be proved in a
suit brought by the proprietors. Aliter, where
a meeting was called only twenty years since

for the purpose of reorganizing the proprie-

tors. Monumoi Great Beach v. Eqgers, 1

Mass. 159.

76. Where proprietors, authorized by stat-

ute to direct the mode of calling meetings,

vote that the petition for the warrant and
the warrant shall contain each article to be

acted upon at the meeting, no legal partition

of the proprietors' lands can be made under
a general article " to transact any other busi-

ness said proprietors may think proper when
met." Evans v. Osgood, 18 Me. 213.

[V. C. I]

The questions to be considered at a meet-
ing of the proprietors of land who were or-
ganized into a proprietary, under Me. Acts
(1821), e. 43, may be enumerated in the ap-
plication to a justice of the peace for the
calling of the meeting, and, if the application
is annexed to the warrant, the enumeration
will be as effective as if it had been particu-
larly set out in the warrant itself. Williams
College V. Mallett, 12 Me. 398.
What business is covered by notice.—^Where

a call for a meeting of the proprietors of the
common and undivided lands of Nantucket,
Massachusetts, notified the proprietors that
the purpose of the meeting was to act upon
the petition of one C " for land to be set off

to him near Siaseonset" (which was a part
of the island of Nantucket, but having no
legal, defined boundary ) , and the proprietors,

at the meeting thus called, voted that the pe-

tion of C " for land near Siaseonset be
granted, ' and the lot layers laid out or set

off certain lands as shown upon a map, which
layout was accepted by the proprietors, it was
held that the grant to C, which the meeting
made, was fairly within the scope of the busi-

ness of which the proprietors were notified by
the warrant or call. Coffin v. Lawrence, 143
Mass. 110, 9 N. E. 6.

Substantial notice sufficient.— Since pro-
prietors of common and undivided lands are
quasi-corporations or bodies politic, the calls

for meetings are analogous to warrants for

town meetings, are to be governed by the

same rules, and should be construed liberally

;

and a meeting may legally act upon any sub-

ject of which the warrant gives substantial

and intelligent notice to the voters. Coffin v.

Lawrence, 143 Mass. 110, 9 N. E. 6.

77. Evans t?. Osgood, 18 Me. 213, holding

that where the statute required that a pro-

prietors' meeting shall be called "by a pe-

tition signed by twelve of them at least," a
less number, although owning twelve shares,

cannot legally call a meeting.

The statutory mode is not exclusive where
the statute provides simply how the meetings

may be called and is not superseded by a dif-

ferent mode established by a vote of the pro-

prietors at a meeting r^^arly called; but a

meeting may, in such case, be called in either

mode. Dolloff v. Hardy, 26 Me. 545.
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authorizing the calling of the meeting of such proprietors '" and the warrant for

the notice of the meeting.''

D. Records.^" The records of the proprietors are presumed to be correct

and statements therein contained cannot be controverted when they are, properly
speaking, ancient ;

^' but otherwise the records themselves are not competent to

prove the validity of the proceedings therein set forth.^' The records must show
that the proceedings taken conformed to the statute.^' Proprietors' records of
deeds are not, as records, competent to prove the deeds.^ The records may be
legally made up by a clerk coming into office from minutes made by his prede-
cessor,^ and parol evidence is admissible to explain ^^ but not to contradict them."

E. Delectation of Authority. Unless acting under authority obtained at a
legal meeting of the proprietary, individual proprietors or trustees cannot in any
way bind alP^ or their successors,*' althoueh ratification by acquiescence may bind
the proprietary.'"

78. Where a proprietary vote authorized
a meeting to be called by publishing a notice

in a newspaper published in Hanover, if any;
otherwise, in one published at Concord, a
warrant requiring a notice to be published at
Concord will be insufficient, unless there is

evidence that no newspaper was published at
Hanover. Goulding v. Clark, 34 N. H. 148.

79. If a justice, by his warrant, require

notice to be published in a newspaper, and by
posting in town, a notice by posting will be
insufficient, although, by a vote of the pro-

prietors, it would ordinarily be sufficient.

Goulding v. Clark, 34 N. H. 148.

Construction of return of notice.— A re-

turn stating that notice of meeting had been

given " by posting a copy in two public

places," and " by inserting the same in . . .

more than fourteen days previous " to the

time of meeting " as the law directs," will be

construed to mean that " posting " and " in-

serting " were both done fourteen days before

the time of the meeting. Brackett v. Persons
Unknown, 53 Me. 228.

80. Proprietary records as proving title to

lands see infra, VI, C.

81. Brackett v. Persons Unknown, 53 Me.
228 (holding that it will be presumed, after

the lapse of nearly forty years, that the vot-

ing at a proprietary meeting was done in the

manner provided by law, where the record

states that " it was voted," etc. ) ; Jeffries

Neck Pasture v. Ipswich, 153 Mass. 42, 26
N. E. 239 (record over fifty years old);

Beach v. Fay, 46 Vt. 337. Contra, Goulding
V. Clark, 34 N. H. 148, to the eflFect that

records forty years old are not evidence

against a stranger to the proceedings.

Provable only by the records.— It has been
said that a proprietary division under a stat-

ute can be proved by the records only. Sted-

man v. Putney, N. Chipm. (Vt.) 11.

82. Kilborn v. Rewee, 8 Gray (Mass.) 415
(record twelve years old) ; Stevens v. Taft,

3 Gray (Mass.) 487 (record nine years old).

Conclusiveness of vote on individuals.— A
vote of a parish twenty-five years previously,

inclosing certain common lands, is not evi-

dence that every freeholder in the parish as-

sented to the inclosure. Emerson v. Wiley,
10 Pick. (Mass.) 310.

[33]

83. Doe V. Lawrence, 1 D. Chipm. (Vt.)

103.

84. Hart v. Gage, 6 Vt. 170, holding that
records of the proprietors' clerk of deeds

made and recorded prior to the statute of

February, 1783, authorizing such clerk to
record deeds, are not admissible evidence •ot

title to the lands described in such deeds
where tlie records were not proved copies of

the originals.

85. Dolloff V. Hardy, 26 Me. 545.

86. Williams v. Ingell, 21 Pick. (Mass.)
288

87. Garland v. Rollins, 36 N. H. 349.

88. Allen v. Woodward, 22 N. H. 544, hold-

ing that one proprietor of common lands can-

not compromise claims for injury to the
land as a whole.
Trustees were held incapable of making

contracts of agistment binding on the pro-

prietary, although they had superintendence
with power to make rules for managing, us-

ing, and improving the lands. Appley v.

Montauk, 38 Barb. (N. Y.) 275.

Agreement for stinting.—Where the greater

part of the landholders entitled to right of

common agree to a stint, this will not bind
the rest. Bruges v. Curwin, 2 Vern. 575.

An agreement for stinting a common, be-

tween lord and tenants, shall be performed,
although opposed by one or two tenants;

such an agreement being more favored than
an agreement for inclosing a common. Dela-
beere v. Beddingfield, 2 Vern. 103.

89. Perry v. Fitzhowe, 8 Q. B. 757, 10

Jur. 799, 15 L. J. Q. B. 239, 55 E. C. L. 757,
holding that a parol license, given by a com-
moner to build a house upon the common,
does not bind a subsequent owner of the
same right of common.

90. Woodbridge v. Addison, 6 Vt. 204.

The several owners of lands in the parisJi of

C enter into an agreement that a particular

common should be enjoyed as a cow pasture
for ninety-nine years, and this agreement is

signed by the bailiff of one of the owners, so

far as he had power. Although no particular
authority could be shown, yet after an ac-

quiescence of above thirty years on the part
of the owner, an authority shall be presumed,
and he shall be bound by the act of his serv-

[V, E]
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F. Regulation of Proprietary.
which is conclusive upon them.''

Proprietaries may be regulated by statute

VI. TITLE TO COMMON LANDS.

A. In General. Title to common lands, although inchoate, is real property.**

The word " title " includes the right of a commoner.'^ In JS^ew England when
lands were held by proprietors title in fee was in the proprietary when incorpo-

rated,'* on proper confirmation of the locations by it.'' Title in common is taken

subject to its authorized use.'^ Under a legislative grant the proprietors take

only what is expressly granted.'' Title may be divested by statutory process insti-

tuted by the state.'* Property conveyed to proprietors cannot be regranted by
the grantor, after disseisin, before the proprietors were capable of taking, without

the consent of the proprietors."

B. By Incorporation. The mere incorporation of proprietors of common
lands, without any corporate act done, gives title to the common lands.'

C. Transferor Title— l. By the Proprietary— a. In General. The pro-

prietors of common lauds had authority in early times to alienate their lands by
vote which, if duly recorded on the books of the proprietary, passed the title

and constituted competent evidence of the transfer,* especially when accompanied

ant. Tufton v. Wentworth, 1 Bro. P. C. 165,

1 Bng. Reprint 489.

91. Folger v. Field, 3 Cush. (Mass.) 336
(Mass. Acts (1847), c. 218, "concerning
the unenclosed lands in the island of Nan-
tucket," refers to lands divided off and held
by classes of proprietors, severed from the
lands held in common by the general proprie-

tary, and confers upon the former the powers
of proprietors of general fields, according to

the provisions of Mass. Rev. Stat. c. 43) ;

Appley V. Montauk, 38 Barb. (N. Y.) 275
(holding that a proprietary had only such
powers as were expressly granted by statute )

.

See also Nash v. Manning, 58 J. P. 718, as

to conservators of commons.
92. Doe V. Jauncey, 8 C. & P. 99, 34

E. C. L. 631.

93. Thomas v. Marshfield, 10 Pick. (Mass.)

364, 366, where it appeared that a statute

provided for compensation to any person who
" has a legal title in or to said beach." It

was held that one who had a right of com-
mon of pasture in the beach was entitled to

compensation under the statute.

94. Copp v. Lamb, 12 Me. 312; Codman
t). Winslow, 10 Mass. 146.

95. Where the proprietors of common
lands in a, township at a regular meeting
voted a general acceptance and confirmation
of the locations reported by their committee,
without designating each location in particu-

lar, one so accepted and confirmed was good,
this being the general course of proceedings
in making locations. Codman v. Winslow, 10

Mass. 146.

96. Crawford v. Mobile, etc., R. Co., 67
Ga. 405.

97. The charter of the town of A, in Ver-
mont, was granted to sixty-four proprietors,

each to take one-seventieth part of the town-
ship, which, with the six public rights, were
to make up the whole township. It was held
that this vested in the proprietors one-seven-

rv, Fi

tieth part each, and did not vest in them the

title to the other six parts, to hold in trust,

but that these six parts remained ungranted
and still at the disposal of the legislature.

Caledonia County Grammar School v. Burt,
11 Vt. 632 {quoting Pawlet v. Clark, 9

Cranch (U. S.) 292, 3 L. ed. 735].
98. A judgment was rendered upon an in-

quest of ofiftce in behalf of the commonwealth
against the proprietors of a township granted
by the government of the late province of

Massachusetts Bay, assigning certain limits

to the township, with a proviso that the pro-

prietors should release their rights to such
lands, within said limits, as were actually

settled upon before a certain time, to the
settlers thereon. It was held that an owner
who had settled before the date designated
on lands which had been assigned to individ-

ual proprietors prior to such judgment was
within the proviso. Gushing v. Hackett, 11

Mass. 202.

99. Shapleigh v. Pilsbury, 1 Me. 271.

1. Chamberlain v. Bussey, 5 Me. 164; Jef-

fries Neck Pasture v. Ipswich, 153 Mass. 42,

26 N. E. 239; North Bridgewater Second
Cong. So?. V. Waring, 24 Pick. (Mass.) 304;
Rogers i;. Goodwin, 2 Mass. 475; Monumoi
Great Beach v. Rogers, 1 Mass. 159, 165,

where it is said the proprietors " are, by such
an incorporation, seized as a corporation,

and that without any corporate act done."

See, however, Holland v. Cruft, 3 Gray
(Mass.) 162; Leffingwell v. Elliott, 8 Pick.

(Mass.) 455, 19 Am. Dec. 343; Mitchell v.

Starbuck, 10 Mass. 5.

Title in trustees.— An act incorporating

proprietors and providing for control of the

lands by trustees does not give title to the

trustees. Appley v. Montauk, 38 Barb.

(N. Y.) 275.

2. Kidder v. Blaisdell, 45 Me. 461 ; Dollofl

V. Hardy, 26 Me. 545; Thorndike «. Barrett,

3 Me. 380; Easton v. Drake, (Mass. 1902)
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by possession by the grantee.* If the grant was definite as to the boundaries of

the tract granted then no further act was necessary to perfect title, but it the

grant was in general terms then a return of the locating committee was necessary,

specifying the boundaries of the premises,* which grant of title cannot be

revoked, even at the same meeting.'

b. How Regulated. The right of proprietors of common lands in this country

to sell or lease the lands is subject to government regulation,* and the power has

been sometimes expressly granted "^ and again expressly prohibited.*

c. Sale Through Committee. Proprietors might by vote authorize a sale by
a committee,' which vote was not itself effective to pass title,^" but implied author-

ity to give a deed," which need not contain a recital of authority,'^ and on which
one seal has been held sufficient, even where the committee consisted of more
than one person.^' The committee could delegate the execution of the deed.**

65 N. E. 393; Gloucester v. Gaffney, 8 Allen
(Mass.) 11 (holding a vote prima facie evir

dence of title) ; Green v. Putnam, 8 Cush.
(Mass.) 21, 25; Williams v. Ingell, 21
Pick. (Mass.) 288; Baker v. Fales, 16 Mass.
488; Springfield v. Miller, ]2 Mass. 415;
Codman v. Winslow, 10 Mass. 146; Adams
V. Frothingham, 3 Mass. 352, 3 Am. Deo.

151; Atkinson v. Bemis, 11 N. H. 44 {sem-

lle) ; Cornish v. Kenrick, Smith (N. H.

)

270 ; Denton v. Jackson, 2 Johns. Ch. ( N. Y.

)

320; 4 Dane Abr. 77, 121.

3. An entry in the books of the proprietors

of common lands was thus : "August 13, 1742.

At the request of Samuel Williams, Esq.,

granted to the rights originally William
Phillips' half an acre of land on the ten

acre division . . . between the said Williams'

dwellinghouse and Thomas Gilbert's or-

chard." A subsequent entry in said books,

dated Nov. 6, 1752, was thus: "Took an
account of the lands that Major Samuel Wil-
liams had granted and laid out on the pur-

chased rights he owns, and what land he

bought by deed." At the close of this entry,

after a description of other lands, was added

:

"Ten acre division, Aug't 13, 1742. On
Phillips' right between his house and Gil-

bert's orchard, 80 rods." By a vote of the

same proprietors, passed in 1736, a commit-
tee was empowered to allot the ten-acre di-

vision to the several grantees. It was held

that the entry of Nov. 6, 1752, furnished

evidence that the original grant was to Wil-

liams in his own right. Williams v. Ingell,

2 Mete. (Mass.) 83, 85, 86.

4. Williams v. Ingell, 2 Mete. (Mass.) 83,

21 Pick. (Mass.) 288.

5. Pike V. Dyke, 2 Me. 213.

6. The creation of the inhabitants of Ga-

hokia village into a corporation for the tak-

ing and holding of title to common lands,

which took place by implication, under the

acts of congress, does not necessarily give to

such corporation the power to convey or

otherwise dispose of the lands, but the legis-

lature could authorize such sale or convey-

ance, and provide the necessary agency there-

for. Haps V. Hewitt, 97 111. 498.

Lands in Missouri.— The common lands ad-

joining St. Charles, and granted to the in-

habitants by the lieutenant-governors of

upper Louisiana, in 1797 and 1801, are not
inalienable, but may be aliened by the inhab-
itants in such manner as the laws of Mis-
souri may prescribe, all dominion retained

by the Spanish government having passed to

the United States, and from them to the
state of Missouri, by the statute of 1812.

Bird V. Montgomery, 6 Mo. 510.

7. Rogers v. Goodwin, 2 Mass. 475 (in

this case it appears that by a law of the
colony of Massachusetts (1636), authority
was given to freemen of every town to dis-

pose of their lands, etc. In the preamble of

the provincial statute of 12 Anne, c. 2, passed
in 1753, it is recited that the law has em-
powered proprietors of lands lying in common
to manage, improve, dispose, and divide the
same, etc. The early practical construction
of these statutes was that the power to dis-

pose of such lands included the power to sell

and convey them. It was held, in 1807, that
the long-continued usage furnished a contem-
poraneous construction, which must prevail

over the mere technical import of the words ) ;

Southampton v. Betts, 21 N. Y. App. Div.

435, 47 N. Y. Suppl. 697 (construing N. Y.
Laws (1818), c. 155. The statute gave trus-

tees power to sell undivided lands provided
the rights of the inhabitants to carry away
seaweed from the beach were not affected,

and it was held that the power to sell in-

cluded the beach).
8. 111. Const. (1818), art. 8, § 8, securing

to the inhabitants of villages grants of com-
mon, and prohibiting the sale, lease, or di-

vision of the same, does not apply to the
villages of Cahokia or Prairie du Pont,
but leaves them to be governed and con-

trolled by the general laws regulating aliena-

tion and"partitions. Lavelle v. Strobel, 89 111.

370.

9. Dolloff V. Hardy, 26 Me. 545.

10. Thorndike v. Richards, 13 Me. 430,
where the vote authorized a sale and the
giving of a deed by the committee.

11. Thorndyke v. Barrett, 3 Me. 380;
Decker v. Freeman, 3 Me. 338.

12. Innman v. Jackson, 4 Me. 237.

13. Decker v. Freeman, 3 Me. 338.

14. Thorndike v. Barrett, 3 Me. 380.

[VI, C. 1, e]
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2. By Individuals.*^ A right of common may be acquired by lease.**

D. Confirmation by Government— l. In General. The legislature may
confirm in commoners their title/' which confirmation may be conditional/' or to

individuals.*'

2. The Federal Statute of 1812— a. In General. In 1812 congress con-

firmed title to rights in common lands in the territory of Missouri which were in

fact used in 1803 ^ or claimed ^* as common lands, field lots and out lots,^ although

not immediately adjoining the village claiming the commons^ and having at that

date ascertained or ascertainable boundaries.^ This act, intended to quiet titles

which could not be proved by deed,^ is construed to apply only to existing rights

15. See also in^ra, VII, F.

16. Doidge v. Carpenter, 6 M. & S. 47, 18

Rev. Rep. 299.

17. Denton v. Jackson, 2 Johns. Ch. (N. Y.

)

320.

An act of the legislature, in North CarO"
lina, after reciting that a. certain tract of

land, adjacent to Bath town, "was granted
and surveyed for a common for the use of

the said town, but the title thereof hath
never been fully confirmed," declared " that

the said land shall be, and hereby is ap-

pointed a common, to lie perpetually for the

use and benefit of the inhabitants of Bath
town, under such restrictions and regulations

as are or shall be appointed for town com-
mons ; and that the inspection and immediate
care of looking after the said common be in

the commissioners of the said town for the

time being." It was held that the tract of

land itself, and not a mere right of common
in it, was thereby granted to the inhabitants

of Bath town, to be held for a town com-
mon; and this especially, where it appeared
that a subsequent act provided " for fencing

the town of Bath, and resurveying the com-
mon belonging to said town." Bath v. Boyd,
23, N. C. 194.

The village of Cahokia in Illinois had its

title confirmed by national grant and by
various state confirmatory statutes. See
Haps 1-. Hewitt, 97 111. 498; Hebert w La-
valle, 27 111. 448.

The Pejepscot proprietors' title was con-

firmed by the Massachusetts resolve of March
5, 1801, " in the event only of an award to

them, as their right and property, of such
territories and boundaries as shall comprise
the improvements and occupations of the set-

tlers." Little V. Frost, 3 Mass. 106, 118.

18. Gushing v. Hackett, 11 Mass. 202, 10

Mass. 164 ; Little v. Frost, 3 Mass. 106.

19. Papin v. Ryan, 32 Mo. 21.

20. 2 U. S. Stat, at L. p. 748, declaring
" that the rights, titles and claims, to town
or village lots, out lots, common field lots

and commons in, adjoining, and belonging to
the several towns or villages [named in the
act], in the territory of Missouri, which lots

have been inhabited, cultivated, or possessed,
prior to the twentieth of December, eigh-

teen hundred and three, shall be, and they
are hereby, confirmed to the inhabitants
of the respective towns or villages afore-

said, according to their several right or

[VI, C, 2]

rights in common thereto." And see Page
•t!. Seheibel, 11 Mo. 167, holding that under
this statute confirming titles to common field

lots, the recorder has no power to confirm

any title on a concession; he was merely au-

thorized to act in case there was habitation,

cultivation, and possession.

The commons of St. Louis, as defined in

the survey of 1806, are embraced in this act.

Mackay v. Dillon, 7 Mo. 7.

21. St. Louis V. Toney, 21 Mo. 243.

Evidence that the land had been " cuiti-.

vated and possessed " is sufficient to show
that the possessor had " claimed " the land,

within the meaning of the act. Glasgow v.

Lindell, 50 Mo. 60.

22. Lots beyond town limits.— The act ex-

tends to common field lots and out lots,

which were without the survey of the out
boundary of the town of St. Louis, as well

as to those within the survey. Schultz v.

Lindell, 24 Mo. 567; Tayon v. Hardman, 23
Mo. 539; Milburn v. Hortiz, 23 Mo. 532.

The act contemplates a continuous out bound-
ary of the towns, to be so run as to include

the out lots, common field lots, and commons
of the towns, and the design of the act was
to dispose of all the property included within
the out boundaries. Kissell v. St. Louis
Public Schools, 16 Mo. 553. See also Papin
V. Ryan, 32 Mo. 21, holding that a confirma-
tion under the act of congress of July 4, 1836,

to land within the out boundary survey of

the town of St. Louis, is a title, notwith-
standing the reservation to the use of schools

under the acts of June 13, 1812, and Jan.

27, 1831, and a mere trespasser cannot defend
against it. The act of congress of July 4,

1836, was a confirmation to Joseph Brazeau
or his legal representatives.

23. Tayon v. Ladew, 33 Mo. 205.

24. Baird v. St. Louis Hospital Assoc, 116

Mo. 419, 22 S. W. 726, 21 S. W. 11; Vasquez
V. Ewing, 42 Mo. 247; Guitard v. Stoddard,
16 How. (U. S.) 494, 14 L. ed. 1030.

25. "The great object of the act was to

quiet the villagers in their titles to property
(so far as the government was concerned)
which had been acquired, in many instances,

by possession merely, under an express or

impartial permission to settle, and which had
passed from hand to hand without any for-

mal conveyance. In such cases, possession
was the only thing to which they could look,

and taking it for granted that those who
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of the United States,^" which rights depend only on actual occupation at that

date,^ and do not need to be settled by a government survey or patent made
either before^ or after the confirmation,^' or of the exercise of authority over it

by the Spanish village authorities ; ^ but are open in all cases to judicial proof,^

the elements of which may be a government survey,*^ or certificate of confirma-

tion, which are only prima facie evidence unless accepted,'^ or proof of user

before Dec. 20, 1803.** The statute of 1812, if accompanied by an approved
official survey, is equivalent to a patent,^ which must, however, give way before

were found in possession at the time the
country was ceded, or who had been last in

possession prior thereto, were the rightful

owners, the confirmation was intended for

their benefit." Lajoye v. Primm, 3 Mo. 529,
535.

26. The construction of the act of congress
adopted is " that the Act of 1812 is a present
operative grant of all the interest of the
United States in the property described in

the Act; and that the right of the grantee
was not dependent on the factum of a sur-

vey under the Spanish government. That the
Act makes no requisition for a concession,

survey, or permission to settle, cultivate, or
possess, or for any location by public author-
ity, as the basis of the right, title, or claim
upon which its confirmatory provisions oper-

ate. No Board was appointed to receive evi-

dence, or authenticate titles, or adjust con-

tradictory pretensions. All these questions

were left to be decided by the judicial tri-

bunals." Glasgow V. Hortiz, 1 Black (U. S.)

595, 17 L. ed. 110 [reviewing Guitard v.

Stoddard, 16 How. (U. S.) 494, 509, 14

L. ed. 1030, where it is said to be set-

tled that "the Act of 1812 is a present
operative grant of all the interest of the

United States, in the property comprised in

the Act"]. And see Barry v. Blumenthal,
32 Mo. 29 {to the effect that private claims
to common are not confirmed by the statute,

although included within a government sur-

^ey) ; Vasseur v. Benton, 1 Mo. 296.

27. A prior Spanish concession confirmed
by congress subsequent to 1812 is inferior to

the title of a village to the locus obtained

by a concession, a formal survey by Spanish
authority, and use as common, as the latter

title was confirmed by the act of 1812.

Chouteau v. Eckhart, 2 How. (U. S.) 344,

11 L. ed. 293.

28. Page v. Scheibel, 11 Mo. 167; Guitard
V. Stoddard, 16 How. (U. S.) 494, 509, 14

L. ed. 1030, where it is said to be settled
" that the right of the grantee was not de-

pendent upon the factum of a survey under
the Spanish government."

29. Glasgow v. Lindell, 50 Mo. 60; Mc-
Cune V. O'Fallon, 32 Mo. 13; Funkhouser v.

Langkopf, 26 Mo. 453; Garondelet v. St.

Louis, 25 Mo. 448; Glasgow v. Hortiz, 1

Black (U. S.) 595, 17 L. ed. 110; Savignac
V. Garrison, 18 How. (U. S.) 136, 15 L. ed.

290.

The act of 1824 (4 U. S. Stat, at L. p. 65)

makes it the duty of the claimants of town'

and village lots " to proceed, within eigh-

teeh months after the passage of this act,

to designate their said lots, by proving, . . .

the fact of inhabitation . . . and the bounda-

'

ries and extent of each claim, so as to enable
the surveyor general to distinguish the pri-

vate from the vacant lots." It was held that
action under the statute of 1824 was not a
necessary prerequisite to a claim of title by
occupancy under the statute of 1812, which
occupancy could be proved by parol. Glas-
gow V. Baker, 85 Mo. 559 ; St. Louis v. Toney,
21 Mo. 243; Page v. Scheibel, 11 Mo. 167;
Guitard v. Stoddard, 16 How. (U. S.) 494,

14 L. ed. 1030.

A certificate of confirmation granted by the
recorder under the act of May 26, 1824,
is prima facie evidence of title, under the
act of June 13, 1812, as against the govern-
ment, and persons claiming by a title subse-

quent to the latter act, but it is not suffi-

cient to establish title to land lying within
the approved United States survey of St.

Louis common, as against one claiming title

under the city of St. Louis, since in such case

there must be actual proof of habitation,

cultivation, and possession prior to Dec. 20,

1803. Vasquez v. Ewing, 24 Mo. 31, 66 Am.
Dec. 694.

Unauthorized entry.— An entry in 1847 in

the office of the register and receiver of land
embraced within Brown's survey of the com-
mons of Garondelet was unauthorized by law,
and would confer no title, even as against
the United States. Fxmkhouser v. Hantz, 29
Mo. 540.

30. Harrison v. Page, 16 Mo. 182.

31. Guitard «. Stoddard, 16 How. (U. S.)

494, 510, 14 L. ed. 1030; Mackay v. Dillon,

4 How. (U. S.) 421, 11 L. ed. 1038.

32. St. Louis V. Toney, 21 Mo. 243.

Qucere, whether the Spanish surveys of com-
mon fields, unaccompanied by an order di-

recting the surveys to be made, are any evi-

dence that a lot, not embraced therein, is

not a common field lot. Harrison v. Page,
16 Mo. 182.

33. McGill V. Somers, 15 Mo. 80.

The certificate must be authorized.—^ Since
the recorder of land titles was not author-
ized, by the act of May 26, 1824, to take
proof relating to the extent and boundaries
of a common confirmed to a village by the act
of June 13, 1812, a certificate of confirmation
of common issued by him is not evidence of

title. Primm v. Haren, 27 Mo. 205.

34. Garondelet v. McPhersou, 20 Mo. 192.

35. Glasgow v. Baker, 85 Mo. 559 [re-

versing 14 Mo. App. 201] ; Vasquez v. Ewii^,
42 Mo. 247 ; Fine v. St. Louis Public Schoofi,
39 Mo. 59; Bobbins v. Eckler, 36 Mo. 494.

[VI, D, 2, a]
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title by actual habitation, cultivation, or possession prior to Dec. 20, 1803.^ In

the absence of an official survey or other documentary title, title may be proved
by proof of user of a definite tract prior to Dec. 20, 1803,*' if it is also shown by
whom the user was made* and that he had not abandoned his claim,'' the statute

of 1812 not confirming rights obtained after Dec. 20, 1803.^ The effect of the

act was to reserve from entry and sale all lands covered by it.^' A government
survey is binding on the government as to the location of the common lands

included in the statute of 1812, and if the survey is agreed to, it is also binding

on the occupier.^* Failure to prove»claims under the act of 1824 does not forfeit

title confirmed under the act of 1812.**

b. Common Field Lots. What constitutes a common field lot or an out lot

within the meaning of the statute is a question of fact for the jury ; " but in gen-

eral a " common field lot " is a tract of ground of a peculiar shape, usually from
one to three arpents in front by forty in depth, used in common by the villagers

for cultivation and protected from the inroads of stock by a fence which inclosed

the commons and the village.*'

3. Priorities. A statutory confirmation of title takes precedence over all sub-

sequent titles ** and over subsequent confirmations of title *' or a town location,**

36. Vasquez •». Ewing, 42 Mo. 247 ( saying

that an approved survey and list of lots un-

der it may be defeated by proof of actual

habitation, etc., as set forth in the statute) ;

Vasquez v. Ewing, 24 Mo. 31, 66 Am. Dec.

694.

37. Robbins v. Eckler, 36 Mo. 494.

38. Glasgow v. Baker, 85 Mo. 559.

39. Page v. Scheibel, 11 Mo. 167.

40. Eobbins v. Eckler, 36 Mo. 494.

41. Shepley v. Cowan, 52 Mo. 559.

42. Carondelet v. McPherson, 20 Mo. 192,

204, where it was said: "A survey regularly

made and approved is conclusive upon the

government that the land within the bound-
aries is the land granted, and the acceptance
of the survey by the grantee is conclusive

that all the land granted is within the bound-
aries." See also the same principles laid

down as to the confirmatory act of April 29,

1816. McGill V. Somers, 15 Mo. 80.
" Kg formal act is necessary to constitute

an acceptance [of a survey] but it may be
inferred from a variety of acts and circum-
stances " and is a question for the jury.

Carondelet v. St. Louis, 25 Mo. 448, 464, 29
Mo. 527; Guitard v. Stoddard, 16 How.
(U. S.) 494, 14 L. ed. 1030; Menard v. Mas-
sey, 8 How. (U. S.) 293, 12 L. ed. 1085.

The acceptance of a survey estops the oc-

cupier from claiming common rights to any
land outside the survey (Carondelet v. St.

Louis, 29 Mo. 527; Carondelet D. McPher-
son, 20 Mo. 192), and the existence of valid

private claims within the limits of the sur-

vey would not be inconsistent with such es-

toppel ( Carondelet v. St. Louis, 29 Mo. 527 )

.

A survey must be accepted as an entirety,

if at all, it cannot be accepted in part and
rejected in part. Carondelet v. St. Louis,

29 Mo. 527.

43. Baird v. St. Louis Hospital Assoc,
116 Mo. 419, 22 S. W. 726; Baird v. St. Louis
Hospital Assoc, 116 Mo. 419, 21 S. W. 11;

Glasgow V. Baker, 85 Mo. 559.
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44. Vasquez v. Ewing, 42 Mo. 247; Barry
V. Blumenthal, 32 Mo. 29; St. Louis v. Toney,
21 Mo. 243. But see Page n. Scheibel, 11 Mo.
167, holding that on the facts found the

question of what constitutes a, common field

lot is a question of law for the determination
of the court.

45. Fine v. St. Louis Public Schools, 39
Mo. 59; Harrison v. Page, 16 Mo. 182; Page
v. Scheibel, 11 Mo. 167; Glasgow v. Hortiz,

1 Black (U. S.) 595, 17 L. ed. 118.

As to town lot see Baird v. St. Louis Hos-
pital Assoc, (Mo. 1893) 21 S. W. 11, 116

Mo. 419, 22 S. W. 726.

46. Funkhouser v. Hantz, 29 Mo. 540
(holding that the title of Carondelet to the

land embraced within the United States sur-

vey of the commons of Carondelet, made by
Brown in. 1834, is superior to, and must pre-

vail over, an entry with the register and
receiver, in 1847, of a portion thereof) ; Mc-
Gill V. Somers, 15 Mo. 80.

47. Barry v. Blumenthal, 32 Mo. 29; Dent
t'. Sigerson, 29 Mo. 489; McGill e. Somers,
15 Mo. 80; Swartz v. Page, 13 Mo. 603;
Mackay v. Dillon, 7 Mo. 7; Dent v. Emme-
ger, 14 Wall. (U. S.) 308, 20 L. ed. 838
(holding that the title of the village of

Carondelet to lots 90 and 91 of the commons
tract of that town, which lots the village

claimed under a confirmation by the act of

June 13, 1812, by a vote in 1816 and a re-

survey in 1817 and a relinquishment of right

by congress in 1831, was a better title than
that derived by Gabriel Cerre from a conces-

sion to him in 1789 by the lieutenant-gover-

nor of upper Louisiana, and a confirmation
by the act of 1836, in which the right to all

adverse claimants was saved, a survey of

1838, and another act of congress in 1869,

which confirmed his claim, " subject to any
valid adverse rights," and a patent in 1869) ;

Chouteau v. Eckart, 2 How. (U. S.) 344, 11

L. ed. 293.

48. McGill V. Sojners, 15 Mo. 80.
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although it has been held that a confirmation with an official survey is superior to

one without a survey.^' It has also been held that a confirmation of the title

does not relate back but takes effect from its passage.™

VII. CONTROL, MANAGEMENT, AND USE OF COMMON LANDS,

A. Inclosure and Feneing.^^ Commons may be inclosed or " approved " ^

under the|sanctiou of statute or custom, leaving sufficient for the use of the com-
moners,^ by the lord ^ or any other owner of waste land ^ or the commoners
themselves,^ both in cases of common by grant as well as common appendant."'

The statute may provide for the allotting to the commoners of inclosed lands in

lieu of their rights of common,'^ or may regulate the fencing of such common
field.'' The commoner's view of the common may be entirely cut off by fences

or hedges if only his cattle are still left free to enjoy the common as before.™

B. Misuser— l. What Constitutes— a. In General. The common may be
misused by a placing on it of cattle not commonable*' or by the placing on it

of cattle belonging to one who has no right of common ;
*' by surcharging it ;

^

49. Carondelet v. Dent, 18 Mo. 284.

50. Dent v. Sigerson, 29 Mo. 489, as to

the act of congress of July 4, 1836.

51. Inclosuie of common lands as affect-

ing title by adverse possession see Advebse
Possession, 1 Cyc. 988, note 46.

52. Appioving.— " By the statute . . . the
lord of a manor may enclose so much of the

waste as he pleases for tillage or wood-
ground, provided he leaves common sufficient

for such as are entitled thereto. This en-

closure, when justifiable, is called in law
' approving,'— an ancient expression signify-

ing the same as improving." 2 Bl. Comm. 34.

53. The burden of proof to show that suf-

ficient waste is left for the commoners lies

upon him who approves. Betts v. Thomp-
son, L. R. 6 Ch. 732, 25 L. T. Rep. N. S. 363,

19 Wkly. Rep. 1100.

54. 2 Bl. Comm. 34; 3 Bl. Comm. 240;

41 Geo. Ill, c. 109; 31 Geo. II, o. 41; 29

Geo. II, c. 36; Statute of Merton, 20 Hen.
Ill, c. 4; Statute of Westminster II, 13

Edw. I. See also Duberly -y. Page, 2 T. R.

392, holding that the lord has no right to

inclose wastes of a manor, where the tenants

of the manor have a right to dig gravel on

the wastes. See also for a short statement

of the work of the statutory commissioners

on the inclosure of common lands in 1869

Brown v. Great Western R. Co., 47 L. T.

Rep. N. S. 216.

The reason for allowing inclosures is stated

as follows :
" It would be very hard if the

lord, whose ancestors granted out these es-

tates to which the commons are appendant,

should be precluded from making what ad-

vantage he can of the rest of his manor;
provided such advantage and improvement be

no way derogatory from the former grants."

3 Bl. Comm. 241.

Rights of strangers to a manor.— The lords

of manors within a forest contended that

they had customs to inclose the wastes with-

in their manors with the consent of the

homages of their respective manors. Other

persons, strangers to the manors, had rights

of common over the lands claimed to be in-

closed. Held that the inclosures were bad
as against the commoners. Sewers Com'rs v.

Glasse, L. R. 7 Ch. 456, 41 L. J. Ch. 129,

26 L. T. Rep. N. S. 647, 20 Wkly. Rep. 515.

Fresciiption against the crown.— As to
rights acquired in waste lands belonging to

the crown by the adverse possession of in-

closures see Doe v. Morris, 2 Bing. N. Cas.

189, 1 Hodges 215, 4 L. J. C. P. 285, 2
Scott 276, 29 E. C. L. 495.

55. Glover v. Lane, 3 T. R. 445, 1 Rev.
Rep. 737.

56. Barber v. Dixon, 1 Wils. C. P. 44,

holding good a custom for one commoner to

inclose against another.

57. Glover 'c. Lane, 3 T. R. 445, 1 Rev.
Rep. 737, declining to follow a statement by
Lord Coke to the effect that " approvement "

was confined to common appendant.
58. 41 Geo. IH, c. 109.

59. Hollister v. HoUister, 35 Conn. 241;

Scott V. Dickinson, 14 Pick. (Mass.) 276.

A fence must be sufScient to turn stock in

order to effect a partition of lands held in

common, and hence a 'row of hedge-plants
six inches in height is insuffieSent as a di-

vision. Miner v. Bennett, 45 Iowa 635.

60. Bell V. Ohio, etc., R. Co., 25 Pa. St.

161, 64 Am. Dec. 687 ; Cooper v. Marshall, 1

Burr. 259, 2 Ld. Ken. 1, 2 " /ils. C. P. 51;
Mason v. Cssar, 2 Mod. 65 ; 3 Cruise Dig. 95

;

5 Viner Abr. 7.

61. 3 Bl. Comm. 237 (but by prescription

for common appurtenant, cattle that are not
commonable may be put into the common) ;

Coke Litt. 122.

63. 3 Bl. Comm. 237 ("but the lord of

the soil may (by custom or prescription, but
not without) put a stranger's cattle into the
common"); 1 Rolle Abr. 396.

63. 3 Bl. Comm. 237, where surcharging a
common is described as " putting more cattle

therein than the pasture and herbage will

sustain, or the party hath a right to."

In an action for a surcharge of common
the plaintiff need not show that he turned

[VII, B. 1, a]
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by plowing it ; ^ by inclosing it without right ;
*^ or by taking manure from it.*'

It is not a misuse of tlie common for the owner to put in rabbit burrows, unless

the common itself is destroyed.*'

b. Structupes. Structures, however, may be erected on a common consistent

with its purpose,^ as habitations for cattle-men on common of pasture,*' or, it has

been held, railroad structures on a village common.'''''

2. Effect of. Misuser of land dedicated in common causes a reversion to the

donors," unless the misuser does not render impossible the use of the land as

contemplated,'^ or unless the donors are estopped to claim a reversion.'^

C. Disposal of Income. The income from common lands may be disposed

of by the proprietors '* or by the court in accordance with statute.'^

on any cattle of his own at the time of the

surcharge, but only that he could not have
enjoyed his common so beneficially as he
ought. Wells V. Watling, 2 W. Bl. 1233.

In such an action the plaintiflF may declare

generally for the injury, without stating the

defendant's right of common. Atkinson v.

Teasdale, 2 W. Bl. 817, 3 Wils. C. P. 278.

And see Cheesman v. Hardham, 1 B. & Aid.

706, 19 Eev. Rep. 432.

One commoner who has surcharged may
nevertheless maintain an action against an-

other for surcharging the common. Hobson
V. Todd, 4 T. R. 71, 2 Rev. Rep. 335.

For actions generally see infra, X.
64. Leverett v. Townsend, Cro. Eliz. 198;

3 Bl. Comm. 240.

65. 3 Bl. Comm. 240. And see supra,
VII, A.
Where a tenant encroaches on a common

the encroachment accrues to the landlord.

Doe V. Murrell, 8 C. & P. 134, 34 E. C. L.

651.

66. Pindar v. Wadsworth, 2 East 154, 6

Rev. Rep. 412, holding that taking sheep
droppings from a common is a misuse of it,

as they are useful to fertilize the common.
67. Bellew v. Langdon, Cro. Eliz. 876;

Hadesden v. Gryssel, Cro. Jac. 195; Stanton
V. James, Lutw. 108; 3 Bl. Comm. 237, 240.

68. Abatement of nuisance.— The com-
moner may destroy a building wrongfully
erected on the common (Perry v. Eitzhowe,
8 Q. B. 757, 10 Jur. 799, 15 L. J. Q. B. 239,

55 E. C. L. 757), even though persons are

in it at the time provided proper notice is

given (Davies v. Williams, 16 Q. B. 546, 15

Jur. 752, 20 L. J. Q. B. 330, 71 E. C. L. 546
[modifying Perry v. Fitzhowe, 8 Q. B. 757,

10 Jur. 799, 15 L. J. Q. B. 239, 55 E. C. L.

757]).
69. Patrick v. Stubbs, 11 L. J. Exch. 281,

9 M. & W. 830.

70. Under the act of 1828, incorporating
the town of Columbus, and dedicating a cer-

tain tract as common, it was held that the
common was not simply for pasture, but for

the advancement of the town, and that the
town might grant to a railroad the right of

way across it, with the power to erect neces-

sary depot buildings thereon, as the prohi-

bition against erecting buildings must have
been intended to apply only to temporary
buildings for leasing. Crawford v. Mobile,
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etc., R. Co., 67 Ga. 405. The applicability of

this decision to common lands may well be
doubted in view of the fact that the doctrine
of common lands has been virtually repudi-
atea in Georgia. See Harrell v. Hannum, 56
Ga. 508; Davis v. Gurley, 51 Ga. 74. See
also Goode v. St. Louis, 113 Mo. 257, 20
S. W. 1048. In this case it appears that in

platting land, the proprietors designated a
strip which was " to be and remain a com-
mon forever." In an action against the city

to recover the strip because of misuser, the
evidence showed that the only permanent
structure thereon was a transfer railway
track unauthorized by defendant, that the
ground was used by the public for the ex-

change of merchandise, and that all obstruc-

tion thereon could be removed within ten
days. It was held that defendant had not
appropriated the land to purposes other than
those implied by the term " common."
But see contra, People v. Park, etc., R. Co.,

76 Cal. 156, 18 Pac. 141, where a railroad

constructed in a park was held unlawful and
a purpresture.

71. Goode V. St. Louis, 113 Mo. 257, 20

S. W. 1048.

72. Goode v. St. Louis, 113 Mo. 257, 20
S. W. 1048.

73. Where the donors of land abutting on
a river as a common for nearly forty years,

without objection, allow the city to expend
nearly one million dollars in constructing
wharves, etc., they are estopped in equity to

obtain a reversion because of a misuser.
Goode V. St. Louis, 113 Mo. 257, 20 S. W.
1048.

74. Rehoboth v. Hunt, 1 Pick. (Mass.)

224, holding that a vote by the proprietors

of the income to a school was a grant which
could not be rescinded.

75. Every resident freeman of Bedford was
entitled to turn out one head of stock annu-
ally upon certain commonable land. This

right was transferable. A railway company
took part of the land under the Lands
Clauses Act, § 102; the compensation money
for the extinction of commonable rights was
paid into court. In a suit to ascertain the

rights of all parties to the money it was
held that the money ought to be reinvested
in land to be held in trust for the freemen
from time to time resident within the bor-

ough, and that in the meantime the money
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D. Taxation. Proprietors of common lands could lay taxes on the lands

"

and only by statute bring a civil suit for their recovery," or they might authorize

the sale of the rights of individual proprietors for non-payment,™ virhich sale

must be in accordance with the vote of the proprietors '" and must follow the

statutory requirements,^ as must appear in evidence to prove the sale.^'

E. the Rights of Abutting' Owners. Owners of lands abutting on com-
mons have no right of way over them ^ except as expressly granted ; ^ but they

may have a right to have the common preserved as such,^* altliougli they may be

by statute relieved of any duty to fence,*^ and are not responsible for allowing

others to cross their lands to the common and there misuse it.^'

F. Apportionment. "Whenever the common is admeasurable it is apportion-

able,*'' but otherwise it cannot be apportioned among several so as to increase the

burden upon the common lands,^ and so where by operation of law a right in

common devolves upon several, one cannot convey his right to an outside party,

but all may jointly convey.^'

VIII. PARTITION.

A. In General— 1. Right to. It seems that a proprietor on withdrawing

ought to be invested and the dividends paid
to such resident freemen at the same time in

each year as they had been accustomed to

enter upon the enjoyment of their rights of

common. Nash v. Coombs, L. R. 6 Eq. 51,

37 L. J. Ch. 600, 16 Wkly. Rep. 663.

76. Bott V. Perley, 11 Mass. 169.

After dissolution of the common lands, as

by the establishment of a turnpike road over

them, the proprietors cannot levy a tax on
such lands. Mansfield v. Hawkes, 14 Mass.
440.

77. Andover, etc.. Turnpike Corp. v. Gould,

6 Mass. 40, 4 Am. Dec. 80.

78. Bott v. Perley, 11 Mass. 169; Coburn
V. Ellenwood, 4 N. H. 99.

Lots already severed and conveyed cannot

be sold by the proprietors for the payment of

taxes. Bott v. Perley, 11 Mass. 169.

79. A vote of the proprietors of a town-
ship, "that the collector be empowered to

give deeds of the land sold for taxes," em-
powers him to sell the lands of delinquent

proprietors in the mode provided by law.

Earrar v. Eastman, 5 Me. 345.

80. Farrar v. Eastman, 10 Me. 191 (hold-

ing that the tax sale in question passed no
title, as the statutory notice was not given

under 26 Geo. II) ; Farrar ;;. Perley, 7 Me.
404; lunman v. Jackson, 4 Me. 237 (con-

struing 26 Geo. II, 2 Geo. Ill) ; Wentworth
V. Allen, 1 Tyler (Vt.) 226 (holding that

the collector of a proprietors' tax need not,

in his advertisement for sale, annex to the

name of each delinquent proprietor the sum
assessed on his right or share, but may men-
tion the amount of the tax on each right

generally and then insert a list of delin-

quents).
81. Powell V. Brown, 1 Tyler (Vt.) 285,

holding that the deed of a collector of a pro-

prietors' tax is not •prima facie evidence of a
legal sale, but all previous proceedings in

relation to the levy and assessment must be

proved to be regular.

82. Sheffield, etc., E. Co. v. Moore, 83 Ala.

294, 3 So. 686.

83. Hartshorn v. South Reading, 3 Allen
(Mass.) 501; Emerson v. Wiley, 10 Pick.

(Mass.) 310.

84. See Anderson L. Diet.

85. Scott V. Dickinson, 14 Pick. (Mass.)

276, construing Mass. Stat. (1785), c. 52.

86. George v. Lysaght, 47 J. P. 696, 49

L. T. Rep. N. S. 49. See also Rogers v.

Wynne, 7 D. & R. 521, 4 L. J. K. B. 0. S.

75, 16 E. C. L. 293.

87. Hall V. Lawrence, 2 R. I. 218, 57 Am.
Dec. 715; Tyrringham's Case, 4 Coke 366.

Common appurtenant for seaweed, gravel,

etc., is apportionable, belonging equally to
every acre of dominant estate. Hall v. Law-
rence, 2 R. I. 218, 57 Am. Dec. 715.

88. Leyman v. Abeel, 16 Johns. (N. Y.)

30; Livingston v. Xen Broeck, 16 Johns.

(N. Y.) 14, 8 Am. Dec. 287; Mountjoy v.

Huntington, Godb. 17; Coke Litt. 1646; 3

Kent Comm. 408; Sweet L. Diet.

Estovers.— A partition of the premises to
which a right of common is appurtenant,
without reserving the right to one, extin-

guishes a common of estovers. Livingston v.

Ketcham, 1 Barb. (N. Y.) 592; Van Rensse-
laer V. Radcliflf, 10 Wend. (N. Y.) 639, 25

Am. Dec. 582; Leyman v. Abeel, 16 Johns.

(N. Y.) 30. See also supra, IV, C, 2; infra,

IX.
As to coparceners taking by descent see

Coke Litt. 165o.

89. Van Rensselaer v. Radcliff, 10 Wend.
(N. Y.) 639, 25 Am. Dec. 582 (estovers);

Leyman v. Abeel, 16 Johns. (N. Y.) 30;
Mountjoy v. Huntington, Godb. 17 ; Coke
Litt. 1646.

Where a common of estovers descends upon
several, although they cannot enjoy it sev-

erally they may convey to one who might
enjoy it in severalty as an entirety. Van
Rensselaer v. Radcliff, 10 Wend. (N. Y.)

639, 25 Am. Dec. 582.

[VIII, A, 1]
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from the proprietary is entitled to have partition of the share belonging to

him.**

2. Conclusiveness and Effect of. A stranger to the proprietary cannot object

to informalities in a partition acquiesced in by the proprietors,'' and a mortgagee
of a proprietor is bound by a proper partition.'^ A partition of premises to

which a right of estovers is appurtenant destroys that right.'^

B. By Vote of Proprietors— l. In General. Formerly proprietors of com-
mon lands could make partition passing title by vote without deed ** or seal,''

which partition was sufficient if clear as to parties '° and boundaries,'^ although

informal, and could set off certain tracts to certain proprietors as tenants in com-
mon.'' It was necessary that the partition take place in accordance with the vote

of the proprietors."

2. Through a Committee. Partition may be made through a committee, and
the vote creating the committee may authorize it or other agents to make the

partition themselves ; and such partition when made in accordance with the vote

is binding.' Where the work of drafting a plan of partition is intrusted to a com-

90. Williams College v. Mallett, 12 Me.
398, holding that the proprietary need not,

however, suspend its proceedings in order to

give opportunity for the exercise of this

right.

91. Davis V. Mason, 4 Pick. (Mass.) 156;
Saviyer v. Newland, 9 Vt. 383 ; Wells v. Brew-
ster, 1 D. Chipm. (Vt.) 147.

92. Williams College v. Mallett, 12 Me.
398.

93. Livingston v. Ketcham, 1 Barb. ( N. Y.

)

692. See also Van Rensselaer v. KadcliS, 10

Wend. (N. Y.) 639, 25 Am. Dec. 582; Ley-
man V. Abeel, 16 Johns. (N. Y.) 30.

94. Connecticut.—Lyman v. Humphrey, 28
Conn. 322.

Maine.— Porter v. Griswold, 6, Me. 430.

Massachusetts.— Williams v. Ingell, 21
Pick. (Mass.) 288; Folger v. Mitchell, 3 Pick.

(Mass.) 396; Springfield v. Miller, 12 Mass.
415; Codman v. Winslow, 10 Mass. 146;

Adams v. Frothingham, 3 Mass. 352, 3 Am.
Dec. 151.

New Hampshire.— Little v. Downing, 37
N. H. 355 ; Corbett v. Norcross, 35 N. H. 99

;

Atkinson v. Bemis, 11 N. H. 44; Coburn v.

EUenwood, 4 N. H. 99.

Vermont.— Woodbridge v. Addison, 6 Vt.
204; Pomeroy v. Mills, 3 Vt. 279, 23 Am.
Dec. 207.

See 10 Cent. Dig. tit. " Common Lauds,"
i 28.

Title will not pass by vote without deed,
when the proprietors in their vote intended a
deed should be given. Coburn v. Ellenwood,
4 N. H. 99.

Prior to the adoption of the statute of
frauds, a partition of common lands by a
verbal agreement was binding if followed by
livery of seizin, and an agreement in writing
to make both had the same effect as an ac-

tual partition. Lavelle v. Strobel, 89 111. 370.
Curing illegalities.— It has been held that

an illegal partition cannot be legalized by a
vote at a subsequent meeting. Pomeroy v.

Taylor, Brayt. (Vt.) 169.

Where title invalid.—^In the New Hamp-
shire grants of townships to proprietors in

[VIII, A, I]

common, "the governor's lot," so called, is

reserved to him, in severalty, by the charter,

and located thereby. If his title prove in-

valid, by reason of a prior grant of the same
lot, those claiming under him are not en-

titled to compensation from the lands of the
other proprietors. Strong v. Paine, 1

D. Chipm. (Vt.) 201.

95. Folger v. Mitchell, 3 Pick. (Mass.)
396.

06. Folger v. Mitchell, 3 Pick. (Mass.)
396. And see Williams v. Ingell, 21 Pick.
(Mass.) 288, 290, where it appeared that a,

record in the book of the proprietors of com-
mon lands, granting to one of their number a
parcel of land, recited, "At the request of

Samuel Williams Esq. is granted to the right
of William Phillips, half an acre." It was
there held that the grant did not inure to the
benefit of Williams, without proof that he
derived some title under Phillips, as the
words of the grant show that it was prob-
ably intended to leave open the question of

Phillips' right.

97. Folger v. Mitchell, 3 Pick. (Mass.) 396.

A plan used at the time by the proprietors

in making partition may be used in evidence

to explain the partition by vote. Corbett v.

Norcross, 35 N. H. 99.

98. Dall V. Brown, 5 . Gush. (Mass.) 289
(under Mass. Stat. (1785), c. 73; Mass. Eev.
Stat. c. 43, §§ 20-43); Folger v. Mitchell,

3 Pick. (Mass.) 396 (based in part on Mass.
Stat. (1783), c. 39); Mitchell v. Starbuck,
10 Mass. 3.

99. In 1795 the proprietors of the town of

A voted, at a regular meeting, to give B, one
of its proprietors, the privilege of " pitch-

ing " four hundred acres, as a compensation
for building the first two mills in the town.
It was held that a " pitch " made in 1839,

not expressly purporting to have been made
in pursuance of said vote, gave to B no right
in severalty to the land contained in the
survey. House v. Fuller, 12 Vt. 172.

1. Lavelle v. Strobel, 89 111. 370, 381 (where
the agents of the proprietary made a map
with the boundaries of each proprietor's lot
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mittee, a subsequent vote of the proprietors acting on the committee's report will

cure any informalities in the report ^ or the proprietors may efiEectively act ignor-

ing the proceedings of the committee.'

C. By Judicial Proeeeding — l. In General. Common lands may be by
statute liable to partition upon judicial proceeding.*

2. Effect of. The mere pendency of a partition suit does not nullify parti-

tion by the proprietors,' but judgment in a partition suit nullifies any partition by
proprietors made during the pendency of the suit.'

S. Proof ofJ A division without deed could be proved only by the records,'

which must show action taken in accordance with the statute," and which are

presumptive evidence of title.^"

D. Effect of Acquiescence— Estoppel. Acquiescence by proprietors for a i

considerable time in a partition made will estop such parties from objecting to its

validity," even in the case of infants or married women while under disability ;
^*'

but only where there was a division in fact of the land, either by visible lines and
monuments, or by possession under a claim of distinct and clearly defined parcels."

IX. EXTINGUISHMENT."

A. In General. The closing of a common for a long period absolutely extin-

guishes it so it may not be thrown open again.^' Where land appropriated to the

public as common has been accepted by the public, or where individuals have
purchased lots adjoining land so appropriated under the expectation excited by
its proprietors that it should so remain the proprietors cannot resume their exclu-

sive ownership.*'

and his name platted upon it, which map
was held to be sufficient passing of title)

;

Coburn v. Ellenwood, 4 N. H. 99 (where
proprietors voted that A should have certain

land, and that their clerk should give him a
deed in the name of the proprietors, and he
executed a deed in his own name as clerk,

it was held that A acquired no title, as the

deed given was not in pursuance of the vote)

.

a. Folger V. Mitchell, 3 Pick. (Mass.) 396,

where only two of a committee of three signed
the report.

3. Folger v. Mitchell, 3 Pick. (Mass.) 396.

4. Mitchell v. Starbuck, 10 Mass. 5, hold-

ing the common lands in Nantucket liable to

partition upon petition, notwithstanding any
custom or prescription to the contrary and
notwithstanding the death of one of the ten-

ants without appearing in the suit. It was
said to be one of the characteristics of ten-

ancy in common that it was always subject
to partition.

5. Folger i;. Mitchell, 3 Pick. (Mass.) 396,

402.

6. Folger v. Mitchell, 3 Pick. (Mass.) 396.

7. See also supra, V, D.
8. Garland v. Rollins, 36 N. H. 349 (where

a committee's locating plan showed a tract

belonging to two proprietors but without in-

dicating the boundary lines, and it was held
that parol evidence was inadmissible to vary
the plan by showing that a pond within the
tract was not intended to be included in it) ;

Stedman v. Putney, N. Chipm. (Vt.) 11.

9. Doe ». Lawrence, 1 D. Chipm. (Vt.)
103.

10. Beach v. Pay, 46 Vt. 337. Contra,
Smith V. Meacham, 1 D. Chipm. (Vt.) 424.

11. Lavelle v. Strobel, 89 111. 370; Dall v.

Brown, 5 Cush. (Mass.) 289 (conveyance
affirming invalid partition) ; Corbett v. Nor-
cross, 35 N. H. 99; North Hempstead v.

Hempstead, 2 Wend. (N. Y.) 109; Booth ».

Adams, 11 Vt. 156, 34 Am. Dec. 680 (ac-

quiescence for fifteen years ) ; Hubbard v.

Austin, 11 Vt. 129; Stevens v. Griffith, 3 Vt.
448 (acquiescence for fifteen years) ; Wells
r. Brewster, 1 D. Chipm. (Vt.) 147.

The Vermont rule has been said to be that
fifteen years' acquiescence in a partition,

however informal, was equivalent to a legal

division. Booth v. Adams, 11 Vt. 156, 34 Am.
Dec. 680.

In case of conflicting surveys of common
lands, where the persons claiming one of the
parcels made partition of it among them-
selves according to metes and bounds, as
fixed by one of the surveys, their action does
not amount to such an acceptance of that
survey as will preclude them from asserting
the correctness of the other survey as against
a stranger. Glasgow v. Baker, 72 Mo. 441.

12. Townsend v. Downer, 32 Vt. 183.

13. Booth V. Adams, 11 Vt. 156, 34 Am.
Dec. 680.

14. For apportionment operating as an ex-
tinguishment see supra, VII, F.

15. Silway v. Compton, 1 Vern. 32, thirty
years.

16. Bouvier L. Diet. And see the follow-
ing cases:

Cormecticut.— Stiles v. Curtis, 4 Day
(Conn.) 328.

Massachusetts.— Emerson v. Wiley, 10
Pick. (Mass.) 310.

Michigan.— White v. Smith, 37 Mich. 291.

[IX. A]
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B. Abandonment. A right of common may be extinguished by abandon-
ment, to constitute which there must be a removal from or cessation of use of the
common, with an intention to abandon," as by devoting the land to the use of a
highway ;

^* but the yielding of some of the commoners to an inclosure of the
common is not of itself an abandonment." Abandonment is a question of fact

for the jury.^

C. Unity of Possession. Common appendant remains unaffected by a pur-
chase or lease of any part of the common lands by the commoner, but common
appurtenant is extinguished by such purchase and suspended by such lease.^'

X. ACTIONS.22

Action concerning common lands lies at common law both by the owner and
by the commoner, against a stranger^ or against one another^ except where the

Pennsylvania.— Carr v. Wallace, 7 Watts
(Pa.) 394.
Fermojif.^Abbott v. Mills, 3 Vt. 521, 23

Am. Dec. 222.

See 10 Cent. Dig. tit. " Common Lands,''

§ 16.

17. Hebert v. Lavalle, 27 111. 448 {holding

that commoners lost their rights by removing
from town lots to out lots) ; Tayon v. Ladew,
33 Mo. 205 (holding that to constitute an
abandonment it must aflSrmatively appear
that the property was left with the intention

of no longer claiming it) ; Page ». Scheibel,

11 Mo. 167 (holding that removal and a ces-

sation of cultivation alone do not amount to

an abandonment) ; Lawrence v. Hempstead,
155 N. Y. 297, 49 N. E. 868 (holding that cer-

tain ancient orders to fence and allotments
nad extinguished the right of the town to

an ancient common, overruling 76 Hun
(N. Y.) 609, 29 N. Y. Suppl. 1146, 62 N. Y.
St. 868).

18. Chatham v. Brainerd, 11 Conn. 60;
Stiles V. Curtis, 4 Day (Conn.) 328; Mans-
field V. Hawkes, 14 Mass. 440.

19. Warrick v. Queen's College, L. E. 6

Ch. 716, 40 L. J. Ch. 780, 25 L. T. Rep. N. S.

254, 19 Wkly. Eep. 1098, as to the Prescrip-

tion Act, 2 & 3 Wm. IV, c. 71.

20. Russell V. Davis, 38 Conn. 562; Tine v.

St. Louis Public Schools, 39 Mo. 59.

21. Bell V. Ohio, etc., R. Co., 25 Pa. St.

161, 64 Am. Dec. 687; Carr v. Wallace, 7

Watts (Pa.) 394; Wild's Case, 8 Coke 786;
Tyrringham's Case, 4 Coke 366; Kimpton v,

Bellamy, 1 Leon. 43.
" There is a distinction between common

appendant and common appurtenant in this

important particular, that, if he who has
common appurtenant purchases parcel of the
land subject to the easement, all his right of

common is extinct; or, if he takes a, lease of

part of the land, all the common is sus-

pended; because it is the folly of the com-
moner to intermeddle with the land; his

common appurtenant was against common
right, and he cannot common in his own
land which he has purchased." Bell v.

Ohio, etc., R. Co., 25 Pa. St. 161, 181, 64
Am. Dec. 687.

[IX, B]

23. Actions for injuries to rights of com-
mon see Actions, 1 Cyc. 61, note 50.

23. Kenyon v. Nichols, IR. I. 106; House
V. Fuller, 12 Vt. 172 (suit for possession by
one proprietor against a stranger) ; Hobson
V. Todd, 4 T. R. 71, 2 Rev. Rep. 335; Marys'
Case, 9 Coke 1116; 2 Bl. Comm. 34; 3 Bl.

Comm. 238. See also as to manors Smith v.

Brownlow, L. R. 9 Eq. 241, 21 L. T. Rep.
N. S. 739, 18 Wkly. Rep. 271, holding that
one who is a freeholder and copyhold tenant
of a manor can maintain a suit on behalf of
himself and all other the freehold and copy-
hold tenants, notwithstanding the rights of
each freeholder are separate and distinct
from those of the copyholders.
An adverse occupation for twenty years

of inclosures on waste lands belonging to the
crown forces the crown, in order to regain
possession, to bring an information of in-

trusion. Hence a party buying the rights of
the crown cannot bring an ejectment. Doe
V. Morris, 2 Ring. N. Cas. 189, 1 Hodges 215,
4 L. J. C. P. 285, 2 Scott 276, 29 E. C. L. 495.

Suit for compensation for extinction of

commonable rights.— When the right in the
soil of land subject to rights of common has
been conveyed to the promoters of an under-
taking by the lord under the Lands Clauses
Act (8 Vict. c. 18, § 100), but the compen-
sation payable to the commoners has not been
ascertained in the manner provided by the
act, any such commoner whose rights of com-
mon have been disturbed by the works of the

promoters may maintain an action against
them, and is not confined to proceedings for

compensation under the Lands Clauses Act.

Stoneham v. London, etc., E. Co., L. R. 7

Q. B. 1, 41 L. J. Q. B. 1, 25 L. T. Rep. N. S.

788, 20 Wkly. Rep. 77.

24. Marys' Case, 9 Coke 1116; 2 Bl. Comm.
34 ; 3 Bl. Comm. 238.

Trespass will lie by one tenant in common
against another, and also against his licen-

see for making holes in the common and dig-

ging turves and taking them away, when
those acts are not done in the exercise of a

right of common. Wilkinson v. Haygarth,
12 Q. B. 837, 11 Jur. 104, 16 L. J. Q. B. 103,

64 E. C. L. 837. Trespass lies for digging
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commoner has estopped himself,^' and, in the case of the lord, even for a trivial

damage ;
^' but where the proprietary is incorporated, action as to property may

be enforced only in the corporate name." A stranger may not question the
authority of those having rights in common.^ Rights in common could be
enforced by the usual actions, by ancient writs,^' or by statutory process at the suit

of the government.** In a suit in the corporate name, possession may be shown
by acts of individual proprietors,^' and in general evidence of long usage is of the
greatest weight.®

up aoney-burrows in a common. Cooper v.

Marshall, 1 Burr. 259, 268, 2 Ld. Ken. 1, 2
Wils. C. P. 51.

35. Harvey v. Reynolds, 1 C. & P. 141, 12
Price 724, 12 E. C. L. 92.

36. Pindar v. Wadsworth, 2 East 154, 6
Kev. Eep. 412; 3 Bl. Comm. 237.

37. Chamberlain v. Bussey, 5 Me. 164;
Allen V. Woodward, 22 N. H. 544; Atkinson
V. Bemis, 11 N. H. 44. But see Southold v.

Horton, 6 Hill (N. Y.) 501, holding that the
act of April 9, 1796, relating to common
lands, etc., does not give the proprietors the
right to sue as a corporation, as the act con-
tains no words of incorporation but provides
merely for the management of the pro-
prietary.

38. Van Rensselaer v. Radcliff, 10 Wend.
(N. Y.) 639, 25 Am. Dec. 582, landlord's

right to inclose.

39. "Admeasurement of pasture " and its

corollary, the writ of second surcharge, the
former being simply to determine the right
of common, and the latter to punish any
infringement of the right thus established,

are described in 3 Bl. Comm. 238. See also

Fitzherbert Nat. Brev. 126; 2 Inst. 370.

An information of intrusion, a proceeding
by the crown to regain possession is de-

scribed in Doe v. Morris, 2 Bing. N. Gas.

189, 1 Hodges 215, 4 L. J. C. P. 285, 2 Scott

276, 29 E. C. L. 495.

Distraining beasts.
—

" In general, in case
the beasts of a stranger, or the uncommon-
able cattle of a commoner, be found upon
the land, the lord or any of the commoners
may distrain them damage-feasant : or the
commoner may bring an action on the case

to recover damages, provided the injury done
be anything considerable. . . . But for a
trivial trespass the commoner has no action,

but the lord of the soil only." 3 Bl. Comm.
237.

30. Cushing v. Hackett, 11 Mass. 202 (an
inquest of office against the proprietors of a
township) ; Cushing v. Hacket, 10 Mass.
164.

31. Monumoi Great Beach v. Rogers, 1

Mass. 159.

33. Drury v. Moore, 1 Stark. 102, 18 Rev.
Rep. 751, 2 E. C. L. 48, holding that evi-

dence that the lord of a manor has from time
to time erected houses to the exclusion of

those claiming a right of common is not to

be placed in competition with evidence of

long enjoyment, coupled with an acknowl-
edgment of the defendant— the lord of the
manor—• by deed, that the confirmation of

the commoners was essential to an alien-

ation of part of such common.



COMMON LAW
By Wm. Lawrence Clabk*

I. Definition and Nature, 867

A. Definition, 367

1. English Common Law, 867

2. American Commvon La/w, 367

3. Seventh Amendmient of United States Constitution, 368

4. Similar Provisions of State Constitutions, 368

5. Federal Judiciary Act of 1887, 368

B. Natv/re of the Common Law, 368

II. SOURCES OF AMERICAN COMMON LAW, 869

A. English Com,mon Law, 369

B. English Statutes, 370

C. English Decisions, 371

D. Christianity, 371

E. Ecclesiastical La/w, 373

F. Law Merchant, 373

G. Equity, 373

H. Local tfsages, 373

III. ADOPTION, REPEAL, AND REVIVAL, 373

A. Adoption, 373

B. Repeal, 376

C. Revival, 377

IV. EXTENT OF ADOPTION AND APPLICATION, 377

A. In the States, 377

1. The Unwritten Law, 377

a. In General, 377

b. Particular Principles and Rules, 378

(i) Held in Force, 378

(ii) Held Not in Force, 380

B. Equityc. J^uitable Principles, 380

d. T^m^ of Existence of Common Law, 381

2. English Statutes, 381

3. Com,mon-Law Remedies, 383

4. Effect in Construction of Constitutions and Statutes, 383

5. ^iminal Law, 383

B. 7?i the Federal Courts, 385

1. In General, 385

2. Criminal Law, 385

C. T^- ^/te Territories, 386

D. /«. ^Ae Disi/rict of Columbia, 386

V. EVIDENCE AND PRESUMPTIONS, 386

A. Evidence of Com,mon Law, 386

1. In General, 386

2. Common Law of Another State or Cowitry, 387

B. Presumption as to Existence, 387

* Author of Hand-Books on the Law of Contracts, Criminal Law, Criminal Procedure, and Corporations;
and joint author of treatises on the Law of Crimes, and the I^aw of Private Corporations.

366



COMMON LAW [8 Cye.J 367

I. DEFINITION AND NATURE.

A. Definition— l. English Common Law. The term "common law" has been
used in different senses.^ In one sense it signifies that particular portion of the
municipal law of England, which was formerly administered exclusively by the

common-law tribunals, and is now administered by them concurrently with, and
as modified by, equitable doctrines ; ^ and in this sense the English common law
includes the lex soripta or statute law as well as the unwritten law or lex non
scripta? Generally, however, when we speak of the English common law we
mean the lex non scripta or unwritten law as defined by Blackstone— that por-

tion of the law of England which is based, not upon legislative enactment, but

upon immemorial usage and the general consent of the people.^

2. American Common Law. The common law in the United States ' consists of

the common or unwritten law of England as it existed in 1607, when the colo-

nists from England settled in America, or in some states at a later date,* in so far

as that law is applicable to the new surroundings and conditions' and has not

been abrogated by statute ;
* also in most states of such English statutes enacted

before their emigration or afterward and before the Revolution as were applicable

and were adopted ;
' and of some local usages originating in, and coming down

from, colonial times.'"*

1. See 1 Bl. Comm. 67-73; Black L. Diet.;

Bouvier L. Diet.; Burrill L. Diet.

2. Broome Com. L. (9th ed.) 2; Inder-

maur Com. L. 1-3; Blaek L. Diet.; Bouvier
L. Diet.; Burrill L. Diet.; Sweet L. Diet.

3. Broome Com. L. (9th ed.) 2; Inder-

maur Com. L. 1 ; Sweet L. Diet.

Courts having " common-law jurisdiction."
— In a California case, speaking of the act

of congress of April 14, 1802, establishing a
imiform rule of naturalization and confer-

ring jurisdiction to issue naturalization pa-

pers upon state courts of record having " com-
mon-law jurisdiction," it was said: "The
term ' common law jurisdiction ' is capable of

no other meaning than jurisdiction to try and
decide causes which were cognizable by the

Courts of law, under what is known as the

common law of England. Our judicial sys-

tem having been modeled chiefly after that

of England, we have adopted the nomencla-
ture which prevailed in her Courts. Hence,
when we speak through our statutes and
Courts of common law actions, proceedings

at common law and common law jurisdiction,

we mean such actions, proceedings and juris-

diction as appertained to the common law
of England, as administered through her

Courts." In re Connor, 39 Cal. 98, 100, 2
Am. Eep. 427.

4. 1 Bl. Comm. 67-73, where it is said:
" The authority of these maxims [and rules of

the common law] rests entirely upon general

reception and usage; and the only method
of proving, that this or that maxim is a rule

of the common law, is by showing that it

hath been always the custom to observe it."

See 111. Rev. Stat. (1899), c. 28, § 1; Ind.

Rev. Stat. (1897), § 236; Kent Comm. 492;
Smith Stud. Jurid. L. 92; Levy v. MeCartee,
6 Pet. (U. S.) 102, 8 L. ed. 334 (holding
that the statute of descents of New York

of Feb. 23, 1786, providing that in all

cases of descents not particularly provided
for by the act " the common law " should
govern, used the term common law in its ap-

propriate sense, as the unwritten law, inde-

pendent of statutory enactments, and that
the term did not include alterations and
amendments made in the unwritten law by
British statutes prior to the American revo-

lution) ; Jacob i;. State, 3 Humphr. (Tenn.)
492; Forbes v. Scannell, 13 Cal. 242.

Chancellor Kent defined the common law as
" those principles, usages and rules of ac-

tion applicable to the government and secu-
rity of persons and property, which do not rest

for their authority upon any express and
positive declarations of the will of the legis-

lature." 1 Kent Comm. 469.

5. The individual states as distinguished

from the United States regarded as an in-

dependent sovereignty see infra, IV, B.
6. See infra, III, A.
7. See infra, IV, A, 1, a, b.

8. See infra. III, B ; IV, A, 1, a.

9. See infra, II, B; III, A; IV, A, 2.

10. Alabama.— State v. Cawood, 2 Stew.
(Ala.) 360.

California.— Reed v. Eldredge, 27 Cal. 346

;

Waters v. Moss, 12 Cal. 535, 73 Am. Dec.
561; Johnson v. Fall, 6 Cal. 359, 65 Am.
Dec. 518.

Connecticut.— State v. Danforth, 3 Conn.
112.

Delaware.— Clawson v. Primrose, 4 Del.
Ch. 643, 653, where it was said speaking of
the constitutional provision of Delaware
adopting the common law of England and
early English statutes: "The object of this
clause was to secure to the people in their
transition from a colonial to an independent
political state, a jurisprudence already com-
plete, and adequate immediately to define

[I. A, 2]
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3. Seventh Amendment of United States Constitution. In the provision of the

seventh amendment of the constitution of the United States, that " suits at com-
mon law, where the value in controversy shall exceed twenty dollars, the right of

trial by jury shall be preserved, and no fact tried by a jury shall be otherwise

re-examined in any Court of the United States, than according to the rules of the

common law," the term " common law " does not mean the common law of any
particular state, but the common law of England, and in contradistincticjn to

equity, admiralty, and maritime jurisprudence."

4. Similar Provisions of State Constitutions. A like construction has been
placed upon a similar provision in a state constitution.^

5. Federal Judiciary Act of 1887. The same construction has been placed
. upon the act of congress of 1887, giving the circuit courts of the United States

original jurisdiction concurrent with the state courts " in all suits of a civil nature

at common law," etc.*^

B. Nature of the Common Lav?^. The unwritten or common law, as dis-

tinguished from the written or statute law, is the embodiment of principles and
rules inspired by natural reason, an innate sense of justice, and the dictates of

convenience, and voluntarily adopted by men for their government in social

and to protect their rights of person and
property, and of citizenship generally, with-

out awaiting the slow growth of a new system
to be thereafter matured by legislation and
judicial decision. They had already in their

colonial state as subjects of Great Britain,

an established jurisprudence in the common
law of England. It was a, system of juris-

prudence to which our ancestors of that day
were deeply attached. Ihey had esteemed it

throughout their colonial condition, to be
their birth-right as English subjects, and
their safest rule of conduct, so declaring it

in several legislative acts."

Georgia.— Robert v. West, 15 Ga. 122.

Kentucky.—^tna Ins. Co. r. Com., 106

Ky. 864, 51 S. W. 624, 45 L. E. A. 355; Hunt
V. Warnioke, Hard. (Ky.) 61.

Maryland.— State v. Buchanan, 5 Harr.

& J. (Md.) 317, 9 Am. Dec. 534; Coomes v.

Clements, 4 Harr. & J. (Md.) 480.

Massachusetts.— Com. v. Knowlton, 2

Mass. 530; Com. i'. Leach, 1 Mass. 59.

Missouri.— State v. Appling, 25 Mo. 315,

69 Am. Dec. 469.

New Bampshire.— State r. Rollins, 8 N. H.
560.

New Mexico.— Browning v. Browning, 3

N. M. 371, 377, 9 Pac. 677, where it was
said :

" From the authorities cited it is clear

that there are three classes of ' common law
as recognized in the United States of Amer-
ica;' First, in those states which were a

part of the original colonies, and which have
not by legislation adopted statutes passed
prior to a particular date, the unAvritten law,

and such general British statutes, applicable

to their condition, as were in force at the

time of the formation of the colonial govern-

ments, and such as were afterwards adopted,

expressly or tacitly, constituted the com-
mon law; second, in those states which have
adopted the common law, and the British

statutes passed and in force prior to the date

[I, A, D]

fixed in the act of adoption, and were of a
general nature, and suitable to their situa-

tion, such common law and statutes con-

stitute their common law; and, third, in

those states and territories which were not
of the original colonies, and which have not
in terms adopted any English statutes, but
have adopted the common law, the unwritten
or common law of England, and the acts of

parliament of a general nature, not local to

Great Britain, which had been passed or were
in force at the date of the war of the Revo-
lution, and not in conflict with the constitu-

tion or laws of the United States, nor of the

state or territory, and which were suitable

to the wants and condition of the people, are

the common law of such states and terri-

tories."

Ohio.— State v. Laflferty, Tapp. (Ohio) 81.

Pennsylvania.— Com. r. Sharpless, 2 Serg.

6 R. (Pa.) 91, 7 Am. Dec. 632.

South Carolina.— See Jaggers v. Estes, 2
Strobh. Eq. (S. C.) 343, 49 Am. Dec. 674.

Tennessee.— Jacob i\ State, 3 Humphr.
(Tenn.) 493; Porter v. State, Mart. & Y.
(Tenn.) 226.

Virginia.— Com. V. Callaghan, 2 Va. Cas.

460.

Wyoming.— Cowhiek v. Shingle, 5 Wyo. 87,

37 Pac. 689, 63 Am. St. Rep. 17, 25 L. R. A.
608.

United States.—Doe v. Winn, 5 Pet.(U. S.)

233, 8 L. ed. 108; Parsons v. Bedford, 3 Pet.

(U. S.) 433, 7 L. ed. 732.

11. Parsons V. Bedford, 3 Pet. (U. S.) 433,

7 L. ed. 732; Klever v. Seawall, 65 Fed. 393,

22 U. S. App. 715, 12 C. C. A. 661; United

States V. Wonson. 1 Gall. (U. S.) 5, 28 Fed.

Cas. No. 16,750; Scott r. Billgerry, 40 Miss.

119, 143; Creighton v. Hershfield, 1 Mont.

639, 644. See also, generally, Juries.

12. Barlow v. Daniels, 25 W. Va. 512.

13. Brisenden v. Chamberlain, 53 Fed. 307.

See, generally, Coubts.
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relations.'* The common law is not fixed and immutable except by positive

enactment, like the statute law, but is flexible, so that it is always adapted to

meet new and unexpected conditions,'^ and so that its principles will cease to

apply when the reason on which they are founded ceases.'*

11. SOURCES OF AMERICAN COMMON LAW.
A. English Common Law." The greater part of the common law in the

United States is derived from the common or unwritten law of England. This

portion of the Enghsh law has either been expressly adopted '^ in most states by
the constitution or by statute, or recognized by the courts as in force, except in

so far as conditions render it inapplicable or it has been changed by statute."

14. Smith Jurid. L. 92. See Jacob v.

State, 3 Humphr. (Tenn.) 493, 514, where it

is said :
" The common law has been aptly

called the ' lex non scripta,' because it is a
Tule prescribed by the common consent and
agreement of the community as one appli-

cable to its different relations, and capable

of preserving the peace, good order, and har-

mony of society, and rendering unto every

one that which of right belongs to him. Its

sources are to be found in the usages, habits,

manners, and ciistoms of a people. Its seat

in the breast of the judges who are its ex-

positors and expounders." See also Kerner

V. McDonald. 60 Nebr. 663, 84 N. W. 92, 83

Am. St. Rep. 550; Morgan v. King, 30 Barb.

(N. Y.) 9; People v. Randolph, 2 Park.

Crim. (N. Y.) 174.

15. See Jacob v. State, 3 Humphr. ( Tenn.

)

493, 514, where it is said: "Every nation

must of necessity have its common law, let

it b(5 called by what name it may, and it will

be simple or complicated in its details, as

society is simple or complicated in its rela-

tions. A few plain and practical rules will

do for a wandering horde of savages, but they

must and will be much more extensively

ramified when civilization has polished, and

commerce and arts and agriculture enriched,

a nation. The common law of a country will,

therefore, never be entirely stationary, but

will be modified, and extended by analogy,

construction and custom, so as to embrace

new relations, springing up from time to

time, from an amelioration or change of so-

ciety. The present common law of England
is as dissimilar from that of Edward III. as

is the present state of society. And we ap-

prehend that no one could be found to con-

tend that hundreds of principles, which have

in more modern times been examined, ar-

gued, and determined by the judges, are not

principles of the common law, because not

found in the books of that period. They are

held to be great and immutable principles,

which have slumbered in their repositories,

because the occasion which called for their

exposition had not arisen. The common law,

then, is not like the statute law, fixed, and
immutable but by positive enactment, except

where a principle has been adjudged as the

rule of action." See also Woodman v. Pit-

[34]

man, 79 Me. 456, 10 Atl. 321, 1 Am. St. Rep.

342; Morgan v. King, 30 Barb. (N. Y.) 9.

16. See Kreitz v. Behrensmeyer, 149 111.

496, 502, 36 N. E. 983, 24 L. R. A. 59, where
it is said: " The common law is a system of

elementary rules and of general judicial dec-

larations of principles, which are continually

expanding with the progress of society, adapt-

ing themselves to the gradual changes of

trade, commerce, arts, inventions and the ex-

igencies and usages of the country." See

also Beardsley v. Hartford, 50 Conn. 529,

541, 47 Am. Rep. 677, where it is said: "It
is a well settled rule that the law varies

with the varying reasons on which it is

founded. This is expressed by the maxim
' cessante ratione, cessat ipsa lex.' This

means that no law can survive the reasons

on which it is founded. It needs no statute

to change it; it abrogates itself. If the rea-

sons on which a law rests' are overborne by
opposing reasons, which in the progress of

society gain a controlling force, the old law,

though still good as an abstract principle,

and good in its application to some circum-
stance, must cease to apply as a controlling

'

principle to the new circumstances." And
see Kerner v. McDonald. 60 Nebr. 663, 84

N. W. 92, 83 Am. St. Rep. 550; Morgan v.

King, 30 Barb. (N. Y.) 9; People v. Ran-
dolph, 2 Park. Crim. (N. Y.) 174; Jaggers
V. Estes, 2 Strobh. Eq. (S. C.) 343, 49 Am.
Dec. 674.

The flexibility of the common law consists,
" not in the change of great and essential

principles, but in the application of old prin-

ciples to new cases, and in the modification
of the rules flowing from them, to such cases
as they arise: so as to preserve the reason
of the rules, and the spirit of the law."
Spencer, S., in Rensselaer Glass Factory v.

Reid, 5 Cow. (N. Y.) 587, 628.

17. Criminal law see infra, IV, A, 5.

18. See infra, III, A.
19. Alaiama.—Nelson v. McCrary, 60 Ala.

301; Matthews v. Ansley, 31 Ala. 20; Bar-
low V. Lambert, 28 Ala. 704, 65 Am. Dec.
374; Pierson v. State, 12 Ala. 149; State v.

Cawood, 2 Stew. (Ala.) 360.

Arkansas.— Hardage v. Stroope, 58 Ark.
303, 24 S. W. 490; Horsley v. Hilburn, 44
Ark. 458. And see Grande v. Foy, Hempst.
(U. S.) 105, 10 Fed. Cas. No. 5,'682a.

[II, A]
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B. English Statutes. The common law of most of the states also embraces

English statutes amendatory of the common law, which were of a general nature
and suitable to their conditions, and which were enacted prior to times specified

in the constitutional or statutory provisions adopting.the same,^ or, in the absence

etc., K. Co. i;. Patton, 31 Miss. 156, 66 Am.
Dec. 552; Powell v. Brandon, 24 Miss. 343.

Missouri.— State v. Appling, 25 Mo. 315,
69 Am. Dec. 469; Reaume v. Chambers, 22
Mo. 36.

Nevada.— Clark v. Clark, 17 Nev. 124, 28
Pac. 238; Hamilton v. Kneeland, 1 Nev. 40.
New Hampshire.—State v. Moore, 26 N. H.

448, 59 Am. Dec. 354; State v. Eollins, 8
N. H. 550.

New Mexico.— Browning v. Browning, 3
N. M. 371, 9 Pac. 677.

New York.— Furman v. Van Sise, 56 N. Y.
435, 15 Am. Eep. 441; Morgan v. King, 30
Barb. (N. Y.) 9; Lowber v. Wells, 13 How.
Pr. (N. Y.) 454; Bogardus v. Trinity Church,
4 Paige (N. Y.) 177; People v. Onondaga
County, 4 N. Y. Crim. 102.

Ohio.— Cleveland, etc., E. Co. v. Keary, 3
Ohio St. 201 ; Bloom v. Eichards, 2 Ohio St.
387 ; Carey v. Montgomery County Com'rs,
19 Ohio 245; Lindsley v. Coats, 1 Ohio 243;
State v. Laflferty, Tapp. (Ohio) 81.
Oklahoma.— McKennon v. Winn, 1 Okla

327, 33 Pac. 582, 22 L. E. A. 501.
Pennsylvania.— Lyle v. Eichards, 9 Serg.

& E. (Pa.) 322; Com. v. Sharpless, 2 Serg.
& E. (Pa.) 91, 7 Am. Dec. 632; Guardians of
Poor V. Green, 5 Binn. (Pa.) 554; McDill
V. McDill, 1 Dall. (Pa.) 63, 1 L. ed. 38.

Tennessee.— McCorry r. King, 3 Humphr.
(Tenn.) 267, 39 Am. Dec. 165; Simpson v.
State, 5 Yerg. (Tenn.) 356; Grisham v. State,
2 Yerg. (Tenn.) 589; Fields v. State, 1 Yerg.
(Tenn.) 156; Porter v. State, Mart. & Y.
(Tenn.) 226.

Texas.— Diamond v. Harris, 33 Tex. 634.
Utah.— Thomas t: Union Pac. E. Co., 1

Utah 232; Utah First Nat. Bank v. Kinner.
1 Utah 100.

Virginia.— Anderson f. Com., 5 Eand.
(Va.) 627, 16 Am. Dec. 776; Dykes r. Wood-
house, 3 Eand. (Va.) 287; Com. v. Calla-
ghan, 2 Va. Cas. 460.

Washington.— Cass v. Dicks, 14 Wash. 75,
44 Pac. 113, 53 Am. St. Eep. 859; Sayward
V. Carlson, 1 Wash. 29, 23 Pac. 830.
West Virginia.— Cunningham v. Dorsey, 3

W. Va. 293.

Wisconsin.— Coburn v. Harvev, 18 Wis.
147.

Wyoming.— Cowhick v. Shingle, 5 Wyo. 87,
37 Pac. 689, 63 Am. St. Eep. 17, 25 L. E. A.
608.

United States.— Wheaton v. Peters, 8 Pet.
(U. S.) 59, 8 L. ed. 1055; Scott v. Lunt, 7
Pet. (U. S.) 596, 8 L. ed. 797; Doe i'. Winn,
5 Pet. (U. S.) 233, 8 L. ed. 108; Mathew-
son V. Phosnix Iron Foundry, 20 Fed. 281.

See 10 Cent. Dig. tit. "Common Law,"
§ 9.

20. See infra, III, A.

California.— Eeed v. Eldrcdge, 27 Cal. 346;
Van Maren v. Johnson, 15 Cal. 308; Waters
V. Moss, 12 Cal. 535, 73 Am. Dec. 561; John-
son V. Fall, 6 Cal. 359, 65 Am. Dec. 518.

Colorado.— Chilcott v. Hart, 23 Colo. 40, 45

Pac. 391, 35 L. E. A. 41.

Connecticut.—Baldwin v. Walker, 21 Conn.

168; Card v. Grinman, 5 Conn. 164; State v.

Danforth, 3 Conn. 112.

Delaware.—Clawson v. Primrose, 4 Del. Ch.

643. Compare Starr v. Lewis, 3 Harr. (Del.)

40.

Georgia.— Gordon v. State, 93 Ga. 531, 21

g. E. 54, 44 Am. St. Eep. 189; Turner v.

Thompson, 58 Ga. 268, 24 Am. Eep. 497;

Flint Eiver Steamboat Co. t;. Foster, 5 Ga.

194, 48 Am. Dec. 248.

Illinois.— Keitz i'. Behrensmeyer, 149 111.

496, 36 N. E. 983, 24 L. E. A. 59 ; Lavalle v.

Strobe], 89 111. 370; Walsh v. People, 65 111.

58, 16 Am. Eep. 569; Smith v. People, 25

111. 17, 76 Am. Dec. 780; Stuart v. People, 4

111. 395.

Indiana.— Stevenson v. Cloud, 5 Blackf.

(Ind.) 92.

Iowa.— Gatton v. Chicago, etc., E. Co., 95

Iowa 112, 63 N. W. 589, 28 L. E. A. 556;

Pierson v. Lane, 60 Iowa 60, 14 N. W. 90;

Estes V. Carter, 10 Iowa 400; State v. Two-
good, 7 Iowa 252; O'Ferrall v. Simplott, 4

Iowa 381 ; Wagner v. Bissell, 3 Iowa 396.

Kansas.— Courtney v. Staudenmeyer, 56

Kan. 392, 43 Pac. 758, 54 Am. St. Eep. 592;

State i;. Clayton, 27 Kan. 442, 41 Am. Eep.

418; Harrington t'. Miles, 11 Kan. 480, 15

Am. Eep. 355 ; Kansas Pac. E. Co. v. Nichols,

9 Kan. 235, 252, 12 Am. Eep. 494; State v.

Hillyer, 2 Kan. 17; Sattig v. Small, 1 Kan.
170.

Kentucky.— Mtna, Ins. Co. v. Com., 106

Ky. 864, 51 S. W. 624, 45 L. E. A. 355; Eay
V. Sweeney, 14 Bush (Ky. ) 1, 29 Am. Eep.
388.

Maryland.— Coomes v. Clements, 4 Harr.
& J. (Md.) 482. And see State v. State
Bank, 6 Gill & J. (Md.) 205, 26 Am. Dec.
561; State v. Buchanan, 5 Harr. & J. (Md.)
317, 9 Am. Dec. 534.

Massachusetts.— Com. v. Chapman, 13
Mete. (Mass.) 68; Com. v. York, 9 Mete.
(Mass.) 93, 43 Am. Dec. 393; Com. v.

Churchill, 2 Mete. (Mass.) 118; Com. v.

Knowlton, 2 Mass. 530; Com. v. Leach, I

Mass. 59.

Michigan.— Lormon v. Benson, 8 Mich. 18,

77 Am. Dec. 435; Stout v. Keyes, 2 Dougl.
(Mich.) 184, 43 Am. Dec. 465.

Minnesota.— State v. PuUe, 12 Minn. 164.

Mississippi.— Hollman v. Bennett, 44 Miss.
322; Hemingway v. Scales, 42 Miss. 1, 93

Am. Dec. 425, 2 Am. Eep. 586; Vioksburg,

[II. B]
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of such provision, prior to the settlement of the colonies, or in some states after

such settlement and prior to the Revolution, where the statute was recognized as

in force.^'

C. English Decisions. It has sometimes been said that English decisions

prior to the separation of the American colonies from England are a part of our
common law, but this is not true. They are merely evidence more or less con-

clusive of what the common law was.^
D. Christianity. It has been said that Christianity is part and parcel of the

common law.^ But this is true in the United States only in the sense that the

institutions and essential truths of the Christian religion are entitled to profound
respect and are protected by the common law against public reviling and blas-

phemy, and this is as far as the decisions go.^

21. As to adoption of English statutes see

the following cases:

Alabama.—Nelson v. McCrary, 60 Ala. 301

;

Clark v. Goddard, 39 Ala. 164, 84 Am. Dec.

777; Matthews v. Ansley, 31 Ala. 20; Hor-
ton v. Sledge, 29 Ala. 478 ; Carter v. Balfour,
19 Ala. 814.

Arkansas.— Horsley v. Hilburn, 44 Ark.
458.

Colorado.— People v. Goddard, 8 Colo. 432,

7 Pac. 301.

Connecticut. — State v. Ward, 43 Conn.
489, 21 Am. Eep. 665.

Georgia.— State v. Campbell, T. U. P.
Charlt. (Ga.) 166. And see Flint River
Steamboat Co. t-. Foster, 5 Ga. 194, 48 Am.
Dec. 248.

Illinois.— Lavalle v. Strobel, 89 111. 370;
Plumleigh v. Cook, 13 111. 669; Sans v. Peo-

ple, 8 111. 327.

Kansas.— Sattig v. Small, 1 Kan. 170.

Maine.— Colley v. Merrill, 6 Me. 50.

Maryland.— Sibley v. Williams, 3 Gill & J.

(Md.) 52.

Massachusetts.— Boynton v. Eees, 9 Pick.

(Mass.) 528; Sackett v. Sackett, 8 Pick.

(Mass.) 309; Pearce v. Atwood, 13 Mass.

324; Com. V. Knowlton, 2 Mass. 531; Com. v.

Leach, 1 Mass. 59.

Missouri.— Baker v. Crandall, 78 Mo. 584,

47 Am. Eep. 126.

Nevada.— Evans v. Cook, 11 Nev. 69;

Ex p. Blanchard, 9 Nev. 101; Hamilton v.

Kneeland, 1 Nev. 40.

New Hampshire.— State v. Moore, 26 N. H.
448, 59 Am. Dec. 354; State v. Eollins, 8

N. H. 550.

New Jersey— See State v. Mairs, 1 N. J. L.

385.

New Mexico.— Browning v. Browning, 3

N. M. 371, 9 Pac. 677.

New York.— Van Eensselaer v. Hays, 19

N. Y. 68, 75 Am. Dec. 278; Cahill Iron

Works V. Pemberton, 27 N. Y. Suppl. 927,

931, 30 Abb. N. Cas. (N. Y.) 450; Bogardus
r. Trinity Church, 4 Paige (N. Y.) 178 [af-

firmed in 15 Wend. (N. Y.) 111].

Pennsylvania.— Shewel v. Fell, 3 Yeates

(Pa.) 17; Eespublica v. Mesca, 1 Dall. (Pa.)

73, 1 L. ed. 42; McDill i'. McDill, 1 Dall.

(Pa.) 63, 1 L. ed. 38; Biddle v. Shippen, 1

Dall. (Pa.) 19, 1 L. ed. 19. Compare Morris
V. Vanderen, 1 Dall. (Pa.) 64, 1 L. ed. 38.

South Carolina.— Pemble v. Clifford, 2
McCord (S. C.) 31.

Virginia.— Dykes v. Woodhouse, 3 Rand.
(Va.) 287.

Wisconsin.— Spaulding v. Chicago, etc., E.
Co., 30 Wis. 110, 11 Am. Eep. 550; Coburn
V. Harvey, 18 Wis. 147.

Wyoming.— Cowhick v. Shingle, 5 Wyo.
87, 37 Pac. 689, 63 Am. St. Eep. 17, 25
L. E. A. 608.

United States.— Scott v. Lunt, 7 Pet.

(U. S.) 596, 8 L. ed. 797; Cathcart v. Eobin-
son, 5 Pet. (U. S.) 264, 8 L. ed. 120; Doe v.

Winn, 5 Pet. (U. S.) 233, 8 L. ed. 108.

Contra, Boarman v. Catlett, 13 Sm. & M.
(Miss.) 149; Paul v. Ball, 31 Tex. 10.

See 10 Cent. Dig. tit. " Common Law,"
§ 7.

Provisions adopting statutes see infra,

III, A.
23. See infra, V, A, 1.

23. Arkansas.— Shover v. State, 10 Ark.
259.

Delaware.— State v. Chandler, 2 Harr.
(Del.) 553.

New York.— LindenmuUer v. People, 33
Barb. (N. Y. ) 548; Andrew v. New York
Bible, etc., Soc, 4 Sandf. (N. Y.) 156; Peo-
ple V. Ruggles, 8 Johna. (N. Y.) 290, 5 Am.
Dec. 335.

Ohio.— Bloom v. Eichards, 2 Ohio St.

387.

Pennsylvania.— Zeisweiss v. James, 63 Pa.
St. 465, 3 Am. Eep. 558; Sparhawk v. Union
Pass. E. Co., 54 Pa. St. 401; Mahoney v.

Cook, 26 Pa. St. 342; Updegraff v. Com., 11

Serg. & R. (Pa.) 394, 67 Am. Dec. 419;
Granger v. Grubb, 7 Phila. (Pa.) 350; Com.
V. Sigman, 2 Pa. L. J. Eep. 36, 3 Pa. L. J.

252.

South Carolina.—Charleston v. Benjamin,
2 Strobh. (S. C.) 508, 49 Am. Dec. 606.

Tennessee.—Bell v. State, 1 Swan (Tenn.)
42, 44.

United States.— Vidal v. Girard, 2 How.
(U. S.) 127, 11 L. ed. 205.

England.— Covfa.ji v. Milbourn, L. R. 2
Exch. 230, 36 L. J. Exch. 124, 16 L. T. Rep.
N. S. 290, 15 Wkly. Eep. 750; Rex v. Wool-
ston, 2 Str. 834; Taylor's Case, Vent. 293.

See 10 Cent. Dig. tit. " Common Law," § 4.

24. See the cases cited in the preceding
note.

[II, D]
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E. Ecclesiastical Law. Some of the courts have declared the ecclesiastical

law to have been a part of the common law of England, and as such to have been

adopted, so far as applicable, as a part of the common law in the United States,^

while others have held the contrary.^' The true view seems to be that while

those principles of ecclesiastical law based upon the union of church and state

have no place in our jurisprudence, certain portions of the common law which,

under statutes, were administered by ecclesiastical courts have been adopted

bj us.^"

F. Law Merchant. So much of the law merchant as was of general appli-

cation was adopted as a part of the English common law, and so much thereof as

is suited to our conditions, and is not repugnant to oar constitutions and laws is a

part of our common law.^

Blasphemy is punishable at common law in

this country, not on the ground that it is an
ofiFense against the christian religion, but

because its tendency is to shock the moral

sense of the community and provoke breaches

of the peace. See State v. Chandler, 2 Harr.

(Del.) 553; People v. Euggles, 8 Johns.

(N. y.) 290, 5 Am. Dec. 335; Updegraph
V. Com., 11 Serg. & R. (Pa.) 394. And see

Blasphemt, 5 Cyc. 710.

A contract to lease premises for a blas-

phemous lecture is illegal. Cowan v. Mil-

bourn, L. K. 2 Exch. 230, 36 L. J. Exch. 124,

16 L. T. Eep. N. S. 290, 15 Wkly. Rep.

750.
" The maxim that Christianity is part and

parcel of the common law has been frequently

repeated by judges and text writers, but
few have chosen to examine its truth or at-

tempt to explain its meaning. We have,

however, the high authority of Lord Mans-
field and of his successor, the present chief

justice of the Queen's Bench, Lord Camp-
bell, (Campbell's Lives of Chief Justices,

Vol. 2, p. 513,) for stating as its true and
only sense, that the law will not permit the

essential truths of revealed religion to be

ridiculed and reviled. In other words, that
blasphemy is an indictable offense at com-

mon law. The truth of the maxim in this

very partial and limited sense may be ad-

mitted. But if we attempt to extend its

application, we shall find ourselves obliged

to confess that it is unmeaning or untrue.

If Christianity is a municipal law, in the

proper sense of the term, as it must be if

a part of the common law, every person is

liable to be punished by the civil power who
refuses to embrace its doctrines and follow

its precepts; and if it must be conceded that

in this sense the maxim is untrue, it ceases

to be intelligible, since a law without a
sanction is an absurdity in logic and a nul-

lity in fact." Andrew v. New York Bible,

etc., Soc., 4 Sandf. (N. Y.) 156, 182.

That Christianity is not a part of the com-
mon law in the United States see Board of

Education v. Minor, 23 Ohio St. 211, 246, 13

Am. Kep. 233, where it is said by Judge
Welch :

" We are told that this word ' re-

ligion ' must mean ' Christian religion,' be-

cause ' Christianity is a part of the common
law of this country,' lying behind and above

[II, E]

its constitutions. Those who make this as-

sertion can hardly be serious, and intend the

real import of their language. If Chris-

tianity is a law of the state, like every

other law, it must have a sanction. Adequate
penalties must be provided to enforce obedi-

ence to all its requirements and precepts.

No one seriously contends for any such doc-

trine in this country, or, I might almost
say, in this age of the world. The only

foundation— rather, the only excuse— for

the proposition, that Christianity is part of

the law of this country, is the fact that it is

a Christian country, and that its constitu-

tions and laws are made by a Christian peo-

ple." See also Melvin v. Easley, 52 N. C.

356; Bloom V. Richards, 2 Ohio St. 387;

Specht V. Com., 8 Pa. St. 312, 49 Am. Dec.

518.

25. Wuest V. Wuest, 17 Nev. 217, 30 Pac.

886; Crump v. Morgan, 38 N. C. 91, 40 Am.
Dec. 447; Le Barron v. Le Barron, 35 Vt.

365. And see Reg. v. Millis, 10 CI. & F. 534,

671, 8 Eng. Reprint 844, where Tindal, C. J.,

said that the ecclesiastical law formed a
part of the common law of England.

26. Burtis v. Burtis, Hopk. (N. Y.) 557,

14 Am. Dec. 563, holding that the law of

England concerning divorces and matrimonial
causes did not form a part of the law of

the colony, and was not adopted by the state

constitution.

2T. Short V. Stotts, 58 Ind. 29, holding

that an action would lie for breach of prom-

ise to marry, because the common law of

England authorized such an action long be-

fore the time when ecclesiastical courts were

given jurisdiction of matters concerning mar-

riage. See also Le Barron v. Le Barron, 35

Vt. 365.

28. Alabama.— Donegan v. Wood, 49 Ala.

242, 20 Am. Rep. 275 ; Mims v. Central Bank,

2 Ala. 294.

Georgia.— Pattillo v. Alexander, 96 Ga. 60,

22 S. E. 646, 29 L. R. A. 616.

Illinois.— Cook v. Reuick, 19 111. 598;

Crouch V. Hall, 15 111. 263.

Indiana.— Fsitterson v. Carrell, 60 Ind.

128; Bartholomew County v. Bright, 18 Ind.

93; Piatt v. Eads, 1 Blackf. (Ind.) 81.

Iowa.— Woodbury v. Roberts, 59 Iowa

348, 13 N. W. 312, 44 Am. Rep. 685.

Louisiana.— Robertson v. Nott, 2 Mart,
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G. Equity. Equitable principles and rules, as administered in the English

court of chancery, in so far as applicable to our conditions, have been adopted as

a part of our common or unwritten law.^^

H. Local Usages. In addition to the unwritten law and early statutes of

England, our common law also includes some usages growing out of the pecuhar
situation and exigencies of the colonies.^"

III. ADOPTION, REPEAL, AND REVIVAL.

A. Adoption. In some of the states of the Union the common law of

England and English statutes enacted prior to a specified time have been expressly

adopted by a constitutional provision.*' In others they have been adopted by

N. S. (La.) 122; Barry v. Louisiana Ins. Co.,

12 Mart. (La.) 493.

Missouri.— Stagg v. Linnenfelser, 59 Mo.
336.

North Carolina.— Weith j;. Wilmington, 68
N. C. 24.

Pennsylvania.— Forepaugh v. Delaware,
etc., R. Co., 128 Pa. St. 217, 18 Atl. 503, 15

Am. St. Rep. 672, 5 L. R. A. 508.

Vermont.— Nash v. Harrington, 2 Aik.
(Vt.) 9, 16 Am. Dec. 672.

United States.— Mercer County v. Hacket,
1 Wall. (U. S.) 83, 17 L. ed. 548.

England.— Edie v. East India Co., 2 Burr.
121d, 1226.

And see Commercial Paper, 7 Cyc. 495.

See 10 Cent. Dig. tit. " Common Law,"

I 6.

" The law merchant first originated in cus-

tom among commercial men, who by common
consent adopted such rules and regulations

as they found the wants and necessities of

commerce required; and as commerce was ex-

tended, it spread itself over the kingdom,
till it became as universal as any principle

of the common law. At first, the courts did

not take judicial notice of it, but required

proof to show what it was, when they would
recognize and enforce it. Soon, however, it

began to insinuate itself into the common
law, by the courts taking judicial notice of

it, till its fibres became so intimately inter-

woven with the body of the common law it-

self, that no one could draw the line of de-

marcation between the two; and the common
law, ever improving and adapting itself to

the requirements of commerce and the wants
of the subject, finally, by progressive judi-

cial decisions, the law merchant, or at least,

that portion of it which was of universal ap-

plication throughout the realm, was recog-

nized by the courts without proof of its ex-

istence, and from that time forth, it became
absorbed by and really constituted a part of

the common law." Cook v. Reniok, 19 111.

598, 601.

29. Colorado.—Campbell v. Colorado Coal,

etc., Co., 9 Colo. 60, 10 Pac. 248.

Georgia.— Robert v. West, 15 Ga. 122.

Maryland.— Koontz v. Nabb, 16 Md. 549.

Pennsylvania.— In re Pennock, 20 Pa. St.

268, 274, 59 Am. Dec. 718.

Virginia.— Marks v. Morris, 4 Hen. & M.
(Va.) 463.

And see infra, IV, A, 1, c.

30. Com. V. Chapman, 13 Mete. (Mass.)

68; Com. V. Knowlton, 2 Mass. 530; Guard-
ians of Poor V. Greene, 5 Binn. (Pa.) 554.

31. Delaware.—'Del. Const, art. 25, de-

claring that " the common law of England,
as well as so much of the statute law as has
been heretofore adopted in practice in this
State, shall remain in force unless they shall

be altered by a future law of the Legislature,

such parts only excepted as are repugnant to

the rights and privileges contained in this

Constitution and the declaration of rights,

etc., agreed to by this convention." See
Clawson v. Primrose, 4 Del. Ch. 643, 652.

Kentucky.— Const. Ky. § 233, repeating
the provision of the earlier constitutions,
adopted all laws in force in Virginia, June
1, 1792, of a general nature and not local

to that state nor repugnant to the constitu-

tion of Kentucky. And the Virginia act of

1776 (Code, Va. 1889, §§ 2, 3) adopted the
common law of England of a general nature,

and not local to that kingdom, in force prior

to the fourth year of the reign of James I,

when Virginia was settled, and certain Eng-
lish statutes enacted prior to that time. See
.^Etna Ins. Co. v. Com., 106 Ky. 864, 51 S. W.
624, 45 L. R. A. 355; Ray v. Sweeney, 14
Bush (Ky.) 1, 29 Am. Rep. 388.

Maryland.— Md. Const, art. 5, declaring:
" That the Inhabitants of Maryland are enti-

tled to the Common Law of England, and the
trial by Jury, according to the course of that
law, and to the benefit of such of the Eng-
lish Statutes as existed on the Fourth day
of July, seventeen hundred and seventy-six;

and which, by experience, have been found
applicable to their local and other circum-
stances, and have been introduced, used and
practiced by the Courts of Law or Equity."
See Dashiell v. Atty.-Gen., 5 Harr. & J.

(Md.) 392, 9 Am. Dec. 572; Coomes v. Clem-
ents, 4 Harr. & J. (Md.) 482.

Massachusetts.— Mass. Const, c. 6, art. 6,

declaring: "All the laws which have here-

tofore been adopted, used and approved ia

the Province, Colony or State of Massachu-
setts Bay, and usually practised on in the
courts of law, shall still remain and be in

full force, until altered or repealed by the
legislature; such parts only excepted as are
repugnant to the rights and liberties con-
tained in this constitution." See Com. v.

[in. A]
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statute.*^ And in others they have been adopted or recognized by the courts as in

Chapman, 13 Mete. (Mass.) 68; Com. v.

Knowlton, 2 Mass. 530.

Minnesoia.— Const. Minn. § 2, declaring;
"All laws now in force in the Territory of

Minnesota not repugnant to this Constitu-
tion shall remain in force until they expire
by their own limitation, or be altered or re-

pealed by the legislature."

'New York.— -N. Y. Const, art. 1, § 16, de-

claring :
" Such parts of the common law,

and of the acts of the Legislature of the
colony of New York, as together did form
the law of the said colony, on the nineteenth

day of April, one thousand seven hundred
and seventy-five, and the resolutions of the

Congress of the said colony, and of the con-

vention of the State of New York, in force

on the twentieth day of April, one thousand
seven hundred and seventy-seven, which have
not since expired, or been repealed or al-

tered; and such acts of the Legislature of

this State as are now in force, shall be and
continue the law of this State, subject to

such alterations as the Legislature shall

make concerning the same. But all such
parts of the common law, and such of the
said acts, or parts thereof, as are repugnant
to this constitution, are hereby abrogated."
See Purman v. Van Sise, 56 N. Y. 435, 15

Am. Rep. 441 ; Burtis v. Burtis, Hopk.
(N. Y.) 628, 14 Am. Dec. 563.

West Virginia.—W. Va. Const, art. 13, § 5

(declaring that " the common law of England,
so far as it is not repugnant to the princi-

ples of the constitution of this State, shall

continue in force within the same, except in

those respects wherein it was altered by the
general assembly of Virginia before the

twentieth day of June, one thousand eight

hundred and sixty-three, or has been, or shall

be altered by the legislature of this State "
)

,

and § 6 (declaring that "the right and bene-

fit of all writs, remedial and judicial, given

by any statute or act of parliament made in

aid of the conmon law prior to the fourth
year of the Tcign of James the First of a
general nature, not local to England, shall

still be saved so far as the same may be con-

sistent with the constitution . . . before the

twentieth day of June, one thousand eight

hundred and sixty-three, and the acts of the
legislature of this State " )

.

And see other cases from these states cited

•supra, II, A, B.
32. Arkansas.— Sandel & H. Dig. (Ark.)

§ 600, providing: "The common law of Eng-
land, so far as the same is applicable and of

a general nature, and all statutes of the Brit-

ish parliament in aid of or to supply the

defect of the common law made prior to the

fourth year of James the First (that are ap-

plicable to our own form of government),
of a general nature and not local to that

kingdom, and not inconsistent with the con-

stitution and laws of the United States or

the constitution and laws of this state, shall

be the rule of decision in this state unless

[III, A]

altered or repealed by the general assembly
of this state." See Hardage v. Stroope, 58
Ark. 303, 307, 24 S. W. 490.

California.— Cal. Pol. Code, § 4468, de-

claring :
" The common law of England, so

far as it is not repugnant to or inconsistent

with the Constitution of the United States,

or the Constitution or laws of this State, is

the rule of decision in all the Courts of this

State." See Lux v. Haggin, 69 Cal. 255, 10

Pac. 674; Eeed v. Eldredge, 27 Cal. 346.

Colorado.— Mill's Anno. Stat. (Colo.)

§ 4184, declaring: "The common law of

England, so far as the same is applicable

and of a general nature, and all acts and
statutes of the British parliament, made in

aid of or to supply the defects of the common
law prior to the fourth year of James the

First, (excepting the second section of the

sixth chapter of forty-third Elizabeth, the
eighth chapter of thirteenth Elizabeth, and
ninth chapter of thirty-seventh Henry
Eighth,) and which are of a general nature,

and not local to that kingdom, shall be the

rule of decision, and shall be considered as

of full force until repealed by legislative au-

thority." See Chilcott v. Hart, 23 Colo. 40,

45 Pac. 391, 35 L. R. A. 41; Herr v. John-
son, 11 Colo. 393, 18 Pac. 342.

Florida.— Fla. Rev. Stat. (1892), § 59, de-

claring :
" The common and statute laws of

England which are of a general and not of a
local nature, with the exception hereinafter

mentioned, down to the 4th day of July, 1776,

be, and the same are hereby declared to be of

force in this State: Provided, The said stat-

utes and common law be not inconsistent with
the Constitution and laws of the United
States, and the acts of the legislature of

this State."

7/Zmots.— 111. Rev. Stat. (1899), c. 28,

§ 1, containing a provision similar to that

in Colorado. See supra, this note. See

Kreitz v. Behrensnieyer, 149 111. 496, 36
N. E. 983, 24 L. R. A. 59.

Indiana.— l-aA. Rev. Stat. (1897), § 236,

containing the same provision as in Colorado

(supra, this note), except that it expressly

excludes the common law and Engligh stat-

utes which may be inconsistent with the

United States and state constitutions, the

state statutes, and valid acts of congress re-

lating to subjects over which congress has

the power to legislate— an exclusion which
would be implied if not expressed. See Hol-

loway V. Porter, 46 Ind. 62; Stevenson v.

Cloud, 5 Blackf. (Ind.) 92.

Kansas.— ¥.a.n. Gen. Stat. (1899), § 7656,

declaring: "The common law as modiiied

by constitutional and statutory law, judi-

cial decisions, and the conditions and wants

of the people, shall remain in force in aid

of the general statutes of this state; but the

rule of the common law, that statutes in

derogation thereof shall be strictly construed,

shall not be applicable to any general stat-

ute of this state, but all -uch statutes shall
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force on the ground that they were brought by our ancestors from England, and
were in force in the colonies so far as applicable to the new conditions and
surroundings.^

be liberally construed to promote their ob-

ject." See Courtney v. Staudenmeyer, 56
Kan. 392, 43 Pac. 758, 54 Am. St. Rep. 592;
Sattig V. Small, 1 Kan. 170.

Missouri.— Mo. Rev. Stat. (1899), § 4151,
declaring substantially the same as the Ar-
kansas statute {supra, this note). See State
V. Appling, 25 Mo. 315, 69 Am. Dee. 469.

Montana.— Mont. Pol. Code, § 5152, de-
claring: "The common law of England, so
far as it is not repugnant to or inconsistent

with the constitution of the United States, or
the constitution or laws of this state, or of

the codes, is the rule of decision in all the
courts of this state." And see Mont. Code
Civ. Proc. § 3452, declaring: "In this state

there is no common law in any case where
the law is declared by the Code or the stat-

ute; but where not so declared, if the same
is applicable and of a general nature, and not
in conflict with the Code or other statutes,

the common law shall be the law and rule of

decision." See Thorp v. Freed, 1 Mont.
651.

^'ebraska.— Nebr. Comp. Stat. (1901),
§ 1675 (declaring: " So much of the common
law of England as is applicable and not in-

consistent with the constitution of the United
States, with the organic law of this terri-

tory, or with any law passed or to be passed
by the legislature of this territory is adopted
and declared to be law within said terri-

tory"); and Nebr. Const, art. 16, § 1 (con-

tinuing territorial laws in force )

.

Nevada.— J^Sev. Comp. Laws (1900), § 3095,

providing substantially the same as in Cali-

fornia ( supra, this note ) . See Vansickle v.

Haines, 7 Nev. 249.

North Dakota.^N. T). Rev. Codes (1899),

§ 2691, subd. 4 (adopting the common law) ;

'i 2693 (declaring that "the evidence of the

common law is found in the decisions of the

tribunals") ; § 2694 (declaring that there is

no common law in any case where the law
is declared by the codes )

.

Pennsylvania.— 1 Pepper & L. Dig. p. 106

(act of,Jan. 28, 1777, § 2), adopting with
specified exceptions the common law and such
of the statute laws of England as had there-

tofore been in force in the province. See

Guardians of Poor v. Greene, 5 Binn. (Pa.)

554; McDill v. McDill, 1 Dall. (Pa.) 63, 1

L. ed. 38.

Rhode Island.— R. I. Gen. Stat. (1896),

c. 297, § 3, declaring that " in all cases in

which provision is not made herein, such

English statutes, introduced before the Decla-

ration of Independence, which have continued

to be practised under as in force in this state,

shall be deemed and taken as a part of the

common law thereof, and remain in force un-

til otherwise specially provided."

South Dakota.— S. D. Anno. Stat. ( 1901 )

,

§ 3401 (adopting the laws in force in the ter-

ritory of Dakota) ; § 340 lo (adopting the

common law in any and all cases not con-

trolled thereby) ; § 3404 (declaring that there

is no common law in any case where the

law is declared by the codes )

.

Texas.— Sayles Civ. Stat. Tex. art. 3258,

declaring that " the common law of England
(so far as it is not inconsistent with the con-

stitution and laws of this state) shall, to-

gether with such constitution and laws, be
the rule of decision, and shall continue in

force until altered or repealed by the

legislature."

Vermont.- Yt. Stat. (1894), § 898, declar-

ing that " so much of the common law of

England as is applicable to the local situa-

tion and circumstances, and is not repug-.

nant to the constitution or laws, shall be law
in this state, and courts shall take notice

thereof and govern themselves accordingly."

Virginia.—Va. Code (1887), § 2 (declaring

that " the common law of England, so far as

it is not repugnant to the principles of the

bill of rights and constitution of this state,

shall continue in full force within the same,
and be the rule of decision, except in those

respects wherein it is or shall be altered by
the General Assembly"), and § 3 (declaring

that " the right and benefit of all writs,

remedial and judicial, given by any statute

or act of parliament, made in aid of the

common law prior to the fourth year of the

reign of James the First, of a general nature,

not local to England, shall still be saved, so

far as the same may consist with the bill of

rights and constitution of this state and the

acts of Assembly " )

.

Washington.— Ballinger's Anno. Code &
Stat. (Wash.) § 4783, declaring that "the
common law, so far as it is not inconsistent

with the constitution and laws of the United
States, or of the state of Washington, nor

incompatible with the institutions and con-

dition of society in this state, shall be the

rule of decision in all the courts of this

state."

IViVconaJft.— Wis. Stat. (1898), § 13, de-

claring that " such parts of the common law
as are now in force in the territory of Wis-
consin, not inconsistent with this constitu-

tion, shall be and continue part of the law
of this state until altered or suspended by
the legislature."

And see cases in these states supra, II,

A, B.

33. Alabama.— Matthews v. Ansley, 31

Ala. 20; Barlow v. Lambert, 28 Ala. 704, 65

Am. Dec. 374; Carter v. Balfour, 19 Ala.

814; State v. Cawood, 2 Stew. (Ala.) 360.

Connecticut.— Baldwin v. Walker, 21 Conn.
108; Card v. Grinman, 5 Conn. 164.

Georgia.— Gordon v. State, 93 Ga. 531, 21
S. E. 54, 44 Am. St. Rep. 189; Robert v.

West, 15 Ga. 122 ; State v. Campbell, T. U. P.

Charlt. (Ga.) 166.

Iowa.— State v. Twogood, 7 Iowa 252.

[Ill, A]
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B. Repeal. The common law is impliedly repealed by a statute which is

inconsistent therewith, or which undertakes to revise and cover the whole sub-

ject-matter.^* The common law is not repealed, however, if there is no repug-

nancy between it and the statute, and it does not appear that the legislature

intended to cover the whole subject.*^ Statutes in derogation of the common

Michigan.— Lormon v. Benson, 8 Mich. 18,

77 Am. Dee. 435.

Mississippi.— Hemingway 1>. Scales, 42
Miss. 1, 97 Am. Dec. 425, 2 Am. Rep. 586.

New Hampshire.— State v. Moore, 26 N. H.
448, 59 Am. Dee. 354.

Ohio.— State v. Lafferty, Tapp. (Ohio)
113.

Utah.— Utah First Nat. Bank v. Kinner,
1 Utah 100.

And see other cases in these states supra,

II, A, B.
34. Colorado.— People v. Goddard, 8 Colo.

432, 7 Pac. 301.

Delaware.— In re liordj etc., Co., 7 Del. Ch.
248, 44 Atl. 775, holding that, where the stat-

ute and common law differ, the statute pre-

vails, and where the statute un,dertakes to

regulate the conduct of a matter covered by
the common law and omits parts of it the
omission will be taken as an intention to

repeal or abrogate it.

Iowa.— Hamilton v. Schoenberger, 47 Iowa
385; State v. McGrew, 11 Iowa 112; Estes
r. Carter, 10 Iowa 400.

Maine.— Colley v. Merrill, 6 Me. 50.

Massachusetts.— Com. v. Dennis, 105 Mass.
162; Com. v. Cooley, 10 Pick. (Mass.) 37;
Pearce v. Atwood, 13 Mass. 324.

Missouri.— State v. Boogher, 71 Mo. 631.

New Hampshire.— State v. Wilson, 43 N. H.
415, 82 Am. Dec. 163.

New Jersey.— State v. Norton, 23 N. J. L.

33.

Neio I'oj-fc.— People v. Cleary, 35 N. Y.
Suppl. 588, 70 N. Y. St. 209.

OWo.— Drake v. Rogers, 13 Ohio St. 21;
Carey v. Montgomery County Com'rs, 19 Ohio
245, 281.

See, generally. Statutes.
Wager of law, if it ever existed in the

United States, has been abolished. Childress

V. Emory, 8 Wheat. (U. S.) 642, 5 L. ed.

705.

35. Arkansas.—Wilks v. Slaughter, 49 Ark.
235, 4 S. W. 766; State v. Pierson, 44
Ark. 265; Wilks v. Cotter, 28 Ark. 519; Gray
V. Nations, 1 Ark. 557.

California.— Lux v. Haggin, 69 Cal. 255,
10 Pac. 674; Van Maren v. Johnson, 15 Cal.

308.

Illinois.— Smith v. Laaoseh, 114 111. 271,
2 N. E. 59; Cadwallader v. Harris, 76 111.

370.

Iowa.— Goodwin v. Thompson, 2 Greene
(Iowa) 329.

Maryland.— Greenwood v. Greenwood, 28
Md. 369; Keeeh v. Baltimore, etc., R. Co., 17

Md. 32; Hooper v. Baltimore, 12 Md. 464.

Massachusetts.— Chadboum v. Chadbourn,
9 Allen (Mass.) 173, where it is said: "Re-
peals are not to be favored by implication,

[III, B]

and courts of law are scrupulously careful

not to sanction such repeals, unless the in-

tention of the legislature to abrogate the pre-

viously existing law is clearly manifest.
Whenever it is apparent that a different pur-

pose may be attained without essentially im-
pairing the effect of the operative words of a
statute, that construction is to be adopted
which will leave the common law or an earlier

enactment in force." See also Wilbur v.

Crane, 13 Pick. (Mass.) 284.

Michigan.— Brown v. Fifield, 4 Mich.
322.

Minnesota.— State v. Pulle, 12 Minn. 164,

where it is said: "It is well settled that
where a statute does not especially repeal or

cover the whole ground occupied by the com-
mon law, it repeals it only when and so far

as directly and irreconcilably opposed in

terms."
Missouri.— Downend v. Kansas City, 156

Mo. 60, 56 S. W. 902, 51 L. R. A. 170.

New Hampshire.—State v. Wilson, 43 N. H.
415, 82 Am. Dec. 163, holding that a statute

imposing a penalty for occupying a building

in the compact part of a town as a slaughter-

house, without license, does not repeal the

common law in relation to nuisances.

New Jersey.— State v. Ellis, 33 N, J. L.

102, 97 Am. Dec. 707; State v. Norton, 23
N. J. L. 33.

New York.— Robins v. McClure, 100 N. Y.
328, 3 N. E. 663, 53 Am. Rep. 184; Fairchild

V. Gwynne, 14 Abb. Pr. (N. Y.) 121; Almy
V. Harris, 5 Johns. (N. Y.) 175.

Pennsylvania.-—Guardians of Poor v. Greene,

5 Binn. (Pa.) 554.

United States.— Sutton v. Mandeville, 1

Cranch C. C. (U. S.) 115, 23 Fed. Cas. No.
13,650: Stoddard v. Gibbs, 1 Sumn. (U. S.)

263, 23 Fed. Cas. No. 13,468.

See 10 Cent. Dig. tit. " Common Law," § 12;

and, generally, Statutes.
A constitutional provision in derogation of

the common law will be strictly c'onstrued.

Brown v. Fifield, 4 Mich. 322. See, generally.

Constitutional Law.
It will be presumed that the legislature,

in enacting a statute, did not intend to make
any alteration in the common law other than
that specifically stated. Cadwallader v. Har-
ris, 76 111. 370; Hooper v. Baltimore, 12 Md.
4G4.

The statute of limitations is not inconsist-

ent with and does not repeal the common-law
doctrine as to presumption of payment from
lapse of time. Courtney v. Staudenmeyer, 56
Kan. 392, 43 Pac. 758,' 54 Am. St. Rep. 592.

See, generally. Payment.
Repeal of a statute afiSrming a rule of the

common law does not necessarily effect an
abolition of the oommon-law rule. Smith v.
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law are to be strictly construed/^ unless as in some states there is a statutory

provision to the contrary.^'

C. Revival. When a statute abrogating a rule or principle of the common
law is repealed, the common-law principle or rule is ipso facto revived,^* unless

there is something to show a contrary intent on the part of the legislature.*'

IV. Extent of Adoption and application.

A. In the States— l. The Unwritten Law— a. InGeneraL The entire body
of the English common or unwritten law has been adopted and is in force in most
of the states, so far as applicable to their conditions and surroundings and not

changed by statute,* but no farther. Those rules and principles of the common
law which were only of local application in England, or which, although of gen-

eral application, are not suited to our new conditions and surroundings, or which

Laatseh, 114 111. 271, 2 N. E. 59; Robins v.

McClure, 100 N. Y. 328, 3 N. E. 663, 53 Am.
Rep. 184.

Construction of statutes in light of com-
mon law see infra, IV, A, 4.

Effect of statute on common-law remedy
see infra, IV, A, 3.

36. Alabama.— Cook «. Meyer, 73 Ala.
580.

Arkansas.— Wilks v. Slaughter, 49 Ark.
235, 4 S. W. 766 ; Gray v. Nations, 1 Ark. 557,

568 (where it was said: "It is a rule of

sound, legal construction, fortified by author-
ity and reason, that a Statute shall not be
taken in derogation of the common law, un-
less the act itself shows such to have been
the intention and object of the Legislature " )

.

California.— Pina v. Peck, 31 Oal. 359;

Turner v. Tuolumne County Water Co., 25
Cal. 397; People v. Buster, 11 GaL 215;
Hotaling v. Cronise, 2 Cal. 60.

Georgia.— Sugar v. Sackett, 13 Ga. 462

;

Macon v. Macon, etc., R. Co., 7 Ga. 221;

Young V. McKenzie, 3 Ga. 31.

Illinois.— Harvey v. Aurora, etc., Co., 174
111. 295, 51 N. E. 163; Smith v. Laatsch,

114 111. 271, 2 N. E. 59.

Iowa.— Kramer v. Rebman, 9 Iowa 114.

il/ame.— Dwelly v. Dwelly, 46 Me. 377.

Massachusetts.— Chadbourn v. Chadbourn,
9 Allen (Mass.) 173.

Michigan.—^Risser v. Hoyt, 53 Mich. 185,

18 N. W. 611; Detroit v. Putnam, 45 Mich.

263, 7 N. W. 815; James v. Howard, 4 Mich.

486 ; Sibley v. Smith, 2 Mich. 486.

Minnesota.— Sullivan v. La Crosse, etc..

Steam Packet Co., 10 Minn. 386.

Mississippi.— HoUman v. Bennett, 44 Miss.

322.

New York.— Burnside v. Whitney, 21 N. Y.

148; Dewey v. Goodenough, 56 Barb. (N. Y.)

54; Smith v. Moffat, 1 Barb. (N. Y.) 65;

Briggs V. Todd, 28 Misc. (N. Y.) 208, 59

N. Y. Suppl. 23; Sharp v. Johnson, 4 Hill

(N. Y.) 92, 40 Am. Dec. 259. And see Robins
V. McClure, 100 N. Y. 328, 3 N. E. 663, 53
Am. Rep. 184.

North Carolina.— Bailey v. Bryan, 48 N. C.

357, 67 Am. Dec. 246.

Pennsylvania.— Esterley's Appeal, 54 Pa.
St. 192.

Tennessee.— Hearn v. Ewin, 3 Coldw.
(Tenn.) 399.

United States.— Brown v. B'arry, 3 DalL
(U. S.) 365, 1 L. ed. 638.

And see the other oases cited in the pre-

ceding note. See also Statutes; and 10

Cent. Dig. tit. " Common Law," § 12.

37. In some states there is a statutory

provision that the common-law rule, thai

statutes in derogation of the common law are

to be strictly construed shall not apply, but
that they shall be liberally construed so aa

to effect their object and to promote justice.

California.— Cal. Pol. Code, § 4 ; Cal. Civ,

Code, § 4.

Idaho.— Ida. Code Civ. Proc. § 3; Darby
V. Heagerty, 2 Ida. 260, 13 Fac. 85.

Kansas.— Kan. Gen. Stat. (1899), § 7656.

Montana.— Mont. Civ. Code, § 4652;
Mont. Code Civ. Proc. § 3453.

New York.— N. Y. Code Civ. Proc. § 3345.

Wo.— Bates' Anno. Stat. (Ohio, 1900),

§ 4948.

And see, generally. Statutes.
38. Com. V. Churchill, 2 Mete. (Mass.)

118; Com. v. Marshall, 11 Pick. (Mass.) 350,

22 Am. Dec. 377; State v. Rollins, 8 N. H.
550 ; Nickels v. Kane, 82 Va. 309 ; Moseley v.

Brown, 76 Va. 419; Booth v. Com., 16 Gratt.

(Va.) 519; Virginia Valley Ins. Co. v. Barley.

16 Gratt. (Va.) 363 (holding also that the

rule is not changed by a statute providing

that when a law which may have repealed an-

other shall itself be repealed the previous law
shall not be revived without express words to

that effect unless the law repealing it be
passed the same session) : Mathewson v.

Phoenix Iron Foundry, 20 Fed. 281. See, gen-

erally. Statutes.
Acts done prior to repeal.— The preexist-

ing law is not revived, however, so as to apply
to acts committed prior to the repeal and
when it was not in force. Com. v. Marshall,
11 Pick. (Mass.) 350, 22 Am. Dec. 377.

39. Com. V. Churchill, 2 Mete. (Mass.)

118; Com. v. Marshall, 11 Pick. (Mass.)

350, 22 Am. Dec. 377 ; State v. Slaughter, 70
Mo. 484. See, generally, Statutes.

40. See constitutional and statutory pro-
visions and eases referred to supra. III, A.
And see cases cited supra, II, A.

[IV, A, 1, a]
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are inconsistent with our constitutions or statutes are not in force.*' It is obvious
that a common-law doctrine which is recognized as in force in one state may be

inapplicable and not in fores in another.''^

b. Particular Principles and Rules— (i) Held in Fosoe. Among the com-
mon-law rules and principles winch have been held applicable and in force in

some states are those as to rights of action and forms of remedy ;
^ mode of

procedure in actions at common law;^ form of judgment and power of the

court to annex directions and conditions ;"" interest on judgments;" rules of evi-

dence;*^ as to nuisances ;** that judicial proceedings cannot be had on Sunday,

41. California.—Reed v. Eldredge, 27 Cal.

346; Waters v. Moss, 12 Cal. 535, 73 Am.
Deo. 561.

Colorado.— Morris v. Fraker, 5 Colo. 425.

Delaware.— Clawson v. Primrose, 4 Del. Ch.
643.

Florida.— McKinny v. State, 29 Fla. 565,
10 So. 732, 30 Am. St. Rep. 140.

Georgia.— Gordon v. State, 93 6a. 531, 21

S. E. 54, 44 Am. St. Rep. 189; Turner v.

Thompson, 58 Ga. 268, 24 Am. Rep. 497;
State V. Campbell, T. U. P. Charlt. (Ga.)

166.

Illinois.— People v. Williams, 145 111. 573,

33 N. E. 849, 36 Am. St. Rep. 514, 24 L. R. A.
492; Hannibal, etc., R. Co. i\ Crane, 102 111.

249, 40 Am. Rep. 581; Baker v. Scott, 62 111.

86; Fisher v. Deering, 60 111. 114; Gerber v.

Grabel, 16 111. 217; Stuart v. People, 4 111.

395 ; Boyer v. Sweet, 4 111. 120.

Indiana.— Dawson v. Coilman, 28 Ind. 220

;

Titus V. Scantling, 4 Blackf. (Ind.) 89.

Kansas.— Whitaker v. Hawley, 25 Kan.
674, 37 Am. Rep. 277; Tousley v. Galena
Mining, etc., Co., 24 Kan. 328; Harrington
V. Miles, 11 Kan. 480, 15 Am. Rep. 355.

Kentucky.— Heilman v. Com., 84 Ky. 457, 8
Ky. L. Rep. 451, 1 S. W. 731, 4 Am. St. Rep.
207; Ray v. Sweeney, 14 Bush (Ky.) 1, 29
Am. Rep. 388.

Louisiana.— State v. Jones, 39 La. Ann.
935, 3 So. 57.

Maine.— Colley v. Merrill, 6 Me. 50.

Maryland.— State v. Buchanan, 5 Harr.
& J. (Md.) 317, 9 Am. Dec. 534.

Massachusetts.— Com. v. Knowlton, 2 Mass.
630.

Mississippi.— Green v. Weller, 32 Miss.
650, 705; Vicksburg, etc., R. Co. v. Patton, 31
Miss. 156, 66 Am. Dec. 552; Noonan v. State,
1 Sm. & M. (Miss.) 562.

Montana.— Thorp v. Freed, 1 Mont. 651.
Nevada.— Reno Smelting, Milling, etc.,

Works V. Stevenson, 20 Nev. 269, 21 Pac. 317,
19 Am. St. Rep. 364, 4 L. R. A. 60. See also

Clark V. Clark, 17 Nev. 124, 28 Pac. 238.

New Hampshire.— Pierce v. State, 13 N. H.
536 ; State v. Rollins, 8 N. H. 550.

New Mexico.— Bent v. Thompson, 5 N. M.
408, 23 Pac. 234.

New York.— Morgan v. King, 30 Barb.
(N. Y.) 9; Myers v. Gemmel, 10 Barb. (N. Y.)

537; Parker v. Foote, 19 Wend. (N. Y.) 309;
People V. Randolph, 2 Park. Crim. (N. Y.)

174.

Ohio.—Carey v. Montgomery County Com'rs,
19 Ohio 245, 281; Williams v. State, 14 Ohio

[IV, A. 1. a]

222, 45 Am. Dec. 536; Lindsley v. Coats, 1

Ohio 243.

Pennsylvania.— Flanagan v. Philadelphia,
42 Pa. St. 219.

South Carolina.—Jaggers v. Estes, 2 Strobh.
Eq. (S. C.) 343, 49 Am. Dec. 674.

Tennessee.—Wagoner v. State, 5 Lea (Tenn.)
352, 40 Am. Rep. 36.

Vermont.^ In re Hackett, 53 Vt. 354 ; Mar-
tin V. Bigelow, 2 Aik. (Vt.) 184, 16 Am. Dec.
696.

West Virginia.— Norinwestern Bank v.

Machir, 18 W. Va. 271; State v. Allen, 8
W. Va. 680; Powell v. Sims, 5 W. Va. 1, 13
Am. Rep. 629.

United States.— Luhrs v. Hancock, 181
U. S. 567, 21 S. Ct. 567, 45 L. ed. 1005 lafflrm-
ing (Ariz. 1899) 57 Pac. 605], holding that
the adoption of the common law by Laws
Ariz. ( 1885 ) , No. 68, so far as not repugnant
to or inconsistent with the constitution of

the United States, bill of rights, or laws and
customs of the territory, uoes not include an
adoption of the common-law rule precluding
a husband from making a conveyance directly

to his wife without the intervention of a trus-

tee, since the preexisting laws of the territory

provide for community property of husband
and wife, allowing the wife to have separate
property and the absolute disposition thereof.

See also Van Ness v. Pacard, 2 Pet. (U. S.)

137, 7 L. ed. 374.

Power to disregard common-law rule.

—

When a ease arises for the first time in a
state, the common law will not be disregarded
and a new rule created merely because the

English judges have frequently regretted the
adoption of the common-law rule. Johnson
V. Fall, 6 Cal. 359, 65 Am. Dec. 518.

42. See the conflicting cases cited infra, IV,
A, 1, b, (II) notes.

43. Sattig V. Small, 1 Kan. 170. See infra,

IV, A, 3.

44. Reed v. Eldredge, 27 Cal. 346.

45. Reed v. Eldredge, 27 Cal. 346. See,

generally. Judgments.
46. Schroeder v. Boyce, 127 Mich. 33, 86

N. W. 387. See, generally, Intebest.

47. Doe V. Winn, 5 Pet. (U. S.) 233, 8

L. ed. 108, holding that the rule that exem-
plification of a copy of a grant of land or

patent by the state under the great seal of

the state is admissible in evidence without
producing or accounting for failure to pro-

duce the original was in force.

48. State v. Wilson, 43 N. H. 415, 82 Am.
Dec. 163. See, generally. Nuisances.
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but that ministerial acts may be performed ;
^' as to right of a de jure officer to

recover from a defacto officer fees collected by the latter ;'" that the resignation

of a public officer is not complete until the proper autliority accepts it or does

something equivalent thereto ; '' the law of charitable uses as modified by stat-

ute ;^'' rules as to the duties and liabilities of common carriers ;^ as to a master's

liability for injury to his servant by reason of defective machinery ; " the rule

preventing recovery from a master for an injury occasioned by the negligence of

a fellow-servant ; ^ the law of marriage and divorce ;
^ the doctrine that a mar-

ried woman's contracts are void;" the rules as to property rights of married
women and a husband's rights in his wife's property ;^^ the doctrine as to cur-

tesy ;^' that a widow is entitled to a portion of her deceased husband's goods ;^

the rule in Shelley's case ;
*' that a deed conveying land is valid between the

parties, although unacknowledged and without a subscribing witness ;
^^ that a

bailee lias a lien for labor and skill bestowed on a chattel ;^ that an action will

not lie for causing the death of a human being ; " illegality of contracts ; ^ cham-
perty and maintenance ;

^ distress for rent ;
^^ that conveyance of a lot bounded

on a highway conveys, not merely the grantor's interest in the lot, but also his

interest in the highway on which it abuts ; ^ right to recover wagers ;
^ that aliens

cannot take by descent or inherit lands ; ™ as to presumption of payment from
lapse of time ;''' that protest of a note is not necessary;'^ that a general assign-

ment for the benefit of creditors with preferences, by a natural person or cor-

poration, is valid ; '' that the flow of surface water from premises of an upper

49. Matthews v. Ansley, 31 Ala. 20. See,

generally, Sunday.
50. Kreitz v. Behrensmeyer, 149 111. 496,

36 N. E. 983, 24 L. R. A. 59. See, generally,
Ot'ti'tr*Fim

51. State V. Clayton, 27 Kan. 442, 41 Am.
Rep. 418. See, generally. Officers.

52. Holland v. Alcock, 108 N. Y. 312, 16

N. E. 305, 2 Am. St. Rep. 420; Bascom v.

Albertson, 34 N. Y. 584; Williams v. Wil-

liams, 8 N. Y. 525. See, generally. Charities,

6 Cyc. 900.

53. Kansas Pae. R. Co. v. Nichols, 9 Kan.
235, 252, 12 Am. Rep. 494. See, generally,

Cabeibrs, 6 Cyc. 352.

54. Charleston, etc., R. Co. v. Miller, 113

Ga. 15, 38 S. E. 338. See, generally. Master
AND Servant.

55. Baltimore, etc., R. Co. v. Jones, 158

Ind. 87, 62 N. E. 994. See, generally. Mas-
ter AND Servant.

56. Wuest V. Wuest, 17 Nev. 217, 30 Pac.

886. See, generally. Divorce; Husband and
Wife; Marriage.

57. Terry v. Bobbins, 128 N. C. 140, 38
S. E. 470, 83 Am. St. Rep. 663. See, gen-'

erally. Husband and Wife.
58. Robert v. West, 15 Ga. 122; Hanchett

V. Rice, 22 111. App. 442; Schurman v. Mar-
ley, 29 Ind. 458; Rush v. Landers, 107 La.

549, 32 So. 95, 57 L. R. A. 353. See, gen-

erally. Husband and Wife.
59. McCorry v. King, 3 Humphr. (Tenn.)

267, 39 Am. Dec. 165. See, generally. Cur-
tesy.

60. Coomes v. Clements, 4 Harr. & J.

(Md.) 480; Griffith v. Griffith, 4 Harr. & M.
(Md.) 101; Clark v. Clark, 17 Nev. 124, 28

Pac. 238. See, generally. Descent and Dis-
tribution.

61. Hardage v. Stroope, 58 Ark. 303, 24
S. W. 490; Baker v. Scott, 62 111. 86. See
Deeds; Wiixs.

62. Stevenson v. Cloud, 5 Blackf. (Ind.)

92. See, generally, Acknowledgments, 1

Cyc. 506; Deeds.
63. Drummond Carriage Co. v. Mills, 54

Nebr. 417, 74 N. W. 966, 69 Am. St. Rep.

719, 40 L. R. A. 671. See geenrally, Bail-
ments, 5 Cyc. 193; Liens.

64. Wilson v. Bumstead, 12 Nebr. 1, 10

N. W. 411. See, generally. Death.
65. Thurston v. Percival, 1 Pick. (Mass.)

415. See, generally, Contracts.
66. Lynn v. Moss, 23 Ky. L. Rep. 214, 62

S. W. 712; Thurston v. Percival, 1 Pick.

(Mass.) 415. See, generally. Champerty
AND Maintenance, 6 Cyc. 847.

67. Dutcher v. Culver, 24 Minn. 584. And
see St. Paul, etc., R. Co. v. Gardner, 19 Minn.
132, 18 Am. Rep. 334. Compare Herr v.

Johnson, 11 Colo. 393, 18 Pac. 342. See,

generally. Landlord and Tenant.
68. Tousley v. Galena Min., etc., Co., 24

Kan. 328. See, generally. Streets and High-
ways.

69. Johnson v. Fall, 6 Cal. 359, 65 Am.
Dec. 518; Evans v. Cook, 11 Nev. 69 (as

altered by the statute of 9 Anne, c. 14 ) . See,

generally. Gaming.
70. Hunt V. Warnicke, Hard. (Ky.) 61.

See, generally. Aliens, 2 Cyc. 94.

71. Courtney v. Staudenmeyer, 56 Kan.
392, 43 Pac. 758, 54 Am. St. Rep. 592. See,

generally. Payment.
72. Chicago State Bank v. Carr, 130 N. C.

479, 41 S. E. 876. See, generally. Commer-
cial Paper, 7 Cyc. 1052.

73. Matter of Hulbert, 38 N. Y. App. Div.
323, 57 N. Y. Suppl. 38. See, generally, As-

[IV, A, 1, b. (I)]
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proprietor to those of a lower cannot be obstructed or diverted to his damage ;

^*

that a clergyman is not required to serve as constable, overseer of the poor or of
highways, or as a juror, etc.;^^ the rule entitling a person accused of crime to

counsel.'''

(ii) Held Not in Force. Among the doctrines which have in some states

been held inapplicable to conditions and not in force are the doctrines that cut-

ting a standing tree is waste ;'" that a dog is not the subject of larceny ;™ that a
boy under fourteen years of age is conclusively presumed to be physically incapa-

ble of committing rape
;

''' that a general hiring shall be taken to be a hiring for

a year I®' that, upon a covenant to pay rent in a lease of land and buildings for a
term of years, the rent may be recovered notwithstanding total destruction of

tiie building by accidental fire, etc.;" as to contempt of court by publications in

newspapers;^ definition of navigable streams as those only in which the tide

ebbs and flows ;
^ as to the right by prescription to an easement of light and air

over another's land; ^ as to the rights of riparian proprietors in the waters of
running streams;^' as to shifting inheritances ; '^ as to easements in party walls by
prescription ;

^ as to cattle trespassing on the uninclosed and uncultivated lands

of another ; ^ the common-law modes of transferring real estate by parol ;
*' the

doctrine of estate by the entireties;^ the rule forbidding a tenant to remove agri-

cultural fixtures."

e. Equitable Principles. Equitable principles, so far as applicable to our

S16NMENTS FOE BENEFIT OF CeEDITOBS, 4 CyC.

163; COBPOEATIONS.
74. Cass V. Dicks, 14 Wash. 75, 44 Pac.

113, 53 Am. St. Rep. 859. See, generally,

Waters.
75. Guardians of Poor v. Greene, 5 Binn.

(Pa.) 554.

76. People v. Onondaga County, 4 N. Y.
Grim. 102. And see, generally, Cbiminal
Law.

77. Dawson v. Coffman, 28 Ind. 220. See,

generally, Waste.
78. Harrington v. Miles, 11 Kan. 480, 15

Am. St. Pep. 355. Contra, Ward v. State,

48 Ala. 161, 17 Am. Rep. 31. See, generally.

Larceny.
79. Gordon v. State, 93 Ga. 531, 21 S. E.

54, 44 Am. St. Rep. 189; State v. Jones, 39

La. Ann. 935, 3 So. 57; People v. Randolph,
2 Park. Grim. (N. Y.) 174; Williams r.

State, 14 Ohio 222, 45 Am. Dec. 636. And
see, generally. Rape.

80. Kansas Pac. R. Co. v. Roberson, 3

Colo. 142. See, generally. Master and Ser-

vant.
81. Whitaker v. Hawley, 25 Kan. 674, 37

Am. Rep. 277 (per Brewer, J.) ; Wattles v.

South Omaha lee, etc., Co., 50 Nebr. 251, 69

N. W. 785, 61 Am. St. Rep. 554, 36 L. R. A.

424. See, generally, Lanm:,oed and Tenant.
82. Stuart v. People, 4 111. 395. See, gen-

erally. Contempt.
83. Fulmer v. Williams, 122 Pa. St. 191,

15 Atl. 726, 9 Am. St. Rep. 88, 1 L. R. A.

603; Flanagan v. Philadelphia, 42 Pa. St.

219; Morgan v. King, 30 Barb. (N. Y.) 9.

See, generally. Navigable Waters.
84. Turner v. Thompson, 58 Ga. 268, 24

Am. Rep. 497; Ray v. Sweeney, 14 Bush
(Ky.) 1, 29 Am. Rep. 388; Myers v. Geui-

mel, 10 Barb. (N. Y.) 537; Parker v. Foote,

19 Wend. (N. Y.) 309. Contra, Clawsoii v.

Primrose, 4 Del. Ch. 643; Gerber v. Grabel,

16 111. 217. And see, generally. Easements.
85. Reno Smelting, etc.. Works r. Steven-

son, 20 Nev. 269, 21 Pac. 317, 19 Am. St.

Rep. 364, 4 L. R. A. 60; Vansickle v. Haines,

7 Nev. 249; Martin v. Bigelow, 2 Aik. (Vt.)

184, 16 Am. Dec. 696. Contra, Thorp v.

Freed, 1 Mont. 651; Slattery v. Harley, 58
Nebr. 575, 79 N. W. 151 ; Smith v. Rochester,

92 N. Y. 463, 44 Am. Rep. 393; Morgan v.

King, 30 Barb. (N. Y.) 9. And see Hill v.

Smith, 27 Cal. 476. See also Waters.
Riparian rights in lakes.—-The common-

law rule that the proprietor of land on the

bank of a river above tide water takes to

the middle of the stream does not apply to

our Great Lakes. Champlain, etc., R. Co.

V. Valentine, 19 Barb. (N. Y.) 484. And see

Smith V. Rochester, 92 N. Y. 463, 44 Am.
Rep. 393.

86. Cox V. Matthews, 17 Ind. 367; Drake
V. Rogers, 13 Ohio St. 21.

87. Hieatt v. Morris, 10 Ohio St. 523, 78

Am. Dec. 280. See, generally. Party Waixs.
88. Waters v. Moss, 12 Cal. 535, 73 Am.

Dec. 561; Morris v. Fraker, 5 Colo. 425;

Loranee r. Hillyer, 57 Nebr. 266, 77 N. W.
755; Delaney v. Errickson, 10 Nebr. 492, 6

N. W. 600, 35 Am. Rep. 487, 11 Nebr. 533,

10 N. W. 451. Contra, Nashville, etc., R. Co.

V. Peacock, 25 Ala. 229. And contra, as to

cultivated lands, Loranee v. Hillyer, 57 Nebr.

266, 77 N. W. 755. See, generally, Ani-

mals, 2 Cyc. 288.

89. Lindsley v. Coats, 1 Ohio 243. See,

generally. Deeds.
90. Kerner r. McDonald, 60 Nebr. 663, 84

N. W. 92, 83 Am. Dec. 550. See, generally,

HUSBA^^D AND WIFE.
91. See Van Ness v. Pacard, 2 Pet. (U. S.)

137, 7 L. ed. 374. And see, generally, Fix-

tures.

[IV. A, 1, b, (l)]
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conditions and not changed by statute, have been adopted as a part of onr com-
mon law,'^ as for example principles in relation to the property rights of

married women,'*' liability of her separate estate for debts contracted by her,'* and
relief in equity against usury.'^ It has been held that whenever a right claimed
under the rules of the common law is denied, governed, or controlled by the

principles administered by courts of equity the latter will prevail over the former
and it is the duty of the courts in administering justice to decide and render
judgment accordingly.'^

d. Time of Existence of Common Law. In some jurisdictions, but not in

others, those common-law rules only which were in force prior to the fourth year
of the reign of James I, when Virginia was settled, were adopted."

2. English Statutes. In some states the constitution or statute adopted those

English statutes only which were enacted prior to the fourth year of the reign of

James I when the colony of Virginia was settled.'* Other states adopted those

enacted prior to July 4, 1776, or a date near that time, and which had been
found applicable to local conditions and used and practised upon by the courts."

Others fixed no date, but adopted those which had been adopted and recognized
as in force prior to the adoption of the constitution.' In the absence of express

adoption the courts have recognized as in force statutes of a general nature
enacted prior to the emigration of the colonists, and some which were enacted
afterward and which had been recognized and acted upon.^ In all states only
those statutes which were of a general nature and applicable to our new con-

ditions and surroundings have been adopted.*

92. Supra, II, G. See, generally, EQUiir,
and other specific titles.

93. Robert v. West, 15 Ga. 122. See, gen-

erally. Husband and Wife.
94. Koontz v. Nabb, 16 Md. 549. See,

generally. Husband and Wife.
95. Marks v. Morris, 4 Hen. & M. (Va.)

463. See, generally, Usuey.
96. Willis V. Wozencraft, 22 Cal. 607.

97. See supra, II, A. See Herr v. John-
son, 11 Colo. 393, 18 Pae. 342 (holding

the remedy by distress for rent was not in

force in England prior to the fourth year

of James I, and was therefore not in force

in Colorado) ; Ray v. Sweeney, 14 Bush
(Ky.) 1, 29 Am. Rep. 388 (holding that the

English common-law doctrine as to ancient

lights was established after that time, and
was therefore not in force in Kentucky).

98. Mill's Anno. Stat. Colo. § 4184; San-
del & H. Dig. Ark. § 600. See Halloway v.

Porter, 46 Ind. 62, holding that the statute

of Anne relating to the negotiability of

promissory notes, as it was enacted after the

fourth year of James I, was never in force

in Indiana. And see supra. III, A.
99. Fla. Rev. Stat. (1892), § 59; Md.

Const, art. 5. And see Evans v. Cook, 11

Nev. 69; Ea; p. Blanehard, 9 Nev. 101; Ham-
ilton V. Kneeland, 1 Nev. 40. See also supra,

III, A.
1. Del. Const, art. 25; Mass. Const, c. 6,

art. 6. See supra, III, A.

H. Matthews v. Ansley, 31 Ala. 20; Respub-
lica V. Mesca, 1 Dall. (Pa.) 73, 1 L. ed. 42;

McDill V. McDill, 1 Dall. (Pa.) 63, 1 L. ed.

38. See supra, II, B; III, A.
3. Alabama.— ClsiTk v. Goddard, 39 Ala.

J 64, 84 Am. Dec. 777.

Georgia.— State v. Campbell, T. U. P.
Charlt. (Ga.) 166.

Maine.— Colley v. Merrill, 6 Me. 50.

New York.— Williams v. Williams, 8 N. Y.
525.

Pennsylvania.— McDill v. McDill, 1 Dall.

(Pa.) 63, 1 L. ed. 38. And see infra, this

note.

Tennessee.— Simpson v. State, 5 Yerg.

(Tenn.) 356.

See also supra, II, B; III, A.
English statutes held to have been adopted.—^Statutes of Limitations, 32 Hen. VIII,

c. 2 (Morris v. Vanderen, 1 Dall. (Pa.) 64

1 L. ed. 38) ; 21 Jac. I (Browning v. Brown-
ing, 3 N. M. 371, 9 Pao. 677). See Limita-
tion OF Actions.

Statute of Frauds, 29 Car. II, o. 3. Cahill

Iron Works v. Pemberton, 27 N. Y. Suppl.

927, 931, 30 Abb. N. Cas. (N. Y.) 450. See
Frauds, Statute of.

Statute of Uses, 27 Hen. VIII, c. 10. Hor-
ton V. Sledge, 29 Ala. 478. Contra, Farmers',

etc., Ins. Co. v. Jensen, 58 Nebr. 522, 78
N. W. 1054, 44 L. R. A. 861. See, generally,

Teusts.
Statute against lotteries, 10 & 11 Wm.

Ill, c. 17. Ea> p. Blanehard, 9 Nev. 101.

See, generally, Lottebies.
Statutes giving creditors the right to re-

cover their debts from executors and admin-
istrators of executors, 30 Car. II, c. 7, and
part of 4 & 5 Wm. & M. c. 24. Sibley B.

Williams, 3 Gill & J. (Md.) 52. See, gener-

ally, Executors and Administeatoes.
Statutes concerning escapes, 13 Edw. 1,

c. 11, and 1 Rich. II, c. 12. Shewell v. Fell,

3 Yeates (Pa.) 17. See, generally, Escape.
Statute giving judgment creditor a writ

riV, A, 2]
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3. Common-Law Remedies. The common law is in force in the various states.

of the Union, except in so far as it has been abolished by statute, as to the
remedies for enforcing rights and redressing wrongs/ And the general nile is-

that an affirmative statute giving a remedy not known to the common law does
not take away the common-law remedy.* When a statute gives a right without
providing a remedy, tlie common-law remedy may be resorted to, if applicable.*^

Accordingly when a statute gives the power to issue a common-law writ, as a

of elegit, 13 Edw. I, c. 18. Nelson v. Mc-
Crary, 60 Ala. 301. See, generally. Elegit.

Statute relating to twenty years' posses-
sion, 21 Jao. I, c. 16. Biddle v. Shippen, 1

Ball. (Pa.) 19, 1 L. ed. 19.

Statute disqualifying a person from hold-

ing office who has used corrupt means to ob-

tain it, 5 & 6 Edw. VI, c. 16. People v.

Goddard, 8 Colo. 432, 7 Pac. 301. See, gen-
erally, Offickes.

Statute of additions, requiring place to be
stated in which defendant was conversant, in

personal actions, appeals, and indictments,

1 Hen. V, c. 5. State v. Moore, 14 N. H. 451.

Statutes as to fraudulent conveyances, 13

Eliz. and 27 Eliz. c. 4. Hildreth v. Sands,
2 Johns. Ch. (N. Y.) 35 [affirmed in 14
Johns. (N. Y.) 493]; Wagner v. Law, 3

Wash. 500, 28 Pac. 1109, 29 Pac. 927, 28
Am. St. Rep. 56, 15 L. R. A. 784. See, gen-
erally. Fraudulent Conveyances.

Statute as to scire facias, Westminster II,

c. 45. Dykes v. Woodhouse, 3 Rand. (Va.)
287. See, generally, ScntE Faclas.

Statute of quia emptores, 18 Edw. I, c. 1.

Van Rensselaer v. Hays, 19 N. Y. 68, 75
Am. Dec. 278. See, generally. Estates.

Statutes as to forcible entry and detainer,

5 Rich. II, c. 7; 8 Hen. VI, c. 9; and 31
Eliz. 0. 11. U. S. V. Griffin, 6 D. C. 53; Hard-
ing's Case, 1 Me. 22; State v. Speirin, 1

Brev. (S. C.) 119. See, generally, Foecible
Entry and Detainer.

Statute allowing avowant in replevin, on
breach of the condition in the bond, to take
an assignment of it, and bring debt, 11 Geo.
II. Pemble v. Clifford, 2 McCord (S. C.) 31.

See, generally. Replevin.
Statute entitling the assignee of the re-

version to maintain an action against the les-

see on covenant in lease to pay rent, 32 Hen.
VIII, c. 34. Bradley v. Peabody Coal Co., 99
III. App. 427. Contra, Crawford v. Chap-
man, 17 Ohio 449. See Landloed and
Tenant.

Statute as to wagers, 9 Anne, c. 14. Ev-
ans V. Cook, 11 Nev. 69. See Gaming.

Statutes held not in force.— Statute
against embracery, 32 Hen. VIII, c. 9. Mor-
ris V. Vanderen,''l Dall. (Pa.) 64, 1 L. ed.

38. See Embracery.
Statute in relation to charitable uses, 43

Eliz. c. 4. Williams v. Williams, 8 N. Y.
525 ; Garden City Reformed Protestant Dutch
Church V. Mott, 7 Paige (N. Y.) 77, 32 Am.
Dee. 613; Dashiell v. Atty.-Gen., 5 Harr. & J.

(Md.) 392, 9 Am. Dec. 572. Compare Web-
ster V. Morris, 66 Wis. 366, 28 N. W. 353, 57

riV, A, 31

Am. Rep. 278. See also Charities, 6 Cy-c.

901.

Statute as to partition walls, 5 Wm. & M_
c. 13, § 2. Wilkins v. Jewett, 139 Mass. 29,
29 N. E. 214. See Party Walls.

Statute containing divers orders for arti-

ficers, laborers, servants of husbandry, and
apprentices, 5 Eliz. c. 4. Clark v. Goddard^
39 Ala. 164, 84 Am. Dec. 777.

Statutes relating to the ecclesiastical

courts founded by William I. Short v. Stotts,

58 Ind. 29.

Statute of Anne, as to negotiability of
promissory notes. Holloway v. Porter, 4ft

Ind. 62. See Commercial Paper, 7 Cvc.
533.

Statute as to perjury, 23 Geo. II. Com.
17. Lodge, 2 Gratt. (Va.) 579. See Perjuey..

Statute de donis, as to estates tail, 13

Edw. I. Pierson v. Lane, 60 Iowa 60, 14
N. W. 90; Jewell v. Warner, 35 N. H. 176.

See Estates Tail.
The " Black Act," 9 Gteo. I, for the protec-

tion of game parks. State v. Campbell,
T. U. P. Charlt. (Ga.) 166. See Fish and
Game.
Statutes in force in Pennsylvania have

been enumerated by the judges. See Report
of Judges, 3 Binn. (Pa.) 595. The omission

of an English statute from this report raises.

a strong presumption that it is not in force,

Gardner v. Keihl, 182 Pa. St. 194, 37 Atl.

829.

4. Sattig V. Small, 1 Kan. 170. See Ac-
tions, 1 Cyc. 634; Assumpsit, Action of, 4
Cyc. 317; Trespass; and other special titles.

5. Ward v. Severance, 7 Cal. 126; People-

V. Craycroft, 2 Cal. 243, 56 Am. Dec. 331;

Candee r. Hayward, 37 N. Y. 653; Fairchild

V. Gwynne, 14 Abb. Pr. (N. Y.) 121; Almy
V. Harris, 5 Johns. (N. Y.) 175. See Ac-
tions, 1 Cyc. 706 et seq.

But where a new right is created by stat-

ute, and a special remedy is given by the^

statute, such remedy is exclusive. Ward v.

Severance, 7 Cal. 126. See Actions, 1 Cyc.

707.

6. Hightower v. Fitzpatrick, 42 Ala. 597;

Kneass v. Schuylkill Bank, 4 Wash. (U. S.)

106, 14 Fed. Cas. No. 7,876, 1 Fish. Pat-

Rep. 1; Ross r. Rugge-Price, 1 Ex. D. 269,.

273, 45 L. J. Exch. 777, 34 L. T. Rep. N. S.

535, 24 Wkly. Rep. 786, where it was said:
" Unless you find some remedy given in fhe-

statute where a benefit is given to an individ-

ual, or find in the statute clearly that it

was not intended to give him anv such rem-
edy, the law there implies that he may hava
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writ of mandamus, the common law determines when and under what circum-

stances such writ should be issued.''

4. Effect in Construction of Constitutions and Statutes. Constitutions and
statutes are to be construed with reference to the principles of the common law.'

And whenever a constitution or statute uses a word which has a well-known and
definite meaning at common law, it is to be given the same sense in which it was
understood at common law.'

5. Criminal Law. In most states the common law in relation to crimes and
criminal procedure has been adopted or recognized by the courts as in force,

except in so far as it has been abrogated or repealed, expressly or impliedly, by
statute.'"' But it is in force only in so far as it is applicable to our conditions.

his common-law remedy." See Actions, 1

Cyc. 706.

7. Fitch V. McDlarmld, 26 Ark. 482;
Kentucky v. Denison, 24 How. (U. S.) 66,
16 L. ed. 717. See, generally. Mandamus.

8. Arkansas.— State v. Pierson, 44 Ark.
265.

California.— Van Maren v. Johnson, 15

Cal. 308 ; Baker v. Baker, 13 Cal. 87.

Colorado.— Kansas Pac. R. Co. v. Miller,

2 Colo. 442.

Connecticut.—Leavenworth v. Marshall, 19

Conn. 1, 4 [citing Nares v. Rowles, 14 East
510; Stowel V. Zouch, Plowd. 353a; Miles
V. Williams, 1 P. Wms. 249, 24 Eng. Reprint
375, Coke Litt. 148, § 301; Thursby v. Plant,

1 Saund. 237], where it was said: " Statutes

also are to be construed with reference to

the principles of the common law. The ex-

positors of a statute are also to approach
as near as they can to the reason of the

common law. . . . And the best interpreta-

tion of a statute, is, to construe it as near to

the rule and reason of the common law as

may be, and by the course which that ob-

serves in other cases."
• Marj/Zand.-T- Keech r. Baltimore, etc., R.

Co., 17 Md. 32, holding that the well-settled

principle of the common law that the plain-

tiff is not entitled to recover for injuries to

which his own fault or negligence has di-

rectly contributed, was not abrogated by the

several statutes regulating the liability oi

railroad companies for stock killed or in-

jured by their trains.

Massachusetts.— Wilbur v. Crane, 13 Pick.

(Mass.) 284.

Mississippi.— Carpenter v. State, 4 How.
(Miss.) 163, 34 Am. Dec. 116.

Missouri.— Downend v. Kansas City, 156

Mo. 60, 56 S. W. 902, 51 L. R. A. 170.

Pennsylvania.—Guardians of Poor v. Greene,

5 Binn. (Pa.) 554, where a statute providing

for the election of guardians of the poor,

and in terms exempting no one from liability

to serve, was construed in the light of the

common-law rule exempting clergymen from
liability to serve as constable, overseer of

highways or. of the poor, or as jurors, etc.,

and was held to impliedly exempt them.
United States.—Murray v. Chicago, etc., R.

Co., 62 Fed. 24.
See, generally, Constitutional Law;

Statutes.

As to repeal of the common law by a stat-

ute see supra, III, B.

A statute in affirmance of the common law
is to be construed as was the rule by that

law. Baker v. Baker, 13 Cal. 87.

Damages.— Where a statute gives an ac-

tion in a new case and no rule for estimating
tlio damages is given, those ordinarily appli-

cable in like cases at the common law must be
held to govern. Kansas Pac. R. Co. v. Mil-
ler, 2 Colo. 442.

9. I^eavenworth v. Marshall, 19 Conn. 1

[citing Smith v. Plarmon, 6 Mod. 142, 2 Coke
Litt. § 735] ; Hillhouse v. Chester, 3 Day
(Conn.) 166, 3 Am. Dec. 265; Carpenter v.

State, 4 How. (Miss.) 163, 34 Am. Dec. 116;
U. S. V. Palmer, 3 Wheat. (U. S.) 610, 4
L. ed. 471; U. S. v. McGill, 4 Dall. (U. S.)

426, 11 Wash. (U. S.) 463, 26 Fed. Cas. No.
15,676, 1 L. ed. 894; U. S. v. Wilson, Baldw.
(U. S.) 78, 28 Fed. Cas. No. 16,730; U. S. v.

Coppersmith, 2 Flipp. (U. S.) 546, 4 Fed.
198; U. S. V. Outerbridge, 5 Sawy. (U. S.)

620, 27 Fed. Cas. No. 15,978. And see Con-
stitutional Law; Statutes.

Construction of penal statutes see infra,

IV, A, 5.

10. Alabama.— Pierson v. State, 12 Ala.
149 (homicide) ; State v. Cawood, 2 Stew.
(Ala.) 360 (conspiracy).

Connecticut.— State v. Doud, 7 Conn. 384
(escape) ; State v. Danforth, 3 Conn. 112.

Illinois.— Walsh v. People, 65 111. 58, 16
Am. Rep. 569 (solicitation of bribe by public
officer) ; Smith v. People, 25 111. 17, 76 Am.
Dec. 780 (conspiracy to seduce female).

Maine.— State v. Smith, 32 Me. 369, 54
Am. Dec. 578, homicide.

Maryland.— State v. Buchanan, 5 Harr.
& J. (Md.) 317, 9 Am. Dec. 534, conspiracy.

Massachusetts.—Com. v. Chapman, 13 Mete.
(Mass.) 68 (libel) ; Com. v. York, 9 Mete.
(Mass.) 93, 43 Am. Dec. 373; Com. v. Knowl-
ton, 2 Mass. 530 (jurisdiction of courts over
criminal prosecutions).

Michigan.— Mich. Comp. Laws (1897),
§ 11,795; Ware r. Branch Cir. Jvdge, 75
Mich. 488, 42 N. W. 997; In re Lamphere, 61
Mich. 105, 27 N. W. 882; Backus v. Byron,
4 Mich. 535 (champerty).

Minnesota.— State v. Pulle, 12 Minn. 164,
conspiracy.

Mississippi.— Miss. Anno. Code (1892),
§ 1452.

[IV. A. 5]
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surroundings, and institutions, and in so far as it has not been abrogated by stat-

ute.'^ In some states the common law as to crimes has been so far abolished that

no act is punishable as a crime unless it is made so by statute.*^ But in those

states, as well as in others, when a statute punishes an act giving it a name known
to the common law, such as murder, rape, assault, etc., without otherwise detining

it, the statute is construed according to the common-law definition.^* And when

Missouri,— State v. Appling, 25 Mo. 315,

69 Am. Dec. 469, public utterance of obscene
words.

Nevada.— Nevada Gomp. Laws (1900),
§ 4788.

2few Hampshire.—State v. Wilson, 43 N. H.
415, 82 Am. Dee. 163 (nuisances) ; State v.

Rollins, 8 jST. H. 550 (kidnapping).
New Jersey.— 1 N. J. Gen. Stat. (1895),

5 192.

North Carolina.— State v. Howard, 129
N. C. 584, 40 S. E. 71, conspiracy.
Pennsylvania.— Com. v. McHale, 97 Pa. St.

397, 39 Am. Kep. 808 (fraud in election of

public officers) ; Com. v. Skarpless, 2 Serg.

&R. (Pa.) 91, 7 Am. Deo. 632 (exhibition of

obscene picture).
Rhode Island.— R. I. Gen. Laws (1896),

c. 284, § 1.

Tennessee.— Simpson v. State, 5 Yerg.

(Tenn.) 356; Grisham V. State, 2 Yerg.
(Tenn. ) 589 (openly and notoriously living

in fornication or adultery) ; Fields v. State,

1 Yerg. (Tenn.) 156 ( murder and manslaugh-
ter) ; Porter v. State, Mart. & Y. (Tenn.)
226 (larceny).

Vermont— State v. Stewart, 59 Vt. 273, 9

Atl. 559, 59 Am. Rep. 710, conspiracy.

Virginia.—Anderson v. Com., 5 Rand. ( Va.

)

627, 16 Am. Dee. 776 (offenses contra bonos
mores) ; Com. v. Gallaghan, 2 Va. Cas. 460
(misconduct in office, as corrupt buying and
selling of public office)

.

Washington.— Ballinger's Anno. Code &
Stat. Wash. § 6774; State v. Place, 5 Wash.
773, 32 Pac. 736 (sodomy) ; Bradshaw v.

Territory, 3 Wash. Terr. 265, 14 Pac. 594
(conspiracy).

And see, generally. Criminal Law, and the

various specific criminal titles.

Statutes in some states expressly adopt
the common law as to the conduct of crim-

inal trials and rules of evidencel Mill's

Anno. Stat. Colo. § 1467; La. Rev. Stat.

(1897), § 976.

The Louisiana statute of 1805, adopting the
common law of England as the basis of crim-

inal jurisprudence, did not adopt subsquent
English enactments. State v. Davis, 22 La.
Ann. 77.

11. Georgia.— Gordon v. State, 93 Ga. 531,

21 S. E. 54, 44 Am. St. Rep. 189.

Illinois.— Stuart v. People, 4 111. 395.

Kansas.— Harrington v. Miles, 1 1 Kan.
480, 15 Am. Rep. 355, holding inapplicable the

common-law rule that a dog is not the subject

of larceny. As to this see Labceny.
Louisiana.— State v. Jones, 39 La. Ann.

93.5, 3 So. 57.

Neio York.— People v. Randolph, 2 Park.
Crim. (N. Y.) 174.

nv. A, 5]

Ohio.— Williams v. State, 14 Ohio 222, 45
Am. Dee. 530.

Tennessee.— Simpson v. State, 5 Yerg.
(Tenn.) 356.

Capacity to commit rape.— In a number of
states the common-law doctrine that a boy
imder fourteen years of age is conclusively
presumed to be incapable ot committing rape
has been held inapplicable. See supra, IV,
A, 1, b, (IT), note 79.

12. Indiana.— Thornton Ind. Stat. ( 1897 )

,

§ 237; Stephens v. State, 107 Ind. 185, 8
X. E. 94; Jones t. State, 59 Ind. 229.

loica.— Estes v. Carter, 10 Iowa 400.
Louisiana.— In this state the statute ( La.

Rev. Laws (1897), § 976) providing that
" all crimes, ofl'enses and misdemeanors shall
be taken intended and construed, according
to and in conformity with the common law of
statutes, and does not adopt the common law
definition of offenses which were declared to
be crimes by the early act of 1805 and later
statutes, and does not adopt the common Taw
of crimes in toto, so as to render punishable
acts punishable at common law, but which
have not been declared by statute to be crimes.
State r. Gaster, 45 La. Ann. 636, 12 So. 739;
State V. Depass, 31 La. Ann. 487; State v.

Smith, 30 La. Ann. 846.

Neiv York.— N". Y. Pen. Code, § 2.

07iio.— Mitchell v. State, 42 Ohio St. 383;
Smith r. State, 12 Ohio St. 466, 80 Am. Dec.
355 [.overruling in effect State v. Lafferty,
lapp. (Ohio) 113].

Texas.— Tex. Pen. Code, art. 3; Wolff v.

State, 6 Tex. App. 195; Prindle v. State, 31
Tex. Crim. 551, 21 S. W. 360, 37 Am. St.

Rep. 833.

As to repeal of the common law and re-

vival see supra, III, B, C.

13. Indiana.— Ledgerwood v. State, 134
Ind. 81, 33 N. E. 631; State v. Berdetta,
73 Ind. 185, 38 Am. Rep. 117.

Iowa.— State v. Twogood, 7 Iowa 252.

Louisiana.— La. Rev. Laws ( 1897 ) , § 976.

Minnesota.— Benson v. State, 5 Minn. 19.

OWo.— Baker v. State, 12 Ohio St. 214.

reaias.— Prindle v. State, 31 Tex. Crim.
551, 21 S. W. 360, 37 Am. St. Rep. 833; Cross
V. State, 17 Tex. App. 476; Ex p. Bergen, 14
Tex. App. 52; Robinson v. State, 11 Tex. App.
309 ; Smith v. State, 7 Tex. App. 286. Contra,
under former statute, Frazier i\ State, 39 Tex.
390; Fennell v. State, 32 Tex. 378; State v.

Foster, 31 Tex. 578; Wolff v. State, 6 Tex.
App. 195.

Vermont.— State v. Camley, 67 Vt. 322, 31
Atl. 840.

Virginia.— Houston v. Com., 87 Va. 257,

12 S. E. 385.

United States.— U. S. v. Palmer, 3 Wheat.
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a statute in defining a crime uses terms known to tlie common law, as " break "

or " dwelling-house " in reference to burglary, etc., the terms are to be given their

common-law meaning unless a contrary intention appears." If a statute makes
an act criminal, without prescribing any mode of prosecution or punishment, the

common law prescribes prosecution by indictment and punishment by fine and
imprisonment.^^

B. In the Federal Courts— l. In General. There is no common law of the

United States a? distinguished from the individual states.'* A federal court, how-
ever, when it has jurisdiction of a cause under the constitution and laws of the

United States, •enforces the common law of the state in which it is sitting, and in

determining causes the federal courts may and do resort to the common law and
apply its principles in cases where it is applicable." And the common law is

resorted to in construing the constitution of the United States and acts of con-

gress.^' The code of constitutional and statutory construction which is gradually

formed by the federal courts in the application of the constitution, and the

laws and treaties made in pursuance thereof, has for its basis the common law,

and constitutes a common law resting on national authority.'^

2. Criminal Law. The federal courts have no common-law jurisdiction in

criminal cases, for they can exercise such powers only as are conferred upon them
by act of congress. No act can be punished as a crime against the United States^

(U. S.) 610, 4 L. ed. 471; U. S. v. McGill, 4
Ball. (U. S.) 426, 1 Wash. (U. S.) 462, 26
Fed. Cas. No. 1.5,676, 1 L. ed. 894; In re

Greene, 52 Fed. 104; U. S. v. Wilson, Baldw.
(U. S.) 78, 28 Fed. Caa. No. 16,730; U. S. v.

Coppersmith, 2 Flipp. (U. S.) 546, 4 Fed.

198; U. S. V. Jones, 3 Wash. (U. S.) 209, 26
fed. Cas. No. 15,494.

14. Alabama.— Ex p. Vincent, 26 Ala. 145,

Am. Dec. 60.

Arkansas.— Mary v. State, 24 Ark. 44, 81

Am. Dec. 60.

Georgia.— Long v. State, .12 Ga. 293.

Illinois.— Schwabacher v. People, 165 111.

618, 46 N. E. 809.

Iowa.— State v. Calhoun, 72 Iowa 432, 34

N. W. 194, 2 Am. St. Rep. 252.

Massachusetts.— Com. v. Humphries, 7

Mass. 242.

Michigan.— Pitcher v. People, 16 Mich.
142.

New York.— Quinn v. People, 71 N. Y. 561,

27 Am. Rep. 87; People v. Gates, 15 Wend.
(N. Y.) 159.

Virginia.— Finch v. Com., 14 Gratt. (Va.)

643.

Wisconsin.— NichoUs v. State, 68 Wis. 416,

32 N. W. 543, 60 Am. Rep. 870.

15. Com. V. Chapman, 13 Mete. (Mass.)

68.

16. People V. Folsom, 5 Cal. 373, 379 (where
it is said :* " There is no common law of the

United States, as contradistinguished from
the individual States "

) ; Dawson v. Shaver,

1 Blaekf. (Ind.) 204, 205 (where it is said:
" The common law of England is not in force

in the United States as a federal govern-

ment"); Gatton V. Chicago, etc., R. Co., 95
Iowa 112, 63 N. W. 589, 28 L. R. A. 556
(where it is further held that the common
law was not made a part of the federal law
by the constitutional provision (U. S.

[35]

Const, art. 1, § 8) that the judicial power
shall extend to all cases in law and in equity
arising under the constitution, laws, and
treaties of the United States ; nor by the
provision (U. S. Const, amend. 7) that in .

suits at common law the right of trial by
jury shall be preserved, and no fact tried by
a jury shall be otherwise reexamined by any
court of the United States than according to

the rules of common law) ; Smith v. Alabama,
124 U. S. 465, 8 S. Ct. 564, 31 L. ed. 508;
Wheaton v. Peters, 8 Pet. (U. S.) 691, 8

L. ed. 1055; U. S. v. Hudson, 7 Cranch
(U. S.) 32, 3 L. ed. 259; Swift v. Philadelphia,

etc., R. Co., 64 Fed. 59; Bains v. The James
and Catherine, Baldw. (U. S.) 544, 2 Fed.
Cas! No. 756; U. S. v. Garlinghouse, 4 Ben.
(U. S.) 194, 25 Fed. Cas. No. 15,189, 2 Chic.

Leg. N. 131, 139, 11 Int. Rev. Rec. 11; Lor-
man v. Clarke, 2 McLean (U. S.) 568, 15
Fed. Cas. No. 8,516; U. S. v. New Bedford
Bridge, 1 Woodb. & M. (U. S.) 401, 27 Fed.
Cas. No. 15,867, 10 Law Rep. 127.

17. People V. Folsom, 5 Cal. 373; Higuera
V. U. S., 5 Wall. (U. S.) 827, 18 L. ed. 469;
Doe V. Winn, 5 Pet. (U. S.) 233, 8 L. ed. 108;
Murray v. Chicago, etc., R. Co., 92 Fed. 868,

35 C. C. A. 62 [affirming 62 Fed. 24].

Rules of evidence.— Where no special pro-
vision to the contrary is made by act of

congress, and no special reason requires a
different rule, the common-law rules of evi-

dence govern the action of the federal courts,

including the court of claims. Moore v.

U. S., 91 U. S. 270, 23 L. ed. 346.

18. U. S. V. Wong Kim Ark, 169 U. S.

649, 18 S. Ct. 456, 42 L. ed. 890; Smith v.

Alabama, 124 U. S. 465, 8 S. Ct. 564, 31
L. ed. 508; Minor v. Happersitt, 21 Wall.
(U. S.) 167, 22 L. ed. 627.

19. Smith V. Alabama, 124 U. S. 465, 478, 8
S. Ct. 564. 31 L. ed. 508.

[IV, B, 2]
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unless an act of congress has declared it a crime, and prescribed the punishment
and the court which shall have jurisdiction of the offense.^ But where an act of

congress punishes an offense without defining it otherwise than by giving it a

common-law designation, such as murder, larceny, robbery, etc., the courts look to

the common law for the definition and elements of the offense.^^

C. In the Territories. As a general rule by express adoption, the common
law is the rule of decision in the courts of the territories of the United States,

except in so far as it is inapplicable or inconsistent with acts of congress or of the

territorial legislature.^^

D. In the District of Columbia. The common law and early English
statutes which were adopted by the constitution of Maryland^ are in force in the

District of Columbia, except in so far as they have been expressly or impliedly

abrogated by act of congress.^

V. EVIDENCE AND PEESOMPTIONS.

A. Evidence of Common Law— l. In General. In determining what the

common law is the courts will consider as evidence, although not as conclusive,

Blackstone's and Kent's Commentaiies and other standard works on the sub-

ject ;
^ and will examine and weigh the reasoning of the decisions of the state

and federal courts down to the present time.^* English decisions rendered prior

to July 4, 1776, if they are clear and consistent, while they do not constitute a

part of the common law, are usually considered conclusive evidence of what the

common law is ;
"^ but those rendered after that date, while entitled to great

20. U. S. V. Hudson, 7 Cranch {U. S.) 32,

3 L. ed. 259, holding that in the absence of

an act of congress conferring jurisdiction

the circuit court of the UnilSed States for

the district of Connecticut had no jurisdic-

tion of an indictment for libel of the presi-

dent and congress of the United States in

charging them with having in secret voted
two millions of dollars as a present to Bona-
parte for leave to make a treaty with Spain.

See also U. S. i;. Eaton, 144 U. S. 677, 12

S. Ct. 764, 36 L. ed. 591; Manchester v.

Massachusetts, 139 U. S. 240, 11 S. Ct. 599,

35 L. ed. 159; U. S. (•. Britton, 108 U.. S.

199, 2 S. Ct. 536, 27 L. ed. 698; U. S. v.

Coolidge, 1 Wheat. (U. S.) 415, 4 L. ed. 124;

Peters v. U. S., 94 Fed. 127, 36 C. C. A. 105.

21. U. S. V. Palmer, 3 Wheat. (U. S.) 610,

4 L. ed. 471; U. S. t. McGill, 4 Dall. (U. S.)

426, 1 Wash. (U. S.) 463, 26 Fed. Cas. No.

15,676, 1 L. ed. 894; In re Greene, 52 Fed.

104; U. S. V. Wilson, Baldw. (U. S.) 78, 28

Fed. Cas. No. 16,730; U. S. v. Coppersmith,
2 Flipp. (U. S.) 546, 4 Fed. 198; U. S. v.

Outerbridge, 5 Sawy. (U. S.) 620, 27 Fed.

Cas. No. 15,978.
' 22. Bent v. Thompson, 5 N. M. 408, 23

Pac. 234; Browning v. Browning, 3 N. M.
371, 9 Pac. 677; Leitensdorfer v. Webb, 1

N. M. 34; McKennar v. Winn, 1 Okla. 327,

33 Pac. 582, 22 L. R. A. 501 ; Utah First Nat.

Bank v. Kinner, 1 Utah 100 ; People v. Green,

1 Utah 11; Luhrs c. Hancock, 181 U. S. 567,

21 S. Ct. 567, 45 t. ed. 1005 : Pyeatt v. Pow-
ell, 51 Fed. 551, 10 U. S. App. 200, 2 C. C. A.

367.

23. See supra. Ill, A, note 31.

«4. State V. Cummings, 33 Conn. 260, 89

A«i. Dec. 208; De Forrest v. U. S., 11 App.

[IV, B, 2]

Cas. (D. C.) 458; U. S. v. GriflBn, 6 D. C.

53 (holding the statute of 5 Rich II, e. 7,

as to forcible entry and detainer, to be in

force) ; U. S. v. Guiteau, 1 Mackey (D. C.)

498, 47 Am. Rep. 247; Kendall );. U. S., 12

Pet. (U. S.) 524, 614, 9 L. ed. 1181.

25. Forbes v. Scannell, 13 Cal. 242, 285;
Rouse V. State, 4 Ga. 136, 145: Copley v.

Sanford, 2 La. Ann. 335, 46 Am. Dec. 548.

The civil law may be referred to in order

to illustrate and explain the common law,

but not as authority. Fable v. Brown, 2 Hill

Eq. (S. C.) 378.

26. Lux V. Haggin, 69 Cal. 255, 10 Pac.

674; Forbes v. Scannell, 13 Cal. 242, 285;
State r. Buchanan, 5 Harr. & J. (Md.) 317,

9 Am. Dec. 534.

27. California.— Lux v. Haggin, 69 Cal.

255, 10 Pac. 674; Forbes v. Scannell, 16 Cal.

242, 285.

Georgia.—-Robert v. West, 15 Ga. 122.

Illinois.— Kreitz v. Behrensmeyer, 149 111.

496, 36 N. E. 983, 24 L. R. A. 59.

Maryland.— Koontz v. Nabb, 16 Md. 549;
Bowie V. Duvall, 1 Gill & J. (Md.) 175; State

r. Buchanan, 5 Harr. & J. (Md.) 317, 9 Am.
Dec. 534.

South Carolina.— Jaggers v. . Estes, 2

Strobh. Eq. (S. C.) 343, 358, 49 Am. Dec.

674.

Virginia.— Marks v. Morris, 4 Hen. & M.
(Va.) 463.

Washington.—Sayward v. Carlson, 1 Wash.
29, 23 Pac. 830.

Wyoming.— Oowhick v. Shingle, 5 Wyo. 87,

37 Pae. 689, 63 Am. St. Rep. 17, 25 L. R. A.

608.

United States.— Cathcart v. Robinson, 5

Pet. (U. S.) 264, 8 L. ed. 120; Livingston V.
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respect, are not binding upon us.^ The courts will also, in ascertaining the prin-

ciples of the common law, consider English statutes amendatory or declaratory of

the common law.'** English decisions construing English statutes adopted in the

United States, made prior to their adoption, or prior to the Kevolution, but not

afterward, will generally be followed.^

2. Common Law of Another State or Country. The common law of another

state or country may be proved by the oral testimony of persons who are shown
to be familiar with its jurisprudence,^' or by the books of reports of cases adjudi-

cated in its courts.^ There are now express statutory provisions to such effect in

some states.^

B. Presumption as to Existence. It is well settled in most jurisdictions

that, in the absence of proof to the contrary, the common law is presumed to be
in force, and to be the same as the common law of the forum, in those states

which were originally colonies of England, or carved out of such colonies.^ But

Jefferson, 1 Brock. (IT. S.) 203, 4 Hughes
(U. S.) 606, 15 Fed. Cas. No. 8,411, 4 Hall
L. J. 78, 11 Myers' Fed. Dec. 721 ; Murdock
17. Hunter, 1 Brock. (U. S.) 135, 17 Fed. Cas.
No. 9,941.

See 10 Cent. Dig. tit. " Common Law," § 8.

28. California.— Lux v. Haggin, 69 Cal.

255, 10 Pac. 674.

Illinois.— Kallenbach v. Dickinson, 100 111.

427, 39 Am. Rep. 47.

Maryland.—Greenwood v. Greenwood, 28
Md. 369; Koontz v. McNabb, 16 Md. 549;
Bowie V. Duvall, 1 Gill & J. (Md.) 175.

Massachusetts.— Com. v. York, 9 Mete.
(Mass.) 93, 43 Am. Dec. 373.

United States.— Cathcart v. Robinson, 5
Pet. (U. S.) 264, 8 L. ed. 120.

29. Bull V. Loveland, 10 Pick. (Mass.) 9,

13, where it was said by Shaw, C. J., speak-

ing of an English statute passed subsequent
to the impeachment against Lord Melville in

1807 :
" This act, as a statute, of course has

no authority here, but as strictly declaratory
law it is entitled to weight."

30. Cathcart v. Robinson, 5 Pet. (U. S.)

264, 280, 8 L. ed. 120, where it was said by
Chief Justice Marshall :

" The rule which
has been uniformly observed by this court in

construing statutes is to adopt the construc-

tion made by the courts of the country by
whose Legislature the statute was enacted.

This rule may be susceptible of some modifi-

cation, when applied to British statutes which
are adopted in any of these States. By adopt-

ing them they become our own as entirely as

if they had been enacted by the Legislature
of the State. The received construction in

England at the time tKey are admitted to

operate in this country— indeed, to the time
of our separation from the British empire—
niay very properly be considered as accom-
panying the statutes themselves, and forming
an integral part of them. But however we
may respect subsequent decisions, and cer-

tainly they are entitled to great respect, we
do not admit their absolute authority. If

the English courts vary their construction of
a statute which is common to the two coun-
tries, we do not hold ourselves bound to

fluctuate with them." See also Baltimore v.

Williams, 6 Md. 235 ; Bowie v. Duvall, 1 Gill

& J. (Md.) 175; Livingston v. JeflFerson, 1

Brock. (U. S.) 203, 4 Hughes (U. S.) 606,

15 Fed. Cas. No. 8,411, 4 Hall L. J. 78, 11

Myers' Fed. Dec. 721. And see, generally.

Statutes.
31. Illinois.— McDeed v. McDeed, 67 111.

545; Merritt v. Merritt, 20 III. 65.

Iowa.— Greasons v. Davis, 9 Iowa 219.

Massachusetts.— McRae v. Mattoon, 13

Pick. (Mass.) 53.

Michigan.— Morrissey v. People, 11 Mich.
327 ; People v. Lambert, 5 Mich. 349, 72 Am.
Dec. 49.

New York.— Kenny v. Clarkson, 1 Johns.

(N. Y.) 385, 3 Am. Dec. 336.

Vermont.— Woodbridge v. Austin, 2 Tyler
(Vt.) 364, 4 Am. Dec. 740.

32. Ames v. McCamber, 124 Mass. 85;
Cragin v. Lamkin, 7 Allen (Mass.) 395.

33. See Mass. Rev. Laws (1902), c. 175,

§ 76; Mich. Comp. Laws (1897), c 10,174;

Minn. Stat. (1894), § 5716; Nebr. Comp. Laws
(1901), § 5954; N. Y. Code Civ. Proc. § 942;
N. D. Rev. Codes (1899), § 5690; Bates

Anno. Stat. (Ohio, 1900), § 5244; Wis. Stat.

(1898), § 4138.

Judicial notice.—• In West Virginia the
courts take judicial notice of the law of

another state or country, and may consult

books and consider testimony. W. Va. Const,

art. 13, § 4. Contra, in Minnesota, Crandall
V. Great Northern R. Co., 83 Minn. 196, 86
N. W. 10, 83 Am. St. Rep. 466.

34. Alabama.—-Wilkinson v. Buster, 124
Ala. 574, 26 So. 940; Birmingham Water
Works Co. V. Hume, 121 Ala. 168, 25 So. 806,

77 Am. St. Rep. 43; Peet v. Hatcher, 112 Ala.

514, 21 So. 711, 57 Am. St. Rep. 45; Gluck
V. Cox, 75 Ala. 310; Bradley c. Harden, 73

Ala. 70 ; Irwin v. Bailey, 72 Ala. 467 ; Evans
V. Covington, 70 Ala. 440; CaJ^alan r. Mon-
roe, 70 Ala. 271; Danner v. Brewer, 69 Ala.

191 ; Snow v. Schomacker Mfg. Co., 69 Ala.

Ill, 44 Am. Rep. 509; Hawley v. Bibb, 69
Ala. 52; McAnally v. O'Neal, 56 Ala. 299;
Haden v. Ivey, 51 Ala. 381 ; Walker v. Walker,
41 Ala. 353 ; Howard v. Gilbert, 39 Ala. 726

;

Rutledge v. Townsend, 38 Ala. 706; Mc-
Dougald V. Carey, 38 Ala. 320; Borum v.

[V.B]
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the preeamption does not apply to those states which, prior to becoming members
of toe Union, were, like Florida, Louisiana, and Texas, not subject to the laws

King, 37 Ala. 606; Connor v. Trawick, 37
Ala. 289, 79 Am. Dec. 58 ; Foster v. Glazener,

27 Ala. 391; Ruse v. Harris, 27 Ala. 301;
Ellis V. White, 25 Ala. 540 ; Hinson v. Wall,
20 Ala, 298; Averett v. Thompson, 15 Ala.

678; Beall v. Williamson, 14 Ala. 55; Inge
«. Murphy, 10 Ala. 885; Miller v. Mclntyre,

9 Ala. 638; Shepherd v. Nabors, 6 Ala. 631;

Mims V. Georgia Bank, 2 Ala. 294; Dunn v.

Adams, 1 Ala. 527, 35 Am. Dec. 42; Good-
man V. Griffin, 3 Stew. (Ala.) 160.

Arkansas.— St. Louis I. M., etc., R. Co. v.

Brown, 67 Ark. 295, 54 S. W. 865; Eureka
Springs R. Co. vi. Timmons, 51 Ark. 459, 11

S. W. 690 ; Thorn v. Weatherly, 50 Ark. 237,

7 S. W. 33; Peel v. January, 35 Ark. 331, 37

Am. Rep. 27 ; Hydrick v. Burke, 30 Ark. 124

Newton v. Cocke, 10 Ark. 169.

California.— Hickman v. Alpaugh, 21 Cal

225; Norris v. Harris, 15 Cal. 226; Thomp
son V. Monrow, 2 Cal. 99, 56 Am. Dec. 318,

But see Marsters v. Lash, 61 Cal. 622.

Georgia.— Charleston, etc., R. Co. v. Mil
ler, 113 Ga. 15, 38 S. E. 338; Pattillo v. Alex-

ander, 96 Ga. 60, 22 S. E. 646, 29 L. R. A
616; Woodruff v. Saul, 70 Ga. 271; Selma
R., etc., R. Co. V. Lacy, 43 Ga. 461 ; Eubanks
V. Banks, 34 Ga. 407.

JiJinois.— Julliard v. May, 130 111. 87, 22

N. E. 477; Tinkler v. Cox, 68 111. 119; Crouch
V. Hall, 15 111. 263 ; Sealing v. KnoUin, 94 111.

App. 443; Selz v. Guthman, 62 111. App. 624;

Lipe V. McClevy, 41 111. App. 59; Miller v.

MacVeagh, 40 111. App. 532; Van Ingen v.

Brabrook, 27 111. App. 401 ; Hanchett v. Rice,

22 111. App. 442.

Indiana.— Baltimore, etc., R. Co. v. Jones,

158 Ind. 87, 62 N. E. 994 ; Buchanan v. Hub-
bard, 119 Ind. 187, 21 N. E. 538; Supreme
Council, etc. v. Garrigus, 104 Ind. 133, 3

N. E. 818, 54 Am. Rep. 298; Rogers v. Zook,

86 Ind. 237; Robards v. Marley, 80 Ind. 185;
Smith V. Peterson, 63 Ind. 243; Patterson v.

Carrell, 60 Ind. 128; Lichtenberger v. Gra-
ham, 50 Ind. 288; Schurman v. Marley, 29
Ind. 458 ; Smith v. Muncie Nat. Bank, 29 Ind.

158; Buckinghouse v. Gregg, 19 Ind. 401;
Crake v. Crake, 18 Ind. 156; Mendenhall v.

Gateley, 18 Ind. 149; Johnson v. Chambers,
12 Ind. 102 ; Blystone v. Burgett, 10 Ind. 28,

68 Am. Dec. 658; Trimble v. Trimble, 2 Ind.

76; Titus v. Scantling, 4 Blackf. (Ind.) 89;
Stout V. Wood, 1 Blackf. (Ind.) 71. Com-
pare Blystone v. Burgett, 10 Ind. 28, 68 Am.
Dec. 658.

Iowa.— Holmes v. Mallett, Morr. ( Iowa

)

82.

Kansas.— St. Louis, etc., R. Co. Weaver,
35 Kan. 412, 11 Pac. 408, 54 Am. Rep. 176.

Kentucky.— Miles v. Collins, 1 Mete. (Ky.)

308; Cope v. Daniel, 9 Dana (Ky.) 415; Ches-

apeake, etc., R. Co. V. Hanwer, 23 Ky. L. Rep.

1846, 66 S. W. 375.

Louisiana.— Rush v. Landers, 107 La. 549,

32 So. 95, 57 L. R. A. 353.

[V.B]

Maine.— Carpenter v. Grand Trunk R. Co.,

72 Me. 388, 39 Am. Rep. 340. But see

Owen V. Boyle, 15 Me. 147, 32 Am. Dec.
143.

Maryland.— State v. Pittsburgh, etc., R.
Co., 45 Md. 41.

Massachusetts.— Harvey v. Merrill, 150
Mass. 1, 22 N. E. 49, 15 Am. St. Rep. 159, 5

L. R. A. 200; Thurston v. Pereival, 1 Pick.
(Mass.) 415. And see.Legg v. Legg, 8 Mass.
99.

Michigan.— Schroeder v. Boyce, 127 Mich.
33, 86 N. W. 387; Ellis v. Maxsom, 19 Mich.
186, 2 Am. Rep. 81 ; Crane v. Hardy, 1 Mich.
56.

Minnesota.— Engstrand v. Kleffman, 86
Minn. 403, 90 N. W. 1054; Crandall v. Great
Northern R. Co., 83 Minn. 190, 86 N. W. 10,

85 Am. St. Rep. 458; Mohr r. Miesen, 47
Minn. 228, 49 N. W. 862; Brimhall v. Van
Campen, 8 Minn. 13, 82 Am. Dee. 118; Cooper
V. Eeaney, 4 Minn. 528.

Missouri.— Edwards Brokerage Co. v.

Stevenson, 160 Mo. 516, 61 S. W. 617; Meyer
V. McCabe, 73 Mo. 236; Morrissey v. Wiggins
Ferry Co., 47 Mo. 521; Lucas v. Ladew, 28
Mo. 342; Houghtaling 1-. Ball, 19 Mo. 84, 59
Am. Dec. 331; Warren v. Lusk, 16 Mo. 102;
Wilson V. Cockrill, 8 Mo. 1 ; Gaylord v. Dur-
yea, 95 Mo. App. 574, 69 S. W. 607; Davis
V. Cohn, 85 Mo. App. 530'; American Oak
Leather Co. v. Wyeth Hardware, etc., Co., 57

Mo. App. 297; Roll v. St. Louis, etc., Smelt-

ing, etc., Co., 52 Mo. App. 60; White v.

Chancy, 20 Mo. App. 389. Compare Bain v.

Arnold, 33 Mo. App. 631.

yeuodo.—Matter of Clark, 17 Nev. 124, 28
Pac. 238.

New York.— Paterson First Nat. Bank v.

National Broadway Bank, 156 N. Y. 459, 51

N. E. 398, 42 L. R. A. 139; Meadville First

Nat. Bank v. New York Fourth Nat. Bank,
77 N. Y. 320, 33 Am. Rep. 618; People v.

Brady, 56 N. Y. 182 ; Bradley v. Mutual Ben.

L. Ins. Co., 3 Laus. (N. Y.) 341; White v.

Knapp, 47 Barb. (N. Y.) 549; Wright v.

Delafleld, 23 Barb. (N. Y.) 498; Pomeroy
f. Ainsworth, 22 Barb. (N. Y.) 118; Wiehle r.

Schwarz, 54 N. Y. Super. Ct. 169; Graves v.

Cameron, 9 Daly (N. Y.) 152; Cahill Iron

Works V. Pemberton, 27 N. Y. Suppl. 927, 30

Abb. N. Cas. (N. Y.) 450; Waldron v. Ritch- .

ings, 3 Daly (N. Y.) 288, 9 Abb. Pr. N. S.

(N. Y.) 359; Throop v. Hatch, 3 Abb. Pr.

(N. Y.) 23; Abell v. Douglass, 4 Den. (N. Y.)

305; Holmes v. Broughton, 10 Wend. (N. Y.)

75, 25 Am. Dee. 536; Sherrill i. Hopkins, 1

Cow. (N. Y.) 103.

North GwroUna.— Chicago State Bank v.

Carr, 130 N. C. 479, 41 S. E. 876; Terry v.

Robbins, 128 N. C. 140, 38 S. E. 470, 83

Am. St. Rep. 663; Gooch v. Faucett, 122 N. C.

270, 29 S. E. 362, 39 L. R. A. 835; Brown
V. Pratt, 56 N. C. 202; Griffin v. Carter, 40

N. C. 413.
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of England, but to a different system of law ;
^ nor iu the Creek Nation or the

Indian Territory.^' It is also presumed in the absence of proof to the contrary

that the common law prevails in Canada and other British colonies.*' The pre-

sumption has also been extended to foreign countries not colonies of England,^

but the better opinion is to the contrary.®

COMMON-LAW CHEAT. A fraud wrought by some false symbol or token, of

a nature against which common prudence cannot guard, to the injury of any pecu-

niary interest;^ the fraudulent obtaining the property of another by any deceit-

ful and illegal practice or token (short of felony) which affects or may affect the

public.^ (See Cheat ; False Personation.)
COMMON-LAW JURISDICTION. Jurisdiction as appertained to the common

law of England, as administered through her Courts;^ jurisdiction to try and

Oregon.— Cressey v. Tatom, 9 Oreg. 541

;

Goodwin v. Morris, 9 Oreg. 322.

PennsyVvcmia.— Brown v. Camden, etc., K.
Co., 83 Pa. St. 316.

Vermont.— State v. Shattuck, 69 Vt. 403,

38 Atl. 81, 60 Am. St. Eep. 936, 40 L. R. A.
428.

Wisconsin.— Walsh v. Dart, 12 Wis. 635;
Rape V. Heaton, 9 Wis. 328, 76 Am. Dec. 269.

See 10 Cent. Dig. tit. " Common Law," § 14.

Law merchant.—-This presumption exists

as to the law merchant, which is a part of

the common law. Donegan v. Wood, 49 Ala.

242, 20 Am, Rep. 275; Hudson v. Matthews,
Morr. (Iowa) 94; Richards v. Barlow, 140
Mass. 218, 6 N. E. 68. Compare, however, Al-

ford V. Baker, 53 Ind. 279; Smith v. Muncie
Nat. Bank, 29 Ind. 158.

Scotland.— It was held in Massachusetts
that it would be presumed, iu the absence of

proof to the contrary, that the commercial
law of Scotland was the same as that of

Massachusetts. Chase v. Alliance Ins. Co., 9
Allen (Mass.) 311.

35. Alabama.— Castlemau v. Jeffries, 60
Ala. 380.

Arkansas.— Brown v. Wright, 58 Ark. 20,

22 S. W. 1022, 21 L. R. A. 467; Garner v.

Wright, 52 Ark. 385, 12 S. W. 785, 6 L. R. A.
715.

California.— Marsters v. Lash, 61 Cal. 622

;

Norris v. Harris, 15 Cal. 226.

Missouri.— Sloan v. Torry, 78 Mo. 623;
Flato V. Mulhall, 72 Mo. 522 ; Clark v. Barnes,

58 Mo. App. 667.

New York.— \Vhitford v. Panama R. Co.,

23 N. Y. 465.

VtUted States.— Davison v. Gibson, 56 Fed.

443, 12 U. S. App. 362, 5 C. C. A. 543.

36. Johnson v. State, 60 Ark. 308, 30 S. W.
31 ; Garner V. Wright, 52 Ark. 385, 12 S. W.
785, 6 L. R. A. 715; Du Val v. Marshall, 30

Ark. 230; James v. James, 81 Tex. 373, 16

S. W. 1087 ; Davison v. Gibson, 56 Fed. 443,

12 U. S. App. 362, 5 C. C. A. 543. Compare
Pyeatt v. Powell, 51 Fed. 551, 10 U. S. App.
200, 2 C. C. A. 367.

37. Dempster v. Stephen, 63 111. App. 126.

Contra, Owen v. Boyle, 15 Me. 147, 32 Am.
Dec. 143.

38. In re High, 2 Dougl. (Mich.) 515;
Mexican Cent. R. Co. v. Mitten, 13 Tex. Civ.

App. 653, 36 S. W. 282.

39. Savage v. O'Neil, 44 N. Y. 298 [re-

versing 42 Barb. (N. Y.) 374]; Matter of

Hall, 61 N. Y. App. Div. 266, 70 N. Y. Suppl.

406 (holding that the court would take judi-

cial notice that the common law was not, and
never had been, in force in France, so as to

render valid a common-law marriage entered

into there).

1. 1 Bishop Crim. L. § 571; 2 Wharton
Crim. L. § 1116 [quoted in State v. Renick,

33 Oreg. 584, 586, 56 Pac. 275, 72 Am. St.

Rep. 758, 44 L. R. A. 266].

2. 2 Russell Crimes 613 [quoted in State

V. Renick, 33 Oreg. 584, 586, 56 Pac. 275,

72 Am. St. Rep. 758, 44 L. R. A. 266].

Absence of symbol or token.— Under this

definition, the cheat need not necessarily be

accomplished through the use of a symbol

or token. State v. Renick, 33 Oreg. 584, 586,

56 Pac. 275, 72 Am. St. Rep. 758, 44 L. R. A.

266.

Distinguished from other cheats.
—

" But,

whatever may be the rule and definition

touching the common-law cheat, the stat-

utes of England early began to distinguish

between the different species of cheat, and

to carve out a distinct offense for obtaining

money or property by falsely personating

another. Such an offense has been widely

adopted in the American states. . . . The
crime known to our statute is much the

same as that constituted by 33 Hen. VIII,

which extended the common-law cheat so as

to include one accomplished through the use

of a false privy token or counterfeit letter.

The two offenses are defined, however, and
made separate and distinct, by statute, so

that there need be no longer a question, as

under the common law, as to whether, in the

false personation of another, the person en-

gaging in the deceit is himself a false

token." State v. Renick, 33 Oreg. 584, 588,

56 Pac. 275, 72 Am. St. Rep. 758, 44 L. R. A.
266 [quoting Hill's Annot. Laws (1892),

§§ 1372, 1776, 1777].
3. Matter of Conner, 39 Cal. 98, 100, 2

Am. Rep. 427.

[V, B]
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decide causes which were cognizable by the Courts of law, under wliat is known
as the common law of England.* (See Aliens ; Courts.)

COMMON-LAW OFFENSE. Any practice which has a tendency to injure the
public morals.^ (See, generally, Criminal Law.)

COMMON-LAW PROCEDURE ACTS. Three acts of parliament, passed in the
years 1852, 1854, and 1860, respectively, for the amendment of tiie procedure in
the common-law courts."

COMMON LAWYER. A lawyer learned in the common law.' (See, generally.
Attorney and Client.)

Common learning. Familiar law or doctrine.^

COMMON LODGING HOUSE. A lodging house kept by somebody for the pur-
pose of profit, and open to all comers whether of a certain class or not.' (See,
generally, Innkeepers.)

COMMONLY SAID. It is commonly the legal opinion.'"

COMMON MOB. A riot." (See, generally, Eiot.)
COMMON NECESSITY AND INTEREST. An inherent political right, enjoyed

by the state and pertaining to sovereignty, to appropriate the property of indi-
yiduals to the great necessities of the whole community where suitable provision
is made for compensation.'^ (See, generally, Eminent Domain.)

Common night-walkers.'^ Such persons as are in the habit of being out at
night for some wicked purpose ; " those who are abroad during the night and
sleep by day, and of suspicious appearance and demeanor ;'5 those who eave-
drop men's houses, cast men's gates, carts and the like into ponds or commit
other outrages or misdemeanors in the night, or shall be suspected of pilfer-
ing or otherwise like to disturb the peace, or that be persons of ill-behavior or

4. Matter of Conner, 39 Cal. 98, 100, 2
Am. Rep. 427 [quoted in Dean, Petitioner,

83 Me. 489, 496, 22 Atl. 385, 13 L. R. A.
229].
The third section of the act of congress of

April 14, 1802, confers power upon " every
Court of Record in any individual State hav-
ing common law jurisdiction, and a seal and
clerk or prothonotary." Matter of Conner,
39 Cal. 98, 100, 2 Am. Rep. 427, where it is

said that in a " large class of cases the
County Court exercises ' common law juris-

diction,' as effectually for the purposes of

the trial, as if the action had been origi-

nally brought in that Court. It has not
' common law jurisdiction ' in all cases ; that
is to say, it has not jurisdiction over all

classes of common law actions or proceed-
ings."

5. Jenks v. Turpin, 13 Q. B. D. 505, 515,
15 Cox C. C. 486, 49 J. P. 20, 53 L. J. M. C.

161, 50 L. T. Rep. N. S. 808 [quoting Rex r.

Rogier, 1 B. & C. 272, 2 D. & R. 431, 25
Rev. Rep. 393, 8 E. C. L. 117].

Also defined as " oflfences which especially

affect the Commonwealth are those against
the public policy or economy." 4 Bl. Comm.
162 [quoted in Com. v. McHale, 97 Pa. St.

407, 408].

6. The common-law procedure act of 1852
is 15 & 16 Vict. c. 76; that of 1854, 17 & 18

Vict. c. 125; and that of 1860, 23 & 24
Vict. c. 126. Black L. Diet.

7. Burrill L. Diet.

lUustrations of use of term.— " Doubtless

a good common lawyer is the best expositor

of such clauses." Burrill L. Diet, [citing
Hale Hist. Com. L. 91]. And see 1 Pollock
& M. Hist. Eng. L. 157, where it is said:
" It is long before the lawyers of the tem-
poral courts will bear the title common
lawyers, or oppose ' the common law ' to the
law of holy church."

8. Black L. Diet.

9. Booth V. Ferrett, 25 Q. B. D. 87, 89, 55
J. P. 7, 59 L. J. M. C. 136, 63 L. T. Rep.
N. S. 346, 38 Wkly. Rep. 718.

10. O'Donnell v. Glenn, 9 Mont. 452, 461,
23 Pac. 1018, 8 L. R. A. 629.

11. "The difference between a rebellious

mob and a common mob is, that the first is

high treason, the latter a riot; the mob
wants a universality of purpose to make it

a rebellious mob, or treason." Harris r.

York Mut. Ins. Co., 50 Pa. St. 341, 350
[quoting Angell Ins. § 136].

12. Butte, etc., R. Co. v. Montana Union
R. Co., 16 Mont. 504, 536, 41 Pac. 232, 50
Am. St. Rep. 508, 31 L. R. A. 298.

13. Words having a technical meaning in

the law. State v. Russell, 14 R. I. 506.

14. Watson v. Carr, 1 Lewin C. C. 6

[quoted in State v. Dowers, 45 N. H. 543,

544].

It is a common-law ofiense as well as an
oflfense under the statute to be a common
night-walker. State v. Dowers, 45 K. H. 543,

544; State v. Russell, 14 R. I. 506.

15. Bouvier L. Diet.; 2 Hawkins P. C.

c. 8, § 38, c. 10, §§ 34, 58, c. 12, § 20
[quoted in State v. Dowers, 45 N. H. 543,

544].
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of evil fame or report generally, or that shall keep company with any such,

or with other suspicious persons in the night.'* (See, generally. Lewdness;
Peostitution.)

COMMON PLACE. Common Pleas," g-. v.

Common pleas. The name of a court of record having general original

jurisdiction in civil suits ;'^ such pleas or actions as are brought by private per-

sons against private persons, or by the government where the cause of action is

of a civil nature." (See Common Place ; Courts.)

Common property, a community of interest which, in earlier times, the

people enjoyed in the ground, or its fruits, until the same was appropriated to

jndividual use or ownership.^ (See Common Lands ; Husband and Wife ; Joint

Tenancy ; Partnership ; Tenancy in Common.)
Common repute. The prevailing belief in a certain community.^'

Common rule ex parte. Words sometimes added to the word " referred,"

by the clerk when entering an agreement to refer upon the docket.^ (See, gen-

erally, Kbfbeences.)
Commons. See Common Lands.

16. State v. Dowers, 45 N. H. 543, 544 other designations or names. But these are
[quoting 1 Burns Justice 765]. generally not of the nature of Common

17. The English court of common pleas is Pleas, but special matters of jurisdiction"],

sometimes so called in the old books. Black 30. 2 Bl. Comm. 3.

L. Diet. 21. Sexton v. Hollis, 26 S. C. 231, 1 S. E.

18. Black L. Diet. 893 [quoted in Brown v. Foster, 41 S. C.

19. Dallett v. Peltus, 7 Phila. (Pa.) 627. 118, 121, 19 S. B. 299].

So called to distinguish them from pleas 22. Billington v. Sprague, 22 Me. 34, 44.

of the crown in England. Bouvier L. Diet, where it is said :
" This addition would be

[quoted in Dallett v. Feltus, 7 Phila. (Pa.) unintelligible to all such as were not con-

627, 628, where it is said :
" It is true, versant with such entries. A common rule

' Common Pleas ' is a descriptive name, or was one in which it was agreed, that a ma-
designation of a distinctive court with us, jority should decide in case of necessity;

and has jurisdiction of common law pleas, and em parte meant, that the referees should

and several things not belonging to, or proceed, if one of the parties, upon being

within the jurisdiction of other courts with duly notified, should not appear."
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}^f>v Abusive or Insulting Language Generally, see Disoederlt Conduct.
General Matters Eelating to Criminal Law and Criminal Procedure, see
Criminal Law.

L NATURE AND ELEMENTS OF THE OFFENSE.

A. Definition. A common scold is a quarrelsome woman whose conduct is a
public nuisance to her neighborhood.'

B. As Regarded by Courts. The rigor of the common-law punishment
for this offense met with much disfavor by the courts at an early day, and its

recognition as a public offense has been so limited that it has been argued that it

is now obsolete;^ but the courts have usually held it to be indictable as a com-
mon nuisance.*

C. Necessity of Continuity. This offense being but a species of nuisance,
the element of continuity is essential. It is therefore necessary to prove the habit
or practice of scolding.^

1. 4 Bl. Comm. 168; Jacob L. Diet. court, per Cranch, C. J., said: " The oflfence

Other definitions are: "A person addicted is not obsolete, and cannot become obsolete
to the habit or practice of abusive language so long as a coraraon scold is a common
or vituperation, in places and modes ren- nuisance." Contra, Com. v. Hutchison, 5
dering it a disturbance to the neighborhood, Pa. L. J. Rep. 321, 3 Am. L. Reg. 114
and a public annoyance." Abbott L. Diet. [overruled in Com. v. Mohn, 52 Pa. St. 243,

" One who, by the practice of frequent 91 Am. Dec. 153] which denied the indiet-

scolding, disturbs the neighborhood." Black ability, principally on the ground of the un-
L. Diet, [citing Bishop Crim. L. § 147]. certainty of the punishment.
"A quarrelsome, brawling, vituperative As to the unreasonableness of holding

person." Black L. Diet. women liable to punishment for a too free
By statute.— In very few states of the use of their tongues the court, per Woodwari,

United States has this common-law offense C. J., in Com. v. Mohn, 52 Pa. St. 243, 246, 91
been recognized or modified by statute. Com. Am. Dec. 153, say: "It is enough to say
V. Foley, 99 Mass. 497, construing Mass. Gen. that the common law, which is the expressed
Stat. (1868), c. 165, § 28; and cases cited wisdom of ages, adjudges that it is not un-
infra, note 2 et seq. reasonable. . . . The argument drawn from

2. James v. Com., 12 Serg. & R. (Pa.) the indelicacy and unreasonableness of such
220. a prosecution of a female should be ad-

3. Baker v. State, 53 N. J. L. 45, 20 Atl. dressed, therefore, to the legislature rather
858; State v. Bllar, 12 N. C. 267; Com. v. than to the courts, for courts of justice who
Mohn, 52 Pa. St. 243, 91 Am. Dec. 153

;

declare rather than make law, are insensible

James v. Com., 12 Serg. & R. (Pa.) 220; to all considerations of gallantry."

U. S. V. Royall, 3 Cranch C. C. (U. S.) 620, 4. Baker v. State, 53 N. J. L. 45, 20 Atl.

27 Fed. Cas. No. 16,202, in which case the 858. To the same effect see Com. v. Foley,

[I, A] 393
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D. Anger as an Element. To constitute this offense it is not necessary

that the scolding be done in anger or turbulence.'

II. PROSECUTION FOR THE OFFENSE.

A. Indictment.' Inasmuch as the offense does not consist of a single act,

but in a habitual course of conduct,'' it is sufficient that the indictment charge
one generally as a " common scold "

;
^ and the technical words " common scold "

are usually held to be necessary." It is usual '" and in some instances held

to be necessary" that the indictment conclude "to the common nuisance,"

etc.

B. Evidence— l. Admissibility. Upon tlie trial of one charged with being
a common scold evidence of particular instances of scolding is admissible,^^ and
in a trial for the analogous offense of " common brawling " such evidence was
held to be admissible, although the words M-ere used in defendant's own house and
addressed to certain persons only.'^ Evidence of defendant's good reputation is

admissible in defense of such action."

2. Sufficiency. In an action of this character it is sufficient to prove gen-
erally that defendant is always scolding '^ or using such language so publicly as to

become a nuisance.'^

C. Punishment. The punishment for a common scold is by fine and impris-

onment at the discretion of the court, the old common-law punishment by the

99 Mass. 497, which case was, however, upon
an analogous statutory offense.

Question for jury.— As to whether the

scoldings of defendant have been of such

frequency as to constitute a habit, and
whether the habit has been exercised in such

a manner as to disturb the public peace, are

questions for the jury alone. Baker v. State,

53 N. J. L. 45, 20 Atl. 858.

5. U. S. V. Royall, 3 Cranch C. C. (U. S.)

620, 27 Fed. Cas. No. 16,202.

6. See, generally. Indictments and In-

FOEMATIONS.
Forms of indictment for this offense may

be found set out in whole, in part, or in sub-

stance in Com. v. Mohn, 52 Pa. St. 243, 91

Am. Dec. 153; XJ. S. v. Royall, 3 Cranch

C. C. (U. S.) 618, 27 Fed. Cas. No. 16,201;

Rex V. Foxby, 6 Mod. 11; Rex v. Cooper, 2

Str. 1246; Rex v. Taylor, 2 Str. 849; Haw-
kins P. C. bk. 1, c. 75, § 5.

7. Baker v. State, 53 N. J. L. 45, 20 Atl.

858 icitvng Hawkins P. C. bk. 2, c. 25, § 61].

8. Com. V. Pray, 13 Pick. (Mass.) 359;

Baker v. State, 53 N. J. L. 45, 20 Atl. 858;

U. S. V. Royall, 3 Cranch C. C. (U. S.) 618,

27 Fed. Cas. No. 16,201; Rex v. Urlyn, 2

Saund. 308; J'Anson v. Stuart, 1 T. R.

748.

Reason for rule.—^As it is the general prac-

tice and not the particular acts which con-

stitute the offense, the acts go to make up
the evidence of the crime itself, and it is

never necessary in pleading to set forth the

evidence. Com. v. Pray, 13 Pick. (Mass.)

359. And see Hawkins P. C. bk. 2, e. 25,

§ 61, where it is said: "It is an Offence

of a complicated Nature, consisting in the

Repetition of divers Acts in Disturbance of

the common Peace, all of which it would be
too prolix to enumerate in the Indictment."

9. Com. V. Pray, 13 Pick. (Mass.) 359;
U. S. V. Royall, 3 Cranch C. C. (U. S.) 618,

27 Fed. Cas. No. 16,201; Rex v. Foxby, 6

Mod. 11; Rex v. Cooper, 2 Str. 1246 (where
judgment was arrested after verdict because
of their omission) ; Rex v. Taylor, 2 Str. 849.

Contra, Com. v. Mohn, 52 Pa. St. 243, 244,

91 Am. Dec. 153, where the indictment
charged defendant with " intending the

morals . . . of . . . citizens of this Com-
monwealth to debauch and corrupt, openly
and publicly . . . , in the public highways,
wicked, scandalous and infamous words did

utter, in the hearing of the citizens, of the
said Commonwealth and to their manifest
corruption and subversion, and to the com-
mon nuisance," etc.

Two cannot be jointly indicted as common
scolds. Reg. V. Hodson, (Trin. T. ) 6 Ann.
[cited in Rex v. Philips, 2 Str. 921].

10. Baker i'. State, 53 N. J. L. 45, 20
Atl. 858; Com. r. Mohn, 52 Pa. St. 243, 91

Am. Dec. 143.

11. Rex V. Cooper, 2 Str. 1246; Hawkin?
P. C. bk. 1, c. 75, § 5.

12. U. S. V. Royall, 3 Cranch C. C. (U. S.)

020, 27 Fed. Cas. No. 16,202.

13. Com. r. Foley, 99 Mass. 497.

14. Baker v. State, 53 N. J. L. 45, 47, 20
Atl. 858, where it is said :

" In cases like the

present, where guilt implies the notorious
practice of a vicious habit, a general repu-

tation of a contrary disposition seems to be
direct evidence of innocence, and therefore

entitled to the greater weight."
15. J'Anson v. Stuart, 1 T. R. 748.

16. Com. V. Foley, 99 Mass. 497.

[II, C]
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ducking stool being obsolete," and the court may also require a bond to keep the
peace.^^

Common sense. Sound practical judgment ; that degree of intelligence and
reason, as exercised upon the relations of persons and things and the ordinary
affairs of life, which is possessed by the generality of mankind, and which would
suffice to direct the conduct and actions of the individual in a manner to agree
with the behavior of ordinary persons.''

>

Common SEEJEANT. a judicial otficer attached to the corporation of the city

of London.^
Common tool. Some simple instrument used by the hand."

Common weal. The common good ; the public welfare.*

Commonwealth. See States.

COMMONWEALTH'S ATTORNEY. See Peoseouting Attokneys.
Commorancy. See Domicile.
COMMORANT. See Domicile.
COMMORIENTES. Persons dying together or simultaneously

;

" persons dying
together in the same place, or from the same cause.^ (See, generally. Death.)

Commote. Half a cantred or hundred in Wales, containing fifty villages

;

also a great seignory or lordship, and may include one or divers manors.'

COMMOTUMi In old English law, a Commote,^ q. v.

COMMUNANCE. See Commonance.
COMMUNARE. In old English law, to common ; to enjoy the right of

common.' (See. generally. Common Lands.)
COMMUNADTE. In old English law. Commonalty,'" q. v.

Commune, a self-governing town or village. In old French law, it signified

any municipal corporation ; and in old English law, the Commonalty, q. v., or

common people.''

COMMUNE CONCILIUM REGNI. The common council of the realm.'^

Commune forum. The common place of justice ; the seat of the principal

courts, especially those that are fixed.'^

17. Com. V. Mohn, 52 Pa. St. 243, 91 Am. 7. Black L. Diet, [citing Coke Litt. 5].

Dec. 153; James v. Com., 12 Serg. & R. (Pa.) 8. Burrill L. Diet.

220; U. S. V. Royall, 3 Cranch C. C. (U. S.) 9. Burrill L. Diet.,

620, 27 Fed. Cas. No. 16,202. 10. Burrill L. Diet.

18. U. S. V. Royall, 3 Cranch C. C. (U. S.) H- Black L. Diet. See also Coke Inst.

620, 27 Fed. Cas. No. 16,202. 540 [quoted in Bernard's Tp. v. Allen, 61

As to sureties to keep the peace see N. J. L. 228, 234, 39 Atl. 716], where it is

Bbeach of the Peace, 5 Cye. 1028. said: "Here 'commune' is taken for ' peo-

1. Black L. Diet. pie ' so as ' tout le commune ' is taken here
" Common sense is an important element in for ' all the people,' and this is proved by

the administration of justice, and perhaps an the sense of the words, for Magna Charta
indispensable element in its successful ad- was not granted to the commons of the realm,

ministration." Wright v. State, 69 Ind. 163, but generally to all the subjects of the realm,

165, 35 Am. Rep. 212. to those of the clergy and those of the nobil-

2. Brown L. Diet. ity and to the commons also, and that ' com-
3. Lenoir v. Weeks, 20 Ga. 596, 597, where mune ' in this place signifieth ' people.' . . .

it was said : "And we are entirely satisfied So, ' a la commune ' here signifieth not to

that a lawyer's library are not common tools the commons of the realm, but to the people

of trade." of the whole realm."
4. Burrill L. Diet. Commune was the name given to the com-
The law favoureth things for the common mittee of the people in the French revolution

weal. Burrill L. Diet, [quoting Finch Law, of 1793; and again, in the revolutionary up-

bk. 1, c. 3, num. 53]. rising of 1871, it signified the attempt to es-

5. Sweet L. Diet. tablish absolute self-government in Paris,

The term is applied to persons who perish or the mass of those concerned in the at-

by a common calamity (shipwreck, massacre, tempt. Black L. Diet.

etc.), so that it cannot be ascertained which 12. One of the names of parliament. Bur-

died first. Sweet L. Diet. rill L. Diet, [citing 1 Bl. Comm. 148].

6. Adams Gloss. 13. Burrill L. Diet.

[II, C]
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COMMUNE VINCULUM. A common or mutual bond."
COMMUNIA. In old English law, common things, res communes, such as run-

ning water, the air, the sea, and sea shores.'^ (See Common Lands.)
COMMUNIA PLACITA. In old English law, Common Pleas,"" q. v.

COMMUNIBUS ANNIS. In ordinary years ; one year with another ; on the

annual average."

COMMUNICARE. In old English law, to common.*' (See, generally, Common
Lands.)

Communication. Information given ; the sharing of knowledge by one
with another ; conference ; consultation or bargaining preparatory to making a

contract ; also intercourse ; connection.'^ (Communication : Of Buildings, see

FiEE Insukance ; Eiees. Privileged, see Libel and Slander ; Witnesses.
"With Persons Subsequently Deceased or Incompetent, see Witnesses. See also

Adjoining.)
COMMUNI DIVIDUNDO. In the civil law, an action which lies for those who

have property in common, to procure a division.^

Communings. In Scotch law, the negotiations preliminary to the entering

into a contract.^'

COMMUNIO BONORUM. In the civil law, a term signifying a community of

goods.^^

COMMUNION OF GOODS. In Scotch law, the right enjoyed by married persons

in the moveable goods belonging to them.^
Communis error. A Common Eeeoe, q. V. ; an opinion or practice which

has commonly been held or observed, though originally perhaps without adequate
foundation in law.^

Communis error FACIT jus. A maxim meaning " Common error makes
law." ^ (See Common Eeeoe ; Communis Eeeoe ; Customs and Usages ; Staee
Decisis.)

14. Applied to the common stock of con- as by telegraph, telephone, or eonvercation,

sanguinity, and to the feodal bond of fealty, between individuals, or by physical contact,

as the common bond of union between lord or apparent uses, between inanimate objects.

and tenant. Black L. Diet, [citing 2 Bl. The context, purposes, and circumstances in

Comm. 250]. view of which it is used must be resorted to

15. Black L. Diet. to determine its significance in a particular

What it signifies.— Although technically case." Marsh v. Concord Mut. F. Ins. Co.,

the word " communia" signifies the right 71 N. H. 253, 255, 51 Atl. 898 [citing Ken-
only, and not the place of commoning, and, dall v. Green, 67 N. H. 557, 562, 563, 42
being incorporeal, is not the subject of in- Atl. 178].

closure, yet in common parlance it signifies
"

' Communicating ' describes the dry-house
the common itself. Jackson v. Laveright, 10 and the engine-house, for they communicate
Mod. 185. with the main building by means of the mov-

16. Black L. Diet. able bridge." Marsh v. New Hampshire F.

17. Burrill L. Diet, [citing 2 Bl. Comm. Ins. Co., 70 N. H. 590, 49 Atl. 88.

322]. See also Rex v. Mirfield, 10 East 219. 20. Black L. Diet.

18. Burrill L. Diet. It lies where parties hold land in common
19. Black L. Diet. but not in partnership. Black L. Diet.
" Communicated," as where a fire was com- 21. Black L. Diet.

municated by an engine directly to one 22. Black L. Diet,

building, and then by natural and ordinary 23. Burrill L. Diet.

means to others. See Hart v. Western R. 24. Burrill L. Diet. And see Tyler v.

Corp., 13 Mete. (Mass.) 99, 46 Am. Dec. 719 Flanders, 58 N. H. 371, 373, where it is said:

[cited in Safford v. Boston, etc., R. Co., 103 " If the established practical construction is

Mass. 583, 585; Perley v. Eastern R. Co., 98 theoretically wrong, the case is one of a class

Mass. 414, 417, 96 Am. Dec. 645, where it is in which it is proper to act upon the maxim
said that the escape of fire " was none the that common opinion and common practice

less ' communicated ' from the engine, because may be accepted as conclusive evidence of

the intermediate land belonged to other per- what the law is."

sous, nor because the distance was half a 25. Black L. Diet.

mile "]. Applied or explained in the following cases:
"

' Communicating ' alone does not convey Massachusetts.— Packard v. Richardson,

a definite meaning. There are many senses 17 Mass. 122, 131, 143, 9 Am. Dee. 123; Kent
in which communication may be said to exist, v. Kent, 2 Mass. 338, 357.
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COMMUNIS OPINIO. See Customs and Usages.

Michigan.— Malonny v. Mahar, 1 Mich. 26,
30.

Missouri.— Riddick v. Walsh, 15 Mo. 519,
538; Flint-Walling Mfg. Co. v. Ball, 43 Mo.
App. 504, 509; Cole v. Skrainka, 37 Mo. App.
427, 444.

Montana.— O'Donnell v. Glenn, 9 Mont.
452, 461, 23 Pao. 1018, 8 L. R. A. 629.
New Jersey.— Sterling v. Van Cleve, 12

N. J. L. 285, 292. And see Booraem v. North
Hudson County R. Co., 44 N. J. Eq. 70, 78,
14 Atl. 106; Ocean Beach Assoc, v. Brinley,
34 N. J. Eq. 438, 448.

Ohio.— Chesnut v. Shane, 16 Ohio 599, 47
Am. Dec. 387; Meader v. Root, 11 Ohio Cir.

Ct. 81, 86. And see Dutoit v. Doyle, 16 Ohio
St. 400, 407; Leavitt v. Morrow, 6 Ohio St.

71, 78, 67 Am. Dec. 334. But see Kain i\

State, 8 Ohio St. 306, 307. 320, in homicide
cases.

Pennsylvania.— Clark v. Dotter, 54 Pa. St.

215; Turk v. McCoy, 14 Serg. & R. (Pa.)

349, 351. And see Watson v. Bailey, 1 Binn.
(Pa.) 470, 478, 2 Am. Dec. 462.

United States.— Pease v. Peck, 18 How.
(U. S.) 595, 601, 15 L. ed. 518 [citing 4
Inst. 240; Noy Max. 37]; Manchester v.

Hough, 5 Mason (U. S.) 67, 68, 16 Fed. Gas.
No. 9,005. And see McKeen v. Delancy, 5
Cranch (U. S.) 22, 33, 3 L. ed. 25 [quoted in

Craig V. Fox, 16 Ohio 563, 569] ; U. S. v.

The Recorder, 1 Blatchf. (U. S.) 218, 223,

27 Fed. Cas. No. 16,129, 17 Hunt. Mer. Mag.
394, 5 N. Y. Leg. Obs. 286.

England.— Gorham v. Exeter, 15 Q. B. 52,

69, 69 E. C. L. 52, 10 C. B. 102, 70 E. C. h.

102, 5 Exch. 630, 14 Jur. 480, 522, 876, 19

L. J. C. P. 200, 19 L. J. Exch. 376, 19 L. J.

Q. B. 279; Davidson v. Sinclair, 3 App.
Cas. 765, 788; Reg. v. Cutbush, L. R. 2

Q. B. 379, 10 Cox C. C. 489, 36 L. J. M. C.

70, 16 L. T. Rep. N. S. 282, 15 Wkly.
Rep. 742; Mansell v. Reg., Dears. & B. 375,

8 E. & B. 54, 72, 111, 4 Jur. N. S. 432,

27 L. J. M. C. 4, 92 E. C. L. 54; Fer-

noys Peerage Claim, 5 H. L. Cas. 716, 729,

785; Isherwood v. Oldknow, 3 M. & S. 382,

396 [cited in Baker v. Jordan, 3 Ohio St.

438, 442} I
Devaynes v. Noble, 2 Russ. & M.

495, 505, 11 Eng. Ch. 495. And see Renshaw
V. Bean, 18 Q. B. 112, 83 E. C. L. 112; Jones
V. Tapling, 12 C. B. N. S. 826, 104 E. C. L.

826; Garland v. Carlisle, 2 Cr. & M. 31, 95;
Atty.-Gen. v. Bristol, 2 Jac. & W. 294, 321,

22 Rev. Rep. 136; Coke Litt. I860.

Canada.— See Niagara Falls Park v. How-
ard, 23 Ont. 1, 27 [quoting The Charlotta, 1

Dods. Adm. 387, 393].

It is a legal maxim.—Com. v. Butler County,
2 Pearson (Pa.) 421, 424.

Pecularily applicable to conveyancing ques-

tions. Caldwell v. McLaren, 9 App. Cas. 392,

409, 53 L. J. P. C. 33, 51 L. T. Rep. N. S.

370. And see cases first cited in this note.

Seldom applied in the administration of

justice, and never without the exercise of the

utmost caution. Booraem v. North Hudson
County R. Co., 44 N. J. Eq. 70, 78, 14 Atl.

106 [quoted in Cole v. Skrainka, 37 Mo. App.

427, 445, per Thompson, J., in dissenting
opinion] ; Leavitt v. Morrow, 6 Ohio St. 71,
78, 67 Am. Dec. 334. And see O'Conneil p.
Reg., 11 CI. & F. 155, 373, 9 Jur. 25, 8 Eng.
Reprint 1061 [quoted in Ocean Beach Assoc,
r. Brinley, 34 N. J. Eq. 438, 449; Moss v.

Witteman, 4 Misc. (N. Y.) 81, 82, 23 N. Y.
Suppl. 854, 53 N. Y. St. 71]. Even communis
error, and a long course of local irregularity,
have been found to afford no protection to
one qui spondet peritiam artis. Broom Leg.
Max. 139, 140 [quoting Lord Ellenborough
in Hart v. Frame, 6 CI. & F. 193, 199, 3
Jur. 547, Macl. & R. 595, 7 Eng. Reprint
670]. ^ ^
Opinion of English jurists.— " It has beea

sometimes said," observed Lord Ellenbor-
ough, "communis error facit jus; but I say
communis opinio is evidence of what the law
is; not where it is an opinion merely specula-
tive and theoretical floating in the minds of
persons, but where it has been made the
ground-work and substratum of practice."
Isherwood t>. Oldknow, 3 M. & S. 382, 396
[quoted in Baker r. Jordan, 3 Ohio St. 438,
442]. And Lord Brougham in Devaynes v.

Noble, 2 Russ. & M. 495, 506, 11 Eng. Ch.
495 [quoted in Ocean Beach Assoc, v. Brin-
ley, 34 N. J. Eq. 438, 449], said: "Common
or universal error may be said to make the
law, especially if the opinion of lawyers and
the decisions of judges have been ruled by
it." See also Garland r. Carlisle, 2 Cr. & M.
31, 95; Coke Litt. 186a. "It has been said,
that, right or wrong, the case of Renshaw
V. Bean, 18 Q. B. 112, 83 E. C. L. 112, has
been decided, and that we should not unsettle
the law. I think, if we acted on this princi-
ple, we should be abandoning the proper
functions of a Court of error. There are
cases in which a decision originally errone-
ous has been so long acquiesced in and acted
on that a return to the proper principle
would greatly affect existing interests. This
is peculiarly the case in questions of convey-
ancing law. There, the maxim applies ' Com-
munis error facit jus.' But, when we find a
modern decision which has been questioned
at once, and has led to much litigation, we
ought, as it seems to me, in a Court of erroi-,

to inquire whether it is consistent with prin-

ciple, and, if we think it wrong, to overrule
it. It has been forcibly observed by an
American author of repute,— 1 Phillipps

Ins. 393, n. 1,— that, to do otherwise,
' tends to reduce jurisprudence from a
science to an aggregation of dogmas.' " Jones
V. Tapling, 12 C. B. N. S. 826, 846, 104
E. C. L. 826. " The error approved in More-
cock V. Dickins, Ambl. 678, 27 Eng. Reprint
440, was one that had been sanctioned by a
prior adjudication. So, too, in DArcy v.

Blake, 2 Sch. & Lef. 387, the error approved
by Lord Redesdale was one which prior de-

cisions had made law. He said :
' The de-

cisions to the full extent are so old, so
strong and so numerous, so adopted in every

book on the subject, and 1*0 considered as
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Communis paries. In the civil law, a common or party wall.^*

Communis RIXATRIX. In old English law, a common scold.^ (See, gener-

ally. Common Scold.)

Communis SCRIPTURA. In old English law, a common writing ; a writing

common to both parties ; a Chieogeaph,^ a. v.

Communis stipes. In old English law, a common stock ; the common
stock or root of descent ; a common ancestor.^' (See, generally. Descent and
DiSTEIBTJTION.)

Communis strata. In old English law, a, or the common street or road.*"

(See, generally, Steeets and Highways.)
COMMUNITAS. a Communitt,=i q. v.

COMMUNITER UNUM OFFICIUM est EXCUSATIO ALTERIUS. a maxim mean-
ing "The performance of one duty is commonly the excuse for the non-perform-
ance of another." ^

Community, a society of people living in the same place, under the same
laws and regulations, and who have common rights and privileges.^' In the civil

law, a corporation or body politic.^ In French law, common or joint possession

or enjoyment ; common or joint interest or participation ; a species of partnership

settled law, that it would be very wrong to
attempt, at this time, to alter them.' " Ocean
Beach Assoc, v. Brinley, .34 N. J. Eq. 438,

449. And see Devaynes v. Noble, 2 Russ.

& M. 495, 506, 11 Eng. Ch. 495, where it ia

said: "It is not upon slight grounds, cer-

tainly, that any court, either of law or equity,

ought to loosen and unsettle that which has
stood for so long a period as nineteen years.

If it be true that even a prevailing error—
what has been called a common or universal

error— may be said to make the law, this

at least may be allowed to be a sound founda-

tion of the doctrine I am referring to, name-
ly, that, unless a great and manifest devia-

tion from principle shall have been com-

mitted, it may create much further mischief

to reverse an individual case by way of cor-

recting a slight error, if that error has been

acted upon for a long series of years, than to

leave it as it stands; more especially, if the

• opinion of lawyers and the decisions of

judges have been ruled by it, and if, upon
the analogies of that case, the same princi-

ple has been recognized and adopted in other

cases connected with and relating to it."

Question for jury.— In the application of

the maxim communis error facit jus, the in-

quiry is whether "the law is made." If the

fact of the existence of a common error is

to be submitted to the jury, and the jury

finds its existence, then the court has no

province but to complete the maxim and

say facit jus. O'Donnell v. Glenn, 9 Mont.

452, 461, 23 Pac. 1018, 8 L. R. A. 629.

26. Burrill L. Diet.

27. Burrill L. Diet, [citing 4 Bl. Comm.
.168].

38. Burrill L. Diet.

29. Burrill L. Diet.

30. Burrill L. Diet.

31. Burrill L. Diet.

32. Morgan Leg. Max. 35.

33. Black L. Diet.

It has a broader significance than the word
"neighborhood" or "locality." Berkson v.

Kansas City Cable E. Co., 144 Mo. 211, 221,
45 S. W. 1119.

Includes inhabitants of village and vicinity.— Construing an agreement by a physician
to transfer his practice to another and cove-

nanting against competition unless the pur-
chaser " should commit some act, which shall

forfeit to him the confidence of the commu-
nity," if was said: "The 'community,' by
forfeiting whose coniidence the plaintiff was
to lose his right to recover against the plain-

tiff, interpreted according to the subject
matter, would probably be held to be the
population residing in the village and its

vicinity, among which the defendant prac-
tised his profession at the time of his con-

tract with the plaintiff." Gilman r. Dwight,
13 Gray (Mass.) 356, 359, 74 Am. Dec. 634.

34. Black L. Diet See In re Huss, 126

N. Y. 537, 543, 27 N. e. 784, 37 N. Y. St.

789, 12 L. R. A. 620, where it is said: "We
have, then, in this legatee a collective body
of individuals, which has existed for past
hundreds of years as a municipality, under
the description of a ' community.' It had
acquired and by the unwritten or common
law it possessed and exercised certain rights

of self-government and powers to acquire

and to manage property for itself. By en-

actments of the Grand Ducal government its

franchises and powers were recognized and
confirmed to it. The public statutes, in pro-

viding that all the property of a community
is the property of its citizens, as a corpora-

tion, or as a body, in fact, thereby invested

the existing municipal body aggregate with
an essential attribute of a corporation. This
legislation would seem to have amounted to

an incorporation by sovereign recognition and
grant of powers and franchises. But whether
chartered, or incorporated by statute or not,

we are bound to consider the community as

an artificial legal person. In Germany, in

the eye of the law, it is a ' judicial person,'

according to the evidence of the witness in

this case, as under the Roman law, in the
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which a man and woman contract where they are lawfully married to each other.^
(Community : Property, see Husband and Wife.)

Commutation. Alteration ; ^ change ; substitution ; ^ a substitution of a less

thing for a greater, especially a substitution of one form of payment for another,
or one payment for many, or a specific sum of money for conditional payments
or allowances, etc.^ (Commutation : Of Fare, see Commutation of Faees. Of
Fuel, Rations, and Quarters, see Army and Navy. Of Punishment, see Par-
dons ; Prisons. Ticket, see Commutation Ticket.)

Commutation of fares. Selling a ticket for a term at a less price than the
aggregate of daily fares for the term.'^ (See, generally. Carriers.)

Commutation ticket, a ticket, as for transportation, which is the evidence
of a contract for service at a reduced rate ;** a ticket for one passenger, good for
more than one ride, or for more than one passenger for one ride, sold at reduced
rate ;

*^ a ticket issued at reduced rate by a carrier of passengers, entitling
the holder to be carried over a given route a limited number of times, or an
unlimited number of times during a certain period ;*' the purchase of a right to
go upon a certain route during a specified period for a less amount than would be
paid in the aggregate for separate trips.^ (See, generally, Carriers.)

Commutative. Relating to exchange ; interchangeable ; mutual." (Com-
mutative : Contracts, see Contracts. Justice, see Commutative Justice.)

Commutative justice. That virtue whose object is to render to every one
what belongs to him, as nearly as may be, or that which governs contracts.^' (See,
generally, Distributive Justice.)

Commute, a payment of a designated sum for the privilege of exemption or
the selection, in advance, of a specific sum in lieu of an ad valorem tax.^ (See
Commutation.)

Compact. As an adjective, closely and firmly united, as the parts or particles

of solid bodies ; having the parts or particles pressed oi packed together ; close

;

classification of the writer Savigny, it was a. known as party rate tickets, and are issued
' juristical person.'

"

principally to theatrical and operatic com-
35. Burrill L. Diet. And see Smalley v. panies for, the transportation of their troupes.

Lawrence, 9 Rob. (La.) 210 [gMoiecJ in Meyer Such ticket is clearly neither a 'mileage'
•y. Kinzer, 12 Cal. 247, 248, 73 Am. Dec. 538]

;

nor an ' excursion ' ticket within the excep-

Mitchell I,-. Mitchell, 80 Tex. 101, 111, 15 S. W. tion of section 22 [Interstate Commerce Act]
;

705; 2 Kent Comm. 183-187 notes. and upon the testimony in this case it may
" Community of profits " means a proprie- be doubtful whether it falls within the deflni-

torship in them. Moore v. Williams, 26 Tex. tion of ' commutation tickets,' as those
Civ. App. 142, 146, 62 S. W. 977. words are commonly understood among rail-

36. Century Diet. way ofiicials. The words ' commutation
37. Burrill L. Diet. ticket ' seem to have no definite meaning.'
38. Webster Diet. \^q-u,otcd in Crotty p. See also Pittsburgh, etc., R. Co. v. Baltimore,

Eagle, 35 W. Va. 143, 151, 13 S. E. 59]. etc., R. Co., 2 Int. Com. Rep. 729.

In reference to commutation of money in 41. Interstate Commerce Commission v.

lieu of land, under an Indian treaty, loosely Baltimore, etc., R. Co., 43 Fed. 37, 43 [af-

drawn, the court said: "But suppose the firmed in 145 U. S. 263, 12 S. Ct. 844, 36
word ' commutation ' to have been appropri- L. ed. 699]

.

ately used according to its ordinary significa- 42. Century Diet. Iquoted in Interstate

tion, yet that signification is satisfied. Commerce Commission v. Baltimore, etc., R.
whether the thing given for another is given Co., 43 Fed. 37, 56].

to the one from whom that other is received, 43. Webster Diet, [quoted in Interstate

or to a third person." Cook v. Biddle, 2 Commerce Commission v. Baltimore, etc., R.

Mich. 269, 273. Co., 43 Fed. 37, 56 (affirmed in 145 U. S. 263,

Commutation of tithes signifies the conver- 12 S. Ct. 844, 36 L. ed. 699)].
sion of tithes into a fixed payment in money. 44. Century Diet.

Black L. Diet. And see Trimmer v. Walsh, 4 45. Bouvier L. Diet, [quoted in Bowman v

B. & S. 40, 116 E. C. L. 40. McLaughlin, 45 Miss. 461, 495, where it is

39. Abbott L. Diet. said: " To render ' commutative justice ' the

40. Webster Diet. (ed. of 1891) [quoted judge must make an equality between the

in Interstate Commerce Commission v. Haiti- parties, that no one may be a gainer by an-

more, etc., R. Co., 145 U. S. 263, 284, 12 S. Ct. other's loss"].

844, 36 L. ed. 699 (affirming 43 Fed. 37)], 46. Louisiana Cotton Mfg. Co. V. New Or-

where it is said: "These are teehnicallj^ leans, 31 La. Ann. 440, 447.



COMPACT— COMPANY [8 Cye.J 399

solid ; dense ; as a compact mass of people ;
'^'' joined or held together/' As a

noun, an agreement or contract, usually of the more formal or solemn kind ; a

contract or engagement between nations, or states, or the individuals of a com-
munity/' (Compact : Between— Individuals, see Oonteaots ; States, see States

;

Nations, see Treaties.)
Companies clauses Consolidation act. An English statute, (8 Yict.

c. 16) passed in 1845, which consolidated the clauses of previous laws still remain-
ing in force on the subject of public companies.™ (See, generally, Cobpoeations.)

Companions. In French law, a general term, comprehending all persons

who compose the crew of a ship or vessel.'' (See, generally. Seamen ; Shipping.)
Company. An association of a number of individuals for the purpose of

carrying on a legitimate business ;'* a number of persons united for the same
purpose, or in a joint concern ; ^ as a company of merchants. The word is appli-

47. People v. Thompson, 155 111. 451, 478,
40 N. E. 307.

48. State v. Jacobi, 52 Ohio St. 66, 77, 39
N. E. 317.

49. Burrill L. Diet.

Synonymous with "contract."—Chesapeake,
etc., Canal Go. v. Baltimore, etc., R. Co., 4

Gill & J. (Md.) 1, 130; Green v. Biddle, 8

Wheat. (U. S.) 1, 92, 5 L. ed. 547. And see,

generally, Contracts.
The terms " agreement " or " compact,"

taken by themselves, are suificiently com-
prehensive to embrace all forms of stipula-

tion, written or verbal, and relating to all

kinds of subjects. Wharton v. Wise, 153

U. S. 155, 169, 14 S. Ct. 783, 38 L. ed. 669.
" We do not perceive any difference in the

meaning, except that the word ' compact ' is

generally used with reference to more formal
and serious engagements than is usually im-

plied in the term ' agreement '— covering all

stipulations affecting the conduct or claims

of the parties." Virginia f. Tennessee, 148

U. S. 503, 520, 13 S. Ct. 728, 37 L^ ed. 537

[quoted in Stearns v. Minnesota, 179 U. S.

223, 245, 21 S. Ct. 73, 45 L. ed. 162; Wharton
V. Wise, 153 U. S. 155, 168, 14 S. Ct. 783, 38

L. ed. 669].

Word as used in the constitution.— U. S.

Const, art. 1, § 10, among other limitations

of state power, declares that " no State shall

enter into any Treaty, Alliance, or Confedera-

tion;" the second clause of the same section,

among other things, declares that no state,

without the consent of congress, shall " enter

into any Agreement or Compact with an-

other State, or with a foreigp, power."
When, therefore, the second clause declares

tftat no state shall enter into " any agreement
or compact" with a foreign power without
the assent of congress, the words " agree-

ment " and " compact " cannot be construed
as synonymous with one another; and still

less can either of them be held to mean the

same thing with the word "treaty" in the

preceding clause, into which the states are

positively and unconditionally forbidden to

enter, and which even the consent of congress

could not authorize. Holmes v. Jennison, 14

Pet. (U. S.) 540, 571, 614, 10 L. ed. 579,

618. And see Virginia v. Tennessee, 148 U. S.

503, 520, 13 S. Ct. 728, 37 L. ed. 537 Iqtioted

in Stearns v. Minnesota, 179 tj. S. 223, 245,
21 S. Ct. 73, 45 L. ed. 162 ; Wharton v. Wise,
153 U. S. 155, 168, 14 S. Ct. 783, 38 L. ed.

669].

Distinguished from law.— Law " is also
called a rule to distinguish it from a com-
pact or agreement ; for a compact is a promise
proceeding from us, law is a command di-

rected to ua. The language of a compact is,

'I will, or will not, do this;' that of a law
is, ' thou shalt, or shalt not, do it.' It is

true there is an obligation which a compact
carries with it, equal in point of conscience
to that of a law ; but then the original of the
obligation is different. In compacts, we our-
selves determine and promise what shall be
done, before we are obliged to do it; in laws,
we are obliged to act without ourselves de-

termining or promising anything at all."

1 Bl. Comm. 45.

50. Black L. Diet.

51. Black L. Diet, [citing Pothier Mar.
Cont. No. 163].

52. Bouvier L. Diet, [quoted in Bradley
Fertilizer Co. v. South Pub. Co., 4 Misc.

(N. Y.) 172, 176, 23 N. Y. .Suppl. 675, 53
N. Y. St. 214].

53. Webster Diet, [quoted in Kansas City

J-. Vineyard, 128 Mo. 75, 81, 30 S. W.
326].

Agent may be included within the meaning
of the term. Moran v. Ross, 79 Cal. 159, 164,

21 Pac. 547.

Assignee may be included within the mean-
ing of the term. Moran v. Ross, 79 Cal. 159,

164, 21 Pac. 547.

Association is included within the meaning
of the term ; in fact " company " and " asso-

ciation " are frequently considered as synony-
mous.

Valifornia.— Moran v. Ross, 79 Cal. 159,

164, 21 Pac. 547.

Mississippi.— Lee Mut. F. Ins. Co. v. State,

60 Miss. 395, 398.

New Jersey.— State Bd. Assessors v. Cen-
tral R. Co., 48 N. J. L. 146, 312, 4 Atl. 578.

Texas.— Mills v. State, 23 Tex. 295, 303.

Vermont.— State v. Mead, 27 Vt. 722.

Individuals may be included within the
meaning of the term.

California.— Moran v. Ro.ss, 79 Cal. 159,

164, 21 Pac. 547.
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cable to private partnerships, or incorporated bodies of men ; hence it mav signify

a firm, house, or partnership ;
^* or a corporation, as the " East India Com-

pany." ^ (See, generally, Associations ; Cokpoeations ; Joint-Stock Com-
panies ; Paetneeship.)

COMPANY'S PAPER. Any and all obligations for the payment of money made
by the corporation for its use and benefit.^^ (See, generally, Coepoeations.)

A company or association (which I take to

be synonymous terms) is the result of an ar-

rangement by which parties intend to form
a partnership which is constantly changing,
a partnership to-day consisting of certain
members and to-morrow consisting of some
only of those members along with others who
have come in." Compare Bouvier L. Diet.

[quoted in Bradley Fertilizer Co. v. South
Pub. Co., 4 Misc. (N. Y.) 172, 176, 23 N. Y.
Suppl. 675, 53 N. Y. St. 214].
Sometimes the word is used to represent

those members of a partnership whose names
do not appear in the name of the firm. Bou-
vier L. Diet, [citing 12 Toullier 97]. Com-
pare Zimmerman v. Erhard, 83 N. Y. 74, 77,

38 Am. Rep. 396. And see Gay v. Seibold, 97
N. Y. 472, 49 Am. Rep. 533.

55. Corporation may be included within
the meaning of the term.

Arkansas.—Van Home v. State, 5 Ark. 349,
352.

California.— Moran v. Ross, 79 Cal. 159,

164, 21 Pac. 547.

Georgia.— Singer Mfg. Co. v. Wright, 97
Ga. 114, 120, 25 S. E. 249, 35 L. R. A. 497
[quoting Chicago Dock, etc., Co. r. Garrity,

115 111. 155, 3 N. E. 448].

Illinois.— Goddard v. Chicago, etc., R. Co.,

(111. 1903) 06 N. E. 1066; Chicago Dock, etc.,

Co. r. Garrity, 115 111. 155, 164, 3 N. E. 448
[citing Perry County v. Jefferson County, 94

111. 214] ; St. Louis, etc., R. Co. v. Trustees

Illinois Inst., etc., 43 111. 303.

J/isso«ri.—State v. Stone, 118 Mo. 388, 397,

24 S. W. 164, 40 Am. St. Rep. 388, 25 L. R. A.
243 [citing Chicago Dock, etc., Co. v. Garrity,

115 111. 155, 3 N. E. 448].

Nevada.— Gillig v. Independent Gold, etc.,

Min. Co., 1 Nev. 247.

New Jersey.—State Bd. Assessors v. Central

R. Co., 48 N. J. L. 146, 312, 4 Atl. 578.

New York.— Bradley Fertilizer Co. v.

South Pub. Co., 4 Misc. (N. Y.) 172, 176, 23

N. Y. Suppl. 675, 53 N. Y. St. 214 [quoting

Imperial Diet.], where it is said, however,

that " while the word ' company ' is frequently

used to denote an incorporated association, it

does not necessarily involve that idea either

in common speech or at law."

Pennsylvania.— Com. v. Reinoehl, 163 Fa.

St. 287, 291, 29 Atl. 896, 25 L. R. A. 247.

Vermont.— State v. Mead, 27 Vt. 722.

Wisconsin.— Smith r. Janesville, 52 Wis.

680, 682, 9 N. W. 789. See also Taylor v.

Coon, 79 Wis. 76, 83, 48 N. W. 123.

United States.— Singer Mfg. Co. v. Wright,
33 Fed. 121, 127.

England.— See Reg. t: Whitmarsh, 14 Q. B.

803, 813, 68 E. C. L. 803.

56. Taylor v. Coon, 79 Wis. 76, 83, 48

N. W. 123, where the terms " company's

Georgia.— Singer Mfg. Co. v. Wright, 97
Ga. 114, 120, 25 S. E. 249, 35 L. R. A. 497.

Illinois.— Chicago, Dock, etc., Co. v. Gar-
rity, 115 111. 155, 164, 3 N. E. 448 [citing

Perry County v. Jefferson County, 94 111. 214;
St. Louis, etc., R. Co. v. Trustees Illinois

Inst., etc., 43 111'. 303].

Missouri.— State v. Stone, 118 Mo. 388,

397, 24 S. W. 164, 40 Am. St. Rep. 388, 25
L. R. A. 243 [citing Chicago Dock, etc., Co.

V. Garrity, 115 111. 155, 3 N. E. 448].

New Jersey.—State Bd. Assessors v. Central

R. Co., 48 N. J. L. 146, 312, 4 Atl. 578; Key-
port, etc.. Steamboat Co. v. Farmers' Transp.
Co., 18 N. J. Eq. 13.

United States.— Singer Mfg. Co. v. Wright,
33 Fed. 121, 127.

England.— Construing an insurance policy

so as to give effect to a certain provision con-

tained therein, it was said :
" I think we can

do this by construing the term ' Company

'

to denote the funds of the Company, which
alone are to pay, or by holding that it means
not the whole body collectively, so as to

make the whole body joint contractors, but
each individual of the company, so as to

make each of them to contract to bear the loss

in the same proportion as his share bears to

the total capital, in the nature of a separate
underwriter." Hallett v. Dowdall, 18 Q. B.

2, 91, 16 Jur. 462, 21 L. J. Q. B. 98, 83
B. C. L. 2.

Joint-stock company may be included
within the meaning of the term. Singer Mfg.
Co. V. Wright, 33 Fed. 121, 127.

Trustee may be included within the mean-
ing of the term. Moran v. Ross, 79 Cal. 159,

164, 21 Pac. 547.

A club is not a company within the mean-
ing of the Joint-Stock Companies \\'inding-up

Acts. Re St. James Club, 2 De G. M. & G.

383, 16 Jur. 1075, 51 Eng. Ch. 300.

54. Partnership may be included within
the meaning of the term. Moran r. Ross, 79

Cal. 159, 164, 21 Pac. 547; Palmer r. Pink-
ham, 33 Me. 32; Singer Mfg. Co. v. Wright,
33 Fed. 121, 127; Imperial Diet, [quoted in

Bradley Fertilizer Co. v. South Pub. Co., 4
Misc. (ISr. Y.) 172, 176, 23 N. Y. Suppl. 675,

53 N. Y. St. 214]. But see Smith c. Ander-
son, 15 Ch. D. 247, 273, 50 L. J. Ch. 39, 43
L. T. Rep. N. S. 329, 29 Wkly. Rep. 21

[quoted in Morrison v. Earls, 5 Ont. 434,

474], where a distinction is made between a
company and a partnership as follows: "An
ordinary partnership is a partnership com-
posed of definite individuals bound together

by contract between themselves to continue

combined for some joint object, either during
pleasure or during a limited time, and is es-

sentially composed of the persons originally

entering into the contract with one another.
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COMPARATIO LITERARUM. In the civil law, comparison of writings, or

handwritings. A mode of proof allowed in certain cases.^' (See, generally,

Evidence.)
COMPARATIVE NEGLIGENCE. See JSTegligenoe.

COMPARISON OF HANDS or HANDWRITING. See Etidenqe.
COMPASCUUM. Belonging to commonage.^'
COMPATERNITAS. In the canon law, a kind of spiritnal relationship con-

tracted by baptism.^'

COMPATERNITY. Spiritual affinity, contracted by sponsorship in baptism.®'

COMPATIBILITY. Capability of harmony or accord.** (Compatibility: Of
Offices, see Ofeicees.)

Compearance. In Scotch practice, appearance.*^ (See, generally,

Appeaeances.)
Compel. To drive or urge with force or irresistibly.*^

GOMPELLATIVUM. An Adveesaey
{<i.

v.) or Acgusee,*^ q. v.

Compelled. Forced,*' ordered, or directed.** (Compelled : Defilement, see

Abduction. Marriage, see Abduction. Payment, see Payment. See Compel.)
Compendium. An Abeidgment, q. v., Synopsis, q. v., or Digest,*'' q. v.

(See Compilation.)
COMPENSACION. In Spanish law, Compensation, q. v. ; set-off ; the extinction

of a debt by another debt of equal dignity.*' (See, generally. Recoupment, Set-

Off, and Countee-Claim.)
Compensate. To pay a person its value in money for an article or property

obtained from him.*' (See Compensation.)
COMPENSATIO. In civil law. Compensation,™ q. v.

COMPENSATIO CRIMINUM. The doctrine of recrimination, originally borrowed
from the canon law, by which the defendant is permitted to contest the plaintiff's

application on the ground of his own violation of the marriage contract— to set

off, tlie equal guilt of the plaintiff.''

COMPENSATION.''^ An act which a court orders to be done, or money which
a court orders to be paid, by a person whose acts or omissions have caused loss or

paper " and " corporate paper " were used syn-

onymously in an agreement.
57. Burrill L. Diet.

58. Jus compascuum, the right of common
of pasture. Black L. Diet.

59. Black L. Diet.

60. Black L. Diet.

61. Cyclopedic L. Diet.

62. Black L. Diet.

63. Century Diet.

In its ordinary signification " compel " im-
plies force or violence, and has in it the ele-

ment of irresistibility. Webster Diet. Iquoted
in St. Clair v. Missouri Pac. R. Co., 29 Mo.
App. 76, 86].

64. Jacob L. Diet.

65. St. Clair v. Missouri Pac. R. Co., 29
Mo. App. 76, 86, where it is said: "As em-
ployed in the instruction, it is not conceivable
that it could have conveyed any other im-
pression to the mind of the jury than that
the two words [" forced " and " compelled "1

were used interchangeably and meant about
one and the same thing."
" Compelled to pay."— The words " called

upon to pay," as employed in an agreement,
were construed as the equivalent of " com-
pelled or required to pay." Taylor v. Coon, 79
Wis. 76, 85, 48 N. W. 123. Whatever he shall
be legally " compelled " to pay, means what-

[26]

ever by legal process he shall be " obliged

"

to pay, without reference to the laws of any
particular state. Parker v. Thompson, 3
Pick. (Mass.) 429, 432.

66. Haworth v. Seevers Mfg. Co., 87 Iowa
765, 776, 51 N. W. 68, 62 N. W. 325.

67. Black L. Diet.

68. Black L. Diet.

69. Kramer v. Cleveland, etc., R. Co., 5
Ohio St. 140, 155.

70. Black L. Diet.

71. Conant v. Conant, 10 Cal. 249, 255, 70
Am. Dec. 717.

73. As compared with " consideration '' and
" damages," " compensation," in its most
careful use, seems to be between them. " Con-
sideration " is amends for something given by
consent, or by the owner's choice. " Dam-
ages " are amends exacted from a wrong-doer
for a tort. " Compensation " is amends for
something which was taken without the own-
er's choice, yet without commission of a tort.

Thus, one should say, " consideration " for

land sold ;
" compensation " for land taken

for a railway ;
" damages " for a trespass,

But such distinctions are not uniform.
Abbott L. Diet. But compare Hays v.

Briggs, 3 Pittsb. (Pa.) 504, 517, 22 Pittsb.

Leg. J. 141, where it is said that the
words " damage " and " compensation," as
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injury to another, in order that thereby the person damnified may receive equal
value for his loss, or be made whole in respect of his injury ;

''^ the consideration
or price of a privilege purchased ;

''* equivalence ;
'^ something given or obtained

as an equivalent
;

''^ the rendering of an equivalent in value or amount;" an
equivalent given for property taken or for an injury done to another ;'^ the giv-
ing back an equivalent in either money, which is but the measure of value, or in
actual value otherwise conferred ; '' a recompense in value ; ^ a recompense given
for a thing received ;^^ recompense for the whole injury suffered;^ remunera-
tion or satisfaction for injury or damage of every description ; ^ remuneration for

applied respectively to the lateral railroad
and to tlie wharf or landing in the Lateral
Railroad Law, mean practically the same
thing. The word " damage " in this connec-

tion is a relative term with reference to pos-

sible advantages to the party otherwise dam-
aged. The word " compensation " is absolute,

and implies ex vi termini that the owner must
be paid in money for what is taken from him.

See also, generally, Contracts; Damages.
Compared with " salvage."— Compensation,

larger or smaller, in the nature of salvage, is

allowed by the court for services to property
on the high seas, when such property is not
in imminent peril, or perhaps in very little

peril, of total loss. Whether this compensa-
tion is called " salvage," or simply " compen-
sation," is really of no practical importance.

The Mt. Washington, 17 Fed. Cas. No. 9,887,

4 Adm. Rec. 523. See also, generally, Sal-
vage.

" Compensation " is a term of larger scope

than " cost," and especially that " actual

cost." In re Nevrton, 172 Mass. 5, 10, 51 N. K.

183, 185.
" Compensation " substituted for " value."— In Grand Rapids v. Grand Rapids, etc., R.

Co., 58 Mich. 641, 648, 26 N. W. 159, the

court said :
" The statute in question has

rightly discarded the term ' value,' sometimes
used in similar statutes, for the term ' com-
pensation,' which is the constitutional word,
and means much more."

Distinguished from "profit."— Under the
act of 1874, that no member of a life-insur-

ance company shall recover any money as

profit or otherwise, the court said :
" Com-

pensation for labor can not be regarded as

profit, within the meaning of the law. The
word ' profit,' as ordinarily used, means the
gain made upon any business or investment— a different thing altogether from mere com-
pensation for labor." Commercial Leagiie

Assoc. V. People, 90 111. 166, 173.

May include " indemnity."—^Although " com-
pensation," in the popular sense, may be broad
enough to include " indemnity," still, if the

terms are used by the parties entering into

the contract in a special or technical sense,

they are to be so understood. Bayley v. Em-
ployers' Liability Assur. Corp., 125 Cal. 345,

351, 58 Pac. 7.

73. Black L. Diet.

74. Gilmore v. Pittsburg, etc., R. Co., 104
Pa. St. 275, 281.

75. Winona, etc., R. Co. v. Denman, 10
Minn. 267, the primary signification.

76. Winona, etc., R. Co. v. Denman, 10
Minn. 267, the secondary and more common
meaning.

77. Kramer v. Cleveland, etc., R. Co., 5
Ohio St. 140, 155.

78. Louisiana, etc., Plankroad Co. v. Pick-
ett, 25 Mo. 535, 539; Greenville, etc., R. Co.
V. Fartlow, 5 Rich. (S. C.) 428, 437.
Thus the term includes that equivalent in

money which is paid to the owners and oc-

cupiers of lands taken or injuriously affected
by the operations of companies exercising the
power of eminent domain (Black L. Diet.) ;

an equivalent for the value of land ( New Jer-
sey R., etc., Transp. Co. v. Suydam, 17 N. J. L.
25, 47, where the court said: "Anything be-

yond that, is more than compensation; any-
thing short of it, is less. So their power is

expressly confined to an equivalent " ) . Com-
pensation includes not only the value of the
portion taken, but the diminution of the value
of that from which it is severed also. Roch-
ester, etc., R. Co. ;;. Budlong, 6 How. Pr.
(N. Y.) 467, 469 [quoted in Parks v. Wiscon-
sin Cent. R. Co., 33 Wis. 413, 420; Bigelow
V. West Wisconsin E. Co., 27 Wis. 478, 487;
Pick V. Rubicon Hydraulic Co., 27 Wis. 433,
445].

79. Long V. Harrisburg, etc., R. Co., 126
Pa. St. 143, 146, 19 Atl. 39.

80. Symonds v. Cincinnati, 14 Ohio 147,
177, 45 Am. Dec. 529 (where it is said:
" Compensation must be made in money") ;

Vanhorne v. Dorrance, 2 Dall. (Pa.) 304,
315, 28 Fed. Cas. No. 16,857, 1 L. ed. 391
(where it is said: " No just compensation can
be made except in money " ) . But see Harper
V. Com., 93 Ky. 290, 292, 14 Ky. L. Rep. 163,

19 S. W. 737, where it is said: "The lan-

guage ' compensation, reward or commission

'

means ' in any form whatever.' "

81. James River, etc., Co. t/. Turner, 9

Leigh (Va.) 313, 340.

82. Cowen v. Winters, 96 Fed. 929, 932, 37

C. C. A. 628.

The word "compensation," in the phrase
" compensation for pain and sufiering," is not
to be understood as meaning price, or value,

but as describing an allowance looking toward
recompense for, or made because of, the suffer-

ing consequent upon the injury. Schenkel v.

Pittsburg, etc.. Traction Co., 194 Pa. St. 182,

186, 44 Atl. 1072; Goodhart v. Pennsylvania
R. Co., 177 Pa. St. 1, 15, 35 Atl. 191, 55 Am.
St. Rep. 705.

83. Jubb V. Kingston upon Hull Dock Co.,

9 Q. B. 443, 455, 11 Jur. 15, 15 L. J. Q. B.
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loss of time, necessary expenditures, and for permanent disability, if sucli be the

result ; ^ remuneration for the injury directly and proximately caused by a breach

of contract or duty; ^ remuneration or wages given to an employee or oflicer.*

In equity, something to be done for, or money to be paid to, a person, equal in

value or amount to the right or thing of which he has been deprived." In regard

to railway rates, it means enough to pay costs of service, fixed charges of interest,

and a dividend, however small.^ In civil, French, and Scotch law, recoupment

;

set-off ;
^' a mode of extinguishing a debt, which takes place, by mere operation of

403, 3 E. & Can. Cas. 795, 58 E. C. L.
443.

84. Parker v. Jenkins, 3 Bush (Ky.) 587,

591.

85. Swain v. Sehieflfelin, 134 N. Y. 471, 473,
31 N. E. 1025, 47 N. Y. St. 910, 18 L. R. A.
385.

In all cases of civil injury or breach of

contract, with certain specified exceptions,
" the declared object is to give compensation
to the party injured for the actual loss sus-

tained; and the amount of this compensation
is a question of law, not governed by any ar-

bitrary assessment, nor, on the other hand,

left to the fluctuating discretion of either

judge or jury." Sedgwick Dam. (3d ed.) 26
{quoted in Parker v. Jenkins, 3 Bush (Ky.)

687, 590].

86. Black L. Diet. See also, generally,

Mastbb and Seevant; Opficees; Principal
AND Agent.
" Compensation " and " salary " are some-

times used synonymously. KLirkwood v. Soto,

87 Cal. 394, 396, 25 Pac. 488; Crawford
County V. Lindsay, 11 111. App. 261, 263. But
where no salary was allowed the treasurer

but " compensation " merely, it is error to use

the term " salary." Kilgore v. People, 76 111.

648.

The word applies not only to salaries, but
to compensation by fees for specific services.

California.— Searcy v. Crow, 15 Cal. 117,

123.

Kentucky.— Com. v. Carter, 21 Ky. L. Rep.
1509, 1510, 55 S. W. 701.

3/^eto York.— CuUey v. Hardenbergh, 1 Den.
(N. Y.) 508, 510. And see Erie County v.

Jones, 119 N. Y. 339, 342, 23 N. E. 742, 29
N. Y. St. 508.

South Carolina.—Alexander v. McKenzie, 2
S. C. 81, 93.

Wisconsin.— Milwaukee County v. Hackett,
21 Wis. 613 {quoted in State v. Kalb, 50 Wis.

178, 184, 6 N. W. 557].

The word " compensation," in N. Y. Const,

art. 6, § 13, means the sum of money the ju-

dicial ofiicer was in receipt of from the state

when his term of ofiice was abridged. People
V. Wemple, 115 N. Y. 302, 22 N. E. 272, 26
N. Y. St. 330, per Andrews, J., in dissenting

opinion.

87. Anderson L. Diet. See also Hearne v.

Tenant, 13 Ves. Jr. 287, 289; Horniblow v.

Shirley, 13 Ves. Jr. 81; Halsey v. Grant,
13 Ves. Jr. 73, 77 (where it is said:
" Equity does not permit the forms of law
to be made instruments of injustice; and

-will interpose against parties, attempting
to avail themselves of the rigid rule of law

for unconscientious purposes. Where there-

fore advantage is taken of a, circumstance,
that does not admit a strict performance of

the contract, if the failure is not substantial,

equity will interfere. . . . Thus was intro-

duced the principle of compensation; now so

well established: a principle, which I have
no disposition to shake " ) ; Smith v. Muir-
head, 3 Grant Ch. (U. C.) 610, 613. And
compare Howland v. Norris, 1 Cox Ch. 59,

61 (where it is said: "It is now set-

'"tled that wherever it is possible to com-
pensate the purchaser for any article which
diminishes the value of the subject mat-
ter, he must be satisfied with such com-
pensation "

) ; Dyer v. Hargrave, 10 Ves. Jr.

505, 508, 8 Rev. Rep. 36 (where it was
said :

" Whether compensation is to be made
is a different consideration. Upon the same
ground, that the Defendant cannot get rid

of the contract on account of the difference

in the description of the farm, he cannot be
entitled to compensation, for it was an object

of sense. He could not be deceived").
" Compensation, and not forfeiture, is a fa-

vorite maxim with courts of equity." Knott v.

Stephens, 5 Greg. 235, 239 [citing Moore v.

Anders, 14 Ark. 628, 634, 60 Am. Dec. 551;
Smith V. Robinson, 13 Ark. 533; Gouldin v.

Buckelew, 4 Cal. 107; 1 Story Eq. Jur. §§ 788,

789]. See- also Frink v. Thomas, 20 Greg.

265, 269, 25 Pac. 717, 12 L. R. A. 239.

Where the specific relief prayed for cannot
be granted, equity may decree compensation.
Allison's Appeal, 77 Pa. St. 221, 227; Fess-
ler's Appeal, 75 Pa. St. 483 ; Masson's Appeal,
70 Pa. St. 26.

88. Clyde v. Richmond, etc., R. Co., 57
Fed. 436, 440 [quoting Chicago, etc., R. Co.

V. Dey, 35 Fed. 866, 879, 1 L. R. A. 744].
Compensation implies three things: Pay-

ment of cost of service, interest on bonds, and
then some dividend. Cost of service implies
skilled labor, the best appliances, keeping of

the road-bed and the ears and machinery and
other appliances in perfect order and repair.
Chicago, etc., R. Co. v. Dey, 35 Fed. 866, 879,
1 L. R. A. 744 [quoted in Clyde v. Richmond,
etc., R. Co., 57 Fed. 436, 440].

Distinguished from " fare."—^While " fare,"
in common acceptation, relates to the passen-
ger, " compensation," as a general term, em-
braces both. Degrauw v. Long Island Elec-

tric R. Co., 43 N. Y. App. Div. 502, 508, 60
N. Y. Suppl. 163.

89. Black L. Diet. And see Stewart r.

Harper, 16 La. Ann. 181, where it is said
that under the civil code of Louisiana the
term implies remuneration of three kinds.
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law, where debts equally liquidated and deraaiidable are reciprocally due;*' a

reciprocal acquittal of debts betweea two persons who are indebted the one to the

other ;^' the extinction of debts of which two persons are reciprocally debtors by
the credits of which they are reciprocally creditors.^' (Compensation : For Per-

formance of Contracts, see Contracts. For Property Taken for Public Use, see

Eminent Domain. For Services— in General, see Mastek and Seevant ; Agri-

cultural Lien For Services, see Ageicultuke ; Salvage Services, see Salvage.
For Towage, see Towage. For Transportation of Mail, see Post-Officb. In
Damages, see Damages. In Equity, see Equity. Of Administrator, see Execd-
TOEs AND Administeatoes. Of Agent, see Peincipal and Agent. Of Agister,

see Animals. Of Ambassador, see Ambassadoes and Consuls. Of Arbiters,

see Aebiteation and Awaed. Of Army Officer, see Aemt and Navy. Of
Assignee— For Benefit of Creditors, see Assignment Foe Benefit of Ceeditoes

;

In Bankruptcy, see Bankeuptcy ; In Insolvency, see Insolvency. Of Attorney,

see Attorney and Client. Of Attorney-General, see Attoeney-Geneeal. Of
Bailee and Bailor, see Bailments. Of Broker, see Factoes and Brokers.
Of Clerk, see Clerks. Of Commissioner in Chancery, see Equity*. Of
Constable, see Sheeiffs and Constables. Of Consul, see Ambassadoes and
Consuls. Of Coroner, see Coboneks. Of Corporate Officer, see Coepoeations.

Of County Officer, see Counties. Of Court Commissioner, see Couet Commis-
sionees. Of Customs Officer, see Customs Duties. Of District Attorney, see

Peoseouting Attoenbys. Of Employee, see Mastee and Seevant. Of Execu-
tor, see Executors and Administrators. Of Factor, see Factors and Brokers.
Of Guardian, see Guardian and Ward. Of Insurance Agent, see Insurance.
Of Judge, see Judges. Of Juror, see Juries. Of Justice of the Peace, see

Justices of the Peace. Of Master in Chancery, see Equity. Of Municipal
Officer, see Municipal Coepoeations. Of Naval Officer, see Aemy and Navy.
Of Officer Generally, see Officees. Of Partner, see Partnership. Of Physician,

see Physicians and Surgeons. Of Pilot, see Pilots. Of Prosecuting Attorney,

see Prosecuting Attorneys. Of Receiver, see Receivers. Of Referee, see

References. Of Sailor, see Army and Navy. Of Servant, see Master and
Servant. Of Sheriff, see Sheriffs and Constables. Of Soldier, see Army and
Navy. Of Surgeon, see Physicians and Surgeons. Of Tax Officer, see Taxa-
tion. Of Town Officer, see Towns. Of Trustee, see Trusts. Of United States

Commissioner, see United States Commissioners. Of United States Marshal
see United States Marshals. Of Witness, see Witnesses.)

legal or by operation of law ; compensation by strict reason. Compensation is not, as with
way of exception; and by reconvention. But us, a right of set-off, to be exercised at the

see Campbell v. Park, 11 Tex. Civ. App. 455, option of the parties; but, in the language

456, 33 S. W. 754, construing Texas statute. of Pothier, it is the extinction of debts, of

As to recoupment and set-off generally see which two persons are reciprocally debtors,

Ebcotjpmekt, Set-Off, ajstd Countbr-Claim. by the credits of which they are reciprocally

Set-off answers very nearly to the " com- creditors. This extinction takes place by oper-

pensatio " or stoppage of the civil law. 3 Bl. ation of law, quite irrespective of the acts of

Comm. 305. the parties; and so complete is the extinction

90. Dorvin v. Wiltz, 11 La. Ann. 514, 520, that one who pays a debt under such circum-

per Buchanan, J., in dissenting opinion. stances, notwithstanding the compensation
91. Campbell v. Park, 11 Tex. Civ. App. which, pleno jure, had extinguished the cross

455, 458, 33 S. W. 754, where it is said :
" It demands, is obliged to proceed by an action

is not enough to make compensation that termed ' conditio indebiti,' because the law
there be a debt on the one side and the other, regards him as seeking to recover a sum paid

but it is moreover necessary that both the \\-'nen nothing was due"]. See also Howard
debts be clear and liquid— that is, certain v. Randolph, 73 Tex. 454, 459, 11 S. W. 495

and not liable to dispute." [citing Domat Civ. L. 2289, 2296], where it

92. 1 Pothier Obi. 587 [quoted in Smith is said: "It is not enough to make compen.

V. Muirhead, 3 Grant Ch. {U. C.) 610, 613, sation that there be a debt on the one side

where it is said :
" The civil law doctrines and the other, but it is moreover necessary

of compensation differ essentially from the that both the debts be clear and liquid— that
right of set-off, but are regulated throughout, is, certain and not liable to dispute. Thus one
as I venture to think, upon principles of can not compensate with a clear and liquid
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COMPENSATORY DAMAGES. See Damages.
COMPERTORIUM. In the civil law, a judicial inquest made by delegates or

commissioners to iind out and relate the truth of a cause. '^

COMPERUERUNT AD DIEM. They appeared at the day.'*

Competency. Intelligence of one sufficient to understand the act he is per-

forming, the property he possesses, the disposition he is making of it, and the

persons or objects he makes the beneficiaries of his bounty.*^ The term also

means a competency in respect of interest, and not in respect of the person.''

(See OoMPKTENT.)
Competent.'^ Answering to all requirements; adequate; sufficient;'^ suit-

able ;
^ capable ; legally qualified ; fit ;

^ fitness or capability of performing the
duties of the office;^ reliable.' In respect to real property, under a statute, the

word " competent," when used in connection with the words " continuing inter-

est," means competent to dispose of a continuing interest.* (Competent:
Administrator, see Exbcutoes and Administeatoes. Arbitrator, see Aebitea-
TioN AND AwAKD. Assignee, see Assignments Foe Benefit of Ceeditoes

;

Bankeuptct ; Insolvency. Court, see Competent Couet ; Couets. Evidence,

see Ceiminal Law ; Evidence. Executor, see Exeoutoes and Administeatoes.
Guardian, see Guaedian and Waed. Jurisdiction, see Competent Jueisdiction.

Juror, see Jueies. Receiver, see Receivees. Tribunal, see Competent Tei-

BTJNAL. Witness, see Witnesses.)
Competent and omitted. In Scotch practice, a term applied to a plea

which might have been urged by a party during the dependence of a cause, but
which had been omitted.^

Competent court, a court having lawful jurisdiction ;
* a court within the

debt a debt that is litigious nor a pretension
that is not settled."

93. Black L. Diet.

94. Adams Gloss.

If bail above, who are excepted to and have
Bot justified, afterward procure their recog-

nizance to be put on the roll, the court will,

at the instance of a plaintiff suing on the bail-

bond, cause it to be taken off, that the de-

fendants may not prove by that evidence
that the issue of comperuerunt ad diem.
Leigh V. Bertles, 1 Marsh. 520, 6 Taunt. 167,

I E. C. L. 559.
95. Sehr v. Lindemann, 153 Mo. 276, 54

S. W. 537.

96. Atty.-Gen. v. Hallett, 2 H. & N. 368,

378, 27 L. J. Exch. 89.

97. The words " competent," and " proper,"

are sometimes used synonymously; or, at any
rate, the expression " proper probate court,"

is used synonymously with " probate court of

competent jurisdiction." Montour v. Purdy,
II Minn. 384, 88 Am. Dec. 88.

98. Winter v. Shutter, 42 Kan. 544, 546,

22 Pac. 564; Dodd v. Templeman, 76 Tex. 57,

61, 13 S. W. 187 ; Webster Int. Diet, [quoted
in King's Lake Drainage, etc., Dist. v. Jami-
son, (Mo. 1903) 75 S. W. 679, 683].

99. Dodd V. Templeman, 76 Tex. 57, 61,

13 S. W. 187 ; Webster Int. Diet, [quoted in

King's Lake Drainage, etc., Dist. v. Jamison,
(Mo. 1903) 75 S. W. 679, 683].

1. Webster Int. Diet, [quoted in King's
Lake Drainage, etc., Dist. v. Jamison, (Mo.
1903) 75 S. W. 679, 683]. See also In re

Pacheco, 23 Cal. 476 ("competent" as used
in Cal. Prob. Act, § 69) ; Bowes v. Haywood,

35 Mich. 241, 245 ("competent" party for

the purpose of executing a grant) ; Stock-
well V. White Lake Tp. Bd., 22 Mich. 341
( " competent and able to act " as applied to
members of township board) ; Tyler v. Flan-
ders, 58 N. H. 371, 373 (number of selectmen
"competent" to act); Tenney v. State, 27
Wis. 387, 393 ("competent" clerk) ; Mitchel
V. U. S., 9 Pet. (U. S.) 711, 735, 9 L. ed. 283.

Where a " competent inspector " was pro-
vided for by statute, it was held that a lawyer
might be appointed to the office. School Di-
rectors' Appeal, 179 Pa. St. 60, 36 Atl. 151.
But see Tenny v. State, 27 Wis. 387, 393.

2. Com. V. Josephs, 15 Phila. (Pa.) 193,
196, 39 Leg. Int. (Pa.) 246.

3. Thus a competent man is a reliable
man ; one who may be relied upon to execute
the rules of the master, unless prevented^ by
causes beyond his own control. Coppins v.

New York Cent., etc., R. Co., 122 N. Y. 557,
564, 25 N. E. 915, 34 N. Y. St. 214, 19 Am.
St. Rep. 523 [quoted in Malay v. Mt. Morris
Electric Light Co., 41 N. Y. App. Div. 574,
579, 58 N. Y. Suppl. 659; Cameron v. New
York Cent., etc., R. Co., 77 Hun (N. Y.) 519,
522, 28 N. Y. Suppl. 898, 60 N. Y. St. 273].

4.' Atty.-Gen. v. Hallett, 2 H. & N. 308,
377, 27 L. J. Exch. 89, where it is said:
" There is no doubt that the legislature, in
using the words ' competent to dispose by vi ill

of a continuing interest,' meant to reler to the
quantity of interest, and not the mental ca-
pacity of the individual."

5. Black L. Diet.

6. Landers v. Staten Island R. Co., 53 N. Y.
450, 456.
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local limits of its existing jurisdiction, and with reference to persons within those

limitsJ (See, generally, Ooukts.)
Competent jurisdiction. The terms, in their usual signification, embrace

the person as well as the cause.* (See, generally, Couets.)

Competent tribunal. One of the regularly estabhshed courts of the

country and in it,' a court competent to try the question and party before it."*

(See, generally, Couets.)
Competing. In respect to transportation the term signifies a road completed

and ready for operation." (See Competition.)

Competition. That series of acts or course of conduct which is the result

of the free choice of the individual, and not of any legal or moral obligation or

duty.'^ (Competition : Agreement to Prevent, see Contracts ; Monopolies.
Combination to Prevent, see Monopolies. Unfair, see Teade-Maeks and Tkade-
Names.)

Compilation.'' A literary production, composed of the works of others and
arranged in a methodical manner." (See Abeidgment ; Compendium ; Copteight ;

LiTEEAET PeOPEETT.)
Compile. To copy from various authors into one work.*^ (See Compilation.)
Complainant. One who applies to the courts for legal redress ; one who

exhibits a bill of complaint.'* (Complainant : In Civil Cases, see Equity ; Plead-
ing. In Criminal Cases, see Ceiminal Law. In Equity, see Equity.)

To constitute a competent court, several
things are necessary : the presence of the presi-

dent judge and jurors, grand and petit,

drawn, summoned, and impannelled according

to law. Clark v. Com., 29 Pa. St. 129,

135.

7. Washer v. Elliott, 1 C. P. D. 169,

176.

8. Babbitt v. Doe, 4 Ind. 355, 359.
" Competent jurisdiction," as used in the

statute, " is susceptible of two meanings. It

may signify that the court must acquire and
exercise jurisdiction competent to grant the

license, through and by reason of a strict

conformity to the requirements of the statute,

by which the steps preliminary to the issue

of license are pointed out; or it may signify

jurisdiction over the subject-matter, a sort of

authority in the abstract, to hear and deter-

mine the case ; in other words, ' by a pro-

bate court of competent jurisdiction ' may be
meant the court whose jurisdiction it is

proper to invoke in the given instance." Mon-
tour V. Purdy, 11 Minn. 384, 88 Am. Dec. 88.

9. In re Williamson, 26 Pa. St. 9, 30, 67

Am. Dec. 374.

10. People V. Liscomb, 3 Hun (N. Y.)

760, 778 {.reversed, in 60 N. Y. 559, 604, 19

Am. Rep. 211].

Where the statute requires that an oath
must be taken before some " competent tri-

bunal, oflScer, or person," it means that the

oath must be permitted or required, by at
least the laws of the United States, and be
administered by some tribunal, officer, or per-

son authorized by such laws to administer
oaths in respect of the particular matters to

Bhich it relates. U. S. v. Curtis, 107 U. S.

671, 2 S. Ct. 507, 27 L. ed. 534.

11. Pennsylvania R. Co. v. Com., (Pa.

1886) 7 Atl. 368, 373, where it is said:
" Before completion it is ' parallel,' when com-

pleted it becomes ' competing.' "

12. Meredith v. New Jersey Zinc, etc., Co.,

55 N. J. Eq. 211, 222, 37 Atl. 539.
" Competition is the life of trade."— People

D. Sheldon, 139 N. Y. 251, 263, 34 N. B. 785,
54 N. Y. St. 513, 36 Am. St. Rep. 690, 23
L. R. A. 221 {quoted, in State v. Armour Pack-
ing Co., (Mo. 1903) 73 S. W. 645, 652], where
it is said :

" The courts have acted upon and
adopted this maxim in passing upon the va-

lidity of agreements, the design of which was
to prevent competition in trade, and have
held such agreements to be invalid."

13. Distinguished from an abridgment see

Abeidgment, 1 Cye. 197, note 25.

14. Black L. Diet.

What is a new work.— Each new compila-

tion, where it is the result of labor devoted to

gathering from original sources, and to ar-

ranging in convenient form, facts open to be

published by any one, is a new work. Bul-

linger v. Mackey, 15 Blatchf. (U. S.) 550,

558, 4 Fed. Cas. No. 2,127.

15. Story v. Holcombe, 4 McLean (U. S.)

306, 314, 23 Fed. Cas. No. 13,497, 5 West.

L. J. 145, where it is said: "In this the

judgment may be said to be exercised to some
extent in selecting and combining the ex-

tracts. Such a work entitles the compiler,

under the statute, to a right of property.

This right may be compared to that of a
patentee, who, by a combination of known
mechanical structures, has produced a new
result."

16. Black L. Diet.

This is the. proper designation of one suing

in equity, though " plaintiff " is often used

in equity proceedings as well as at law.

Black L. Diet.

In construing the Illinois Practice Act of

1853, the court said: "And to guard against

misapprehension, the terms ' plaintiff ' and
' complainant ' are used, the former term being

applicable to the actor in suits at law, and the
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Complaint, a form of legal process which consists of a formal allegation

or charge against a party, made or presented to the appropriate court or oflScer,

as for a wrong done or a crime committed ; in the latter case generally under
oatli." In civil practice, the first or initiatory pleading on the part of the plain-

tiff in a civil action.^* In criminal practice, a charge, preferred before a magis-

trate having jurisdiction, that a person named (or an unknown person) has com-
mitted a specified offense, with an offer to prove the fact, to the end that a prose-

cution may be instituted.'' (Complaint: In Civil Cases, see Pleading. In
Criminal Cases, see Ceiminal Law ; Indictments and Infoemations.)

Complete. As an adjective, having no deficiency, perfect.^ As a verb,^'

to finish, end, perfect ; ^ to consummate, execute, achieve, realize.^ Used with
reference to buildings or structures, the word signifies the finishing of unfinished

work, bringing it from the condition in which it then was to a state in which
there was no deficiency.^

COMPLETED. Finished, ended, perfected, fulfilled, accomplished.^
Completely. Fully, perfectly, entirely.^*

COMPLETE PURCHASER. One who has paid the purchase money, and who,
though he has not received a conveyance of the legal title, is entitled to call

for \iP
Complete title. Instruments which constitute evidence of title and not

the estate or interest thereby conveyed.^ (See, generally, Public Lands.)
Complete title to land. Consists of juris et sesinm Gonjunotio ; the

possession, the right of possession and the right of property.^'

Completing. Constructing.*'

latter to the actor in suits in chancery."
Railway Pass., etc., Mut. Aid, etc., Assoc, v.

Robinson, 147 111. 138, 151, 35 N. E.

168.

17. Webster Diet, [quoted in State v.

Dodge County, 20 Nebr. 595, 600, 31 N. W.
117].

18. Black L. Diet.

19. Black L. Diet.

It is also " a technical term, descriptive of

proceedings before magistrates." Com. v.

Davis, 11 Pick. (Mass.) 432, 436.

20. Webster Diet, \quoted in Stewart v.

Keteltas, 9 Bosw. (N. •£.) 261, 282].

"Complete searches" of title and "title

insurance " are not in their essence equiva-

lent terms. Giltinan v. Lehman, 65 N. J. L.

668, 671, 48 Atl. 540.
" Full and complete " answer.— In refer-

ence to the phrase, " On filing a full and
complete answer," as used in the statute, it

is said that the word " complete " in our rule
" gives no strength to the sentence, nor does

it enlarge the meaning. A ' full ' answer, is

as extensive a term in describing one which
is ample and sufficient, as though the term
' complete ' had been superadded. The latter

is mere tautology." Bentley v. Cleaveland, 22

Ala. 814, 817.

21. The verb, "to complete," like many
others, is used with some indefiniteness of sig-

nification; and the idea conveyed by it fre-

quently depends upon the connection in which
it is found, or the object to which it refers.

Newell V. People, 7 N. Y. 9, 131, per Welles,

J., in dissenting opinion.

22. Webster Diet, [quoted in Stewart v.

Keteltas, 9 Bosw. (N. Y.) 261, 282].

23. Delafield v. Wcstfield, 77 Hun (N. Y.)

124, 130, 28 N. Y. Suppl. 440, 59 N. Y. St.

73.

24. McElwaine v. Hosey, 135 Ind. 481, 492,

35 N. E. 272. See also Delafield v. West-
field, 77 Hun (N. Y.) 124, 28 N. Y. Suppl.

440, 59 N. Y. St. 73.

" It fairly impoits that the building was
completed to the satisfaction of the archi-

tect, as he gave the certificate, and also, that
in his judgment, it was completed in accord-

ance with the plans and specifications."

Stewart v. Keteltas, 9 Bosw. (N. Y.) 261,

282.

Used in reference to streets.— By the word
" complete," as used in the act passed in

1804, we do not suppose was intended that
condition of the streets in which they are

made smooth and finished, but some work by
which they are made streets de facto. Fer-

nald V. Boston, 12 Cush. (Mass.) 574.

25. Webster Diet, [quoted in State v. Bis-

sell, 4 Greene (Iowa) 328, 333].

"Be completed," in a contract of construc-

tion, would clearly import a permanent finish-

ing up. Tower v. Detroit, etc., R. Co., 34
Mich. 328, 336.

26. Stewart v. Keteltas, 9 Bosw. (N. Y.)

261, 282.

27. Preston i;. Nash, 75 Va. 949, 954 [quot-

ing 2 Minor Inst. 877].
28. Thus used in Spanish grants. Slidell

V. Grandjean, 111 U. S. 412, 4 S. Ct. 475, 28

L. ed. 321 [citing De Haro v. U. S., 5 Wall.

(U. S.) 599, 18 L. ed. 681].

29. Dingey v. Paxton, 60 Miss. 1038, 1054.

30. De Grail v. St. Paul, etc., R. Co., 23

Minn. 144, 146.
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Completion. Fulfilment ; accomplishmeaf (Completion: Of Contract—
Generally, see Contracts ; Under Mechanics' Lien Laws, see Mechanics' Liens.

Of Railroad, see Raileoads. Of Sale— By Broker, see Factoes and Beokbes;
Of Personalty, see Sales ; Of Realty, see Vendoe and Pueohasee.)

Completion of the purchase. Payment of the rest of the purchase
money.^^ (See, generally, Vendoe and Pueohasee.)

Compliance. The act of complying; a yielding or consenting, as to a

request, desire, demand, or proposal ; concession ; submission.^

Complice. One who is united with others in an ill design ; an associate ; a

confederate ; an accomplice.** (See Associates ; Criminal Law.)
Complied with. Carried into execution.*^

Comply. To acquiesce in ; to be obsequious ;
^ to fulfil ; to perfect or carry

into effect ; to complete ; to perform or execute.*'

Composing the company. Persons who are entitled to the management
of the company's affairs.* (See, generally, Coepoeations.)

Composition, a written or literary work invented and set in order ; ^ a

mixture or chemical combination of materials.*" (Composition : Subject of—
Copyright, see Copyeight; Patent, see Patents. With Creditors, see Compo-
sitions "With Ceeditoes.)

Composition deed. See Compositions With Ceeditoes.

31. Century Diet. But see Yoke v. Shay,
47 W. Va. 40, 47, 34 S. E. 748 {^citing Cushwa
». Improvement Loan, etc., Assoc, 45 W. Va.
490, 505, 32 S. E. 259], with respect to " com-
pletion " used in the sense of " commence-
ment."
" In the absence of any statutory qualifica-

tion or definition of the term ' completion,'

there would be no room for its construction

by the court, but it would be construed to

mean actual completion, and would be a ques-

tion of fact to be determined in each case.

The statute has, however, provided that a
substantial completion is all that is required

in any case, whether the work be done at the
direct instance of the owner, or under the
provisions of a contract between him and an
original contractor, by declaring that a ' triv-

ial imperfection ' shall not be deemed such a
lack of completion as to prevent the filing of

a lien." Willamette Steam Mills Lumbering,
etc., Mfg. Co. V. Los Angeles College Co., 94
Cal. 229, 237, 29 Pac. 629.

32. Mattock v. Kinglake, 10 A. & E. 50, 54,

3 Jur. 699, 8 L. J. Q. B. 215, 2 P. & D. 343,

37 E. C. L. 51.

33. Century Diet.
" Full compliance with all the by-laws."

—

in Newhall u. Supreme Council A. M. of H.,

181 Mass. Ill, 117, 63 N. E. 1, construing a
benefit certificate, it is said :

" Even if the
' full compliance with all the by-laws ' which
is mentioned as a consideration for the prom-
ise is not interpreted and limited by the more
specific provisions of the express conditions,
' compliance ' in this connection means doing
what the by-laws may require the member to

do, not submission to seeing his only induce-
ment to do it destroyed."
84. Black L. Diet.

35. Clelaud v. Waters, 16 Ga. 496, 503.
36. Johnson Diet, {^quoted in Cleland v.

Waters, 16 Ga. 496, 502].
37. Webster Diet, [quoted in Cleland v.

Waters, 16 Ga. 496, 503].

38. Eosevelt v. Brown, 11 N. Y. 148,

154.

39. Daly v. Palmer, 6 Blatchf. (U. S.) 256,

6 Fed. Cas. No. 3,552, 8 Am. L. Reg. N. S.

286, 3 Am. L. Rev. 453. 36 How. Pr. (N. Y.)

206.

A dramatic composition is such a work in

which the narrative is not related, but is

represented by dialogue and action. When
a dramatic composition is represented, in dia-

logue and action, by persons who represent it

as real, by performing or going through with
the various parts or characters assigned to

them severally, the composition is acted, per-

formed, or represented; and, if the represen-

tation is in public, it is a public representa-

tion. Daly V. Palmer, 6 Blatchf. (U. S.) 256,

6 Fed. Cas. No. 3,552, 8 Am. L. Reg. N. S.

286, 3 Am. L. Rev. 453, 36 How. Pr. (N. Y.)

206.

40. Black L. Diet.
" Compositions of glass or paste " are kin-

dred compositions, such as may be either of

glass in the nature of paste, or paste in the

nature of glass. U. S. v. Popper, 66 Fed. 51,

52, 13 C. C. A. 325, where it is said: "The
only articles which . . . seem to fit that
description, are the imitation gems of glass,

commonly known as ' paste.' "
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CROSS-REFERENCES
For Matters Relating to

:

Accord and Satisfaction, see Accoed and Satisfaction.

Account Stated, see Accounts and Accounting.
Assignment For Benefit of Creditors, see Assignments Fob Benefit of

Ceeditoes.
Composition

:

By Judgment Debtor, see Judgments.
Under Bankrupt Act, see Bankeuptct.
Under Insolvent Laws, see Insolvency.

Compromise With a Single Creditor, see Compeomise and Settlement.
Kelease, see Release.

I. DEFINITION AND NATURE.

A. Definition. A composition with creditors is an agreement made by a

debtor, either in insolvent or in embarrassed circumstances, or by someone in his

behalf, with two or more of his creditors, by which it is agreed on the one side

that each of the creditors who enters into the agreement shall be paid a specified

amount or a certain percentage (in either case less than the whole) of their

respective claims, or that all or a specified portion of the debtor's property shall

be applied toward the payment of those claims pro rata, while on the other side

the creditors agree to accept in satisfaction of their claims whatever is thus

proffered.^

1. This definition is much broader than he shall make certain stipulated partial pay-
those to be found in the authorities, but it is ments, usually proportional, upon his debts,

submitted that an examination of the requi- and that upon making these he shall be dis-

sites of a composition with creditors (see charged from the residue." Abbott L. Diet.

infra, II) will show that the usually ac- "An engagement in which several of the

cepted definitions are either incomplete or are creditors (not necessarily all, but a number)
too broad in their scope, as including either agree with the debtor, and in effect with each
a compromise and settlement or an accord and other, that the debtor shall be released on
satisfaction or both, from each of which a making the partial payments he proffers."

composition differs essentially. Compare Ac- Shinkle v. Shearman, 7 Ind. App. 399, 406, 34
COED AND Satisfaction; Compbomise and N. E. 838.

Settuiment. "An agreement, made upon a sufficient oon-

Othei definitions are: "An agreement be- sideration, between an insolvent or embar-
tn'een a debtor and various creditors, that rassed debtor and his creditors, whereby the

[I. A]
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B. Nature of Agreement— I. In General. A composition is a new agree-

ment, and effects a novation of the original claim.^ It is not only an agreement
between the debtor and the creditors who enter into it, but is also an agreement
of those creditors among themselves, each with the others.^

2. Distinguished From Accord and Satisfaction and From Compromise.* A
composition differs from an accord and satisfaction in that it carries its consider-

latter, . for the sake of immediate payment,
agree to accept a dividend less than the whole
amount of their claims, to be distributed pro
rata in discharge and satisfaction of the
whole." Black L. Diet, [quoted in Conti-
nental Nat. Bank v. McGeooh, 92 Wis. 286,
310, 66 N. W. 606].
"An agreement made upon a suffici«nt con-

sideration, between an insolvent or embar-
rassed debtor and his creditors, or a consid-
erable proportion of them, whereby the latter,

for the sake of immediate or sooner payment,
agree to accept a dividend less than the whole
amount of their claims, to be distributed
pro rata, in discharge and satisfaction of the
whole." Wilson v. Samuels, 100 Cal. 514,

518, 35 Pac. 148.

"An arrangement between a creditor and
his debtor for the discharge of the debt, on
terms or by means different from those re-

quired by the original contract or by law."
4 So. L. Rev. 639.

And compare Lanes v. Squyres, 45 Tex.
382; 8 Centr. L. J. 350. See also Bailey v.

Boyd, 75 Ind. 125, 126, where a composition
is defined to be an arrangement " between a
debtor and creditor, whereby the debtor agrees

to give, and the creditor to take, a less sum
at a time fixed, instead of the original debt,

according to its terms."

The definitions quoted are inaccurate and
deficient. A composition need not be joined

in by a considerable proportion of the credit-

ors; two are sufficient (see infra, V, B', 1, a).

It need not be an agreement to accept less

than the whole amount of the debt; an as-

signment under which the creditors run the

risk of losing a part of their claims is a com-
position, if accepted as such by the creditors,

although they realize eventually the full

amounts due them ( see infra, II, A ) . And
it is misleading to insert as a part of the

definition that a composition must be upon
sufficient consideration, as that would seem
to imply that there must be an extrinsic con-

sideration, whereas in a true composition the

only consideration necessary is the intrinsic

one created by the mutual agreements of the

creditors who enter into it (see infra, II, F) ;

and if there is an extrinsic consideration the

transaction loses its nature as a composition
and becomes an accord and satisfaction, or a
compromise. Continental Nat. Bank v. Mc-
G«och, 92 Wis. 286, 66 N. W. 606.

The object of a composition is to secure to

the creditors an equal distribution of the

debtor's assets, to relieve them from the strain

and risk of a race for priority, and to secure

the debtor from further pressure on the part

of the creditors. Chase v. Bailey, 49 Vt. 71,

74, where it is said :
" One of the principal

considerations moving all the parties to a
composition deed to enter into the same
usually is, to secure the debtors, upon a sur-

render by them and division of their property
equitably among the creditors, from future
harassment by the creditors or any portion
of them, and to leave the debtors free to form
new business relations and enter upon new
business enterprises." See Paddleford v.

Thacher, 48 Vt. 574.

2. Indiana.— Shinkle v. Shearman, 7 Ind.

App. 399, 34 N. E. 838.

Minnesota.— Brown v. Farnham, 48 Minn.
317, 51 N. W. 377.

New Tor-fc.— Baxter v. Bell, 86 N. Y. 195
[reversing 19 Hun (N. Y.) 367]; Chemical
Nat. Bank v. Kohner, 85 N. Y. 189 [reversing
on another point 8 Daly (N. Y.) 530, 58 How.
Pr. (N. Y.) 267].

England.— Good v. Cheesman, 2 B. & Ad.
328, 22 E. C. L. 142, 4 C. & P. 513, 19 E. C. L.

627, 9 L. J. K. B. 0. S. 234.

Canada.— Tees v. McCulloch, 2 L. C. L. J.

135.

See, generally. Novation.
3. California.—Kullman v. Greenebaum, 92

Cal. 403, 28 Pac. 674, 27 Am. St. Rep. 150.

Connecticut.— Rockville Nat. Bank V. Holt,
58 Conn. 526, 20 Atl. 669, 18 Am. St. Rep.
293.

Minnesota.— Newell v. Higgins, 55 Minn.
82, 56 N. W. 577.

Kew York.— Renard v. Tuller, 4 Bosw.
(N. Y.) 107; Hughes v. Alexander, 5 Duer
(N. Y.) 488.

Ohio.— Ray v. Brown, 7 Ohio Dec. (Re-
print) 494, 3 Cine. L. Bui. 545.

Pennsylvania.— Crawford v. Krueger, 201
Pa. St. 348, 50 Atl. 931.

" Every composition deed is in its spirit, if

not in its terms, an agreement between the
creditors themselves as well as between them
and the debtor. It is an agreement that each
shall receive the sum or the security which
the deed stipulates to be paid or given, and
nothing more." Breek v. Cole, 4 Sandf.(N. Y.)

79, 83 [quoted in Renard v. TuUer, 4 Bosw.
(N. Y.) 107, 117; Bowns v. Stewart, 28 Misc.
(N. Y.) 475, 478, 59 N. Y. Suppl. 72]. And
see Solinger v. Earle, 82 N. Y. 393 [quoted in

Bank of Commerce v. Hoeber, 11 Mo. App.
475, 480].

Each creditor acts for himself, rather than
for all the creditors. Ex p. Haines, 76 Me.
394.

4. Distinguished from discharge in bank-
ruptcy.— A discharge discharges a bankrupt
from his debts, whether there are or are not
any assets for distribution. Under a compo-

[I. B, 2]
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ation within itself,^ and does not necessarily operate as a discharge of the original
debt until performed,* while an accord and satisfaction depends for its validity
upon an extraneous consideration and operates as a discharge and complete nova-
tion of the original claim.''' A composition is also distinguished from a compro-
mise, in that it will operate as the settlement of an undisputed liability, and
applies in strictness only to money demands arising out of contracts, while a com-
promise is the settlement of a disputed claim and applies to claims and demands
of all sorts.' A composition further differs from both an accord and satisfaction
and a compromise in that it requires the concurrence of at least two creditors to
make it binding,' while either of the other modes of settlement will be valid,
although between a debtor and a single creditor.'"

II. REQUISITES.

A. In General. In order to constitute a valid composition," the debtor must
be in embarrassed circumstances,'^ although it is not necessary that he be actually
insolvent'^ or that the creditors should receive from his estate less than the full

amount of their respective claims. It is sufficient that they run the risk of losing

eition a sum of money is paid in satisfaction
of the debt. In re Odell, 9 Ben. (U. S.) 247,
18 Fed. Cas. No. 10,427, 16 Nat. Bankr. Eeg.
501.

5. See infra, II, F. A composition is said
to be an exception to the rule that an agree-
ment to take part of a debt in satisfaction
of the whole is no legal satisfaction of the
remainder. Newell v. Higgins, 55 Minn. 82,
56 N. W. 577; White v. Kuntz, 107 N. Y.
518, 14 N. E. 423, 12 N. Y. St. 297, 1 Am. St.

Rep. 886 [affirming 13 Daly (N. Y.) 286];
Crawford v. Krueger, 201 Pa. St. 348, 50 Atl.

931. Contra, Wheeler v. Wheeler, 11 Vt. 60.

6. See infra, VIII, C, 1.

7. See AccoBD and Satisfaction.
Some authorities, however, ignore this dis-

tinction, and define composition in terms that
are broad enough to include an accord and
satisfaction. See Bailey r. Boyd, 75 Ind. 125;
Bouvier L. Diet. ; Rapalje & L. L. Diet.

8. See Compromise and Settlement.
9. See infra, V, B, 1, a.

Agreements held to be compositions.— An
agreement to assign stock in trade and out-

standing debts to the creditors, who agree to

accept the same in full satisfaction of their
respective debts. Watkinson v. Inglesby, 5
Johns. (N. Y. ) 386. A delivery of property
to trustees in satisfaction of the debts due
various creditors upon a mutual written
agreement among the creditors to receive the
property as such and discharge the debtor.
Bartlett v. Rogers, 3 Sawy. (U. S.) 62, 2 Fed.
Cas. No. 1,079. In Bobbins v. Magee, 76
Ind. 381, it was held that when a grantor, by
an ordinary warranty deed, without condi-

tions or limitations therein expressed, con-

veys land to certain grantees named in the
deed, without indicating that the grant is to

them as trustees and without any direction

therein as to how the property shall be dis-

posed of, but at the same time executes an
agreement with the grantees which shows that
they take the property as trustees, and as

[I, B, 2]

such are to sell it and apply the proceeds
thereof to the payment of the grantor's cred-
itors who may become parties thereto, the
transaction must be regarded as a composi-
tion agreement between the grantor and his
creditors and not as a, voluntary assignment.
In Cl-awford v. Krueger, 201 Pa. St. 348, 50
Atl. 931, the defendant proposed to his cred-
itors that instead of using his money to pro-
cure a discharge in bankruptcy he should dis-

tribute it among them. The plaintiff, who
was one of the creditors, assented, and au-
thorized his attorney to act for him. He was
told who the other creditors were, the
amounts due them, and what they were to
receive, and executed an agreement stating
on what terms he would settle, which was to
be shown to the other creditors. It was held
that this constituted a composition.
When the transaction contains the elements

of a compiomise it will be held to be such
rather than a composition. Graham v. Meyer,
99 N. Y. 611, 1 N. E. 143; Grabenheimer v.

Blum, 63 Tex. 369 ; Continental Nat. Bank v.

McGeoch, 92 Wis. 286, 66 N. W. 606.

10. See Accord and Satisfaction; Com-
promise AND Settlement.

11- As to validity of compositions see in-

fra, III.

12. Wilson V. Samuels, 100 Cal. 514, 35
Pac. 148; Cutter v. Reynolds, 8 B. Mon.(Ky.)
596; Crawford v. Krueger, 201 Pa. St. 348, 50
Atl. 931; Continental Nat. Bank v. McGeoch,
92 Wis. 286, 310, 66 N. W. 606. See also

Black L. Diet.

13. In Castleton v. Fanshaw, Prec. Ch. 99,

24 Eng. Reprint 48, creditors who had com-
pounded with the executors of their debtor,

fearing a deficiency of assets, were denied re-

lief, although it appeared that there were as-

sets sufficient to pay them in full.

Right of assignor for benefit of creditors to
make a composition with his creditors see

Assignments For Benefit of Creditors, 4
Cyc. 282.
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part by assenting to an assignment of the debtor's property for their benefit,

although they eventually realize all that is due them/* or that they agree to

an extension of time with the expectation of realizing their full claims in

instalments.^^

B. Advantage to Creditors. There must also be some advantage to the

creditors in the settlement proposed, either in the distribution of the debtor's

property, in. fixed payments, or in the giving of security for the performance of

the composition,'* and consequently a mere extension of time without conditions

and not under seal is not a composition, and irrespective of its enforceability as

among the creditors themselves is not binding upon the creditors as between
them and the debtor."

C. Satisfaction of Debts. Although a composition is not an accord and sat-

isfaction '^ it must contain all the elements necessary to give it the effect of such

a transaction ; " that is, it must operate until breach as a bar to recovery of the

debt compounded.* A mere agreement to accept a composition therefore is an

14. Aiken v. Price, Dudley (S. C.) 50;
Union Bank v. Rogan, 13 New South Wales
285. Contra, Reg. v. Cooban, 18 Q. B. D. 269.

In Union Bank v. Rogan, 13 New South Wales
285, 291, a debtor assigned his estate for the

benefit of his creditors by a deed to which they

were parties, and by which they released the

debtor from all debts owing by him to them.

It was contended that this was not a composi-

tion, because there was no provision that the

creditors should take less than twenty shil-

lings in the pound. But the court held it to

be a composition, saying :
" It seems to me

that in this case, although the property might
be worth more than twenty shillings in the

pound, nevertheless it was a composition.

The debtor gave, and the creditors accepted,

something which might fall short of pay-

ment in full. The creditors might get twenty

Bhillings in the pound, and they might get

considerably less. They took that risk. The
deed under which they bound themselves to

take that risk is properly called a composi-

tion deed, and the arrangement is_ properly

called a compounding with the creditors."

15. Abel V. Allemannia Bank, 79 Minn.

419, 82 N. W. 680.

16. Henry v. Patterson, 57 Pa. St. 346,

350, where it is said :
" In all compositions

the creditors are bound by some advantage

to be obtained in a distribution of property

or money by the debtor, or by fixed payments

to be made by him securing to each a certain

proportion of his assets."

Abandonment of a demand is not a com-

position. " To compound a debt is to abate a

part, on receiving the residue." Haskins v.

Newcomb, 2 Johns. (N. Y.) 405, 408.

An agreement which is not one for the pay-

ment by the debtor of any sum or thing, and

which does not purport and is not intended

to operate as a release of the debtor, is not

a composition. Wilson v. Samuels, 100 Cal.

514, 35 Pac. 148.

17. Pitts Sons' Mfg. Co. v. Commercial

Nat. Bank, 121 111. 582, 13 N. E. 156; Gar-

nier v. Papin, 30 Mo. 243.

A paper without consideration or seal, by
which the creditors agree to give the debtor

an extension for one year, during which they
will not obtain judgment against him, molest
him by legal proceedings, or issue execution
against his property, is not a composition.
Henry v. Patterson, 57 Pa. St. 346.

But an agreement to discontinue bank-
ruptcy proceedings and not to procure a dis-

charge and certificate (which might be had
within about ten weeks from the date of the

agreement) is a, good consideration for an
extension of time for three years. Loomis v.

Wainwright, 21 Vt. 520. And compare Towne
V. Rutler, 51 Vt. 62.

Letter of license not an exception.— A let-

ter of license (see infra, IV, B, 4) is only an
apparent exception to this rule. Such an
agreement is usually made in connection with
a composition deed and as a part of the

composition arrangement, and should al-

ways be under seal. But even if under seal

a letter of license standing alone is not a
composition, since it will not operate as a
discharge or release of the debt. O'Brien v.

Osborne, 10 Hare 92, 16 Jur. 960, 44 Eng. Ch.

92.

18. See supra, I, B, 2; Mellen v. Gold-

smith, 47 Wis. 573, 3 N. W. 592, 32 Am.
Rep. 781; Good v. Cheesman, 2 B. & Ad.
328, 22 E. C. L. 142, 4 C. & P. 513, 19

E. C. L. 627, 9 L. J. K. B. 0. S. 234; Fitcn
V. Sutton, 5 East 230, 1 Smith K. B. 415;

Webb V. Hewitt, 3 Kay & J. 438.

19. Indiana.— Shinkle v. Shearman, 7 Ind.

App. 399, 34 N. E. 838.

Maine.— Warren v. Whitney, 24 Me. 561,

41 Am. Dec. 406.

Michigan.— Harrison v. Gamble, 69 Mich.

96, 36 N. W. 682.

New York.— Dolsen v. Arnold, 10 How. Pr.

(N. Y.) 528.

Tennessee.— Evans v. Bell, 15 Lea (Tenn.)

569.

A composition performed is equivalent to

an accord and satisfaction. Therasson f.

Peterson, 4 Abb. Dec. (N. Y.) 396, 2 Keyes
(N. Y.) 636.

20. An agreement which does not purport

and is not intended to operate as a release of

the debtor is not a composition. Wilson i\

[11, C]
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accord only, and if standing alone is no defense to an action on the original

claim.^' To make such an agreement operate as a composition it must, if between
the debtor and a creditor, be part of a common purpose or understanding with
other creditors ;^^ and if between the creditors only must be accepted by the

debtor either expressly or by acts.^ But the agreement need not be executed
;

an executory composition is binding until breach.^

D. Mutuality— l. Between Debtor and Creditors. In order to constitute a

valid composition there must be mutuality of contract between the debtor or

whoever proffers the composition and the creditors. A mere unilateral agree-

ment which purports to bind only the debtor or someone who acts in his interest

is not binding upon the creditors and cannot be enforced by them, unless they
liave accepted it ; ^ while an agreement that in terms binds the creditors only

cannot be enforced by the debtor, unless it has been accepted by him, even though

Samuels, 100 Cal. 514, 35 Pac. 148. In
O'Brien v. Osborne, 10 Hare 92, 16 Jur. 960,

44 Eng. Ch. 92, a debtor conveyed his life-

interest in certain property in trust for cred-

itors, parties to the deed; and the creditors

in consideration thereof granted to the debtor

license to reside and attend to his affairs in

any place he might think proper, without suit

or molestation in his person or his goods,

chattels, and effects by any such creditors;

and that in case of any suit or molestation

by any of such creditors, contrary to the true

intent and meaning of such license, the debtor

should be wholly released and acquitted of

the debt, and the deed might be pleaded in

bar. It was held that this amounted only

to a license by the creditor to the debtor to

live unmolested and did not operate as a re-

lease of the debt or a discharge of the debtor's

estate.

A contract which is not completed, but re-

mains inchoate merely, will not amount to a
composition; there must be a consummated
contract. In Dolese v. McDougall, 182 111.

486, 55 N. E. 547 [affirming 78 111. App. 629]

,

the creditors met and partly prepared a com-

position agreement which was never signed or

acted upon. It was held that there was no
composition.

31. Kentucky.— Cutler v. Reynolds, 8

B. Mon. (Ky.) 596.

Michigan.— Harrison v. Gamble, 69 Mich.

96, 36 N. W. 682.

Minnesota.—^Trunkey v. Crosby, 33 Minn.

464, 23 N. W. 846.

Neio Jersey.— Daniels v. Hatch, 21 N. J. L.

391, 47 Am. Dec. 169.

Vermont.— Wheeler v. Wheeler, 11 Vt. 60.

England.—Reay v. Richardson, 2 0. M. & R.

422, 1 Gale 219, 4 L. J. Exch. 236, 5 Tyrw.

931 ; Lynn v. Bruce, 2 H. Bl. 317, 3 Rev. Rep.

381; Heathcote v. Cruikshanks, 2 T. R. 24.

See 10 Cent. Dig. tit. " Compositions with

Creditors," § 6.

Illustrations.—^A promise to compromise on
as favorable terms as any other creditor will

not prevent suit for the original debt. Hayee

V. Davidson, 70 N. C. 573. An agreement to

give up part of a claim if other creditors will

agree to give up part will not bind without

some further consideration. Rosenthall •».

[II, C]

Jacobs, 5 Ky. L. Rep. 419. But an agreement
to take the composition will bind if the debtor
assigns his property to trustees on the faith

of it. Butler v. Rhodes, 1 Esp. 236, Peake
238.

22. See infra, II, D, 2.

Agreement to accept composition.— It is

sometimes said that an agreement to accept a
composition is not binding, unless others are

thereby induced to enter into the composition.

Daniels v. Hatch, 21 N. J. L. 391, 47 Am.
Dec. 169; Williams v. Carrington, 1 Hilt.

(N. Y.) 515; Greenwood v. Lidbetter, 12

Price 183. But this statement of the rule is

inaccurate, as it presupposes knowledge of

the other's agreement, which is not neces-

sary. See Steinman v. Magnus, 2 Campb.
124, 11 East 390.

23. Wilson v. Samuels, 100 Cal. 514, 35
Pac. 148 ; Webb v. Stuart, 69 Me. 356 ; Gar-
nier v. Papin, 30 Mo. 243. And see infra, II,

D, 1.

24. Boyd v. Hind, 1 H. & N. 938, 947, 3

Jur. N. S. 566, 26 L. J. Exch. 164, 5 Wkly.
Rep. 361, where it was said, per Williams,

J.: "A composition agreement, by several

creditors, although by parol, so as to be in-

capable of operating as a, release, and al-

though imexeouted, so as not to amount in

strictness to a satisfaction, will be a good
answer to an action by a creditor for his orig-

inal debt, if he accepted tne new agreement
in satisfaction thereof."

25. A volimtary assignment for the benefit

of creditors will not operate as a composition,

unless the creditors agree to accept it in

satisfaction of their debts. Loney v. Bailey,

43 Md. 10; Allen v. Roosevelt, 14 Wend.
(N. Y.) 100; Matter of Waley, 3 Drew. 165,

3 Eq. Rep. 380, 1 Jur. N. S. 338, 24 L. J. Ch.

499, 3 V.'kly. Rep. 286; Garrard v. Lauderdale,
2 Russ. & M. 451, 11 Eng. Ch. 451 [affirming

3 Sim. 1, 6 Eng. Ch. 1].

The South Carolina consolidation act of

Dec. 22, 1873, which authorized the issue

of new bonds at the rate of fifty cents on the

dollar for outstanding bonds and stocks to

such as would accept them in exchange, was
held not to be a composition by the state

with its creditors. Walker v. State, 12 S. C.
200.
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the creditors may enforce it as amongst themselves.'^^ But the agreement, even
when written, need not be signed by the parties ; it is sufficient if they assent

to or act upon it.*'

2. Among Creditors. In addition to the ordinary mutuality necessary to every
contract, a composition must contain the further element of mutuality among the
creditors themselves. That is, it must be entered into by them in reliance upon
their mutual concessions, and in furtherance of a common purpose to secure their

claims by compromise and settlement.^ A series of separate and independent
compromises with individual creditors, whether on the same or different terms,

will riot constitute a composition.^^ But if the common purpose be present, the

26. Wilson v. Samuels, 100 Cal. 514, 35
Pac. 148 ; Webb v. Stuart, 59 Me. 356 ; Henry
V. Patterson, 57 Pa. St. 346.

The following agreements have been held
to lack the mutuality necessary to constitute
a composition :

" We the undersigned agree
to take fifty per cent of the amount due us in

full for account against D. M. Stuart, Ells-

worth." Webb V. Stuart, 59 Me. 356. " We,
the undersigned, creditors of Edward Ware
of Waterville, in the county of Kennebec,
hereby agree to accept thirty per cent of

our actual net claims against him, the
amounts of which are correctly stated against
our respective names, in full discharge
thereof; fifteen per cent in four months after

September first, 1898, and fifteen per cent in

eight months after said date." Guilford First
Nat. Bank v. Ware, 95 Me. 388, 394, 50 Atl.

24.

An agreement for a mere extension of time
without consideration lacks mutuality and is

not binding. Pitts Sons' Mfg. Co. v. Commer-
cial Nat. bank, 121 111. 582, 13 N. E. 156;
Gamier v. Papin, 30 Mo. 243; Henry v. Pat-
terson, 57 Pa. St. 346.

27. California.— Wilson v. Samuels, 100
Cal. 514, 35 Pac. 148.

Kentucky.— Roberts v. Barnum, 80 Ky. 28.

Massachusetts.— Eaton v. Lincoln, 13 Mass.
424.

'New York.— Williams v. Carrington, 1

Hilt. (N. Y.) 515; Fellows V Stevens, 24
Wend. (N. Y.) 294. But see Acker v. Phoenix,

4 Paige (N. Y.) 305.

South Carolina.— Aiken v. Price, Dudley
(S. C.) 50.

Wisconsin.— Melton v. Goldsmith, 47 Wis.
573, 3 N. W. 592, 32 Am. Eep. 781.

England.— Kitchin v. Hawkins, L. E. 2

C. P. 22, 12 Jur. N. S. 928, 15 L. T. Eep.
N. S. 185, 15 Wkly. Eep. 72; Biron v. Mount,
24 Beav. 642, 4 Juf. N. S. 43, 27 L. J. Ch.

191; Boothbey V. Lowden, 3 Campb. 175. In
Good V. Cheesman, 2 B. & Ad. 328, 22 E. C. L.

142, 4 C. & P. 513, 19 E. C. L. 627, 9 L. J. K.
B. 0. S. 234, certain creditors of the defend-

ant met together, in consequence of a com-

munication from him, and signed the follow-

ing memorandum :
" Whereas, William

Cheesman of Portsea, brewer, is indebted to

us for goods sold and delivered, and being

unable to make an immediate payment
thereof, we have agreed to accept payment
of the same by hia covenanting and agreeing

[37]

to pay to a trustee of our nomination one-

third of his annual income, and executing a
warrant of attorney as a collateral security

until payment thereof. As witness our hands
this 31st of October, 1829." This paper wag
held to be a good composition agreement,
although it was never signed by the debtor
and there was no evidence of his presence
when it was signed by the creditors; as it

was in his possession at the time of the trial

at which it was offered in defense, and he had
procured it to be stamped.
What does not constitute assent.— A cred-

itor cannot be held to have assented to a
composition unless he has put himself in the
same situation with regard to the debtor as

if he had executed the deed. Forbes v.

Limond, 4 De G. M. & G. 298, 18 Jur. 33, 2

Wkly. Rep. 262, 53 Eng. Ch. 231. Signing a
letter of license which does not refer to a
composition deed does not constitute an assent

to the deed. Whitmore v. Turquand, 3 De G.
F. & J. 107, 7 Jur. JSr. S. 377, 30 L. J. Ch. 345,

4 L. T. Eep. N. S. 38, 9 Wkly. Eep. 488, 64
Eng. Ch. 84.

28. Connecticut.—^Argall v. Cook, 43 Conn.
160.

Maine.— Guilford First Nat. Bank v. Ware,
95 Me. 388, 50 Atl. 24.

Massachusetts.— Perkins v. Lockwood, 100
Mass. 249, 1 Am. Eep. 103.

Minnesota.— Sage v. Valentine, 23 Minn.
102.

North Carolina.— Wittkowsky v. Baruch,
126 N. C. 747, 36 S. E. 156.

Pennsylvania.— Crawford v. Krueger, 201
Pa. St. 348, 50 Atl. 931; Heitzenreither v.

Long, 4 Pa. Super. Ct. 524; Kartell v. Mor-
gan, 1 Pittsb. (Pa.) 354.

Texas.— Lanes v. Squyres, 45 Tex. 382.

England.— Boyd v. Hind, 1 H. & N. 938,

3 Jur. N. S. 566, 26 L. J. Exch. 164, 5 Wkly.
Eep. 361; Greenwood v. Lidbetter, 12 Price

183; 8 Centr. L. J. 350.

It is not necessary, however, that each
creditor should be aware that the others have
joined or will join in the composition; for in

that case the first and the last would never
be bound. All that is necessary is the com-
mon purpose. Steinman v. Magnus, 2 Campb.
124, 11 East 390; 4 So. L. Rev. 650; 17 Centr.
L. J. 305. Contra, Greenwood v. Lidbetter,

12 Price 183.

29. Alalama.— Henry v. Murphy, 54 Ala.
246.

[II. D, 2]
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fact that the creditors are agreed with separately will not prevent the arrange-
ment from being construed as a composition.'" Neither a meeting of the cred-
itors nor a final promise of each to each is necessary .^^

E. Equality. Equality among the creditors who enter into it is of the essence
of a composition, and is implied by law from the very nature of the transaction,'^

unless there be an express stipulation or understanding that they shall be treated

Mvtmesota.—Minneapolis First Nat. Bank v.

Steele, 68 Minn. 126, 59 N. W. 959; Trunkey
«. Crosby, 33 Minn. 464, 23 N. W. 846.

Jfetu Yorh.— Kellogg v. Richards, 14 Wend.
(N. Y.) 116.

North Carolina.— Hayes v. Davidson, 70
N. C. 573.

United States.— Clarke v. White, 12 Pet.

(U. S.) 178, 9 L. ed. 1046 [affirming 5 Cranch
C. C. (U. S.) 102, 29 Fed. Gas. No. 17,540].

Canada.— Forster v. Bettes. 5 U. C. Q. B.

599; 4 So. L. Rev. 646; 17 Centr. L. J. 305.

When a creditor does not accept the com-
position, but compromises independently with-
out a new consideration, he may recover the
balance of his debt. Bliss v. Shwarts, 65
N. Y. 444 [reversing 7 Lans. (N. Y.) 186, 64
Barb. (N. Y.) 215].

30. Illinois.— Gillfillan v. Farrington, 12

111. App. 101.

Maryland.— Flack v. Garland, 8 Md. 188.

Minnesota.— M. A. Seed Dry-Plate Co. v.

Underlich, 69 Minn. 288, 72 N. W. 122.

New York.— Chemical Nat. Bank v.

Kohner, 85 N. Y. 189 [reversing 8 Daly
(N. Y.) 530, 58 How. Pr. (N. Y.) 267];
Kellogg V. Richards, 14 Wend. (N. Y.) 116.

Pennsylvania.— Heitzenreither v. Long, 4
Pa. Super. Ct. 524.

Wisconsin.— Johnson v. Parker, 34 Wis.
596.

Illustrations.— A covenant by which the
creditors " severally and each for himself

"

agree to release and discharge the debtor will

not render a composition deed void on the

ground of its being several. Horstman v.

Miller, 35 N. Y. Super. Ct. 29. In Crawford
V. Krueger, 201 Pa. St. 348, 350, 50 Atl. 931,

plaintiff was a judgment creditor of the de-

fendant under a judgment entered in 1895. In
1898 the defendant began negotiations with
his creditors for settlement. As a result of

these negotiations the creditors with knowl-
edge of each other's actions signed composi-

tion agreements, that of the plaintiff being
as follows: "Pittsburg, Pa., Dec. 9th, 1898.

To whom it may concern: This is to certify

that R. C. Crawford, executor of Louisa M.
Horn, in consideration of $100.00 to be paid
him by 0. B. Krueger, will satisfy the judg-
ment of Louisa M. Horn vs. 0. E. Krueger,
at No. 352, May Term, 1895, D. S. B.; pay-
ment to be made within six months. T. J.

Newlin, Attorney for R. C. Crawford, Ex."
The agreements signed by the other creditors

were of similar tenor. It was held that the
facts showed a valid composition. Fell, J.,

who delivered the opinion of the court, say-

ing :
" The defendant owed a few thousand

dollars, and had but a few hundred. He pro-

posed to his creditors that instead of using

[II, D, 2]

his money to procure a discharge in bank-
ruptcy, he should distribute it among them
in discharge of his indebtedness. The plain-
tiff either personally or through an attorney
who was fully authorized to act for him, as-

sented to this proposition and agreed upon
an amount for which he would give a release.

He was told who the other creditors were, the
amounts due them and what each was to re-

ceive in settlement. He was shown an agree-
ment with one of them and was asked to sign
a similar agreement to be shown the others.
He prepared and executed an agreement ad-
dressed ' To whom it may concern,' in which
he stated the terms on which he would set-

tle. Manifestly the purpose in executing an
agreement in this form was to promote a
settlement, and it was given with the express
understanding that it should be shown to the
other creditors to induce them to settle, and
it was shown them. This was not a separate
settlement with a separate creditor, but a
joint agreement between creditors, and a good
composition."

31. Gillfillan v. Farrington, 12 111. App.
101; Johnson v. Parker, 34 Wis. 596; Bean i).

Amsinck, 10 Blatchf. (U. S.) 361, 2 Fed. Gas.

No. 1,167, 12 Am. L. Reg. N. S. 379, 8 Nat.
Bankr. Reg. 228; Faweett v. Gee, 3 Anstr.
910; Cullingworth v. Loyd, 2 Beav. 385, 4
Jur. 284, 9 L. J. Ch. 218, 17 Eng. Ch. 385;
Leicester v. Rose, 4 East 372, 1 Smith K. B.

41. See also 4 So. L. Rev. 650.

32. Bowns v. Stewart, 28 Misc. (N. Y.)

475, 59 N. Y. Suppl. 721 [reversing 27 Misc.
(N. Y.) 842, 58 N. Y. Suppl. 1137]; Hosack
V. Rogers, 25 Wend. (N. Y.) 313; Pierce v.

Jones, 8 S. C. 273, 28 Am. Rep. 288; Mans-
field V. Rutland Mfg. Co., 52 Vt. 444.

Further statements of rule.— The true
foundation of a composition deed is equality
of provision for all the signers of the deed
and that all shall stand in like condition.

Lee V. Sellers, 81 Pa. St. 473. "The true
ground on which it rests is that each cred-

itor is induced into the composition on the

supposition that all are to share and suffer in

equal proportion—that there is to be an equal-

ity of loss and benefit." Per Brickell, C. J.,

in Henry v. Murphy, 54 Ala. 246, 253. "When
a composition agreement is executed, the
debtor professes and holds out to deal with
all the creditors who enter into it, on terms
of perfect equality." Per Craig, J., in Hef-
ter V. Cahn, 73 111. 296, 301. In Ex p. Mil-

ner, 15 Q. B. D. 605, 612, 54 L. J. Q. B. 425,

53 L. T. Rep. N. S. 652, 2 Morr. Bankr. Rep.
190, 33 Wkly. Rep. 867, Brett, M. R., said:
" In my opinion it is of the very essence of a
composition of this nature [a common-law
composition] that all the creditors who come
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differently.^ And a mere equal distribution of assets is not the only thing

required to preserve the necessary equality ; the creditors must be put on the
same basis in all respects, and any favor shown or advantage given to one or

more will vitiate the composition, although the others receive their full share of

the assets and are not prejudiced in any way except by the fact that all are not

treated alike.^* This principle, however, applies only where the agreement is

silent ; and if the other creditors assent each may secure for himself the best

terms he can.''

F. Consideration. A composition is usually said to form an exception to

the rule that requires a new consideration to support an agreement to accept part

of a debt in satisfaction of the whole, and certainly no extrinsic consideration is

required.^* The exception, however, is more apparent than real. A composition

in under it oblige themselves to each other,

and the debtor obliges himself to every one
of them, that, so far as he is concerned, all

of them shall come in upon a footing of
equality. This equality is implied by law
from the very nature of the transaction, and,
if it is carried out by means of a deed, then,
unless there is something in the deed whieh
is plainly to the contrary, equality between the

creditors becomes an implied condition of the
deed, and if any breach of this condition is

committed by the debtor the deed becomes
voidable by every creditor who has executed
it. It appears to me that this is a general
principle which is applicable to deeds entered

into independently of any statute, equally
with deeds entered into under the provisions

of a statute. . . . Equality among the cred-

itors ia an implied condition of such an ar-

rangement, and, if the arrangement is carried

into effect by a deed, this becomes an implied
condition of the deed, and, if this condition

is not carried out, any creditor who has exe-

cuted the deed is no longer bound by it, even
if the breach of the condition takes place after

his execution."
Applications of rule.— If different rates are

paid to different parties there is no composi-
tion. Forster v. Bettes, 5 U. C. Q. B. 599.

But the fact that judgment creditors are to be
paid on the basis of their debts and costs is

not an inequality that will avoid the composi-
tion. Evans v. Jones, 3 H. & C. 423, 11 Jur.

N. S. 784, 34 L. J. Exch. 25, 11 L. T. Rep.
N. S. 636. And a covenant to give to all

creditors promissory notes for their composi-
tions, " as soon as the deed should be deliv-

ered " to the debtor, signed and sealed by the

creditors, does not render the deed invalid

because of inequality of treatment. Peel v.

Webster, 30 L. J. Exch. 188, 16 L. T. Kep.
N. S. 598. When interest on the debt is paid

without deducting the income tax, the debtor

cannot afterward deduct that tax from the

debt before calculating the composition. Ex p.

Turner, 11 L. T. Rep. N. S. 352, 13 Wkly.
Rep. 104.

33. O'Brien v. Greenebaum, 92 Cal. 104, 28

Pac. 214; Newell V. Higgins, 55 Minn. 82,

50 N". W. 577; Hall v. Merrill, 5 Bosw. (N. Y.)

266, 18 How. Pr. (N. Y.) 38. And see infra,

XI, B. In O'Shea v. Collier White Lead, etc.,

Co., 42 Mo. 397, 404, 97 Am. Dec. 332, the

court, per Wagner, J., said :
" The purport

of a composition is that the property of the

debtor shall be assigned to trustees, and shall

be collected and distributed by them among
the creditors according to the order and terms
prescribed in the deed itself. In all transac-

tions of this dtescription the utmost good faith

is required, as each one signs the deed and
comes into the agreement on the understand-
ing that they will share mutually, or accord-

ing to the terms embodied in the instrument."
34. Dauglish v. Tennent, L. R. 2 Q. B. 49,

8 B. & S. 1, 36 L. J. Q. B. 10, 15 Wkly. Rep.
196.

A secret benefit accruing to a creditor from
a third party will vitiate the composition
equally with one received from the debtor.

California.— Kullman v. Greenebaum, 92
Cal. 403, 28 Pac. 674, 27 Am. St. Rep. 150.

Illinois.— Hefter v. Cahn, 73 111. 296.

Massachusetts.— Frost v. Gage, 3 Allen
(Mass.) 560.

Missouri.— Bank of Commerce v. Hoeber,
11 Mo. App. 475 {.affirmed in 88 Mo. 37, 57
Am. Rep. 359].

2few Yorfc.—Solinger v. Earle, 82 N. Y. 393,

60 How. Pr. (N. Y.) 116 [affirming 45 N. Y.

Super. Ct. 80, 604] ; Babcock v. Dill, 43 Barb.

(N. Y.) 577.

Ohio.— Ray v. Bro-mi, 7 Ohio Dec. (Re-

print) 494, 3 Cine. L. Bui. 545.

Pennsylvania.— Patterson v. Boehm, 4 Pa.
St. 507.

England.— Ex p. Milner, 15 Q. B. D. 605,

54 L. J. Q. B. 425, 53 L. T. Rep. N. S. 652,

2 Morr. Bankr. Rep. 190, 33 Wkly. Rep. 867;
Knight V. Hunt, 5 Bing. 432, 7 L. J. C. P.

0. S. 165, 3 M. & P. 18, 30 Rev. Rep. 692, 15

E. C. L. 488; Bradshaw v. Bradshaw, 9

M. & W. 29.

Canada.— Brigham v. La Banque Jaeques-
Cartier, 30 Can. Supreme Ct. 429.

See infra, XI, B', 1, c, d; and 10 Cent. Dig.
tit. " Compositions with Creditors," § 26.

35. The creditors may release on different

terms; some absolutely, others conditionally,

Le Changeur v. Gravier, 2 Mart. N. S. (La.)

545.

36. Minnesota.— Newell v. Higgins, 55
Minn. 82, 56 N. W. 577.

Missouri.— Bank of Commerce v. Hoeber,
11 Mo. App. 475.

New Yorfc.— White v. Kuntz, 107 N. Y.

[II. F]
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rests upon an intrinsic consideration, namely, the mutual agreement of the cred-

itors to forego their legal rights and accept what is offered for their common
benefit. In other words, the promise of each is the consideration for that of the
others.''' There may of course be an additional extrinsic consideration, but the

518, 14 N. E. 423, 12 N. Y. St. 297, 1 Am. St.

Eep. 886 [affirming 13 Daly (N. Y.) 286];
Baxter v. Bell, 86 N. Y. 195 [reversing 19
Hun (N. Y.) 367]; Blair v. Wait, 69 N. Y.
113 [affirming 6 Hun (N. Y.) 477].

Pennsylvania.— Crawford v. Krueger, 201
Pa. St. 348, 50 Atl. 931.

England.— Ffleger v. Browne, 28 Beav. 391.

Contra, see Wheeler v. Wheeler, 11 V^t. 60.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 8; and Ala. Civ. Code (1896),

§ 1806.

37. Alaiama.— Montgomery Bank v. Ohio
Biiggy Co., 100 Ala. 626, 13 So. 621.

California.— Wilson v. Samuels, 100 Cal. -

514, 35 Pac. 148; Pierson v. MeCahill, 21
Cal. 122.

Illinois.— National Time Recorder Co. v.

Feypel, 93 111. App. 170; Gillfillan v. Farring-

ton, 12 111. App. 101.

Kentucky.— Robert v. Barnum, 80 Ky. 28;
Eicketts v. Hall, 2 Bush (Ky.) 249.

Massachusetts.— Perkins v. Lockwood, 100
Mass. 249, 1 Am. Eep. 103.

Minnesota.— Newell v. Higgins, 55 Minn.
82, 56 N. W. 577; Brown v. Farnham, 48
Minn. 317, 51 N. W. 377; Murehie v. Mcln-
tire, 40 Minn. 331, 42 N. W. 348; Sage v.

Valentine, 23 Minn. 102.

Missouri.— Diermeyer v. Hackman, 52 Mo.
282; Mullin r. Martin, 23 Mo. App. 537;
Bank of Commerce v. Hoeber, 11 Mo. App.
475 [affirmed in 88 Mo. 37, 57 Am. Rep. 359]

;

Tutt V. Price, 7 Mo. App. 194.

Sew Hampshire.— Bartlett v. Woodworth-
Mason Co., 69 N. H. 316, 41 Atl. 264; Gage
V. De Coureey, 68 N. H. 579, 41 Atl. 183.

New Jersey.-— Daniels v. Hatch, 21 N. J. L.

S91, 47 Am. Dec. 169.

New York.—White v. Kuntz, 107 N. Y. 518,

14 N. E. 423, 12 N. Y. St. 297, I Am. St.

Eep. 886 [affirming 13 Daly (N. Y.) 286];
Baxter v. Bell, 86 N. Y. 195 [reversing 19

Hun (N. Y.) 367]; Hall v. Merrill, 5 Bosw.
(N. Y.) 266, 18 How. Pr. (N. Y.) 38; Renard

1!. TuUer, 4 Bosw. (N. Y.) 107; Williams v.

Carrington, 1 Hilt. (N. Y.) 515; Smythe v.

Graydon, 29 How. Pr. (N. Y.) 224.

North Carolina.— Zell Guano Co. v. Emry,
113 N. C. 85, 18 S. E. 89; Hayes v. Davidson,
70 N. C. 573.

Pennsylvania.— Laird v. Campbell, 92 Pa.
St. 470; Kartell v. Morgan, 1 Pittsb. (Pa.)
354.

Vermont.— Paddleford v. Thacher, 48 Vt.
574.

Wisconsin.— Continental Nat. Bank v. Mc-
Geoch, 92 Wis. 286, 66 N. W. 606; Johnson
V. Parker, 34 Wis. 596.

United States.— Elfelt v. Snow, 2 Sawy.
(U. S.) 94, 8 Fed. Cas. No. 4,342, 6 Nat.
Bankr. Reg. 57.

[II, F]

. England.— Good v. Cheesman, 2 B. & Ad.
328, 22 E. C. L. 142, 4 C. & P. 513, 19 E. C. L.
627, 9 L. J. K. B. 0. S. 234; Boothbe v. Sow-
den, 3 Campb. 175; Norman v. Thompson, 4
Exch. 755, 19 L. J. Exch. Ia3; Evans v. Paris,
1 Exch. 601, 11 Jur. 1043; Boyd v. Hind, 1

H. & N. 938, 3 Jur. N. S. 566, 26 L. J. Exch.
164, 5 Wkly. Eep. 361; Hawley v. Beverley,
6 M. & G. 221, 46 E. C. L. 221.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 8 ; and 4 So. L. Rev. 640.

Further statements of rule.— The new con-
sideration which enters into and supports
such an agreement is the undertaking of the
other creditors to give up a portion of their

claims. Stewart v. Langston, 103 Ga. 290, 30
S. E. 35. The consideration for such an
agreement is the mutual promise of the sev-

eral creditors to take from their debtors some-
thing less or different than they were entitled

to under their previous contracts with them.
Schroeder v. Pissis, 128 Cal. 209, 60 Pae. 758.

"An agreement to discharge the whole of a
debt upon receiving payment of a portion is

niidum pactum and not binding. But to this

general rule there are some exceptions, one
of which is a composition agreement where
the creditors agree to take a portion of their

debts in satisfaction of the whole. In such,

a case the agreement of each creditor is said

to furnish a consideration for the agreement
of every other creditor who becomes a party
to the composition agreement. Each creditor

enters into a new agreement with the debtor
the consideration of which is the forbearance
by all the other creditors who became parties

to the composition to insist upon their claims
in full." Per Earl, J., in Baxter v. Bell 88
N. Y. 195, 199 [reversing 19 Hun (N. Y.)

367].
Agreement to forbear merely.— There is an

apparent exception to this rule in the ease of

an agreement merely to forbear, which is

held by the weight of authority not to be
binding, although entered into mutually by
the creditors, unless there is some additional

consideration, in the way of an advantage to

the creditors. Pitts Sons' Mfg. Co. v. Com-
mercial Nat. Bank, 121 111. 582, 13 N. E.

156 ; Henry v. Patterson, 57 Pa. St. 346. This

doctrine, however, would seem to be without
sound foundation; for if the mutual agree-

ment of the creditors can form a considera-

tion for what would otherwise be a mere
nudum pactum, in one case, it certainly should

so operate in all like cases; and in point of

fact there is an advantage accruing to each

creditor from the agreement of the others not

to push their claims, thus granting an oppor-

tunity of satisfying the whole claim of each,

if the debtor prospers. See cases cited supra,
this note.
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agreement is then no longer a composition but a compromise or an accord and
satisfaction.^

III. VALIDITY.

A. In General. A true composition *' rests upon a sufficient consideration,^
and consequently if made in good faith and free from fraud is a valid contract
and should be upheld and enforced.^' It cannot be regarded as a fraud upon
creditors if it affords all an opportunity of obtaining an equal composition for all

their debts.^ But any fraud, whether practised on the creditors by the debtor or
by one creditor upon another, will invalidate the composition as to all injured
parties.^

B. Execution. A composition agreement, even when in the form of a deed
or other written instrument, need not be signed by the parties,** except when so

38. Graham v. Meyer, 99 N. Y. 611, 1 N. E.
143; Grabenheimer v. Blum, 63 Tex. 369;
Continental Nat. Bank v. McGeoch, 92 Wis.
286, 66 N. W. 606.

Some of the earlier cases state or imply
that a composition is not binding without an
extrinsic consideration. Daniels v. Hatch, 21

N. J. L. 391, 47 Am. Dec. 169; Wheeler v.

Wheeler, 11 Vt. 60. This, however, is clearly

no longer law. See cases cited supra, note 35.

39. As to requisites of compositions see
supra, II.

As to the effect of mistake see infra, X.
As to the effect of fraud see infra, XI.
40. Kentucky.— Eicketta v. Hall, 2 Bush

(Ky.) 249.

Missouri.— Diermeyer v. Hackman, 52 Mo.
282; Tutt V. Price, 7 Mo. App. 194.

'North Carolina.— Zell Guano Co. v. Erary,
113 N. C. 85, 18 S. E. 89.

Texas.— Burnham v. Walker, 1 Tex. App.
Civ. Cas. § 899.

England.— Hawley v. Beverley, 6 M. & G.
221, 46 B. C. L. 221.

See supra, II, F; and 10 Cent. Dig. tit.

" Compositions with Creditors," § 8.

41. California.— Wilson v. Samuels, 100
Cal. 514, 35 Pac. 148.

Kentucky.— Robert v. Barnum, 80 Ky. 28;
Ricketts v. Hall, 2 Bush (Ky.) 249; Wake-
field V. Georgetown First Nat. Bank, 19 Ky.
L. Rep. 426, 40 S. W. 921.

Minnesota.— Newell v. Higgins, 55 Minn.
82, 56 N. W. 577; Murchie v. Mclntire, 40
Minn. 331, 42 N. W. 348.

Missouri.— Diermeyer v. Hackman, 52 Mo.
282; Tutt V. Price, 7 Mo. App. 194.

'New Hampshire.— Bartlett v. Woodworth-
Mason Co., 69 N. H. 316, 41 Atl. 264; Gage
V. De Courcey, 68 N. H. 579, 41 Atl. 183.

New York.— White v. Kuntz, 107 N. Y.
518, 14 N. E. 423, 12 N. Y. St. 297, 1 Am. St.

Rep. 886 [affirming 13 Daly (N. Y.) 286];
Blair v. Wait, 69 N. Y. 113 [affirming 6 Hun
(N. Y.) 477].
North CaroUna.— Zell Guano Co. v. Emry,

113 N. C. 85, 18 S. E. 89.

Ohio.— Wsij V. Langley, 15 Ohio St. 392.

'Wisconsin.— Continental Nat. Bank v. Mc-
Geoch, 92 Wis. 286, 66 N. W. 606; Johnson
V, Parker, 34 Wis. 596.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § IS et seq.

Policy of law to uphold rather than re-

strain.— "In entering into these compromise
agreements, ordinarily, an important consid-

eration operating upon the creditors is, the
idea of relieving an unfortunate debtor from
a cloud of debt that may perhaps otherwise
overshadow his whole life, and paralyze all

his future efforts at success ; and this pur-

pose can be accomplished only by all the
creditors joining therein, and then by each
being held thereto after it has been fully and
fairly executed. We think that reason and
good policy require that such agreements
should be encouraged and upheld rather than
restrained, as there is little danger that they
will become too frequent, or result in mis-
chief." Per Pierpoint, C. J., in Paddleford
V. Thacher, 48 Vt. 574, 577. See also Dier-

meyer V. Hackman, 52 Mo. 282.

43. Evans v. Jones, 3 H. & C. 423, 11 Jur.
N. S. 784, 34 L. J. Exch. 25, 11 L. T. Rep.
N. S. 636. Thus when, in pursuance of a com-
position agreement, a corporation is formed
to take over the debtor's property, which i»

transferred to it in good faith after notice to-

all the creditors and with the approval of

most of them, and the stock of the corpora-

tion is transferred to another as collateral

security, the transaction is not a fraud upon,
the creditors. Kingman v. Mowry, 182 111.

256, 55 N. E. 330, 74 Am. St. Rep. 169 [af-

firming 81 111. App. 462].

As to equality generally see supra, II, E.
43. See infra, XI.
44. California.— Wilson v. Samuels, 100

Cal. 514, 35 Pac. 148.

Kentucky.— Robert v. Barnum, 80 Ky. 28.

Massachusetts.—Eaton v. Lincoln, 13 Mass.
424.

New Hampshire.— Browne v. Stackpole, 9
N. H. 478.

New York.— Chemical Nat. Bank v. Koh-
ner, 85 N. Y. 189 [reversing 8 Daly (N. Y.)
530, 58 How. Pr. (N. Y.) 267]; Halstead v.

Ives, 73 Hun (N. Y.) 56, 25 N. Y. Suppl.
1058, 57 N. Y. St. 125 [affirmed in 144 N. Y.
705, 39 N. E. 857, 70 N. Y. St. 867] ; Wil-
liams V. Carrington, 1 Hilt. (N. Y.) 515;
Fellows V. Stevens, 24 Wend, (N. Y.) 294.

QUI. B]
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required,*^ or in cases that fall withia the statute of frauds.^ And even when
the agreement itself contains an express provision that it shall he void if not
signed by all the creditors that condition will be satisfied if some of them accept
it without signing."" The failure of some of the trustees to execute a deed of
assignment will not invalidate it.^ ]^or will a composition be invalidated by
the fact that blanks are left in the deed which are subsequently filled in,*' or by
the fact that a recited schedule is not attached.^

C. Conditions. A composition may contain any reasonable condition for the
benefit of either the debtor or the creditors,^' and such conditions must be per-

But see Acker v. Phcenix, 4 Paige (N. Y.

)

305, where it was held that the debtor must
sign.

South Carolina,— Aiken 1?. Price, Dudley
(S. C.) 50.

Vermont.— Mansfield v. Rutland Mfg. Co.,

52 Vt. 444.

Wisconsin.— Mellen v. Goldsmith, 47 Wis.
573, 3 N. W. 592, 32 Am. Rep. 781.

United States.— Danzig v. Gumersell, 27
Fed. 185; In re Decker, 8 Ben. (U. S.) 81,

7 Fed. Cas. No. 3,723.

England.— Kitchin v. Hawkins, L. R. 2

C. P. 22, 12 Jur. N. S. 928, 15 L. T. Rep.
N. S. 185, 15 Wkly. Rep. 72; Biron v. Mount,
24 Beav. 642, 4 Jur. N. S. 43, 27 L. J. Ch.

191; Anstey v. Marden, 1 B. & P. N. R. 124,

2 Smith K. B. 426, 18 Rev. Rep. 713; Booth-
bey V. Sowden, 3 Campb. 175; Bradley v.

Gregory, 2 Campb. 383, 11 Rev. Rep. 742;
Spottiswoode v. Stockdale, Coop. 102, 10 Eng.
Ch. 102; Butler v. Rhodes, 1 Esp. 236, Peake
238; l^orman v. Thompson, 4 Exch. 755, 19

L. J. Exch. 193; Wood v. Roberts, 2 Stark.

417, 3 E. C. L. 470; Ex p. Sadler, 15 Ves. Jr.

52, 10 Rev. Rep. 18.

Canada.— Lawson v. Salter, 5 Nova Scotia

79, 731.

The assent of the creditors is necessary;
not that their names shall appear in the
contract, but that their respective debts shall

participate in the distribution. Mansfield v.

Rutland Mfg. Co., 52 Vt. 444.

45. When by its terms a deed of composi-
tion is limited to those who sign it, it must
be signed or it cannot take effect. Carey v.

Barrett, 4 C. P. D. 379.

When an assignment is made for the bene-
fit of those creditors who execute it within a
limited time one who does not execute it

within that time will not be bound by it, al-

though he made a parol promise within that
time to execute it. Battles v. Fobes, 2 Mete.
(Mass.) 93, 21 Pick. (Mass.) 239.

46. Alchin v. Hopkins, 1 Bing. N. Cas. 99,

3 L. J. C. P. 272, 4 Moore & S. 615, 27
E. C. L. 561 ; Emmet v. Dewhurst, 15 Jur.

1115, 21 L. J. Ch. 497, 3 Macn. & G. 587,

49 Eng. Ch. 453; Brunskill v. Mctcalf, 2
U. C. C. P. 431, 3 V. C. C. P. 143. See also

infra, IV, C.

A deed of composition not signed within
the time limited is void at law, but good in

equity, if those who have not signed assent to

^t and act under it. In re Baker, L. R. 10

Eq. 554, 40 L. J. Ch. 144, 18 Wkly. Rep. 1131 j

[III, B]

Spottiswoode v. Stockdale, Coop. 102, 10 Ens.
Ch. 102.

. F
.

"S

When a composition agreement provides
that it shall be void upon refusal to execute
or assent within sii months, one seeking to
avoid the deed must show a positive refusal,
and a mere failure to execute the agreement
is not evidence of a refusal to execute or as-

sent. Holmes v. Love, 3 B. & C. 242, 10
E. C. L. 117, 5 D. & R. 56, 2 L. J. K. B. O. S.

226, R. k M. 138, 21 E. C. L. 717.

.47. Jolly V. Wallis, 3 Esp. 228.
48. Small v. Marwood, 9 B. & C. 300, 4

M. & R. 181, 17 E. C. L. 140.

49. The fact that blank spaces are left for
the amounts due certain creditors will not
invalidate the deed. Wilson r. Samuels, 100
Cal. 514, 35 Pac. 148. In Hudson ;;. Revett,

5 Bing. 368, 7 L. J. C. P. 0. S. 145, 2 M. & P.

663, 30 Rev. Rep. 649, 15 E. C. L. 625, a
blank space was left in a deed of composition
for one principal debt, the exact amount of

which being ascertained was inserted in the
blank the next day, in the defendant's pres-

ence and with his assent. He subsequently
recognized the deed as valid in various ways,
especially being present when his wife exe-

cuted it and joining with her in a. fine to

inure to the uses of the deed. It was held

that the deed was valid, although the blank
was filled up after its execution.

In an action against a trustee in a, compo-
sition deed it is no defense that the amoimt
of the debt was not set opposite the plaintiff's

name in the schedule; it is sufficient that

the trustee had notice of the claim before the
action was brought. Daniel v. Saunders, 2

Chit. 564, 18 E. C. L. 788.

50. Thurgar v. Travis, 7 N. Brunsw. 272.

51. See cases cited infra, this note.

Illustrations.— A requirement that non-
assenting creditors must present their de-

mands in writing is not unreasonable. Her-

nulewicz v. Jay, 6 B. & S. 697, 11 Jur. N. S.

581, 34 L. J. Q. B. 201, 12 L. T. R«p. N. S.

494, 13 Wkly. Rep. 807, 118 E. C. L. 697. A
condition in a deed of composition that the

debtor shall deal for twelve years with the

creditors in the articles of their respective

trades is valid, but must be understood as

qualified by an implied condition that the

articles shall be good and marketable. If not
the condition will not bind. Thornton v. Sher-

ratt, 8 Taunt. 529, 20 Rev. Rep. 543, 4 E. C. L.

262. A provision that those who do not come
in shall lose the benefit of the composition
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formed bj)r the other party or the composition will not be binding.^^ Moreover,
any individual creditor may impose any condition he sees fit, as the terms upon
which he will enter into the composition, and such condition must be given effect

if possible or he will be released from the obligation of the composition.^' The
conditions usually imposed are that all the creditors shall sign or join in the

composition,"* that they must join within a limited time,^" that remedies against

sureties, indorsers, and other joint debtors shall be reserved,^* and that the compo-
sition shall not deprive a creditor of the benefit of any security he may have for

his debt."

IV. FORM.

A. In General. As a general rule no particular form is essential to consti-

tute a composition."^ It may be effected by deed,"' or by parol,*" and even, when
the statute of frauds does not forbid, by an oral agreement.*' It is not essential

that all the creditors should join in one agreement ; they may compound sepa-

rately, if their several agreements are in pursuance of a common understanding
and purpose.*' And it is not necessai-y that there should be a formal release,*^ or

is valid; but a provision that they shall lose

their debts is invalid. Thompson v. Grun-

thorpe, 11 L. T. Rep. N. S. 708. A condition
that only those shall share in the estate to

whom the trustees shall give debentures after

an investigation and allowance of their claims
will be upheld and enforced. Drever^.Mawdes-
ley, 13 Jur. 330, 18 L. J. Ch. 273, 16 Sim.
511, 39 Eng. Ch. 511. The creditors may be
required to apply for the notes to be given
under the composition. Solomon v. Laverick,
17 L. T. Eep. N. S. 545. A provision in a
composition agreement that the debtor should
manage a hotel, " for the use and benefit en-

tirely of " the creditors, will not impose on
the creditors any liability for operating ex-

penses. Pensacola Gas Co. v. Lotze, 23 Fla.

368, 2 So. 609.

52. See infra, VII, A, D.
53. Magee v. Kast, 49 Cal. 141; Le

Changeur v. Gravier, 2 Mart. N. S. (La.)

545; 4 So. L. Eev. 655; 17 Centr. L. J. 306.

See also infra, VII, A, D.
54. Magee v. Kast, 49 Cal. 141; Atherton

V. Worth, Dick. 375, 21 Eng. Reprint 315.

See also infra, V, B, 1.

55. Magee v. Kast, 49 Cal. 141; Evans v.

Gallantine, 57 Ind. 367; Battles v. Fobes, 2

Mete. (Mass.) 93, 21 Pick. (Mass.) 239;
Thompson v. Gunthorpe, 11 L. T. Rep. N. S.

708. See also infra, V, B, 3.

But a reasonable time must be allowed.

Broadbent v. Thornton, 4 De G. & Sm. 65;
Raworth v. Parker, 2 Kay & J. 163, 25 L. J.

Ch. 117, 4 Wkly. Rep. 273.

56. Connecticut.— Rockville Nat. Bank v.

Holt, 58 Conn. 526, 20 Atl. 669, 18 Am. St.

Eep. 293.

Kentucky.— Wakefield v. Georgetown First

Nat. Bank, 19 Ky. L. Rep. 426, 40 S. W. 921.

Maine.— Merritt v. Bucknam, 90 Me. 146,

37 Atl. 885; Auburn First Nat. Bank v.

Marshall, 73 Me. 79.

Massachusetts.— Richardson v. Pierce, 119

Mass. 165; Sohier v. Loring, 6 Cush. (Mass.)
537.

Missouri.— Boatmen's Sav. Bank v. John-
son, 24 Mo. App. 316.

New York.— Lysaght v. Phillips, 5 Duer
(N. Y.) 106; Continental Nat. Bank v.

Koehler, 4 N. Y. St. 482.

England.— Green v. Wynn, L. R. 4 Ch. 204,

38 L. J. Ch. 220, 20 L. T. Rep. N. S. 131, 17

Wkly. Rep. 385 [affirming L. R. 7 Eq. 28];
Ex p. Carstairs, Buck 560; Ex p. Glendin-
ning, Buck 517; Close v. Close, 4 De G. M.
& G. 176, 53 Eng. Ch. 137; Kearsley v. Cole,

16 L. J. Exch. 115, 16 M. & W. 128; Davidson
V. McGregor, 11 L. J. Exch. 164, 8 M. & W.
755.

Australia.— White v. Glass, 2 Vict. L. R.
46.

See also infra, VIII, A, 1, b, (n) ; VIII, B,

2, c, 5, 6, 7, 8 ; and 10 Cent. Dig. tit. " Com-
positions with Creditors," § 61.

57. Wakefield v. Georgetown First Nat.
tank, 19 Ky. L. Rep. 426, 40 S. W. 921;
Powles V. Hargreaves, 3 De G. M. & G. 430,

2 Eq. Rep. 162, 17 Jur. 1083, 23 L. J. Ch. 1,

2 Wkly. Rep. 21, 52 Eng. Ch. 336; Lee v.

Lockhart, 1 Jur. 769, 3 Myl. & C. 302, 14

Eng. Ch. 302. See also infra, VIII, D, 2.

58. Wittkowsky v. Baruch, 126 N. C. 747/
36 S. E. 156.

The form of a composition agreement is

immaterial if the essential elements of con-

cession to an insolvent or embarrassed debtor
and mutuality of contract between the cred-

itors are present. Crawford v. Krueger, 201
Pa. St. 348, 50 Atl. 931.

59. See infra, IV, B.

60. See infra, IV, C, 1.

61. See infra, IV, C, 2.

62. Chemical Nat. Bank v. Kohner, 85
N. Y. 189 [reversing 8 Daly (N. Y.) 530, 58
How. Pr. (N. Y.) 267]; Johnson v. Parker,
34 Wis. 596; Faweett v. Gee, 3 Anstr. 910.

See also supra, II, D; III, B; infra, VIII, A,
2, b.

63. Wittkowsky v. Baruch, 126 N. C. 747,

36 S. E. 156; Paddleford v. Thacher, 48 Vt.
574; Boyd v. Hind, 1 H. & N. 938, 3 Jur.
N. S. 566, 26 L. J. Exch. 164, 5 Wkly. Rep.
361; 4 So. L. Rev. 654; Ala. Civ. Code (1896),

p. 1806. Contra, Wheeler v. Wheeler, II Vt.
eo.

[IV. A]
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even an express agreement for a release. Sucli a release or agreement may be
implied from the terms of the composition.*^

B. Composition by Deed"^— l. Assignment to Trustees. The method of

composition by deed most frequently employed in early times and one that is

still often made use of is an assignment of his property by the debtor to trustees,

who are usually but not necessarily some of his creditors, in trust to convert the

assigned property into money, and distribute the proceeds ratably among such of

the creditors as shall come in as parties to the deed, either by signing it or accept-

ing its provisions.*'

2. Deed of Inspectorship. Another method of composition by deed is what
is called a deed of inspectorship, by which the property of the debtor is assigned

for the better security of the creditors, but he is permitted to manage it himself

for a specified time, under the supervision of certain individuals appointed for

that purpose by the body of creditors, whose duty it is to see that the property is

disposed of in the manner most conducive to the interests of the creditors. In
these cases a release is usually given to the debtor, which is either absolute and
takes effect at once or is conditional upon the fulfilment by him of certain

terms.*'

3. Letter of License. Another form of composition by deed is what is known
as a letter of license, by which the creditors covenant for a temporary suspension

of their rights and bind themselves not to sue or molest their debtor for a certain

specified time, during which he is allowed to carry on his trade or business at hij

own discretion.**

64. Johnson v. Farker, 34 Wis. 596; Cook
V. Saunders, 1 B. & Aid. 46; Whitmore v.

Turquand, 3 De G. F. & J. 107, 7 Jur. N. S.

377, 4 L. T. Rep. N. S. 38, 9 Wkly. Rep. 488,

64 Eng. Ch. 84.

65. When the law of compositions was still

in the formative period, and the opinion pre-

vailed that a composition without some new
consideration was merely an accord, what
would to-day be considered as a strict com-
position agreement always took the form of a
deed under seal, which supplied the consider-

ation supposed to be necessary; and while it

is now admitted everywhere that a composi-
tion need not be made by deed, it is neverthe-

less preferable when practicable to effect a
composition by means of such an instrument.
I<'ellows V. Stevens, 24 Wend. (N. Y.) 294,

297, where it is said: "To do the whole by
parol would be exceedingly loose, and often

unavailable for want of adequate proof." See
also supra, II, F; and infra, IV, B, 1 et seq,

66. Lanes v. Squyres, 45 Tex. 382; Dauchy
V. Goodrich, 20 Vt. 127. See also infra, XII;
and, generally. Assignments Foe Benefit of
Cbeditoes.
An instrument in writing, whereby a debtor

transfers all his assets to an assignee, for the
purpose of paying a fixed sum on the dollar

to the creditors, and of securing to the debtor
the enjoyment of the residue, is an arrange-
ment by way of composition. Gundry v.

Johnston, 28 Ont. 147.

It may be made a valid condition of the
discharge of the debtor that he shall assign

for the benefit of his creditors. Shaw v. Can-
ter, 8 Mart. N. S. (La.) 689.

67. This form of composition is now rarely

met with and seems to be confined to Eng-

[IV, A]

land and her dependencies. Forsyth Comp. 2

;

4 So. L. Rev. 639. And see Glegg v. Gilbey,

2 Q. B. D. 6, 46 L. J. Q. B. 7, 35 L. T. Rep.
N. S. 761, 25 Wkly. Rep. 42 [affirmed in 2
Q. B. D. 209, 46 L. J. Q. B. 325, 35 L. T. Rep.
N. S. 927, 25 Wkly. Rep. 311]; Forbes v.

Limond, 4 De G. M. & G. 298, 18 Jur. 33, 2
Wkly. Rep. 262, 53 Eng. Ch. 231; Graham v.

Ackroyd, 10 Hare 192, 17 Jur. 657, 22 L. J.

Ch. 1046, 1 Wkly. Rep. 107, 44 Eng. Ch. 192.

68. Forsyth Comp. 2 ; 4 So. L. Rev. 639.

A letter of license is an instrument or writ-

ing made by creditors to their insolvent
debtor by which they bind themselves to al-

low him a longer time than he had a right to,

for the payment of his debts, and that they
will not arrest or molest him in his person
or property till after the expiration of such
additional time. Bouvier L. Diet. See also

Gibbons v. Vouillon, 8 C. B. 483, 7 D. & L.

266, 14 Jur. 66, 19 L. J. C. P. 74, 65 E. C. L.

483 ; Whitmore V. Turquand, 3 De G. F. & J.

107, 7 Jur. N. S. 377, 30 L. J. Ch. 345, 4
L. T. Rep. N. S. 38, 9 Wkly. Rep. 488, 64
Eng. Ch. 84; Field v. Donoughmore, 1 Dr. &
War. 227; Be Hoile, 12 Wkly. Rep. 1087;

Mooney v. Bossom, 2 Nova Scotia 254; Lam-
oureaux v. Dupras, 16 Rev. Leg. 243; Atkin-

son V. Nesbitt, I Rev. L6g. 110; Beaudry
V. Barreille, 1 Rev. L6g. 33.

This mode is now of rare occurrence and i»

probably never made use of in the United
States. Bouvier L. Diet. But see In re Les-

lie, 10 Daly (N. Y.) 76. The compositions in

Loomis V. Wainwright, 21 Vt. 520, and Towne
V. Rublee, 51 Vt. 62, which closely resembla
letters of license, were both upon suiSeient

consideration; in the former an agreement
to discontinue bankruptcy proceedings and-
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4. Modern Composition Deed. The last form of composition by deed and the

one of latest origin, but on accoimt of its efficacy and simplicity now emploj'ed
more frequently than any other, is what for the sake of distinction may be called

a modern composition deed, by which the debtor, or someone in his behalf,

agrees to pay to each creditor who accepts the deed a fixed sum, or a certain per-

centage or proportion of the debts due him, either at once or at a specified future
time, either in a lump or in instalments, and either with or without security for

the performance of the agreement, on condition that the creditors will accept
what is thus offered them as in satisfaction of their entire claims ; while the cred-

itors, in consideration of the performance of the debtor's undertaking, agree to

accept the composition and to relieve the debtor from all further liability to them,
either absolutely, or upon performance.*' The instrument need not provide for

a present executed composition, but may be merely an executory agreement to

enter into a composition in the future.™

C. Papol and Oral Compositions— I. Parol Composition. Before it was
established that a composition agreement carries its consideration in itself so far

as the creditors are concerned, and therefore forms an apparent exception to the
general rule that acceptance of part of a debt is no satisfaction of the whole,
without a new consideration, it was held that a composition must be under seal so

as to import the necessary consideration, and that a parol composition was not
binding.'' But it is now well settled that a parol composition is valid and bind-

ing equally with one under seal, when the debts compounded are simple contract

debts, and also wherever the distinction between simple contracts and specialties

has been abolished.''^ It has been doubted, however, whether a composition of a

not obtain a discharge, and in the latter an
agreement that the debtor should assign to

creditors, and that the trustee should dispose

of the property assigned as directed. In the

latter ease also the extension of time was em-
bodied in the composition.

Without a seal or a new consideration a
letter of license is merely an extension of

time and cannot bind the creditors. Pitts

Sons' Mfg. Co. V. Commercial Nat. Bank, 121

111. 582, 13 N. E. 156; Henry v. Patterson,
57 Pa. St. 346; Whitmore v. Turquand, 3

De G. F. & J. 107, 7 Jur. N. S. 377, 30 L. J.

Oh. 345, 4 L. T. Rep. N. S. 38, 9 Wkly. Eep.
488, 64 Eng. Ch. 84; O'Brien v. Osborne, 10

Hare 92, 16 Jur. 960, 44 Eng. Ch. 92. Gom-
pare Towne v. Rublee, 51 Vt. 62; Loomis v.

Wainwright, 21 Vt. 520.

Unless it provides for a release or a dis-

charge of the debtor a letter of license can-

not by itself constitute a composition. O'Brien

V. Osborne, 10 Hare 92, 16 Jur. 960, 44 Eng.

Ch. 92. Hence it is usually made with and
as an adjunct to a deed of composition. Gib-

bons V. Vouillon, 8 C. B. 483, 7 D. & L. 266,

14 Jur. 66, 19 L. J. C. P. 74, 65 E. C. L. 483.

A letter of license which does not refer to

',a composition deed is not equivalent to an
'assent to the deed. Whitmore v. Turquand,
3 De G. F. & J. 107, 7 Jur. N. S. 377, 30

L. J. Ch. 345, 4 L. T. Kep. N. S. 38, 9 Wkly.
Rep. 488, 64 Eng. Ch. 84.

A composition deed which provides for a

letter of license is not invalid because it pro-

vides for the prior payment of the coat of car-

rying on the business. Fitzpatrick v. Bourne,

L. R. 3 Q. B. 446, 9 B. & S. 157, 37 L. J.

Q. B. 266, 18 L. T. Eep. N. S. 731, 16 Wkly.
Rep. 849.

69. See Dauchy v. Goodrich, 20 Vt. 127.

70. Dauchy v. Goodrich, 20 Vt. 127 ; Bar-
tleman v. Douglass, 1 Cranch C. C. (U. S.)

450, 2 Fed. Cas. No. 1,073 ; Cook v. Saunders,
1 B. & Aid. 46 ; Anstey v. Harden, 1 B. & P.

N. R. 124, 2 Smith K. B. 426, 18 Rev. Rep.
713; Bradley v. Gregory, 2 Campb. 383, 11

Rev. Rep. 742; Butler v. Rhodes, 1 Esp. 236,
Peake 238 ; Norman v. Thompson, 4 Exch.
755, 19 L. J. Exch. 193.

71. Acker v. Phoenix, 4 Paige (N. Y.) 305.

See Henry v. Patterson, 57 Pa. St. 346.

72. Maryland.— Gardner v. Lewis, 7 Gill

(Md.) 377.

Missouri.— Tutt v. Price, 7 Mo. App. 194.

New York.— Van Bokkelen v. Taylor, 62
N. Y. 105 [reversing 2 Hun (N. Y.) 138, 4
Thomps. & C. (N. Y.) 422]; Williams v.

Carrington, I Hilt. (N. Y.) 515.

South Garolma.— Pierce v. Jones, 8 S. C.

273, 28 Am. Rep. 288; Aiken v. Price, Dud-
ley (S. C.) 50.

Vermont.— Paddleford v. Thacher, 48 Vt.
574.

Wisconsin.— Continental Nat. Bank v.

McGeoch, 92 Wis. 286, 66 N. W. 606; John-
son V. Parker, 34 Wis. 596.

England.— Good v. Cheeaman, 2 B. & Ad.
328, 22 E. C. L. 142, 4 C. & P. 513, 19 E. C. L.

627, 9 L. J. K. B. 0. S. 234; Boothbey v.

Sowden, 3 Campb. 175; Steinman v. Magnus,
2 Campb. 124, 11 East 390; Webb v. Hewitt,
3 Kay & J. 438.

Ala. Civ. Code (i8g6), p. i8o6, provides that
" all settlements in writing, made in good

[IV. C. 1]
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specialty, where the distinction is preserved, should not be under seal.''' But it

would seem clear that there is no good reason for requiring a seal to a composition
of such debts, since a composition is binding even when not operative as a
release.'^

2. Oral Composition. Unless it is otherwise provided by statute, an oral com-
position is valid whenever a parol composition would be ; " but in cases that fall

within the statute of frauds the composition must be in writing ; for example,
where a third person without any interest undertakes to pay the composition or
secure its payment,™ or when the composition concerns an interest in lands " or
falls within any other clause of the statute.'^

faith for the composition of debts, must be
taken as evidence, and held to operate accord-

ing to the intention of the parties, though no
release under seal is given, and no new con-

sideration has passed."
73. Williams v. Carrington, 1 Hilt. (N. Y.)

515; Fellows v. Stevens, 24 Wend. (N. Y.)

294.

74. See Boyd v. Hind, 1 H. & N. 938, 3

Jur. N. S. 566, 26 L. J. Exch. 164, 5 Wkly.
Eep. 361. And see infra, VIII, A, 2, a; VIII,
C, 1.

75. ffew Hampshire.— Brown v. Stackpole,

9 N. H. 478.

New York.— Chemical iNat. Bank v. Koh-
ner, 85 N. Y. 189 [reversing 8 Daly (N. Y.)

530, 58 How. Pr. (N. Y.) 267] ; Halstead v.

Ives, 73 Hun (N. Y.) 56, 25 N. Y. Suppl. 1058,

57 N. Y. St. 125 [affirmed in 144 N. Y. 705,

39 N. E. 857, 70 N. Y. St. 867].

South Carolina.—^Aiken v. Price, Dudley
(S. C.) 50.

Wisconsin.— Mellen v. Goldsmith, 47 Wis.
573, 3 N. W. 592, 32 Am. Rep. 781.

England.—^Anstey v. Marden, 1 B. & P.

N. B. 124, 2 Smith K. B. 426, 18 Rev. Rep.
713; Bradley v. Gregory, 2 Campb. 383, 11

Rev. Rep. 742 ; Butler v. Rhodes, 1 Esp. 236,
Peake 238; Norman v. Thompson, 4 Exch.
755, 19 L. J. Exch. 193; Wood v. Roberts,
2 Stark. 417, 3 E. C. L. 470.

And see 4 So. L. Rev. 652; and 10 Gent.
Dig. tit. " Compositions with Creditors," § 5.

76. Emmet v. Dewhurst, 15 Jur. 1115, 21
L. J. Ch. 497, 3 Macn. & G. 587, 49 Eng.
Ch. 453 ; 4 So. L. Rev. 652.

77. Alchin v. Hopkins, 1 Bing. N. Cas. 99,

3 L. J. C. P. 272, 4 Moore & S. 615, 27 E. C. L.

561 ; 4 So. L. Rev. 652.

78. Brunskill v. Metcalf, 2 U. C. C. P. 431.

Reasons for rule.— In Brunskill v. Metcalf,
3 U. C. C. P. 143, 153, on a motion for a new
trial, Macaulay, C. J., said :

" If the prop-
erty to be assigned is such that an executory
agreement in respect thereof is by the Statute
of Frauds required to be in writing, and signed
by the party to be charged therewith, I find

no authority for treating composition agree-
ments as differing, or upon any other footing
than other agreements for the sale and pur-
chase of such property as respected mere
choses in action or contracts that in law
cannot be assigned so as to substitute the
vendee in the place of the vendor— as in

[IV. C. 1]

building contracts— however such an assign-
ment or an agreement therefor may in law
constitute a valid consideration for anything
undertaken and agreed to be done by the other
party. Still, if the subject is an interest in
real estate, or goods exceeding 101. in value,
or for something not to be performed within
a year, it seems essential to be proved by a
written note or memorandum when set up
and relied upon in support of an action, or by
plea, as a, good subsisting agreement against
an action.— In Alchin v. Hopkins, 1 Bing.
N. Cas. 102, 3 L. J. C. P. 272, 4 Moore &
S. 615, 27 E. C. L. 561, Tindal, C. J. (speak-
ing of the agreement in that case), said 'it
appeared that it was never signed by the
defendant. In case therefore the creditors
should sue upon it they would be met by the
preliminary objection that a, contract for the
profits of a living, &c., was for an interest
in, or concerning lands, &c., and that no ac-
tion would lie upon it as it had not been
signed by the defendant, or by any person
by him thereunto lawfully authorized '—

•

wherefore he held the proof insufficient :
' for,'

he said, ' the principle on which such an
agreement is held to operate as an answer to
an action by a creditor who has come into
it, is, that there has been a substitution of a
new agreement by mutual consent, and on
good consideration, in the stead or place of the
old contract, which was the point established

by the case of Good v. Cheeseman. The new
or substituted agreement must therefore of

necessity be one which is legal and valid,

&c.'— In Emmet v. Dewhurst, 15 Jur. 1115,
21 L. J. Ch. 497, 3 Macn. & G. 587, 49 Eng.
Ch. 453, Lord Chancellor (Truro) held the
agreement within the Statute of Frauds, and
that it must be in writing; and see also,

Laythorpe v. Bryant, 2 Bing. N- Cas. 735,

2 Hodges 25, 5 L. J. C. P. 217, 3 Scott 238,
29 E. C. L. 735; Barber v. Fox, 2 Saund.
136." But in Anstey v. Marden, 1 B. & P.

N. R. 124, 2 Smith K. B. 426, 18 Rev. Rep.
713, the defendant, beiiig sued by the plain-

tiflf for a debt, defended on the ground, that

previously, when he was insolvent, a verbal

agreement was entered into between several

of his creditors and one Thomas Weston,
whereby Weston agreed to pay the creditors

ten shillings in the pound in satisfaction of

their debts, which they agreed to accept, and
to assign their debts to Weston. It was held



COMPOSITIONS WITH CREDITORS [8 Cycj 427

V. PARTIES.

A. The Debtor. When the debtor compounds personally with his creditors

he is of course a necessary party," although he is not required to execute the

composition agreement, but may become a party by simply accepting the compo-
sition and acting under it ; ^ and when the composition is entered into by a third

party on the debtor's behalf, as is allowable,*' the debtor himself need not become a

party at all.

B. The Creditors— l. What CREDrroRS Must Join— a. In General. It is

not necessary to its validity that all or even the greater part of the creditors

should join in a composition, unless there is a requirement to that effect in

the agreement, either by express stipulation or by necessary implication ; ^ and
in the absence of such a requirement if any two or more of the creditors

join the composition will be valid and binding upon them and the debtor.^

that this agreement was binding, and not
within the statute of frauds, since it was not
a collateral promise to pay the debt of an-

other, but an original contract to purchase
the debts; and that the plaintiff could not
recover.

79. See aufra, II, D.
80. Roberts v. Barnum, 80 Ky. 28; Good

V. Cheesman, 2 B. & Ad. 328, 22 E. C. L. 142,

4 C. & P. 513, 19 E. C. L. 627, 9 L. J. K. B.

0. S. 234. See supra, II, D.
81. See vnfra, XIII. Contra, Henry v.

Murphy, 54 Ala. 246.

82. Parol evidence inadmissible.— If the

agreement does not show on its face that all

must join before it shall be binding, parol

e\idence is not admissible to show that it was
in fact stipulated that all must join. Beard
V. Boylan, 59 Conn. 181, 22 Atl. 152; Van
Bokkelen v. Taylor, 62 N. Y. 105 [reversing

2 Hun (N. Y.) 138, 14 Thomps. & C. (N. Y.)

422]; Strickland V. Harger, 16 Hun (N. Y.)

465 [affirmed in 81 N. Y. 623]. But see Tutt

V. Price, 7 Mo. App. 194. See also infra, VI,

B. And vice versa if the agreement does im-

ply or state that all must join it cannot be

proved by parol that a certain class of cred-

itors should not join. Acker v. Phoenix, 4

Paige (N. Y.) 305.

83. California.— Schroeder v. Pissis, 128

Cal. 209, 60 Pac. 758 ; Pierson v. MeCahill, 21

Cal. 122.

Connecticut.— Beard v. Boylan, 59 Conn.

181, 22 Atl. 152.

Georgia.— Brown v. Everett-Ridley-Ragan

Co., Ill Ga. 404, 36 S. E. 813; Stewart v.

Langston, 103 Ga. 290, 30 S. E. 35.

IHmois.— Condict v. Flower, 106 111. 105;

Goodrich v. Lincoln, 93 111. 359; Gillfillan v.

Earrington, 12 111. App. 101.

Indiana.— Devon v. Ham, 17 Ind. 472;

Shinkle v. Shearman, 7 Ind. App. 399, 34

N. E. 838.

Maryland.— Cheveront v. Textor, 53 Md.

295; Gardner v. Lewis, 7 Gill (Md.) 377.

Massachusetts.— Eaton v. Lincoln, 13 Mass.

424.

Minnesota.—Murchie v. Mclntire, 40 Minn.

331, 42 N. W. 348.

Missouri.— Hill v. Wertheimer-Swarts
Shoe Co., 150 Mo. 483, 51 S. W. 702.

Ifew York.— Van Bokkelen v. Taylor, 62
N. Y. 105; Vogt v. Fasola, 41 N. Y. App. Div.

467, 58 N. Y. Suppl. 982 ; Strickland v. Har-
ger, 16 Hun (N. Y.) 465 [affirmed in 81 N. Y.
623] ; Hall v. Merrill, 5 Bosw. (N. Y.) 266, 18

How. Pr. (N. Y.) 38; Renard v. Tuller, 4
Bosw. (N. Y.) 107; Beach v. Ollendorf, 1

Hilt. (N. Y.) 41.

Pennsylvania.— Crawford v. Krueger, 201
Pa. St. 348, 50 Atl. 931; Laird v. Campbell,
92 Pa. St. 470 ; Lehigh Coal, etc., Co. v. Hibbs,
2 Wkly. Notes Cas. (Pa.) 96.

Texas.— Bumham v. Walker, 1 Tex. App.
Civ. Cas. § 899.

Vermont.— Chittenden v. Woodbury, 52 Vt.

562; Loomis v. Wainwright, 21 Vt. 520.

Wisconsin.— Continental Nat. Bank v. Mc-
Geoch, 92 Wis. 286, 66 N. W. 606.

United States.—Halsey v. Fairbanks, 4
Mason (U. S.) 206, 11 Fed. Cas. No. 5,964.

England.— Wells v. Greenhill, 5 B. & Aid.

869, 1 D. & R. 493, 7 E. C. L. 472 ; Carey v.

Barrett, 4 C. P. D. 379; Field v. Donough-
more, 1 Dr. & War. 227 ; Norman v. Thomp-
son, 4 Exch. 755, 19 L. J. Exch. 193.

See 17 Centr. L. J. 305; and 10 Cent. Dig.

tit. " Compositions with Creditors," § 10 et

seq.

In some of the cases there are expressions

that would seem to indicate that all or at

least the majority of the creditors should
enter into a composition; but these expres-

sions are either mere dicta, or 'have since

been overruled. See Lanes v. Squyres, 45 Tex.

382; Reay v. Richardson, 2 C. M. & R. 422, 1

Gale 219, 4 L. J. Exch. 236, 5 Tyrw. 931.

The debtor may compound with one class

of creditors only: e. g., unsecured creditors.

Battles V. Fobes, 2 Mete. (Mass.) 93, 21 Pick.

(Mass.) 239; Phenix Bank v. Sullivan, 9
Pick. (Mass.) 410; Zoebisch v. Van Minden,
120 N. Y. 406, 24 N. E. 795, 31 N. Y. St. 499
[reversing 47 Hun (N. Y.) 213, 13 N. Y.

St. 349]; Carey v. Barrett, 4 C. P. D. 379;

Gould V. Robertson, 4 De G. & Sm. 509; Field

V. Donoughmore, 1 Dr. & War. 227; Drever

V. Mawdesley, 13 Jur. 330, 18 L. J. Ch. 273,

[V. B, 1, a]
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But the autliorities are unanimous in support of the doctrine that one creditor
alone cannot make a composition."

b. All OP a Specified Number. If the composition agreement requires that a

specified number of the creditors, whether all or less, shall join, there will be no
composition, and even those who enter into the agreement will not be bound,
unless the required number compound.'^

16 Sim. 511, 39 Eng. Ch. 511; Raworth v
Parker, 2 Kay & J. 163, 25 L. J. Ch. 117
4 Wkly. Rep. 273.

84. California.— Pierson v. McCahill, 21
Cal. 122.

Minnesota.— Minneapolis First Nat. Bank
V. Steele, 58 Minn. 126, 59 N. W. 959.

New Yorh.— Sun Mut. Ins. Co. v. Hubbell,

6 N. Y. Wkly. Dig. 82.

Wisconsin.— Continental Nat. Bank v. Mc-
Geoch, 92 Wis. 286, 66 N. W. 606.

United States.— Latapee v. Pecholier, 2

Wash. (U. S.) 180, 14 Fed. Cas. No. 8,101.

England.— Lynn v. Bruce, 2 H. Bl. 317, 3

Rev. Rep. 381 ; Boyd v. Hind, 1 H. & N. 938,

3 Jur. N. S. 566, 26 L. J. Exeh. 164, 5 Wkly.
Rep. 361.

Canada.—^Mooney v. Bossom, 2 Nova Scotia

254.

See 8 Centr. L. J. 350; and 10 Cent. Dig.

tit. " Compositions with Creditors," § 10

et seq.

85. California.— Magee v. Kast, 49 Cal.

141.

Indiana.— Falconbury v. Kendall, 76 Ind.

260.
Massachusetts.— Day v. Jones, 150 Mass.

231, 22 N. E. 898.

Minnesota.— Abel v. Allemannia Bank, 79

Minn. 419, 82 N. W. 680; M. A. Seed Dry-

Plate Co. V. Wunderlich, 69 Minn. 288, 72

N. W. 122 ; Trunkey v. Crosby, 33 Minn. 464,

23 N. W. 846.

New Jersey.— Paulin v. Kaighn, 27 N. J. L.

503.

New York.— Acker v. Phoenix, 4 Paige

(N. y.) 305.

Pennsylvania.— Artman v. Truby, 130 Pa.

St. 619, 18 Atl. 1065 ; Laird v. Campbell, 100

Pa. St. 159; Laird v. Campbell, 92 Pa. St.

470; Lane's Appeal, 82 Pa. St. 289; Lower
V. Clement, 25 Pa. St. 63; Bartol v. Forker,

17 Pa. St. 313.

Tennessee.— Bissenger v. Guiterman, 6

Heisk. (Tenn.) 277.

Vermont.— Chase v. Bailey, 49 Vt. 71 ; Cob-

leigh 1}. Pierce, 32 Vt. 788.

England.—Reay v. Richardson, 2 C. M. & R.

422, 1 Gale 219, 4 L. J. Exch. 236, 5 Tyrw.

931; Atherton v. Worth, 1 Dick. 375, 21 Eng.
Reprint 315; Brown v. Dakeyne, 11 Jur. 39.

Canada.— Clarke v. Ritchey, 11 Grant Ch.

(U. C.) 499; Cuvillier v. Buteau, 1 Rev. L6g.

109.

See 4 So. L. Rev. 811; and 10 Cent. Dig. tit.

" Compositions with Creditors," § 10 et seq.

A stipulation that all the creditors must
join is a condition precedent, performance of

which must be alleged and proved on setting

up the composition agreement as a defense

[V, B. 1, a]

to an action by a creditor. Falconbury v.

Kendall, 76 Ind. 260; Iteay v. Richardson, 2
C. M. & R. 422, 1 Gale 219, 4 L. J. Exch. 236,

5 Tyrw. 931. Contra, Mathews v. Taylor, 5

Jur. 321, 2 M. & G. 667, 3 Scott N. R. 52, 40
E. C. L. 797.

When all creditors holding claims over one
hundred dollars are to sign, and any such
creditor does not, those who have signed can
sue for their original claims. Raudenbush v.

Bushong, 43 Leg. Int. (Pa.) 366.

A composition "not to be binding unless
signed by all the unsecured creditors" will

not bar an action by a creditor who has
signed, unless signed by all the unsecured
creditors. Walker v. Mayo, 143 Mass. 42,

8 N. E. 873.

When all are to sign except certain named
lienholders, it must be shown that all signed
who wer« required to, or the composition will

not be binding; and the fact that the agree-

ment recites that the subscribers have little

Ijrospect of realizing anything on their claims
and that the composition is made in order
to secure something thereon out of the debt-

or's property, will not justify the importation
into it, by construction contrary to its ex-

press language, of an intention that other se-

cured creditors than those named shall not be

required to sign. Artman v. Truby, 130 Pa.

St. 619, 18 Atl. 1065.

Effect on third parties.— The makers and
indorsers of the composition notes will not be
liable thereon, unless the required number of

creditors sign the composition. Doughty v.

Savage, 28 Conn. 146 ; Falconbury v. Kendall,

76 Ind. 260; Enderby v. Corder, 2 C. & P.

203, 12 E. C. L. 52C. And when it is agreed
that a surety shall not be bound unless all

the creditors execute the composition deed,

and the deed is delivered to one creditor to

get the signatures of the rest, but all do not

sign, the surety will not be bound. Johnson
V. Baker, 4 B. & Aid. 440, 23 Rev. Rep. 338, 6

E. C. L. 551.

What will not excuse breach of condition.^
When a composition is not to be binding un-

less all the creditors become parties it will

not bind if one does not sign, although that

one is paid in full within the time allowed for

signing (Turner v. Comer, 6 Gray (Mass.)

530; Durgin v. Ireland, 14 N. Y. 322; Spooner

V. Whiston, 8 Moore C. P. 580, 17 E. C. L.

547 ) , or had security for his debt, and there-

fore did not enter the composition, for a pro-

vision that all creditors must sign is not to

be construed as limited to unsecured creditors.

Artman v. Truby, 130 Pa. St. 619, 18 Atl.

1065 ; Cobleigh v. Pierce, 32 Vt. 788 ; Kinsing

V. Bartholew, 1 Dill. (U. S.) 156, 14 Fed.
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e. Construction of Stipulation as to Joining. A requirement that a certain

number of the creditors shall join will be construed strictly as against the credit-

ors and will not be extended to cases beyond its letter,^^ or be held to apply to

Cas. No. 7,831, 14 Int. Rev. Rec. 94, 5 West.
Jur. 448. And see Enderbv v. Corder, 2
C. & P. 203, 12 E. C. L. 528, where the debtor
was a Bankrupt at the time of the composi-
tion.

When breach will be ignored.— But on the
principle of de minimis, when all were re-

quired to sign, and one creditor who had a
debt of two dollars and fifty cents only did
not, it was held that the others could not
take advantage of the omission. Fahey v.

Clarke, 80 Ky. 613. And in Bean v. Brook-
mire, 2 Dill. (U. S.) 108, 2 Fed. Cas. No.
1,170, 2 Am. L. Rec. 222, 6 Am. L. T. Rep.
418, 5 Ohio. Leg. N. 314, 7 Nat. Bankr. Reg.
568, 7 West. Jur. 324, where the deed was
not to be binding unless all the creditors
signed, and over ninety-eight per cent in

value signed, it was held that the failure of

the others to sign would not prevent the re-

covery of a fraudulent preference given to one
of the creditors, it appearing that the greater
part of the creditors believed that all had
signed in good faith.

Waiver of condition.— A condition that all

must join may be waived by the creditors.

See also infra, V, B, 1, d; VII, C.

86. See cases cited infra, this note.

What amounts to a requirement that all

must join.— The following have been con-

strued as requiring all the creditors to join:
" If the creditors of the said church would
release their claims against the said church,

the plaintiffs would release their claim."

Shenandoah M. E. Church v. Robbins, 81 Fa.
St. 361, 362, 2 Wkly. Notes Cas. (Pa.) 592.
" In consideration of the payment in cash to

us by Albert Wunderlich within twenty days
from this date of the sum of $383.80, being
50 per cent, of his entire indebtedness to us,

and in consideration of other creditors accept-

ing a like percentage of their respective claims

and demands against him in full settlement

and compromise thereof, we hereby agree to

accept such percentage of our said claims and
demands against him in full settlement and
compromise thereof." M. A. Seed Dry-Plate
Co. V. Wunderlich, 69 Minn. 288, 289, 72
N. W. 122. " In consideration that Milford
G. Falconbury will agree to pay us, the

creditors of Sylvester Kendall, fifty cents on
the dollar of our claims against said Kendall,

within twelve months from this date, with
ten per cent, from date, and secure the same
by a mortgage on the house and lot of said

Kendall, in Greensburg, made by said Ken-
dall and wife, the notes to be signed by said

Falconbury, we agree to release said Kendall
fi'om all further liability on said indebted-

ness. Upon all the creditors of said Kendall
signing this paper, said Falconbury is to exe-

cute his notes to said creditors as above
specified, and said mortgage to be executed
March 2d, 1876." Falconbury v. Kendall, 76

Ind. 260, 261. " We, the undersigned deposit-

ors and creditors of the AUemannia Bank of

St. Paul, for the purpose of effecting a reopen-

ing of said bank, hereby agree with said bank,
and with each other, that we will accept in

payment of the amounts due us from said

bank, which are respectively set opposite our
names hereinafter, certificates of deposit of

said bank, or its successor in case of a reor-

ganization, payable in five annual instalments
of twenty per cent, each, to bear interest at

two per cent, per annum, and to be dated on
the day of the reopening of said bank." Abel
V. AUemannia Bank, 79 Minn. 419, 421, 82
N. W. 680. In Chase v. Bailey, 49 Vt. 71,

an action of assumpsit for money paid, etc.,

the defendants, who were insolvent, and had
been trying to compound with their creditors,

and whose property had been attached at the
suit of one of their creditors, introduced in

evidence in bar of plaintiff's claim, a written
instrument signed by plaintiff and others, but
not all of their creditors, by the attaching
creditor, and by the defendants themselves,
whereby it was agreed that " the creditors

of " the defendants should " accept their pro
rata parts of the sum of twelve hundred dol-

lars in full satisfaction of their respective

claims," that their several dividends should
be ascertained by ascertaining defendants' en-

tire unsecured indebtedness, and dividing said
sum pro rata upon such indebtedness, paying
to each creditor such a part of such sum as his

debt was of such entire indebtedness, and that
the defendants and the attaching creditor

should pay to each creditor his part of said
sum upon demand, after execution of said in-

strument, and after proof of, or agreement
upon, the sum due. It was held that this in-

strument required that all the creditors

should become parties, and that as it was not
executed by all, it was not binding upon the
plaintiff.

What is a sufficient signing.— Acceptance
of a composition or security satisfies a re-

quirement that all creditors shall " sign."
Jolly V. Wallis, 3 Esp. 228. In Chittenden v.

Woodbury, 52 Vt. 562, by a deed of composi-
tion an insolvent debtor covenanted to pay
his creditors a certain percentage on their re-

spective claims, provided all creditors " came
into the arrangement " ; and the creditors sev-

erally agreed that if he would do so they
would discharge their several claims. Certain
of the creditors of a solvent firm of which the
debtor was a member did not sign the deed.
It was held that the contract did not require
such creditors to sign ; and that the provision
of the contract requiring all creditors to sign
was a condition of the debtor's and not of
the creditors' covenant. In Richardson v.

Pierce, 119 Mass. 165, one Rindge, a creditor
of the debtor Pierce, holding a promissory
note of which Pierce was the maker and one

[V. B, 1. c]
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others than the parties for whose benefit it is made.^ And it must be expressed
or implied clearly and unequivoeall}', for in the absence of a specific provision to

the contrary it is but fair to infer that the agreement was intended to be binding
on as many as might enter into it, without regard to the action of others.^

d. Waiver of Condition as to Joining. A requirement that a certain number
of creditors must join may be waived by the others, and the agreement will then
be binding upon them ;

^ but the proof of such a waiver must be clear.*'

2. Who May Avail Themselves of the Composition. When a composition is

not in terms limited to any particular class of creditors, any creditor may
avail himself of its provisions, whether he signs the agreement or not ;

^' but if

it be limited to a certain class (for example, to unsecured creditors, or to those

who shall sign, or the like), then only those who are within the class specified

can claim its benefit.^ Furthermore, a creditor who acts inconsistently with or

Lochman the indorser, signed a composition
deed by which the creditors of Pierce released

all claims against him, the deed to be null

and void unless signed by all his creditors,

and wrote after his name
,
the words, " pro-

vided this does not release the indorser in

any manner." In an action against Pierce by
another creditor, who had signed the deed,

Lochman's name did not appear among the
signers of the deed; but it was agreed that
if the signing by Rindge did not release the
indorser, then all the creditors had signed..

It was held that the composition deed was
a bar to the action, as the condition annexed
by Eindge to his signature was equivalent to

a, reservation of his rights against Lochman,
and therefore did not release the latter. In
Towne v. Rublee, 51 Vt. 62, Alwin A. Mead,
one of the creditors, refused to sign the com-
position, whereupon one Amanda C. Clark
purchased his claim and signed the contract.

All other creditors signed. After all had
signed the plaintiff learned of the refusal of

Mead to sign and of the subsequent purchase
of his claim and signing by Clark, and there?

upon notified the debtor that he considered
himself not bound by the contract, and would
not abide by it and subsequently brought
suit. It was held that the suit was prema-
turely brought; that the agreement became
binding so far as the condition was concerned
when it was so executed that all the debts
were bound, as it was when Clark and the

other creditors signed; and that plaintiff's

notice that he would not abide by the contract
availed him nothing.

87. Chittenden v. Woodbury, 52 Vt. 562.

88. 4 So. L. Eev. 654. See also Wells v.

Greenhill, 5 B. & Aid. 869, 1 D. & R. 493, 7

E. C. L. 472, and cases cited infra, this note.

Rule applied.— The expressions, " we, the
subscribers, creditors," etc., and " we, the un-
dersigned, creditors," etc., do not imply that
all the creditors must sign. Lambert v. Shet-

ler, 71 Iowa 463, 32 N. W. 424; Renard v.

Tuller, 4 Bosw. (N. Y.) 107; Laird v. Camp-
bell, 92 Pa. St. 470. A recital in a composi-
tion deed, " whereas, C. G. Hayes & Son,

bankers, are indebted to the undersigned, their

several creditors, in divers amounts, but by
reason of sundry losses and disappointments

are unable to pay and satisfy our demands in

[V, B, I, e]

full," was held not to imply that the compo-
sition was not to become binding until all the
creditors had signed it, the words, " their
several creditors," not being synonymous with
" all their creditors." Strickland v. Harger,
16 Hun (N. Y.) 465 {.affirmed in 81 N. Y.
623]. A clause in a, composition deed, "we,
who have hereunto subscribed our names and
affixed our seals, creditors of David H. Koeh-
ler and Burnard Kepfur, comprising the
firm of Koehler & Kepfur, " limits the effect

of the instrument to those persons who should
become parties to it, and does not render it

indispensable to its validity that all the cred-

itors should execute the paper." Continental
Nat. Bank v. Koehler, 4 N. Y. St. 482. In
Carey v. Barrett, 4 C. P. D. 379, 380, at a
meeting of the defendant's creditors, the fol-

lowing agreement was made and signed by all

the creditors present :
" We the undersigned

creditors of William Barrett, of Tunbridge
Wells, ooal-merchant and builder, in consider-

ation of 10s. in the pound on our respective

debts set opposite to our respective names,
hereby agree to accept the same in discharge

of our said debts, on the vmderstanding that

no concealment or fraud has been practised by
the said William Barrett, the whole of the

creditors receiving not exceeding a like sum in

discharge of their debts." This agreement
was held to be limited to the creditors sign»

ing it.

89. Condict v. Flower, 106 111. 105 ; Dauchy
V. Goodrich, 20 Vt. 127; Kinsing v. Bartholew,

I Dill. (U. S.) 155, 14 Fed. Cas. No. 7,831,

14 Int. Rev. Eee. 94, 5 West. Jur. 448. See

also Bisseuger v. Guiteman, 6 Heisk. (Tenn.)

277.
90. Mere acceptance of payment under the

composition is not a waiver of a condition

that all must sign. Greer v. Shriver, 53 Pa.

St. 259; Davis v. Doerr, 5 Leg. & Ins. Rep.

(Pa.) 107. But acceptance of the composi-

tion money and the execution of a release is

a waiver. Dauchy v. Goodrich, 20 Vt. 127.

See also Cobleigh v. Pierce, 32 Vt. 788.

91. Uosser v. Radford, 1 De G. J. & S.

585, 66 Eng. Ch. 454.

92. Battles v. Fobes, 2 Mete. (Mass.) 93,

21 Pick. (Mass.) 239; Phenix Bank v. Sulli-

van, 9 Pick. (Mass.) 410; Carey v. Barrett,

4 C. P. D. 379 ; Gould v. Robertson, 4 De G.
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in opposition to the composition cannot afterward claim a right to share in its

benefits.'"

3. When CREDrroRS May Come In— a. In General. The right of a creditor to

come in under the composition and share in its benefits, after it has been agreed

upon between the debtor and others, depends somewhat on the nature of the

composition.^

b. Sffeet of Limitation of Time For Joining— (i) In General. It is com-
petent to provide in the composition agreement that only those who come in or

sign within a limited time shall enjoy its benefits,^ if the time thus limited is

reasonable under the circumstances ; '° and while such a provision, if it does not

& Sm. 509; Field v. Donoughmore, 1 Dr. &
War. 227; Raworth v. Parker, 2 Kay & J.

163, 25 L. J. Ch. 117, 4 Wkly. Eep. 273.

Illustrations.— A composition deed which
reads, " We, the undersigned, hereby agree,"

etc., is limited to those signing it. Carey v.

Barrett, 4 C. P. D. 379. Compare cases cited

supra, note 88. In Drever v. Mawdesley, 13

Jur. 330, 18 L. J. Ch. 273, 16 Sim. 511, 39
Eng. Ch. 511, a debtor and his father, in pur-

suance of an arrangement between themselves,

conveyed estates of which they were seized for

life and in remainder respectively, to trus-

tees, in trust to sell for the payment of the

debtor's debts; but no creditor was to be en-

titled to the benefit of the trust unless the

trustees, after having investigated and al-

lowed his debt, should give him a debenture
for it. The trustees gave debentures to three

of the creditors, after which one of the trus-

tees instituted a suit against hia co-trustees,

etc., on the hearing of which the master was
directed to take an account of " all " the

debtor's debts due at the date of the convey-

ance, and to advertise for his creditors to

prove their debts by a day to be named or be

excluded from the benefit of the decree. The
plaintiff and several other creditors of the

debtor proved their debts under the decree,

but the court, nevertheless, on a hearing for

further directions, held that none of them ex-

cept the plaintiff and the debenture creditors

were entitled to the benefit of the trust.

93. Watson v. Knight, 19 Beav. 369 ; In re

Meredith, 29 Ch. D. 745; Johnson v. Ker-
shaw, 1 De G. & Sm. 260, 11 Jur. 553, 795;
Field V. Donoughmore, 1 Dr. & War. 227.

Encumbrancers who claim priority over a
deed of composition and fail in their conten-

tion will not be allowed subsequently to exe-

cute the deed and share in its benefits. In re

Meredith, 29 Ch. D. 745.

But the mere bringing of an action to test

the validity of the deed wUl not forfeit rights
accruing under it. Latter v. White, L. R.
5 H. L. 578, 41 L. J. Q. B. 342 [affirming 25
L. T. Eep. N. S. 658, 19 Wkly. Rep. 1149].

94. If it contains an assignment for the

benefit of creditors a creditor may come in

at any time before an account is settled, al-

though he cannot disturb a dividend already
made. Field v. Cook, 23 Beav. 600; Broad-
bent V. Thornton, 4 De G. & Sm. 65. One who
executes a deed of composition after the time
set for payment adopts it except as to time,
and the debtor will be liable to pay on de-

mand. Harvey v. Hunt, 119 Mass. 279;
Bowen v. Holley, 38 Vt. 574. But a creditor

who had notice of the deed shortly after it

was executed by others and did not himself

execute it cannot come in seven years after the

death of the debtor, because the debtor can-

not have the benefit of the consideration.

Lane v. Husband, 9 Jur. 1001, 14 Sim. 656,

37 Eng. Ch. 656. And where the composition

is for the payment of a fixed sum or specified

instalments it would seem reasonable that a
creditor who has not previously assented

should not be allowed to come in after the

time set for payment of the composition, or

of the first instalment thereof; or at least a

reasonable time thereafter, especially when
the composition is paid by a third person;

although of course as it is to the debtor's in-

terest to compound with all, this question is

not likely to be often raised. See infra, V,

B, 3, b.

95. Magee v. Kast, 49 Cal. 141; Evans v.

Gallantine, 57 Ind. 367; Battles v. Fobes, 2

Mete. (Mass.) 93, 21 Pick. (Mass.) 239. A
condition that those who do not sign within a
specified time, or within such further time

as the trustees under the deed shall appoint,

shall be excluded from the benefit of the com-

position, is valid. Raworth v. Parker, 2 Kay
& J. 163, 25 L. J. Ch. 117, 4 Wkly. Eep. 273.

A provision that those who do not come in

within the time limited shall lose the benefit

of the composition is valid, but a condition

that they shall lose their debts is void.

Broadbent v. Thornton, 4 De G. & Sm. 65;
Thompson v. Gunthorpe, 11 L. T. Eep. N. 6.

708.

See 10 Cent. Dig. tit. " Compositions with

Creditors," S 14.

96. Broadbent v. Thornton, 4 De G. & Sm.
65. In Eaworth v. Parker, 2 Kay & J. 163,

25 L. J. Ch. 117, 4 Wkly. Eep. 273, a com-
position deed contained a proviso that such
creditors as should not execute or assent in

writing to the deed on or before a certain

day, or within such further time, not ex-

ceeding thirty days, as the trustees should

appoint, should be excluded from the benefit

of the deed. The trustees issued an adver-

tisement, which stated their power of extend-

ing the time for execution. The debtor owed
hia son a large sum of money. The son was
in America at the date of the deed. A solic-

itor who had acted for him when in England,
wrote to the trustees on his behalf, on the

last day for execution, signifying his assent

[V, B, 8, b, (i)]
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contain words of exclusion, will not necessarily prevent a creditor from coming
in after the expiration of the time set,*' yet if it is exclusive either by express
language or by necessary implication, it will debar any from coming in after the
time limited has expired,^^ unless there are equitable grounds for relief, such as

fraud, accident, or mistake, in which case a court of equity upon proper applica-

tion will grant leave to come in.'*

(ii) Actual JExmovtion Within Tims Limited Not Essential. It is

not necessary, however, that the creditors should actually execute the composition
agreement within the time limited for joining ; it will be sufficient if they assent

to it and act under it.'

C. Third Parties— I. In General. A composition agreement may be
effected by a third party in behalf of the debtor, either as his agent or independ-
ently,^ and a partner may compound debts due to his firm ^ or he may compound

to the deed. Subsequently he received from
the son a power of attorney to execvite the
deed, and before the end of the period for

which the trustees might have enlarged the
time for execution, he applied to them to per-

mit him to execute on behalf of the son. It

was held that the son was entitled under
these circumstances to the benefit of the deed,

because it was the duty of the trustees to en-

large the time, so as to allow his attorney
to execute the deed.

97. Nicholson v. Tutin, 1 Jur. N. S. 1201,

2 Kay & J. 18.

The other creditors may have a bill in

equity to compel those who have not yet
come in to do so or renounce. Dunch v. Kent,
I Vern. 260.

98. Phenix Bank v. Sullivan, 9 Pick.

(Mass.) 410; Watson v. Knight, 19 Beav.

369 ; Collins v. Eeece, 1 Coll. 675. 28 Eng. Ch.

675 ; Johnson v. Kershaw, 1 De G. & Sm. 260,

II Jur. 553, 795. In Gould v. Robertson, 4

De G. & Sm. 509, a debtor assigned all his

property to trustees for the benefit of his

creditors, with a proviso that in case any
creditor should not come in under the deed
for six months after its date, he should be
peremptorily excluded from its benefits. It

was held that a mortgagee of part of the prop-

erty, whose solicitor corresponded with the

trustees on the subject of the mortgage, but
who did not express any intention to come
in under the deed for some years afterward,
was not entitled to the benefit of the trust.

It is immaterial that there has been no
distribution or that the instrument of com-
position contains no release. Phenix Bank v.

Sullivan, 9 Pick. (Mass.) 410.

09. Watson v. Knight, 19 Beav. 369; Whit-
more V. Turquand, 3 De G. F. & J. 107, 7

Jur. N. S. 377, 30 L. J. Ch. 345, 4 L. T. Rep.
N. S. 38, 9 Wkly. Rep. 488, 64 Eng. Ch. 84;
Broadbent v. Thornton, 4 De G. & Sm. 65;
Raworth v. Parker, 2 Kay & J. 163, 25 L. J.

Ch. 117, 4 Wkly. Rep. 273. But a creditor

who actively refuses to come in or assent to

the deed within the time limited, and does

not retract his refusal within that time, will

not be indulged. Johnson v. Kershaw, 1

De G. & Sm. 260, 11 Jur. 553, 795. In Brand-
ling V. Plummer, 27 L. J. Ch. 188, 6 Wkly.
Rep. 117, the deed prescribed a limited time

[V. B, 3. b, (i)]

for its execution, but provided that the trus-

tees should have discretion to let others in

after the time had expired. A judgment
creditor who relying on his judgment did
not execute the deed for twenty-two years,

and then, his judgment proving bad, peti-

tioned to be allowed the benefit of the deed,

was denied relief, on the ground that there
was no mistake or misapprehension such as

would entitle him to the assistance of equity.

When a third party agrees to pay the com-
position, creditors who do not come in within
the time limited will not be relieved, unless

the third party has fraudulently misled
them. Williams v. Mostyn, 33 L. J. Ch. 54,

9 L. T. Rep. N. S. 476, 12 Wkly. Rep. 69.

1. In re Baker, L. E. 10 Eq. 554, 40 L. J.

Ch. 144, 18 Wkly. Rep. 1131; Spottiswoode
V. Stockdale, Coop. 102, 10 Eng. Ch. 102. See
supra. III, B.

But a creditor cannot be held to have as-

sented to a composition unless he has put
himself in the same situation with regard to

the debtor as if he had executed the deed.

Forbes v. Limond, 4 De G. M. & G. 298, 18,

Jur. 33, 2 Wkly. Rep. 262, 53 Eng. Ch. 231.

Signing a letter of license which does not
refer to the deed does not constitute an as-

sent to the deed. Whitmore v. Turquand, 3

De G. F. & J. 107, 7 Jur. N. S. 377, 30 L. J.

Ch. 345, 4 L. T. Rep. N. S. 38, 9 Wkly. Rep.

488, 64 Eng. Ch. 84.

2. Massachusetts.— Cobb v. Fogg, 166

Mass. 466, 44 N. E. 534; Holton j;.. Bent, 122

Mass. 278.

New Hampshire.— Grant v. Porter, 63

N. H. 229.

New York.— Babcock v. Dill, 43 Barb.

(N. y.) 577.

Ohio.— Brown v. Dougherty, 8 Ohio Dec.

(Reprint) 371, 7 Cine. L. Bui. 239.

Pennsylvania.— Patterson v. Boehm, 4 Pa.

St. 507.

Vermont.— Bowen v. Holly, 38 Vt. 574.

England.— Williams v. Mostyn, 33 L. J.

Ch. 54, 9 L. T. Rep. N. S. 476, 12 Wkly. Rep.

69; Emmet V. Dewhurst, 3 Macn. & G. 587,

15 Jur. 1115, 21 L. J. Ch. 497, 49 Eng. Ch.

453.

See also infra, XIII.

3. Louisiana.— Shaw v. Canter, 8 Mart.

N. S. (La.) 689.
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claims against it.* One joint creditor may release the joint claim by a composi-
tion, although he cannot bind his fellow creditors by an agreement not to

ene.^

2. Agents. A composition made by a duly authorized agent will bind his

principal, whether debtor or creditor," especially if the principal be a corporation,

which can act only through agents.'' But the authority of the agent to compound

Maryland.— Smith v. Stone, 4 Gill & J.

(Md.) 310.

"Sew Hampshire.— Allen v. Cheever, 61
N. H. 32.

New York.— Harbeck v. Pupin, 123 N. Y.
115, 23 N. E. 311, 33 N. Y. St. 220 [afjvrming
55 Hun (N. Y.) 335, 8 N. Y. Suppl. 695, 29
N. Y. St. 258, under statute]; Bruen v.

Marquand, 17 Johns. (N. Y.) 58.

United States.— Halsey v. Fairbanks, 4
Mason (U. S.) 206, 11 Fed. Cas. No. 5,964,
England.— Hawkshaw v. Parkins, 2

Swanst. 539, 19 Rev. E«p. 125.

See also infra, XIV, A.
A surviving partner may compound the

debts due the firm. Brown v. Famham, 55
Minn. 27, 56 N. W. 352.

4. Sigler v. Piatt, 16 Mich. 206; Le Page
V. McCrea, 1 Wend. (N. Y.) 164, 19 Am.
Dec. 469; Molson's Bank v. Connolly, 17

L. C. Jur. 189, 4 Eev. L,6g. 683. See also

infra, XIV, B.
5. Walmesley v. Cooper, 11 A. & E. 216,

10 L. J. Q. B. 49, 3 P. & D. 149, 39 E. C. L.
136.

6. Crawford v. Krueger, 201 Pa. St. 348,

50 Atl. 931 ; Hawlcy v. Beverley, 6 M. & G.
221, 46 E. C. L. 221.

A clerk, authorized to represent a creditor

at a creditors' meeting " in the most favor-

able manner," is authorized at such a meet-

ing to act upon or to make in behalf of his

principal, every proposition made in the

course of that evening, tending to a fair and
just composition; and can agree to an ex-

tension of time to make the necessary inves-

tigation of the debtor's affairs. Gardner v.

Lewis, 7 Gill (Md.) 377.

Extent of authority.— When an agent is

authorized to represent a creditor, and his

principal assures the other parties that what-

ever the agent does will be satisfactory, the

agent may not only grant an extension of

time, but may bind his principal by a clause

in the agreement prescribing a penalty for

a breach by the creditors. Hill v. Werth-
cimer-Swarts Shoe Co., 150 Mo. 483, 51

S. W. 702.

The same party cannot be agent of both
debtor and creditor in making a composition;

but when the composition has been agreed

upon between the creditor and an agent of

the debtor, the latter may then become the

agent of the creditor for another and dis-

tinct purpose ; for example, the creditor may
direct the agent to receive the composition

money for him, and in that case delivery to

the agent will bind the creditor. Hinckley
V. Arey, 27 Me. 362.

The debtor is responsible for the acts of his

agent, and hence will be responsible for the

[38]

false representations or concealments of the

latter, if he (the debtor) was aware of the

real state of the facts at the time, although
those representations were innocently made,
and without the knowledge of the debtor

;

for the knowledge of the agent is the knowl-
edge of the principal. Elfelt v. Snow, 2

Sawy. (U. S.) 94, 8 Fed. Cas. No. 4,342. 6

Nat. Bankr. Reg. 57.

The knowledge of the agent is the knowl-
edge of his principal; and consequently the
payment by an agent employed to effect a
compromise of an additional sum to induce
a creditor to enter the composition, not dis-

closed to the others, will invalidate the com-
position. Bank of Commerce v. Hoeber, 88
Mu. 37, 57 Am. Rep. 359 [affirming 11 Mo.
App. 47].

7. Bank of Commerce v. Jenkins, 16 Ont.
215.

The directors of a corporation may eom-
liromise and release a claim of the corpora-

tion, especially when that authority is con-

ferred upon them by the articles of associa-

tion. In re Melbourne Locomotive & Engi-
neering Works, Ltd., 21 Vict. L. R. 442.

When the president of a bank subscribes a
composition agreement at its office with the

apparent approval of one of its directors,

and the bank receives the composition notes

and endeavors to collect them, it sanctions

the acts of its officers in obtaining the notes,

and an objection to the authority of the

president to sign the composition is unten-

able. Continental Nat. Bank v. Koehler, 4
N. Y. St. 482.

Act of cashier.— In Chemical Nat. Bank v.

Kohner, 85 N. Y. 189 [reversing 8 Daly
(N. Y.) 530, 38 How. Pr. (N. Y.) 267], a
debtor proposed to compound with the plain-

tiff bank and two other banks, and the other

banks agreed to compound if plaintiff would.

The debtor proposed to the cashier of the

plaintiff bank to secure its claim by a, note

with one Goldsmith as indorser. The cashier

consulted with plaintiff's president, and at

the request of the debtor's agent wrote to

one of the other banks on paper with the

bank heading, signing as cashier, that plain-

tiff proposed to take the debtor's note, in-

dorsed as above, and to discharge the debtor

in full on payment thereof. The plaintiff

subsequently repudiated this agreement; but
before the debtor learned of the repudiation

he had settled with the other banks and been
discharged. It did not appear that he owed
any other debts. He afterward tendered a
certified check for the agreed amount which
was refused. The president and cashier were
the active managers of the plaintiff bank;

[V. C, 2]
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must be clear ; * and a composition made by an agent without anthoritj or in

excess of his authority will not be binding.'

3. Personal Representatives. An executor or administrator may compound
the debts or claims of his decedent.*"

VI. CONSTRUCTION.

A. In General— Strict Construction. A composition agreement should
be strictly construed," and should not receive an interpretation more comprehen-
sive than the reasonable import of the language used will warrant ; ^ but language
other than technical terms should be construed in its popular sense.'' The agree-

the composition was not repudiated on the
ground of want of authority in the cashier;

and there was no evidence that he acted with-

out authority. Compromises were of com-

mon occurrence in that bank. It was held

that 'the plaintiff was bound by the agree-

ment and could not recover the original in-

debtedness.
8. Vineberg v. Beaulieu, 4 Montreal Su-

per. Ct. 328, holding that the mere fact of

attendance at a, meeting of creditors will

not clothe a clerk with authority to assent

to a composition on behalf of his master.
9. Emmet v. Dewhurst, 15 Jur. 1115, 21

L. J. Ch. 497, 3 Macn. & G. 587, 49 Eng.
Ch. 453 ; Lawrence v. Anderson, 17 Can. Su-
preme Ct. 349 ; Vineberg i\ Beaulieu, 4 Mon-
treal Super. Ct. 328.

A deed of composition, signed by a man-
datory without any authority to accept a
composition is not binding on his principal.

Bolt, etc., Co. I". Grougeon, 7 Montreal Leg.

N. 40.

Absence of authority.— An agreement for

a. composition by the creditors of an insol-

vent bank, which upon its face implies co-

operation of all to whom it is indebted, will

not authorize the person to whom it is de-

livered to effect such composition to consent

to any settlement not concurred in by all the
creditors of such bank. Abel v. Allemannia
Bank, 79 Minn. 419, 82 N. W. 680.

Estoppel and latification.— In Lawrence v.

Anderson, 17 Can. Supreme Ct. 349, 351, the
defendant pleaded a release by deed. On
the trial it was proved that the defendant
had executed an assignment for the benefit

of creditors, and received authority by tele-

gram to sign the same for the plaintiff, who
was one of his creditors. The deed was dated
Oct. 8, 1881, and afterward, with knowledge
of it, the plaintiff continued to send goods
to the defendant, and on Nov. 5, 1881, he
wrote to the defendant as follows :

" I have
done as you desired by telegraphing you to

sign deed for me and I feel confident that
you will see that I am protected and not
lose one cent by you. After you get matters
adjusted I would like you to send me a,

check for $800." In April, 1885, the de-

fendant wrote a letter to the plaintiff, in

which he said: "In one year more I will

try again for myself and hope to pay you in

full." In November, 1886, the account sued
upon was stated. It was held that the exe-

[V, C. 2]

cution of the deed on his behalf being made
without sufScient authority, the plaintiff was
not bound by the release contained therein;
and "as he had never subsequently assented
to the deed or recognized or acted under it

he was not estopped from denying that he
had executed it. But when a composition
is procured by an unauthorized representa-
tion by an agent, the debtor cannot adopt its

benefits without at the same time being
bound by the representations; and therefore
au unauthorized representation by an agent
that the composition will not be binding un-
less all sign will render the composition
void, if all do not sign, as to a creditor who
signed on the faith of that representation.

Laird r. Campbell, 100 Pa. St. 159.

10. Brown v. Farnham, 55 Minn. 27, 56
N. W. 352; Brady v. Shell, 1 Campb. 147;

Castleton v. Fanshaw, Prec. Ch. 99, 24 Eng.
Reprint 48; Pollen v. Huband, 1 P. Wms.
751, 24 Eng. Reprint 598.

11. Hill V. Wertheimer-Swarts Shoe Co.,

150 Mo. 483, 51 S. W. 702.

Mere assent to a composition without de-

fining its terms will not bind the assenting

creditor to accept a composition by which
the original claim is novated and discharged.

Vineberg v. Beaulieu, 4 Montreal Super. Ct.

328.

"All borrowed money."— In Register r.

Spencer, 24 Md. 520, a deed of composition
contained a provision for the payment of
" all borrowed money and accommodation
notes," etc. It was held that the words
" all borrowed money," include in ordinary

popular sense all sums of money loaned by
a creditor to a debtor, without regard to the

mode, or the existence of any security or

evidence of indebtedness; and there being

nothing in the context to limit the meaning
of the words, it was incumbent on the party

who objected to the above interpretation to

establish by clear and satisfactory proof that

the terms used had acquired and were used

in a technical or peculiar sense.

12. Lipman v. Lowitz, 78 111. 252.

13. See, generally, Conteacts.
" Creditors " will generally be construed to

mean secured as well as unsecured creditors.

M. A. Seed Dry-Plate Co. v. Wunderlieh, 69

Minn. 288, 72 N. W. 122; Cohleigh v. Pierce,

32 Vt. 788; Kinsing V. Bartholew, I Dill.

(U. S.) 156, 14 Fed. Cas. No. 7,831, 14 Int.

Rev. Rec. 94, 5 West. Jur. 448. The fact
'
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ment should be limited in its effect to such matters as were within the contempla-

tion of the parties " and should be construed in the light of the financial condition,

of the debtor at the time it was executed.^^

B. Construction as a Whole— Intention of Parties. A composition

agreement should be construed as a whole, and so that full effect. may be given

to all its parts, and inconsistencies be avoided ; '' and although the construction

will be varied to meet the intention of the parties, this intention must be col-

lected from the instrument itself and not from matters dehors the writing ; " and
consequently parol evidence is not admissible as a general rule to explain or
contradict a written composition. '^

C. Effect of Particular Recitals on General Terms. General words in

the agreement may be restrained by a particular clause or recital ;
^' but a mere

that the agreement recites that the subscribers
have little prospect of realizing anything on
their claims, and that the composition is

made in order to secure something thereon
out of the debtor's property, will not justify

a construction, contrary to its express lan-

guage, that secured creditors shall not be re-

quired to sign. Artman v. Trubv, 130 Pa. St.

619, 25 Wkly. Notes Cas. (Pa.") 63, 18 Atl.

1065.

But " general creditors " was construed to

mean unsecured creditors only, in Noyes v.

Chapman-Drake Co., 60 Minn. 88, 61 N. W.
901.

14. Lipman v. Lowitz, 78 111. 252. In
In re Hollister, 3 Fed. 452, a composition

agreement contained a provision that upon
any debts or claims which the bankrupt
should pay thereunder, for which 'he was
merely surety, he should "have the right to

collect and receive, towards helping me [the

bankrupt] to meet and comply with the

above proposition [of composition], from my
principal or his estate, for remuneration
therefor, or a proper pro rata therefrom, for

what may be paid as aforesaid on such debt

or claim." This proposition was accepted

by a creditor for whom the bankrupt was
surety, the principal being in bankruptcy at

the same time. It was held that the com-
position agreement gave the surety a con-

tract right to prove the payment tliereunder

as a debt against the principal's estate, upon
which he was entitled to a pro rata dividend;

and that the creditor must credit the debt

with such payment, and prove only for the

balance.

15. Hill V. Wertheimer-Swarts Shoe Co.,

150 Mo. 483, 51 S. W. 702.

16. Preston r. Ettler, 140 Mass. 465, 5

N. E. 168; Constable v. Andrew, 2 Cr. & M.
298, 4 Tyrw. 206.

17. Matlack's Appeal, 7 Watts & S. (Pa.)

79. See also 4 So. L. Rev. 667. In Tueker-

mau V. N.ewhall, 17 Mass. 581, where the

debtor surrendered all his property for the

use of his creditors, and in consideration

thereof they covenanted " that they [the

said creditors] will receive their respective

proportions of the moneys," etc., " and will

forever release and discharge the said

"

debtor, this language was held to amount
to a present release.

A release in the deed of composition will be
construed as a release of the balance only,

where the debtor and a creditor are mutually
indebted to each other. Fazakerly v. Mc-
Knight, 6 E. & B. 795, 2 Jur. N. S. 1020, 2&
L. J. Q. B. 30, 4 Wkly. Rep. 677, 88 E. 0. L.
795.

Mere statement of the motive with which
a composition is made will not limit its ef-

fect. De Voss V. Johnson, 18 Barb. (N. Y. >

170.

18. Farrington v. Hodgdon, 119 Mass. 453;
Van Bokkelen v. Taylor, 62 N. Y. 105 [re-

versing 2 Hun (N. Y.) 138, 4 Thomps. & C.

(N. Y.) 422]; Coon v. Stoker, 2 N. Y. St.

626.

Absolute release.— When a composition
contains an absolute release for a considera-

tion then paid, a creditor cannot show by
parol evidence that it was not intended to-

include a certain debt in the composition,
and that the debt was in fact not included

(Meyer c. McKee, 19 111. App. 109; Van
Brunt V. Van Brunt, 3 Edw. (N. Y.) 14) ;

nor that it was intended to include an omitted
debt (Rice v. Woods, 21 Pick. (Mass.) 30).

Discussions among the creditors and their

impressions about the claim of one of them,
before accepting the deed, and afterward, can-

not be allowed to control its interpretation!

and construction, in the absence of all

charges of fraud in procuring its execution.

Register v. Spencer, 24 Md. 520.
" Conditional release."—But when a, release,^

although absolute in its terms, is entitled-
" conditional release," parol evidence is ad-

missible to show an express condition that
all releases to be executed should be binding
only in the event that all the creditors

should come into the composition. Tutt K.

Price, 7 Mo. App. 194.

Parol evidence, when admissible.—^In Hart-
ford, etc., Transp. Co. v. Hartford First Nat.
Bank, 46 Conn. 569, it was held that parol
evidence was admissible to show that the
amount for which the creditor signed the

composition was that of his unsecured claims,

and that the agreement was not intended to

apply to another secured claim.

19. Matlack's Appeal, 7 Watts & S. (Pa.)

79; Payler v. Homersham, 4 M. & S. 423,

16 Rev. Rep. 516.

When the deed refers to a schedule a gen-

[VI, C]
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statement of the indebtedness due to a creditor will not necessarily limit the effect

of the composition to the debts specified.^

VII. PERFORMANCE AND BREACH.

A. Performance in General. A composition must be performed strictly

and punctually, and any infraction of its provisions by one party will release the

others from its obligation, in so far as that party is concerned.^' All conditions

eral release may be held to refer to scheduled
debts only. Averill v. Lyman, 18 Pick.
(Mass.) 346.

20. Russell V. Rogers, 10 Wend. (N. Y.)
473, 25 Am. Dec. 574. See also mfra, VIII,
C, 2.

General words of release in a deed of com-
position will not be restrained by a prior re-

cital that the debtor is indebted to the cred-

itors in the several sums set opposite their

names in the schedule. Britten v. Hughes, ^

Bing. 460, 7 L. J. C. P. O. S. 188, 3M.u;P.
79, 15 E. C. L. 671.

No statement of amount of claims.—A
written agreement by creditors to disrharge
a debtor upon receipt of a certain percentage
of their respective claims, without any words
in the body of the agreement referring to
the amount of the claims, applies only to
such claims as are then actually held by the
several creditors, and if a credit r adds a
particular sum opposite his name, this will

not amount to a covenant that he then has
or will procure claims to that amount.
Fowler v. Perley, 14 Allen (Mass.) 18.

21. California.— Stewart v. Tipton, C6
Cal. 52; Magee v. Kast, 49 Cal. 141.

Illinois.— National Time Recorder Co. v.

Feypel, 93 111. App. 170; Meyer v. McKee,
19 111. App. 109.

Indiana.— Bailey v. Boyd, 75 Ind. 125;
Evans v. Gallantine, 57 Ind. 367; Collins v.

Kemp, 29 Ind. 281.

Iowa.— Melhop v. Tathwell, 74 Iowa 571,
38 N. W. 420.

Kentucky.— Taylor v. Farmer, 81 Ky. 458;
Cutler V. Reynolds, 8 B. Mon. (Ky.) 596.

Maine.— Chapman v. Dennison Paper Mfg.
Co., 77 Me. 205.

Maryland.— Flack v. Garland, 8 Md. 188.

Massachusetts.— Mt. Wollaston Nat. Bank
V. Porter, 122 Mass. 308; Lothrop v. King, 8
Cush. (Mass.) 382; Whitney r. Whitaker, 2
Mete. (Mass.) 268; Makepeace v. Harvard
College, 10 Pick. (Mass.) 298.

Michigan.— Harrison v. Gamble, 69 Mich.
S6, 36 N. W. 682; Whittemore v. Stephens, 48
Mich. 573, 12 N. W. 858.

Minnesota.— Brown v. Farnham, 55 Minn.
27, 56 N. W. 352.

Missouri.— Hill v. Wertheimer-Swarts
Shoe Co., 150 Mo. 483, 51 S. W. 702; Pupke
V. Churchill, 91 Mo. 81, 3 S. W. 829 [affirm-
ing 16 Mo. App. 334] ; Mullin v. Martin, 23
Mo. App. 537.

New York.— Zoebisch v. Von Minden, 120
N. Y. 406, 24 N. E. 795, 31 N. Y. St. 499
[reversing 47 Hun (N. Y.) 213, 13 N. Y. St.

349]; Vogt V. Fasola, 41 N. Y. App. Div.
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467, 58 N. Y. Suppl. 982; Hadley Falls Nat.
Bank v. May, 29 Hun (N. Y.) 404 [affirmed
in 99 N. Y. 671] ; Babcock v. Dill, 43 Barb.
(N. Y.) 577; Penniman v. Elliott, 27 Barb.
(N. Y.) 315; Hall v. Merrill, 5 Bosw.(N. Y.)

266, 18 How. Pr. (N. Y.) 38; Warburg v.

Wilcox, 2 Hilt. (N. Y.) 118, 7 Abb. Pr.
(N. Y.) 336; Dale v. Fowler, 12 How. Pr.
(N. Y.) 462; Dolsen v. Arnold, 10 How.
Pr. (N. Y.) 528; Fellows v. Stevens, 24
Wend. (N. Y.) 294; Talbot v. Adams, 12
N. Y. Wkly. Dig. 410; Orr v. McEwen, 1
N. Y City U. 141.

North Carolina.— Zell Guano Co. v. Emry,
113 N. C. 85, 18 S. E. 89.

Ohio.— Hardman 17. Cincinnati, etc., B.
Co., 9 Ohio Dec. (Reprint) 578, 15 Cine. L.
Bui. 164.

Pennsylvania.— Artman v. Truby, 130 Pa.
St. 619, 18 Atl. 1065; Laird v. Campbell, 92
Pa. St. 470.

Texas.— Lanes v. Squyres, 45 Tex. 382.

Vermont.— Bowen i: Holly, 38 Vt. 574;
Cobleigh v. Pierce, 32 Vt. 788.

United States.— Clarke v. White, 12 Pet.

(U. S.) 178, 9 L. ed. 1046 [affirming 5 Cranch
C. C. (U. S.) 102, 29 Fed. Cas. No. 17,540];
Danzig v. Gumersell, 27 Fed. 185; Ransom
V. Geer, 20 Blatchf. (U. S.) 535, 12 Fed. 60.

England.—In re Hatton, L. R. 7 Ch. 723, 42
L. J. Bankr. 12, 27 L. T. Rep. N. S. 396, 20
Wkly. Rep. 978 ; Hall v. Lew, L. R. 10 C. P.

154, 44 L. J. C. P. 89, 31 L. T. Rep. N. S. 727,

23 Wkly. Itep. 393; Newell v. Van Praagh,
L. R. 9 C. P. 96, 43 L. J. C. P. 94, 29 L. T.

Rep. N. S. 891, 22 Wkly. Rep. 377; Edwards
r. Coombe, L. R. 7 C. P. 519, 41 L. J. C. P.
202, 27 L. T. Rep. N. S. 315, 21 Wkly. Rep.
107; Goldney v. Lording, L. R. 8 Q. B. 182, 42
L. J. Q. B. 103, 21 Wkly. Rep. 543 ; Hart v.

Smith, L. R. 4 Q. B. 61, 9.B. & S. 543, 38 L. J.

Q. B. 25, 19 L. T. Rep. N. S. 419, 17 Wkly.
Rep. 158; Rose v. Rose, Ambl. 331, 27 Eng.
Reprint 222; Leigh v. Barry, 3 Atk. 583, 26
Eng. Reprint 1136; Ea> p. Bennet, 2 Atk. 527,
26 Eng. Reprint 716; Good V. Cheesman, 2
B. & Ad. 328, 22 E. C. L. 142, 4 C. & P. 513,

19 E. C. L. 627, 9 L. J. K. B. 0. S. 234; Gar-
rard V. Woolner, 8 Bing. 25S, 21 E. C. L. 531,

4 C. & P. 471, 19 E. C. L. 607, 1 Moore & S.

327; Eo) p. Gilbey, 8 Ch. D. 248, 47 L. J.

Bankr. 49, 38 L. T. Rep. N. S. 728, 26 Wkly.
Rep. 768 ; Deacon v. Stodhart, 9 C. & P. 685,

38 E. C. L. 398; Ward v. Bird, 5 C. & P. 229,

24 E. C. L. 539; Eao p. Bateson, 1 Mont.
D. & D. 289 ; Rosling v. Muggeridge, 4 D. & L.

298, 16 L. J. Exch. 38, 16 M. & W. 181; Hyde
V. Watts, 1 D. & L. 479, 13 L. J. Exch. 41, 12
M. & W. 254; Cooper v. Philipps, 3 Dowl.



COMPOSITIONS WITH CREDITORS [8 Cye.J 437

precedent must be strictly complied with,^ the composition money, or each instal-

ment thereof, i£ it be payable in instalments, must be paid or tendered punctually

at the time or times iixed,^ and the composition notes or bills must be delivered

P. C. 196, 1 C. M. & R. 649, 5 Tyrw. 166;
Leake v. Young, 5 E. & B. 955, 2 Jur. N. S.

516, 25 L. J. Q. B. 265, 4 Wkly. Rep. 282, 85
E. C. L. 955; Evans v. Powig, 1 Exch. 601, 11

Jur. 1043 ; Hazard v. Mare, 6 H. & N. 434, 30
L. J. Exch. 97, 5 L. T. Rep. N. S. 743, 9 Wkly.
Rep. 252; Oughton ». Trotter, 2 L. J. K. B.
185, 2 N. & M. 71, 28 E. C. L. 566; In re

Stock, 66 L. J. Q. B. 146, 75 L. T. Rep. N. S.

422, 3 Manson 324, 45 Wkly. Rep. 480 ; Milli-

gan V. Salmon, 18 L. T. Rep. N. S. 887 ; Head-
ley V. Jenkins, 16 L. T. Rep. N. S. 389; Ilder-

ton V. Castrique, 13 L. T. Rep. N. S. 506;
Cranley v. Hillary, 2 M. & S. 120; Lowe v.

Eginton, 7 Price 604; Sewell v. Musson, 1

Vern. 210; Bx p. Vere, 19 Ves. Jr. 93; Mack-
enzie V. Mackenzie, 16 Ves. Jr. 372.

Canada.— Hill v. Rutherford, 9 Grant Ch.

(U. C.) 207; Tees v. McCulloch, 2 L. C. L. J.

135; Rolland v. Seymour, 2 Montreal Leg. N.
324; Vineberg v. Beaulieu, 4 Montreal Super.

Ct. 328; Bolt v. Lee, 16 Rev. Lgg. 53; Atkin-
son V. Nesbitt, 1 Rev. Leg. 110; Beaudry v.

Barrielle, 1 Rev. L6g. 33.

And see Forsyth Comp. 29; 4 So. L. Rev.
815 ; and 10 Cent. Dig. tit. " Compositions
with Creditors," § 68 et seq.

What will constitute a breach of a composi-
tion.—-A composition which is not carried out
because of the default of others is not bind-

ing. McMannomy v. Chicago, etc., R. Co., 167

111. 497, 47 N. E. 712 [reversing 63 111. App.
259]. Becoming bankrupt is a breach of a
composition. Eao p. Benuet, 2 Atk. 527, 26
Eng. Reprint 716. An attachment by one
creditor of the goods of the debtor is a breach
of the composition, and a fraudulent disposi-

tion of property, or an intended fraudulent
conveyance, will release the creditors from
the obligation of a composition. Hill v.

Wertheimer-Swarts Shoe Co., 150 Mo. 483,

51 S. W. 702. A voluntary payment of one
of the creditors in full will constitute a breach

by the debtor. Montgomery Bank v. Ohio
Buggy Co., 110 Ala. 360, 18 So. 273, 100 Ala.

626, 13 So. 621. And see infra, XI, B, 3. But
a voluntary payment in full of other creditors

will not violate a composition which stipulates

merely that no other creditor should receive

better terms. In re Sturges, 8 Biss. (U. S.)

79, 23 Fed. Cas. No. 13,565, 10 Chic. Leg. N.
33, 16 Nat. Bankr. Reg. 304.

22. California.— Magee v. Kast, 49 Cal.

141.

Indiana.— Falconbury v. Kendall, 76 Ind.

260; Collins v. Kemp, 29 Ind. 281.

Kentucky.— Taylor v. Farmer, 81 Ky. 458.

Missouri.— Luhrmann v. St. Louis Furni-
ture Co., 21 Mo. App. 499.

New York.—Hall v. Merrill, 5 Bosw. (N. Y.)

866, 18 How. Pr. (N. Y.) 38; Fellows v.

Stevens, 24 Wend. (N. Y.) 294.

Pennsylvama.—^Artman v. Truby, 130 Pa.

St. 619, 18 Atl. 1065; Lower v. Clement, 25
Pa. St. 63.

England.— Reay v. Richardson, 2 C. M.
& R. 422, 1 Gale 219, 4 L. J. Exch. 236, 5
Tyrw. 931 ; Deacon v. Stodhart, 9 C. & P. 685,

38 E. C. L. 398; Rosling v. Muggeridge, 4
D. & L. 298, 16 L. J. Exch. 38, 16 M. & W.
181.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 71.

Suspension of rights prior to happening of
condition.— When creditors entered into an
agreement to execute a release when the prop-
erty assigned should realize £238, it was held
that they could sue for their original debts,

on the property failing to realize that amount,
although they had taken security from a pur-
chaser of the stock in trade for £223. Wig-
glesworth v. White, 1 Stark. 218, 2 E. C. L.
89.

Trustees' refusal to account.— A covenant
in a deed of assignment to trustees not to sue
if the trustees fairly account for the effects

will not operate as a release of the debts if

the trustees refuse to account. Kesterton v.

Sabery, 2 Chit. 541, 18 E. C. L. 777.

23. Maryland.— Flack v. Garland, 8 Md.
188.

Massachusetts.—^Makepeace v. Harvard Col-

lege, 10 Pick. (Mass.) 298.

Michigan.— Harrison v. Gamble, 69 Mich.
96, 36 N. W. 682.

New York.— Zoebisch v. Von Minden, 120
N. Y. 406, 24 N. E. 795, 31 N. Y. St. 499
[reversing 47 Hun (N. Y.) 213, 13 N. Y. St.

349] ; Vogt V. Fasola, 41 N. Y. App. Div.

467, 58 N. Y. Suppl. 982 ; Penniman v. Elliott,

27 Barb. (N. Y.) 315; Dolsen v. Arnold, 10'

How. Pr. (N. Y.) 528.

Ohio.— Hardman v. Cincinnati, etc., R. Co.,

9 Ohio Dec. (Reprint) 578, 15 Cine. L. Bui.

164.

Fermomt.^ Cobleigh v. Pierce, 32 Vt. 788.
United States.—Ransom v. Geer, 20 Blatchf.

(U. S.) 535, 12 Fed. 607.

England.— In re Hatton, L. R. 7 Ch. 723,
42 L. J. Bankr. 12, 27 L. T. Rep. N. S. 396,

20 Wkly. Rep. 978; Hall v. Levy, L. R. la
C. P. 154, 44 L. J. C. P. 89, 31 L. T. Rep.
N. S. 727, 23 Wkly. Rep. 393; Newell v. Van
Praagh, L. R. 9 C. P. 96, 43 L. J. C. P. 94, 29
L. T. Rep. N. S. 891, 22 Wkly. Rep. 377 ; Ed-
wards V. Coombe, L. R. 7 C. P. 519, 41 L. J.
C. P. 202, 27 L. T. Rep. N. S. 315, 21 Wkly.
Rep. 107; Goldney v. Lording, L. R. 8 Q. B.
182, 42 L. J. Q. B. 103, 21 Wkly. Rep. 543;
Hart V. Smith, L. R. 4 Q. B. 61, 9 B. & S. 543,
38 L. J. Q. B. 25, 19 L. T. Rep. N. S. 419, 17
Wkly. Rep. 158 ; Ex p. Rennet, 2 Atk. 527, 26
Eng. Reprint 716; Hyde v. Watts, 1 D. & L.
479, 13 L. J. Exch. 41, 12 M. & W. 254; Leake
V. Young, 5 E. & B. 955, 2 Jur. N. S. 516, 25
L. J. Q. B. 265, 4 Wkly. Rep. 282, 85 E. C. lu.

[VII. A]



438 [8 CycJ COMPOSITIONS WITH CREDITORS

-or tendered as agreed on^ and be paid when they fall due,^ although the iioldere

must demand payment before they can claim a breach.^' A slight variation from
.strict performance, however, will not be considered as a breach of the composi-

S55; Evans v. Powis, 1 Exeh. 601, 11 Jur.
1043; Hazard ». Mare, 6 H. & N. 434, 30 L. J.

Exch. 97, 5 L. T. Rep. N. S. 743, 9 Wkly. Rep.
252; Oughton v. Trotter, 2 L. J. K. B. 185,

2 N. & M. 71, 28 E. 0. L. 566; Eas p. Bateson,
1 Mont. D. & D. 289; Lowe v. Eginton, 7

iPrice 604; Sewell v. Musson, 1 Vern. 210;
Mackenzie v. Mackenzie, 16 Ves. Jr. 572.

Canada.— Rolland v. Seymour, 2 Montreal
-Leg. N. 324; Bolt v. Lee, 16 Rev. LSg. 53;
-Beaudry v. Barreille, 1 Rev. L6g. 33.

See 10 Cent. Dig. tit. " Compositions with
•Creditors," § 68 et seq.

What will not excuse default.—-When a
debtor, in compounding with his creditors,

gives them the security of a third person for

the last three instalments he will not be dis-

charged on payment of these instalments only
if the first instalment remains unpaid.

Wallcer v. Seaborne, 1 Taunt. 526. Absence
from the country will excuse payment on
tender only when the creditor leaves after the

composition. Fessard v. Mugnier, 18 C. B.

JST. S. 286, 11 Jur. N. S. 283, 34 L. J. C. P.

126, 11 L. T. Rep. N. S. 635, 13 Wkly. Rep.
388, 114 E. C. L. 286. And the fact that the

debtor did not obtain the signature of the last

creditor to the composition deed until after

the time fixed for payment will not relieve

him from his default, if the operation of the

instrument is not dependent on that circum-

stance. Vogt V. Fasola, 41 N. Y. App. Div.

467, 58 N. Y. Suppl. 982.

When default will not avoid composition.

—

The non-payment of an instalment due will

mot vitiate a release given by a creditor who
by a secret arrangement with the debtor has
already received more than the whole amount
of the composition. Ex p. Oliver, 4 De G. &
Sm. 354. A failure by mistake to pay an in-

stalment due will not avoid a, release if the

instalment be paid or tendered seasonably.

Newington v. Levy, L. R. 6 C. P. 180, 40 L. J.

C. P. 29, 23 L. T. Rep. N. S. 594, 19 Wkly.
Rep. 473.

When time for performance begins to run.— When a composition deed which provides

for the acceptance by the creditors of twenty-

five per cent of their claims, payment to be

made within two months from the date of the

instrument, is dated the day of August,

1898, the two months mentioned in the deed

•do not begin to run until the end of August.

Vogt V. Fasola, 41 N. Y. App. Div. 467, 58

M. Y. Suppl. 982.

34. And a prior demand by the creditors is

Bot requisite.

California.— Stewart v. Tipton, 56 Cal. 52.

Massachusetts.— Whitney v. Whitaker, 2

Mete. (Mass.) 268.

New York.— Zoebisch v. Von Minden, 120

N Y. 406, 24 N. E. 795, 31 N. Y. St. 499

Ireversing 47 Hun (N. Y.) 213, 13 N. Y. St.
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349]; Warburg v. Wilcox, 2 Hilt. (N. Y.)
118, 7 Abb. Pr. (N. Y.) 336.

Fermom*.— Cobleigh v. Pierce, 32 Vt. 788.
England.— Cranley v. Hillary, 2 M. & S.

120; Oughton v. Trotter, 2 N. & M. 71, 2 L. J.

K. B. 185, 28 E. C. L. 566.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 73%.
Extent of rule.— When it is agreed by a

composition that the creditors shall accept
notes indorsed by A, and A dies before the
notes are executed, the creditors cannot be
compelled to accept any other notes and the
composition fails. Danzig v. Gumersell, 27 Fed.
185. But when the composition does not bind
the debtor to deliver the composition notes
to any one by name, and there is no proof that
he had notice that the plaintiff was a cred-

itor, the plaintiff cannot claim that the debtor
is in default by reason of failure to deliver
the notes, until he has made demand for them.
Matthewson v. Henderson, 13 U. C. C. P. 96.

25. Dolsen v. Arnold, 10 How. Pr. (N. Y.)
528. In the absence of an express stipula-

tion composition bills and notes are not pay-
ments rmtil paid. Fuplie v. Churchill, 16 Mo.
App. 334 [affirmed in 91 Mo. 81, 3 S. W. 829].

In Constable v. Andrew, 2 Cr. & M. 298, 303,

4 Tyrw. 206, the defendant agreed to pay a,

composition of fifteen shillings in the pound,'

by two instalments; and a surety, in con-

sideration that the creditors would discharge
the defendant from all debts and demands on
receiving such composition, agreed to pay a
sum of money in part payment of the first

instalment and to accept a bill of exchange
drawn by the defendant in part payment of

the second, the creditors agreeing " to dis-

charge and exonerate Andrew, on payment of

the said 15s. in the pound." It was also

agreed that several bills of exchange, the

amount of which was equal to the residue of

the sum payable on the composition, which
had been before indorsed by the defendant,

and handed over to the plaintiffs, " shall be

considered as in part payment of the said 15s.

in the pound." It was held that the bills left

in the hands of the plaintiffs were not under
this agreement to be considered as an abso-

lute payment, unless they were paid at matu-
rity, and, one of them having been dishonored,

that the defendant remained liable upon hia

indorsement.
26. Salomonson v. Blyth, 3 L. J. Ch. O. S.

169 ; Soward v. Palmer, 2 Moore C. P. 274, 8

Taunt. 277, 19 Rev. Rep. 515, 4 E. C. L. 144.

A mere notice from the makers that the

notes will not be paid will not excuse the hold-

ers from demanding payment, at the place

where the notes are made payable ; and if the

makers of the notes place the money in the

bank to pay them the failure to pay does not

occur, and the original debt is not re\ived
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tion ; " and where no time is set for performance the debtor will be allowed a
reasonable time.^

B. Tender. Actual payment or performance of the composition is not essen-

tial, if the creditor refuses to accept it ; a proper tender of payment or perform-
ance is all that is required, and the creditor refuses it at his peril.^ But a tender

notwithstanding such notice. Green v. McAr-
thur, 34 Barb. (N. Y.)450.
When the terms of the composition require

the creditors to apply for the composition
notes they cannot claim a breach unless they
do so apply. Solomon v. laverick, 17 L. T.

Eep. N. S. 545.

27. Clarke v. White, 12 Pet. (U. S.) 178,

9 L. ed. 1046 laffirming 5 Cranch C. C. (U. S.)

102, 29 Fed. Cas. No. 17,540].

Applications of rule.— In Pahey v. Clarke,

80 Ky. 613, where all the creditors were re-

quired to join in the composition, and one
creditor, who had a debt of two dollars and
fifty cents only, did not join, it was held that
the others could not take advantage of the
omission. When the composition was to be
effected by giving notes payable in thirty days,

and subsequently the debtor agreed to pay in

cash within the thirty days, and the other

creditors agreed, the plaintiff was held to be
bound also. Elsenhart v. Lynn, 29 Wkly.
Notes Cas. (Pa.) 113. A tender of a note on
January 1, for the right amounts, at seven,

ten, and thirteen months, is a sufficient tender

of notes to be given February 1, at six, nine,

and twelve months. Renard v. TuUer, 4
Bosw. (N. Y.) 107. When the composition

was for notes to be given in ten days, at three,

six, and nine months, and none were given, but
the full amount of the composition was ten-

dered after the ten days, but before suit, and
the money was deposited in court, judgment
was given for the defendant in an action for

breach of the composition. Thurston v. Viau,

32 L. C. Jur. 244. In Mackenzie ». Macken-
zie, 16 Ves. Jr. 372, where the composition

notes were not paid when due, or until suit

had been brought, it was held inequitable to

the other creditors to allow the creditor to re-

cover more than the amount of the composi-

tion. The fact that the assignee, instead of

the assignor, pays dividends, under a compo-
sition by which the assignor was to carry on
the business, will not vitiate the composition,

where the assignee carries on the business with

the aid of the assignor, and the dividends are

really paid out of the fund intended. Matter

of Leslie, 10 Daly (N. Y.) 76. In Geisse v.

Franklin, 56 Conn. 83, 13 Atl. 148, an action

on an account, the defendant and other credit-

ors of the plaintiff had agreed to receive sixty

per cent of their claims in full payment
thereof, if paid by a certain time. Within
that time the defendant, as trustee and agent

of the plaintiff, had possession of funds of

the plaintiff sufficient to pay all the claims.

It was held that the defendant was bound by
the agreement, although his claim was not

discharged until after the time agreed upon.

See 10 Cent. Dig. tit. "Compositions with

Creditors," § 69.

28. Chapman v. Dennison Paper Mfg. Co.,

77 Me. 205 ; Oughton v. Trotter, 2 L. J. K. B.
185, 2 N. & M. 71, 28 E. C. L. 566.

Illustrations.— When a composition pro-
vides that notes shall be given for equal
amounts at six, nine, and twelve months
from January 1, they need not be delivered

or tendered January 1, but if no demand is

made may be given within a reasonable time
thereafter. Hall v. Merrill, 5 Bosw. (N. Y.)
266, 18 How. Pr. (N. Y.) 38. In Harvier v.

Guion, 3 E. D. Smith (N. Y.) 76, a composi-
tion was on condition that three fourths of

the creditors should sign, but no time was
limited for obtaining their signatures. The
plaintiff covenanted that if the instalments
of the composition were paid as due they
would not sue until the expiration of the time
limited for payment, and the instrument con-

tained an absolute discharge until then of all

suits commenced or to be commenced. It was
held that the debtor had the full time to get
the necessary signatures and that if the in-

stalments were paid as they fell due the com-
position was a good defense to a suit by the
plaintiff within the term of the covenant.
B'nt sixteen months is not a reasonable time
for payment of a composition ; and after a de-

lay for that time the creditors can make their

assent, and recover their entire debts. Bolt v.

Lee, 16 Kev. L6g. 53. When a creditor comes
in after the time for payment has arrived,

the debtor is liable to pay him on demand.
Harvey v. Hvmt, 119 Mass. 279; Bowen v.

Holly, 38 Vt. 574.

29. California.— Sehroeder v. Pissis, 128

Cal. 209, 60 Pac. 758; Wilson v. Samuels,
100 Cal. 514, 35 Pac. 148; Stewart v. Tipton,
56 Cal. 52.

Georgia.— Stewart v. Langston, 103 Ga.
290, 30 S. E. 35.

Illinois.— Gillfillan v. Farrington, 12 111.

App. 101.

Maryland.— Flack «. Garland, 8 Md. 188.

Massachusetts.— Eaton v. Lincoln, 13 Mass.
424.

Michigan.— Harrison v. Gamble, 69 Mich.
96, 36 N. W. 682.

United States.—Ransom v. Geer, 20 Blatchf.

(U. S.) 535, 12 Fed. 607.

England.-—-Edwards v. Coombe, L. E. 7

C. P. 519, 41 L. J. C. P. 519, 27 L. T. Rep.
N. S. 315, 21 Wkly. Rep. 107. But see

Cooper V. Phillips, 1 C. M. & R. 649, 3 Dowl.
P. C. 196, 5 Tyrw. 166; Garrod v. Simpson, 3

H. & C. 395, 11 Jur. N. S. 227, 34 L. J. Exch.
70, 11 L. T. Rep. N. S. 777, 13 Wkly. Rep.

460; Lowe v. Eginton, 7 Price 604; Ilderton

V. Castrique, 13 L. T. Rep. N. S. 506.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 72.

When tender is suiHcient.—A tender is suf

-

[VII. B]
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must be unconditional,™ and must be made to someone with authority to repre-
sent the creditor ; a tender to a mere servant or workman is not sufBcieut.*' A
tender must be kept up \^ but the weight of authority seems to incUne to the view
that payment into court is not necessary,'^ although of course it is always advis-
able, as being the safe practice. A tender may be waived,^ for example, by a
dispute as to the amount due,^^ or by refusal to accept a prior tender,^^ or by
leaving the country after the composition is entered into.*' The debtor need not
tender more than the amount actually due under the composition.^ Tender of
payment of composition bills and notes is unnecessary ; it is the duty of the
holder to present them for payment.^'

C. Waiver of Performance. Strict performaace may be waived by any
party interested ; and in that case he may hold the others to their agreement,^

ficient if refused without objection. Eaton v.

Lincoln, 13 Mass. 424; Chemical Nat. Bank v.

Kohner, 85 N. Y. 189 [reversing 8 Daly
(N. Y.) 530, 58 How. Pr. (N. Y.) 267].
When the composition provides for the pay-
ment of a sum in cash and the execution
of a note, the fact that the money was ten-

dered on one day and the note on another is

immaterial, if no objection was made at the

time of the tender to its sufficiency. Schroe-

der V. Pissis, 128 Cal. 209, 60 Pac. 758.

In Renard v. Tuller, 4 Bosw. (N. Y.) 107, a
tender on Jan. 1, 1857, of notes for the right

amounts at seven, ten, and thirteen months
was held to be a sufficient tender of notes at
six, nine, and twelve months to begin Feb. 1,

1857. In Thurston v. Viau, 32 L. C. Jur. 244,

where the composition was for notes at three,

six, and nine months, to be given in ten days,

and none were given, but the full amount of

the composition was tendered after the ten

days had expired, but before suit was brought,
and was deposited in court, it was held that

the tender was sufficient.

When tender is insufficient.— A check or

draft is no tender. Webb v. Stuart, 59 Me.
356; Browning v. Grouse, 40 Mich. 339. It

is doubtful whether a certified check is a
good tender; although it will be good if the

creditor fails to object to it on the ground
that it is not money. Chemical Nat. Bank v.

Kohner, 85 N. Y. 189 [reversing 8 Daly
(N. Y.) 530, 58 How. Pr. (N. Y.) 267]. An
offer to pay, without producing the money or

showing a waiver of production, is not a good
tender. Bowen v. Holly, 38 Vt. 574. And a
tender after the expiration of the time for

payment or performance is not sufficient.

Sewell V. Musson, 1 Vern. 210; Hill v. Ruther-
ford, 9 Grant Ch. {U. C.) 207; Vineberg «.

Beaulieu, 4 Montreal Super. Ct. 328 ; Beaudry
V. Barreille, 1 Rev. L6g. 33. The debtor must
show a readiness, not a mere willingness, to

comply with the composition. Warburg v.

Wilcox, 2 Hilt. (N. Y.) 118, 7 Abb. Pr. (N. Y.)

336.

30. In Melhop v. Tathwell, 74 Iowa 571, 38
N. W. 420, the debtor deposited the necessary

amount in bank, notifying the creditor's at-

torney that it would be paid him on deposit-

ing with the bank a receipt in his client's

name, acknowledging full satisfaction of the

[VII. B]

debt. This was held not to be a sufficient
tender and no defense to a suit for the debt.

31. Hoadley v. Jenkins, 16 L. T. Rep. N. S.

389.

32. Browning v. Grouse, 40 Mich. 339;
Chemical Nat. Bank v. Kohner, 45 N. Y.
189 [reversing 8 Daly (N. Y.) 530, 58 How.
Pr. (N. Y.) 267]; Semple v. McAuley, 1

Montreal Leg. N. 62.

33. Newington v. Levy, L. R. 6 G. P. 180,
40 L. J. G. P. 29, 23 L. T. Rep. N. S. 594, 19
Wkly. Rep. 473; Bamford v. Clewes, L. R. 3
Q. B. 729, 9 B. & S. 539. Contra, Allen v.

Cheever, 61 N. H. 32; Cooper v. Phillips, 1

C. M. & R. 649, 3 Dowl. P. C. 196, 5 iVrw.
166.

A tender must be renewed by plea or the
money paid into court. Semple v. McAuley,
1 Montreal Leg. N. 62.

34. Stewart v. Tipton, 56 Cal. 52; Ilder-

ton V. Castrique, 13 L. T. Rep. N. S. 506.
35. Ea; p. Hemingway, L. R. 7 Gh. 724 note;

Reay v. White, 1 Cr. & M. 748, 2 L. J. Exch.
229, 3 Tyrw. 597.

36. In re Sullivan, 36 L. J. Bankr. 1, 15
L. T. Rep. N. S. 434, 15 Wkly. Rep. 185.

37. But a tender is not waived or excused
when the creditor is out of the country at the
time of the execution of the composition.
Fessard v. Mugnier, 18 G. B. N. S. 286, 11

Jur. N. S. 283, 34 L. J. G. P. 126, 11 L. T.

Rep. N. S. 635, 13 Wkly. Rep. 388, 114
E. C. L. 286.

38. Farrington v. Hodgdon, 119 Mass. 453.

39. Salomonson v. Blyth, 3 L. J. Gh. 0. S.

169; Soward v. Palmer, 2 Moore G. P. 274,
8 Taunt. 277, 19 Rev. Rep. 515, 4 E. G. L.

144.

40. In Good v. Gheesman, 2 B. & Ad. 328,

22 E. G. L. 142, 4 G. & P. 513, 19 E. C. L.

627, 9 L. J. K. B. 0. S. 234, a debtor being
unable to meet the demands of his creditors,

they signed an agreement (which was as-

sented to by the debtor) to accept payment
by his covenanting to pay two thirds of hi»
annual income to a trustee of their nomina-
tion, and give a warrant of attorney as a
collateral security. The creditors never nom-
inated a trustee, and the agreement was not
acted upon, although it appeared that the
debtor was always willing to perform his part
of the agreement. It was held that one cred-
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and will himself be bound equally as if the agreement had been performed,
whether it is avoided as to the others or not.*' Acceptance of the composition

money or securities after a default, with full knowledge of the facts, will consti-

tute a waiver,*^ except when the composition is void;^ but the debtor and trustees

cannot waive performance by one creditor so as to hold another who would other-

wise be released.^

D. Effect of Breach— l. By Debtor— a. In General. A default or breach
of performance of a composition agreement by the debtor entitles the creditors to

an action against the debtor,^ unless the agreement itself expressly restricts tliat

itor could not maintain an action for his

original debt.

41. Ilderton v. Castrique, 13 L. T. Rep.
N. S. 506. And see 4 So. L. Rev. 817. In a
composition deed the debtor covenanted to pay
£1500 to trustees and to insure his life for

that amount, but subsequently paid £500 to

the trustees, and insured for £1000 only. It

was held that a creditor who knew of the in-

surance soon after it was effected and acqui-

esced could not take advantage of the breach
of covenant. Watts v. Hyde, 10 Jur. 127, 17

L. J. Ch. 409. In Howland v. Grant, 26 Can.
Supreme Ct. 372, on default in performance,
a new arrangement was made to which all

the creditors assented; and it was held that
a creditor who benefited by the arrangement
and acted so as to induce the belief that he
adopted it could not repudiate it on the

ground that he did not fully understand it,

without giving up the advantage he had
received.

This rule holds good, especially when the

composition is effected by giving notes with
surety, for the surety is presumed to become
a party on the faith of the discharge of the

debt, and as relying on that discharge as fur-

nishing him the means for an indemnity.

Dauchy v. Goodrich, 20 Vt. 127.

43. Massachusetts.— Harvey v. Hunt, 119

Mass. 279.

New York.— Penniman v. Elliott, 27 Barb.

(N. Y.) 315.

Tennessee.—^Bissenger v. Guiteman, 6 Heisk.

(Tenn.) 277.

Vermont.— Cobleigh v. Pierce, 32 Vt. 788.

United States.— In re Decker, 8 Ben.

(U. S.) 81, 7 Fed. Cas. No. 3,723.

England.— Eae p. Bennet, 2 Atk. 527, 26

Eng. Reprint 716; Geach v. Ames, 16 Ves. Jr.

375 note.

See 10 Cent. Dig. tit. "Compositions with
Creditors," § 76.

The acceptance of security for the compo-
sition, and the execution of a discharge, are

equivalent to a waiver. Dauchy v. Goodrich,

20 Vt. 127.

Acceptance of composition money.—-In

Browning v. Crouse, 40 Mich. 339, the debtor

paid the composition irregularly and the

creditors refused the lost tender and sued

for the balance of their original claims. The
defendant paid part and tendered the rest

of the amount agreed upon, but the tender

was not kept good. The creditors recovered

judgment. It was held that this was erro-

neous; that under the circumstances the cred-

itors could not claim a failure of the composi-
tion or the defendant a tender; and that the

creditors should have had judgment for the
amount still due under the composition with
costs.

Mere silence, however, will not constitute

a waiver.— In Danzig v. Gumersell, 27 Fed.
185, the proposed indorser of the composition
notes died before the notes were executed.

The debtor wrote to the creditors, notifying
them of this fact and suggesting another in-

dorser as a substitute, and closed his letter

as follows :
" Should you , deem his indorse-

ment sufficient, please advise me promptly."
It was held that a creditor who did not sig-

nify his intention until notes indorsed by the
proposed substitute had been accepted by the

other creditors was not bound to accept such
notes, and having refused to do so was at

liberty to sue on his original cause of action.
43." M. A. Seed Dry-Plate Co. v. Wunder-

lich, 69 Minn. 288, 72' N. W. 122.

44. Williams v. Mostyn, 33 L. J. Ch. 54, 9

L. T. Rep. N. S. 476, 12 Wkly. Rep. 69.

45. McMannomy v. Chicago, etc., R. Co.,

167 111. 497, 47 N. E. 712 [reversing 63 111.

App. 259] ; Melhop v. Tathwell, 74 Iowa 571,

38 N. W. 420; Hart r. Smith, L. R. 4 Q. B.

61, 9 B. & S. 543, 38 L. J. Q. B'. 25, 19 L. T.

Rep. N. S. 419, 17 Wkly. Rep. 158; Forsyth
Comp. 29. In Hill v. Wertheimer-Swarts
Shoe Co., 150 Mo. 483, 497, 51 S. W. 702,

Marshall, J., said :
" There is always present

in such a contract [a composition] an im-

plied agreement by the debtor that he will, in

good faith, carry out the agreement, and that

the status and rights of all parties shall not
be changed to their detriment by any fraudu-

lent or wrongful act of his. He could not
therefore set up- the composition agreement
as a shield against his own fraud. The agree-

ment of the creditors inter sese, is that they

will extend the time of payment to a particu-

lar date, but there is always the implied stipu-

lation that the debtor shall not act fraudu-
lently with respect to the property and assets

left in his care and management. This being

the nature and extent of the agreement, if the

debtor fraudulently disposes of his property
before the extended time for payment has ex-

pired, there is no rule of law or morals and no
precedent that prevents any of the creditors

from immediately taking steps to protect him-
self. The composition agreement is broken,

and the parties are then in the same atti-

tude towards the debtor and each other as if

no agreement had been made. Any other rule

[VII, D, 1. a]
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right.^ A breach as to one is a breach as to all," but the damages arising there-

from are severable and each creditor can sue separately.^

b. Cause of Action For Breach— (i) WsEN Composition Is Exugutory.
The cause of action for breach or default by the debtor varies according to the
nature of the composition. If that is executory merely, and does not contemplate
the release or discharge of the debtor until full performance, a breach or default

avoids the composition and revives the original debt ; and the creditor may sue
for the whole of that debt or the balance over what he has already received under
the composition, as the case may be,*' or prove therefor in bankruptcy or insol-

would make it possible for the debtor to ef-

fectually dispose of his property at his leisure,

while the hands of his creditors were tied by
a. contract which he himself has broken."
The fact that the breach may operate to

the advantage of the creditor will not pre-

vent the avoidance of the composition. Art-

man V. Truby, 130 Pa. St. 619, 18 Atl. 106S.

It is not sufficient to prevent suit for the
original debt to show that the creditor may
eventually receive his whole debt from the
debtor's property, if it is to be procured by
violating the terms of the composition.
Smythe v. Graydon, 29 How. Pr. (N. Y.) 11.

Parol evidence is admissible to prove non-
compliance by the debtor with the conditions

of the composition. Meyer v. MoKee, 19 111.

App. 109.

If after breach by the debtor some of the
creditors who have assented to the composi-
tion accept from him payment of their claims
by a conveyance of his property, the property
so conveyed is not, in the hands of the cred-

itors to whom it is conveyed, a trust fund for

the equal beneiit of all the debtor's creditors,

and such creditors do not thereby become trus-

tees by implication of the property so con-

veyed to them, for the benefit of all the as-

senting creditors. Montgomery Bank v. Ohio
Buggy Co., 110 Ala. 360, 18 So. 273.

46. When a composition deed contained a
clause that if default should be made in pay-

ing any instalment of the composition for

twenty-one days, then it should be lawful for

the trustees, by notice in writing, to declare

the deed void, " and in such event the credit-

ors shall be entitled to enforce their claims as

if the said deed had never been made or exe-

cuted," and a default occurred for twenty-

one days, but the trustees did not give notice,

it was held that a creditor under the deed
was not entitled to serve a bankruptcy notice

and present a petition in bankruptcy on ac-

count of the debt due him. In re Clement, 3
Morr. Bankr. Rep. 153.

47. Evans v. Gallantine, 57 Ind. 367.

48. BroAvn v. Farnham, 55 Minn. 27, 56
N. W. 352.

49. Alabama.— Montgomery Bank v. Ohio
Buggy Co., 110 Ala. 360, 18 So. 273.

Illinois.— National Time Recorder Co. v.

Feypel, 93 111. App. 170.

Indiana.— Bailey v. Boyd, 75 Ind. 125.

Kentucky.— Taylor v. Farmer, 81 Ky. 458.

Maine.— Chapman v. Dennison Paper Mfg.

Co., 77 Me. 205.

Massachusetts.— National Mt. WoUaston
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Bank v. Porter, 122 Mass. 308; Whitney v.

Whitaker, 2 Mete. ( Mass. ) 268 ; Makepeace v.

Harvard College, 10 Pick. (Mass.) 298.

Missouri.— Pupke v. Churchill, 91 Mo. 81,
3 S. W. 829 [affirming 16 Mo. App. 334].

JVeto York.— Zoebisch v. Von Minden, 120
N. Y. 406, 24 N. E. 795, 31 N. Y. St. 499 [re-

versing 47 Hun (N. Y.) 213, 13 N. Y. St.

349] ; Vogt V. Fasola, 41 N. Y. App. Div. 467,
58 N. Y. Suppl. 982; Hadley Falls Nat. Bank
V. May, 29 Hun (N. Y.) 404 [affirmed in 99
N. Y. 671]; Penniman v. Elliott, 27 Barb.
(N. Y.) 315; Dale v. Fowler, 12 How. Pr.
(N. Y.) 462; Orr v. McEwen, 1 N. Y. City
a. 141.

'North Carolina.— Zell Guano Co. v. Emry,
113 N. C. 85, 18 S. E. 89.

Pennsylvania.— Laird v. Campbell, 92 Pa.
St. 470.

Vermont.— Cobleigh v. Pierce, 32 Vt. 788.

United States.— Clarke v. White, 12 Pet.

(U. S.) 178, 9 L. ed. 1046 [affirming 5 Cranch
C. C. (U. S.) 102, 29 Fed. Cas. No. 17,540];
Danzig v. Gumersell, 27 Fed. 185 ; Ransom v.

Geer, 20 Blatchf. (U. S.) 535, 12 Fed. 607;
In re Hurst, 1 Flipp. (U. S.) 462, 12 Fed.
Cas. No. 6,925, 3 Centr. L. J. 78, 8 Chic.

Leg. N. 147, 13 Nat. Bankr. Reg. 455.

England.— In re Hatton, L. R. 7 Ch. 723,

42 L. J. Bankr. 12, 27 L. T. Rep. N. S. 396,

20 Wkly. R«p. 978; Newell v. Van Praagh,
L. R. 9 C. P. 96, 43 L. J. C. P. 94, 29 L. T.

Rep. N. S. 891, 22 Wkly. Rep. 377 ; Edwards
V. Coombe, L. R. 7 C. P. 519, 41 L. J. C. P.

202, 27 L. T. Rep. N. S. 315, 21 Wkly. Rep.
107; Goldney v. Lording, L. R. 8 Q. B. 182,

42 L. J. Q. B. 103, 21 Wkly. Rep. 543; Rose
i;. Rose, Ambl. 331, 27 Eng. Reprint 222;
Leigh V. Barry, 3 Atk. 583, 26 Eng. Reprint
1136; Ex p. Bennet, 2 Atk. 827, 26 Eng. Re-
print 716; Thomas v. Courtnay, 1 B. <fc Aid.

1; Garrard v. Woolner, 8 Bing. 258, 21 E. C. L.

531, 4 C. & P. 471, 19 E. C. L. 607, 1 Moore
& S. 327; Ex p. Gilbey, 8 Ch. D. 248, 47
L. J. Bankr. 49, 38 L. T. Rep. N. S. 728,

26 Wkly. Rep. 768; Constable v. Andrew, 2

Cr. & M. 298, 4 Tyrw. 206; Leake v. Young,
5 E. & B. 955, 2 Jur. N. S. 516, 25 L. J. Q. B.

265, 4 Wkly. Rep. 282, 85 E. C. L. 955;
Evans v. Powis, 1 Exch. 601, 11 Jur. 1043;

Hazard v. Mare, 6 H. & N. 434, 30 L. J. Exch.

97, 5 L. T. Rep. N. S. 743, 9 Wkly. Rep. 252;

Oughton v. Trotter, 2 L. J. K. B. 185, 2

N. & M. 71, 28 E. C. L. 566; Milligan v. Sal-

mon, 18 L. T. Rep. N. S. 887 ; Ex p. Bateson,

1 Mont. D. & D. 289; Sewell v. Musson, 1

Vern. 210.
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vency proceedings,^ or under an assignment for the benefit of creditors,^* although

he may at his option stand upon the composition and sue for the sum or the bal-

ance of the sum agreed to be paid thereunder.'^

(ii) WsEif There Is an Absolute Release. If the composition is exe-

cuted and there lias been a complete novation by an absolute release or discharge,

a breach or default will not avoid the composition or revive tlie original debt, and

the only remedy of the creditors is an action for damages for non-performance, in

which the measure of damages is the balance of the composition over what has

already been received^ (being practically an action to specifically enforce the

c&mposition), unless the release contains a provision that it shall be null and void

on default, in which case a default revives the original debt,^ or unless the entire

composition is void, in which case the release is void also, and the original debt

never has been discharged.^^

e. When Statute of Limitations Begins to Run. On breach or default in

Canada.— Hill v. Rutherford, 9 Grant Ch.

(U. C.) 207: Rolland v. Seymour, 2 Mon-
treal Leg. N. 324; Semple v. McAuley, 1

Montreal Leg. N. 62; Weese v. Banfield, 22

Ont. App. 489; Andrews v. Toronto Bank, 15

Ont. 648 ; Bolt V. Lee, 16 Rev. L6g. 53 ; Atkin-

son V. Nesbitt, 1 Rev. L6g. 110; Beaudry v.

Barreille, 1 Rev. L6g. 33. And see 17 Centr.

L. J. 307.

But see Pickering f . Pickering, 25 Ch. D.

247, 53 L. J. Ch. 550, 50 L. T. Rep. N. S. 131,

32 Wkly. Rep. 511.

Applications of rule.— The debtor cannot

enjoin the execution of a judgment recovered

for the original debt. Flach v. Garland, 8

Md. 188. A conditional release will not be

effective if the condition is not performed.

Magee v. Kast, 49 Cal. 141; Deacon v. Stod-

hart, 9 C. & P. 685, 38 E. C. L. 398. When
the plaintiflF (a creditor) and other creditors

signed resolutions for entering into a compo-

sition deed with the defendants, on their prop-

erty being assigned to trustees for the benefit

of creditors, and the defendants and the trus-

tees refused to allow the plaintiff to come in

imder the deed, it was held that he might sue

for his whole original debt, notwithstanding

the resolutions. Garrard v. Woolner, 8 Bing.

258, 21 E. C. L. 531, 4 C. & P. 471, 19 E. C. L.

607, 1 Moore & S. 327. When a discharge is

conditional on carrying out the composition

the original claim remains in default, and the

creditor can claim on a second assignment

the balance of his debt, not merely the balance

of the composition. In re Clark, 4 Rev. L6g.

225.

But where composition notes were paid af-

ter they fell due, and after suit had been

brought, it was held that it would be inequi-

table to other creditors to permit the recov-

ery of more than the amount of the composi-

tion. Mackenzie v. Mackenzie, 16 Ves. Jr.

372.

When the composition is paid by a third

party it would seem that the creditor can-

not sue without returning what he has re-

ceived under it. Baboock v. Dill, 43 Barb.

(N. Y.) 577.

50. Eo) p. Bennet, 2 Atk. 527, 26 Eng. Re-

print 716; Sai p. Gilbey, 8 Oh. D. 248, 47 L. J.

Bankr. 49, 38 L. T. Rep. N. S. 728, 26 Wkly.
Rep. 768; Ex p. Bateson, 1 Mont. D. & D. 289;
Eic p. Vere, 19 Ves. Jr. 93.

51. In re Clark, 4 Rev. L6g. 225.

52. Bailey v. Boyd, 75 Ind. 125; Ex p.

Gilbey, 8 Ch. D. 248, 47 L. J. Bankr. 49, 38
L. T. Rep. N. S. 728, 26 Wkly. Rep. 768.

But a surety for the composition cannot
compel the creditor to elect whether he will

carry out the composition or sue for the origi-

nal debt. Ex p. Gilbey, 8 Ch. D. 248, 47 L. J.

Bankr. 49, 38 L. T. Rep. N. S. 728, 26 Wkly.
Rep. 768.

53. Massachusetts.— Lothrop v. King, 8

Cush. (Mass.) 382.

Minnesota.— Brown v. Farnham, 55 Minn.
27, 56 N. W. 352.

Missouri.— Mullin v. Martin, 23 Mo. App.
537.

New York.— Talbot v. Adams, 12 N. Y.
Wkly. Dig. 410.

Vermont.— Bowen v. Holly, 38 Vt. 574.

United States.— In re Decker, 8 Ben.
(U. S.) 81, 7 Fed. Cas. No. 3,723.

England.— Solomon v. Laveriok, 17 L. T.

Rep. N. S. 545.

Canada.— Tees v. McCulloch, 2 L. C. L. J.

135; Piton v. Murphy, 6 Quebec 33, 17 Centr.

L. J. 307.
When the composition contains a release, a

breach will not revive the original debt,

and the creditor can sue only on the cove-

nants in the deed. Chapman v. Dennison
Paper Mfg. Co., 77 Me. 205.

When composition notes are accepted in

pajntnent, a failure to pay them at maturity,
in the absence of a fraudulent intent not to

pay them, existing at the time of the com-
position, will not authorize suit on the origi-

nal debt. Mullin v. Martin, 23 Mo. App.
537; Bartlett v. Woodworth-Mason Co., 69
N. H. 316, 41 Atl. 264; Orr v. McEwen, 1

N. Y. City Ct. 141; Lanes v. Squyres, 45
Tex. 382.

54. Hall V. Levy, L. R. 10 C. P. 154, 44
L. J. C. P. 89, 31 L. T. Rep. N. S. 727, 23
Wkly. Rep. 393.

55. Citizens' F., etc., Ins. Co. v. Wallis,
23 Md. 173; M. A. Seed Dry-Plate Co. v.

Wunderlich, 69 Minn. 288, 72 N. W. 122.

[VII, D. 1. e]
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the performance of a composition, the law implies a fresh promise, and the
statute of limitations begins to run from the time of the breach or default.^

d. Abatement of Action. An action brought before the full time for per
formance has elapsed is premature and must be abated."

2. By Creditor. A creditor who commits a breach of the composition will be
liable to his fellow creditors in damages, if any accrue to them ;^ and an agent
employed by a creditor to make a composition can bind his principal to answer in

liquidated damages, or a penalty, in case of a breach.^'

VIII. EFFECT OF COMPOSITION.

A. On the Parties— 1. Debtor— a. In General. A composition agreement
binds the debtor equally with the creditors. He cannot revoke it, after any two
of the creditors have assented,™ and after paying the composition cannot recover

part of it on the ground of mistake as to his liability for the claim.^' But a com-
position will not bar the right of the debtor to recover, on a bill for an account,

the amount paid a creditor because of overcharges.^

b. Joint Debtors— (i) When Dischaboed. In the absence of a statute or

special agreement a composition witli one joint debtor which contains or operates

as a release or contemplates that a release shall be given discharges all those who
are liable jointly with him.^

(ii) WsEN jVot Discrajroed. If, however, a joint debtor consents to the

56. In re Stock, 66 L. J. Q. B. 146, 75
L. T. Rep. N. S. 422, 3 Manson 324, 45 Wkly.
Rep. 480. But see Ex p. Bateson, 1 Mont.
D. & D. 289.

As to statute of limitations generally see

Limitations of Actions.

57. Smythe v. Graydon, 29 How. Pr.

(N. Y.) 224; Mansfield v. Rutland Mfg. Co.,

52 Vt. 444.

As to abatement of actions generally see

Abatement and Revival.
58. Hill V. Wertheimer-Swarts Shoe Co.,

150 Mo. 483, 51 S. W. 702; Good v. Chees-

man, 2 B. & Ad. 328, 22 E. C. L. 142, 4 C. & P.

513, 19 E. C. L. 627, 9 L. J. K. B. 0. S. 234.

In Hamilton v. McClintock, 174 Pa. St. 28, 34
Atl. 302, the seller of promissory notes

agreed with the purchaser to use all due
diligence in collecting them. The seller had
an additional and independent claim against

the maker of the notes, and subsequently to
the sale he signed a, composition agreement
with other creditors of the maker by which
the creditors were to accept fifty per cent of

their respective claims in settlement. The
seller lumped his own claim with the notes,

but had a secret agreement with the debtor
by which his own claim was to be paid in

full. The purchaser of the notes, without
knowledge of this secret agreement, ac-

quiesced in the settlement and was paid fifty

per cent of the notes. It also appeared by
some evidence in the cause that the maker
of the notes had real estate out of which the

notes could have been recovered in the exer-

cise of due diligence. In an action by the
purchaser of the notes against the seller to

recover the unpaid portion of the notes it was
held that the secret agreement of the seller

with the maker was a fraud upon the pur-
chaser; that under the circumstances the
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purchaser did not waive his right to due
diligence on the part of the seller, by accept-
ing fifty per cent of the amount of the notes,

and that a judgment for the purchaser
should be sustained.

59. Hill V. Wertheimer-Swarts Shoe Co.,

150 Mo. 483, 51 S. W. 702.

60. Towne v. Rublee, 51 Vt. 62; Harland
V. Binks, 15 Q. B. 713, 14 Jur. 979, 20 L. J.

Q. B. 126, 69 E. C. L. 713; Wilding v. Rich-
ards, 1 Coll. 655, 14 L. J. Ch. 211, 28 Eug.
Ch. 655; Mackinnon v. Stewart, 20 L. J. Ch.

49, 1 Sim. N. S. 76, 40 Eng. Ch. 76.

61. Jones v. Wright, 71 111. 61.

62. Pike v. Dickinson, L. R. 7 Ch. 61, 41

L. J. Ch. 171, 25 L. T. Rep. N. S. 579, 20
Wkly. Rep. 81 [affirming L. R. 12 Eq. 64].

63. Merritt v. Bucknam, 90 Me. 146, 37
Atl. 885; Rice v. Woods, 21 Pick. (Mass.)

30; Tuckerman -v. Newhall, 17 Mass. 581;
Hosack V. Rogers, 25 Wend. (N. Y.) 313;
White V. Glass, 2 Vict. L. Rep. 46. In
Molsons Bank v. Connolly, 17 L. C. Jur. 189,

4 Rev. L6g. 683, it was held that where a
creditor agrees to a composition with one of

two members of an insolvent firm for a debt

due from the firm, and obtains security for

such composition, and afterward releases the

compounding debtor without the consent of

the other debtor for a. less amount than the

composition, and surrenders the security,

the other member of the firm may successfully

resist an action against him by the creditor

to recover the balance of his claim. See

also, generally. Release.
But a composition under the bankruptcy

acts will not discharge a joint debtor. An-
drew V. Macklin, 6 B. & S. 201, 11 Jur. N. S.

409, 34 L. J. Q. B. 89, 13 Wkly. Rep. 291,

118 E. C. L. 201.

As to partners see infra, XIV, B.
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composition, or becomes a party thereto, without himself compounding, it will

not release him, although it may discharge others ; ^ and if a creditor, in com-
pounding with such a debtor, reserves his rights and remedies against others bound
jointly with the latter, or stipulates that the composition shall not affect his claims

against such others, they will not be released ^ and may recover contribution

from the one released if compelled afterward to make good the debt.*^ In several

of the United States there, are statutes providing that a composition with one or

more of several joint debtors shall not release the rest."

(ill) Effect of Covenant Not to Sue. A mere covenant not to sue will

not operate to discharge joint debtors.^

2. Creditors— a. In General. A valid composition, whether executed or

executory, is a binding contract until breach, and a creditor who has once joined

therein cannot revoke his assent or withdraw without the consent of the other

parties ;
*' and while the composition remains in force it will operate as a bar to

64. Hosaek v. Eogers, 25 Wend. (N. Y.)
313.

65. Wakefield v. Georgetown First Nat.
Bank, 19 Ky. L. Eep. 426, 40 S. W. 921;
Merritt v. Bucknam, 90 Me. 146, 37 Atl. 885

;

Auburn First Nat. Bank v. Marshall, 73
Me. 79; White v. Glass, 2 Vict. 46. In
North V. Wakefield, 13 Q. B. 536, 540, 13

Jur. 731, 18 L. J. Q. B. 214, 66 E. C. L.

536, Patteson, J., said :
" Now the deed con-

tained an express clause that the release to

Goddard should not operate to discharge any
one jointly or otherwise liable to the plain-

tiff for the same debts. It is plain, there-

fore, that it did not release the defendant.

The reason why a release to one debtor re-

leases all jointly liable is, because, imless it

was held to do so, the co-debtor, after pay-
ing the debt, might sue him who was released

for contribution, and so in effect he would
not be released; but that reason does not
apply where the debtor released agrees to

such a qualification of the release as will

leave him liable to any rights of the co-debtor.

Neither does such a clause qualifying the
release operate as a fraud on other creditors;

for, as it appears on the face of the deed,

all who execute that deed are aware of it

and agree to it."

66. North v. Wakefield, 13 Q. B. 536, 13

Jur. 731, 18 L. J. Q. B. 214, 66 E. C. L.

536. See also Baker v. Hunt, 88 Mo. 405;
Kurtz V. Wigton, 34 Wkly. Notes Gas. (Pa.)

219.

As to partners see infra, XIV, B.

67. See for example Conn. Gen. Stat.

(1888), § 1022; Minn. Stat. (1894), §§ 5167-

5169; Miss. Code (1892), § 2352; Mo. Rev.

Stat. (1899), § 397; Mont. Code Civ. Proc.

(1895), § 1786; Nev. Gen. Stat. (1885),

§§ 4931-4933; N. Y. Code Civ. Proc. § 1942;

Farmers', etc.. Bank v. Hawn, 79 N. Y. App.
Div. 640, 79 N. Y. Suppl. 524; Brightly

Purd. Dig. Pa. (1894), 1648; 1 S. C. Rev.

Stat. (1893), § 2311; Vt. Stat. (1894),

§ 1177; Va. Code (1887), § 2856; Wis. Stat.

(1898), § 4204.

In some states the statutes provide that

the release of one of two or more joint debt-

ors shall not release the others, unless they

are mere guarantors. Cal. Civ. Code (1901),

§ 1543; N. D. Comp. Laws (1895), § 3834;
S. D. Comp. Laws (1887), § 3493.

It is questionable whether these statutes

apply to debtors whose liability is several as
well as joint. Abbott v. Royce, 3 N. Y.
Suppl. 503, 20 N. Y. St. 694.

These statutes do not affect the right of

the debtors who are not released to contribu-

tion from the one released. Kurtz v. Wigton,
34 Wkly. Notes Cas: (Pa.) 219.

Under the Missouri statute cited above, any
creditor of two or more debtors may com-
pound with any and every one or more of his

debtors for such sum as he may see fit, and
release him or them from all further liability

for such indebtedness without impairing his

right to collect the balance of such indebted-

ness from the other debtor or debtors not so
released, whether said indebtedness is evi-

denced by note or otherwise; and such re-

lease will not impair the right of any debtor
not so released to have contribution from
his co-debtors. Baker v. Hunt, 88 Mo. 405.

68. Tuckerman v. Newhall, 17 Mass. 581;
Hosaek v. Rogers, 25 Wend. (N. Y.) 313;
Mallet V. Thompson, 5 Esp. 178.

A stipulation not to sue one of two judg-
ment debtors is no discharge of the other, al-

though there should be no express reserva-

tion of rights as against such other. Dewar
V. Sparling, 18 Grant Ch. (U. C.) 633.

69. A creditor cannot withdraw without
the consent of the debtor. Browne v. Stack-
pole, 9 N. H. 478; Chemical Nat. Bank v.

Kohner, 85 N. Y. 189 [reversing, on another
point, 8 Daly (N. Y.) 530, 58 How. Pr.

(N. Y) 267]; Fellows v. Stevens, 24 Wend.
(N. Y) 294; Brady v. Shell, 1 Campb. 147;
Bank of Commerce v. Jenkins, 16 Ont. 215.

And see 4 So. L. Rev. 657; 17 Centr. L. J.

305. When several creditors have agreed
with their debtor to compound their claims
against him at a stipulated rate, each agree-

ing to such composition upon consideration
of the like agreement of the others, no one
of them can avoid or rescind such agreement
on his part upon the ground that it wag
made through mistake, forgetfulness, or ig-

norance as to the amount or situation of his
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any action to recover the original debt or claim of any creditor who has joined, and
if properly pleaded and proved will afEord a complete defense to such an action.™

claim, or the manner in which it was se-

cured. Johnson v. Parker, 34 Wis. 596, 603.
In this case Dixon, C. J., said: "Arrange-
ments of this nature are of frequent occur-
rence and of the greatest practical import-
ance, especially in commercial circles. The
peace and tranquillity of the whole commer-
cial world, or of great numbers in it, as
well as that trust and confidence which are
the life of trade and commerce, are to a great
extent dependent upon the validity and
finality of such settlements. It would not
be easy to estimate, but the numbers are
not small, in all our large towns and cities, of

persons engaged in commercial pursuits who
stand upon such settlements as the founda-
tion of their credit and solvency; and, such
foundation being taken away, pecuniary
ruin must not only come to themselves, but
loss and disaster must likewise fall upon
many others, who, acting on the faith of the
settlements, have entered into commercial
dealings with, and given extensive credits to,

the debtors making them. And this condition

of things, owing to the misfortunes of some,
the incapacity of others, and the dishonesty

or extravagance of still others, as also to
the contractions and expansions of the cir-

culating medium and fluctuations of the
money market, which are always occurring at
periods more or less frequent, always has
existed and probably always will exist, in

all commercial communities. The indiflfer-

ence of the law to such settlements, or the
easy and successful disregard of them by the
assenting creditors, or any of them, must
therefore always be attended with widespread
disturbance and mischief, and be the constant
source of distrust and alarm. Hence it is

that the law is not indifferent to them, but
guards and upholds them with a solicitude

and watchfulness proportionate to the evils

which must follow if it were otherwise, or if

they were easily to be set aside, or broken
up and abandoned for slight and trivial

causes. For it is of the constitution of

these agreements that they cannot be im-
peached or disregarded by one creditor with-

out at the same time opening the door to all

others, and annulling the settlement to all

intents and for all purposes. Such are the
constituent elements and essential qualities
of them, that they must bind and conclude
all the creditors joining in their execution,

or they will bind and conclude none. If one
creditor is permitted to go behind and dis-

regard the agreement, every other must have
the same privilege; and thus the whole set-

tlement falls to the ground and loses all

force by the successful attack or impeach-
ment of one.''

But if the debtor consents to the with-
drawal he cannot afterward set up the com-
position as a defense to the original claim.

Fellows 17. Stevens, 24 Wend. (N. Y.) 294.

When creditors meet on the invitation of
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their debtor and agree to extend their claims,
with a provision that they should be paid
in four instalments, and that the debtor
should incur no new indebtedness pending
the term of the extension, none of the as-
senting creditors can by legal steps or by
agreement secure a preference over the other
assenting creditors, at least until the debtor
has committed a default. Montgomery Bank
V. Ohio Buggy Co., 100 Ala. 626, 13 So. 621.
But see Montgomery Bank v. Ohio Buggy
Co., 110 Ala. 360, 18 So. 273.
The last signer is bound equally with the

first, although he does not actively induce
the others to sign. Steinman «. Magnus, 2
Campb. 124, 11 Bast 390.

70. Alabama.— Montgomery Bank v. Ohio
Buggy Co., 110 Ala. 360, 18 So. 273, 100
Ala. 626, 13 So. 621.

California.— Wilson v. Samuels, 100 Cal.

514, 35 Pae. 148.

Connecticut.—^Warren v. Skinner, 20 Conn.
559.

Georgia.— Brown r. Everett-Ridley-Ragan
Co., HI Ga. 404, 30 S. E. 813; Stewart v.

Laugston, 103 Ga. 290, 30 S. E. 35.

Illinois.— Condict v. Flower, 106 111. 105;
National Time Recorder Co. v. Feypel, 93
111. App. 170; Meyer v. McKee, 19 111. App.
109; Gillfillan v. Farrington, 12 111. App.
101.

Indiana.— Bailey v. Boyd, 75 Ind. 125;
Devon v. Ham, 17 Ind. 472.

Iowa.— Murray v. Snow, 37 Iowa 410.

Kentuohy.— Fahey v. Clarke, 80 Ky. 613;
Robert v. Barnum, 80 Ky. 28; Ricketts v.

Hall, 2 Bush (Ky.) 249; Cutler v. Rey-
nolds, 8 B. Mon. (Ky.) 596; Wakefield v.

Georgetown First Nat. Bank, 19 Ky. L. Rep.

426, 40 S. W. 921; White v. Dyer, 16 Ky. L.

Rep. 160; Rosenthall v. Jacobs, 5 Ky. L.

Rep. 419; Rouse v. Hughes, 1 Ky. L. Rep.

320.

Louisiana.— Shaw v. Canter, 8 Mart. N. S.

(La.) 689.

Maine.— Hinckley v. Arey, 27 Me. 362.

Maryland.— Textor v. Hutchings, 62 Md.
150; Miller v. Mackenzie, 43 Md. 404, 20

Am. Rep. Ill; Gardner v. Lewis, 7 GiU
(Md.) 377.

Massachiisetts.— Trecy v. Jefts, 149 Mass.

211, 21 N. E. 360; Huckins v. Hunt, 138

Mass. 366; Farrington v. Hodgdon, 119 Mass.

453; Richardson v. Pierce, 119 Mass. 165;

Perkins v. Lockwood, 100 Mass. 249, 1 Am.
Rep. 103; Commercial Bank v. Cunningham,
24 Pick. (Mass.) 270, 35 Am. Dec. 322;

Tuekerman v. Newhall, 17 Mass. 581; Eaton

V. Lincoln, 13 Mass. 424; Lyman v. Clark, 9

Mass. 235.

Michigan.— Browning v. Grouse, 40 Mich.

339; Sigler v. Piatt, 16 Mich. 206.

Minnesota.— Brown v. Farnham, 48 Minn.

317, 51 N. W. 377; Murchie v. Mclntire, 40

Minn. 331, 42 N. W. 348; Sage v. Valentine,

23 Minn. 102.



COMPOSITIONS WITH CREDITORS [8 Cye.J 447

Bnt a compoBition agreement will not operate in such manner as to prevent those

JftssoMri.—Hill v. Wertheimer-Swarts Shoe
Co., 150 Mo. 483, 51 S. W. 702; Diermeyer
v. Hackman, 52 Mo. 282; Bank of Commerce
V. Holber, 11 Mo. App. 475 \_affwmed, in 88
Mo. 37, 57 Am. Rep. 359].

THew Hampshire.— Bartlett v. Woodworth-
Mason Co., 69 N. H. 316, 41 Atl. 264; Gage
V. De Courcey, 68 N. H. 579, 41 Atl. 183;
Allen V. Cheever, 61 N. H. 32; Browne v.

Stackpole, 9 N. H. 478.

New Jersey.— Daniels v. Hatch, 21N. J. L.

391, 47 Am. Dec. 169.

New Torfc.— White v. Kuntz, 107 N. Y.
518, 14 N. E. 423, 12 N. Y. St. 297, 1

Am. St. Rep. 886 [affirming 13 Daly (N. Y.)

286] ; Baxter v. Bell, 86 N. Y. 195 [reversing

19 Hun (N. Y.) 367] ; Chemical Nat. Bank
V. Kohner, 85 N. Y. 189 [reve^rsing 8 Daly
(N. Y.) 530, 58 How. Pr. (N. Y.) 267];
Blair v. Wait, 69 N. Y. 113 [affirming 6

Hun (N. Y.) 477]; Therasson v. Peterson,

4 Abb. Dec. (N. Y.) 396, 2 Keyes (N. Y.)

636; Robinson v. Striker, 47 Hun (N. Y.)

546, 15 N. Y. St. 420 [affirmed in 113 N. Y.

635, 20 N. E. 878, 22 N. Y. St. 994] ; Strick-

land V. Harger, 16 Hun (N. Y.) 465 [af-

fimed in 81 N. Y. 623] ; Babcock v. Dill, 43
Barb. (N. Y.) 577; Penniman v. Elliott, 27
Barb. (N. Y.) 315; De Voss v. Johnson, 18

Barb. (N. Y.) 170; Horstman v. Miller, 35

N. Y. Super. Ct. 29; Williams v. Carrington,

1 Hilt. (N. Y.) 515; Bowns v. Stewart, 28
Misc. (N. Y.) 475, 59 N. Y. Suppl. 721 [re-

versing 27 Misc. (N. Y.) 842, 58 N. Y.

Suppl. 113]; Coon V. Stoker, 2 N. Y. St.

626; Smythe v. Graydon, 29 How. Pr.{N. Y.)

224; Dolsen v. Arnold, 10 How. Pr. (N. Y.)

528; Orr v. McEwen, 1 N. Y. City Ct. 141;
Hosack V. Rogers, 25 Wend. (N. Y.) 313;
Fellows V. Stevens, 24 Wend. (N. Y.) 294;
Russell V. Rogers, 10 Wend. (N. Y.) 473, 25
Am. Dec. 574.

North Carolina.— Hayes v. Davidson, 70
N. C. 573; McKenzie v. Culbreth, 66 N. C.

534.

Ohio.— Way v. Langley, 15 Ohio St. 392.

Oregon.— Nicolai v. Lyon, 8 Oreg. 56.

Pennsylvania.— Crawford v. Krueger, 201
Pa. St. 348, 50 Atl. 931; Laird v. Campbell,
92 Pa. St. 470; Heitzenreither v. Long, 4
Pa. Super. Ct. 524; Eisenhart v. Lynn, 29
Wkly. Notes Cas. (Pa.) 113; Bright v. Mur-
ray, 1 Leg. Chron. (Pa.) 22, 2 Leg. Op. (Pa.)

591.

South Carolina.— Pierce v. Jones, 8 S. C.

273, 28 Am. Rep. 288 ; Aiken v. Price, Dudley
(S. C.) 50.

Tennessee.— A. Landreth Co. v. Schevenel,
102 Tenn. 486, 52 S. W. 148; Evans v. Bell,

15 Lea (Tenn.) 569.

Vermont.— Chittenden v. Woodbury, 52
Vt. 562; Mansfield v. Rutland Mfg. Co., 52
Vt. 444;- Towne v. Rublee, 51 Vt. 62; Pad-
dleford v. Thacher, 48 Vt. 574.

Wisconsin.— Mellen t;. Goldsmith, 47 Wis.
573, 3 N. W. 592, 32 Am. Rep. 781; Johnson
V. Parker, 34 Wis. 596.

United States.— Clarke v. White, 12 Pet.

(U. 8.) 178, 9 L. ed. 1046 [affirming 5

Oranch C. C. (U. S.) 102, 29 Fed. Cas. No.

17,540]; Danzig v. Gumersell, 27 Fed. 185;

In re Decker, 8 Ben. (U. S.) 81, 5 Fed. Cas.

No. 3,723; Bartleman v. Douglass, 1 Cranch
C. C. (U. S.) 450, 2 Fed. Cas. No. 1,073.

England.— Kitchin v. Hawkins, L. E. 2
C. P. 22, 12 Jur. N. S. 928, 15 L. T. Rep. N. S.

185, 15 Wkly. Rep. 72; Good v. Cheesman, 2

B. & Ad. 328, 22 E. C. L. 142, 4 C. & P. 513,

19 E. C. L. 627, 9 L. J. K. B. O. S. 234;
Harrley v. Wall, 1 B. & Aid. 103, 2 Stark.

195, 3 E. C. L. 374; Cook v. Saunders, 1 B. &
Aid. 46; Lewis v. Jones, 4 B. & C. 506, 8

D. & R. 567, 3 L. J. K. B. O. S. 270, 10
E. C. L. 679 ; Biron v. Mount, 24 Beav. 642, 4
Jur. N. S. 43, 27 L. J. Ch. 191; Tatlock v.

Smith, 6 Bing. 339, 8 L. J. C. P. 0. S. 54, 3

M. & P: 676, 19 E. C. L. 158; Butler v.

Hughes, 5 Bing. 460, 7 L. J. C. P. O. S. 188,

3 M. & P. 79, 15 E. C. L. 671; Anstey v. Mar-
den, 1 B. & P. N. R. 124, 2 Smith K. B. 426,

18 Rev. Rep. 713; Boothbey v. Sowden, 3

Campb. 175; Steinman v. Magnus, 2 Campb.
124, 11 East 390; Brady v. Sheil, 1 Campb.
147 ; Reay v. White, 1 C. & M. 748, 3 Tyrw.
597; Spottiswoode v. Stockdale, Coop. 102,

10 Eng. Ch. 102; Seager v. Billington, 5

C. & P. 456, 24 E. C. L. 653 ; Butler v. Rhodes,
1 Esp. 236, Peake 238 ; Norman v. Thompson,
4 Exch. 755, 19 L. J. Exch. 193; Boyd v.

Hind, 1 H. & N. 938, 3 Jur. N. S. 566, 26
L. J. Exch. 164, 5 Wkly. Rep. 361; Black-
stone V. Wilson, 26 L. J. Exch. 229 ; Castleton
V. Fanshaw, Prec. Ch. 99, 24 Eng. Reprint
48; Eo! p. Sadler, 15 Ves. Jr. 52, 10 Rev. Rep.
18; Wood V. Roberts, 2 Stark. 417, 3 E. C. L.

470; Couston v. Robins, 12 Wkly. Rep. 1012.

Canada.— Tees v. McCulloch, 2 L. C. L. J.

135; Evans v. Cross, 15 L. C. Rep. 86 [af-

firmed in 16 L. C. Rep. 469]; Thurgar v.

Travis, 7 N. Brunsw. 272; Lawson v. Salter,
5 Nova Scotia 79, 731; Mooney v. Bossom, 2
Nova Scotia 254; Fowler v. Perrin, 16 U. C.

C. P. 258.

See Forsyth Comp. 20; 4 So. L. Rev. 644;
and 10 Cent. Dig. tit. " Compositions with
Creditors," §§ 38 et seg., 58 et seq. But see
Fitch V. Sutton, 5 East 230, 1 Smith K. B.
415.

Reason for rule.— It has frequently been
stated that this doctrine rests upon the prin-
ciple that it would be a fraud on the other
creditors to allow one who had joined the
composition to sue for his original claim.
Alabama.— Montgomery Bank v. Ohio

Buggy Co., 100 Ala. 626, 13 So. 621.
Iowa.— Murray v. Snow, 37 Iowa 410.
Kentucky.— Cutter v. Reynolds, 8 B. Mon.

(Ky.) 596.

Maryland.— Textor v. Hutchings, 62 Md.
150.

North Carolina.— Hayes v. Davidson, 70
K. C. 573.

South OaroUna.— Pierce v. Jones, 8 S. C.
273, 28 Am. Rep. 288.
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who join in the making or in the execution of the same from contesting each
other's claims.'^

b. Who Are Bound. It is not necessary, however, that a composition should

have been signed by a creditor in order to make it binding upon him, and bar an
action on the original debt. Assent or acquiescence, as by accepting tlie benefits

of the composition or acting under it, is as effective as an actual signing ;
'^ and

England.— Britten v. Hughes, 5 Bing. 460,

7 L. J. C. P. 0. S. 188, 3 M. & P. 79, 15

E. C. L. 671; Blackstone v. Wilson, 26 L. J.

Exeh. 229; Wood v. Roberts, 2 Stark. 417, 3

E. C. L. 470.

Canada.— Fowler v. Perrin, 16 U. C. C. P.

258.

But this is a relic of the days when the
true consideration of a composition, and
therefore the real reason why it should be
treated as binding, were but imperfectly under-
stood; and a better foundation for the bind-

ing nature of a composition is to be found
in the fact that it is a contract upon sufficient

consideration, and therefore cannot be broken
at will. See, generally, Conteacts; and
supra, I; II.

Applications of rule.— A composition, if

Buch as the court could not order, will super-

sede proceedings in insolvency. State v.

Young, 44 Minn. 76, 46 N. W. 204. Accept-
ance of a composition under a deed void under
the bankruptcy acts will bind, and the balance
of the original claim cannot be recovered.
Kitchin v. Hawkins, L. E. 2 C. P. 22, 12 Jur.
N. S. 928, 15 L. T. Rep. N. S. 185, 15 Wkly.
Rep. 72. The creditor cannot sue for the bal-

ance of his debt, even though after paying
the others there may be assets sufficient to pay
him in full. Robert v. Barnum, 80 Ky. 28.

After a composition is accepted and paid the
creditors who join cannot attack a conveyance
by the debtor as a fraud upon creditors.

A. Landreth Co. v. Schevenel, 102 Tenn. 486,
52 S. W. 148. A composition is equally bind-

ing on the creditors, although made with a
third party on behalf of the debtor, instead of

with the debtor himself. Falconbury v. Ken-
dall, 76 Ind. 260; Eaton v. Lincoln, 13 Mass.
424; Anstey v. Harden, 1 B. & P. N. R. 124,

2 Smith K. B. 426, 18 Rev. Rep. 713. See
also infra, XIII. A judgment creditor who
compounds cannot enforce his judgment after-
ward. Crawford v. Krueger, 201 Pa. St. 348,
50 Atl. 931 ; Evans v. Jones, 3 H. & C. 423,
11 Jur. N. S. 784, 34 L. J. Exch. 25, 11 L. T.

Rep. N. S. 636. See also infra, VIII, A, 2, d.

An assignee of a promissory note who joins

in a composition cannot recover against the
assignor. Pontious v. Durflinger, 59 Ind. 27.

And a composition will prevail against a
subsequent indorsee of a promissory note.
Bartlett v. Rogers, 3 Sawy. (U. S.) 62, 2
Fed. Cas. No. 1,079. But a composition deed
between members of a firm and the firm cred-

itors will not bar suit against one partner by
his individual creditors. European Cent. R.
Co. V. Westall, L. R. 1 Q. B. 167, 6 B. & S.

970, 35 L. J. Q. B. 9, 14 Wkly. Rep. 177, 118
E. C. L. 970. In the absence of fraud or col-
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lusion, one creditor cannot enjoin another
from suing for the balance of his debt, even
though he has advanced money to pay the
composition. McBride v. Little, 115 Mass.
308.

71. Garidel v. Fogliardi, 4 Mart. N. S.
(La.) 432.

73. California.— Wilson v. Samuels, 100
Cal. 514, 35 Pac. 148.

ffeio Eampshire.— Brown v. Stackpole, 9
N. H. 478.

New York—Chemical Nat. Bank v. Kohner,
85 N. Y. 189 [reversing 8 Daly (N. Y.) 530,
58 How. Pr. (N. Y.) 267]; Williams v. Car-
rington, 1 Hilt. (N. Y.) 515; Fellows v. Ste-
vens, 24 Wend. (N. Y.) 294.

South Carolina.— Aiken v. Price, Dudley
(S. C.) 59.

Vermont.— Mansfield v. Rutland Mfg. Co.,
52 Vt. 444.

United States.— Danzig v. Gumersell, 27
Fed. 185; In re Decker, 8 Ben. (U. S.) 81, 5
Fed. Cas. No. 3,723.

England.— Kitchin v. Hawkins, L. R. 2

C. P." 22, 12 Jur. N. S. 928, 15 L. T. Rep.
N. S. 185, 15 Wkly. Rep. 72; Biron v. Mount,
24 Beav. 642, 4 Jur. N. S. 43, 27 L. J. Ch.
191 ; Back v. Gooch, 4 Campb. 232, Holt 13, 3

E. C. L. 16; Spottiswoode v. Stockdale, Coop.
102, 10 Eng. Ch. 102; Eoo p. Lowe, 1 Glyn
& J. 78; Ex p. Shaw, 1 Madd. 598; Em p.
Canlcwell, 1 Rose 313, 19 Ves. Jr. 233; Ex p.
Sadler, 15 Ves. Jr. 52, 10 Rev. Rep. 18.

Canada.— Lawson v. Salter, 5 Nova Scotia
79, 731.

See supra, III, B; Forsyth Comp. 50; and
10 Cent. Dig. tit. " Compositions with Cred-
itors," § 10 et seq.

What will constitute assent.—^ Assent to a
composition is evinced by surrendering debts
and taking composition notes, as well as by
signing the composition deed. Fellows v.

Stevens, 24 Wend. (N. Y.) 294. In Heitzen-
reither v. Long, 4 Pa. Super. Ct. 524, 539,

Willard, J., said :
" The evidence in the case

fairly submitted to the jury established the
fact of a common purpose among the credit-

ors to secure the payment of their claims by
compromise and settlement. Relying upon
each other and each influenced by the pres-

ence, action and acquiescence of the other,

meetings were held and by united action with-
out a dissenting voice questions were voted
upon and decided, committees were appointed
and authorized to act according to their best

judgment for the whole body of creditors, the
action of the committees adopted, resulting
finally in the adoption and ratification of the
proposition presented by the individuals com-
posing the copartnership, and a receipt of a
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one who has agreed to execute a composition deed or release, if lie induces others

to join or share the common purpose, will be bound equally with those who sign,

although he afterward refuses to execute the instrument.™

e. Who Are Not Bound. But as no creditor is obliged to come in under a

common-law composition unless he chooses to do so, such a composition will not

bind creditors who neither join nor assent ; and such creditors can sue or prove in

bankruptcy or insolvency for the full amount of their claims.'* Similarly, a cred-

large sum of the money by the creditors, un-
der the terms of the accepted proposition.

Under the evidence submitted as above stated,

the jury was fully warranted in finding the
appellant a party to the settlement by his

presence, action, acquiescence and subsequent
latiflcation." In Mitchell v. Mitchell, 27 U. C.

C. P. 160, the defendant, a trader, being in in-

solvent circumstances, wrote to the plaintiff,

a creditor in Scotland, giving him a state-

ment of his account and informing him of

his intention to make some arrangement with
his creditors, and that plaintiff must rank
with the others on his estate, which he stated

would not pay more than fifty cents on the

dollar. The plaintiff replied expressing no
dissent, and again that he was satisfied if no
preference was given. In the meantime the

defendant had effected an arrangement with
his creditors for a composition of thirty cents

on the dollar, on his representation that the

plaintiff would accept it, without which the

whole arrangement would have fallen through,
and the defendant must have gone into insol-

vency. On the same day the defendant in-

formed the plaintiff, by letter, of the arrange-

ment, to which the plaintiff replied without
•expressing dissatisfaction, and afterward,

without dissent, h& received the instalments

of the composition sent to him, and on the

receipt of the last instalment acknowledged it

as a payment of " the last instalment of your
indebtedness to me." It was held that the

plaintiff must be deemed to have accepted the

composition with the other creditors and
that he could not sue the defendant for the

balance.

What win not constitute assent.— It is not

sufficient to show assent that the creditor

merely stood by and took no part in the mat-
ter. Mere silence will not estop. Danzig v.

•Gumersell, 27 Fed. 185; Biron v. Mount, 24

Eeav. 642, 4 Jur. N. S. 43, 27 L. J. Ch. 191.

Acceptance of the composition will not neces-

sarily prove assent. Cnadwick v. Burrows, 42

Hun (N. Y.) 39 [oppeoZ dismissed in 115 N. Y.

671, 22 N. E. 1126, 26 N. Y. St. 977] ; Bartol

V. Forker, 17 Pa. St. 313. In Emerson v.

Gerber, 178 Mass. 130, 59 N. E. 666, an as-

signment for benefit of creditors provided that

an creditors assenting to it thereby discharged

their claim against the debtor. Notice of the

assignment was mailed to all creditors with a.

statement that those who wished to receive

dividends must assent to the assignment.

Subsequently one creditor received from the

assignee a check purporting to be a final divi-

dend intended to be accepted in full discharge

of the creditors' claim, but which by mistake

[29]

was for considerably less than the pro rata
dividend. It was held that the receipt and
use of the check were not sufiicient to show an
assent on his part to the composition and that
he could sue for and recover the balance of

his claim. After the composition agreement
is complete, acceptance of the composition
money will not make a creditor who never en-

tered into the agreement a party thereto.

Guilford First Nat. Bank v. Ware, 95 Me.
388, 50 Atl. 24.

Participation in preliminary negotiations
will not constitute an assent to a subsequent
composition that does not conform to the
terms there proposed, unless others are in-

duced to join by the representations of the
creditor so participating. Bartol v. Forker,
17 Pa. St. 313.

73. Bartleman v. Douglass, 1 Cranch C. C.

(U. S.) 450, 2 Fed. Gas. No. 1,073; Cork v.

Saunders, 1 B. & Aid. 46; Anstey v. Harden,
1 B. & P. N. E. 124, 2 Smith K. B. 426, 18

Rev. Rep. 713; Bradley v. Gregory, 2 Campb.
383, 11 Rev. Rep. 742; Brady v. Shell, 1

Campb. 147; Butler v. Rhodes, 1 Esp. 236,

Peake 238; Norman v. Thompson, 4 Exch.
755, 19 L. J. Exch. 193; Wood v. Roberts, 2

Stark. 417, 3 E. C. L. 470.
" The validity of such an agreement does

not depend upon the technical and strict rules

which govern accord and satisfaction, release

and discharge, but upon principles of equity,

which treat the violation of a failure to exe-

cute such an agreement as a fraud, not only
upon the debtor, but more especially upon
the other creditors, who have been lured in

by the agreement to relinquish their further

demands, upon the supposition that ^e debtor
would thereby be discharged of the remainder
of his debts." Per Orton, J., in Mellen v.

Goldsmith, 47 Wis. 573, 579, 3 N. W. 592, 32
Am. Rep. 781.

When, at a meeting of the creditors of a
deceased insolvent, called by his executor,

the creditors agree to a ratable distribution,

on the faith of which he executes a deed of

assignment of all the assets which have come
to his hands, for the benefit of his creditors,

one of the latter cannot subsequently refuse

to come in under the deed, and bring an action

for his debt against the executor. Brady v,

Sheil, 1 Campb. 147.

74. Connecticut.—Alsop v. White, 45 Conn.
499.

Kentucky.— Taylor v. Farmer, 81 Ky. 458.

Massachusetts.— Emerson v. Gerber, 178
Mass. 130, 59 N. E. 666; Guild v. Butler,
122 Mass. 498, 23 Am. E«p. 378; Sohier v.

Loring, 6 Cush. (Mass.) 537.

[VIII, A, 2, e]
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itor who has not joined with the others, but who accepts a dividend under the

composition after it is completed without becoming a party thereto, or being
bound thereby, may recover from the debtor his full claim, less the dividend
received ;

'^ but when, after an assignment for the benefit of creditors, some of

the creditors compound for a fixed sum, non-assenting creditors cannot claim the

entire surplus remaining after payment of the composition ; they are entitled

only to what would have been their jpro rata dividend if the other had not

accepted the fixed composition.''

d. Effect on Judgment Creditors. A judgment creditor is bound by a com-
position to the same extent as any other creditor. He cannot enforce his judg-
ment after compounding, unless he has properly reserved that right ; " but he
may sign for the debt and then recover the costs, to be given to his attorney as

compensation for his services,'* and may compound for the full amount of his

judgment and costs."

B. On Third Parties— l. Privies. A composition agreement binds not only
the parties who have entered into it, but their privies as well,^" and may be

]Veto York.— Chadwick v. Burrows, 42 Hun
(N. Y. ) 39 lappeal dismissed in 115 N. Y.

671, 22 N. E. 1126, 26 N. Y. St. 977].
Pennsylvania.— Bartol v. Forker, 17 Pa.

St. 313.

Wisconsin.— Lerdall v. Charter Oak L. Ins.

Co., 51 Wis. 426, 8 N. W. 280.

United States.— Bean v. Brookmire, 2 Dill.

(U. S.) 108, 2 Fed. Cas. No. 1,170, 2 Am. L.

Eec. 222, 6 Am. L. T. Rep. 418, 5 Chic.

Leg. N. 314, 7 Nat. Bankr. Reg. 568, 7 West.
Jur. 324.

England.— Buvelot v. Mills, L. R. 1 Q. B.

104, 35 L. J. Q. B. 3, 13 L. T. Rep. N. S. 321,

14 Wkly. Rep. 98; Hamilton v. Houghton, 2

Bligh 169, 4 Eng. Reprint 290; Dingwall v.

Edwards, 4 B. & S. 738, 10 Jur. N. S. 386, 33
L. J. Q. B. 161, 10 L. T. Rep. N. S. 132, 12

Wkly. Rep. 597, 116 E. C. L. 738; Ilderton

V. Castrique, 14 C. B. N. S. 99, 9 Jur. N. S.

993, 32 L. J. C. P. 206, 8 L. T. Rep. N. S.

537, 11 Wkly. Rep. 755, 108 E. C. L. 99;
Gurrin v. Kopera, 3 H. & C. 694, 11 Jur.

N. S. 491, 34 L. J. Exeh. 128, 12 L. T. Rep.
N. S. 432, 13 Wkly. Rep. 843; Chesterfield,

etc., Silkstone Colliery Co. v. Hawkins, 3

H. & C. 677, 11 Jur. N. S. 468, 34 L. J. Exch.
121, 12 L. T. Rep. N. S. 427 ; 13 Wkly. Rep.
840; Re Simmonds, 14 Wkly. Rep. 882.

Canada.— Green v. Swan, 22 U. C. C. P.

307.

See 10 Cent. Dig. tit. " Compositions with
Creditors," §§ 3, 10 et seq.

Extent and limits of rule.— When an as-

signment is made to a trustee or assignee to

pay to each of the creditors a certain per-

centage of their respective debts, a provision

that such payments shall be in full of such
debts will be construed as applicable only to

such creditors as consent to adopt the same
and to be bound thereby; and any creditor

who does not agree to be bound may collect

the specified percentage from the assignee, and
may recover the balance from the debtor.

Chadwick v. Burrows, 42 Hun (N. Y.) 39
[appeal dismissed in 115 N. Y. 671, 22 N. E.

1126, 26 N. Y. St. 977]; Woodham v. Ed-
wardes, 5 A. & E. 771, 2 Hurl. & W. 443, 8
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L. J. K. B. 38, 1 N. & P. 207, 31 E. C. L. 819.

But a composition under the bankruptcy acts
will bind non-assenting creditors. Wells v.

Hacon, 5 B. & S. 196, 10 Jur. N. S. 862, 33
L. J. Q. B. 204, 10 L. T. Rep. N. S. 411, 12
Wkly. Rep. 790, 117 E. C. L. 196; Whitehead
V. Porter, 5 B. & S. 193, 117 E. C. L. 193.

But see Martin v. Gribble, 3 H. & C. 631, 11
Jur. N. S. 490, 34 L. J. Exch. 108, 12 L. T.
Rep. N. S. 395, 13 Wkly. Rep. 690. When,
after an assignment for the benefit of cred-

itors, a composition is entered into, creditors
who refuse to join in the composition are en-

titled, in the final accounting of the assignee,

only to the proportionate share -of the assets,

tliey, in common with all the creditors, would
have received had no composition been made.
Matter of Orsor, 10 Daly (N. Y.) 26.

75. Guilford First Nat. Bank v. Ware, 95
Me. 388, 50 Atl. 24; Loney v. Bailey, 43 Md.
10.

76. Baldwin v. Thomas, 15 Grant Ch.
(U. C.) 119.

77. Chicago, etc., E. Land Co. v. Peck, 112
111. 408; Crawford v. Krueger, 201 Pa. St.

348, 50 Atl. 931 ; Evans v. Jones, 3 H. & C.

423, 11 Jur. N. S. 784, 34 L. J. Exch. 25, 11

L. T. Eep. N. S. 636. See also 4 So. L. Rev.
808.

78. Eobbins v. Alexander, 11 How. Pr.

(N. Y.) 100.

79. Evans v. Jones, 3 H. & C. 423, 11 Jur.

N. S. 784, 34 L. J. Exch. 25, 11 L. T. Rep.
N. S. 636.

80. Thus a subsequent indorsee of a prom-
issory note due at the date of the composition,

and not excluded from its terms, cannot re-

cover on it against the debtor. Bartlett 17.

Rogers, 3 Sawy. (U. S.) 62, 2 Fed. Cas. No.
1,079. And when, after the acceptance of a
note, the payee, in a composition of the
creditors of the malcer, agrees that the note

shall be paid according to the terms of a
trust deed, one who acquires the note after

maturity will hold it subject to the provisions

of the trust deed, although the deed was not

recorded when the note was acquired. Kam
V. Blackford, (Va. 1894) 20 S. E. 149. But
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enforced by the privies or personal representatives of the parties as well as by
the parties themselves.^'

2. Persons Primarily Liable For the Debt— Principal or Maker. A com-
position with a surety will not discharge the principal.^^ Nor will the maker of

a negotiable instrument be released by a composition with the indorser.^^

3. Persons Secondarily Liable For the Debt— a. Aeeommodation Maker.
An accommodation maker will be discharged by an unqualified composition with
the party for whose accommodation the note or bill was made ; although if the

remedies of the creditor against him are reserved he will remain liable , but his

claim against the payee and indorsee will not be discharged by a composition of

the debts of either, to which he is not a party ;^' and a mere covenant not to sue

the payee will not discharge the maker.^^

b. Sureties— (i) Wsmn Discsarqeo. A composition, whether executed or

executory, will release the sureties for the debts compounded, no matter how
beneficial it may be to them, unless they consent thereto, or unless the rights of

the creditors against them are reserved ; for they have a right to stand on the

strict letter of their contract,^' and their discharge will not be prevented by the

fact that the composition was due to a mistake.^^ A composition, however, with

one cosurety will not discharge the others ; but the compounding creditor cannot

recover from the other cosureties more than the proportion they would have paid,

if the cosurety released had contributed his share.^' The creditor may reserve his

remedy against some cosureties, while releasing others.^

after the debtor's death, creditors cannot en-

force a merely private arrangement for the

personal convenience of the debtor. Garrard
V. Lauderdale, 2 Euss. & M. 451, 11 Eng. Ch.

451 [affirming 3 Sim. 1, 6 Eng. Ch. 1].

81. If the debtor dies before the composi-

tion is all paid his personal representatives

can pay the balance and will then be subro-

gated to the rights of the creditors. Matter
of Leslie, 10 Daly (N. Y.) 76. Under a com-

position by which the debtor promises to pay
his creditors a certain percentage of their

claims, and to pay the whole if he should be

able, a release of his debt by one of the cred-

itors during the lifetime of the debtor will

inure to the benefit of the other creditors;

but a release of a debt after the death of the

debtor will not inure to the benefit of the

other creditors but to that of the heirs. Le
Changeur v. Gravier, 2 Mart. N. S. (La.)

545.

83. Auburn First Nat. Bank v. Marshall,

73 Me. 79; Commercial Bank v. Cunningham,
24 Pick. (Mass.) 270, 35 Am. Dec. 322.

83. Commercial Bank v. Cunningham, 24

Pick. (Mass.) 270, 35 Am. Dec. 322.

A discharge given by the holder of a prom-
issory note to one who signed upon the back
will not discharge one who signed upon the

face of the note, when there is no evidence

that the holder had any other knowledge of

the relation between the signers than such as

was obtained from an examination of the note.

Auburn First Nat. Bank v. Marshall, 73 Me.
79.

84. Nichols v. Norris, 3 B. & Ad. 41, 23
E. C. L. 28. See also Forsyth Comp. 90, 91.

85. Thomas v. Liebke, 81 Mo. 675 [affirm-

ing 9 Mo. App. 424]

.

86. Mallet v. Thompson, 5 Esp. 178.

87. Cilley v. Colby, 61 N. H. 63; Perry v.

Armstrong, 39 N. H. 583; Paddleford v.

Thacher, 48 Vt. 574; Lewis v. Jones, 4 B. & C.

506, 8 D. & R. 567, 3 L. J. K. B. 0. S. 270,
10 E. C. L. 679; Eoo p. Glendinning, Buck
517; Hawkshaw v. Parkins, 3 Swanst. 539,
19 Rev. Rep. 125; Ex p. Gifford, 6 Ves. Jr.

805, 6 Rev. Rep. 53. See also Forsyth Comp.
85; 4 So. L. Rev. 806. The principles which
discharge a surety where time has been given
to the original debtor apply with equal if

not greater force to a case where the creditor,

without the consent of the surety, releases

the principal by accepting a composition in

discharge of his debt. Wharton v. Duncan, 83
Pa. St. 40. A composition which necessarily
involves, although it does not expressly
stipulate for an extension of time, releases a
surety who does not consent thereto. Lam-
bert V. Shetler, 71 Iowa 463, 32 N. W. 424;
Lambert v. Shiler, 62 Iowa 72, 17 N. W.
187; Perry v. Armstrong, 39 N. H. 583.
A composition in bankruptcy or insolvency

will not discharge a surety. Skillings v.

Marcus, 159 Mass. 51, 34 N. E. 80; Cilley v.

Colby, 61 N. H. 63.

88. Ex p. Wilson, 11 Ves. Jr. 410. The
fact that the creditor believed that the surety
would not be discharged will not prevent his
release. Lewis v. Jones, 4 B. & C. 506, 8
D. & R. 567, 3 L. J. K. B. 0. S. 270, 10
L. C. L. 679.

89. Wharton v. Duncan, 83 Pa. St. 40;
Ex p. GiflFord, 6 Ves. Jr. 805, 6 Rev. Rep. 53.
See also 4 So. L. Rev. 808.

90. It is competent for creditors executing
a deed of composition with the principal
debtor and certain of his sureties to reserve
their remedies against other sureties. Maltby
V. Carstairs, 7 B. & C. 735, 6 L. J. K. B. 0. S.

[VIII, B. 3. b, (I)]
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(ii) 'We:en Not Discharged. A surety who consents to a composition ^

or joins therein '^ will not be released thereby ; and a composition which does
not take effect will be treated as if never signed and sureties will not be dis-

charged.'' If prior to the giving of the release by the creditors the surety has

paid part of the debt and given a security for the remainder, the general rule

will not apply and the creditor, notwithstanding the release, will retain his right

against the surety in the absence of evidence to the contrary.^

(in) Resbryation of Riohts Against Sureties. It is competent for a

creditor, on entering into a composition, to reserve his rights and remedies against

a surety for the debt ; and such a reservation will prevent the composition from
operating as a release as to the sureties whom it affects ^ and will also preserve

the right of the sureties to indemnity from the debtor ; ^ but such a reservation

196, I M. & R. 549, 14 E. C. L. 330; Ex p.

Carstairs, Buck 560.

91. Kearsley v. Cole, 16 L. J. Exch. 115,

16 M. & W. 128; Davidson v. McGregor, 11

L. J. Exch. 164, 8 M. & W. 755; Smith v.

Winter, 8 L. J. Exch. 34, 4 M. & W. 454;
Cowper V. Smith, 4 M. & W. 519. When a
surety agrees that no composition with the
principal debtor shall discharge his liability

he will not be discharged by a deed of com-
positjton which contains an absolute discharge
of the principal. Union Bank of Manchester
V. Beech, 3 H. & C. 672, 34 L. J. Exch. 133,

12 L. T. Rep. N. S. 499, 13 Wkly. Rep. 922.

Mere knowledge of a composition, however,
does not amount to consent thereto. Lam-
bert V. Shetler, 71 Iowa 463, 32 N. W. 424.

92. Reed v. Tarbell, 4 Mete. (Mass.) 93;
Gloucester Bank v. Worcester, 10 Pick.

(Mass.) 528. See Rockville Nat. Bank v.

Holt, 58 Conn. 526, 20 Atl. 669, 18 Am. St.

Rep. 293.

93. In Day v. Jones, 150 Mass. 231, 22
N. E. 898, a composition agreement under
seal, which never took effect because not
signed by all the creditors, without which
signing it was by its terms not to be binding,

contemplated the debtor's release upon the
payment of a, certain percentage of the debts

on or before a certain date, and was signed,

among other creditors, by the payee of a
promissory note made by the debtor as prin-
cipal and another as surety. It was held
that no agreement to give the debtor time,
such as would discharge the surety, could be
inferred.

94. Hall V. Hutchons, 3 L. J. Ch. 45, 3

Myl. & K. 426, 10 Eng. Ch. 426.

95. Connecticut.— Rockville Nat. Bank f.

Holt, 58 Conn. 526, 20 Atl. 669, 18 Am. St.

Rep. 293.

Kentucky.— Wakefield v. Georgetown First
Nat. Bank, 19 Ky. L. Rep. 426, 40 S. W. 921.

Maine.—Auburn First Nat. Bank v. Mar-
shall, 73 Me. 79.

Missouri.— Boatmen's Sav. Bank v. John-
son, 24 Mo. App. 316.

2Vew 'York.— Continental Nat. Bank v.

Koehler, 4 N. Y. St. 482.

England.— Green v. Wynn, L. R. 4 Ch.

204, 38 L. J. Ch. 220, 20 L. T. Rep. N. S.

131, 17 Wkly. Rep. 385 [affirming L. R. 7

Eq. 28] ; Maltby v. Carstairs, 7 B. & C. 735,

[VIII, B, 3, b, (II)]

6 L. J. K. B. 0. S. 196, 1 M. & R. 549, 14
E. C. L. 330; Ex p. Carstairs, Buck 560;
Ex p. Glendinning, Buck 517; Stevens v.

Stevens, 5 Exch. 306; Kearsley r. Cole, 16
L. J. Exch. 115, 16 M. & W. 128; Close v.

Close, 4 De G. M. & 6. 176, 53 Eng. Ch. 137.

See also Forsyth Comp. 78; 4 So. L. Rev. 807.
But in Webb v. Hewitt, 3 Kay & J. 438,

Vice-Chancellor Sir W. Page Wood held that
when the creditor releases the debtor he can-
not reserve any right against the surety, be-

cause the debt is just at law, and equity will

treat the reservation as a nullity; and that
an agreement between a bond debtor and his

creditor, not under seal, that the latter shall

take all the debtor's property, and shall pay
his other creditors five shillings in the
pound, although not a, discharge of the bond
at law by way of accord and satisfaction,

because not under seal, still operates in

equity as a satisfaction of the debt, and it

is not possible in equity, upon such a trans-

action as that, to reserve any rights against
the surety, any attempt to do so being void,

as inconsistent with the agreement.
A covenant not to sue entered into by the

creditor with the principal debtor without
the surety's consent, but with a reservation

of remedies against other parties, does not
discharge such surety. Hall v. Thompson, 9

U. C. C. P. 257.

When the surety is also a creditor, and
signs the deed before another creditor, he
will be presumed to assent to a reservation

of the latter's rights against him, made
when signing the composition deed. Rock-
ville Nat. Bank v. Holt, 58 Conn. 526, 20
Atl. 669, 18 Am. St. Rep. 293.

When a deed of trust was given to indem-
nify sureties, and a surety compounded with
his creditors, the creditors reserving their

rights against others bound for the same
debts, but discharged the surety, it was held

tnat the creditors of both surety and prin-

cipal were entitled to the benefit of the deed
of trust. Wiswall v. Potts, 58 N. C. 184.

96. 4 So. L. Rev. 810. When the creditor

reserves his rights against the surety, the

latter may recover from the principal debtor
whatever he is forced to pay, even though he
consented to the reservation. Close v. Close,

4 De G. M. & G. 176, 53 Eng. Ch. 137;
Kearsley v. Cole, 16 L. J. Exch. 115, 16
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must appear plainly ^ and cannot be effected by parol if the composition is by
deed.'^

(iv) Measure of Liability of Sureties. A surety who remains liable to

the creditor after a composition will be liable only for the difference between the

debt and the amount received under the composition ; and the creditor may prove
in bankruptcy or insolvency only for this difference, and not for the whole debt.''

e. Drawer. The holder of a bill of exchange, who discharges the accepter

by composition, cannot recover thereafter from the drawer, if the composition
was made without the consent of the latter;' but if the remedies against the

drawer are reserved the holder can then recover from him the difference between
the amount due on the bill and that received under the composition,^ and the

drawer can recover from the accepter what he is thus compelled to pay.'

d. Indorser. The indorser of a negotiable instrument, being practically a

surety, will be discharged by a composition with the maker,* unless the creditor

reserves his remedy against the indorser ;
' but if the indorser joins in the compo-

M. & W. 128. See also Williams v.

Schreiber, 14 Hun (N. Y.) 38. In Green v.

Wynn, L. E. 4 Ch. 204, 38 L. J. Ch. 220, 20
L. T. Rep. N. S. 131, 17 Wkly. Rep. 385
[affirming L. R. 7 Eq. 28], the debtor by a
mortgage deed covenanted to pay principal
and interest, and a surety covenanted to pay
the interest in default. The debtor after-

ward by deed assigned his property to a,

trustee in trust to sell and divide the pro-
ceeds among his creditors, the creditors re-

leasing the debtor from the debts due to
them respectively; but there was a proviso
in the deed that nothing therein should af-

fect any right or remedy which any creditor
might have against any other person in re-

spect of any debt due by the debtor. It was
held that this deed only amounted to a cove-

nant not to sue the debtor, and that the
surety was not released, but could pay off

the principal to the creditor and recover the
amount from the debtor.

97. Boultbee v. Stubbs, 18 Ves. Jr. 20.

98. Ex p. Glendinning, Buck 517.

99. Sohier v. Loring, 6 Gush. (Mass.) 537

;

Williams v. Schreiber, 14 Hun (N. Y.) 38;
Lamoureux v. Dupras, 16 Rev. Leg. 243.

In In re Hollister, 3 Fed. 452, a composition
proposition made by a bankrupt contained a
provision that upon any claims which the

bankrupt should pay thereunder, upon which
he was merely surety, " I am to have the

right to collect and receive, towards help-

ing me to meet and comply with the above
propositions, from my principal or his es-

tate, for remuneration therefor, or a proper
pro rata therefrom, for what may be paid as
aforesaid on such debt or claim." The prin-

cipal was in bankruptcy at the. same tide.

It was held that as to a creditor for whom
the compounding debtor was a surety only,

this agreement gave the surety a contract

right to prove the payment thereunder as a
debt against the principal's estate, upon
which he would receive a pro rata dividend;

and that the creditor must credit the debt

with such payment and prove only for the

balance.

1. Ex p. Smith, 3 Bro. Ch. 1; Ex p. Wil-
son, 11 Ves. Jr. 410. See also 4 So. L. Rev.
808. But see Ex p. Wildman, 1 Atk. 109, 26
Eng. Reprint 72.

2. Lysaght v. Phillips, 5 Duer (N. Y.)
106.

A composition by which the holder of a bill

of exchange gives time to the accepter and
agrees to discharge him on receiving pay-
ment of part of the debt, reserving his rem-
edies against other parties to the bill, will
not discharge the drawer and indorsers; but
those who enter into the composition can re-

cover from the drawer only the amount due
on the bill over and above the composition.
Sohier v. Loring, 6 Gush. (Mass.) 537.

3. Lysaght v. Phillips, 5 Duer {N. Y.)
106.

4. Indiama.— Pontious v. Durflinger, 59
Ind. 27.

Massachusetts.— Commercial Bank v. Cun-
ningham, 24 Pick. (Mass.) 270, 35 Am. Dec.
322.

^ew Hampshire.— Perry v. Armstrong, 39
N. H. 583.

England.— Lewis v. Jones, 4 B. & C. 506,
8 D. & R. 567, 3 L. J. K. B. 0. S. 270, 10

E. C. L. 679; Ex p. Smith, 3 Bro. Ch. 1.

Canada.— Thurgar v. Travis, 7 N. Brunsw.
272.

And see 4 So. L. Rev. 808.

Mistake.—And this is so even though the
composition is due to a mistake. Lewis v.

Jones, 4 B. & C. 506, 8 D. & E. 567, 3 L. J.

K. B. 0. S. 270, 10 E. C. L. 679.

5. Auburn First Nat. Bank v. Marshall,
73 Me. 79; Richardson v. Pierce, 119 Mass.
165_; Tobey v. Ellis, 114 Mass. 120; Sohier v.

Loring, 6 Cush. (Mass.) 537; Lysaght v.

Phillips, 5 Duer (N. Y.) 106; Continental
Nat. Bank v. Koehler, 4 N. Y. St. 482;
4 So. L. Rev. 808. In Williams v. Schreiber,

14 Hun (N. Y.) 38, where a deed of com-
position provided that " it is expressly un-
derstood that nothing herein contained shall

be held or construed as relieving or discharg-
ing the indorser upon any paper held by
either of us," it was held that the parties

[VIII, B, 3, d]
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sition ^ or assents to if he will be liable, although the creditor may not have
reserved his remedy ; and the indorsers of a note expressly excepted from the
composition will not be released.^

8. Guarantor and Others. The above rules apply to all other cases of

secondary liability.' While a guarantor who does not consent will be discharged

by a composition which does not reserve a right or remedy against him, he will

not be discharged if the rights or remedies of the creditors are reserved or if he
joins in or agrees to the composition.'"'

C. On Debts— I. In General— Extinguishment. An executed composition
supersedes the original causes of action, and settles the claims and extinguishes

the debts included in it, and the rights and remedies of the parties depend there-

after on the new agreement," while an executory composition merely suspends

only intended to retain a claim upon the
indorsers as additional security, in case from
any cause the composition should fail; on
the ground that to hold the clause to be a
reservation of all rights against the indor-
sers would defeat the object of the composi-
tion, as the debtors would then be liable

over to the indorsers. But the court was
clearly Avrong. See Green r. Wvnn, L. R. 4
Ch. 204, 38 L. J. Ch. 220, 20 L. t. Rep. N. S.

131, 17 Wkly. Rep. 385 [affirming L. R. 7

Eq. 28]; Close v. Close, 4 De G. M. & G.
176, 53 Eng. Ch. 137; Kearsley v. Cole, 16
L. J. Exch. 115, 16 M. & W. 128.

6. Reed v. Tarbell, 4 Mete. (Mass.) 93;
Gloucester Bank v. Worcester, 10 Pick.
(Mass.) 528. In Bruen v. Marquand, 17
Johns. (N. Y. ) 58, a deed of composition
was entered into between a firm of debtors
and their creditors, by which the former
assigned all their property, in trust for their
creditors, to certain trustees, and the cred-
itors by the same instrument released the
debtors from all their debts. One of the
trustees named in this deed was one Mar-
quand, the defendant, who was the indorser
of a promissory note made by the debtors,
and held by the firm of M. Bruen & Sons,
the plaintiffs, one of the partners of which
firm executed the composition deed. This
note was described in the schedule of debts
annexed to the deed as due to " Isaac Mar-
quand, indorsed to M. Bruen & Sons, 500
dollars." Marquand executed the deed as
creditor as well as trustee. It was held that
the execution of the deed by the holders of

the note did not release the indorser; for
upon the true construction of the whole in-

Si-rument the latter, having signed as cred-
itor as well as trustee, had thereby relin-

quished all right of action against the
makers, and was to be considered as assent-
ing to a discharge of the makers by the hold-
ers also, with a full understanding that his
liability to them, as indorser, was not to be
thereby impaired.

7. An indorser who consents to a letter

of license agrees thereby to remain bound
for the difference between the amount of

the composition and the amount of the note.

Lamoureux v. Dupras, 16 Rev. L6g. 243.

8. Gamier v. Papin, 30 Mo. 243.

[VIII, B, 3. d]

9. In Nicolai v. Lyon, 6 Oreg. 457, 8 Oreg.
56, the defendant, a broker, undertook, for
compensation, to secure for the plaintiff a
first-mortgage security as an investment for
the plaintiff's money; and the plaintiff ac-

cordingly deposited with the defendant two
thousand dollars for that purpose. The
broker negligently loaned the money on a sec-

ond mortgage and thereby became liable to

the plaintiff to make good the security.

The property was sold for no more than suffi-

cient to satisfy the first mortgage; and the
borrowers, being insolvent, entered into a com-
position with their creditors, which was
signed by the plaintiff and by which he re-

leased the borrowers from personal liability

beyond the lien of the mortgage. It was
held that the release of the borrowers by the
plaintiff had the effect to release the defend-

ant, the broker, from his contingent liability

to the plaintiff.

10. Cowper v. Smith, 4 M. & W. 519.

A reservation of the creditors' remedies
against a guarantor will prevent the composi-
tion from operating as a discharge as to the

latter, especially when he knows of the res-

ervation and agrees to it. Davidson v.

McGregor, 11 L. J. Exch. 164, 8 M. & W.
755.

When a guarantee expressly permits a com-
position the guarantor will not be released.

Union Bank of Australia v. Rogan, 13 New
South Wales 285.

11. Indiana.— Bailey v. Boyd, 75 Ind. 125;

Pontious r. Durflinger, 59 Ind. 27.

Iowa.—-Murray v. Snow, 37 Iowa 410.

Kentucky.— White v. Dyer, 16 Ky. L. Rep.

160; Rosenthal v. Jacobs, 5 Ky. L. Rep. 419;
Rouse V. Hughes, 1 Ky. L. Rep. 320.

Louisiana.— .Shaw v. Canter, 8 Mart. N. S.

(La.) 689.

Massachusetts.— Treey v. Jefts, 149 Mass.

211, 21 N. E. 360; Commercial Bank v. Cun-
ningham, 24 Pick. (Mass.) 270, 35 Am. Dec.

322; Tuckerman V. Newhall, 17 Mass. 581;

Lyman v. ClarK, 9 Mass. 235.

Minnesota.— Brown v. Farnham, 55 Minn.

27, 56 N. W. 352, 48 Minn. 317, 51 N. W.
317; Murchie v. Mclntire, 40 Minn. 331, 42

jSr. W. 348.

New Hampshire.—• Bartlett v. Woodworth-
Mason Co., 69 N. H. 316, 41 Atl. 264; Allen
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the right of action on the original claims while it remains in force, and a breach

of the composition will revive them.^^ In other words, an executed composition

is a perfected novation while an executory composition is an inchoate novation.

But in order that a composition may be regarded as executed, or as a complete
novation, it is not necessary that it should be performed, unless the discharge of

the debtor is conditional upon payment or performance. If it appears clearly

from the language of the composition that the creditors intend that the agree-

ment itself shall be a discharge of their claims, and that they accept it in satis-

faction, the original debts will be discharged and extinguished, although the,

composition is not performed.^^ But a composition that is void, or fails for want
of consideration, will not extinguish the original debt and the debtor will be
liable thereon, although the release is absolute."

V. Cheever, 61 N. H. 32; Browne v. Stackpole,

9 N. H. 478.

]fet« York.— Therasson v. Peterson, 4 Abb.
Dec. (N. Y.) 396, 2 Keyes {N. Y.) 636; Rob-
inson V. Striker, 47 Hun (N. Y.) 546 [a^
firmed in 113 N. Y. 635, 20 N. E. 878, 22
N. Y. St. 994] ; Com. v. Stoker, 2 N. Y. St.

626; Orr v. McEwen, 1 N. Y. City Ct. 141;
Hosack V. Rogers, 25 Wend. (N. Y.) 313.

South Cwrolina.— Peirce v. Jones, 8 S. C.

273, 28 Am. Rep. 288.

Tennessee.— Evans v. Bell, 15 Lea (Tenn.)

569.

Vermont.— Paddleford v. Thacher, 48 Vt.

574.

England.— Reay v. White, 1 Cr. & M. 748,

2 L. J. Exch. 229, 3 Tyrw. 597; Boyd v.

Hind, 1 H. & N. 938, 3 Jur. N. S. 566, 26

L. J. Exch. 164; Solomon v. Laveriek, 17

L. T. Rep. N. S. 545.

Canada.— Tees v. McCulloch, 2 L. C. L. J.

135; Thurgar v. Travis, 7 N. Brunsw. 272.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 50 et seq.

When the composition is absolute the cred-

itor can prove in subsequent bankruptcy pro-

ceedings against the debtor only for the

amount of the composition. In re Decker, 8

Ben. (U. S.) 81, 7 Fed. Cas. No. 3,723.

After a composition is accepted and paid,

the creditors who join cannot attack a con-

veyance by the debtor as a fraud upon cred-

itors. A. Landreth Co. v. Schevenel, 102

Tenn. 486, 52 S. W. 148.

When specific property is assigned to trus-

tees for the benefit of creditors, under a mu-
tual agreement, signed by the creditors, by
which they accept the property in full satis-

faction of their several demands, and discharge

the same, there is a valid accord and satisfac-

tion, which extinguishes their demands; and
the indorsee of a promissory note, payable on

demand, given by the debtor to one of the par-

ties to the agreement, who held another de-

mand against the debtor, cannot recover on
the note if it does not appear that the note

was transferred before the date of the agree-

ment. Bartlett v. Rogers, 3 Sawy. (U. S.)

62, 2 Fed. Cas. No. 1,079.

13. See supra, VII, D, 1, b, (i),

13. Goodrich v. Stanley, 24 Conn. 613;

Brown v. Farnham, 48 Minn. 317, 51 N. W.
377; Billings v. Vanderheck, 23 Barb. (N. Y.)

546; Good i;. Cheesman, 2 E'. & Ad. 328, 22
E. C. L. 142, 4 C. & P. 513, 19 E. C. L. 627,

9 L J. K. B. 0. S. 254. In Brown v. Farn-
ham, 55 Minn. 27, 32, 56 N. W. 352, Vander-
burgh, J., said :

" This agreement was be-

fore the court in the case of Brown v. Farn-
ham, 48 Minn. 317, 51 N. W. 377. It is not,

however, set out in the report of the case,

and its terms are not specially referred to in

the opinion, but it was considered, without
much discussion, therein, that this instrument
fell within the rule laid down in a class of

cases to which belong Goodrich v. Stanley, 24
Conn. 613; Billings v. Vanderbeck, 23 Barb.

(N. Y.) 546; and Good v. Cheesman, 2

B. & A. 328, 22 E. C. L. 142, 4 C. & P. 513,

19 E. C. L. 627, 9 L. J. K. B. 0. S. 234—-where the agreement to discharge by
the creditors rests upon the agreement to

perform by the debtors, in contradistinc-

tion from ordinary cases, in which the com-
position necessarily involves a settlement by
payment of the amount stipulated, its valid-

ity being supported by the legal consideration

imported by the mutual promises of the cred-

itors. In all cases where the creditors agree
with the debtor and with one another to take
a less sum than the amount severally due
them in discharge of all, or where the dis-

charge is conditional upon payment or per-

formance, there is no discharge or bar to a
suit upon the original debt, unless and until

payment is made as required. If the agree-

ment is performed, it is then a valid and
final settlement of the debt. In the former
class of cases, however, 'especially where the

agreement is to transfer property to creditors

in order to effect a settlement, the rule is

that ' an acceptance, in discharge of a debt,

of an agreement, with mutual promises on
which the creditor has a legal remedy for its

non-performance, is a satisfaction of the debt,

although such promises are not performed.'

Goodrich v. Stanley, supra; Pars. Cont. pt.

12, ch. 3, § 4; 1 Smith Lead. Cas. (6th ed.)

444. It is competent for the parties to put
their agreement in that form, and their in-

tention, as gathered from its terms, must
control."

14. See supra, VII, D; and infra, XI, A,

1, f; XI, B, 3.

For example a release made by creditors in

consideration of a deed of trust professing to

[VIII, C. I]
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2. What Debts Will Be Discharged— a. In General. A composition will

discharge all debts and demands specified therein, whether dne at the date of the

agreement or not ;
'^ and a general composition will also discharge all debts and

demands that have accrued prior to its date to the -creditors who join, whether
such debts and demands are mentioned in the agreement or not,*^ unless they are

expressly reserved or excluded by the necessary meaning of the terms used."

convey for their benefit the property of their
debtors must fail on the deed being declared
void, and the debts which it released will re-

main as they were before its execution. Citi-

zens' F., etc., Ins. Co. v. Wallis, 23 Md. 173.

15. See cases cited infra, this note.
A composition which embraces all debts not

secured either by liens on the debtor's prop-
erty, by personal sureties, or by parties bound
as coobligors, includes a debt on which the
debtor is bound as surety for a firm then in-

solvent, which had already made an assign-
ment, such claim being unsecured to the ex-

tent that it was not paid out of the estate of

the principals. ' Wakefield v. Georgetown First
Nat. Bank, 19 Ky. L. Rep. 426, 40 S. W. 921.

A composition will discharge the contingent
liability of the debtor as indorser of a note
or bill not yet due, if properly worded. Pierce
V. Parker, 4 Mete. (Mass.) 80; Margetson
V. Aitken, 3 C. & P. 338, 14 E. C. L. 597.

In Bowns v. Stewart, 28 Misc. (N. Y.) 475,

59 N. Y. Suppl. 721 \reversing 27 Misc.
(N. Y.) 842, 58 N. Y. Suppl. 1137], the
holder of an unmatured note, executed by
one A. D. Coe, signed a composition deed
compounding all the debts of his immediate
indorser, stating first all the accrued indebt-
edness to him, and added to this statement
the words " contingent as endorser A. D. Coe
note, 367.50." The creditor received his

stipulated dividend, subsequently had the note
protested for non-payment, and thereafter ac-

cepted a partial payment upon it from some
of the prior indorsers. He then sued the im-
mediate indorser, with whom he had pre-

viously compounded upon the note. It was
held that he could not recover without alle-

gation and proof that the immediate indorser
had after demand failed to comply with the
conditions of the composition deed.

When a creditor represents his debt as due
to a third person and the debtor compounds
with the latter the debt is discharged and the
creditor cannot recover on proof that his
statement was untrue. Blair v. Wait, 6 Hun
(N. Y.) 477 [affirmed in 69 N. Y. 113].
And when the creditor signs for a debt,

part of which he subsequently transfers to an-
other, and the debtor is compelled to pay the
latter in full, the creditor is entitled on the
part retained only to the excess of the com-
position on the whole over the amount paid
to the transferee. Farrington v. Hodgdon,
119 Mass. 453.

When the composition includes a debt which
has been assigned, the creditor impliedly un-
dertakes to protect the debtor from it, and
if payment is enforced against the debtor, he
can recover from the creditor, although the

[VIII, C. 2. a]

release was voluntary. Harloe v. Foster, 53
N. Y. 385 ; Hawley v. Beverley, 6 M. & G. 221,
46 E. C. L. 221.

But a written agreement by creditors to
discharge a debtor upon receipt of a certain
percentage of their respective claims, without
any words in the body of the agreement re-

ferring to the amount of the claims, applies
only to such claims as are then actually held

by the several creditors ; and if a creditor adds
a particular sum opposite to his name, this

will not amount to a covenant that he then
has or that he will procure claims to that
amount. Fowler v. Perley, 14 Allen (Mass.)
18.

16. Russell V. Rogers, 10 Wend. (N. Y.)
473, 25 Am. Dec. 574; Harrhy r. Wall, 1 B. &
Aid. 103, 2 Stark. 195, 3 E. C. L. 374; Bisset

V. Burgess, 23 Beav. 278, 2 Jur. N. S. 1221,

26 L. J. Ch. 697; Margetson v. Aitken, 3
C. & P. 338, 14 E. C. L. 597; Stephenson v.

Hayward, Prec. Ch. 310, 24 Eng. Reprint 147;
Purefoy v. Purefoy, 1 Vern. 28; Fowler i'.

Perrin, 16 U. C. C. P. 258; 4 So. L. Rev. 668.

In Graham v. Ackrov'd, 10 Hare 192, 17 Jur.

657, 22 L. J. Ch. 1046, 1 Wkly. Rep. 107, 44
Eng. Ch. 192, a creditor, at the date of a
deed of inspectorship and trust, made by a
debtor for the benefit of his creditors, had a
claim against the debtor for an ascertained
sum of £1974, and for an unascertained sum
on account of acceptances which he had given
to the debtor on goods shipped by the debtor
through the creditor as his factor, on a del

credere commission, and which had not then
been sold, but of the acceptances £5000 had
then become due. In this state of affairs the

creditor executed the deed generally, without
specifying in the deed the amount of his debt
or claim. Upon the ultimate account after

the goods were sold, it appeared that a bal-

ance of £5348 was due to the creditor from
the debtor; and it was held that the creditor

was entitled to a dividend from the debtor's

estate in the sum of £5348, and not merely
in the sum of £1974.
A composition will discharge a note payable

on demand, given prior to the composition.
Bartlett v. Rogers, 3 Sawy. (U. S.) 62, 2

Fed. Cas. No. 1,079.

A claim for damages for breach of contract
accruing prior to the composition. Textor v.

Hutchings, 62 Md. 150.

And when a creditor in compounding re-

tains a mortgage security, the composition
will discharge a claim arising from a defi-

ciency in that security. Baxter v. Bell, 86
N. Y. 195 [reversing 19 Hun (N. Y.) 367].

17. For example, when not within the

scope of the composition. Averill v. Lyman,
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b. Debts Omitted or Withheld. All debts and demands due at the date of the

composition should be brought into it, in order that the creditor may realize his

full share of the debtor's assets ; for if any debt, or any part of a debt, is omitted

or witliheld, without the knowledge or assent of the other creditors, it cannot be
recovered afterward, since to permit such withholding and recovery would
destroy the equality which forms the very foundation of every true composition,

and operate as a fraud upon other creditors.*' This is true a fortiori, where the

creditor represents to the others that he compounds for his entire claim.''

3. What Debts Will Not Be Discharged— a. In General. A composition will

not discharge a claim or demand not yet due,* a mere contingent liability,^' or a

debt due to a third party, who does not enter into the arrangement,^ unless so

18 Pick. (Mass.) 346; Noyes v. Chapman-
Drake Co., 60 Minn. 88, 61 N. W. 901 ; Rob-
bins V. Alexander, 11 How. Pr. (N. Y.

)

100.

18. Illinois.— Meyer v. McKee, 19 111. App.
109.

Maryland.— Textor v. Hutchings, 62 Md.
150.

Minnesota.— Noyes v. Chapman-Drake Co.,

60 Minn. 88, 61 N. W. 901.

'New Hampshire.— Perry v. Armstrong, 39
N. H. 583.

New York.— Almon v. Hamilton, 100 N. Y.
527, 3 N. E. 580 [affirming 30 Hun (N. Y.)

88]; Russell v. Rogers, 10 Wend. (N. Y.)

473, 25 Am. Dec. 574; Van Brunt v. Van
Brunt, 3 Edw. (N. Y.) 14.

England.— Cecil v. Plaistow, 1 Anstr. 202

;

Britten v. Hughes, 5 Bing. 460, 7 L. J. C.

P. 0. S. 188, 3 M. & P. 79, 15 E. C. L. 671;
Seager v. Billington, 5 C. & P. 456, 24 E. C. L.

653; Margetson v. Aitken, 3 C. & P. 338, 14
E. C. L. 597; Holmer v. Viner, 1 Esp. 131;
Hancock v. Clay, 2 Stark. 100, 3 E. C. L.

334.

Canada.— Mooney v. Bossom, 2 Nova Sco-

tia 254; Fowier v. Perrin, 16 U. C. C. P.

258.

And see Forsyth Comp. 38; 4 So. L. Rev.

668; and 10 Cent. Dig. tit. "Compositions
with Creditors," § 50 et seq.

A composition is a good defense, although

the debt is larger than the sum named in

the composition. Margetson v. Aitlcen, 3

C. & p. 338, 14 E. C. L. 597.

A promissory note, which by its date ap-

pears to have been due prior to the execution

of the composition deed, will be considered

as included in the composition, and suit

thereon will be dismissed on proof of the

payment of the composition. Evans v. Cross,

15 L. C. Rep. 86 [affirmed in 16 L. C. Rep.

469].

The creditor cannot show by parol that a
certain debt was not included in the compo-
sition. Meyer v. McKee, 19 111. App. 109;

Perry v. Armstrong, 39 N. H. 583; Van
Brunt V. Van Brunt, 3 Edw. (N. Y.) 14.

But see Hartford, etc., Transp. Co. v. Hart-
ford First Nat. Bank, 46 Conn. 569.

When a promissory note is made to a
creditor on the same day that he executes

and delivers to the debtor, the maker of the

note, a release of all demands, it will be

presumed that the note was released, unless
it be proved that it was made after the exe-

cution of the release. Macaltioner v. Croas-
dale, 3 Houat. (Del.) 365.

19. Blackstone v. Wilson, 26 L. J. Exch.
229.

20. Preston v. Etter, 140 Mass. 465, 5

N. E. 168; Hamblen v. Ratigan, 119 Mass.
153; Smith v. Krauskopf, 13 Hun (N. Y.)

526; Crawford V. Swearingen, 15 Ohio 264.

And see 4 So. L. Rev. 671. A creditor who
becomes such after the execution of an assign-

ment under a composition cannot enforce

the trusts therein contained. La Touche v.

Earl of Lucan, 7 CI. & F. 772, 7 Eng. Reprint
1262, 2 Dr. & Wal. 432, West 477, 9 Eng.
Reprint 570. An agreement by which a cred-

itor agrees to take twenty-five per cent on
each and every dollar that his debtor owes
and is indebted to him in full discharge and
satisfaction of the several debts and sums of

money that the debtor owes and stands in-

debted to him, does not affect any debts that
may afterward accrue to the creditor. Lip-

man V. Lowitz, 78 111. 252.

21. Lipman v. Lowitz, 78 111. 252; Holton
V. Bent, 122 Mass. 278; Smith v. Krauskopf,
13 Hun (N. Y.) 526; Crawford v. Swear-
ingen, 15 Ohio 264.

Where, in an action of debt on a bond, the
defendant pleaded a general composition and
release of all claims, it was held that the
plaintiffs might reply that the bond waB
given by the defendant with others as a se-

curity for the repayment of bills drawn upon
them by the defendant, and for moneys ad-

vanced to him, and that the sum set against
their names in the release was due to them
from the defendant on the day of the release

on his own account, and the moneys intended
to be secured by the bond, although part was
due at the time of executing the release, were
not, nor was any part, included or meant by
them or by defendant to be included, in the

sum set against their names or in the release.

Payler v. Homersham, 4 M. & S. 423, 16 Rev.
Rep. 516.

22. Reed v. Tarbell, 4 Mete. (Mass.) 93;
Margetson v. Aitken, 3 C. & P. 338, 14

E. C. L. 597. See also supra, VIII, A, 2, c.

A note or bill assigned to a third party be-

fore the composition agreement is executed
will not be discharged. Farrington v. Hodg-
don, 119 Mass. 453; Fowler v. Perley, 14 Allen

[VIII, C, 3, a]
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worded as to include such claims.^ Moreover, when the agreement evinces a
clear intent that its operation shall be confined to certain claitns, those claims only
will be discharged.^ One who furnishes money to pay the composition is not a
creditor within the terms of the composition, and his claim will not be discharged.'^

b. Debts Omitted or Withheld. If the other creditors assent or acquiesce, a
creditor may compound validly for a part only of his claim,^^ and if the composi-
tion is void, because all do not join,^ or if the creditor is ignorant of the fraud

(Mass.) 18; Crawford v. Swearingen, 15

Ohio 264; Margetson v. Aitken, 3 C. & P.

338, 14 E. C. L. 597.

The claims of an accommodation maker
against the payee and indorsee of a note will

not be discharged by a composition of the
debts of either of the latter, to which the
maker is not a party. Thomas v. Liebke, 9

Mo. App. 424 [affirmed in 81 Mo. 675].

When notes which the creditor agrees to
deliver up are passed away before the com-
position, the court will not order them to be
delivered up. Clarke v. White, 12 Pet. (U. S.

)

178, 9 L. ed. 1040 [affirming 5 Craneh C. C.

(U. S.) 102, 29 Fed. Cas. No. 17,540].

23. Pierce v. Parker, 4 Mete. (Mass.) 80;
Crawford v. Swearingen, 15 Ohio 264; Bain
V. Cooper, 1 Dowl. N. S. 11, 11 L. J. Exch.
325, 9 M. & W. 701.

24. Coddington v. Davis, 1 N. Y. 186 [af-

firming 3 Den. (N. Y.) 16]; Lanyon v.

Davey, 12 L. J. Exch. 200, 11 M. & W. 218.

When a composition recites that the creditors

who become parties to it " release unto the

said " debtors " the several debts and sums
of money, written opposite to their respective

names in the schedules hereto annexed," no
other debts than those scheduled will be re-

leased, and parol evidence is inadmissible to

show that it was intended to include other

debts. Rice v. Woods, 21 Pick. (Mass.) 30.

Where the plaintiffs held both a secured claim
and an unsecured claim against the defend-

ant, and joined with other creditors of the
defendant in a composition agreement, in

which they all designated themselves as "gen-

eral creditors," and agreed to take from the

defendant a, certain consideration for their

respective claims, the amount of each of

which was stated, and the plaintiffs stated
only the amount of their unsecured claims,

it was held that the term " general creditors
"

meant " unsecured creditors," and that by ex-

ecuting the agreement the plaintiffs did not
release their secured claim. Noyes v. Chap-
man-Drake Co., 60 Minn. 88, 61 N. W. 901.

In Zoebisch v. Von Minden, 120 N. Y. 406, 24
N. E. 795, 31 N. Y. St. 499 [reversing 47 Hun
(N. Y.) 213, 13 N. Y. St. 349] the plaintiff,

holding claims against the defendant partly
secured by mortgage, signed a composition
agreement for the release of his unsecured
claims. The defendant's other secured cred-

itors did not sign this agreement, and it was
understood that the compromise extended
only to unsecured claims. Plaintiff and oth-
ers afterward executed to defendant a release
of all claims whatever, reciting that it was
in consideration of his fiompliance with the
agreement. Defendant did not pay or tender

[VIII, C, 3, a]

anything on the secured claims within the
specified time, and knew that plaintiff did
not intend to include them in the agreement
or release. On a subsequent settlement in

which the secured claims were included, a
mortgage was given to secure a balance foimd
due to plaintiff. It was held that it was
founded on a good consideration.

25. Holton 1-. Bent, 122 Mass. 278.
26. Britten i-. Hughes, 5 Bing. 460, 7 L. J.

C. P. 0. S. 188, 3 M. & P. 79, 15 E. C. L. 671;
Fennell v. Day [cited in Britten v. Hughes,
5 Bing. 460, 463, 7 L. J. C. P. 0. S. 188, 3

M. & P. 79, 15 E. C. L. 671].
Rule applied and illustrated.— The compo-

sition may be confined to unsecured claims.

Noyes r. Chapman-Drake Co., 60 Minn. 88,

61 N. W. 901; Zoebisch v. Von Minden, 120
N. Y. 406, 24 N. E. 795, 31 N. Y. St. 499 [re-

versing 47 Hun (N. Y.) 213, 13 N. Y. St.

349]. In Hartford, etc., Transp. Co. v. Hart-
ford First Nat. Bank, 46 Conn. 569, where a
creditor of an insolvent had with other cred-

itors signed an agreement to accept twenty-
five per cent upon their claims, the amount
of the creditors' claim being stated in con-

nection with its signature, and certain debts
being reserved, it was held that, in the ab-

sence of any proof of fraud on the other cred-

itors, a receipt afterward given by the cred-

itor for its percentage, and also parol evi-

dence, were admissible to show that the
amount for which the creditor signed the

composition was that of its unsecured claims,

and that the agreement was not intended to

apply to another secured claim. In Garnier
V. Papin, 30 Mo. 243, one creditor signed the
composition agreement, adding to his signa-

ture, " Provided I have the same endorsers for

$3,500," and surrendered notes amounting to

three thousand five hundred dollars. It was
held that he thereby reserved the right to sue
upon another note held by him and not in-

cluded in the three thousand five hundred
dollars, and that the indorsers on that note
were not released. A judgment creditor may
sign for the debt, but reserves the costs, to

be given to his attorney as compensation for

his services. Bobbins v. Alexander, 11 How.
Pr. (N. Y.) 100. In Averill v. Lyman, 18

Pick. (Mass.) 346, where a composition deed

referred to a schedule, and a creditor had
named one debt in the schedule, omitting an-

other secured debt, it was held that a release
" of all demands " referred to the scheduled

debt only, and not to the other; but the rul-

ing was limited strictly to the peculiar facta

of the case.

37. M. A. Seed Dry-Plate Co. v. Wunder-
lich, 69 Minn. 288, 72 N. W. 122.
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on whicli liis demand is founded,^ acceptance of the composition on the debts

included will not prevent recovery on the amount not included.

D. On Collateral Securities— l. When Will Be Released, "When a com-
position amounts to a release of the debts compounded those debts are extin-

guished, and the creditors who enter into the agreement lose the right to retain

or enforce any liens, equities, or collateral securities they may hold from the

debtor, which revert at once to the latter, since to allow one creditor to retain and
enforce such liens or securities would be a fraud npon the others.^' A judgment
creditor^ or mortgagee ^^ who releases cannot enforce his judgment or mortgage
thereafter, and a lien creditor who relies upon his lien cannot have the benefit of

the composition.^^

2. When Will Not Be Released. A creditor may, however, retain his lien,

equity, or security, if the others assent, and consequently may reserve his right to

enforce such lien, equity, or security, as a condition of entering into the compo-
sition, if the reservation is made known to the other creditors ; ^ and it would

28. Russell v. Rogers, 10 Wend. (N. Y.)

473, 25 Am. Dec. 574, 15 Wend. (N. Y.) 351.

29. Robinson v. Striker, 47 Hun (N. Y.)
546 [affirmed in 113 N. Y. 635, 20 N. E. 878,

22 N. Y. St. 994] ; Cowper v. Green, 10 L. J.

Exch. 346, 7 M. & W. 633 ; Mackenzie v. Mac-
kenzie, 16 Ves. Jr. 372; City Bank v. McDou-
gall, 17 New South Wales 14. And see 4 So.

L. Rev. 805.

Rule applied.—^Consequently the surrender

of a collateral security after or as part of a
composition is no consideration for a parol

promise to pay the balance of the debt over

the composition. Cowper v. Green, 10 L. J.

Exch. 346, 7 M. & W. 633. See also Robin-
son V. Striker, 47 Hun (N. Y.) 546 [af-

firmed in 113 N. Y. 635, 20 N. E. 878, 22
N. Y. St. 994]. When a composition deed

between a debtor and his creditors provides

that those who come in under it shall thereby

release their debts, » lien creditor cannot
realize his lien and prove for the difference,

but if he elects to take the benefit of the deed

must first give up the property on which he

claims the lien. Buck v. Shippam, 10 Jur.

581, 15 L. J. Oh. 356, Phil. Ch. 694, 19 Eng.

Ch. 694 [affirming 8 Jur. 567, 13 L. J. Ch.

391, 14 Sim. 239, 37 Eng. Ch. 239]. A cred-

itor who has received the composition cannot,

after the lapse of ten years, repay it and
claim the benefit of a security that has then

fallen in. Pfleger v. Bro^vne, 28 Beav. 391.

30. Chicago, etc.. Land Co. v. Peek, 112

111. 408; Crawford v. Krueger, 201 Pa. St.

348, 50 Atl. 931; Evans v. Jones, 3 H. & C.

423, 11 Jur. N. S. 784, 34 L. J. Exch. 25, 11

L. T. Rep. N. S. 636. See also supra, VIII,

A, 2, d.

31. CuUingworth v. Loyd, 2 Beav. 385, 4

Jur. 284, 9 L. J. Ch. 218, 17 Eng. Ch. 385.

32. Gould V. Robertson, 4 De G. & Sm.
509; Brandling v. Plummer, 27 L. J. Ch. 188,

6 Wkly. Rep. 117.

33. Wakefield v. Georgetown First Nat.

Bank, 19 Ky. L. Rep. 426, 40 S. W. 921;

Lehigh Coal, etc., Co. v. Hibbs, 2 Wkly. Notes

Cas. (Pa.) 96; Powles v. Hargreaves, 3 De G.

M. & G. 430, 2 Eq. Rep. 162, 17 Jur. 1083, 23

L. J. Ch. 1, 2 Wkly. Rep. 21, 52 Eng. Ch.

336; Lee v. Lockhart, 1 Jur. 769, 3 Myl. & C.

302, 14 Eng. Ch. 302; Bryan v. Christie, 1

Stark. 329, 2 E. C. L. 129. And see Forsyth
Comp. 126; 4 So. L. Rev. 805, 806.

Applications of rule.— When the first cred-

itor to sign adds to his signature the words
" without prejudice to the securities which
I hold," and the other creditors sign under
his name, the execution of the composition
will not release the securities held by the first

creditor. Duffy v. Orr, 5 Bligh N. S. 620, 5

Eng. Reprint 449, 1 CI. & F. 253, 6 Eng.
Reprint 912. When a composition agreement
stipulates that the creditors do not waive
any lien either of them may have upon the
property assigned, the creditors will be pre-

sumed to have inquired as to the condition

of the property and the liens to which it is

subject, and in order to avoid such an agree-

ment it must be proved that active fraud was
practised upon the creditors. Nicolai v. Lyon,
8 Greg. 56. In Squire v. Ford, 9 Hare 47, 15

Jur. 619, 20 L. J. Ch. 308, 41 Eng. Ch. 47, a
deed conveying the real and personal estate

of a debtor to trustees for the benefit of his

creditors contained a covenant by the cred-

itors that it should operate and Inure, and
might be pleaded in bar, as a good and effec-

tual release and discharge of all and all man-
ner of actions, suits, bills, bonds, writings,

obligations, debts, duties, judgments, extents,

executions, claims, and demands, both at law
and in equity, which they or any of them
had or might have against the debtor or his

estate or effects, for or by reason of all or any
of the debts or engagements to them respect-

ively due or owing by him ; such covenant not
to destroy any mortgage, pledge, lien, or
other specific security which any creditor pos-

sessed. It was held, upon the construction
of the entire deed, that the general words
used did not have the effect of releasing a '

judgment previously obtained by one of the
creditors who executed the deed, so as to

affect the priority of the creditor as between
himself and a judgment creditor who was
not a party to the deed, or so as to preclude
the judgment creditor who executed the deed
from enforcing the right which the judgment
gave him as against the estate vested in the
trustees.

[VIII, D, 2]
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seem that a composition will not aftect a collateral security given by a third per-
son, who does not enter into the composition.^ If the comj)osition agreement
does not amount to a release it will not affect the right of a secured creditor to
realize on his lien or security, in addition to the composition ; ^ and a creditor who
does not compound need not notify the others that he holds securities of the debtor.^

E. Pleading' and Proof of Composition— l. Pleading.^^ At common law
a composition need not be specially pleaded in an action of assumpsit, but may
be given in evidence under the general issue,^ although under the code system of
California it has been held that it must be pleaded specially, and cannot be given
in evidence under a plea of accord and satisfaction.^' But in pleading a compo-
sition specially it is not suiBcient as a general rule to aver the fact of composition
alone, but the debtor must also set forth the terms of the composition ^ and aver
compliance with all conditions precedent,^' and payment or performance or tender,

A creditor who wishes to retain the benefit
of his security must either hold himself aloof
from the other areditors, or distinctly com-
municate with them on the subject, if he acts
in common with them. In Culling^vorth v.

Loyd, 2 Beav. 385, 4 Jur. 284, 9 L. J. Ch.
218, 17 Eng. Ch. 385, a debtor entered into
negotiations for a composition with his cred-

itors, but there did not appear to have been
any general meeting, or any agreement en-

tered into by them generally. One of the
creditors stipulated that in addition to the
amount of the composition he should have the
benefit of an equitable mortgage (by deposit
of title deeds) which he held. He accepted
the composition, but did not execute the com-
position deed until after his equitable mort-
gage had been transferred by deed into a
ilegal mortgage on the same premises. He
ithen executed the composition deed, by which
"he purported to release the debtor altogether,

without any reservation of the mortgage;
and another creditor subsequently executed
the dsed. The stipulation that the benefit of
the mortgage should be retained was not com-
municated to the other creditors; but there
was no fraudulent concealment. It was held
that the creditor could not retain the mort-
gage in addition to the amount of the com-
position and must pay the debtor the pur-
chase-money received from a, sale under a
power of sale in the mortgage.
The creditor need not disclose the extent

of his security; the fact that the reservation
is made known to the others is sufficient.

Henderson v. Macdonald, 20 Grant Ch.
(U. C.) 334.

Doubtful agreement.— When in a composi-
tion by a surety indemnified by a deed of
trust, the creditors reserve the right to en-
force their claims against all others bound
for the same debts, but discharge the surety
absolutely, and it is left doubtful by the
agreement which party shall have the benefit
of the deed of trust, the trust fund should be
divided fro rata among the creditors, with-
out regard to the arrangements made by some
of them with their sureties. Wiswall «.

Potts, 58 N. C. 184.

34. See Continental Nat. Bank v. Me-
Geoch, 92 Wis. 286, 66 N. W. 406. When,
prior to the release of the principal debtor,

[VIII, D, 2]

a surety has paid part of the debt and gives
a security for the remainder, the creditor,

notwithstanding the release, will retain his
right against the surety, in the absence of
any evidence to the contrarv. Hall v. Hutch-
ons, 3 L. J. Ch. 45, 3 Myl. & K. 426, 10 Eng.
Ch. 426.

35. In Thomas v. Courtnay, 1 B. & Aid. 1,

the creditors of an insolvent agreed by an in-

strument not under seal, that they would ac-

cept in full satisfaction of their debts twelve
shillings in the pound, payable by instal-

ments, and would release the debtor from all

demands. One of the creditors who signed
for the full amount of his debt held at the
time as a security for part a bill of exchange
drawn by the debtor and accepted by a third
person; the money due on this bill having
been paid subsequently by the accepter, it

was held that the creditor might retain it, as
the composition agreement did not contain
any stipulation for the surrender of securi-

ties, and did not have the effect of extin-

guishing the debt.

36. In re Thorn, 2 Pa. St. 331.

37. See, generally. Pleading.
38. Bartleman v. Dojiglass, 1 Cranch

C. C. (U. S.) 450, 2 Fed. Cas. No. 1,073;
Browne v. Stackpole, 9 N. H. 478.

But if a composition is not pleaded in bar
it cannot be availed of to set aside an ex-

ecution. Whitmore v. Wakerley, 3 H. & C.

538, 11 Jur. N. S. 182, 34 L. J. Exch. 83,

11 L. T. Eep. N. S. 683, 13 Wkly. Rep. 350.

Nor can it be set up as a defense to a suit on
the judgment. Ellis v. McHenry, L. R. 6 C. P.

228, 40 L. J. C. P. 109, 23 L. T. Rep. N. S.

861, 19 Wkly. Rep. 503.

39. Smith v. Owens, 21 Cal. 11.

40. Taylor v. Farmer, 81 Ky. 458.

41. Falconbury v. Kendall, 76 Ind. 260;
Lower v. Clement, 25 Pa. St. 63; Rosling v.

Muggeridge, 4 D. & L. 298, 16 L. J. Exch. 38,

16 M. & W. 181. And see 4 So. L. Rev. 839.

But see Mathews v. Taylor, 5 Jur. 321, 2
M. & G. 667, 3 Scott N. R. 52, 40 E. C. L.

797. A plea that only one came in, when the

composition required that all should join, is

insufficient. Keay v. Richardson, 2 C. M. & R.
422, 1 Gale 219, 4 L. J. Exch. 236, 5 Tyrw.
931. A plea of composition which does not
aver that the creditor agreed to take it or
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or facts sufficient to excuse performance or tender,*^ unless the agreement con-

tains an absolute release.''^ A plea of an agreement to accept a composition is no
defense without a further averment that the composition was accepted ^ and that

it was accepted in satisfaction of the debt.*^

2. Proof. The proof must correspond with the allegations of the plea or the

defense will be insufficient ; " and the debtor will be bound by the case he has

averred and cannot set up another at the trial.^''

F. Payment of Expenses of Carrying- on Business. When a composi-
tion agreement provides that the business shall be carried on by the debtor or a

third party for the benefit of the creditors, the expenses of carrying on the busi-

ness must be paid before the creditors are entitled to receive any part of the pro-

ceeds ;
^ and a provision for the payment of such expenses if inserted in the

composition agreement will not invalidate it.*'

IX. RIGHTS AND LIABILITIES OF SURETY FOR COMPOSITION.

A. Rights. A surety for the payment of the composition may recover from
the debtor whatever he is forced to pay in respect of the composition and may
prove the same against the estate of the debtor in bankruptcy or insolvency.^

acted under it is bad. Tuck v. Tooke, 9

B. & C. 437, 7 L. J. K. B. 0. S. 282, 4
M. & E. 393, 17 E. C. L. 200 [afflrming 4
Bing. 224, 5 L. J. C. P. 0. S. 157, 12 Moore
C. P. 435, 13 E. C. L. 478]. In Cutter v.

Eeynolds, 8 B. Men. (Ky.) 596, a, plea of

composition which averred that the plaintiflf

agreed to take the composition if the east-

ern creditors would also take it, was held in-

sufficient without averments that the debtor
was in embarrassed circumstances and that
the eastern creditors had made a like agree-

ment.
42. Kentucky.— Taylor v. Farmer, 81 Ky.

458.

Michigcm.— Whittemore v. Stephens, 48
Mich. 573, 12 N. W. 858.

New York.— Warburg v. Wilcox, 2 Hilt.

(N. Y.) 118, 7 Abb. Pr. (N. Y.) 336.

Ohio.— Hardman v. Cincinnati, etc., K.
Co., 9 Ohio Dee. (Reprint) 578, 15 Cine. L.

Bui. 164.

Pennsylvania.— Lower v. Clement, 25 Pa.

St. 63.

England.— Fessard v. Mugnier, 18 C. B.

N. S. 286, 11 Jur. N. S. 283, 34 L. J. C. P.

126, 11 L. T. Rep. N. S. 635, 13 Wkly. Rep.

388, 114 E. C. L. 286; Rosling v. Muggeridge,
4.D. & L. 298, 16 L. J. Exch. 38, 16 M. & W.
181; Evans v. Powis, 1 Exch. 601, 11 Jur.

1043; Hazard v. Mare, 6 H. & N. 434, 30
L. J. Exch. 97, 5 L. T. Rep. N. S. 743, 9

Wkly. Rep. 252; Lowe v. Eginton, 7 Price

604.

And see 4 So. L. Rev. 839.

A plea of a binding agreement to accept a
composition, coupled with an averment of

tender, is sufficient. Garrod v. Simpson, 3

H. & C. 395, 11 Jur. N. S. 227, 34 L. J. Exch.
70, 11 L. T. Rep. N. S. 777, 13 Wkly. Rep.
460.

43. Hart v. Smith, L. R. 4 Q. B. 61, 9

B. & S. 543, 38 L. J. Q. B. 25, 19 L. T. Rep.

N. S. 419, 17 Wkly. Rep. 158.

44. Heathcote v. Crookshanks, 2 T. R. 24.

A plea that plaintiff agreed with defendant
and others to execute a composition deed
should also aver payment or tender. Lowe v.

Eginton, 7 Price 604. In Watkinson v.

Inglesby, 5 Johns. (N. Y.) 386, a defendant
pleaded puis darrein continuance that he to-

gether with another being indebted to the
plaintiff and several others, agreed to assign

all their stock in trade and outstanding
debts to the plaintiff and their other cred-

itors, tvho agreed to accept the same in full

satisfaction of their respective debts, and
averred that he and his co-debtor did deliver

all their stock in trade and assigned all the
debts due to them for the use and benefit of

the plaintiff and their other creditors, which
delivery of stock and assignment of debts

were received in full satisfaction by the plain-

tiff and the other creditors. This was held to

be a good plea of accord and satisfaction.

45. Hall V. Flockton, .16 Q. B. 1039, 15

Jur. 600, 20 L. J. Q. B. 201,71 E. C. L. 1039

[affirming 19 L. J. Q. B. 1] ; Brunskill v.

Metcalf, 2 U. C. C. P. 431.

46. Brown v. Dakeyne, 11 Jur. 39; Bruns-
kill V. Metcalf, 3 U. C. C. P. 143; Foster v.

Bettes, 5 U. C. Q. B. 599. See Brunskill v.

Metcalf, 2 U. C. C. P. 431.

47. Whiteside v. Hyman, 10 Hun (N. Y.)

218; Tuck v. Tooke, 9 B. & C. 437, 7 L. J.

K. B. O. S. 282, 4 M. & R. 393, 17 E. C. L.

200 [affirming 4 Bing. 224, 5 L. J. C. P. 0. S.

156, 12 Moore C. P. 435, 13 E. C. L. 478].

48. For example where one of the members
of a debtor partnership is appointed to carry
on the business and to pay the creditors out

of the proceeds. Karn v. Blackford, (Va.

1894) 20 S. E. 149.

49. Fitzpatrick v. Bourne, L. R. 3 Q. B.

446, 9 B. & S. 157, 34 L. J. Q. B. 266, 18 L. T.

Rep. N. S. 731, 16 Wkly. Rep. 849. See also

Karn v. Blackford, (Va. 1894) 20 S. E. 149.

50. Em p. Gilbey, 8 Ch. D. 248, 47 L. J.

Bankr. 49, 38 L. T. Rep. N. S. 728, 26 Wkly.
Rep. 768.

[IX, A]
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But he cannot come into tlie composition as a creditor ^' nor can he compel a
creditor in case of breach to elect whether he will carry out the composition in
toto or reject it in totoF'

B. Liabilities. A surety for the payment of the composition (or an indorser

of the composition notes, who stands in the same position as a surety) will not be
discharged from his undertaking so long as the terms of the composition are com-
plied with, except as may be provided by the agreement itself.^

C. Release From Liability. Any change in the terms of the composition,^*

any breach thereof or any fraudulent practice which materially affects the surety

will release him from liability as to creditors who are aware of the breach or

fraud,^^ although not as to creditors who are ionajide ignoi-ant thereof.^^

X. EFFECT OF MISTAKE.

In the absence of fraud or misrepresentations neither the debtor nor the

creditor can rescind or set aside a composition for mistake either of law ^^ or of

51. See Holton v. Bent, 122 Mass. 278.

53. Eae p. Gilbey, 8 Ch. D. 248, 47 L. J.

Bankr. 49, 38 L. T. Rep. N. S. 728, 26 Wkly.
Rep. 768.

53. Glegg V. Gilbey, 2 Q. B. D. 6, 46 L. J.

Q. B. 7, 35 L. T. Rep. N. S. 761, 25 Wkly.
Rep. 42 [affirmed in 2 Q. B. D. 209, 46 L. J.

Q. B. 325, 35 L. T. Rep. N. S. 927, 25 Wkly.
Rep. 311].

But when the surety, on delivering the com-
position notes to the trustees, notifies the

latter not to give them to a particular cred-

itor, that creditor cannot maintain detinue

against the surety. Latter v. White, L. R.

5 H. L. 578, 41 L. J. Q. B. 342 [affirming

25 L. T. Rep. N. S. 658, 19 Wkly. Rep. 1149].

54. If a creditor holding a composition
bond, by an agreement with the debtor for a
valuable consideration, without the knowl-
edge or consent of the surety, materially
changes the terms of the contract of indebt-

edness, he thereby releases the surety.

Bailey v. Boyd, 75 Ind. 125.

55. In Johnson v. Baker, 4 B. & Aid. 440,

23 Rev. Rep. 338, .6 E. G. L. 551, before ex-

ecuting a. deed of composition it was agreed
in the presence of the surety that the deed
should be void if all the creditors did not sign.

At the same interview the surety subsequently
executed the deed in the usual way, saying
nothing at the time of execution about the con-

dition that all should sign; and the deed was
delivered to one creditor to get the signa-

tures of the rest. It was held that this was
equivalent to a delivery of the deed in escrow,
and as all the creditors did not sign it the
surety was not bound. In Doughty v. Sav-
age, 28 Conn. 146, a composition agreement
contained a stipulation that it should not be
binding unless signed by all the creditors.

The composition notes, indorsed by the de-

fendant as surety for the debtor, were de-

livered to the plaintiffs under this agreement.
The agreement was not in fact signed by all

the creditors, but this fact was not known to
the surety when he indorsed the notes. It

was further agreed between the plaintiffs and
the debtor, as a condition of their signing the

[IX, A]

composition agreement, that the debtor should
assume and include in the indebtedness which
was the basis of the composition, a debt due
them from another party for which he was
not liable, and that he should give his note
for the balance of the indebtedness not cov-

ered by the composition notes. This agree-

ment was also unknown to the surety. It

was held that in both these particulars the

agreement was a fraud upon the surety, of

which he could take advantage in an action
brought upon the notes indorsed by him.
After a waiver of strict performance, a

creditor cannot sue for the original debt,

since that would be a fraud upon a surety
for the composition, who must be supposed
to become a party to the composition on the

faith that the debt is discharged, and relying

on that discharge as furnishing him the means
for his indemnity. Dauchy v. Goodrich, 20

Vt. 127.

56. In Whittemore v. Obear, 58 Mo. 280,

a composition agreement between creditors,

the debtor, and a surety for the composition,

provided that the surety should indorse cer-

tain notes of the debtor, provided that all

creditors to amounts exceeding two hundred
dollars should sign. It was held that it was
the duty of the surety to see to it that all

such creditors had signed the agreement ; that

his indorsement of the note as to a creditor

who was ignorant of any failure in the ful-

filment of the condition or its procurement

by fraud was a waiver of that condition, that

he could not avail himself of such failure

or fraud against such creditor, and that even
if the creditor was aware of such failure or

fraud and chose to waive the objection it

did not lie in the mouth of the surety to

set it up as a, defense.

57. The acceptance of a composition under
a, deed void under the bankruptcy act binds,

and the creditor cannot recover the balance

over the composition, since he acted under a

mistake of law. Kitchin r. Hawkins, L. R.

2 0. P. 22, 12 Jur. N. S. 928, 15 L. T. Rep.
N. S. 185, 15 Wkly. Rep. 72. In Howland r.

Grant, 26 Can. Supreme Ct. 372, upon de-
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fact ;
^ and the debtor cannot recover back a portion of the sum paid under the

composition on the ground of an alleged mistake as to his liability, especially

when he has made a full and careful investigation of his affairs prior to com-
pounding and paying.^' But when the creditor has made overcharges in settling

the account under the composition the debtor may recover the amount paid
because of such overcharges by a bill for an accounting ;

** and if by mistake
he pays the whole amount of the debt under a fifty per cent composition, suppos-
ing the debt to be twice its real amount, he can recover half of the amount so

paid.''

XL Effect of fraud and misrepresentation.

A. In General— l. Of debtor— a. Generally. The policy of the law
demands the utmost good faith on the part of the debtor in effecting a com-
position ; and any fraud, misrepresentation, concealment, or suppression practised

by him with respect to any material fact will vitiate the composition and entitle

a creditor injured thereby to treat it at his option as null and void, at any time
within the statute of limitations.'^ The mere receipt of part or even of all of the

benefit of the composition will not validate the transaction, for a composition

fault in the performance of the provisions

of a deed of composition a new arrangement
was made respecting the realization of a,

debtor's assets and their distribution, to

which all the executing creditors appeared to

have assented. It was held that a creditor

who had benefited by the realization of the
assets and by his action had given the body
of the creditors reason to believe that he had
adopted the new arrangement, could not re-

pudiate the transaction upon the ground that

the new arrangement was not fully under-

stood, without at least a surrender of the

advantage he had received through it.

58. Chicago, etc., E. Land Co. v. Peck, 112

111. 408; Johnson v. Parker, 34 Wis. 596;
Cleaveland v. Richardson, 132 U. S. 318, 10

S. Ct. 100, 33 L. ed. 384 ; Clarke v. White, 12

Pet. (U. S.) 178, 9 L. ed. 1046 laffirming 5

Cranch C. C. (U. S.) 102, 29 Fed. Cas. No.
17,540]. See also infra, XV.

59. Jones v. Wright, 71 111. 61.

60. Pike V. Dickinson, L. R. 7 Ch. 61, 41

L. J. Ch. 171, 25 L. T. Hep. N. S. 579, 20

Wkly. Rep. 81 [affirming L. R. 12 Eq. 64].

61. Trecy v. Jefts, 149 Mass. 211, 21 N. E.

360.

62. Connecticut.— Huntington v. Clark, 39

Conn. 540.

Georgia.— Wooir-aS v. Saul, 70 Ga. 271.

Illinois.— nefi&T v. Cahn, 73 111. 296.

Indiana.— Seving v. Gale, 28 Ind. 486.

Maryland.— Jackson v. Hodges, 24 Md. 468.

Massachusetts.— Cobb v. Togg, 166 Mass.

466, 44 N. E. 534.

Missouri.— Enneking v. Stahl, 9 Mo. App.
390.

New Hampshire.— Blodgett v. Webster, 24
X. H. 91; Pierce v. Wood, 23 N. H. 519;

Browne v. Stackpole, 9 N. H. 478.

New Torh.— Almon v. Hamilton, 100 N. Y.

527, 3 N. E. 580 [affirming 30 Hun (N. Y.)

88]; Graham v. Meyer, 99 N. Y. 611, 1 N. E.

143; Whiteside v. Hyman, 10 Hun (N. Y.)

218; Babcock v. Dill, 43 Barb. (N. Y.) 577;

Smith V. Salomon, 7 Daly (N. Y.) 216; Bax-
ter V. Hebberd, 5 N. Y. St. 854; Dolsen v.

Arnold, 10 How. Pr. (N. Y.) 528; Irving v.

Humphrey, 1 Hopk. Ch. (N. Y.) 284.

Pennsylvania.— Stuart v. Blum, 28 Pa. St.

225; Carter v. Connell, 1 Whart. (Fa.) 392.

Texas.—Grabenheimer v. Blum, 63 Tex.
369.

Vermont.— Richards v. Hunt, 6 Vt. 251, 27
Am. Dec. 545.

Wiscotisin.— Ball v. McGeoch, 81 Wis. 160,

51 N. W. 443.

United States.— Armstrong v. Mechanics'
Nat. Bank, 6 Biss. (U. S.) 520, 1 Fed. Cas.

No. 545; Phettiplace v. Sayles, 4 Mason
(U. S.) 312, 19 Fed. Cas. No. 11,083; Elfelt

V. Snow, 2 Sawy. (U. S.) 94, 8 Fed. Cas. No.
4,342, 6 Nat. Bankr. Reg. 57.

England.— Mallalieu v. Hodgson, 16 Q. B.

689, 15 Jur. 817, 20 L. J. Q. B. 339, 71
E. C. L. 689; Wood v. Barker, L. R. 1 Eq.
139, 11 Jur. N. S. 905, 35 L. J. Ch. 276, 13
L. T. Rep. N. S. 318, 14 Wkly. Rep. 47; Lewis
V. Jones, 4 B. & C. 506, 8 D. & R. 567, 3 L. J.

K. B. 0. S. 270, 10 E. C. L. 679; Wenham
V. Fowle, 3 Dowl. P. C. 43; Monger v. Kett,
12 Mod. 558; Vine v. Mitchell, 1 M. & Rob.
337; Cooling v. Noyes, 6 T. R. 263.

Canada.—^Girard v. Hall, 1 L. C. L. J. 58.

And see Ga. Code (1895), § 2692; Forsyth
Comp. 27 ; 4 So. L. Rev. 658 ; 17 Centr. L. J.

305 ; and 10 Cent. Dig. tit. " Compositions
with Creditors," § 18 et seq.

What misrepresentations will avoid a com-
position.— A false representation that all will
sign if one does, on the faith of which that
one signs, will release him from the composi-
tion. Cooling V. Noyes, 6 T. R. 263. The
concealment of the existence of a partnership
is a fraud that will vitiate a composition by
one partner. Carter v. Connell, 1 Whart.
(Pa.) 392. Evidence that a partner, to in-

duce a creditor to sign the composition agree-
ment, had represented to him that the assets
of the debtor firm would not pay more than

[XI, A, 1, a]
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fraudulent in its inception can be validated only by tlie receipt of a new con-
sideration, and the receipt of the composition money or securities is not such a
consideration, nor will it constitute a waiver of the fraud.*^ A prior conveyance
in fraud of creditors will invalidate a composition," and the debtor will be com-
pelled, to make good his representations at tlie option of the creditors.^

b. Representations as to Affairs or Assets. Misrepresentation or suppression

by the debtor of any material fact in stating the condition of his affairs, the

amount of his property, his debts, etc., will avoid the composition ; "' and although

lifty cents on the dollar, that in fact a sur-

plus remained after that payment, and that

the partner confessed that he had secreted

goods and kept two sets of books, one of

which was afterward destroyed, is sufficient

to raise the question for the jury as to

whether or not the composition was procured

by fraud. Smith v. Salomon, 7 Daly (N. Y.)

216.

What misrepresentations will not avoid a
composition.— A misrepresentation as to the

legal effect of a deed or as to a condition

not inserted in the deed will not avoid the

composition. Lewis v. Jones, 4 B. & C. 506,

8 D. & R. 567, 3 L. J. K. B. 0. S. 270, 10

E. C. L. 679. See Smith v. Stone, 4 Gill & J.

(Md.) 310. The mere fact that the debtor

has made a previous assignment of property,

which would be fraudulent as to creditors, if

known to the creditor, or if not intended to

mislead him, will not vitiate the composition.

Phettiplace v. Sayles, 4 Mason (U. S.) 312,

19 Fed. Gas. No. 11,083. The fact that after

a composition by a firm was effected one
partner declared that the firm would make
ten thousand dollars by the composition will

make no difference as to its validity, if there

was no misrepresentation or concealment of

any material fact to induce signing. Renard
V. Tuller, 4 Bosw. (N. Y.) 107. A composi-
tion will not be set aside in the absence of

any proof of false representations or fraud
except the omission of the debtor to inform
his creditors that he had held the title to

certain houses and lots, and had made a gift

of them to another. Jackson v. Miner, 101
111. 550. Where a creditor is induced to join

the composition by a representation that no
person had received any other thing than the
composition, the fact that a promissory note
in excess of the composition rate was given
to another creditor will not vitiate the com-
position, when that note has been adjudged
void in an action thereon, since the creditor

has suffered no injury. Bartlett v. Blaine,

83 111. 25, 25 Am. Eep. 346. A partial fail-

ure in the arrangement on the faith of which
the creditors execute the deed will not avoid
the composition. Matthewson v. Henderson,
15 U. C. C. P. 90. In Page v. Bent, 2 Mete.
(Mass.) 371, it was held that when a defend-

ant sets up the plaintiff's release of the de-

mand in suit, and the plaintiff seeks to avoid
the release on the ground that he was in-

duced to make it by the misrepresentations

of the defendant concerning his assets, etc.,

the burden of proof is on the plaintiff, and
he must show that such misrepresentations

[XI, A, I, a]

were intentional, as unintentional misrepre-

sentations in such a case will not render the
release void.

63. Stuart v. Blum, 28 Pa. St. 225.

But a creditor who has accepted a note
with surety for the composition cannot, after
the payment of the note, repudiate the com-
position and sue for the balance of his debt,

on the ground of a fraud of which he knew
when he accepted payment of the note. Bower
V. Metz, 54 Iowa 394, 6 N. W. 551.

64. Blodgett v. Webster, 24 N. H. 91;
Reynolds v. French, 8 Vt. 85, 30 Am. Dec.

456; Richards v. Hunt, 6 Vt. 251, 27 Am.
Dec. 545. Unless the creditor knew of the

fraudulent conveyance when he entered into

the composition. Clarke v. White, 12 Pet.

(U. S.) 178, 9 L. ed. 1046 [affirming 5 Cranch
C. C. (U. S.) 102, 29 Fed. Cas. No. 17,540].

65. In Fraser v. Sutherland, 2 Grant Ch.

(U. C.) 442, a debtor, in order to effect a
composition with his creditors, offered them
a mortgage on certain property, which prop-

erty he represented as belonging to another
person who desired to assist him. The cred-

itors accepted the offer and took the mort-

gage, but afterward discovered that before it

was executed the debtor had obtained a con-

veyance of the property to himself. It was
held that under the circumstances the con-

veyance was subject to the mortgage.

66. Georgia.— Woodruff v. Saul, 70 Ga.

271; Ga. Code (1895), § 2692.

Illinois.— Hefter r. Cahn, 73 111. 296.

Indiana.— Seving v. Gale, 28 Ind. 486.

Maryland.— Jackson v. Hodges, 24 Md. 468.

Missouri.— Enneking v. Stahl, 9 Mo. App.
390.

New Hampshire.— Blodgett v. Webster, 24

N. H. 91.

New York.— Whiteside v. Hyman, 10 Hun
(N. Y.) 218; Dolsen v. Arnold, 10 How. Pr.

(N. Y.) 528.

^Yisconsin.— Ball v. McGeoch, 81 Wis. 160,

51 N. W. 443.

United States.— Armstrong v. Mechanics'

Nat. Bank, 6 Biss. (U. S.) 520, 1 Fed. Cas.

No. 545.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 18 et seq.

The concealment of assets is a, fraud upon
the creditors. Armstrong v. Mechanics' Nat.

Bank, 6 Biss. (U. S.) 520, 1 Fed. Cas. No.

545. If the debtor leaves the creditor under

a false impression as to the extent of his

estate the creditor can sue for the balance

of his debt. Vine v. Mitchell, 1 M. & Rob.

337. In Wenham v. Fowle, 3 Dowl. P. C. 43,
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he is not required to disclose his financial condition unless asked, so long as he
does nothing to mislead, and the composition cannot be assailed solely on the
ground of failure to make such disclosure,*'' yet, if the duty of making such dis-

closure is cast upon him by circumstances, he must make a full and fair statement
or the composition will not be permitted to stand against objections."^ But a mere
statement of opinion as to his pecuniary condition and the state of his property

at a time of financial distress is not such a misrepresentation as will invalidate a

composition."'

e. Fraud of Agent of Debtor. The fraud or misrepresentations of the debt-

or's agent will avoid the composition equally with that of the debtor himself,™

and the fraud of a partner will vitiate a composition by the firm.''

d. Creditor Must Be Misled. In order to avoid a composition on the ground
of fraud or misrepresentation by the debtor it must appear that the creditor who
assails it was misled thereby, and thereby induced to join in the agreement ;

™ and
fraud practised on other creditors will not invalidate the composition as to those

not affected by it.'* And if one compounds a debt with a full knowledge of all

the facts, acting at arm's length upon his own judgment, he must abide the con-

sequences. Neither fraud nor mistake can be imputed to such an agreement.'*

e. Effect of Creditor's Fraud. The fact that the creditor who assails the

there was an express provision in the deed
of composition that it should be void if the
debtor should conceal any personal estate or

should not convey to the trustees all his

realty.

67. Graham v. Meyer, 99 N. Y. 611, 1

N. E. 143.

A composition with a firm cannot be as-

sailed merely because the agent of the firm

to effect the composition omitted to disclose

the financial ability of one partner to pay
the debts of the firm. Cleaveland v. Richard-

son, 132 U. S. 318, 10 S. Ct. 100, 33 L. ed.

384.

68. Hefter v. Cahn, 73 111. 296; Seving v.

Gale, 28 Ind. 486; Armstrong v. Mechanics'

Nat. Bank, 6 Biss. (U. S.) 520, 1 Fed. Cas.

No. 545.

If the debtor furnishes a statement of his

afiairs as the basis of the composition he is

answerable for its truth. Irving v. Hum-
phrey, 1 Hopk. Ch. (N. Y.) 284.

When the debtor represents that he will

have " some means " left after paying his

creditors forty-five cents on the dollar, it is

not to be presumed that such expression was

understood by the creditors as meaning that

the debtor would have more "means" by

half than he was paying his creditors. El-

felt V. Snow, 2 Sawy. (U. S.) 94, 8 Fed. Cas.

No. 4,342, 6 Nat. Bankr. Reg. 57.

69. Denny v. Gilman, 26 Me. 149. In Con-

tinental Nat. Bank v. McGeoch, 92 Wis. 286,

66 N. W. 606, a statement made by the re-

ceiver of an insolvent firm to its creditors

on the board of trade soon after he had taken

charge of its affairs, in which he said that

he found such afliairs in great confusion, but

gave his estimate of assets, liabilities, etc.,

and presented and urged the acceptance of the

proposition for a settlement at fifty cents on

the dollar, was held not to have been false

or fraudulent so as to invalidate the settle-

ment.

[30]

70. Cobb V. Fogg, 166 Mass. 466, 44 N. E.

534; Laird v. Campbell, 100 Pa. St. 159.

See also 4 So. L. Rev. 661; 17 Centr. L. J.

305. A debtor is responsible for the false

representations or concealments of his agent,

although made innocently and without his

knowledge, if he (the debtor) was aware of

the real state of the facts at the time. El-

felt V. Snow, 2 Sawy. (U. S.) 94, 8 Fed. Cas.

No. 4,342, 6 Nat. Bankr. Reg. 57.

71. Smith'!;. Salomon, 7 Daly (N. Y.) 216.

See also Baxter v. Hebberd, 5 N. Y. St. 854.

72. Nicolai v. Lyon, 8 Oreg. 56. To avoid

a composition on the groimd of fraud, it must
appear that the creditors or their agent re-

lied on the truth of the debtor's representa-

tions concerning the facts on which the com-
position was based, and that acceptance of the

composition was induced by such reliance.

Lichtenstein v. Loewnstein, 2 Tex. Unrep. Cas.

73. Clarke v. White, 12 Pet. (U. S.) 178,

9 L. ed. 1046 [afflrming 5 Cranch C. C. (U. S.)

102, 29 Fed. Cas. No. 17,540] . See also Hun-
tington V. Clark, 39 Conn. 540. When a
creditor who has been defrauded into joining

a composition sues for and recovers his full

claim, that fact will not invalidate the com-
position as to others who are not affected by
the fraud, merely because the equality be-

tween them is destroyed. Cheveront v. Tex-
tor, 53 Md. 295. In such event the composi-
tion is void as to the defrauded creditor, and
the case stands as if he had never entered

into it; and as the principle of equality ap-

plies only between those who enter a compo-
sition, it has no application to such facts.

A finding by the jury that one creditor has

been defrauded, in a suit brought by him, does

not conclusively establish that others have

been. Cheveront v. Textor, 53 Md. 295.

74. Clarke v. White, 12 Pet. (U. S.) 178,

9 L. ed. 1046 [affirming 5 Cranch C. C.

(U. S.) 102, 29 Fed. Cas. No. 17,540].

[XI, A, 1, e]
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composition has himself been guilty of fraudulent conduct toward other creditors

will not prevent him from obtaining relief,''^ unless the fraud or misrepresenta-

tion of which he complains was connected with, or committed in, the perpetration

of, the other fraud.''^

f. Remedies of Creditor— (i) In General. A creditor who has been
induced to enter into a composition by the fraud or misrepresentation of the

debtor may at his option bring suit to set aside the agreement or release,'" or may
disregard the composition and sue directly for his original claim, or the balance
of that claim over what he has received under the composition,'^ or may sue for

damages for the fraud.™ If he sues in equity, however, the court is not bound
to vacate the release absolutely, but may subject the defendant to liability for the

payment of his debts to the extent to which his property has not been applied to

that object.^

(ii) Rescission AND Restobation?^ When the transaction is a pure compo-
sition, the creditor may sue for the balance of his original claim, without formal
rescission and without restoring or offering to restore what he has received under
the composition, since his right of action is not for the fraud, but on the original

75. The setting down of a debt of forty-

five thousand dollars as only twenty-five thou-
sand dollars is a, fraud upon other creditors

only, and the creditor who is guilty thereof
can avail himself of the debtor's fraud, and
recover the balance due on his original claim
over and above the composition. Huntington
V. Clark, 39 Conn. 540. If a composition is

induced by the false representations of the
debtor, the fact that a creditor deceived
thereby was fraudulently preferred will not
debar him from suing for his original claim.
Elfelt r. Snow, 2 Sawy. (U. S.) 94, 8 Fed.
Cas. No. 4,342, 6 Nat. Bankr. Eeg. 57. And
the debtor cannot recover the secret prefer-

ence. Armstrong v. Mechanics' Nat. Bank,
6 Biss. (U. S.) 520, 1 Fed. Cas. No. 545.

76. A creditor secretly preferred cannot
avoid the composition on the ground that the
debtor falsely represented that no one was
preferred but himself, since that misrepre-
sentation was made in the perpetration of a
fraud. Mallalieu V. Hodgson, 16 Q. B. 689,
15 Jur. 817, 20 L. J. Q. B. 339, 71 E. C. L.
689.

77. Maryland.—Jackson v. Hodges, 24 Md.
468.

'New York.— Smith v. Salomon, 7 Daly
(N. Y.) 216; Baxter v. Hebberd, 5 N. Y. St.

854.

Vermont.— Richards v. Hunt, 6 Vt. 251,
27 Am. Dec. 545.

Wisconsin.— Ball v. McGeoch, 81 Wis. 160,
Bl N. W. 443.

United States.— Phettiplaee v. Sayles, 4
Mason (U. S.) 312, 19 Fed. Cas. No. 11,083.

England.— Wood v. Barker, L. R. 1 Eq.
139, 11 Jur. N. S. 905, 35 L. J. Ch. 276, 13
L. T. Rep. N. S. 318, 14 Wkly. Eep. 47.

Canada.— Girard r. Hall, 1 L. C. L. J. 58.

See 10 Cent. Dig. tit. " Compositions with
Creditors," §§ 22, 66.

Illustrations.— When the debtor has fraud-
ulently concealed or misrepresented his assets,

the property so withheld may be subjected
to the claims of creditors in the suit to set

[XI, A, 1, e]

aside the composition. Jackson v. Hodges, 24
Md. 468; Richards v. Hunt, 6 Vt. 251, 27
Am. Dec. 545. The court may in the one
proceeding, under proper prayers, decree the
setting aside of the composition, the redeliv-

ery of the original evidences of indebtedness,
and the payment of the original claim. Cobb
V. Fogg, 166 Mass. 466, 44 N. E. 534.

78. Connecticut.— Huntington v. Clark, 39
Conn. 540.

Georgia.— Saul v. Buck, 72 Ga. 254 ; Wood-
rufif V. Saul, 70 Ga. 271.

Illinois.— Uefter v. Cahn, 73 111. 296.

Indiana.— Seving v. Gale, 28 Ind. 486.

Massachusetts.— Cobb v. Fogg, 166 Mass.
466, 44 N. E. 534.

Missouri.— Enneking v. Stahl, 9 Mo. App.
390.

New Hampshire.— Blodgett v. Webster, 24
N. H. 91.

New York.—Almon v. Hamilton, 100 N. Y.
527, 3 N. E. 580 [affirming 30 Hun (N. Y.)

88]; Whiteside v. Hyman, 10 Hun (N. Y.)

218; Baxter v. Hebberd, 5 N. Y. St. 854.

Wisconsin.— Ball v. McGeoch, 81 Wis. 160,

51 N. W. 443.

United States.— Armstrong v. Mechanics'
Nat. Bank, 6 Biss. (U. S.) 520, 1 Fed. Cas.

No. 545; Elfelt v. Snow, 2 Sawy. (U. S.) 94,

8 Fed. Cas. No. 4,342, 6 Nat. Bankr. Reg. 57.

England.— Vine v. Mitchell, 1 M. & Rob.

337 ; Cooling v. Noyes, 6 T. R. 263.

And see 4 So. L. Rev. 822; 8 Centr. L. J.

351 ; and 10 Cent. Dig. tit. " Compositions
with Creditors," § 82 et seq.

A creditor who has delivered up the notes
on which his claim against the debtor was
founded may declare on them and recover the

balance due. Stuart v. Blum, 28 Pa. St. 225.

79. Whiteside v. Hyman, 10 Hun (N. Y.)

218; Grabenheimer v. Blum, 63 Tex. 369.

And see 4 So. L. Rev. 835.

80. Irving v. Humphrey, 1 Hopk. Ch.

(N. Y.) 284.

81. See, generally. Cancellation or In-

struments, 6 Cyc. 282.
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claim, revived bj tlie failure of the composition because of the fraud.^^ If the

transaction amounts to a compromise, however, the creditor cannot retain what
he has received and sue for the rest as due upon account or contract ; he may
rescind and restore, and then sue for the original debt, but if he retains the sums
paid under the composition he can sue only for damages for the fraud.^ It seems
also that when a third party compounds the creditor must rescind and restore

before he can sue the original debtor for the debt.^
(hi) Measvrb of Damages. When the creditor sues upon his original claim

(the measure of damages is of course the sum remaining unpaid ;^ but in an action

based upon the fraud, the measure of damages is the amount that tlie creditor

would have received if no fraud had been practised.^^ If the creditor sues for

damages for the fraud only he cannot recover the original debt either on the

ground of tliis or any other fraud; he is bound by the case he has alleged.^

(iv) Evidence. In any form of action the statements of partners are evi-

dence on the question of fraud,^ which is for the jury, not for the court ;^' and
when the creditor sues for damages for the fraud, any evidence which tends to

show what he would have received on a fair application of the debtor's assets is

admissible.^" The evidence of one witness, if clear and uncontradicted, is suffi-

cient to establish that misrepresentations were made.'^

(v) Limitation op Actions. As in other cases of fraud, the statute of lim-

itations will not begin to run until the discovery of the fraud, or until the time

when it should have been discovered by the exercise of due diligence.'^

2. Of Creditors. When one creditor, by fraud or false representations,

induces another to enter into a composition, the latter cannot avoid the com-
position if the debtor be innocent, and the guilty creditor did not act as the

debtor's agent ; but the guilty creditor will be liable in damages to any one

injured by his fraud, or will be held to make good his representations ; '' and

82. Enneking v. Stahl, 9 Mo. App. 390;
Blodgett V. Webster, 24 N. H. 91; Pierce v.

Wood, 23 N. H. 519. And see infra, XI, B,

3, a.

Where a creditor's signature to a composi-
tion agreement has been obtained by fraud
on the part of the debtor, the creditor, upon
the discovery of the fraud, although he has
received under the composition the amount
specified in full payment of his debt, may
ihaintain an action upon the original cause

of action for the unpaid balance, without first

bringing an equitable action to set aside the

composition agreement as fraudulent, and
without having first restored or offered to re-

store the amount received under the compo-
sition. Smith V. Salomon, 7 Daly (N. Y.)

216.

Xhe creditor may declare on the original

notes delivered up under the composition, al-

though they are no longer in his possession.

Blodgett V. Webster, 24 N. H. 91. See infra,

XI, B, 3, note 46.

83. Graham v. Meyer, 99 N. Y. 611, 1 N. E.

143; Grabenheimer v. Blum, 63 Tex. 369.

84. Babcock v. Dill, 43 Barb. (N. Y.) 577;
Lewis V. Jones, 4 B. & C. 506, 8 D. & E. 567,

3 L. J. K. B. O. S. 270, 10 E. C. L. 679.

85. Enneking v. Stahl, 9 Mo. App. 390;

Blodgett V. Webster, 24 N. H. 91; Pierce v.

Wood, 23 N. H. 519; Smith v. Salomon, 7

Dalv (N. Y.) 216.

86. Whiteside v. Hyman, 10 Hun (N. Y.)

218; Grabenheimer v. Blum, 63 Tex. 369; 4

So. L. Rev. 835. The damages depend on the
debtor's ability to pay. Whiteside v. Hy-
man, 10 Hun (N. Y.) 218. They cannot be
reduced by deducting losses which the perpe-
trator of the fraud may have suffered inci-

dentally as the result of an arrangement pro-
cured by his fraud. Grabenheimer v. Blum,
63 Tex. 369.

87. Whiteside v. Hyman, 10 Hun (N. Y.)
218.

88. Baxter v. Hebberd, 5 N. Y. St. 854.

89. Smith v. Salomon, 7 Daly (N. Y.) 216.

90. The witnesses for the defense may be
asked whether the debtor had property or as-

sets sufficient to pay more than the amount
of the composition. Whiteside v. Hyman, 10
Hun (N. Y.) 218.

To show that the defendant had other prop-
erty than that applied to the claims of his

creditors, the plaintiff may show, in connec-
tion with other evidence, that sixteen months
after the composition the debtor bought a
farm for three thousand one hundred dollars.

Blodgett V. Webster, 24 N. H. 91.

91. Dolsen v. Arnold, 10 How. Pr. (N. Y.)

528.

92. Jackson v. Hodges, 24 Md. 468. See,

generally, Limitations of Actions.
93. A creditor who states his claim as less

than it really is or compounds for a part
only, without informing the other creditors

that he has withheld part, cannot recover the
balance after the composition is effected.

Illinois.— Meyer v. McKee, 19 111. App. 109.

[XI, A, 2]
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when a creditor represents to the debtor that he owns a certain debt** or that a

debt apparently due to him is in reality due to a third party,'' he must make good
these representations. A composition deed will not prevent the debtor, in equity

at least, from recovering the amount paid because of overcharges by a creditor in

settling an account under the composition.^^

B. Preferences— l. invalidity of Secret Preference— a. Good Faith and
Equality Required. The policy of the law demands of those who enter into a

composition that they shall exercise the utmost good faith toward each other ;
^

and in the absence of an express stipulation to the contrary there is in every com-
position an implied agreement that the creditors who enter into it shall share

alike, or on the terms and in the exact proportions stated in the composition

itself, and that no one shall receive more than the others, without the assent of

the others, or more than the latter have expressly assented to.'^

b. Secret Preference Void and Onenforeeable. Consequently a secret pay-

ment to one creditor of more than his due share under the composition, if a part of

the composition with him, will not only render the composition void as to an innocent

creditor,^ but may be recovered back by the debtor or his assignees or trustees in

bankruptcy or insolvency ; ^ and any agreement with or promise to a creditor,

made as a part of the composition transaction, and not disclosed to the other

creditors, by which the former receives or expects to receive any advantage or

benefit not conferred upon the others, is against public policy and void both at

law and in equity, as a fraud upon them, and if executory cannot be enforced ;
^

Minnesota.— Noyes v. Chapman-Drake Co.,

eo Minn. 88, 61 N. W. 901.

'Sew Hampshire.— Perry v. Armstrong, 39
N. H. 583.

New York.—Almon v. Hamilton, 100 N. Y.
527, 3 N. E. 580 [a/firming 30 Hun (N. Y.)

88]; Russell v. Rogers, 10 Wend. (N. Y.)

473, 25 Am. Dec. 574.

England.—-Britten v. Hughes, 5 Bing. 460,

7 L. J. C. P. O. S. 188, 3 M. & P. 79, 15

E. C. L. 671 ; Margetson v. Aitken, 3 C. & P.

338, 14 E. C. L. 597 ; Holmes v. Viner, 1 Esp.

131 ; Blackstone v. Wilson, 26 L. J. Exoh. 229.

Canada.— Fowler v. Perrin, 16 U. C. Q. P.

258.

See supra, VIII, C, 2, b.

When a creditor induces others to agree to

a composition on the faith of false represen-

tations that he o\^tis no other bills or that
the bills for which he accepts the composi-

tion are the only bills of the debtor that he
has, he cannot sue the debtor on others after-

ward, if this defense is properly pleaded and
proved. Blackstone v. Wilson, 26 L. J. Exch.
229.

94. And if the debtor is obliged to pay the
debt to the real owner, the creditor can claim
in the composition only the difference be-

tween the composition rate on the debts he
professed to own and the sum thus paid by
the debtor. Parrington v. Hodgdon, 119 Mass.
453.

95. Blair v. Wait, 6 Hun (N. Y.) 477
[affirmed in 69 N. Y. 113].

96. Pike v. Dickinson, L. R. 7 Ch. 61, 41
L. J. Oh. 171, 25 L. T. Rep. N. S. 579, 20
Wkly. Rep. 81 [affi/rming L. R. 12 Eq. 64].

97. California.— KuUman v. Greenebaum,
92 Cal. 403, 28 Pac. 674, 27 Am. St. Rep. 150;
O'Brien v. Greenebaum, 92 Cal. 104, 28 Pac.

214; Smith v. Owens, 21 Cal. 11.
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Connecticut.— Huntington v. Clark, 39
Conn. 540.

Illinois.— Hefter v. Cahn, 73 111. 296.

Iowa.— Bower v. Metz, 54 Iowa 394, 6

N. W. 551.

Missouri.— O'Shea -v. Collier White Lead,
etc., Co., 42 Mo. 397, 97 Am. Dec. 332.

New York.—^Almon v. Hamilton, 100 N. Y.

527, 3 N. E. 580 [affirming 30 Hun (N. Y.)

88] ; Bradley, etc., Co. v. Lally, 2 Misc.

(N. Y.) 285, 21 N. Y. Suppl. 1044, 51 N. Y.

St. 152 [affirmed in 3 Misc. (N. Y.) 635, 22
N. Y. Suppl. 1131, 51 N. Y. St. 945].

North Carolina.— Zell Guano Co. v. Elnry,

113 N. C. 85, 18 S. E. 89.

Ohio.— Way v. Langley, 15 Ohio St. 392.

Vermont.— Mansfield v. Rutland Mfg. Co.,

52 Vt. 444.

United States.— Bean v. Brookmire, 2 Dill.

(U. S.) 108, 2 Fed. Gas. No. 1,170, 2 Am. L.

Rec. 222, 6 Am. L. T. Rep. 418, 5 Chic. Leg.

N. 314, 7 Nat. Bankr. Reg. 568, 7 West. Jur.

324.

See Forsyth Comp. 3; 4 So. L. Rev. 642,

644, 663; 8 Centr. L. J. 350; and 10 Cent. Dig.

tit. " Compositions with Creditors," § 23 et

seq.

98. O'Brien v. Greenebaum, 92 Cal. 104, 28

Pac. 214; Newell v. Higgins, 55 Minn. 82,

56 N. W. 577; O'Shea v. Collier White Lead,

etc., Co., 42 Mo. 397, 97 Am. Dec. 332. And
see 4 So. L. Rev. 661.

A composition implies a promise from each

creditor to the others to accept the composi-
tion and refrain from all efforts to get more.

Hall V. Merrill, 5 Bosw. (N. Y.) 266, 18 How.
Pr. (N. Y.) 38.

99. See infra, XI, B, 3.

1. See imfra, XI, B, 2.

2. Alabama.— Henry v. Murphy, 54 Ala.

246.
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and if suit or action be brought thereon, the debtor or promisor u)ay defend by
setting up the illegality of the agreement or promise, in spite of the rule that

Oonneciicui.— Clement's Appeal, 49 Conn.
519, 52 Conn. 464; Baldwin v. Rosenman, 49
Conn. 105; Huntington v. Clark, 39 Conn.
540 ; Doughty v. Savage, 28 Conn. 146.

Georgia.— Brown v. Everett-Kidley-Ragan
Co., Ill Ga. 404, 36 S. E. 813.

Indiana.— Carey v. Hess, 112 Ind. 398, 14
N. E. 235.

Maine.— Merritt v. Bueknam, 90 Me. 146,

37 Atl. 885.

Massachusetts.— Brown v. Nealley, 161
Mass. 1, 36 N. E. 464; Frost v. Gage, 3 Allen
(Mass.) 560, 6 Allen (Mass.) 50; Lothrop «;.

King, 8 Cush. (Mass.) 382; Ramsdell v.

Edgarton, 8 Mete. (Mass.) 227, 41 Am. Dec.
503.

Missouri.— Bannantine v. Cantwell, 27 Mo.
App. 658 ; Bastian v. Dreyer, 7 Mo. App. 332.

ilew Hampshire.— Trumball v. Tilton, 21
N. H. 128.

'New York.— Hanover Nat. Bank v. Blake,
142 N. Y. 404, 37 N. E. 519, 59 N. Y. St. 794,

40 Am. St. Rep. 607, 27 L. R. A. 33, 59 N. Y.
St. 794 [reversing 66 Hun (N. Y.) 33, 20
N. Y. Suppl. 780, 49 N. Y. St. 432] ; Meyer
V. Blair, 109 N. Y. 600, 17 N. E. 228, 4 Am.
St. Rep. 500, 16 N. Y. St. 380 [reversing 19

Abb. N. Cas. (N. Y.) 214] ; Van Bokkelen v.

Taylor, 62 N. Y. 105 [reversing 2 Hun (N. Y.)

138, 4 Thomps. & C. (N. Y.) 422]; Adams
V. Outhouse, 45 N. Y. 318; Bliss v. Matteson,
45 N. Y. 22; Hanover Nat. Bank v. Blake,

60 Hun (N. Y.) 428, 14 N. Y. Suppl. 913, 39
N. Y. St. 335; Hadley Falls Nat. Bank v.

May, 29 Hun (N. Y.) 404 [affirmed in 99
N. Y. 671] ; Williams v. Carrington, 1 Hilt.

(N. Y. ) 515; Hughes v. Alexander, 5 Duer
(N. Y.) 488; Bowns v. Stewart, 28 Misc.

(N. Y.) 475, 59 N. Y. Suppl. 721 [reversing

on another point 27 Misc. (N. Y.) 842, 58
N. Y. Suppl. 113].

North Carolina.— Wittlcowsky v. Baruch,
126 N. C. 747, 36 S. E. 156.

Ohio.— Ray v. Brown, 7 Ohio Dee. (Re-

print) 494, 3 Cine. L. Bui. 545.

Pennsylvania.— Hamilton v. McClintock,

174 Pa. St. 28, 34 Atl. 302; Lee v. Sellers, 81

Pa. St. 473 ; Stuart r. Blum, 28 Pa. St. 225

;

Mann v. Darlington, 15 Pa. St. 310.

Texos.— Willis v. Morris, 63 Tex. 458, 51

Am. Rep. 655.

Vermont.— Mansfield v. Rutland Mfg. Co.,

52 Vt. 444; Richards v. Hunt, 6 Vt. 251, 27

Am. Dec. 545.
Wisconsin.— Continental Nat. Bank v. Mc-

Geoch, 92 Wis. 286, 66 N. W. 606.

United States.— Clarke v. White, 12 Pet.

(U. S.) 178, 9 L. ed. 1046 [affirming 5

Cranch C. C. (U. S.) 102, 29 Fed. Cas. No.

17,540]; In re Chapin, 115 Fed. 162; Fair-

banks V. Amoskeag Nat. Bank, 38 Fed. 630;

Bullene v. Blain, 6 Biss. (U. S.) 22, 4 Fed.

Cas. No. 2,124 ; Bean v. Amsinck, 10 Blatchf.

(U. S.) 361, 2 Fed. Cas. No. 1,167, 12 Am.
L. Reg. N. S. 379, 8 Nat. Bankr. Reg. 228;

Bartleman r. Douglass, 1 Cranch C. C.

(U. S.) 450, 2 Fed. Cas. No. 1,073; Bean v.

Brookmire, 1 Dill. (U. S.) 151, 2 Fed. Cas.

No. 1,169, 3 Chic. Leg. N. 378, 1 Leg. Op.

178, 5 West. Jur. 505, 2 Dill. (U. S.) 108,

2 Fed. Cas. No. 1,170, 2 Am. L. Rec. 222, 6

Am. L. T. Rep. 418, 5 Chic. Leg. N. 314, 7

Nat. Bankr. Reg. 568, 7 West. Jur. 324 ; Fen-
ner v. Dickey, 1 Flipp. (U. S.) 34, 8 Fed.
Cas. No. 4,729, 3 West. L. Month. 208; Elfelt

V. Snow, 2 Sawy. (U. S.) 94, 8 Fed. Cas. No.
4,342, 6 Nat. Bankr. Reg. 57.

England.— Mallalieu v. Hodgson, 16 Q. B.

689, 15 Jur. 817, 20 L. J. Q. B. 339, 71
E. C. L. 689 ; Ex p. Milner, 15 Q. B. D. 605,
54 L. J. Q. B. 425, 53 L. T. Rep. N. S. 652,
2 Morr. Bankr. Rep. 190, 33 Wkly. Rep. 867;
Wood V. Bark'er, L. R. 1 Eq. 139, 11 Jur. N. S.

905, 35 L. J. Ch. 276, 13 L. T. Rep. N. S.

318, 14 Wkly. Rep. 47; Howden v. Haigh, 11

A. & E. 1033, 9 L. J. Q. B. 198, 3 P. & D. 661,

39 E. C. L. 539; Lewis v. Jones, 4 B. & C.

506, 8 D. & R. 567, 3 L. J. K. B. 0. S. 270,
10 E. C. L. 679 ; Pfleger v. Browne, 28 Beav.
391 ; Knight «. Hunt, 5 Bing. 432, 7 L. J.

C. P. 0. S. 165, 3 M. & P. 18, 30 Rev. Rep.
692, 15 E. C. L. 656; Clay v. Ray, 17 C. B.
N. S. 188, 112 E. C. L. 188; In re Lenzberg,
7 Ch. D. 650, 47 L. J. Ch. 178, 26 Wkly. Rep.
258; Matter of Cross, 4 De G. & Sm. 364;
Smith V. Bromley, Dougl. 670 note; Turner v.

Hoole, D. & R. N. P. 27, 16 E. C. L. 418;
Leicester i\ Rose, 4 East 372, 1 Smith K. B.

41; Higgins v. Pitt, 4 Exch. 312, 18 L. J.

Exch. 488 ; Geere v. Mare, 2 H. & C. 339, 33
L. J. Exch. 50, 8 L. T. Rep. N. S. 463, 12
Wkly. Rep. 17; Cowper v. Green, 10 L. J.

Exch. 346, 7 M. & W. 633; Bradshaw v.

Bradshaw, 9 M. & W. 29 ; Bryant v. Christie,

1 Stark. 329, 2 E. C. L. 129; Jackson v.

Lomas, 4 T. R. 166; Child v. Danbridge, 2

Vern. 71; Ex p. Phillips, 36 Wkly. Rep. 567;
In re Hoile, 12 Wkly. Rep. 1087 ; Coleman v.

Waller, 3 Y. & J. 212.

Canada.— Howland v. Grant, 26 Can. Su-
preme Ct. 372; Clarke v. Ritchey, 11 Grant
Ch. (U. C.) 499.

And see Forsyth Comp. 104; 4 So. L. Rev.
663; 17 Centr. L. J. 305; 8 Centr. L. J. 350;
and 10 Cent. Dig. tit. " Compositions with
Creditors," 5 26 et seq.

It is not necessary that all the creditors
should have joined in the composition; it is

sufficient if any one is defrauded. Beach v.

Ollendorf, 1 Hilt. (N. Y.) 41.

What will constitute a secret preference.

—

Any secret consideration or prospect of ad-
vantage moving one creditor which is pur-
posely concealed from the others is a fraud
upon them. Bastian v. Dreyer, 7 Mo. App.
332. An assignment of an insurance policy
to a creditor in addition to his composition is

fraudulent and void. Alsager v. Spaulding,
1 Am. 181, 4 Bing. N. Cas. 407, 7 L. J. C. P.

225, 6 Scott 204, 33 E. C. L. 777.
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forbids a party to allege his own fraud as a ground of relief, since the agreement
itself is against public policy, and the parties are not regarded as injpar^ delicto?

A. secret preference or advantage is void afortiori, when it is made an express

condition of the composition that no creditor shall receive more than the specified

rate or amount.''

e. Source of Preference Immaterial. It makes no difference in what the

advantage consists,^ whence it comes, or who gives it ; and the result will be the

same, although it be given by a third party with no direct interest in the debtor's

business,* and a fortiori if given by the debtor's agent.'

d. Invalidity Not Affected by Circumstances. The fraud of the creditor is

the vital point,^ and consequently the operation of the above rules will not be

affected by the fact that the secret preference does not affect the debtor's assets,'

If on a composition one creditor who
signs the deed stipulates that the debtor
shall keep up a policy on his life for

the ultimate payment of the balance such
agreement is void unless tl?e other cred-

itors assent. Pfleger v. Browne, 28 Beav. 391.

The payment of fifty per cent in cash at
once instead of seventy per cent on time is

a fraudulent preference if done secretly, and
the payment so embarrasses the debtor that
he cannot meet the payments to other cred-

itors as they mature. Bean v. Amsinck, 10
Blatchf. (U. S.) 361, 2 Fed. Cas. No. 1,167,

12 Am. L. Reg. N. S. 379, 8 Nat. Bankr. Reg.
228. A promise to pay the agent of the cred-

itor for urging others to accept the composi-

tion is void. Bullene v. Blain, 6 Biss. ( U. S.

)

22, 4 Fed. Cas. No. 2,124.

3. Indiana.— Morrison v. Schlesinger, 10
Ind. App. 665, 38 N. E. 493.

Massachusetts.— Brown v. Nealley, 161

Mass. 1, 36 N. E. 464 ; Frost v. Gage, 3 Allen
(Mass.) 560, 6 Allen (Mass.) 50.

Minnesota.— Newell v. Higgins, 55 Minn.
82, 50 N. W. 577.

Missouri.— O'Shea v. Collier White Lead,
etc., Co., 42 Mo. 397, 97 Am. Dec. 332.

New York.— Carroll v. Shields, 4 E. D.
Smith (N. Y.) 466.

Pennsylvania.— Lee v. Sellers, 81 Pa. St.

473; Mann v. Darlington, 15 Pa. St. 310.

England.— Higgins v. Pitt, 4 Exch. 312, 18

L. J. Exch. 488.

Contra, Moses v. Katzenberger, 1 Handy
(Ohio) 46, 12 Ohio Dec. (Reprint) 19.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 23 et seq.

4. Crandall v. Cochran, 3 Thomps. & C.

(N. Y.) 203.

5. Bean v. Amsinck, 10 Blatchf. (U. S.)

361, 2 Fed. Cas. No. 1,167, 12 Am. L. Reg.
N. S. 379, 8 Nat. Bankr. Reg. 228.

6. Illinois.— Hefter v. Cahn, 73 111. 296.

But. see Lobdell v. Nauvoo State Bank, 180
111. 56, 54 N. E. 157 [affirming 78 111. App.
600].

Missouri.— Bank of Commerce v. Hoeber,

11 Mo. App. 475 [affirmed in 88 Mo. 37, 57

Am. Rep. 359].

New York.— Solinger v. Earle, 82 N. Y.

393, 60 How. Pr. (N. Y.) 116 [affirming 45

N. Y. Super. Ct. 80, 604] ; Martin v. Adams,
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81 Hun (N. Y.) 9, 30 N. Y. Suppl. 524, 62

N. Y. St. 404; Babcock r. Dill, 43 Barb.
(N. Y. ) 577; Hughes v. Alexander, 5 Duer
(N. Y.) 488; Martin v. Adams, 14 N. Y.
Suppl. 626, 38 N. Y. St. 397.

Ohio.— Ray (:. Brown, 7 Ohio Dec. (Re-

print) 494, 3 Cine. L. Bui. 545.

Pennsylvania.— Patterson v. Boehm, 4 Pa.

St. 507.

England.— Ex p. Milner, 15 Q. B. D. 605,

54 L. J. Q. B. 425, 53 L. T. Rep. N. S. 652,

2 Morr. Bankr. Rep. 190, 33 Wkly. Rep. 867

;

Lewis V. Jones, 4 B. & C. 506, 8 D. & R. 567,

3 L. J. K. B. 0. S. 270, 10 E. C. L. 679; Brad-
shaw V. Bradshaw, 9 M. & W. 29 ; Jackman
V. Mitchell, 13 Ves. Jr. 581, 9 Rev. Rep. 229;
Coleman r. Waller, 3 Y. & J. 212.

Canada.— BTigham v. La Banque Jacques-

Cartier, 30 Can. Supreme Ct. 429.

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 26 et seq.

7. Luehrmann v. St. Louis Furniture Co.,

21 Mo. App. 499; Bank of Commerce v.

Hoeber, 11 Mo. App. 475 [affirmed in 88 Mo.
37, 57 Am. Rep. 359].

8. Bank of Commerce v. Hoeber, 11 Mo.
App. 475 [affirmed in 88 Mo. 37, 57 Am. Rep.

359].

9. For example, when the preference is

given by a third party.

California.— Kullman v. Greenebaum, 92

Cal. 403, 28 Pac. 674, 27 Am. St. Rep. 150.

Georgia.— Woodruff v. Saul, 70 Ga. 271.

Massachusetts.— Frost v. Gage, 3 Allen

(Mass.) 560.

Nero York.— Hanover Nat. Bank v. Blake,

142 N. Y. 404, 37 N. E. 519, 59 N. Y. St. 794,

40 Am. St. Rep. 607, 27 L. R. A. 33 [revers-

ing on another point 66 Hun (N. Y.) 33, 20

N. Y. Suppl. 780, 49 N. Y. St. 432].

Ohio.— Ray v. Brown, 7 Ohio Dec. (Re-

print) 494. 3 Cine. L. Bui. 545.

England.— Knight r. Hunt, 5 Bing. 432, 7

L. J. C. P. 0. S. 165, 3 M. & P. 18, 30 Rev.

Rep. 692, 15 E. C. L. 488; Leicester i. Rose,

4 East 372, 1 Smith K. B. 41.

See Mansfield r. Rutland Mfg. Co., 52 Vt.

444; and contra, Feize r. Randall, 1 Esp. 224,

6 T. R. 146.

See 10 Cent. Dig. tit. " Compositions with

Creditors," § 31.

Especially when the debtor knows of the
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or deprive the other creditors of any portion of the amount they have agreed to

receive/" tliat no actual benefit accrues to the preferred creditor," that the pre-

ferred creditor is surety for the composition,*^ indorses the composition notes,** or
surrenders as part of the consideration for the preference securities held for the
original debt," that the creditor would not have signed without the preference,*^

or that he signs after the creditor who attacks the composition or even last of all."

The fact that the composition is not effected will not validate a fraudulent pref-

erence," and the number of persons actually deceived cuts no figure in determin-
ing its validity or invalidity.*'

e. Invalidity of Seeuriity Given For Secret Preference. Authorities are not
wanting in support of the doctrine tliat a promissory note, bill, check, draft,*'

preference does the rule apply. KuUman v.

Greenebaum, 92 Cal. 403, 28 Pao. 674, 27 Am.
St. Rep. 150 ; Ex p. Mllner, 15 Q. B. D. 605,
54 L. J. Q. B'. 425, 53 L. T. Rep. N. S. 652,
2 Morr. Bankr. Rep. 190, 33 Wkly. Rep. 867.

The rule does not rest upon participation
ty the debtor.— Kullman v. Greenebaum, 92
Cal. 403, 28 Pac. 674, 27 Am. St. Rep. 150.

10. Breek v. Cole, 4 Sandf. (N. Y.) 79.

It makes no difference that the preference is

not paid out of the proceeds of the property
assigned. Ramsdell v. Edgarton, 8 Mete.
(Mass.) 227, 41 Am. Dec. 503. But see Lob-
dell V. Nauvoo State Bank, 180 111. 56, 54 N. E.

157 [.affirming 78 111. App. 600] ; Frost v.

Gage, 3 Allen (Mass.) 560, 563, and quota-
tion therefrom in note 60, infra.

11. Martin v. Adams, 81 Hun (N. Y.) 9,

30 N. Y. Suppl. 523, 62 N. Y. St. 404. For
example, when the fraudulent preference is

not enforced and no attempt even is made to

enforce it (Howden v. Haigh, 11 A. & E.

1033, 9 L. J. Q. B. 198, 3 P. & D. 661, 39

E. C. L. 539) or where the promise is made
to the debtor's agent (BuUene v. Blain, 6

Biss. (U. S.) 22, 4 Fed. Cas. No. 2,124). A
payment or promise to the creditor's agent
which is paid or turned over by the agent to

the creditor is a fortiori fraudulent and void.

Harvey v. Hunt, 119 Mass. 279.

12. Wood r. Barker, L. R. 1 Eq. 139, 11

Jur. N. S. 905, 35 L. J. Ch. 276, 13 L. T. Rep.
N. S. 318, 14 Wkly. Rep. 47.

13. Baldwin r. Rosenman, 49 Conn. 105.

14. Brown v. Daugherty, 8 Ohio Dec. (Re-
print) 371, 7 Cine. L. Biil. 239.

15. Townsend v. Newell, 22 How. Pr. (N. Y.)

164.

16. McFarland v. Garber, 10 Ind. 151;
Pinneo v. Higgins, 12 Abb. Pr. (N. Y.) 334;
Van Brunt v. Van Brunt, 3 Edw. (N. Y.)

14; Patterson v. Boehm, 4 Pa. St. 507; Ex p.

Milner, 15 Q. B. D. 605, 54 L. J. Q. B. 425,

53 L. T. Rep. N. S. 652, 2 Morr. Bankr. Rep.

190, 33 Wkly. Rep. 867; Knight v. Hunt, 5

Ring. 432, 7 L. J. C. P. O. S. 165, 3 M. & P.

18, 30 Rev. Rep. 692, 15 E. C. L. 656; Jackson
r. Lomar, 4. T, R. 166. Contra, Smith v.

Stone, 4 Gill & J. (Md.) 310; Page v. Carter,

16 N. H. 254, 42 Am. Deo. 726. And see

Lobdell V. Nauvoo State Bank, 180 111. 56, 54
N. E. 157 [affirming 78 111. App. 600].

Especially when the debtor knows of the
preference. Ex p. Milner, 15 Q. B. D. 605,

54 L. J. Q. B. 425, 53 L. T. Rep. N. S. 652,
2 Morr. Bankr. Rep. 190, 33 Wkly. Rep. 867.

17. Wells V. Girling, 1 B. & B. 447, 4
Moore C. P. 78, 5 E. C. L. 733.

18. Harvey v. Hunt, 119 Mass. 279.
19. Bills and notes.— A promissory note

for twice the amount actually due, to enable
the creditor to get a larger composition, is

void as between the parties. Sternburg v.

Bowman, 103 Mass. 325. A note given by an
insolvent to one of his creditors, who was
also one of the inspectors of his estate, as a
condition of his assent to a composition, is

void, and no action can be maintained thereon.

Cartier v. Genser, 21 Quebec Super. Ct. 139.

A promise made by the debtor's father to

pay the debt in full if the creditor will sign
is not binding, and a note given for the bal-

ance of the debt in pursuance of such a prom-
ise is void. Clement's Appeal, 49 Conn. 519,

52 Conn. 464. A note given for a, secret

preference is void, although given to a third
party who pays the amount to the creditor, if

the third party knew of the circumstances
under which the note was given. Winn v.

Thomas, 55 N. H. 294. A promise to pay the
agent of a creditor an additional amount
is invalid, and a, note given for such
an amount under a threat to defeat

the composition ' is • void in the hands
of the payee and cannot be recovered
on. Bullene v. Blain, 6 Biss. (U. S.)

22, 4 Fed. Cas. No. 2,124. The fact that all

have not signed the composition agreement
as required by its terms or that the debtor
has defaulted in performance, will not vali-

date a note given for a, secret preference, if

the default is waived and the composition ac-

tually carried out. Harvey v. Hunt, 119
Mass. 279. When the debtor gives notes to
one creditor for the balance of his debt, to
become due before any of the composition
notes, the former will be void as between
the parties, whether given before or after the
composition is performed. Way v. Langley,
15 Ohio St. 392; Langley v. Van Allen, 3

Ont. L. Rep. 5. In Mare v. Warner, 3 Giff.

100, 7 Jur. N. S. 1228, 4 L. T. Rep. N. S.

351, a bankrupt trader compounded with his
creditors for four shillings in the pound, giv-
ing to one as security his I U for the
whole debt to induce him to concur in an-
nulling the bankruptcy. Subsequently, as
consideration for a loan, he exchanged the

[XI, B, 1, e]
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bond,^° guaranty,^' or any other security or obligation ^ given to a creditor by
the debtor or by a third person on his behalf, with the object of securing to

the recipient a secret advantage over other creditors, is void, both at law and in

equity, in the hands of the payee or of one who is not a honafide'^ holder for

value, and cannot be enforced by either;^ and a court of equity, in a proper pro-

I U for bills which he accepted. In an
action by the debtor to set aside the bills, the
court declared them to be invalid and ordered
them to be delivered up but without costs.

To the same effect is Mare v. Earle, 3 Giff.

108, 7 Jur. N. S. 1230, 4 L. T. Rep. N. S.

352. In Wells v. Girling, 1 B. & B. 447, 4
Moore C. P. 78, 5 E. C. L. 733, the debtor
gave a creditor a promissory note for the
amount due, signed by himself and another,

in consideration that the creditor would in-

duce the other creditors to assent to the com-
position. The creditor failed to secure the

composition and it was held that the agree-

ment was void and that he could not recover

on the note. In Harvey v. Hunt, 119 Mass.
279, in an action upon a promissory note by
the payee against the maker, there was evi-

dence that before the making of the note the
plaintiff agreed to take thirty-five per cent

of his debt and sign a composition deed; that
he afterward deposited his claim with an
attorney to whom the defendant, induced by
fear of an attachment of his property, paid
a part of the whole claim in cash, and the
rest by the note in suit; and that the plain-

tiff subsequently signed a composition deed,

by which the creditors agreed to take thirty-

five per cent of their claims, which was signed
by " substantially all " the creditors, and
was to be void unless the composition was
paid within seven days after the date of the
deed. The plaintiff's signature to the deed
was afBxed after the expiration of the seven
days and his signature preceded those of a
majority of the creditors who signed. The
trial judge instructed the jury that if, after

the plaintiff agreed to sign with other cred-

itors of the defendant the deed of composi-
tion, the plaintiff's attorney, by threats of

an attachment, collected of the defendant in

cash a sum equal to or larger than the sum
agreed in the deed to be taken in discharge,

and obtained the note declared on and de-

livered it to the plaintiff, who in considera-

tion that he had thus received the full amount
of his debt, affixed his signature to the deed,
the jury would be warranted in finding that
the note was without consideration; but that
if there was no relation between the plain-

tiff's signing the deed and the giving the
note, and if this was an independent con-

tract for the payment of the defendant's debt
to the plaintiff, irrespective of any promise
to sign the same and of the act of signing, the

note was for a good consideration. It was
held that this instruction was correct; that
the evidence justified the jury in finding that

the note was signed upon the understanding
that the deed should be signed, and that

the validity of the consideration was to be
tested by the object with which the contract
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was entered into and not by the number of

persons actually deceived by the plaintiff's

signature.

20. Bonds.— A bond given without the
knowledge of the other creditors to secure
the payment to oije creditor of more than
his share under the composition is void and
cannot be enforced. McFarland v. Garber, 10
Ind. 151; Lee K. Sellers, 81 Pa. St. 473; Cecil

V. Plaistow, 1 Anstr. 202 ; Spurret v. Spiller,

1 Atk. 105, 26 Eng. Reprint 69; Eastbrook
V. Scott, 3 Ves. Jr. 456. And a judgment en-

tered on a warrant of attorney contained in

such a bond is equally void and unenforce-
able. Loucheim's Appeal, 67 Pa. St. 49.

21. Guarantee and surety.— A guarantee
to one creditor only of his share of the com-
position or of any additional sum will not
bind the guarantor. Clement's Appeal, 49
Conn. 519, 52 Conn. 464; Morrison v. Schles-

inger, 10 Ind. App. 665, 38 N. E. 493; Ban-
nantine v. Cantwell, 27 Mo. App. 658; Clay
r. Ray, 17 C. B. N. S. 188, 112 E. C. L. 188;
Coleman c. Waller, 3 Y. & J. 212. A secret

guarantee of a debt, providing for future
credit, is invalid even as to future indebted-
ness. Morrison v. Schlesinger, 10 Ind. App.
665, 38 N. E. 493.

22. Other securities.— The same rules ap-
ply to a check (Bradshaw v. Bradshaw, 9

M. & W. 29), a mortgage (Feldman v. Gam-
ble, 26 N. J. Eq. 494), and a judgment note
(Gibbon f. Bellas, 2 Phila. (Pa.) 390, 14 Leg.
Int. (Pa.) 327).

23. Who is not a bona fide holder.— One
who takes such a, negotiable security after

maturity is not a Tdona fide holder. Haga-
man v. Burr, 41 N. Y. Super. Ct. 423 ; Carroll

V. Shields, 4 E. D. Smith (N. Y.) 466; Ray
!•. Brown, 7 Ohio Dec. (Reprint) 494, 3 Cine.

L. Bui. 545. Nor is one who takes it for a
precedent debt. Lawrence v. Clark, 36 jST. Y.
128.

24. California.— Smith v. Owens, 21 Cal.

11.

Gonnecticui.— Clement's Appeal, 49 Conn.
519, 52 Conn. 464; Doughty v. Savage,. 28

Conn. 146.

Delaware.— Macaltioner r. Croasdale, 3

Houst. (Del.) 365.

Georqia.— Brown v. Everett-Ridley-Ragan
Co., Ill Ga. 404, 36 S. E. 813.

Illinois.— Bartlett v. Blaine, 83 111. 25. 25

Am. Rep. 346; Hefter v. Calm, 73 111. 296;
Woodman v. Stow, 11 111. App. 613.

Indiana.— Morrison i\ Schlesinger, 10 Ind.

App. 665, 38 N. E. 493.

Kansas.-—-Rothschild v. Cozad, 10 Kan.
App. 447, 62 Pac. 6.

Kentucky.— Montgomery r. Lampton, 3

Mete. (Ky.) 519; Goodwin v. Blake, 3 T. B.

Mon. (Ky.) 106, 16 Am. Dec. 87.
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ceeding, will order such a security (unless held by a hona fide purchaser for

value) to be set aside, canceled, or delivered up to the maker,^ or will enjoin the

Louisiana.— Weaver v. Waterman, 18 La.
Ann. 241.

Massachusetts.— Walker v. Mayo, 143
Mass. 42, 8 N. E. 873; Huckins v. Hunt, 138
Mass. 366; Pay v. Fay, 121 Mass. 561; Har-
vey V. Hunt, 119 Mass. 279; Sternburg v.

Bowman, 103 Mass. 325; Howe v. Litchfield,

3 Allen (Mass.) 443; Case v. Gerrish, 15
Pick. (Mass.) 49.

Michigan.— Tinker v. Hurst, 70 Mich. 159,

38 N. W. 16, 14 Am. St. Rep. 482.

Minnesota.— Powers Dry-Goods Co. v. Har-
lin, 68 Minn. 193, 71 IS. W. 16, 64 Am. St.

Rep. 460; Minneapolis First Nat. Bank v.

Steele, 58 Minn. 126, 59 N. W. 959; Newell
V. Higgins, 55 Minn. 82, 56 N. W. 577.

Missouri.— O'Shea v. Collier White Lead,
etc., Co., 42 Mo. 397, 97 Am. Deo. 332; Bas-
tian V. Dreyer, 7 Mo. App. 332.

Nehrasha.— Freiberg v. Treitschke, 36
Nebr. 880, 55 N. W. 273.

Jfew Hampshire.—Grant v. Porter, 63 N. H.
229; Winn v. Thomas, 55 N. H. 294; Browne
V. Stackpole, 9 N. H. 478.

New Jersey.—Crosslej r. Moore, 40 N. J. L.

27; Feldman v. Gamble, 26 N. J. Eq. 494.

ifew York.— Hanover Nat. Bank v. Blake,

142 N. Y. 404, 37 N. E. 519, 59 N. Y.

St. 794, 40 Am. St. Rep. 607, 27 L. R. A.

33 [reversing 66 Hun (N. Y.) 33, 20

N. Y. Suppl. 780, 49 N. Y. St. 432];
White V. Kuntz, 107 N. Y. 518, 14

>N. E. 423, 12 N. Y. St. 297, 1 Am. St.

Rep. 886 [affirming 13 Daly (N. Y.) 286];
Solinger v. Earle, 82 N. Y. 393, 60 How. Pr.

(N. Y.) 116 [affirming 45 N. Y. Super. Ct.

80, 604]; Lawrence v. Clark, 36 N. Y. 128;

Hanover Nat. Bank v. Blake, 60 Hun (N. Y.)

428, 14 N. Y. Suppl. 913, 39 N. Y. St. 335;

Williams v. Schreiber, 14 Hun (N. Y.) 38;

Babcock v. Dill, 43 Barb. (N. Y.) 577; Cran-

dall V. Cochran, 3 Thomps. & C. (N. Y.) 203;

Hagamau v. Burr, 41 N. Y. Super. Ct. 423;

Eldridge v. Strenz, 34 N. Y. Super. Ct. 491

[affirmed in 65 N. Y. 556] ; Breck v. Cole, 4

Sandf. (N. Y.) 79; Gilmour v. Thompson, 6

Daly (N. Y.) 95, 49 How. Pr. (N. Y.) 198;

Beach v. Ollendorf, 1 Hilt. (N. Y.) 41; Car-

roll V. Shields, 4 E. D. Smith (N. Y.) 466;

Bradley, etc., Co. v. Lally, 2 Misc. (N. Y.)

285, 21 N. Y. Suppl. 1044, 51 N. Y. St. 152

[affirmed in 3 Misc. (N. Y.) 635, 22 N. Y.

Suppl. 1131, 51 N. Y. St. 945]; Smith v.

Zeigler, 17 N. Y. Suppl. 338, 44 N. Y. St.

50; Continental Nat. Bank v. Koehler, 4

N. Y. St. 482; Pinneo v. Higgins, 12 Abb.

Pr. (N. Y.) 334; Townsend v. Newell, 22

How. Pr. (N. Y.) 164; Higgins v. Mayer, 10

How. Pr. (N. Y.) 363; Russell v. Rogers,

10 Wend. (N. Y.) 473, 25 Am. Dec. 574.

Ohio.— Waj V. Langley, 15 Ohio St. 392;

Moses V. Katzenberger, 1 Handy (Ohio) 46,

12 Ohio Dec. (Reprint) 19; Brown v. Daugh-
erty, 8 Ohio Dec. (Reprint) 371, 7 Cine. L.

Bui. 239.

'Ivania.— Lee •». Sellers, 81 Pa. St.

473; Loucheim's Appeal, 67 Pa. St. 49;
Stuart V. Blum, 28 Pa. St. 225; Patterson
V. Boehm, 4 Pa. St. 507 ; Callahan v. Ackley,

9 Phila. (Pa.) 99, 30 Leg. Int. (Pa.) 12.

Texas.— WilliB v. Morris, 63 Tex. 458, 51
Am. Rep. 655.

Vermont.— Wheeler v. Wheeler, 11 Vt. 60.

Wisconsin.— Continental Nat. Bank v. Mc-
Geoch, 92 Wis. 286, 66 N. W. 606.

United States.— BuUene v. Blain, 6 Biss.

(U. S.) 22, 4 Fed. Cas. No. 2,124.

England.— Howden v. Haigh, 11 A. & E.

1033, 9 L. J. Q. B. 198, 3 P. & D. 661, 39
E. C. L. 539; Fawcett v. Gee, 3 Anstr. 910;
Cecil V. Plaistow, 1 Anstr. 202; Alsager v.

Spalding, 1 Arn. 181, 4 Bing. N. Cas. 407, 7

L. J. C. P. 225, 6 Scott 204, 33 E. C. L.-777;
Spurret v. Spiller, 1 Atk. 105, 26 Eng. Re-
print 69 ; Wells v. Girling, 1 B. & B. 447, 4
Moore C. P. 78, 5 E. C. L. 733; Cullingworth
V. Loyd, 2 Beav. 385, 4 Jur. 284, 9 L. J. Ch.
218, 17 Eng. Ch. 385; Clay v. Ray, 17 C. B'.

N. S. 188, 112 E. C. L. 188; In re Lenzberg,

7 Ch. D. 650, 47 L. J. Ch. 178, 26 Wkly. Rep.
258; Constantein v. Blache, 1 Cox Ch. 287;
Higgins V. Pitt, 4 Exch. 312, 18 L. J. Exch.
488; Mare v. Warner, 3 Giff. 100, 7 Jur.

N. S. 1228, 4 L. T. Rep. N. S. 351; Mare v.

Sandford, 1 Giflf. 288; Smith v. Cuff, 6 M. & S.

160; Horton v. Riley, 13 L. J. Exch. 81, 11

M. & W. 492; Bradshaw V. Bradshaw, 9

M. & W. 29 ; Middleton v. Onslow, 1 P. Wms.
768, 24 Eng. Reprint 605; Cockshott v. Ben-
nett, 2 T. R. 763, 1 Rev. Rep. 617 ; Ex p. Sad-
ler, 15 Ves. Jr. 52, 10 Rev. Rep. 18; Jackman
V. Mitchell, 13 Ves. Jr. 581, 9 Rev. Rep.

229; Eastabrook v. Scott, 3 Ves. Jr. 456.

Contra, Feize v. Randall, 1 Esp. 224, 6 T. R.

146.

Canada.— Brigham v. La Banque Jacques-

Cartier, 30 Can. Supreme Ct. 429 ; Sinclair v.

Henderson, 9 L. C. Jur. 306; Samuel v. Fair-

grieve, 21 Ont. App. 418 [reversing 24 Ont.

486, but reversed on another point in Craig
V. Samuel, 24 Can. Supreme Ct. 278] ; Lang-
ley V. Van Allen, 3 Ont. L. Rep. 5 [affirming

32 Ont. 216].

And see Forsyth Comp. 104; 4 So. L. Rev.

827; 17 Centr. L. J. 306; and 10 Cent. Dig.

tit. "Compositions with Creditors," §§ 23

et seq., 27 et seq.

A creditor cannot recover from the surety

on a note given as a secret preference. Weaver
V. Waterman, 18 La. Ann. 241.

25. Cheveront v. Textor, 53 Md. 295 ; Cobb
V. Fogg, 166 Mass. 466, 44 N. E. 534; Moses
V. Katzenberger, 1 Handy (Ohio) 46, 12 Ohio

Dec. (Reprint) 19; Wood v. Barker, L. R. 1

Eq. 139, 11 Jur. N. S. 905, 35 L. J. Ch. 276,

13 L. T. Rep. N. S. 318, 14 Wkly. Rep. 47;

Fawcett v. Gee, 3 Anstr. 910; Spurret v.

Spiller, 1 Atk. 105, 26 Eng. Reprint 69 ; Mare
V. Earle, 3 GifT. 108, 7 Jur. N. S. 1230, 4

L. T. Rep. N. S. 352; Mare v. Warner, 3 Giff.

100, 7 Jur. N. S. 1228, 4 L. T. Rep. N. S.

[XI, B, 1, e]



474 [8 Cye.] COMPOSITIONS WITH CREDITORS

holder (unless a hona fide purchaser for value) from proceeding thereon.^ A
non-negotiable security will be equally void and unenforceable, even in the hands
of a honafide purchaser for value.^' Eut a honafide holder for value may enforce

a negotiable security, even though it be given as a secret preference.* Parol
evidence is admissible to show that a note or other security was given secretly

and fraudulently.^'

2. Recovery of Secret Preference — a. When Recoverable — (i) By
Debtor—^(a) Amount Paid Creditor. The debtor may recover from the

creditor, by bill in equity, or without a formal rescission, by action at law for

money paid, any sum that the creditor has received from him by way of secret

preference, if tlie payment was such as the law regards as involuntary,®* and may
also recover the proceeds of such a fraudulent preference, if other than money.^'

(b) Amount Paid Holder of Negotiable Security. If a note or other nego-

tiable security given as a secret preference is enforced by a Iwna fide holder,

the debtor may recover from the creditor to whom the security was given, in an
action for money had and paid out to the use of the latter, the amount which he
has been compelled to pay upon it ;

^ and when a secret preference is given
a creditor by a third party, and the composition bills or notes are negotiated and
the debtor is compelled to pay them, he can recover from the creditor the amount
received by him in excess of the composition.^

(ii) Bt Assionmss OS Trustbbs. a payment by way of secret preference

or the proceeds of a secret preference given otherwise than in money may

351; Mare v. Sandford, 1 Giflf. 288; Middle-

ton V. Onslow, 1 P. Wms. 768, 24 Eng. Re-

print 605 ; Eastabrook v. Scott, 3 Ves. Jr.

456.

Contra, Moses v. Katzenberger, 1 Handy
(Ohio) 46, 12 Ohio Dec. (Reprint) 19.

Extent and limits of rule.— The guaran-

tor of the composition can sue to set aside

his guarantee (Pendlebury v. Walker, 4 Y. &
C. Exch. 424), and a bond given by the debt-

or's son to secure the balance of the debt

was ordered to be delivered up to the maker,

with costs (Jackman v. Mitchell, 13 Ves. Jr.

581, 9 Rev. Rep. 229). But when the debtor

has been guilty of a breach of trust the se-

curity will not be set aside at his instance.

Small I!. Brackley, 2 Vern. 602.

26. Almon v. Hamilton, 100 N. Y. 527, 3

N. E. 580 [affirming 30 Hun (N. Y.) 88];
Faweett v. Gee, 3 Anstr. 910; Cecil v. Plais-

tow, 1 Anstr. 202; Spurret v. Spiller, 1 Atk.

105, 26 Eng. Reprint 69; Constantein v.

Blaehe, 1 Cox Ch. 287 ;, Jackman v. Mitchell,

13 Ves. Jr. 581, 9 Rev. Rep. 229.

Execution of a judgment obtained on a
warrant of attorney in a note or bond given

as a fraudulent preference may be enjoined.

Gibbon v. Bellas, 2 Phila. (Pa.) 390, 14 Leg.

Int. (Pa.) 327; Cecil v. Plaistow, 1 Anstr.
202. See Blodget v. Hogan, 10 La. Ann. 18.

27. Gibbon v. Bellas, 2 Phila. (Pa.) 390,

14 Leg. Int. (Pa.) 327.

38. Lawrence v. Clark, 36 N. Y. 128;
Hagaman v. Burr, 41 N. Y. Super. Ct. 423;
Gilmour v. Thompson, 6 Daly (N. Y.) 95, 49

How. Pr. (N. Y.) 198.

29. Ramsdell v. Edgarton, 8 Mete. (Mass.)

227, 41 Am. Dec. 503.

30. Brown v. Everett-Ridley-Ragan Co., Ill

Ga. 404, 36 S. E. 813; Solin'ger v. Earle, 82

[XI. B, 1, e]

N. Y. 393, 60 How. Pr. (N. Y.) 116 [affirm-

ing 45 N. Y. Super. Ct. 80, 604] ; In re Chap-
lin, 115 Fed. 162; Bean v. Brookmire, 2 Dill.

(U; S.) 108, 2 Fed. Gas. No. 1,170, 2 Am. L.

Rec. 222, 6 Am. L. T. Rep. 418. 5 Chic. Leg. N.
314, 7 Nat. Bankr. Reg. 568, 7 West. Jur.
324; Clarke v. Shee, Cowp. 197, Dougl. 672,
note 6: Smith v. Bromley, Dougl. 670 note;
Higgins V. Pitt, 4 Exch. 312, 18 L. J. Exch.
488 ; Atkinson v. Denby, 7 H. & N. 934, 8 Jur.
N. S. 1012, 31 L. J. Exch. 362, 7 L. T. Rep.
N. S. 93, 10 Wkly. Rep. 389 [affirming 6
H. & N. 778, 7 Jur. N. S. 1205, 30 L. J. Exch.
361, 4 L. T. Rep. N. S. 252, 9 Wkly. Rep.
539] ; Bradshaw v. Bradshaw, 9 M. & W. 29.

And see Forsyth Comp. 109; 4 So. L. Rev.
824; 17 Centr. L. J. 306; 8 Centr. L. J. 350;
22 Sol. J. & Rep. 506.

When by mistake the debtor pays the
whole amount of the debt in a fifty per cent
composition, supposing that the debt was
twice its actual amount, he can recover the
excess paid over the composition. Trecy v.

Jefts, 149 Mass. 211, 21 N. B. 360.

31. For example, moneys received on an
insurance policy (Alsager v. Spalding, 1 Arn.

181, 4 Ring. N. Cas. 407, 7 L. J. C. P. 225, 6

Scott 204, 33 E. C. L. 777; In re Lenzberg,

7 Ch. D. 650, 47 L. J. Ch. 178, 26 Wkly. Rep.

258 ) and the proceeds of bills collected by the

creditor (Turner v. Hoole, D. & R. N. P. 27,

16 E. C. L. 418).

32. Gilmour v. Thompson, 6 Daly (N. Y.)

95, 49 How. Pr. (N. Y.) 198; Stock v. Man-
son, 1 B. & P. 286 ; Horton v. Riley, 13 L. J.

Exch. 81, 11 M. & W. 492; Smith v. Cuff, 6

M. & S. 160; Manson v. Stock, 6 Ves. Jr. 300.

And see Forsyth Oomp. 109.

33. Bradshaw v. Bradshaw, 9 M. & W.
29.
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be recovered by the debtor's assignees or trustees in bankruptcy or insolvency,

either at law or in equity.^

(hi) By Grmditors. It has been said that the other creditors may by bill

in equity on the principle of following a trust fund recover from a creditor

fraudulently preferred whatever he has received from the debtor by way of

secret preference.^ But this rule can apply only where the fund can be traced,

and in those jurisdictions only where the assets of a debtor are regarded as a
trust fund for his creditors, unless perhaps also where the debtor has proposed to

assign all his property in trust for his creditors.^"

b. When Not Beeoverable— (i) By Debtor or His Assignees, Etc.
J^either the debtor nor his assignees or trustees can recover a secret preference, if

it was given voluntarily,^ if the composition was procured by fraud or by

34. Fairbanks v. Amoskeag Nat. Bank, 38
Fed. 630; Bean v. Amsinek, 10 Blatchf.

(U. S.) 361, 12 Fed. Cas. No. 1,167, 12 Am.
L. Reg. N. S. 379, 8 Nat. Bankr. Rep. 228;
Bean v. Brookmire, 1 Dill. (U. S.) 151, 2

Fed. Cas. No. 1,169, 3 Chic. Leg. N. 378, 1

Leg. Opin. (Pa.) 178, 5 West. Jur. 505, 2

Dill. (U. S.) 108, 2 Fed. Cas. No. 1,170, 2

Am. L. Rec. 222, 6 Am. L. T. Rep. 418, 5 Chic.

Leg. N. 314, 7 Nat. Bankr. Reg. 568, 7 West.
Jur. 324. In Bean v. Amsinck, 10 Blatchf.

(U. S.) 361, 2 Fed. Cas. No. 1,167, 12 Am.
L. Reg. N. S. 379, 8 Nat. Bankr. Reg. 228,

a partner compounded with the firm creditors,

calling them " his " creditors, and signed
the composition notes with the firm names.
The creditors regarded the firm as dissolved,

and its assets as placed in the partner's hands
for settlement. The partner paid out firm

funds in fraud of the firm creditors and was
afterward declared a bankrupt. It was held
that his assignees in bankruptcy could re-

cover in the interest of the firm creditors the

sums so paid in fraud of their rights.

The facts that the composition deed was
not to be binding unless all should sign— and
all did not sign, and that the creditor's agent

was authorized to sign only after all the

others had signed, will not prevent a recov-

ery by the debtor's assignees from the cred-

itor of a fraudulent preference. Bean v. Am-
sinclc, 10 Blatchf. (U. S.) 361, 2 Fed. Cas.

No. 1,167, 12 Am. L. Reg. N. S. 379, 8 Nat.
Bankr. Reg. 228.

The debtor's assignees in bankruptcy may
recover moneys received by a creditor on an
insurance policy assigned to him as a secret

advantage, although the composition has not

been paid. Alsager v. Spalding, 1 Arn. 181, 4
Bing. N. Cas. 407, 7 L. J. C. P. 225, 6 Scott

204, 33 E. C. L. 777.

35. Bean v. Brookmire, 2 Dill. (U. S.) 108,

2 Fed. Cas. No. 1,170, 2 Am. L. Rec. 222, 6

Am. L. T. Rep. 418, 5 Chic. Leg. N. 314, 7

Nat. Bankr. Reg. 568, 7 West. Jur. 324.

36. In Montgomery Bank v. Ohio Buggy
Co., 110 Ala. 360, 18 So. 273, upon the in-

vitation of a debtor in embarrassed circum-

stances, his creditors met and entered into

an agreement between themselves and the

debtor to extend their demands upon the

promise by the latter that they should be paid

in four instalments, and upon condition that
the debtor should incur no new indebtedness
pending the extension, and if such new in-

debtedness should be incurred, then all the
claims so extended should become due and col-

lectable. Upon the happening of the contin-
gency provided for in the agreement, by the
contracting of new indebtedness by the debtor,
some of the assenting creditors took from the
debtor payment of their claims by a convey-
ance of his property. It was held that the
property so conveyed was not, in the hands of
the creditors to whom it was conveyed, a trust
fund for the equal benefit of all the creditors,
and that such creditors did not become by im-
plication trustees in possession of the prop-
erty so conveyed to them, for the benefit of all

the assenting creditors. See also Montgomery
Bank v. Ohio Buggy Co., 100 Ala. 626, 13 So.
621.

37. Crossley v. Moore, 40 N. J. L. 27. But
in In re Chaplin, 115 Fed. 162, it was held
that a trustee in banlcruptcy could recover a
secret preference, although voluntary.

Rule illustrated.—-When a payment over
the amount of the composition is made af-

ter the composition is paid and a release
given it cannot be recovered back or counter-
claimed, although made in pursuance of a
prior secret promise. Smith v. Zeigler, 17
N. Y. Suppl. 338, 44 N. Y. St. 50. A pay-
ment of a bill given for a secret preference
after it has been dishonored is voluntary, and
cannot be recovered. Wilson v. Ray, 10
A. & E. 82, 3 Jur. 384, 8 L. J. Q. B. 224, 2
P. & D. 253, 37 E. C. L. 67. In Langley «.

Van Allen, 3 Ont. L. Rep. 5 iafflrming 32
Ont. 216] the defendant, on entering into an
extension agreement with other creditors, took
from the debtor, without the knowledge of the
other creditors, notes at short dates for a
large portion of his claim in favor of his nom-
inee. These notes were paid at maturity and
shortly after the debtor made an assignment
for the benefit of his creditors, the general ex-
tension payments not having been met. It
was held that the payments on the short notes
were voluntary, and that the other parties to
the extension agreement, suing in their own
names and in the name of an assignee under
an order, could not recover them from the
defendant.

[XI, B, 2. b, (I)]
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false representations,^ or if the debtor lias not performed the requirements of

the composition.^'

(ii) JBy Third Parties. A third party who gives a note for a secret prefer-

ence to induce a composition and is compelled to pay its amount to a hona fide
holder cannot recover from the creditor, although the transaction is fraudulent,

as he is a mere volunteer ;
*' and a guarantor of a debt, who has paid a creditor the

difference between the composition and the debt to induce the composition, and
then has drawn a bill on the debtor to reimburse himself, cannot recover on the

bill, although tlie debtor may have accepted it."

3. Rights of Inkocent CREDrroRS— a. Reeovepy on Oplginal Debt. A fraudu-

lent preference of one creditor renders the composition null and void as to all

innocent creditors, and they may sue for and recover their original claims or the

balance of those claims over what they may have received under the composition,**

38. 4 So. L. Eev. 826. When the debtor

sues to recover a fraudulent preference, it is

a good defense that the composition was ob-

tained by misrepresentation and that the
debtor concealed a valuable portion of his

assets. Armstrong v. Mechanics' Nat. Bank,
6 Biss. (U. S.) 520, 1 Fed. Cas. No. 545.

39. Ward v. Bird, 5 C. & P. 229, 24
E. C. L. 539, holding that wnen an assenting
creditor is paid in full after he has executed
the deed of composition the debtor cannot re-

cover without proof of payment of the com-
position notes or evidence equivalent thereto.

But it is no defense to an action to recover a
fraudulent preference that the composition
deed was invalid because not signed by all the
creditors pursuant to its terms (which pro-
vided that it should not be binding unless all

signed) if it appears that the greater part of

the creditors (over ninety-eight per cent in
value) had signed and believed in good faith
that all had signed. Bean v. Brookmire, 2
Dill. (U. S.) 108, 2 Fed. Cas. No. 1,170, 2
Am. L. Rec. 222, 6 Am. L. T. Rep. 418, 5
Chic. Leg. N. 314, 7 Nat. Bankr. Reg. 568, 7
West. Jur. 324.

40. Solinger v. Earle, 82 N. Y. 393, 60
How. Pr. (N. Y.) 116 {affirming 45 N. Y.
Super. Ct. 80, 604].

41. Bryant v. Christie, 1 Stark. 329, 2
E. C. L. 129.

43. California.— Kullman v. Greenebaum,
92 Cal. 403, 28 Pac. 674, 27 Am. St. Rep. 150

;

O'Brien v. Greenebaum, 92 Cal. 104, 28 Pac.
214; Smith v. Owens, 21 Cal. 11.

Connecticut.— Himtington v. Clark, 39
Conn. 540; Doughty v. Savage, 28 Conn. 146.

Georgia.— Saul v. Buck, 72 Ga. 254 ; Wood-
ruff V. Saul, 70 Ga. 271; Ga. Code (1895),
I 2692.

Illinois.— Hefter v. Cahn, 73 111. 296.

Indiana.— Kahn v. Gumberts, 9 Ind. 430;
Shinkle v. Shearman, 7 Ind. App. 399, 34
N. E. 838.

Maryland.— Smith v. Stone, 4 Gill & J.

(Md.) 310.

Massachusetts.— Cobb v. Fogg, 166 Mass.
466, 44 N. E. 534; Walker v. Mayo, 143

Mass. 42, 8 N. E. 873; Cobb v. Tirrell, 137
Mass. 143; Partridge v. Messer, 14 Gray

[XI, B. 2. b, (i)]

(Mass.) 180; Turner v. Comer, 6 Gray
(Mass.) 530.

Minnesota.— Powers Dry-Goods Co. v. Har-
lin, 68 Minn. 193, 71 N. W. 16, 64 Am. St.

Rep. 460.

Missouri.— Luehrmann v. St. Louis Furni-
ture Co., 21 Mo. App. 499; Bank of Com-
merce V. Hoeber, 11 Mo. App. 475 {affirmed

in 88 Mo. 37, 57 Am. Rep. 359]; Bank of

Commerce v. Hoeber, 8 Mo. App. 171.

New York.— White v. Kuntz, 107 N. Y.
518, 14 N. E. 423, 12 N. Y. St. 297, 1 Am.
St. R«p. 886 [affirming 13 Daly (N. Y.)

286] ; Martin v. Adam, 81 Hun (N. Y.) 9, 30
N. Y. Suppl. 523, 62 N. Y. St. 404; Martin v.

Adams, 60 Hun (N. Y.) 578, 14 N. Y. Suppl.

626, 38 N. Y. St. 397; Crandall v. Coch-

ran, 3 Thomps. & C. (N. Y.) 203; Smith v.

Ziegler, 17 N. Y. Suppl. 338, 44 N. Y. St. 50.

'North Carolina.— Zell Guano Co. v. Emry,
113 N. C. 85, 18 S. E. 89.

Ohio.— Brown v. Daugherty, 8 Ohio Dec.
(Reprint) 371, 7 Cine. L. Bui. 239.

Pennsylvania.— Shenandoah M. E. Church
V. Bobbins, 81 Pa. St. 361; Stuart v. Blum,
28 Pa. St. 225.

Vermont.— Mansfield v. Rutland Mfg. Co.,

52 Vt. 444; Cobleigh v. Pierce, 32 Vt. 788.

Wisconsin.— Musgat v. Wybro, 33 Wis. 515.

United States.— In re Chaplin, 115 Fed.

162; In re Sturges, 8 Biss. (U. S.) 79, 23 Fed.

Cas. No. 13,565, 10 Chic. Leg. N. 33, 16 Nat.

Bankr. Reg. 304; Bro^Tisville Mfg. Co. v.

Lockwood, 3 McCrary (U. S.) 608, 11 Fed.

705; Chuck v. Mesritz, 2 Woods (U. S.) 204,

5 Fed. Cas. No. 2,710.

England.— Ex p. Milner, 15 Q. B. D. 605,

54 L. J. Q. B. 425, 53 L. T. Rep. N. S. 652, 2

Morr. Bankr. Rep. 190, 33 Wkly. Rep. 867;

Ex p. Cowen, L. R. 2 Ch. 563, 16 L. T. Rep.

N. S. 469, 15 Wkly. Rep. 859; Dauglish v.

Tennent, L. R. 2 Q. B. 49, 8 B. & S. 1, 36 L. J.

Q. B. 10, 15 Wkly. Rep. 196; Leicester v.

Rose, 4 East 372, 1 Smith K. B. 41 ; Foley v.

Hoare, Hayes & J. 90; Spooner v. Whiston, 8

Moore C. P. 580, 17 E. C. L. 547 ; Ex p. Nel-

son, 13 Wkly. Rep. 760.

Canada.— Forster v. Bettes, 5 U. C. Q. B.
599.

See 4 So. L. Rev. 661, 822; 17 Centr. L. J.
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or file a petition in bankruptcy if circumstances warrant,^ or, if judgment cred-
itors, issue execution^ without returning or offering to return what they have
received under the composition, since their right of action is not one of rescission
for the fraud, but on contract for the original debt, revived by the failure of the
composition because of the fraud ;*= and they may declare on their original evi-

dences of indebtedness, although delivered up under the composition, and there-
fore out of their possession.** But a fraudulent preference does not ipso facto
deprive an innocent creditor of his rights under the composition ; the debtor can-
not set up its invalidity as against such a creditor, and an innocent creditor may
therefore at his option insist on the performance of the composition according to
its terms, in so far as he is concerned."

_
b. Equitable Remedies. The injured creditors may if they prefer instead of

suing at law on their original debts sue in equity to set aside the composition ;*'

and in such a suit the court may also order the notes or other evidences of debt
originally held by the creditors to be redelivered to them, and decree payment
thereof.*' Execution of a judgment confessed as a secret preference may be
enjoined and the payment in full of the debt of the injured creditor be decreed
in one proceeding.^

306; 8 Centr. L. J. 351. But see Page v.

Carter, 16 N. H. 254, 42 Am. Dec. 726, where
it was held that the other creditors could not
sue if the preferred creditor did not come in
until after they had signed.

See 10 Cent. Dig. tit. " Compositions with
Creditors," §§ 27 et seq., 87 et seq.

Illustrations.
—

" Nothing less than the
strictest compliance with the terms of the
proposed composition on the part of the
debtor, and on the part of the other creditors

also, can bind him. The most perfect good
faith is required of all. Any preference of one
creditor over another, whether that preference
relates to the amount to be paid him, to the
time when it is to be paid, or to the manner
of securing its prompt payment, taints the
whole contract and renders it void." Per
Burwell, J., in Zell Guano Co. v. Emry, 113
N. C. 85, 89, 18 S. E. 89. A composition will

not be specifically enforced at the suit of a
debtor who has secretly agreed to pay some of

the compounding creditors all their debts.

Child V. Danbridge, 2 Vern. 71. In Hanover
Nat. Bank v. Blake, 142 N. Y. 404, 37 N. E.

519, 59 N. Y. St. 794, 40 Am. St. Rep. 607, 27

L. E. A. 331 [reversing 66 Hun (N. Y.) 33,

20 N. Y. Suppl. 780, 49 N. Y. St. 432] it was
said that innocent creditors would be re-

leased only when the agreement for secret

preference is executed, and that if it is execu-

tory merely they will still be bound ; but this

dictum stands alone and is not supported by
either reason or authority. But when an in-

solvent firm had gone into the hands of a re-

ceiver, and the receiver in submitting to the

creditors a proposition for settlement at fifty

cents on the dollar stated that the settlement

would involve the necessity of dismissing all

suits, attachments, etc., it was held that the

settlement was not invalidated so as to entitle

other creditors to sue for their original debts,

by his payment, in addition to the stipulated

dividend, of the attorney's fees incurred by
certain creditors in attachment suits pre-

viously csmmenced. Continental Nat. Bank

V. McGeoeh, 92 Wis. 296, 66 N. W. 606. See
also Robbins v. Alexander, 11 How. Pr.
(N. Y.) 100.

43. Ex p. Cowen, L. R. 2 Ch. 563, 16 L. T.
Rep. N. S. 469, 15 Wkly. Rep. 859.

44. Ea> p. Milner, 15 Q. B. D. 605, 54 L. J.

Q. B. 425, 53 L. T. Rep. N. S. 652, 2 Morr.
Bankr. Rep. 190, 33 Wkly. Rep. 867.

45. Hefter v. Cahn, 73 111. 296; Cobb v.

Tirrell, 137 Mass. 143; Bank of Commerce v.

Hoeber, 8 Mo. App. 171; Brown v. Daugherty,
8 Ohio Dec. (Reprint) 371, 7 Cine. L. Bui.
239. See also 17 Centr. L. J. 306.

But if the composition is paid by a third
party the creditors must return to him what
they have received before suing the original

debtor. Babcock v. Dill, 43 Barb. (N. Y.)
577.

46. Bank of Commerce r. Hoeber, 8 Mo.
App. 171; Stuart v. Blum, 28 Pa. St. 225;
Forster v. Bettes, 5 U. C. Q. B. 599. See also
Blodgett V. Webster, 24 N. H. 91.

47. Eldridge v. Strenz, 34 N. Y. Super. Ct.

491 [affirmed in 65 N. Y. 556]

.

48. Martin v. Adams, 81 Hun (N. Y.) 9,

30 N. Y. Suppl. 523, 62 N. Y. St. 404 ; Martin
V. Adams, 14 N. Y. Suppl. 626, 38 N. Y. St.

397.

It has been suggested in some cases that
an individual creditor should not be permitted
in any case to sue for his debt alone, but that
the only proceeding should be by bill in equity
to set aside the composition for the benefit of
all, as only in this way can the vital element
of equality be preserved. Cheveront v. Textor,,
53 Md. 295; Evans v. Bell, 15 Lea (Tenn.)
569. But this clearly rests upon a double

'

error: (1) that a rescission is necessary,
which is clearly not the law; and (2) that
the composition stands, notwithstanding the
fraud, whereas the fraud avoids it as to the
innocent creditor. See supra, XI, B, 1, b;
XI, B, 3, a.

49. Cobb V. Fogg, 166 Mass. 466, 44 N. E
534.

50. Blodget r. Hogan, 10 La. Ann. 18.

[XI, B. 3, b]
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c. Effect of Ignopanee of Debtor. Some cases hold that a secret preference
will render the composition invalid as to an innocent creditor, even though the

debtor was ignorant of the giving of the preference.^* But others have adopted
what would seem to be a more equitable rule, holding that a preference given by
a third party, not the agent of the debtor, of which the debtor is ignorant,

although void and unenforceable as to the creditor to whom it is given, will not
avoid the composition as between the debtor and innocent creditors.^^

d. What Creditors Are Not Affected. But if the other creditors knew of the
secret preference at the time they entered into the composition or if ignorant of

it then have accepted payment of the composition, or of an instalment thereof

after becoming aware of the fraud practised on them, they cannot repudiate the

composition and sue to set it aside or to recover on their original claims.'^ The

51. Luehrmann v. St. Louis Furniture Co.,

2i Mo. App. 499; Bank of Commerce v.

Hoeber, 11 Mo. App. 475 [affirmed in 88 Mo.
37, 57 Am. Rep. 359] ; Bradshaw v. Bradshaw,
9 M. & W. 29.

Reasons for this doctrine.— " Where one of

the creditors gets, as a price of signing the

agreement a preference over the other cred-

itors, it is immaterial whether he gets it

from the debtor or from a third person, or

whether he gets it with the knowledge of

the debtor, or whether the debtor is wholly
innocent of it. By receiving such a preference

he commits a fraud on the other creditors;

and the case falls within the principle that

where a, party to a contract conceals or mis-

represents a material matter which forms the

whole or a part of the inducement upon
which the other contracting parties enter into

the contract, this avoids the contract. Puls-

ford V. Richards, 17 Beav. 87, 17 Jur. 865,

22 L. J. Ch. 559, 19 Eng. L. & Eq. 387. It is

a misrepresentation or concealment dims

locum contractui— as to the thing which
gave occasion to the contract; therefore it

avoids the contract. The creditors who sign

such an agreement act, in a measure, upon
the faith of each other's judgment, and they

suppose, and rightfully suppose, that the

judgment of each of the other creditors is in-

fluenced by the same considerations which
influence their own judgment; and they are

cheated by any creditor who is influenced by
the motive of a benefit in which they do not

share, and the knowledge of which is con-

cealed from them. ... It is said that
this view of the law works a hardship upon
the defendant, who is innocent of any wrong.
The answer is, that it is no hardship for a

man to be compelled to pay his honest debts

in full, though it may be hard for him to do

it. He agreed to do it when he contracted

the debts, and he stands under a continual

moral obligation to do it, until he has done

it. It is a greater hardship for his creditors

to be compelled to take a part of what is due
them in discharge of the whole, and the law
ought not to compel them to do this, except

upon a mutual agreement, entirely open and
fair, in which each one gets what the agree-

ment purports to give him, and no more."

Per Thompson, J., in Bank of Commerce v.
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Hoeber, 11 Mo. App. 475, 479, 482 [affVrmed
in 88 Mo. 37, 57 Am. Rep. 359].

52. Martin v. Adams, 81 Hun (N. Y.) 9,

30 N. Y. Suppl. 523, 62 N. Y. St. 404; Bab-
cock V. Dill, 43 Barb. (N. Y.) 577, where it

was held that the voluntary payment of a
note given as a secret preference by a third
party, made by the debtor after the execution

of the composition agreement, although with
knowledge of its character, is not such a
fraud as will avoid the composition.

53. Iowa.— Bower v. Metz, 54 Iowa 394, 6

N. W. 551.

Missouri.— O'Shea v. Collier White Lead,

etc., Co., 42 Mo. 397, 97 Am. Dec. 332.

"New Hampshire.— Gage v. De Courcey, 68

N. H. 579, 41 Atl. 183.

New York.— Martin v. Adams, 81 Hun
(N. Y.) 9, 30 N. Y. Suppl. 523, 62 N. Y. St.

404.

yerOTOn*.— Cobleigh v. Pierce, 32 Vt. 788.

Wisconsin.— Continental Nat. Bank v. Mc-
Geoch, 92 Wis. 286, 66 N. W. 606.

England.— 'Soith v. Wakefield, 13 Q. B.

536, 13 Jur. 731, 18 L. J. Q. B. 214, 66 E. C. L.

536; Pfieger v. Browne, 28 Beav. 391; Jack-

man V. Mitchell, 13 Ves. Jr. 581, 9 Rev. Rep.

229. See also Coleman v. Waller, 3 Y. & J.

212.

See 10 Cent. Dig. tit. " Compositions with

Creditors," § 29.

Rule applied.—In Carey v. Barrett, 4 C. P. D.

379, at the time of the composition it was
knovra that the debtor was being sued for a

small sum; and it was held that the subse-

quent payment of this claim in full before

the cause was ripe for trial was not a fraud

upon the other creditors, since it was made
under pressure and not in pursuance of a

prior arrangement for a preference. And in

Continental Nat. Bank v. McGeoch, 92 Wis.

296, 66 N. W. 606, where the question was
whetlier the plaintiff bank, when it accepted

the composition and executed a release in

full, knew that the claim of another cred-

itor, who was a party to said agreement,

had been paid in full, a copy of a Sunday
issue of a newspaper giving an account of

the securing in full of such claim was held

to be admissible in evidence, where both the

president and cashier of the plaintiff were

accustomed to take and read that paper, al-



COMPOSITIONS WITH CREDITORS [8 Cye.j 479

general rule also applies only in favor of those who enter into the composition
;

and a secret preference will not be held fraudulent (except where all preferences
are fraudulent) as to those who do not join."

4. Rights of Creditor Secretly Preferred— a. Repudiation of Composition.
A creditor who has received a secret preference cannot repudiate the composition
on the ground of the fraud in which he has participated '^ nor on the ground of a
like preference given to another creditor without his knowledge or assent ; ^ but
if the composition is void or voidable for other reasons not connected with his

preference, operating on the inception of the composition, he can recover the
balance of his original debt over the preference, or over tlie preference and what
he has received under the composition, as the case may be, notwithstanding his

own fraud,^'' although a breach of performance of the composition will not vitiate

a release given by a secretly preferred creditor,'* especially if he has received the
full amount of the composition as a secret preference.^

b. Enforcement of Composition. There is an irreconcilable conflict of author-
ity on the question whether a composition is so far invalidated by a fraudulent
preference tnat the creditor so preferred cannot recover the amount due him
under the composition. The weight of authority favors the rule that he cannot
recover ;

^ and this rule would seem to be supported also by reason and justice.

though there was no evidence that either of

them read or received that particular issue;

and evidence was also held admissible that
a majority of the plaintiff's directors were
members of the board of trade of which the
debtor was a member, that its cashier was
frequently there, and that the securing of

the other creditors in full became publicly

and generally known on said board of trade

and in the city; and it was further held that

the jury was properly allowed to take into

consideration the matters above mentioned,
with other circumstances tending to prove
knowledge on the part of the plaintiff, where
they were also instructed that plaintiff was
not chargeable with the knowledge of its

directors acting as individuals, or with the

knowledge of its officers having nothing to

do with the composition.
54. Loucheim's Appeal, 67 Pa. St. 49.

' 55. Huckins v. Hunt, 138 Mass. 366; Bab-

cock V. Dill, 43 Barb. (N. Y.) 577. See also

4 So. L. Rev. 830.

56. O'Brien v. Greenebaum, 92 Cal. 104, 28

Pac. 214; Baldwin r. Eoseman, 49 Conn.

105; White v. Kuntz, 107 N. Y. 518, 14 N. E.

423, 12 N. Y. St. 297, 1 Am. St. Rep. 886

[affirming 13 Daly (N. Y.) 286]; Mallalieu

V. Hodgson, 16 Q. B. 689, 15 Jur. 217, 20

L. J. Q. B. 339, 71 E. C. L. 689. See also

4 So. L. Rev. 830. But see Cobleigh v. Pierce,

32 Vt. 788.

57. For example, on the ground of non-per-

formance (Walker v. Mayer, 143 Mass. 42, 8

N. E. 873; Weese v. Banfleld, 22 Ont. App.

489) or on the ground of misrepresentations

as to other matters (Elfelt i'. Snow, 2 Sawy.

(U. S.) 94, 8 Fed. Cas. No. 4,342, 6 Nat.

Bankr. Reg. 57). See also Almon v. Hamil-
ton, 100 N. Y. 527, 3 N. E. 580 [affirming

30 Hun (N. Y.) 88].
58. Eo) p. Phillips, 36 Wkly. Rep. 567.

When a creditor has received payments af-

ter an instalment is defaulted such payments

are a fraud on the others, and on payment
of the instalments remaining due he will be
enjoined from suing for the balance of his

original debt. Geach v. Ames, 16 Ves. Jr.

375 note.

59. Ex p. Oliver, 4 De G. & Sm. 354.

60. Connecticut.—• Doughty v. Savage, 28
Conn. 146.

Delaware.— Macaltioner v. Croasdale, 3

Houst. (Del.) 365.

Massachusetts.— Huckins v. Hunt, 138

Mass. 366; Frost v. Gage. 3 Allen (Mass.)

560.

New York.— Bradley, etc., Co. v. Lally, 2

Misc. (N. Y.) 286, 21 N. Y. Suppl. 1044, .51

N. Y. St. 152 [affirmed in 3 Misc. (N. Y.)

635, 22 N. Y. Suppl. 1131, 51 N. Y. St. 945].

Ohio.— Moses v. Katzenberger, 1 Handy
(Ohio) 46, 12 Ohio Dec. (Reprint) 19.

England.— Mallalieu v. Hodgson, 16 Q. B.

689, 15 Jur. 817, 20 L. J. Q. B. 339, 71

E. C. L. 689; Howden v. Haigh, 11 A. & E.

1033, 9 L. J. Q. B. 198, 3 P. & D. 661, 39

E. C. L. 539; Higgins v. Pitt, 4 Exch. 312,

18 L. J. Exch. 488 ; Matter of Cross, 4 De G.

& Sm. 364; Eoo p. Phillips, 36 Wkly. Rep.
567.

See Forsyth Comp. 135; and 10 Cent. Dig.
tit. " Compositions with Creditors," § 36
et seq.

Applications, and reason for rule.— A cred-

itor fraudulently preferred cannot sue out a
petition in bankruptcy against the debtor,

since the original debt is released by the
composition, and his claim under the com-
position is invalidated by the fraud. Matter
of Cross, 4 De G. & Sm. 364; Ex p. Phillips,

36 Wkly. Rep. 567. Nor can he prove in

bankruptcy. Leicester v. Rose, 4 East 372,

1 Smith K. B. 41; Ex p. Sadler, 15 Ves. Jr.

52, 10 Rev. Rep. 18. " It is quite immaterial
that the funds to be distributed among other

creditors are not diminished or rendered less

available in consequence of the secret agree-

[XI, B, 4, b]
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But the trend of modern decisions is toward the more lenient rule that the com-
position stands as between the preferred creditor and the debtor, and tJiat the
former can recover the balance of the composition over the secret preference.*'

The preferred creditor cannot prove in bankruptcy for an independent del)t, how-
ever, without surrendering the preference;'^ and if he has received the full

amount due under the composition, by way of secret preference, either wholly or

partially, he cannot recover anything under the composition.*' It seems that a

creditor who gives a fraudulent preference to another forfeits his rights under the
composition.**

5. Rights of Third Parties. A fraudulent preference will release a third party
who has made himself resjyonsible in any way for the performance of the con-

ditions of the composition agreement by the debtor, either as guarantor,*'

ment. The fraud consists not in causing any
injury to the assets of the debtor, or in re-

ducing the share or interest to which the
creditors are entitled under the composition,

but in the attempt to induce them to enter

into an agreement for an equal dividend on
their debts in ignorance of a private bargain,

whereby a creditor is to receive an additional

sum to that to which he may be entitled in

common with all the creditors. Such an
agreement vitiates the whole transaction, so

that the party can claim no benefit under a
composition into which he entered in conse-

quence of such corrupt or fraudulent con-

tract." Per Bigelow, C. J., in Frost v.

Gage, 3 Allen (Mass.) 560, 562. In Bannan-
tine V. Cantwell, 27 Mo. App. 658, it was held

that in an action on a composition agree-

ment, which was in fact invalid owing to a
secret preference given to the plaintiff, the

answer need not set up the fraud in the

composition, since it is incumbent on the

plaintiff to show that the condition upon
which the defendant's promise to pay was
dependent had been fulfilled.

61. Shinkle v. Shearman, 7 Ind. App. 399,

34 N. E. 838; Hanover Nat. Bank v. Blake,

142 N. Y. 404, 37 N. E. 519, 59 N. Y. St.

794, 40 Am. St. Rep. 607, 27 L. K. A. 33;

Hanover Nat. Bank v. Blake, 60 Hun
(N. Y.) 428, 14 N. Y. Suppl. 913, 39 N. Y.

St. 335; White v. Kuntz, 107 N. Y. 518, 14

N. E. 423, 12 N. Y. St. 297, 1 Am. St. Rep.
886 [affirming 13 Daly (N. Y.) 286]; Bab-
cock V. Dill, 43 Barb. (N. Y.) 577; In re
Chaplin, 115 Fed. 162; Eastabrook c. Scott,

3 Ves. Jr. 456. See also Bradshaw r. Brad-
shaw, 9 M. & W. 29. In Lobdell v. Nauvoo
State Bank, 180 111. 56, 58, 54 N. E. 157

[affirming 78 111. App. 600, and distinguish-

ing Hefter v. Cahn, 73 111. 296], it was held

that a creditor who refuses to enter into an
arrangement, previously agreed to by all the
other creditors, to accept certain real estate

of the debtor as full payment of all their

demands, until he has obtained a bond from
the debtor, with outside security, for any
deficiency on his claim, is not guilty of such
fraud as will diter him from enforcing the
trust in equity, although the other creditors

were ignorant of the bond. In In re Chap-
lin, 115 Fed. 162, a debtor in compounding
with his creditors transferred to one, as a

[XI. B, 4. b]

secret preference, a note of a third person,

which the creditor applied, at its face value,

on his debt, receiving payment on the balance
due him at the composition rate. The debtor
was afterward adjudged a bankrupt, and the
creditor sought to prove other debts against
his estate. It was held that in determining
the amount of the fraudulent preference re-

ceived by him in the composition, he must
be charged with the note at its face value,

regardless of the amount which he actually

realized from it.

63. Under the federal bankruptcy act of

1898, when a creditor of a bankrupt has re-

ceived a fraudulent preference, recoverable by
the trustee, such preference will not be

treated as a set-off, either to reduce the

amount of his claim, or against the dividend

to be received thereon, but the amount must
be surrendered to the trustee before the cred-

itor will be permitted to prove an independ-

ent debt. In re Chaplin, 115 Fed. 162.

63. Ex p. Oliver, 4 De G. & Sm. 354. In
Knight V. Hunt, 5 Bing. 432, 7 L. J. C. P.

0. S. 165, 3 M. & P. 18, 30 Rev. Rep. 692,

15 E. C. L. 656, the plaintiff, who had re-

fused to sign an agreement to receive a

composition from the debtor of ten shillings

in the pound, signed the agreement upon the

debtor's brother offering to supply him with
coal to the amount of the other ten shillings.

The other creditors knew nothing of the coal

transaction. It was held that after receiving

the coal, the plaintiff could not recover on
a promissory note given for the ten shillings

composition.
64. Where a voluntary assignment for the

benefit of creditors has been executed by a

debtor, upon the delivery to him of a release

from his debts, a creditor who, by a secret

agreement not to claim any portion of the

proceeds of the estate, induced the assignee,

who was also a creditor, to sign the release

and to procure the signatures of other cred-

itors thereto, cannot maintain an action

against the assignee to recover the dividend

upon his debt. Frost v. Gage, 3 Allen (Mass.)

560. See also Frost v. Gage, Allen (Mass.)

50.

65. Bannantine ). Cantwell, 27 Mo. App.

658; Clarke v. Ritchey, 11 Grant Ch. (U. C.)

499; Pendleton v. Walker, 4 Y. & C. Exch.

424; Coleman ». Waller, 3 Y. & J. 212.
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surety,"" or indoi-scr of the composition notes,"' from the obligation thus assumed

;

oHiH'cially when that ohligiition was undertaken at the inducement of the creditor

wlio iHHHUvcH Iho friiiululoiit preference."*

6. What Preferences Are Not Fraudulent— a. In General. A preferential

pnynioiit not comiuctiid with tho composition will not affect it;"" and conse-

(iiuMitly a payment of nioro tlian the composition rate to one who is not a party
tlu'i'dto will not invalidate tlie composition ap;rcement.™ Yioe versa, one who is

not a piu'ty to tlio (•(imposition cannot conipliiin of a preference as a fraud upon
hliii, oxcHjpt wlioro all prof(jr(MUH'8 are fraudulent.'''' A recovery by a creditor of

hiB full dobt, on the <i;round of fraud practised upon him, is not such a preference

aa will avoid a composition as to othors " althongli a collusive recovery in an action

to which a j^ood dofonso might be mudo by tho debtor would doubtless be fraudu-

lent; and the ro(xiipt of loss than tho composition is not a fraud upon other cred-

itors.'"' Tho debtor may j)lodgo a jiart of his assets to a creditor to secure the

payment of a now loan mado to assist him in paying the composition.''''

b. Where There Is No Composition. Where tnere is no general agreement
or understanding, but a series of separate compromises, a secret preference given
to one creditor will not operate aa a fraud upon the others,'"' and consequently,

when the transaction is a mere sale of claims, a secret preference will not vitiate

66. Podfility v. Snvnsc 28 Conn. 140;
Vdwci-M l)i-v(J(i(i(ls V«. r. Iliulin, (18 Minn.
103. 71 N. '\V. Hi, tU Am. SI. Hop. -KiO.

67. n(i\ij;lity r. Sitviifjc-, 28 Conn. 146; Ar-
piii t\ rouliii,'22 \j. C. ,)iiv. :i.n, l Montreal
Ijpjr. N. 200.

But when the debtor's property has been
transferred to the Indorser to meet the com-
position payments, a fraudulent proforonon

will iKit vi'li'iiMo tlic iiuldvspr. but will mcroly
pntitlo him lo deduct frmii the amount of

llu> ccimposition due (lio prt-forrcd creditor

tl\(> luiMMint of the pvi't'orcnoo rooeivcd. Mar-
tin r. Poulin, 1 Dorion (U. C.) 75, t I\lon-

troiil l,rj,'. N. 20.

68. Clarke i-. Uilcliev, 11 Grant Oh.(U. C.)

400.

60. The faet Unit before (lie eoiiiposition

WHS enlered into notes were nssifjned in pood
faith ill full payment of a hoiitt fuir debt

will not vitiate the eem])osition. Ijambert

V. .Tones. 2 Piitl. & II. (\'a.) Mt. .And tho

niero fiiet Hint a tliird person, not a member
of the ecimpouiulinfT linn, bill, who wiis liiible

for its debt lo tlie plaintilT, ijiive on Hie day
tlie llrm fnil.'d eerliiin eollaleral seeiirily to

Riuillier creditor for wliose debt be was also

Hiilile, wliiob ollii-r creditor thereafter volun-

tarily sij-iicd tbe eoni|iosition ajjreement and
accepted Hie composition puynuMit, is not
siilllcieni ground for sellint;- aside the a(>ttle-

nient and diseluufje of plaint ilV's debt. Con-

lincntiil Nut. liimk r. ]\leC!eocli, !12 Wis. 2S(i,

Cti N. W. OOli,

70, llcnrv r. l\riir|diy. .T I .\bi. 21(1; llolton

f. Tieiit. 122 Mass. 2Tt*; Alnion i\ Hauiillon,

100 N. V. .'.27. '^ N. K. r.,'^0 la/llnnlii;! ".0 Unn
(N". Y.) SSj; Ueiinrd I'. TuHer. -1 Rosw.

(N. Y.) 107; In rv Thorn. 2 I'li. St. :i:!I. In

Looiiiis r. \\'ainwri};lit. 21 \l. o20, a creditor

with an individinil claim against the debtor.

who wa.<i also a meinber of a firm «ith a
claim, ajfreed Ibal the firm would compound
U" seeuritv should be sfiveu biiu for his indi-

[81]

vidual claim. The other creditors were not
informed of this arrangement. It was held
that tho security given was not fraudulent,
in the absence of proof that other creditors

were induced to believe that the individual
claim would be included in the composition.
So where the debtor pleads a composition,
nnd that the security sued on was given as

a secret preference, but docs not aver that
the iilaintilTs nfjreed to take it or acted there-

under, the security will be held valid, and
the debtor will not be allowed to set up any
oilier fraud than that alleped. Tuck r.

Tooke, n B, * C. 437. 7 L. .T. K. n. 0. S. 282,

4 M. & R. 303, 17 E. C. L. 200 [affirming

•I liinp. 224, 5 L. ,T. C. P. O, S, 150, 12 Moore
0, P. -13.'-., 13 E. C. L. 478].

71. Tjoucheim's Appeal, 67 Pn. St. 40.

72. Cheveront r. Textor, 53 Md. 295.

73. Continental Nat. Bank r. Koehler, 4
N. >'. St. 482.

74. Brossard r. Dupras, 10 Can. Supreme
Ct. .^31.

75. Illinois.— Lobdell !'. Nauvoo State
liiuik. 180 111, ,''.(1, 54 N. E. I.''i7 [affirming 78
HI. A].p. 000].
M II nilmiit.— Smith r. Stone, 4 Gill & J.

(Aid.) 310.

Massaclittsctts.—Harvey r. Hunt, 119 Mass.
270.

Minnesota.— Minnen].olis First Nat. Bank
r. Steele. 5S IMiiiii. 12(i. 50 N. W. 959.

iVcie York.— Williiniis r. Carrington, 1

Hilt. (N. Y.) 615; Sun Mut. Ins. Co. v.

Hubbell. N. Y. \Ykly. Oif;-. 82.

\orth Carolina.— Wittkowskv r. Barivch,
12(i N. C. 747, .30 S. E. l.'.C..

Unilcd K^i/cs.— Clarke r. White, 12 Pet
(U, S,) 178, 9 L, ed. 1040 [affirminq 5 Cranch
0. C. (U. S.) 102. 29 Fed. Cns, No. 17..540].

Ilnijlanil.— Smith r. Salzmann, Exch.
.'•..15, 2:i T.. J. ICxch. 177.

Canada.— 'Forster r. Bettes. 5 IT. 0. (J. B.
509.
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any of tlie sales,'* altbougli if tlie sales amount to a composition tliey will be
invalidated by such a preference.''^'

e. When Composition Fails. If for any reason the composition is void or
fails to take effect a secret preference will not be void and may be enforced ;

™

and a preference given after a default or breach by the debtor is not fraudulent.™
7. Validity of Preference After Composition— a. Prior Agreement Fop

Preference. An agreement, promise, or security for the payment of all or a part

of the balance of the debt compounded, given to a creditor after the composition
is effected, will be void and unenforceable as a fraud upon the others if given in

pursuance of a secret agreement or understanding existing at the time of the

composition;** and even if there be no such agreement or understanding it will

nevertheless be equally unenforceable— as a fraud, if the composition is executory
and not yet performed, and as without consideration if the composition is exe-

cuted or performed, unless there is a new consideration, or the promise is under

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 23 et seg.

If there is no mutual agreement or under-
standing, and the debtor correctly states the

facts as to his assets, etc., and offers as

large a percentage as he is then able to pay,

a promise to pay some creditors in full, it

ever able to do so, will not avoid the settle-

ments with others. Argall v. Cook, 43 Conn.

160.

76. Henry v. Murphy, 54 Ala. 246 ; Golden-

bergh «. Hoffman, 69 N. Y. 321 [affirming

7 Hun (N. Y.) 324]. In Mansfield !;. Rut-

land ill'g. Co., 52 Vt. 444, an action of as-

sumpsit by creditors to recover their original

debt, it appeared that the defenaant debtor,

being insolvent, entered into an agreement
with certain of its creditors, among whom
were the plaintiffs, whereby it was agreed

that the defendant might convey its property

to certain trustees in trust for the payment

of defendant's debts pro rata from the avails

thereof; that defendant accordingly conveyed

its property to the trustees in trust to sell

and " convert the same into money " and to

pay creditors therefrom in proportion to

their respective demands; that some of the

creditors refused to enter into the arrange-

ment and brought suits against defendant;

that one of the trustees, with the concur-

rence of the others, settled the claims of

some of those creditors, paying some in full

and others more than pro rata, and using

for that purpose personal property that came
to them under the conveyance, but under-

standing that they were buying the claims

on their personal responsibility and admit-

ting that in tho distribution to creditors un-

der the agreement the creditors who signed

the agreement would be entitled to their re-

spective proportionate shares under the

agreement without deduction on account of

payments to others in excess of their shares.

It did not appear that the trustees had
closed their trust or that they held any divi-

dend to which the plaintiffs were entitled;

but it did appear that they were personally

able to make good the requirements of the

agreement. It was held that the agreement

[XI, B. 6, b]

and conveyance amounted in substance to a
composition, that it was intended that the
trustees should convert the property into
money and pay creditors pro rata, and that
all debts should participate; and that al-

though the debtor itself might not apply the
funds to overpayment of any creditor, yet
that the purchase of claims by trustees, if

purchased in good faith and held for an
equal percentage only, would not vitiate the
arrangement.

77. Cobb V. Fogg, 166 Mass. 466, 44 N. E.
534; Bastian r. Dreyer, 7 Mo. App. 332;
Brown v. Daugherty, 8 Ohio Dec. (Reprint)
371, 7 Cine. L. Bui. 239; Patterson v. Boehm,
4 Pa. St. 507.

78. Davis v. Benton, 24 Conn. 555.

A secret advantage will not bar action on
the original obligation, if the composition
was induced by the misrepresentations of the
debtor. Elfelt v. Snow, 2 Sawy. (U. S.) 94,

8 Fed. Cas. No. 4,342, 6 Nat. Bankr. Reg. 57.

See also Almon v. Hamilton, 100 N. Y. 527, 3

N. E. 580 [affirming 30 Hun (X. Y.) 88].

79. And the recipient will not become by
implication a trustee of the property received
for the benefit of the other creditors. Mont-
gomery Bank v. Ohio Buggy Co., 110 Ala. 360,

18 So. 273. 100 Ala. 626, 13 So. 621.

80. California.—Smith i;. Owens, 21 Cal. 11.

IlUtiois.— Woodman v. Stow, 11 111. App.
613.

Kentucky.—Goodwin r. Blake, 3 T. B. Mon.
(Ky.) 106, 16 Am. Dec. 87.

Massachusetts.— Howe v. Litchfield, 3 Al-

len (Mass.) 443.

Michigan.— Tinker r. Hurst, 70 Mich. 159,

38 N. W. 16, 14 Am. St. Rep. 482.

New Jersey.—Crossley v. Moore, 40 N. J. L.

27.

Texas.—Glober v. Bradley, 1 Tex. App. Civ.

Cas. § 212.

United States.— Fenner f. Dickey, 1 Flipp.

(U. S.) 34, 8 Fed. Cas. No. 4,729, 3 West. L.

Month. 208.

Contra, Smith v. Zeigler, 17 N. Y. SuppU
338, 44 N. Y. St. 50.

See 10 Cent. Dig. tit. " Compositions with

Creditors," §§ 23 ei seq., 87 et seq.
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seal ; for in tlie latter case there is no moral obligation to pay the balance over

the composition.^'

b. Voluntary Payment. But a voluntary payment of the balance or part of

the balance of the debt remaining unpaid after the composition, made after the

composition and not in pursuance of any prior secret agreement or understanding,

is not a fraud iipon the otlier creditors ;^^ altliough to permit the creditor to

repudiate the composition with a grant of better terms will be treated as

fraudulent.^

81. Colorado.— Rasmussen v. State Nat.
Bank, 11 Colo. 301, 18 Pae. 28.

Kentucky.—Montgomery v. Lampton, 3

Mete. (Ky.) 519; Goodwin v. Blake, 3 T. B.

Mon. (Ky.) 106, 16 Am. Dec. 87.

Maine.— Warren v. Whitney, 24 Me. 561,

41 Am. Dec. 406.

New Hampshire.— Grant v. Porter, 63

N. H. 229; Winn v. Thomas, 55 N. H. 294;

Browne v. Stackpole, 9 N. H. 478.

5'^ew York.— Zoebisch i\ Von Minden, 120

N. Y. 406, 24 N. E. 795, 31 N. Y. St. 499 [re-

versing on another point 47 Hun (N. Y.) 213,

13 N. Y. St. 349] ; Robinson v. Striker, 47

Hun (N. Y.) 546, 15 N. Y. St. 420 [affirmed

in 113 N. Y. 635, 20 N. E. 878, 22 N. Y. St.

994]; Carroll v. Shields, 4 E. D. Smith
(N. Y.) 400; Coon v. Stoker, 2 N. Y. St. 626.

Ohio.— Way v. Langley, 15 Ohio St. 392.

Pennsylvania.—Callahan v. Ackley, 9 Phila.

(Pa.) 99, 30 Leg. Int. (Pa.) 12.

Rhode Island.— Shepard v. Rhodes, 7 R. I.

470, 84 Am. Dec. 573.

Tennessee.— Evans v. Bell, 15 Lea (Tenn.)

569.

Enaland.— Cowper v. Green, 10 L. J. Exch.

346, 7 M. & W. 633; Ex p. Hall, Deac. 171,

4 L. J. Bankr. 91, 2 Mont. & A. 513, 38

E. C. L. 596; Cockshott v. Bennett, 2 T. R.

763, 1 Rev. Rep. 617.

Canada.— Samuel v. Fairgrieve, 21 Ont.

App. 418 [reversing 24 Ont. 486, reversed on

another point in Craig v. Samuel, 24 Can.

Supreme Ct. 278] ; .Sinclair v. Henderson, 9

L. C. Jur. 306.

Contra, see Glober v. Bradley, 1 Tex. App.
Civ. Cas. § 212; Fitch v. Sutton, 5 East 230,

1 Smith K. B. 415.

See 10 Cent. Dig. tit. " Compositions with
Creditors," §§ 23 ef scq., 87 et seq.; 4 So. L.

Rev. 833; 53 L. R. A. 363 note.

A parol promise made to all the creditors

after the composition is effected, to pay more
than the amount of the composition, is with-

out consideration and will not support an ac-

tion. Coon V. Stoksr, 2 N. Y. St. 626.

Enforceable at law, although not in equity.

— In Crossley f. Moore, 40 N. J. L. 27, it was
held that a subsequent promise to pay the

balance of the debt, if not fraudulent as a
secret preference, was enforceable at law, al-

though not in equity.

New consideration.—The surrender of a se-

curity held for the original debt is not a suf-

ficient consideration for a new promise to pay

made after the composition. Cowper v. Green,
10 L. J. Exch. 346, 7 M. & W. 633. And a
fraudulent security will not supply the neces-

sary consideration. Winn v. Thomas, 55 N. H.
294 ; Browne v. Stackpole, 9 N. H. 478 ; Cock-
shott r. Bennett, 2 T. R. 763, 1 Rev. Rep. 617.

But a fresh advance by the creditor is a suf-

ficient consideration. Samuel v. Fajrg'ievo,

21 Ont. App. 418 [reversing 24 Ont. 486, re-

versed on another point in Craig v. Samuel,
24 Can. Supreme Ct. 278]. And so is a dis-

charge under a composition in insolvency pro-

ceedings. Trumball v. Tilton, 21 N. H. 128;
Austin V. Gordon, 32 U. C. Q. B. 621.

82. Maryland.— Cheveront v. Textor, 53
Md. 295.

'New Jersey.—Crossley t". Moore, 40 N. J. L.

27.

Neio York.— Smith v. Zeigler, 17 N. Y.
Suppl. 338, 44 N. Y. St. 50.

United States.— In re Sturges, 8 Biss.

(U. S.) 79, 23 Fed. Cas. No. 13,565, 10 Chic.

Leg. N. 33, 16 Nat. Bankr. Reg. 304.

England.— Wilson v. Ray, 10 A. & E. 82, 3

Jur. 384, 8 L. J. Q. B. 224, 2 P. & D. 253, 37

E. C. L. 67; Took v. Tuck, 4 Bing. 224, 5

L. J. C. P. 0. S. 156, 12 Moore C. P. 435, 13

E. C. L. 478 [affirmed in Tuck v. Tooke, 9

B. & C. 437, 7 L. J. K. B. 0. S. 282, 4 M. & R.

393, 17 E. C. L. 200].

See 10 Cent. Dig. tit. " Compositions with
Creditors," § 27.

When a note for a secret preference is given

by a third party, without the knowledge of

the debtor, a voluntary payment of that note

by the debtor subsequently is not such a rati-

fication of the fraud as will vitiate the com-
position. Babcock t: Dill, 43 Burb. (M. Y.)

577.

A composition, accepted with a proviso that

no other creditor should receive better terms,

will not be invalidated by a subsequent volun-
tary payment of others in full. In re Sturges,

8 Biss. (U. S.) 79, 23 Fed. Cas. No. 13,565, 10

Chic. Leg. N. 33, 16 Nat. Bankr. Reg. 304.

83. Howland v. Grant, 26 Can. Supreme Ct.

372. But in Hagen's Appeal, 11 Wkly. Notes
Cas. (Pa.) 86, a creditor, who had accepted
the composition notes, subsequently surren-
dered them, and took other and better secu-
rity from the debtor instead. It was held
that this was not a fraud upon the other cred-
itors, unless it was done pursuant to an
agreement with the debtor made prior to or
contemporaneous with the execution of the
deed.

[XI, B. 7. b]
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XII. COMPOSITION THROUGH TRUSTEES.^
A. In General. When a composition is effected by an assignment to trustees

all the debtor's property should be assigned unless otherwise agreed.*' The deed
will not be invalidated by the fact that some of the trustees have not executed it^^

or that the amount of a debt is not set opposite the creditor's name in the
schedule ; " but a covenant not to sue, if the trustees shall fairly account for
the effects assigned, will not operate as a release if the trustees refuse to account.**

B. Powers and Duties of Trustees. The trustees are not the agents of
either the debtor or the creditors;*' and they cannot complete a contract by the
debtor, in which his assigns are not named.* It is their duty to inform the

creditors of the state of the trust fund and of the proceedings under the deed

;

and if they fail or refuse to do so, they must pay the costs of legal proceedings
by the creditors to obtain such information.'^ When a trustee who is also a
creditor executes a composition deed containing a general release, his debt will be
extinguished and he cannot claim that he executed the deed only as trustee.'^ A
trustee may buy in the trust property from a purchaser to whom he has lona
fide sold it, especially if the creditors agree.'* The trustees are of course
responsible to the creditors for their management of the trust property ;

** and

84. Assignment for benefit of creditors dis-

tinguished from a composition with credit-

ors see Assignments fob Benefit of Obed-
ITOBS, 4 Cyc. 128.

85. Gordon v. Cannon, 18 Gratt. (Va.)

387
86. Small v. Marwood, 9 B. & C. 300, 4

M. & R. 181, 17 E. C. L. 140.

87. And such an omission will be no de-

fense to an action by a creditor against the

trustee to enforce the deed, if the trustee had
notice of the claim before action brought.

Daniel v. Saunders, 2 Chit. 564, 18 E. C. L.

788.

88. Kesterton v. Sabery, 2 Chit. 541, 18

E. C. L. 777.

89. The trustees are mere stock-holders and
not the servants of either party; and conse-

quently, when the maker of composition notes

delivers them to the trustees, notifying the

latter not to give them to a particular cred-

itor, that creditor cannot maintain an action

of detinue against the maker, since the notes

are not in his possession, either actually or

constructively. Latter v. White, L. R. 5

H. L. 578, 41 L. J. Q. B. 342 [affirming 25

L. T. Rep. N. S. 658, 19 WIdy. Rep. 1149].

In Hunt r. Jessel, 18 Beav. 100, 2 Wkly. Rep.

219, a trading firm assigned their estate,

stock, debts due to the firm, etc., to trustees,

upon trust for sale and distribution, with
power to carry on the business; but the trus-

tees did not thereby imdertake to discharge

the liabilities of the firm. The deed of as-

signment contained a proviso, making it void

if the firm became bankrupt before a certain

day. The plaintiffs, who at the date of the

assignment were creditors of the firm, after-

ward became indebted to the trustees, who
continued to carry on the business. The firm

became bankrupt before the day named. It

was held that the plaintiffs had no right to a

set-off, but that the result would have been

[XII. A]

different if the plaintiffs had been debtors in-

stead of creditors at the date of the assign-
ment, and had afterward become creditors of

the trustees.

The trustee of a composition deed without
a cessio bonorum is a mere trustee of the
covenant to pay the composition and should
not be Tnade a party to a suit to ascertain the
liability of the debtor on a note. Moye v.

Sparrow, 22 L. T. Rep. N. S. 154, 18 Wkly.
Rep. 400.

90. Knight v. Burgess, 33 L. J. Ch. 727, 10

Jur. N. S. 166, 10 L. T. Rep. N. S. 90.

. 91. Ex p. White, 13 L. T. Rep. N. S. 24;
Re Edio, 13 Wkly. Rep. 1068.

92. Teede v. 'Johnson, 11 Exch. 840, 25
L. J. Exch. 110. And the creditor trustee
cannot thereafter sue out a commission of

bankruptcy against the debtor. Small v.

Marwood, 9 B! & C. 300, 4 M. & R. 181, 17
E. C. L. 140.

93. In Dover v. Buck, 5 Giff. 57, a trustee
for creditors under a deed of composition
hona fide sold the property to a stranger,

from whom he subsequently repurchased it

at the same price. The sale was confirmed
by all the creditors who executed the deed,

and by two out of three of the assignors. A
bill by the third assignor to set aside the

sale was dismissed without costs.

94. In Albany Nat. Bank v. Moore, 21

Grant Ch. (U. C. ) 269, a trader in insolvent

circumstances made an assignment of his

property to several of his principal creditor?,

in trust for the benefit of his creditors gener-

ally. Afterward it was agreed that the cred-

itors should accept twenty per cent of their

demands and discharge the debtor, whereupon
the plaintiffs and other creditors executed

a deed to carry out this agreement. Before

payment of the composition, however, tho

trustees reassigned the property to the debtor

on his undertaking to pay the several cred-
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will not be released until after they Lave accounted.^^ The attorney of the

trustees may be allowed a reasonable fee out of the fund.'*

C. Rights of Creditors. Private instructions given by the debtor to the
trustees cannot render the terms of the deed inefEective.''' But a creditor cannot
enforce directly any right dependent upon the action of the trustees, but must take

proper proceedings to compel them to act ;
'^^ and one who is not a creditor at the

date of the deed cannot enforce its trusts, unless by its terms it applies to credi-

tors who may come in subsequently.''

XIII. Composition by third party on behalf of debtor.

A composition may be validly effected by a third party on behalf of the

debtor, whether or not that third party has any interest in the debtor's estate or

business and whether or not the debtor participates in the composition ;
^

although of course the debtor will not be bound by a composition made with-

out his assent, and may repudiate it if he chooses. A composition by a third

party often takes the form of a purchase and sale of the claims of creditors

;

and it is sometimes difficult to decide whether such a transaction is a true com-
position or merely a sale of the claims to the third party, without tlie incidents

of a composition. It would seem to be well settled, however, that the cri-

terion by which to decide this question is, "Was the third party really acting on
behalf of the debtor ? If so, the transaction is a composition ;

^ otherwise a mere

itors the amount of their claims, which he did
pay to the trustees, but failed to pay to the

plaintiffs. It was held that the trustees were
liable to make good to the plaintiffs the sum
coming to them, if the property which had
been assigned to them by the debtor was suf-

ficient to pay the amount of the composition

agreed on; and that an inquiry as to this

should be directed to a master if desired by
the trustees.

95. Matter of Groencke, 10 Daly (ST. Y.)

17; Matter of Dryer, 10 Daly (N. Y.) 8;

Matter of Yeager, 10 Daly {N. Y.) 7.

96. Rouse v. Hughes, 1 Ky. L. Rep. 320.

97. Eobbins v. Magee, 76 Ind. 381.

98. When a composition deed contained a

clause that if default should be made in pay-

ing any instalment for twenty-one days, then

it should be lawful for the trustees to declare

the deed void by notice in writing, " and in

such event the creditors shall be entitled to

enforce their claims as if the said deed had
never been made or executed." It was held

that until trustees had given notice, a creditor

under the deed was not entitled to serve a,

bankruptcy notice and present a petition on

account of the debt due him. In re Clement,

3 Morr. Bankr. Rep. 153.

99. La Touehe v. Lucan, 7 CI. & F. 772, 7

Eng. Reprint 1262, 2 Dr. & Wal. 432, West.

477, 9 Eng. Reprint 570.

1. Falconbury v. Kendall, 76 Ind. 260;

Eaton V. Lincoln, 13 Mass. 424; Babcock v.

Dill, 43 Barb. (N. Y.) 577; Williams v.

Mostyn, 33 L. J. Ch. 54, 9 L. T. Rep. N. S.

476, 12 Wkly. Rep. 69; Emmet v. Dewhurst,
15 Jur. 1115, 21 L. J. Ch. 497, 3 Macn. & G.

587, 49 Eng. Ch. 453.

2. Massachusetts.— Holton v. Bent, 122

Mass. 278.

New Hampshire.— Grant v. Forter, 63
iSr. H. 229.

Ohio.— Brown v. Daugherty, 8 Ohio Dec.
(Reprint) 371, 7 Cine. L. Bui. 239.

Pennsylvania.— Patterson v. Boehm, 4 Pa.

St. 507.

Vermont.— Bowen v. Holly, 38 Vt. 574.

See also Bastian v. Dreyer, 7 Mo. App. 332.

Illustration of such a composition.— In
Cobb V. Fogg, 166 Mass. 466, 44 N. E. 534,

it appeared that a frm which had failed at-

tempted to effect a compromise with its cred-

itors and for tliat purpose, in pursuance of

recommendations adopted at a creditors' meet-

ing, an agreement was prepared, by the terms
of which the creditors were to accept thirty-

five per cent in full satisfaction of their

claims, to be paid by notes satisfactorily in-

dorsed, and all creditors were to become par-

ties thereto. This agreement was signed by
many of the creditors, including the firm of

Cobb & Co., the plaintiffs in the suit; but as

several of the larger creditors refused to sign

the composition fell through and was aban-

doned. This fact, however, was not made -

known to the plaintiffs. After the abandon-
ment of the composition the debtor firm exe-

cuted an agreement with the defendant, John
S. Fogg, a creditor, by the terms of which the

latter was to settle the liabilities of the firm

and its members " under a composition with
their creditors," by selling the partnership
property and reimbursing himself from the

proceeds for all payments made by him for

which he should become liable " under the

terms of the composition.'' After this agree-

ment was executed Fogg negotiated an agree-

ment with the creditors, which was accepted
and signed by a number of them, including
the plaintiffs, and which recited that the

[Xlll]
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sale.' When a third party compounds, time is of the essence, and those who do not
come in within the time limited cannot share in the benefits of the composition ;*

the creditor must rescind and restore before he can repudiate the composition
because of the fraud of the debtor or others than the third party himself ;°

and the agreement between the debtor and the third party is evidence against

the latter.*

XIV. Composition by and With partners.'

A. Composition of Debts Due Firm. A partner may compound a debt due
to the firm so as to bind his fellow-partners, even by an agreement under seal;*

creditors signing it, " in consideration of

thirty-five cents on the dollar of the said in-

debtedness of said firm to us respectively paid
by John S. Fogg, . . . hereby sell and assign

to the said John S. Fogg all claims, demands,
and causes of action which we respectively

have against said firm, or against any or
either of the members thereof." The signa-

ture of the plaintiffs to this agreement was
obtained by representations made by Fogg's
agent that it was made in pursuance of the

composition first attempted, that it was
necessary to carry out the composition, and
that it was one of the instruments which by
the terms of that composition the plaintiffs

were bound to sign. The defendant Fogg took
an assignment of all the claims against the
firm, paying for some of them more than
thirty-five per cent, indorsed and delivered to

some of the creditors, including the plaintiffs,

the same notes which had been prepared to

be indorsed under the composition agreement,
managed and disposed of the property, reim-
bursed himself, transferred the balance in

accordance with the agreement, and delivered

up to the firm all the claims which had been
assigned to him, except the promissory note
which constituted the claim of the plaintiffs.

On a bill in equity by the plaintiffs against
Fogg and the members of the debtor firm to

compel Fogg to deliver up the note and to ob-

tain a decree against the firm for payment
of the balance due on it, it was held that the
facts warranted a finding that the transac-

tion by which the plaintiffs surrendered their

note was not a sale by them to Fogg but was
part of a composition settlement.

3. Anstey v. Harden, 1 B. & P. N. R. 124,
2 Smith K. B. 426, 18 Rev. Rep. 713.

The following agreements have been held
not to be compositions, but sales by the
creditors of their demands to a third party:
" We, the undersigned, agree with Robert G.
Coleman, and with each other, to sell and as-

sign to him, the said Coleman, all our respect-

ive claims and demands that we may have
against the Farmers & Traders' Savings Insti-

tution of St. Louis, at and for the price of

twenty-five per cent, of the face of said claims
and demands respectively, provided payment
thereof be made in cash on or before the fif-

teenth day of July, 1876. This offer to be
open and irrevocable until that day." Bastian
V. Dreyer, 7 Mo. App. 332, 334,

[XIII]

" We, the undersigned creditors of Hoff-
man & Weinberg, of Providence, Rhode
Island, for valuable consideration, hereby
agree with Messrs. Weinberg Brothers, of

Worcester, Mass., and with each other to sell,

assign and transfer unto them all our claims
against the said Hoffman & Weinberg on
their paying to us twenty-five per cent, thereof
in cash, and their notes for twenty-five per
cent, endorsed by the said Hoffman & Wein-
berg, at four and eight months, in equal in-

stalments, bearing date the 1st of July, 1873.

Witness our hands and seals, this 12th day
of June, 1873." Goldenbergh v. Hoffman, 69
N. Y. 322, 323 [affirming 7 Hun (N. Y.) 324].

In Henry v. Murphy, 54 Ala. 246, J. R.
Abrams. the surviving partner of an insolvent

firm, offered to surrender the assets of the
firm and his individual assets to the firm cred-

itors, in order to obtain a discharge. Subse-
quently one S. J. Murphy, who was one of the

largest creditors, and other creditors of the

firm, met together and agreed in writing
among themselves to accept from Murphy fifty

cents on the dollar and release Abrams. This
agreement was submitted by Murphy to all

other creditors, and all joined in it except

J. C. Caldwell, the plaintiffs' testator, who
was a judgment creditor. Abrams then made
a conveyance of his entire estate to Murphy
upon the conditions set forth in the credit-

ors' agreement, which were recited and as-

sented to by him in the conveyance. It was
held that the agreement and conveyance,
strictly speaking, did not constitute a com-
position, but a sale and transfer by the debtor

of his property in consideration that the

creditor, to whom the conveyance was made,
would release him from all his debts and pay
a certain percentage of his liabilities.

4. Williams v. Mostyn, 33 L. J. Ch. 54, 9

L. T. Rep. N. S. 476, 12 Wkly. Rep. 69.

5. Babcock v. Dill, 43 Barb. (N. Y.) 577;
Lewis V. Jones, 4 B. & C. 506, 8 D. & R. 567,

3 L. J. K. B. 0. S. 270, 10 E. C. L. 679.

6. Cobb V. Fogg, 166 Mass. 466, 44 N. E.

534.

7. See, generally, Partnership.
8. Louisiana.— Shaw v. Canter, 8 Mart.

N. S. (La.) 689.

Maryland.— Smith v. Stone, 4 Gill & J.

(Md.) 310.

New Hampshire.— Allen v. Cheever, 61
N. H. 32.



COMPOSITIONS WITH CREDITORS [8 Cycj 487

and a surviving partner may a fortiori compound the claims of the firm.'

But the intent to compound tlie claims of the firm must be clear, and a release by
a partner of all actions, claims, and demands will not release a debt due the firm,

if the partner had an individual debt.^"

B. Composition of Claims Against Firm— 1. In General. One partner

may compound with the firm creditors ; and at common law, in the absence of an
express reservation, such a composition will release all the members of the firm,"

although the compounding creditor alone will be liable on the covenants in the

deed.*' But the creditors may reserve their remedies against the other partners,*'

and in several of the United States it is expressly provided by statute that a com-
position with one or more partners shall not release the rest."

2. What Debts Not Discharged. A composition by or on behalf of a firm will

not release the partners from their individual debts either to third parties *^ or to

the firm,** or discharge a partner able to pay who conceals that fact."

3. Effect of Fraud. The fraudulent representations or acts of one partner

will invalidate a composition by the firm,*^ and the concealment of the existence

of a partnership will vitiate a composition by one partner, and enable the creditor

to sue the firm."

4. Rights of Retiring Partner as Creditor. A retiring partner cannot claim a

'New Yorh.— Harbeck v. Pupin, 123 N. Y.
115, 25 N. E. 311, 33 N. Y. St. 220 [affirming

55 Hun (N. Y.) 335, 8 N. Y. Suppl. 695, 29

N. Y. St. 258, under statute] ; Beach v. OUen-
dorf, 1 Hilt. (N. Y.) 41; Wells v. Evans, 20

Wend. (N. Y. ) 25 [reversed on another point

in 22 Wend. (N. Y.) 324]; Bruen v. Mar-
quand, 17 Johns. (N. Y.) 58.

United States.—-Halsey v. Fairbanks, 4

Mason (U. S.) 206, 11 Fed. Cas. No. 5,964.

England.—Hawkshaw v. Parkins, 2 Swanst.
539, 19 Eev. Rep. 125.

See also 4 So. L. Kev. 656; 17 Centr. L. J.

305.

But semble a partner cannot bind the firm

by a mere agreement to accept a composition.

Hawkshaw v. Parkins, 2 Swanst. 539, 19 Eev.

Rep. 125.

9. Brown v. Farnham, 55 Minn. 27, 56

N. W. 352.

10. Bain v. Cooper, 1 Dowl. N. S. 11, 11

L. J. Exch. 325, 9 M. & W. 701.

11. Le Page v. McCrea, 1 Wend. (N. Y.)

164, 19 Am. Dec. 469; MacLean v. Stewart,

25 Can. Supreme Ct. 225; Molson's Bank v.

Connolly, 17 L. C. Jur. 189, 4 Rev. LSg. 683.

See also supra, VIII, A, 1, b, (i).

And when by special sealed agreement one

partner authorizes the other to make a sepa-

rate composition with creditors on his own
behalf and promises to pay such balance as

the other should not pay or secure to them,

payments thereafter made by the latter upon
his composition arrangement will not keep

alive the liability of the non-compounding
partner on his special undertaking, as against

the running of the statute of limitations.

Sigler V. Piatt, 16 Mich. 206.

12. Metcalfe v. Rycroft, 6 M. & S. 75.

13. See Clement v. Brxish, 3 Johns. Cas.

(N. Y.) ISO, and see supra, VIII, A, 1,

b, (II).

14. As for example R. I. Gen. Laws
<1896), pp. 470, 471, §§ 1-7; Kan. Gen.

Stat. (1899), §§ 4165-4169; Howell's Annot.
Stat. Mich. (1882), §§ 7783-7787; 2 N. J.

Gen. Stat. (1895), pp. 2338, 2339; 1 Ohio
Rev. Stat. (1896), §§ 3162, 3166; 2 Brightly

Purd. Dig. Pa. (12th ed.) 1648, pi. 13; 2

Pepper & L. Dig. Pa. 3400, pi. 13.

Contribution inter sese.—These statutes do
not affect the liability of the partners to

contribution inter sese. Kurtz v. Wigton,
34 Wkly. Notes Cas. (Pa.) 219.

15. European Cent. K. Co. v. Westall, L. R.

1 Q. B. 167, 6 B. & S. 970, 35 L. J. Q. B. 9, 14

Wkly. Rep. 177, 118 B. C. L. 970.

When one partner is released by a composi-

tion but the remedies against the others are

reserved, a specialty for a firm debt given by
the other partner in the firm name will not

be discharged where one partner cannot bind

another by seal, since it is the proper debt of

the one who gave it. Clement v. Brush, 3

Johns. Cas. (N. Y.) 180.

16. MacLean v. Stewart, Judicial Commit-
tee P. C. [reversing 25 Can. Supreme Ct.

225]. See 1 Dig. Ont. Case L. (1902) 497.

17. Yager v. Greiss, 1 Ohio Cir. Ct. 531.

18. Smith V. Salmon, 7 Daly (N. Y.) 216.

And see 4 So. L. Rev. 661. See Bean v.

Amsinck, 10 Blatchf. (U. S.) 361, 2 Fed.

Cas. No. 1,167, 7 Am. L. Reg. N. S. 379, 8

Nat. Bankr. Rep. 228, cited supra, note 34.

The statements of the partners are evi-

dence against the firm and against each other

on the question of fraud, although the others

were not present when the statements were
made. Pierce v. Wood, 23 N. H. 519; Baxter
V. Hebberd, 5 N. Y. St. 854. But the fact

that after composition by a firm one partner

declared that the firm would make ten thou-

sand dollars by the composition will not

vitiate the agreement, if there was no mis-

representation or concealment of any material

fact to induce the creditors to join. Renard
V. Tuller, 4 Bosw. (N. Y.) 107.

19. Carter v. Connell, 1 Whart. (Pa.) 392.

[XIV, B, 4]
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composition as a creditor for the amount to be paid liim on retiring, and a compo-
sition note given him for that amount will be void ;

^ but vrhen a partner with-

draws, taking a mortgage on the firm property for a part of his interest in the firm,

and a new firm is formed which makes payments upon the mortgage, the retired

partner, on a composition by the new firm, may retain his mortgage, and com-
pound for the balance of the sum due him for his interest in the old firm."'

XV. RESCISSION OF COMPOSITION.

In the absence of fraud, a composition, after it has once become a binding

contract, cannot be revoked or rescinded without the consent of all other parties,

either by the debtor"^ or by the creditors,^ although it was entered into under a
mistake of fact** or although the debtor may assign for the benefit of his credit-

20. Stephen v. Gavaza, 16 Nova Scotia

514.

21. Baxter v. Bell, 86 N. Y. 195 [reversing

on another point 19 Hun (N. Y.) 367].

22. Towne v. Eublee, 51 Vt. 62; Harland
V. Binks, 15 Q. B. 713, 14 Jur. 979, 20 L. J.

Q. B. 126, 69 E. C. L. 713; Wilding v. Rich-

ards, 1 Coll. 655, 14 L. J. Ch. 211, 28 Eng. Ch.
655; Mackinnon v. Stewart, 20 L. J. Ch. 49,

1 Sim. N. S. 76, 40 Eng. Ch. 76.

23. Browne v. Stackpole, 9 N. H. 478;
Chemical Nat. Bank -v. Kohner, 85 N. Y. 189
[reversing 8 Daly (N. Y.) 530,58 How. Pr.

(N. Y.) 267]; Fellows v. Stevens, 24 Wend.
(N. Y.) 294; Howland v. Grant, 26 Can. Su-
preme Ct. 372; Bank of Commerce v. Jenkins,

16 Ont. 215. See also 4 So. L. Rev. 657; 17

Centr. L. J. 305. In Chicago, etc., R. Land
Co. V. Peck, 112 111. 408, a judgment creditor,

in a general composition between the debtor
and creditors, accepted bonds secured by deed
of trust in lieu of his judgment and gave an
order to his attorney to satisfy, the same,
upon the faith of which other creditors sur-

rendered their securities and also accepted
bonds so secured, and the judgment creditor
acquiesced in such exchange for about three
years. In subsequent litigation where it was
material to the interests ot the other cred-

itors that the transaction should stand, it was
held that he was estopped from repudiating
his action, and could not have it canceled
merely on the ground that he did not under-
stand the terms of the trust deed securing
the bonds, and his judgment was set aside.

24. Jones v. Wright, 71 111. 61.

No creditor can, upon the ground of mis-
take as to the amount of his claim or the con-
dition of the security therefor, avoid an agree-
ment of composition, made upon consideration
of the like agreement of the other creditors,

although there has been no meeting of the
creditors nor a formal promise to abide by the
agreement. Johnson v. Parker, 34 Wis. 596,

665, where Dixon, C. J., said :
" This court

is of opinion that agreements of the kind can-
not be impeached on such ground. We think
that the principles of public policy forbid it;

for it is manifest that all confidence in such
arrangements, and all the benefits to be de-

rived from them, would be destroyed if it were
otlierwise. No creditor could enter into them
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or into subsequent business transactions with
the debtor, with any assurance of safety, if

such grounds of impeachment were held to
exist. The relations of confidence between the
different compounding creditors are such, and
their rights and interests have become so in-

terwoven and bound together by the act of
compromise, that each one should be and is

estopped from denying the validity of the
agreement for causes like this. For the peace
and safety of all concerned, each one must be
held concluded by his own mistakes so com-
mitted. It is a species of negligence on his

part, more or less gross according to cir-

cumstances, and savoring somewhat of bad
faith or a vicious indifference to the rights

of others, for one creditor, not knowing the
facts with regard to his own claim nor taking
the trouble to ascertain them, to draw the
other creditors into the composition in the
belief that his claim is fully and truly repre-

sented and released; and such negligence

ought to preclude him from afterwards show-
ing his claims to have been different, or throw-
ing doubt and suspicion upon the settlement

on such grounds. It is indispensable to such
settlements, and that any good may come from
them, that this rule should be held and ad-

hered to, with regard to the representations,

express or implied, of the individual creditors,

respecting the amounts of their several claims
and the fact that such claims were extin-

guished by the compromise. One creditor has
no right to cast the burden of his own mis-

takes upon the others, or to insist that they
shall suffer loss, or their pecuniary rights or

interests be put in jeopardy in consequence of

such mistakes. And so strong and well-sus-

tained, in our judgment, is this principle of

public policy that we do not think the mis-

taken creditor should be permitted to come
in at all with evidence to show his own mere
mistake. We do not think the way should be

open at all for him to enter and speculate as

to whether other creditors may sustain loss

or be injured by reason of his being allowed
to correct or to take advantage of his own
mistakes. The presumption, conclusive in its

nature under the circumstances, is, that the

other creditors will be so injured. To open
the door for particular inquiry into the facts

regarding the situation and rights of the other
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ors ;
^ and a rescission or repudiation will not be justified by the assent of some

only of the others concerned.^' But in case of fraud or misrepresentation,^ or

secret preference of another creditor,^' the injured party may rescind ; and when
no time is fixed for performance by the debtor the creditor may rescind if the

debtor delays performance for an unreasonable time.^'

XVI. Specific performance of composition.*'

A composition agreement, like a compromise, may be specifically enforced, if

valid and subsisting,^^ at the suit of any one of the parties thereto ^ or of l\is

personal representatives,^^ either by bill in equity, asking for aifirmative

creditors, and to make the right of the mis-
taking creditor dependent on those facts,

would lead to most tedious, complicated and
expensive investigations and controversies

;

and sound public policy is clearly against it."

25. Eobert v. Barnum, 80 Ky. 28 ; Coon v.

Stoker, 2 N. Y. St. 626. But in Dale v. Fow-
ler, 12 How. Pr. (N. Y._) 462, it was held that
where some of the creditors had agreed to ac-

cept a composition, but the debtors subse-

quently assigned for the beneiit of their cred-

itors, that they thereby waived their right to

the composition, and remitted themselves to

their original indebtedness.

26. The debtor's assent to a rescission by
one creditor and the grant of better terms to

him would be a fraud upon the other creditors

and as such inoperative and of no effect.

Howland «. Grant, 26 Can. Supreme Ct. 372.

But before the composition is completed it

seems that the debtor may permit a creditor

to withdraw without the assent of the other

creditors. Fellows v. Stevens, 24 Wend.
(N. Y.) 294. And see 4 So. L. Rev. 657.

27. Packard v. Ober, 26 La. Ann. 424.

See also supra, XI, A, 1, f. But in Irving

V. Humphrey, Hopk. Ch. (N. Y.) 284, where

a debtor overstated the amount of his confi-

dential debts (which were to receive a pref-

erence) and the creditors received the benefit

of the composition, it was held that a, re-

lease given by the creditors should not be

set aside except so far as to give them the

benefit of the true value of the property

which the debtor possessed when the agree-

ment to compound was made.
28. See swpra, XI, B, 3, b.

29. Bolt V. Lee, 16 Rev. L6g. 53.

30. See, generally. Specific Performance.
31. Bartleman v. Douglass, 1 Cranch C. C.

(U. S.) 450. 2 Fed. Cas. No. 1,073; Powles

V. Hargreaves, 3 De G. M. & G. 430, 2 Eq.

Rep. 162, 17 Jur. 1083, 23 L. J. Ch. 1, 2

Wkly. Rep. 21, 52 Eng. Ch. 336.

A bill will lie to enforce an agreement for

the sale of a debt (Cutting v. Dana, 25 N. J.

Eq. 265; Adderley v. Dixon, 2 L. J. Ch.

0. S. 103, 1 Sim. & St. 607. 24 Rev. Rep.

254, 1 Eng. Ch. 607) and to enforce an
agreement between a creditor and a third

person, founded on a valuable consideration,

to compromise the claim of the former against

his debtor (Phillios v. Bergen, 8 Barb. (N. Y.)

527 {affirming 2 Barb. (N. Y.) 608]).

82. Synnot v. Simpson, 5 H. L. Cas. 121.

A devisee who has compounded with a
creditor of his testator may enforce the agree-

ment. Only V. Walker, 3 Atk. 407, 26 Eng.
Reprint 1035.

A creditor can file a bill to carry the trusts

of a composition deed into execution. Lob-
dell V. Nauvoo State Bank, 180 111. 56, 54
N. e; 157 [affirming 78 111. App. 600] ; Field

V. Donoughmore, 2 Dr. & Wal. 630; Synnot
V. Simpson, 5 H. L. Cas. 121.

The debtor or those in privity of estate

may compel thi creditor to deliver up the
evidences of his claim as agreed in the com-
position, on payment of the amount of the

composition (Clarke r. White, 12 Pet. (U.S.)

178, 9 L. ed. 1046 [affirming 5 Cranch C. C.

(U. S.) 10», 29 Fed. Cas. No. 17,540]; Only
V. Walker, 3 Atk. 407, 26 Eng. Reprint 1035),

unless they were passed away before the
composition (Clarke v. White, 12 Pet. (U. S.)

178, 9 L. ed. 1046 [affirminq 5 Cranch C. C.

(U. S.) 102, 29 Fed. Cas. No. 17,540]).

33. See Pollen v. Huband, 1 P. Wms. 751,

24 Eng. Renrint 598. In Matter of Leslie,

10 Daly (N. Y.) 76, after the filing of an
assignment for the benefit of creditors, nearly

all the creditors of the assignee executed an
instrument empowering a committee of them-
selves to control and manage, compound and
release their claims, and consenting that the
business of the assignor might be continued

by the committee themselves, or through the

assignee or others. The business was carried

on for a time by the assignee, and a dividend
was paid by him to the creditors out of the
proceeds. Subsequently an arrangement was
entered into between the committee, on be-

half of the creditors represented by them,
and the assignor, for a composition, upon the

payment by the assignor to those creditors

of a specified percentage of the portion of

their claims remaining unpaid. The agree-

ment also contained provision for the trans-

fer by the assignee of the assigned estate,

upon certain conditions, to the assignor, and
for the continuance by the latter, under cer-

tain restrictions, of his former business, for

the purpose of obtaining thereby the means
of paying the amount of the composition.
The estate was not, however, so transferred
to the assignor, and the business was con-

tinued by the assignee, with the assistance

of the assignor, and dividends were paid to
the creditors out of the proceeds; but befcra

the dividends so paid had reached the amount

[XVI]
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relief,^ or by a bill for an injunction to prevent an attempted violation of the
agreement for which there is no adequate remedy at law.^^ But a composition will

not be enforced when made by an agent without authority ^ when the agreement
does not comply with the requirements of the statute of frauds," when all condi-

tions are not complied with,^ or when the debtor who seeks to enforce it has given
a fraudulent preference to another creditor.^' A separate agreement securing a

secret advantage to some of the creditors will not be enforced.*' A composition
may be enforced after the death of the debtor by his personal representatives *'

but not by creditors who were not parties nor intended to be benefited by it.*^

COMPOSITIO ULNARUM ET PERTICARUM. The statute of ells and perches.

The title of an English statute establishing a standard of measures.'

Compos mentis. Sound of mind ; having use and control of one's mental
faculties.^ (See, generally. Insane Peesons.)

Compos SUI. Having the use of one's limbs, or the powers of bodily

motion.^

COMPOTARIUS. In old English law, a party accounting.*

Compound. As a noun, the term signities that which is compounded or

formed by the union or mixture of elements, ingredients or parts,' composed of

of the composition, and before the expira-

tion of its terms, the assignor died. It was
held that his personal representatives, upon
paying to the creditors the amounts required,

in addition to the dividends already paid, to

complete the payment of the composition,
were entitled to be subrogated to the rights

of the creditors; and that it was no objec-

tion to this, under the circumstances, that

such dividends had been paid by the assignee

instead of by the assignor, they having been

in fact paid out of the fund contemplated
by the agreement.
The executor of the debtor can enforce spe-

cific performance of the agreement of a third

party to indemnify him against his credit-

ors. Pollen V. Huband, 1 P. Wms. 751, 24
Eng. Reprint 598.

34. Lobdell v. Naiivoo State Bank, 120 111.

56, 54 N. E. 157 laffirming 78 111. App. 600]

;

Cutting V. Dana, 25 N. J. Eq. 265; Phillips

V. Berger, 8 Barb. (N. Y.) 527 [affirming

2 Barb. (N. Y.) 608]; Clarke v. White, 12
Pet. (U. S.) 178, 9 L. cd. 1046 [affirming 5

Cranch C. C. (U. S.) 102, 29 Fed. Gas. No.
17,540]; Only v. Walker, 3 Atk. 407, 26
Eng. Reprint 1035 ; Powles v. Hargreaves,
3 De G. M. & G. 430, 2 Eq. Rep. 162, 17

Jur. 1083, 23 L. J. Ch. 1, 2 Wkly. Rep. 21,

52 Eng. Ch. 336 ; Field v. Donoughmore, 2
Dr. & Wal. 630; Synnot v. Simpson, 5 H. L.

Cas. 121; Adderley v. Dixon, 2 L. J. Ch.
0. S. 103, 1 Sim. & St. 607, 24 Rev. Rep. 254,

1 Eng. Ch. 607; Pollen v. Huband, 1 P. Wms.
751, 24 Eng. Reprint 598.

35. Blodget v. Hogan, 10 La. Ann. 18;
Gibbon v. Bellas, 2 Phila. (Pa.) 390, 14

Leg. Int. (Pa.) 327; Fawcett v. Gee, 3

Anstr. 910; Cecil v. Plaistow, 1 Anstr. 202;
Spurret v. Spiller, 1 Atk. 105, 26 Eng. Re-
print 69; Constantein v. Blaohe, 1 Cox Ch.

287; Jackman v. Mitchell, 13 Ves. Jr. 581,

9 Rev. Rep. 229. See also supra, XI, B, 1, e.
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36. Emmet v. Dewhurst, 15 Jur. 1115, 21
L. J. Ch. 497, 3 Macn. & G. 587, 49 Eng. Ch.
453.

37. Emmet v. Dewhurst, 15 Jur. 1115, 21
L. J. Ch. 497, 3 Macn. & G. 587, 49 Eng. Ch.
453.

38. For example, where the deed contains a
provision that it shall not be binding unless

all the creditors execute it and some do not
execute. Acker v. Phoenix, 4 Paige (N. Y.)
305.

39. Child V. Danbridge, 2 Vern. 71.

40. Mawson v. Stock, 6 Ves. Jr. 300.

41. Matter of Leslie, 10 Daly (N. Y.) 76.

43. In Garrard v. Lauderdale, 2 Russ. & M.
451, 11 Eng. Ch. 451 [affirming 3 Sim. 1, 16

Eng. Ch. 1], a person by deed conveyed to

trustees certain personal property, upon
trust to sell the same, and after satisfying

certain specified charges and claims out of

the proceeds, to divide the residue among
his scheduled creditors, none of whom were
parties or privy to the execution of the deed.

The trustees after partially executing the

trusts by making sales and paying off the

specified charges and claims in the order
directed, concurred with the grantor in doing
several acts inconsistent with the subsequent
trusts. It was held that after the death of

the grantor a scheduled creditor had no
equity against the trustees to enforce the

execution of the trusts, the conveyance be-

ing in the nature of a private arrangement
for the personal convenience of the grantor

and vesting no right in the creditors.

1. Black L. Diet.

2. Black L. Diet.

3. Black L. Diet.

4. Black L. Diet.

5. Webster Diet, [quoted in Rose v. State,

5 Ohio Cir. Dee. 72, 74].

Compared with "mixture."—^A fair inter-

pretation of the meaning of the words " mix-
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two or more elements, parts or ingredients, not simple.* As a verb, to mix or

prepare ; ' to compromise ; to effect a composition with a creditor ; to obtain dis-

charge from a debt by the payment of a smaller sum ;
^ to abate a part, on receiv-

ing the residue.' (Compound : Interest, see Interest ; Usury. Offense, see

CoMPODND Offense. See also, generally. Accord and Satisfaction ; Composi-
tions Wri'H Creditors ; Compromise and Settlement.)

Compounded. As employed in ordinary and common use in pharmacy the

term indicates something formed by a mixture of ingredients without chemical
union; mixed, put togetlier, or prepared, according to any formula published or

unpublished."'

Compounded drug, a drug made up of other articles, drugs or chemicals

mixed together, by trituration, by rubbing together, or by dissolving, etc.'^

Compounder. In Louisiana, the mater of a composition generally called the
"" amicable compounder." ^^

Compounding. Arranging, coming to terms ;
'^ an arranging with the cred-

itor to his satisfaction.^* (Compounding: Offense, see Compounding Felony.
With Creditor, see Compositions With Creditors.)

tu»e and compound " in the statute, is some-
thing resulting from the putting together of

parts or ingredients other than as nature has
put them together in the fruits of the earth.

Rose v. State, 5 Ohio Cir. Dec. 72, 74 \_constru-

ing the act of March 20, 18S4, as amended
April 22, 1890, to provide against the adulter-

ation of foods]

.

In chemistry, the term means a substance
formed by a chemical union of its constitu-

ents, and never a simple mixture in which a
<ihemioal union of the ingredients does not
occur. U. S. V. Stubbs, 91 Fed. 608, 609.

In pharmacy, on the other hand, a " com-
pound " is merely a mixture of different in-

gredients, without reference to chemical
union. U. S. v. Stubbs, 91 Fed. 608, 609.

6. Century Diet, [quoted in Ex)se v. State,

S Ohio Cir. Dec. 72, 74].

7. U. S. V. Stubbs, 91 Fed. 608, 610.

To " compound " a prescription is to pre-

,pare it for use, or put together the different

articles specified in the prescription so as to

be fit for the patient ; and this is the ordinary

and common use of the word with druggists.

U. S. V. Stubbs, 91 Fed. 608, 609.

8. Black L. Diet, [quoied in Idaho Bank
•V. Malheur Co., 30 Oreg. 420, 426, 45 Pac.

781, 35 L. R. A. 141].

9. Haskins v. Newcomb, 2 Johns. (N. Y.)

404, 407, where it is said :
" To abandon the

whole cannot, in any grammatical or common
use of the word, be said, or considered to be

a composition with the debtor."

10. U. S. V. Stubbs, 91 Fed. 608, 611.

" Compounded " and " uncompounded " un-

Icnown in chemistry.— In U. S. v. Stubbs,

'fll Fed. 608, 609, the court said: "The evi-

dence is very clear and convincing that while

the term ' compound ' is in common use in

chemistry, as in such phrases as ' a chemical

compound,' or ' a compound formed,' etc., etc.,

the words ' compounded ' and ' uncompounded

'

are wholly unknown to chemical science, and
are neither found in chemical text-books nor
used in the chemical laboratory."

Construing the word " compounded " in
the phrase " medical article compounded,"
etc., as used in section 20, of the war revenue
act of 1898, the court said :

" I cannot agree
that it was employed in this act in a, peculiar
or technical sense. It does not appear to
have, in the trade, any meaning other than
' mixed,' which is its common and ordinary
one. It certainly has no special meaning with
pharmacists which is generally understood
and established, for those of them who have
testified in this case have not agreed as to
its proper application. It seems that they
sometimes apply it to a medicine composed
of several drugs, but not to a composite
medicinal article, such as a plaster." J. Ell-

wood Lee Co. v. McClain, 106 Fed. 164, 166.

11. U. S. V. Stubbs, 91 Fed. 608, 609, where
it is said :

" Such an article is not a single

definite chemical substance, but ' compounded '

by the mere mixture of two or more chemical
substances, each of which retains its own
separate properties, which is not true of a,

chemical compound."
The terms " compounded," and " uncom-

pounded medicinal drugs or chemicals," must
be interpreted according to the common use
of those terms in the business and among the
persons referred to in the act, as shown by
the context in the provisions in which they
occur. U. u. V. Stubbs, 91 Fed. 608, 609.

13. Black L. Diet.

13. Wharton L. Lex.
14. Pennell v. Rhodes, 9 Q. B. 114, 129, 58

E. 0. L. 114, where it is said: " If there is

a binding arrangement for discharge of the
debt, from which neither party can recede,

and with which the creditor is satisfied, it is

a compounding, though something still re-

mains to be done."
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CROSS-REFERENCES

For Matters Relating to

:

Compounding Offense as Consideration of Contract, see Contracts.
Obstructing Criminal Prosecution, see Obstetjcting Justice.

Restitution by Offender, see Criminal Law ; Embezzlement ; Laecent.
Treasurer Charging Himself With Money Embezzled by Prosecutor, see

Counties.
For General Matters Relating to Criminal Law and Criminal Procedure, see

Criminal Law.
I. DEFINITION.

Compounding a felony is defined to be the offense of taking a reward for for-

bearing to prosecute a felony ; as where the party robbed takes his goods again,

or other amends upon an agreement not to prosecute.^

1. Burrill L. Diet, [quoted in Watson v. an offense of an equivalent nature [to the
State, 29 Ark. 299, 301]. felony], and is, besides, an additional mis-

Other definitions are: "An agreement demeanor against public justice by contribut-
with the criminal not to prosecute him." ing to make the laws odious." Anderson L.
Bishop Grim. L. § 648 [cited in Conderman Diet, [citing 4 Bl. Comm. 136].
V. Hicks, 3 Lans. (N. Y.) 108, 110]. "In criminal law, to compound a felony is

"The offense committed by a person who, to enter into an agreement, for a valuable
having been directly injured by a felony, consideration, not to prosecute a person for
agrees with the criminal that he will not felony, or to show him favor in a prosecu-
prosecute him, on condition of the latter's tion," as where a person takes back goods
making reparation, or on receipt of a reward which have been stolen from him, upon agree-
or bribe not to prosecute." Black L. Diet. ment not to prosecute." Eapalje & L. L.
See also Bouvier L. Diet.; Haskins v. New- Diet. See also Bothwell v. Brown, 51 111.

comb, 2 Johns. (N. Y.) 405, 408. 234.
" Compounding a felony is, at common-law, " In any case of felony, the receiving of

[I] 493
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II. NATURE AND ELEMENTS OF THE OFFENSE.

A. Perversion of Public Justice. The gravameu of this offense consists in

the stifling of a public prosecuti'":i. or in some way perverting public justice;^

hence the bare retaking of one's own goods which have been stolen would not consti-

tute the offense unless some favor je sliown the offender, or the retaking be done
with an intent to in some way aid hlm.^

B. Agreement to Compound— 1. In General. The agreement not to

prosecute and tho acceptance of a reward therefor complete the offense, not-

withstanding the party entering into the agreement afterward either volun-

tarily or through coercion by process of court does prosecute/ It is also

amends upon an agreement not to prosecute,
constitutes the compounding of the felony."
Forshner v. Whitcomb, 44 N. H. 14, 16.

"To constitute that ofience [compounding
of felony] a man for a price or reward, paid
or promised to him, must agree to stifle a
public prosecution, or at least must agree not
to be a complainant or prosecutor." Brittiu

V. Chegary, 20 N. J. L. 625, 030.

Distinguished from misprision of feloay.

—

Misprision of felony consists in a mere con-

cealment of the offense or a procuring of the

concealment thereof, while in compounding
of felony (or theft-bote) one takes his goods
again or other amends not to prosecute.

1 Hawkins P. C. c. 59, § 5.

Synonymous with theft-bote.— At com-
mon law this offense was usually known as

theft-bote. Com. v. Pease, 16 Mass. 96; Forsh-

ner v. Whitcomb, 44 N. H. 14; 1 Haw-
kins P. C. e. 59, § 5. " Theft bote, which is,

where the party robbed not only knows the

fellow, but also takes his goods again, or

other amends upon agreement not to prose-

cute. This is frequently called compounding
of felony; and formerly was held to make a
man an accessary; but it is now punished
only with fine and imprisonment." 4 Bl.

Coram. 133 \_quoted in Watson v. State, 29

Ark. 299, 301].
2. Shaw V. Reed, 30 Me. 105 ; Partridge v.

Hood, 120 Mass. 403, 21 Am. Rep. 524; Com.
V. Pease, 16 Mass. 91; Kier v. Leeman, 6

Q. B. 308, 8 Jur. 824, 13 L. J. Q. B. 259, 51

E. C. L. 308; Windhill Local Bd. of Health
V. Vint, 45 Ch. D. 351, 59 L. J. Ch. 608, 63

L. T. Rep. N. S. 366, 38 Wkly. Rep. 738;

Beeley v. Wingfield, 11 East 46, 10 Rev. Rep.

431, holding that the oflfense therein shown
did not stifle a public prosecution or elude

the public's interests in bringing such an
offender to justice by way of example to

others, and therefore did not constitute this

offense.

The underlying principle that the protec-

tion of public justice is the purpose of the

law in punishing this offense is succinctly

and ter.sely stated in Shaw v. Reed, 30 Me.

103, 109, where the court say :
" If it be the

duty of every man, it is more especially the

duty of persons injured, who have caused

criminal prosecutions to be commenced, to ap-

pear agaiHst offenders, and not to make bar-

gains to allow them to escape conviction, if

they or their friends will pay a sum of money
to repair the injury. To decide that such
bargains might be lawfully made, would be
to lend a helping hand to make public justice

venal. To procure a compensation to be made
to the person injured, is a subordinate ob-

ject to the State, in causing crimes to be
punished. It causes crimes to be punished,
that they may not be committed with im-
punity, and therefore, become more frequent;
that the rights of property and the inviola-

bility of the person may not become less

secure; that persons may depend upon the
execution of the laws, rather than resort to
physical force for the preservation and pro-
tection of their rights."

Discbarge of liability on bond.— The pay-
ing of money by a party to relieve himself
from his liability on a bond for the appear-
ance of a criminal would be unlawful as
within the principle of the composition of a
felony. Corley v. Williams, 1 Bailey (S. C.)
588.

The practice of advertising for returning
goods stolen " no questions asked," was de-
clared to be highly criminal as being a sort
of compounding of felony, inasmuch as the
goods by that means were returned to the
right owner and a stop was put to the in-

quiry and prosecution of the felony, and
thereby great encouragement was given to
the commission of such offenses. 1 Hale
P. C. 546 note. And by 25 Geo. II, c. 36,
the making: of- an advertisement with these
words or with words of the same purport sub-
jected both the advertiser and the printer to
a forfeiture of £50. Forshner v. Whitcomb,
44 N. H. 14. And see Anderson L. Diet.

3. Brittin v. Chegary, 20 N. J. L. 625; 1

Hale P. C. 546; 1 Hawkins P. C. c. 59, § 7.

4. State V. Dunhammel, 2 Harr. (Del.)

532; State v. Ash, 33 Greg. 86, 54 Pac. 184
(where the offense was clearly defined by
statute) ; Reg. v. Burgess, 16 Q. B. D. 141,

146, 15 Cox C. C. 779, 50 J. P. 520, 55 L. J.

M. C. 97, 53 L. T. Rep. N. S. .918, 34 Wkly.
Rep. 306 (where it is said: Gn the oppo-
site view, the question as to the time of the
completion of the offense would at once arise.

"A man might conceivably make an illegal'

agreement not to prosecute and abstain from
prosecuting for six years and then might

[II, B, 1]
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immaterial to a prosecution for tlie offense that the compounding be done in good
faith by the parties concerned.'

2. Consideration— a. Suffleieney. While the consideration for the com-
pounding should be more than mere weak or compassionate motives it is not
necessary that an actual pecuniary consideration should be exacted ;

' thus ths'

acceptance of a promissory note from the guilty party would be a sufficient

consideration.'

b. Necessity of Accrual to Defendant. It is not necessary that the con-

sideration for the compounding should accrue to defendant. It may be taken
for the benefit of another ^ or for the benefit of the public.^

C. Gravity of Offense Compounded. It is not necessary, to constitute tliis

offense, tliat the offense compounded be a felony,^" and although certain misde-

meanors, chiefly affecting tlie individuals aggrieved and not the interest of the
public, may be settled by private agreement," the rule may be said to be now
well settled '^ that the true test as to whether or not an offense may be coni-

turn round and prosecute after all in breach
of the agreement. According to the conten-
tion he could not te guilty of the offence be-

cause he did ultimately prosecute, and if so

it is difficult to see when svich an offence can
be said to be complete " ) . Compare Rex v.

Stone, 4 C. & P. 379, 19 E. C. L. 563, which
seems to be decided on the theory that the
offense against the public is not the taking
of money from the offender, but the allow-
ing of such offender to escape without punish-
ment; and that, if it appears that after the
alleged compounding the party charged did
prosecute the offender to the conviction, the
offense was not complete.

5. Windhill Local Bd. of Health v. Vint,
45 Ch. D. 351, 59 L. J. Ch. 608, 63 L. T. Eep.
N. S. 366, 38 Wkly. Rep. 738.

6. Com. V. Pease, 16 Mass. 91.

7. Com. V. Peaao, 16 Mass. 91. See also

Fribly v. State, 42 Ohio St. 205, where a note
constituted part of the consideration.

8. State V. Ruthven, 58 Iowa 121, 12 N. W.
235.

9. Windhill Local Bd. of Health v. Vint,
45 Ch. D. 351, 365. 59 L. J. Ch. 608, 63 L. T.

Rep. N. S. 366, 38 Wkly. Rep. 738, where the
court say :

" I do not think that the prose-
cutor is at liberty to weigh the advantage to

the public in continuing the prosecution
against the advantage of some sum of money
being paid to the public or of something else

being done for the public."

10. Connecticut.— McMahon v. Smith, 47
Conn. 221, 38 Am. Rep. 67.

Georaia.— Chandler v. Johnson, 39 Ga. 85.

Massachusetts.— Com. v. Pease, 16 Mass.
91.

Ncio Hampshire.— State v. Carver, 69 N. H.
216, 39 Atl. 973.

Pennsylvania.— Pearce v. Wilson, 111 Pa.
St. 14, 23, 2 Atl. 99, 56 Am. Rep. 243 (where
it is said :

" Formerly a distinction existed

in this respect between felonies and misde-
meanors, but it is no longer recognized, ex-

cept in a fev/ minor offences, the prosecution

of which is matter of little or no public in-

terest. Tn many jurisdictions the distinction

between fnlonies and misdemeanors is abol-

[II, B, I]

ished, and in those where it still exists it is

regarded as artificial. There are many mis-
demeanors, the compounding of which mili-
tates far more against the public welfare
than does the compounding of some felonies.

... To stifle their prosecution for a paltry
pecuniary consideration is contrary to public
policy, and a mere mockery of justice in her
own temple") ; Sharp r. Philadelphia Ware-
house Co., 14 Phila. (Pa.) 513, 38 Leg. Int.
(Pa.) 404.

11. McMahon t. Smith, 47 Conn. 221, 36
Am. Rep. 67; Geier v. Shade, 109 Pa. St.

180.

For right of injured party to compromise
misdemeanor see, generally. Criminal Law.

12. Connecticut.— McMahon v. Smith, 47
Conn. 221, 36 Am. Rep. 67.

Massachusetts.— Partridge v. Hood, 120
Mass. 403, 21 Am. Rep. 524.

New Hampshire.—State v. Carver, 69 N. H.
216, 218, 39 Atl. 973, where the court say:
" Indeed, the absence of any statute upon
the subject of the composition of misde-
meanors sufficiently shows the general un-
derstanding in this state, for it cannot rea-

sonably be supposed that so infamous an of-

fence would have been permitted to go un-

punished for want of statutory enactment
unless it had been understood generally that

under our common law none was necessary."

North Carolina.—-Thompson v. Whitman,
49 N. C. 47, 51, where it is said: "It is a
matter of public concern, that all violations

of the criminal law should be detected and
punished. So that any individual who knows
that an indictable offence has been commit-
ted, and conceals it, thereby fails to discharge

the duty of a good citizen. Upon this prin-

ciple, the bare concealment of treason or fel-

ony is an indictable offence, and the offence is

aggravated by compounding the felony."

Pennsylvania.— Pearce v. Wilson, 111 Pa.

St. 14, 2 Atl. 99, 56 Am. Rep 243 ; Sharp v.

Philadelphia Warehouse Co., 14 Phila. (Pa.)

513, 38 Leg. Int. (Pa.) 404.

England.— Reg. v. Blakemore, 14 Q. B. 544,

68 E, C. L. 544; Keir v. Leeman, 9 Q. B.

371, 395, 10 Jur. 742, 15 L. J. Q. B. 359.



COMPOUNDING FELONY [8 Cyc] 4%

pounded depends not upon the technical or legal name by which i*- is known,
either specifically or as a class, but upon the publicity of the same— upon the

fact tliat the compounding would affect the public's interests.

D. Necessity of Actual Commission of Preceding- Ojffense. The actual

commission of a preceding crime would seem to be essential to the offense of com-
pounding the same, and in the majority of jurisdictions this is the view taken,^^

although in some the rule is otherwise.^* Again in some jurisdictions the alleged

perpetrator of the original offense need not be first tried and convicted,'' nor need
the proof of his guilt be conclusive enough to warrant a conviction,'* but in other

jurisdictions his previous conviction is necessary."

E. As Affected by Statute. In many jurisdictions the parties may, by virtue

of statute, compromise or compound certain oflfenses by the consent of the court

or public officials.'' Such provisions are, however, permissive rather than impera-
tive ; the propriety of permitting the compounding resting within the discretion

of the court.''

III. By whom Committed,

It has been argued, from the definition of this offense usually given by the

58 E. C. L. 371 (where it is said: "In-
deed it is very remarkable what very little

authority there is to be found, rather con-

sisting of dicta than decisions for the prin-

ciple, that any compromise of a misdemea-
nour, or indeed of any public offence, can be
otherwise than illegal. ... If the matter
were res integra, we should have no doubt on
this point")'; Windhill Local Bd. of Health
V. Vint, 45 Ch. D. 351, 59 L. J. Ch. 608, 63
L. T. Rep. N. S. 366, 38 Wkly. Rep. 738;
Edgecombe r. Rodd, 5 East 294, 1 Smith K. B.

515, 7 Rev. Rep. 700.

In certain old English cases the composi-
tion of public misdemeanors seems to have
been allowed. Fallowes v. Taylor, Peake Add.
Cas. 155, 7 T. R. 475 (where the compound-
ing seems to have been allowed partly at

least upon the ground that the main object

of the prosecution had been attained) ; John-
son V. Ogilby, 3 P. Wms. 277 [criticized in

Keir v. Leeman, 9 Q. B. 371, 10 Jur. 742, 15

L. J. Q. B. 359, 58 E. C. L. 371].

Ho injury to the public is absolutely es-

sential as an element of this oflFense, inas-

much as the perpetration of the same takes

the administration of the law out of the

hands of those to whom it is or should be

committed. " Stifle " means the prevention

of a prosecution which had been instituted

from being conducted in its ordinary course.

Windhill Local Bd. of Health v. Vint, 45

Ch. D. 351, 59 U J. Ch. 608, 63 L. T. Rep.

N. S. 366, 38 Wkly. Rep. 738 [citing Keir v.

Leematf, 6 Q. B. 308, 8 Jur. 824, 13 L. J.

Q. B. 259, 51 E. C. L. 308 (affirmed in 9

Q. B. 371, 10 .Jur. 742, 15 L. J. Q. B. 359,

58 E. C. L. 371)].
13. AZ«6ama.— Treadwell v. Torbe'rt, 122

Ala. 297, 25 So. 216.

California.— People v. Bryon, 103 Cal. 675,

37 Pac. 754.

Indiana.— State v. Henning, 33 Ind. 189.

loica.— Deere v. Wolff, 65 Iowa 32, 21

N. W. 168.

New Jersey.— State v. Leeds, (N. J. 1902)
52 Atl. 288, 289, where it is said: "It can-

not be held that the public is injured by the
refusal of a private person to present oi

prosecute a charge of crime, if in fact no
crime has been perpetrated."

Pemisiilvanin.— Swope v. Jefferson F. Ins..

Co., 93 Pa. St. 251.

See 10 Cent. Dig. tit. " Compounding Fel-

ony," S 1 e* seq.

14. Chandler v. Johnson, 39 Ga. 85; State-

V. Carver, 69 N. H. 216, 39 Atl. 973; Fribly
V. State, 42 Ohio St. 205.

15. Watt V. State, 07 Ala. 72, 11 So. 901.

16. Swope V. Jellerson F. Ins. Co., 93 Pa.

St. 251, 254, where the court say: "The
guilt of the party accused and an agreement
not to prosecute are essential ingredients in

the conipt)unding of a felony. Though the

proof of guilt need not be of that conclusive

character that would be necessary to con-

vict, there should be at least such prepon-
derance of evidence as will justify the jary
in finding that a felony was committed."

17. Deere v. Wolff, 65 Iowa 32, 21 N. W.
168.

18. Georgia.— Goolsby v. Bush, 53 Ga.
353 ; McDaniel V. State, 27 Ga. 197 ; Dunn v.

State, 15 Ga. 418.

Louisiana.— State v. Hunter, 14 La. Ann.
71.

Massachusetts.— Partridge v. Hood, 120
Mass. 403, 21 Am. Rep. 524; Com. v. Dowdi-
can, 115 Mass. 133.

New York.— Bradway v. Le Worthy, 9
Johns. (N. Y.) 251.

England.— Brown v. Bailey, 4 Burr. 1929.
19. McDaniel v. State, 27 Ga. 197; State

i;. Hunter, 14 La. Ann. 71; Com. v. Dowdiean,
115 Mass. 133.

The English courts at an early day made
a rule that where they gave leave to com-
pound a penal action they would require the
payment of the amount which would likely

accrue to the king. Brown t'. Bailey, 4 Burr.

^IIIl
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common-law writers,^ that it could be committed only by an owner of goods who
had received them from the felon. This view, however, was never adopted by
the courts '^ or by the legislative bodies in defining the offense.^

IV. INDICTMENT OR INFORMATION.^

A. In General. The necessity of alleging in the indictment the actual com-
mission of a preceding ofi!ense or a failure to prosecute depends of course upon
whether or not these elements are considered as requisite parts of the offense.^

If they are so considered it is necessary that they be distinctly alleged ; ^ if not
the rule is otherwise.^

B. Sufficiency.^ Where a knowledge of the actual commission of a crime
is made necessary by statute, an information stating the circumstances of its com-
mission and defendant's knowledge thereof is sufficient, although the word
" actual " be omitted.^ An information alleging a certain offense to be a com-
pounding of a felony, but which is in fact bribery, will not sustain a verdict for

the former offense.^

V. DEFENSES.^

A. In General. The subsequent arrest and prosecution for the offense com-
pounded will not as a rule constitute a defense.^' So a party indicted for com-
pounding a larceny and agreeing to withhold evidence cannot plead acquittal of

the person charged with the larceny in bar of his own conviction.® Again the
fact that defendant, being an officer, was amenable under a specific section of the

statute is not a defense to nis indictment and punishment for this offense under
another section which provides generally for this offense.^

B. Direction or Consent of Superior. It is not a defense for an officer

of the law, who for a reward agrees not to prosecute a guilty party, to show that

he acted under the direction of a superior officer and that he gave him the entire

1929. See also Bradway v. Le Worthy, 9 754; State v. Henning, 33 Ind. 189; State v.

Johns. (N. Y.) 251. Leeds, (N. J. 1902) 52 Atl. 288.

20. 1 Hale P. C. 546, 619; 1 Hawkins P. C. 26. Fribly v. State, 42 OMo St. 205; Reg.
c. 59, § 6. And see su-gra, I. v. Burgess, 16 Q. B. D. 141, 15 Cox C. C. 779,

21. Reg. V. Burgess, 16 Q. B. D. 141, 146, 50 J. P. 520, 55 L. J. M. C. 97, 53 L. T. Rep.
15 Cox C. C. 779, 50 J. P. 520, 55 L. J. M. C. N. S. 918, 34 Wkly. Rep. 306.

97, 53 L. T. Rep. N. S. 918, 34 Wkly. Rep. 27. For forms of indictments or informa-
306, where the court, per Coleridge, C. J., tion in whole, in part, or in substance see

says: "It seems to me, however, that when Watt v. State, 97 Ala. 72, 11 So. 901; Peo-
the writers in question so expressed them- pie v. Bryon, 103 Cal. 675, 37 Pac. 754;
selves, it was probably because the question State v. Henning, 33 Ind. 189; Reg. v. Bur-
whether the offence could be committed by gess, 16 Q. B. D. 141, 15 Cox C. C. 779, 50
persons other than the owner of the goods J. P. 520, 55 L. J. M. C. 97, 53 L. T. Rep.
was not then present to their minds, and they K. S. 918, 34 Wkly. Rep. 306.

were dealing with ^^hat would be the case on 28. People v. Bryon, 103 Cal. 675, 37 Pac.
ninety-nine out of a hundred occasions, viz., 754.

the case where the person who was guilty of Allegation of time of commission of of-
'

interfering with the course of justice for his fense.— An indictment for compounding a
own benefit was tlie owner of the goods. . . . felony is insufficient if the offense is charged
But it must be observed that the writers of to have been committed on a date subsequent
the passages to which I refer do not use any to the compounding thereof. State v. Dandy,
negative expression to the effect that the of- 1 Brev. (S. C.) 395.

fence can only be committed by the owner of 29. Watson v. State, 29 Ark. 299.

the goods." 30. Ignorance of the law is no defense.
22. Watt i\ State, 97 Ala. 72, 11 So. 901

;

State v. Carver, 69 N. H. 216, 39 Atl. 973.

People V. Bryon, 103 Cal. 675, 37 Pac. 754; And see, generally, Ckiminax Law.
Fribly v. State, 42 Ohio St. 205; State v. 31. State v. Ash, 33 Oreg. 86, 54 Pac. 184.

Ash, 33 Oreg. 86, 54 Pac. 184. And see supra, II, A, 1.

23. See, generally. Indictments and In- 32. People v. Buckland, 13 Wend. (N. Y.)
JOKMATIONS. 592.

24. See supra, II, A, 1 ; II, A, 3. 33. State v. Ruthven, 58 Iowa 121, 12
25. People v. Bryon, 103 Cal. 675, 37 Pac. ^J. W. 235.

[Ill]
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-consideration.^ JJior will it avail that the compromise of the prosecntion was
entered into with the unauthorized consent of the magistrate before whom the
indictment was laid.^

VI. EVIDENCE.

A. Admissibility. On the trial of an indictment for compounding a crime
and agreeing to withhold evidence the acquittal of the principal offender is not
admissible evidence in favor of the defense.^ But the record of the conviction

of the person compounded with is admissible, and is prima facie although not
conclusive evidence that a felony has been committed by him.'^

B. Suffleiency. It is not sufficient to show a state of facts from which
defendant's guilt may be presumed ; there must be proof that defendant did in

fact obstruct or delay the prosecution ;
^ but it is not necessary to prove that the

party in so many words promised that he would stifle the prosecution.^'

VII. PUNISHMENT.

A statutory punishment is usually provided where the offense has been defined

or modified by statute ; at common law the punishment was by fine and
imprisonment.'"'

Compound offense. An offense committed when more than one offense is

committed in the same transaction. ^ (See, generally. Criminal Law.)
COMPRA Y VENTA. In Spanish law, purchase and sale.^

Compressor. As used upon vessels, a somewhat recent device, placed a little

forward of the windlass in the direction of each hawse-pipe, designed to keep the

hawser in place, and to steady and relieve in some measure the strain on the

windlass.'

Comprint, a surreptitious printing of another book-seller's copy of. a work,
to make gain thereby, which was contrary to common law, and is illegal.'' (See,

generally, Copteight.)
Comprised. That would have been comprehended in ; that would have been

an item in the account demanded.^
Comprising. Comprehending; including.'

34. state v. Ash, 33 Oreg. 86, 54 Pac. 184. verdict of guilty, as there was no proof that

35. Keir v. Leeman, 6 Q. B. 308, 8 Jur. the prosecution was in fact discontinued, that

824, 13 L. J. Q. B. 259, 51 E. C. L. 308. defendant acted upon the proposals of M, or

36. People v. Buckland, 13 Wend. (N. Y.) that the absence of defendant from court was
592. in pursuance of any agreement that he should

37. State v. Duhammel, 2 Harr. (Del.) be absent.

632. 39. Brittin v. Chegary, 20 N. J. L. 625.

38. Stancel v. State, 50 Ga. 152, where the 40. 1 Hale P. C. 546, 619; 2 Hale c. 400;
evidence showed that B had been arrested for 1 Hawkins P. C. c. 59, § 6.

an assault upon defendant; that M, a friend 1. State v. Ridley, 48 Iowa 370, 375.

of B, applied to defendant to settle the 2. Black L. Diet.

case, which so far as the criminal prosecution 3. The Alaska, 23 Fed. 597, 599.

was concerned he refused to do. Defendant's 4. Wharton L. Lex.

attorney, however, afterward, without any 5. Knox v. Gye, L. K. 5 H. L. 656, 673, 42
authority from him and in his absence, set- L. J. Cii. 234.

tied for the damages, it being distinctly 6. Webster Diet. And see Steigerwald v.

stated and stipulated in the agreement that Winans, 17 Md. 62, 66, where it is said:

there was no settlement of the criminal prose- "Although the word ' compromising,' does.

<!ution. The written agreement, however, not under all circumstances, imply includ-

stated that defendant was satisfied, and sug- ing only the things enumerated, yet, in the

gested that such satisfaction be considered connection in which it is employed in the
by the public officers. It was also shown Code, we understand it as being used as de-

that at the next term of court after the as- termining what are the ' original papers,'

sault defendant was absent. It was held that which are only to be transmitted, and on
the evidence was not sufficient to justify a which the decision ni the court is to be given."

[33] [VIIJ
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COMPRIVIGNI. In the civil law, children by a former marriage, (individually
called ''privigni " or ^^privignce" ) considered relatively to each other.'

Compromise. To adjust by mutual concession ; ' to settle without resort to
the law ; to Compound,* q. v. (See, generally, Accoed and Satisfaction ; Com-
positions "With Ceeditoes ; Compeomise and Settlement ; Payment ; Kelease.}

7. Thus, the son of a husband by a former substantially the same thing) ; Webster Diet.,
wife, and the daughter of a wife by a former [quoted in Rivers v. Blom, 163 Mo. 442, 446,.
husband, are the eomprimgni of each other. 63 S. W. 812].
Black L. Diet. 9. Webster Diet, [quoted in Rivers v,

8. Attrill V. Patterson, 58 Md. 226, 245 Blom, 163 Mo. 442, 446, 63 S. W. 812].
(where it is said that to negotiate, means
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CROSS-REFBRENCBS
For Matters Relating to :

Agreement

:

For Division of Estate, see Descent and Disteibution ; Executoes and
Administeatoes.

Not to Compromise as Constituting Champerty, see Champeety and
Maintenance.

Compromise between

:

Insurer and Insured, see Instjeance.

Partners, see Paetneeship.
Compromise by

:

Agent, see Principal and Agent.
Assignee, see Assignments Foe Benefit of Ceeditoes ; Bankeuptot

;

Insolvency.
Assignor, see Assignments.
Attorney, see Attoenby and Client.
Bank Officer, see Banks and Banking.
Corporate Officer, see Coepoeations.
Executor or Administrator, see Executoes and Administeatoes.
Guardian, see Guaedian and Waed.
Infant, see Infants.
Public Officer, see Counties ; Municipal Coepoeations ; Officees

;

Tov?NS.

Trustee, see Bankeuptcy ; Insolvency ; Teusts.
Compromise of

;

Assault Proceeding, see Assault and Batteey.
Bastardy Proceeding, see Bastaeds.
Claim Against Decedent's Estate, see Executoes and Administeatoes.
Claim For Death by "Wrongful Act, see Death.
Criminal Prosecution, see Compounding Felony ; Ceiminal Law.

Effect of Compromise on Lien of Attorney, see Attoeney and Client.

OfiEer of Judgment, see Judgments.
Other Modes of Discharge and Release, see Accoed and Satisfaction

;

Accounts and Accounting ; Bankeuptcy ; Compositions With Ceedit-

oes ; Insolvency ; Payment ; Release.

L DEFINITION.

A compromise is an agreement made between two or more parties as a settle^

ment of matters in dispute.^

1. Smith V. Cantrell, (Tex. Civ. App. " The mutual yielding of opposing claims

;

1899) 50 S. W. 1081 J Bouvier L. Diet. the surrender of some right or claimed right

[quoted in Treitschke v. Western Grain Co., in consideration of a like surrender of some
10 Nebr. 358, 360, 6 N. W. 427]. counter-claim." Anderson L. Diet, [quoted

Other definitions are: "An adjustment of in Rankin v. Schofield, 70 Ark. 83, 66 S. W.
such matters in dispute ... by mutual con- 197; Continental Nat. Bank v. McGeoch, 92

cessions." Chilton v. Willford, 2 Wis. 1, 6, Wis. 286, 312, 66 N. W. 606]. See also

40 Am. Dee. 399 [quoting Bouvier L. Diet.; Gregg v. Weathersfield, 55 Vt. 385.

Burrill L. Diet.]. "An agreement between two or more per-

"An agreement between the parties to a sons, who, to avoid a law suit, amicably settle

controversy, for a settlement of the same." their differences, on such terms as they can
Abbott L. Diet. agree upon." Bouvier L. Diet, [quoted in

"A mutual agreement between two or more Collins v. Welch, 58 Iowa 72, 74, 12 N. W.
persons at difference, to put an end to such 121, 43 Am. Rep. Ill, per Beck, J., in dis-

difference upon certain terms agreed upon." senting opinion].

Burrill L. Diet. " Where the parties to a dispute dispose of

"A settlement of differences by mutual it by agreement between themselves, whether
concessions." Century Diet, [quoted in Con- legal proceedings have been commenced or
tinental Nat. Bank v. McGeoch, 92 Wis. 286, not." Sweet L. Diet.

312, 66 N. W. 606]. "An agreement between two or more per-

[I]
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II, Who May make
A. In General. A valid compromise may be made by any parties between

whom a controversy as to their respective rights exists,' and who are not under
any disability to contract.^ No degree of mental or physical weakness which
leaves a party legal competency to act is of itself sufficient to avoid a settlement
made with him.*

B. Persons Duly Authorized or Whose Acts Are Ratified. A compromise
may be effected by persons representing and acting under the authority of the
parties to a controversy, express or implied from their relations ; ° but no such

sons, who for preventing or putting an end
to a lawsuit, adjust their differences by mu-
tual consent, in the manner which they agree
on, and which every one of them prefers to the
hope of gaining, balanced by the danger of

losing." La. Rev. Civ. Code (1900), § 3071.

See also Lampkins v. Vicksburg, etc., E. Co.,

42 La. Ann. 997, 8 So. 530; Antoine t). Smith,
40 La. Ann. 560, 4 So. 321; Calhoun v. Lane,
39 La. Ann. 594, 2 So. 219; Shiff v. Shiff, 20
La. Ann. 269; Wright v. Temple, 13 La. Ann.
413; Sharp v. Knox, 4 La. 456; Oglesby v.

Attrill, 105 U. S. 605, 26 L. ed. 1186.

Distinguished from composition with cred-

itors see Compositions with Creditors,
ante, p. 409.

Distinguished from tender.— A tender ad-
mits absolutely the amount tendered as due;
while an offer to compromise admits nothing,
except that there is a dispute, and the party
offering money by way of compromise may
claim that nothing is due. Latham v. Hart-
ford, 27 Kan. 249.

2. A county possesses the power by its

proper officers to compromise pending litiga-

tion involving the title to its swamp-lands.
Mills County v. Burlington, etc., R. Co., 47
Iowa 66.

Parties having claims against the TTnited
States for labor or service, or for personal
property or materials furnished, which are
disputed by the officers authorized to adjust
the accounts, may compromise such claims
and may accept a smaller sum than the eon-

tract price; and where the claimant volun-
tarily enters into a compromise and accepts
a smaller sum and executes a discharge in

full for the whole claim he cannot subse-

quently recover in the court of claims for
any part of the claim voluntarily relin-

quished in the compromiac. Mason v. U. S.,

17 Wall. (U. S.) 67, 21 L. cd. 564.

Effect of subsequent bankruptcy.— Parties
entered into an agreement for compromising
a suit, and, pending a reference to chambers,
ene of the parties became bankrupt, and after-

ward the court approved of the compromise.
It was held that the compromise was binding
on the bankrupt from the date thereof, sub-

ject to confirmation by the court. Bousfield

17. Bousfield, 31 Beav. 591.

3. As to capacity to contract generally see

Conteacts.
Compromises invalid for want of mental

capacity to contract.— Miller v. Best, 36 111.

[II, A]

App. 74; Underwood v. Brockman, 4 Dana
(Ky.) 309, 29 Am. Dec. 407; Sfone v. Chi-
cago, etc., R. Co., 66 Mich. 76, 33 N. W. 24;
Cundell v. Haswell, (R. I. 1902) 51 Atl. 426.
And see McLean v. U. S. Equitable L. Assur.
Soc, 100 Ind. 127, 50 Am. Rep. 779.

Incapacity by reason of intoxication.— A
party may show, in order to defeat » settle-

ment made by him, that at the time he was
incapable of contracting intelligently by rea-
son of intoxication. Phelan v. Gardner, 43
Cal. 306; Murray f. Carlin, 67 111. 286; Lang
V. Ingalls Zinc Co., (Tenn. Oh. 1898) 49
S. W. 288.

4. Mitchell v. Long, 5 Litt. (Ky.) 71;
Earnam v. Brooks, 9 Pick. (Mass.) 212;
Paris D. Dexter, 15 Vt. 379.

Ignorance of party does not incapacitate
in the absence of fraud. Mitchell v. Long,
5 Litt. (Ky.) 71; Mosby v. Cleveland St. R.
Co., 8 Ohio Cir. Dec. 375 ; Manby t). Bewicke,
3 Kay & J. 342.

Impaired health and depression of spirits

of a, party to a compromise, no unsoundness
of mind being proved, is not ground for open-
ing a settlement, in making which the parties

dealt with each other at arm's length. Bil-

lingslea w Ware, 32 Ala. 415.

5. O'Brien v. New York, 25 Misc. (N. Y.)
219, 55 N. Y. Suppl. 50.

As to compromise by assignee for benefit

of creditors see Assignments fob Benefit
OP Creditors, VI, B [4 Cyc. 187] ; XII, A, 2
[4 Cyc. 233].

As to compromise by attorney see Attor-
ney AND Client, III, C, 3, a, (n), (d),

(3) [4 Cyc. 945].

As to compromise by person acting in a
fiduciary relation generally see Executors
AND Administrators; Gtjabdian and Ward;
Principal and Agent; Trusts.
Compromise by majority of members of

church.— Where a church and society are an
existing organized association acting in a col-

lective quasi-corporate character, an agree-

ment of compromise of a suit by a majority

of the members is binding upon the minority.

Horton v. Chester Baptist Church, 34 Vt.

309.

Delegation of power by directors to one of

their number.— The articles of association

of a company empowered the directors to del-

egate powers " to committees consisting of

members of their body," and provided that in

the construction of the articles words im-
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compromise by a third person is binding in tiie absence of such authority,' or

unless it be subsequently ratified either expressly or by such acts of the interested

parties as clearly evidence their intention to accept such settlement,' as for

instance by accepting the fruits of such compromise ' or by abiding by and act-

ing upon such compromise for a long period of time.'

A. In General.

III. REQUISITES.

There must be mutuality of agreement between the parties

porting the plural number only should in-

clude the singular. It was held that the di-

rectors were at liberty to delegate their power
to compromise claims to a single member of

their body. In re Scottish Petroleum Co., 51

L. J. Ch. 841, 46 L. T. Eep. N. S. 880.

Presumption as to continuance of author-

ity.— Where the contestees of a will author-

ized an agent to make a compromise with the

contestant, and after contestant's refusal to

accept the first proposition made by the agent,

they revoked his authority, the case is one to

which should be applied the rule that where
an agent is appointed to do a thing it will

be presumed his authority continues until

it is revoked and those dealing with him con-

cerning the subject-matter of the authority
-to be aflFected by the revocation must have
notice of it. Wheeler v. Wheeler, 15 Ky. L.

iRep. 539.

6. Arkansas.— Moore v. Cairo, etc., E. Co.,

36 Ark. 262; Jacks v. Adair, 31 Ark. 616.

CaUfornia.— Silcox v. Lang, 78 Cal. 118,

20 Pac. 297.

Iowa.— Bveringham v. Lee, 78 Iowa 630, 43

N. W. 459.

Maryland.— Hamburger v. Paul, 51 Md.
^19.

Michigan.— Delta Lumber Co. v. Williams,
73 Mich. 86 ; Hickey v. Hinsdale, 12 Mich. 99.

Missouri.— Griffin v. Wabash, etc., E. Co.,

22 Mo. App. 621.

Ohio.— Standard Home, etc., Assoc, v.

-Jones, 64 Ohio St. 147, 59 N. E. 885.

Wisconsin.— Barker v. Eing, 97 Wis. 53,

72 N. W. 222.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 8 ; and infra, V, C, 3.

Possession by one of a note payable to an-

other gives him implied authority to collect

it, but not to make a settlement by compro-

mise. Corbet v. Waller, 27 Wash. 242, 67

Pac. 567.

The settlement of an action, made without
the consent of plaintiff, by which another

person assumed the liabilities of defendant,

may be avoided by plaintiff without proof of

fraud. Kinney v. Kinney, 94 Iowa 672, 63

N. W. 452.

Burden of proving authority of agent to

compromise.— Where a settlement is claimed
to have been mg.de with an agent authorized

to make the same, and such authority is de-

nied, the burden of showing such authority

is upon the party asserting it. Corbet v.

Waller, 27 Wash. 242, 67 Pac. 567. And see

as to duty to ascertain attorney's authority

to compromise Sonnebom v. Moore, 105 Ga.
497, 30 S. E. 947.

7. Kentucky.— Liggett v. Ashley, 5 Litt.

(Ky.) 178. See also Merriwether v. Tucker,
3 Ky. L. Rep. 336.

Michigan.— Gemberling v. Spaulding, 104
Mich. 217, 62 N. W. 342.

Washington.— Denney v. Parker, 10 Wash.
218, 36 Pac. 1018.

Wisconsin.— Strasser v. Conklin, 54 Wis.
102, 11 N. W. 254; Beal v. Park F. Ins. Co.,

16 Wis. 241, 82 Am. Deo. 719; Paine v. Wil-
cox, 16 Wis. 202; Eeid v. Hibbard, 6 Wis.
175.

United States.— The Deer, 10 Ben. (U. S.)

628, 7 Fed. Cas. No. 3,738.

See 10 Cent. Dig. tit. " Compromise and
Settlement," S 9.

An infant may affirm a contract of settle-

ment made for her benefit and may sue upon
it as if originally a party thereto. Glover v.

Patten, 165 U. S. 394, 17 S. Ct. 411, 41 L. ed.

760; and, generally. Infants.
Formal ratification unnecessary.—• Pending

a suit for divorce brought by a wife against
her husband, the wife agreed that she would
take certain lands of the husband in satisfac-

tion of such judgment as might be rendered
in her favor for alimony; and a deed was
made and delivered to her agent accordingly.

It was held that a formal ratification of the

agreement, after judgment for alimony, was
not necessary to render the compromise bind-

ing. Dutton V. Dutton, 30 Ind. 452.

InsufScient evidence of ratification.— A
ratification of an unauthorized agreement of

compromise of a claim in suit is not proved
by the entry of such agreement on the min-
utes of the court in the cause to which it re-

lates, in the presence of the party's attorney.

Eevis V. Wallace, 2 Heisk. (Tenn.) 658.

8. Strasser v. Conklin, 54 Wis. 102, 11
N. W. 254.

Ratification of settlement voidable for phy-
sical disability.— Where plaintiff agreed to
a settlement of a claim for injuries while in

a condition of physical pain which rendered
the agreement voidable, and there was no evi-

dence that the agreement was procured by
fraud, an acceptance of the amount of such
settlement by her attorney with her consent,
at a time when she fully understood what she
was doing, is a ratification of the settlement.
Drohan v. Lake Shore, etc., E. Co., 162 Mass.
435, 38 N. E. 1116.

9. Abernathie v. Consolidated Virginia.
Min. Co., 16 Nev. 260.

[III. A]
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— a meeting and concurrence of minds.*" The parties should deal with each
other on an equal footing," and the agreement must have been fairly and reason-

ably made.'* A compromise agreement, in order to take away the right of action

on the original contract, must be an agreement, which is substituted for the pre-

existing obligation and must bind both parties, so that suit may be maintained by
either to enforce the same.'^

B. Consideration— l. Necessity. A compromise and settlement must, like

all other contracts, be supported by a sutficient consideration or it cannot be
enforced."

2. Sufficiency— a. In General. The consideration will be sufficient if there

is something of detriment to one party or benefit to the other, however slight.'*

b. Family Settlements. Compromises for the settlement of family diiii-

culties or family controversies if at all reasonable are especially favored both in

10. Southern Oil Co. v. Wilson, 22 Tex.

Civ. App. 534, 56 S. W. 429.

A settlement in the natute of a compiomise
must be made as such and so understood on
both sides. Jcnnison v. Stone, 33 Mich. 99.

11. Barnawell v. Threadgill, 56 N. C. 50.

12. Norris v. Slaughter, 3 Greene (Iowa)
116.

13. Luce V. Springfield F. & M. Ins. Co.,

1 Flipp. (U. S.) 281, 15 Fed. Cas. No. 8,589,

5 Chic. Leg. N. 303, 2 Ins. L. J. 443, 19

Myers Fed. Dec. 636.

A right of action for a toit is not extin-

guished by a " compromise settlement " in

which a given sum is to be paid to the in-

jured party, unless it be expressly agreed be-

tween the parties that the promise to pay the

amount fixed by the settlement shall be ac-

cepted as a satisfaction of the original claim.

Fouche !'. Morris, 112 Ga. 143, 37 S. E. 182.

14. Alabama.— Thompson v. Hudgins, 116

Ala. 93. 22 So. 632; Billingslea r. Ware, 32

Ala. 415.

California.— Peachy v. Witter, 131 Cal.

316, 63 Pac. 468.

Connecticut.— Hurlbut v. Phelps, 30 Conn.
42.

Indiana.— Emery v. Royal, 117 Ind. 299,

20 N. E. 150; Olvey v. Jackson, 106 Ind. 286,

4 N. E. 149; Smith v. Boruff, 75 Ind. 412;

Bright V. Coffman, 15 Ind. 371, 77 Am. Dec.

96; Jarvis v. Sutton, 3 Ind. 289; Spahr v.

HoUingshead, 8 Blackf. (Ind.) 415.

lojca.— Jennings v. Jennings, (Iowa 1901)

87 N. W. 726; Mills County v. Burlington,

etc., R. Co., 47 Iowa 66; Norris v. Slaughter,

3 Greene (Iowa) 116.

Kansas.— Finley v. Funk, 35 Kan. 668, 12

Pac. 15.

Kentucky.— Creutz v. Heil, 89 Ky. 429, 11

Ky. L. Rep. 652, 12 S. W. 926 ; Alves v. Hen-
derson, 16 B. Mon. (Ky.) 131; Braydon v.

Goulman, 1 T. B. Mon. (Ky.) 119; Higgs
r. Smith, 3 A. K. Marsh. (Ky.) 338.

Maryland.— Emmittsburgh R. Co. v. Don-
oghue, 67 Md. 383, 10 Atl. 233, 1 Am. St. Rep.

396; Bosley v. McKim, 7 Harr. & J. (Md.)

468.

Massachusetts.— Hunt v. Brown, 146 Mass.
253, 15 N. E. 587 ; Goodnow v. Smith, 18 Pick.

(Mass.) 414, 29 Am. Dec. 600.

riii, A]

Minnesota.— Copley v. Hyland, 46 Minn..

205, 48 N. W. 777; Stearns v. Johnson, 17

Minn. 142.

Nebraska.— Boyce v. Berger, 11 Nebr. 399,.

9 N. W. 545.

New York.— Wahl v. Barnum, 116 N. Y.
87, 22 N. E. 280, 26 N. Y. St. 457, 26 Am.
St. Rep. 457, 5 L. R. A. 623 ; Bunge v. Koop,.

48 N. Y. 225, 8 Am. Rep. 546; Phillips v.

Berger, 2 Barb. (N. Y.) 608; Bunn v. Bart-
lett, 5 Silv. Supreme (N. Y.) 83, 8 N. Y..

Suppl. 160, 28 N. Y. St. 239; Lewis v. Dono-
hue, 27 Misc. (N. Y.) 514, 58 N. Y. Suppl..

319; Popper v. Bingham, 20 Misc. (N. Y.)

1/3, 45 N. Y. Suppl. 820; Lawrence v. Church,
12 N. Y. Suppl. 420, 35 N. Y. St. 956; Van^

Nest V. Lott, 16 Abb. Pr. (N. Y.) 130;

Rourke v. Duffy, 15 Abb. Pr. (N. Y. 340.

Ohio.— Lucas County Com'rs v. Hunt, 5

Ohio St. 488, 67 Am. Dec. 303.

Oregon.— Smith v. Farra, 21 Oreg. 395, 28-

Pac. 241, 20 L. R. A. 115.

Pennsylvania.— Driesbach v. Keller, 2 Pa..

St. 77; Maurer's Estate, 1 Woodw. Dec. (Pa.)

268.

South Carolina.— Kennedy v. Badgett, 19

S. C. 591.

Tennessee.— Aiken v. Taylor, (Tenn. Ch.

1900) 62 S. W. 200.

Virginia.— Mosby v. Leeds, 3 Call (Va.)

439.

Wisconmn.— Continental Nat. Bank v. Mc-
Geoch, 92 Wis. 286, 66 N. W. 606; Zimmer
V. Becker, 66 Wis. 527, 29 N. W. 228.

United States.— Humphrey v. Thorp, 89

Fed. 66. And see Chapman v. Wilson, 4
Woods (U. S.) 30, 5 Fed. 305.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 35.

An executed compromise will not be set

aside for want of consideration but only for

fraud. Copley v. Hyland, 46 Minn. 205, 48
N. W. 777.

Presumption of consideration.— As fraud
is not to be presumed a mutual concession

and remission of claims will be deemed in

ordinary eases to have been made upon sufli-

cient consideration. Doyle v. Donnelly, 56
Me. 26.

1 5. Missouri.—• Henson v. Stever^ 69 Mo.
App. 136.
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equity and in law," and in such cases tlie court will go further to sustain the

same than they would under ordinary circumstances." The termination of such

controversies is considered a valid and sufficient consideration for the agreement.'*

e. Unliquidated, Disputed, and Doubtful Claims— (i) In General. The
rule is well settled that an agreement of compromise is supported hy a suffi-

cient consideration where it is in settlement of a claim which is unliquidated,^*

Permsylvama.— Fink v. Farmers' Bank,
178 Pa. St. 154, 35 Atl. 636, 56 Am. St. Rep.
746.

Tennessee.— Palmer v. Bosley, (Tenn. Ch.
1900) 62 S. W. 195.

Teccas.— Shelton v. Jackson, 20 Tex. Civ.

App. 443, 49 S. W. 415.

Wisconsin.— Galusha v. Sherman, 105 Wis.
263, 81 N. W. 495, 47 L. K. A. 417.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 35.

A settlement in which both parties yield

some right or legal claim to prevent a litigi -

tion is founded on a good consideration.
Stoelke v. Hahn, 55 111. App. 497 [affirmed

in 158 111. 79, 42 N. E. 150].

16. Alabama.— Lee v. Sims, 65 Ala. 248.

Connectiout.— Hurlbut v. Phelps, 30 Conn.
42.

Georgia.— Bass v. Bass, 73 Ga. 134; Smith
V. Smith, 36 Ga. 184, 91 Am. Dec. 761; Wat-
kins V. Watkins, 24 Ga. 402.

Iowa.— Merkert v. Grobe, (Iowa 1902) 90
N. W. 490; Norris v. Slaughter, 3 Greene
(Iowa) 116.

Kentucky.— Sieve v. Steinride, 8 Ky. L.

Eep.,347, 1 S. W. 672.

Pennsylvania.— Heffner v. Sharp, 3 Pa.
Super. Ct. 249, 39 Wkly. Notes Cas. (Pa.)

458.

South Carolina.— Gardner v. Gardner, 49

S. C. 62, 26 S. E. 1001.

Tennessee.— Reynolds v. Brandon, 3 Heisk.

(Tenn.) 593; Trigg v. Read, 5 Humphr.
(Tenn.) 529, 42 Am. Dec. 447.

United States.— Gratz v. Cohen, 11 How.
(U. S.) 1, 13 L. ed. 579.

England.— Williams v. Williams, L. R. 2

Ch. 294, 16 L. T. Rep. N. S. 42, 15 Wkly.
Rep. 657, 36 L. J. Ch. 419; Stapilton v.

Stapilton, 1 Atk. 2, 26 Eng. Reprint 1;

Wycherley v. Wycherley, 2 Eden 175, 28

Eng. Reprint 864 ; Baker v. Bradley, 7 De G.

M. & G. 597, 2 Jur. N. S. 98, 25 L. J. Ch. 7,

4 Wkly. Rep. 78, 56 Eng. Ch. 597; Wake-
field V. Gibbon, 1 GifP. 401, 3 Jur. N. S. 353,

26 L. J. Ch. 505, 5 Wkly. R«p. 479; Harri-

son V. Randall, 9 Hare 397, 16 Jur. 72, 21

L. J. Ch. 294, 41 Eng. Ch. 397; Savery v.

King, 5 H. L. Cas. 627, 2 Jur. N. S. 503, 25

L. J. Ch. 482, 4 Wkly. Rep. 471; Willoughby

V. Brideoake, 11 Jur. N. S. 706, 13 L. T. Rep.

N. S. 141, 13 Wkly. Rep. 1056; Houghton v.

Lees, 1 Jur. N. S. 862, 3 Wkly. Rep. 135;

Clifton V. Cockburn, 3 Myl. & K. 76, 10 Eng.

Ch. 76 ; Penhall v. Elwin, 1 Smale & 6. 258

;

Stockley v. Stockley, 1 Ves. & B. 23, 12 Rev.

Rep. 184; Westby v. Westby, 1 C. & L. 537,

2 Dr. & War. 502, 4 Ir. Eq. 585; Miller v.

Harrison, Ir. R. 5 Eq. 324; Cory v. Cory, 1

Ves. 19, 27 Eng. Reprint 864; Gordon v. Gor-
don, 3 Swanst. 400, 19 Rev. Rep. 230; Davis
V. Uphill, 1 Swanst. 129; Bellamy v. Sabine,

17 L. J. Ch. 105, 2 Phil. 425; Jodrell v. Jod-
rell, 9 Beav. 45, 9 Jur. 1022, 15 L. J. Ch. 17.

See 10 Cent. Dig. tit. " Compromise and
Settlement," S 35.

17. Norris v. Slaughter, 3 Greene (Iowa)
lie.

Deeds in the nature of family arrange-
ments are exempt from the rules applicable

to other deeds, the consideration for the for-

mer being partly value and partly love and
affection. Wiseman v. Roper, 1 Ch. Rep.
158 ; Persse v. Persse, 7 CI. & F. 279, 7 Eng.
Reprint 1073, 4 Jur. 358, West 110, 9 Eng.
Reprint 439.

18. Georgia.— Smith v. Smith, 36 Ga. 184,

91 Am. Dec. 761; Watkins v. Watkins, 24
Ga. 402.

Iowa.— Adams v. Adams, 70 Iowa 253, 30
N. W. 795.

New York.—, Bunn v. Bartlett, 54 Hun
(N. Y.) 639, 8 N. Y. Suppl. 160, 28 N. Y. St.

239; Cruger v. Douglas, 4 Edw. (N. Y.) 433.
Texas.— Taylor v. Taylor, (Tex. Civ. App.

1900) 54 S. W. 1039.

Vermont.— Paris v. Dexter, 15 Vt. 379.

Virginia.— Zane v. Zane, 6 Munf. (Va.)
406.

United States.— Gratz v. Cohen, 11 How.
(U. S.) 1, 13 L. ed. 579.

England.— Westby v. Westby, 1 C. & L.

537, 2 Dr. & War. 502, 9 Ir. Eq. 585.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 35.

19. Sanford v. Abrams, 24 Fla. 181, 2 So.

373; Heffelfinger v. Hummel, 90 Iowa 311, 57
N. W. 872; Smith v. Chilton, 84 Va. 840, 6
S. E. 142; Fire Ins. Assoc, v. Wiekham, 141
U. S. 564, 12 S. Ct. 84, 35 L. ed. 860.

"A demand is not liquidated even if it ap-

pears that something is due, unless it ap-
pears how much is due, and when it is ad-

mitted that one of two specific sums is due,

but there is a genuine dispute as to which
is the proper amount, the demand is regarded
as unliquidated." Nassoiy v. Tomlinson, 148
N. Y. 326, 42 N. E. 715, 51 Am. St. Rep.
695 [quoted in Emslie v. Livingstone, 34
N. Y. App. Div. 133, 54 N. Y. Suppl. 492].
Dispute as to amount of set-off.— A claim

is unliquidated so as to be the subject of

compromise, although the dispute is only as

to whether damages to fire and sprinkling

plugs was caused by plaintiff, where the lat-

ter did street sprinkling for defendant city

under a contract that it should receive a
certain amount therefor, but that from such
sum there should be deducted any damages

[III, B, 2, c, (i)]
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where it is in settlement of a claim which is dispnted,'" or where it is in settle

ment of a claim which isdonbtful.^'

to the fire and sprinkling plugs caused by it.

PoUman, etc., Coal, etc., Co. v. St. Louis,
145 Mo. 651, 47 S. W. 563.

20. Alabama.— Wyatt v. Evins, 52 Ala.
285.

Arkansas.— Burton v. Baird, 44 Ark. 556

;

Mason v. Wilson, 43 Ark. 172; Snow v. Grace,
29 Ark. 131; Kichardson v. Comstock, 21 Ark.
«9.

California.— OaJcland r. Oakland Water
J'ront Co., 118 Cal. 160, 50 Pac. 277.

District of Columbia.— Northern Liberty
Market Co. v. Steubner, 4 Mackey (D. C.)
301.

FZorida.— Sanford v. Abrams, 24 Fla. 181,
2 So. 373.

Illinois.— Husband v. Epling, 81 111. 172,
25 Am. Rep. 273; Nichols v. Bradsby, 78 111.

44; Farmers', etc., Ins. Co. v. Chesnut, 50
111. Ill, 99 Am. Dee. 492; Overstreet v. Dun-
lap, 56 111. App. 486; Fred. W. Wolf Co. v.

Salem, 33 111. App. 614; Gilek v. Stock, 33
111. App. 147.

Indiana.— American Cent. Ins. Co. v.

Sweetser, 116 Ind. 370, 19 N. E. 159; Proctor
V. Heaton, 114 Ind. 250, 15 N. E. 21.

loioa.— Heffelfinger v. Hummel, 90 Iowa
311, 57 N. W. 872; Potts r. Polk County, 80
Iowa 401, 45 N. W. 775; Richardson, etc., Co.

r. Hampton Independent Dist., 70 Iowa 573,
51 N. W. 871; Adams v. Adams, 70 Iowa 253,
30 N. W. 795; Mills County v. Burlington,
etc., R. Co., 47 Iowa 66.

Kansas.— Atchison, etc., R. Co. v. Stark-
weather, 21 Kan. 322.

Massachusetts.—Brown v. Ladd, 144 Mass.
310, 10 N. E. 839; Riggs v. Hawley, 116 Mass.
596; Easton v. Easton, 112 Mass. 438; Tuttle

V. Tuttle, 12 Mete. (Mass.) 551, 46 Am. Dec.
701.

Michigan.— McKinney v. Jones, 89 Mich.
26, 50 N. W. 800; Baumier v. Antiau, 65
Mich. 31, 31 N. W. 888.

Minnesota.— Neibles v. Minneapolis, etc.,

R. Co., 37 Minn. 151, 33 N. W. 332.

Mississippi.— Field v. Weir, 28 Miss. 56

;

JLong V. Shaekleford, 25 Miss. 559.

Missoiiri.— Livingston v. Dugan, 20 Mo.
102.

Nebraska.— Chicago, etc., R. Co. i'. Buck-
staff, (Nebr. 1902) 91 N. W. 426; Massillon
Engine, etc., Co. v. Prouty, (Nebr. 1902) 91
N. W. 384.

New Jersey.— Grandin i: Grandin, 49
N. J. L. 508, 9 Atl. 756, 60 Am. Rep. 642.
New York.— Dunham v. Griswold, 100

N. Y. 224, 3 N. E. 76; Babcock v. Bonnell,
80 N. Y. 244; Kromer v. Heim, 75 N. Y.
574, 31 Am. Rep. 491; Wilson v. Randall, 67
N. Y. 338; Wehrum v. Kuhn, 61 N. Y. 623;
O'Brien v. New York, 40 N. Y. App. Div. 331,

57 N. Y. Suppl. 1039 [affirmed in 160 N. Y.

691, 55 N. E. 1098] ; Housatonic Nat. Bank
r. Foster, 85 Hun (N. Y.) 376, 32 N. Y.
Suppl. 1031, 66 N. Y. St. 435; Lee v. Timken,

[III, B, 2, e, (l)]

85 Hun (N. Y.) 309, 32 N. Y. Suppl. 1064,
66 N. Y. St. 417; O'Conor v. Philipsen, 74
Hun (N. Y.) 68, 26 N. Y. Suppl. 359, 56
N. Y. St. 176; Dunckel v. Failing, 52 Hun
(N. Y.) 615, 5 N. Y. Suppl. 504, 24 N. Y.
St. 374; Scott v. Warner, 2 Lans. (N. Y.)
49; Brooks v. Moore, 67 Barb. (N. Y.) 393;
Beach v. Endress, 51 Barb. (N. Y.) 470;
Dolcher v. Fry, 37 Barb. (N. Y.) 152; Tay-
lor V. Nussbaum, 2 Duer (N. Y.) 302; Les-
son V. Massachusetts Ben. Assoc, 3 Misc.
(N. Y.) 415, 23 N. Y. Suppl. 294, 52 N. Y.
St. 506.

North Dakota.— McGlynn v. Scott, 4 N. D.
18, 58 N. W. 460.

Orejrore.— Wells v. Neff, 14 Oreg. 66, 12
Pac. 84, 88.

Tennessee.—^Reynolds v. Brandon, 12 Heisk.
(Tenn.) 731, 3 Heisk. (Tenn.) 593.
Texas.— Hunter v. Lanius, 82 Tex. 677, 18

S. W. 201 ; Gilliam v. Alford, 69 Tex. 267, 6
S. W. 757; Adriance v. Crews, 38 Tex. 148;
Taylor v. Taylor, (Tex. Civ. App. 1900) 54
S. W. 1039; Mulhall v. Dicks, 1 Tex. App.
Civ. Cas. § 1206.

Vermont.— Gregg v. Wethersfield, 55 Vt.
385.

Wisconsin.— Pritzlaff Hardware Co. v.

Carlson, 76 Wis. 33, 44 N. W. 849; Zimmer
V. Becker, 66 Wis. 527, 29 N. W. 228; Ber-
genthal v. Frebrantz, 48 Wis. 435, 4 N. W.
89.

United States.— Fire Ins. Assoc, v. Wick-
ham, 141 U. S. 5«4, 12 S. Ct. 84, 35 L. ed.

840; Northern Liberty Market Co. v. Kelly,
113 U. S. 199, 5 S. Ct. 422, 28 L. ed. 948;
Comstock V. U. S., 9 Ct. CI. 141; Central
Trust Co. V. Wabash, etc., R. Co., 29 Fed. 546.

England.— Callisher v. Bischoffsheim, L. R.
5 Q. B. 449, 39 L. J. Q. B. 181, 18 Wkly. Rep.
1127; Cann v. Cann, 1 P. Wms. 567, 24 Eng.
Reprint 520.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 36.

21. Alabama.— Curry v. Davis, 44 Ala.

281.

Arkansas.— Lee v. Swilling, 68 Ark. 82, 56
S. W. 447; Burton v. Baird, 44 Ark. 556;
Richardson v. Comstock, 21 Ark. 69.

Colorado.— Coffee v. Emigh, 15 Colo. 184,

25 Pac. 83, 10 L. R. A. 125; Swem v. Green,
9 Colo. 368, 12 Pac. 202.

Connecticut.— North v. Forest, 15 Conn.

400 ; Stoddard V. Mix, 14 Conn. 12.

Georgia.— Smith v. Smith, 36 Ga. 184, 91

Am. Dec. 761.

Illinois.— Stoehlke v. Hahn, 158 111. 79, 42

N. E. 150 [affirming 55 111. App. 497]; Pool
V. Docker, 92 111. 501; Husband v. Epling,

81 111. 172, 26 Am. Rep. 273; Hund v. Geier,

72 111. 393; Miller v. Hawker, 66 111. 185;

Cassell V. Ross, 33 111. 244, 25 Am. Dec. 270

;

Burnside v. Potts, 23 111. 411; McKinley v.

Watkins, 13 111. 140; Frank v. Heaton, 56
111. App. 227 ; Lawrence v. Coddington, 52 111.
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(ii) Degree of Doubt Necessary— (a) Actual Doubt. There are cases

to the effect that in order to support a compromise in avoidance of litigation the

claim must be an actual one, founded upon a colorable right about which there is

room for honest doubt and actual dispute, and with some legal or equitable foun-

App. 133; Knowles v. Knowles, 29 111. App.
124 [affirmed in 128 111. 110, 21 N. E. 196]

;

Baffin V. Roberts, 9 111. App. 103.

Indiana.— Emery v. Royal, 117 Ind. 299,
20 N. E. 150; Miller v. Lilly, 84 Ind. 533;
Smith V. Boruflf, 75 Ind. 412; Coy v. Stucker,

31 Ind. 161; Schnell v. Nell, 17 Ind. 29, 79
Am. Dec. 453; Jarvis v. Sutton, 3 Ind. 289;
Spahr V. HoUingshead, 8 Blaokf. (Ind.) 415.

Iowa.— Shaw i". Chicago R. Co., 82 Iowa
199, 47 N. W. 1004 ; Schaben v. Brunning, 74
Iowa 102, 36 N. W. 910; Richardson, etc., Co.

V. Hampton Independent Dist., 70 Iowa 573,

31 N. W. 871 : Drake v. Hill, 53 Iowa 37, 3

N. W. 811, 5 N. W. 745; Keefe v. Vogle, 36
Iowa 87; Sullivan v. Collins, 18 Iowa 228.

Kentucky.— Mills v. Lee, 6 T. B. Mon.
(Ky.-) 97, 17 Am. Dec. 118; Fisher v. May, 2

Bibb (Ky.) 448, 5 Am. Dec. 62fi; Kennedy
X. Davis, 2 Bibb (Ky.) 343; Taylor v. Pat-

rick, 1 Bibb (Ky.) 168; Huffaker v. Jones,

13 Ky. L. Rep. 432.

Maine.— Read v. Hitchings, 71 Me. 590.

Maryland.— Emmittsburg R. Co. v. Don-
oghue, 67 Md. 383, 10 Atl. 233, 1 Am. St.

Rep. 396; St. John's College v. Purnell, 23

Md. 629.

Massachusetts.— Hunt v. Brown, 146 Mass.

253, 15 N. E. 587; Clark v. Gamwell, 125

Mass. 428 ; Barlow V. Ocean Ins. Co., 4 Mete.

(Mass.) 270.

Michigan.— Sanford f. Huxford, 32 Mich.

313, 20 Am. Rep. 647; Gates v. Shutts, 7

Mich. 127; Van Dyke v. Davis, 2 Mich. 144;

Weed V. Terry, 2 Dougl. (Mich.) 344, 45 Am.
Dec. 257.

Minnesota.— Demars v. Musser-Sauntry
Land, etc., Co., 37 Minn. 418, 35 N. W. 1.

Mississippi.—Boone v. Boone, 58 Miss. 820.

Missouri.— Rinehart v. Bills, 82 Mo. 534,

52 Am. Rep. 385; Faust v. Birner, 30 Mo.
414; Stephens v. Spiers, 25 Mo. 386.

ffeio Hampshire.— Hilliard v. Noyes, 58

N. H. 312; Pitkin v. Noyes, 48 N. H. 294, 97

Am. Dec. 615, 2 Am. Rep. 218; Kidder v.

Blake, 45 N. H. 530; Burnham v. Dunn, 35

N. H. 556; Parker v. Way, 15 N. H. 45.

tiew Jersey.— Clark v. Turnbull, 47

N. J. L. 265, 54 Am. Rep. 157; Conover v.

Stillwell, 34 N. J. L. 54.

JVeto York.— Dunham v. Oriswold, 100

N. Y. 224, 3 N. E. 76; Graham v. Meyer, 99

^. Y. 611, 1 N. B. 143; Feeter v. Weber, 78

N. Y. 334; White v. Hoyt, 73 N. Y. 505;

Kidder v. Horrobin, 72 N. Y. 159; Wehrum
V. Kuhn, 61 N. Y. 623; Home Ins. Co. v.

Watson, 59 N. Y. 390; Crans v. Hunter, 28

N. Y. 389; Adams v. Sage, 28 N. Y. 103;

Sears v. Grand Lodge A. O. U. W., 24 N. Y.
App. Div. 410, 48 N. Y. Suppl. 559; Housa-
tonic Nat. Bank v. Foster, 85 Hun (N. Y.)

576, 32 N. Y. Suppl. 1031, 66 N. Y. St. 435;

Struthers v. Smith, 85 Hun (N. Y.) 261, 32

N. Y. Suppl. 905, 66 N. Y. St. 299; Barnes.

V. Ryan, 66 Hun (N. Y.) 170, 21 N. Y.
Suppl. 127. 49 N. Y. St. 152; St. Mark's
Church V. Teed, 44 Hun (N. Y.) 349; Scott
V. Warner, 2 Lans. (N. Y.) 49; Morey v.

Newfane, 8 Barb. (N. Y.) 645; Organ v.

Stewart, 3 Thomps. & C. (N. Y.) 598 [modi-
fied in 60 N. Y. 413] ; U. S. Nat. Bank v.

Homestead Bank, 18 N. Y. Suppl. 758, 46
N. Y. St. 173; Williams v. Irving, 47 How.
Pr. (N. Y.) 440; Stewart v. Ahrenfeldt, 4
Den. (N. Y.) 189; Russell v. Cook, 3 Hill
(N. Y.) 504; Steele v. White, 2 Paige (N. Y.)

478; Brooklyn Bank v. Waring, 2 Sandf.
Ch. (N. Y.) 1.

North Carolina.— Barnawell v. Threadgill,

56 N. C. 50; Mayo v. Gardner, 49 N. C. 359;
Williams v. Alexander, 39 N. C. 207.

Oregon.— Williams v. Poppleton, 3 Oreg.
139.

Pennsylvania.— In re Lennig, 182 Pa. St.

485, 38 Atl. 466, 61 Am. St. Rep. 725, 38
L. R. A. 278; Fink v. Farmers' Bank, 178
Pa. St. 154, 35 Atl. 636, 56 Am. St. Rep.
746; Fleming v. Ramsey, 46 Pa. St. 252;
Rice V. Bixler, 1 Watts & S. (Pa.) 445; Hoge
V. Hoge, 1 Watts (Pa.) 163, 26 Am. Dec. 52.

Rhode Island.—Anthony v. Boyd, 15 R. I.

495, 8 Atl. 701, 10 Atl. 657.
Texas.— Pegues v. Haden, 76 Tex. 94, 13

S. W. 171; Gilliam v. Alford, 69 Tex. 267, 6

S. W. 757 ; Camoron v. Thurmond, 56 Tex. 22.

Vermont.— Ormsbee v. Howe, 54 Vt. 182,

41 Am. Rep. 841; Blake v. Peck, 11 Vt. 483.

Virginia.— Zane v. Zane, 6 Munf . ( Va.

)

406.

Wisconsin.— Continental Nat. Bank v.

McGeoch, 92 Wis. 286, 66 N. W. 606 ; Zimmer
V. Becker, 66 Wis. 527, 29 N. W. 228.

United States.— Bofinger v. Tuyes, 120
U. S. 198, 7 S. Ct. 529, 30 L. ed. 649; Union
Bank v. Geary, 5 Pet. (U. S.) 99, 8 L. ed.

60 ; Sweeney v. U. S., 5 Ct. CI. 285.

England.— Crowther v. Farrer, 15 Q. B.
677, 15 Jur. 535, 20 L. J. Q. B. 298, 69
E. C. L. 677; Callisher v. Bischoffsheim, L. R.
5 Q. B. 449, 39 L. J. Q. B. 181, 18 Wkly.
Rep. 1127; Stapilton v. Stapilton, 1 Atk. 2,

26 Eng. Reprint 1 ; Longridge v. Dorville,

5 B. & Aid. 117, 7 E. C. L. 74; Leonard v.

Leonard, 2 Ball & B. 171; Burke v. Crosbie,
1 Ball & B. 504; Roche v. O'Brien, 1 Ball
6 B. 354 ; Richardson v. Mellish, 2 Bing. 229,

9 E. C. L. 557, 1 C. & P. 241, 12 E. C. L. 145,

3 L. J. C. P. 0. S. 265, 9 Moore C. P. 435,
R. & M. 66, 21 E. C. L. 703, 27 Rev. Rep.
603; Cooper v. Parker, 14 C. B. 118, 78
E. C. L. 118; Goodman v. Sayers, 2 Jac. & W.
249, 22 Rev. Rep. 112; Naylor v. Winch, 2
L. J. Ch. 0. S. 132, 7 L. J. Ch. 0. S. 6, 1

Sim. & St. 555, 24 Rev. Rep. 227, 1 Eng. Ch.
555; Attwood V. , 1 Russ. 353, 46 Eng.
Ch. 314.

[Ill, B. 2. C, (II). (A)]
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dation,^ and not one which is without foundation,^ and is known to be bo.^ or ig

See 10 Cent. Dig. tit. "Compromise and
Settlement," § 37.

22. Alaiama.— Ware v. Morgan, 67 Ala.

461 ; Allen v. Prater, 35 Ala. 169 ; Stewart v.

Bradford, 26 Ala. 410; Prater v. Miller, 25

Ala. 320, 60 Am. Dee. 521.

Illinois.— McKinley v. Watkins, 13 III.

140; Bates v. Sandy, 27 111. App. 552.

Indiana.— Moon v. Martin, 122 Ind. 211,

23 N. E. 668; Emery v. Royal, 117 Ind. 299,

20 N. E. 150; American Cent. Ins. Co. v.

Sweetser, 116 Ind. 370, 19 N. E. 159; U. S.

Mortgage Co. v. Henderson, 111 Ind. 24, 12

N. E. 88; Harris v. Cassady, 107 Ind. 158, 8

N. E. 29; Warey v. Forst, 102 Ind. 205, 26

N. E. 87; Smith v. Boruff, 75 Ind. 412;

Sweitzer v. Heasley, 13 Ind. App. 567, 41

N. E. 1064; Baldwin v. Hutchison, 8 Ind.

App. 454, 35 N. E. 711.

Iowa.— Sullivan v. Collins, 18 Iowa 228.

Kansas.—^Atchison, etc., R. Co. v. Stark-

weather, 21 Kan. 322.

Kentucky.—^ Taylor v. Patrick, 1 Bibb

(Ky.) 168; Bunnell v. Bunnell, 23 Ky. L.

Rep. 800, 64 S. W. 420.

Michigan.— Holland v. Hoyt, 14 Mich. 238.

Minnesota.— Demars v. Musser-Sauutry
Land, etc., Co., 37 Minn. 418, 35 N. W. 1

;

Neibles v. Minnesota, etc., R. Co., 37 Minn.

161, 33 N. W. 332.

Mississippi.— Gunning v. Royal, 59 Miss.

45, 42 Am. Rep. 350.

New York.— Fceter v. Weber, 73 N. Y.

334; Dolcher v. Fry, 37 Barb. (N. Y.) 152;

Sherman v. Barnard, 19 Barb. (N. Y.) 291;

Williams v. Irving, 47 How. Pr. (N. Y.) 440;

Russell V. Cook, 3 Hill (N. Y.) 504.

Ohio.— Grasselli v. Lowden, 11 Ohio St.

349.

Oklahoma.— Duck v. Antle, 5 Okla. 152,

47 Pac. 1056.

Oregon.— Smith v. Farra, 21 Oreg. 395,

28 Pac. 241, 20 L. R. A. 115.

Rhode Islamd.—Anthony v. Boyd, 15 R. I.

495, 8 Atl. 701, 10 Atl. 657.

Vermont.— Bellows v. Sowles, 55 Vt. 391,

45 Am. Rep. 291.

United States.— Hennessy v. Bacon, 137

U. S. 78, 11 S. Ct. 17, 34 L. ed. 605; Jeffries

V. New York Mut. L. Ins. Co., 110 U. S. 305,

4 S. Ct. 8, 28 L. ed. 156; Union Bank v.

Geary, 5 Pet. (U. S.) 99, 8 L. ed. 60; Mem-
phis V. Brown, 1 Flipp. (U. S.) 188, 16 Fed.

Cas. No. 9,415, 11 Am. L. Reg. N. S. 629,

5 Am. L. T. Rep. 424, 6 West. Jur. 495. See

also Comstock v. U. S., 9 Ct. CI. 141.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 38.

The question must he not. only one about
which the parties differ but about which
well-informed lawyers and judges might eas-

ily differ. Bunnell v. Bunnell, 23 Ky. L.

Rep. 800, 64 S. W. 420.

Distinction between settlements of pending

litigation and compromises before suit.

—

[III, B, 2, e, (n). (a)]

There is a distinction between settlements
of pending litigation and compromises of
claims upon which no suit has been com-
menced; and the former are generally sus-
tained without reference to the merits of
the controversy, unless the circumstances are
very peculiar, and this on the ground that
an alteration in the position of the parties
may of itself be an advantage and therefore
a sufficient consideration. Sanford v. Hux-
ford, 32 Mich. 313, 20 Am. Rep. 647. And
see Clark v. TurnbuU, 47 N. J. L. 265, 54
Am. Rep. 157.

23. Alabama.— Thompson v. Hudgins, 116
Ala. 93, 22 So. 632; Ernst v. Hollis, 86 Ala.

511, 6 So. 85; Prince v. Prince, 67 Ala. 565.
Indiana.— Moon v. Martin, 122 Ind. 211,

23 N. E. 668; Emery v. Royal, 117 Ind. 299,
20 N. E. 150; U. S. Mortgage Co. v. Hender-
son, 111 Ind. 24, 12 N. E. 88; Schnell v.

Nell, 17 Ind. 29, 79 Am. Dec. 453 ; Jarvis v.

Sutton, 3 Ind. 289; Spahr v. Hollingshead, 8
Blackf. (Ind.) 415.

Iowa.— Jennings v. Jennings, (Iowa 1901)
87 N. W. 726; Tucker v. Ronk, 43 Iowa 80
[follovjing Sullivan v. Collins, 18 Iowa 228].

Kentucky.— CTmtT. v. Heil, 89 Ky. 429, II

Ky. L. Rep. 652, 12 S. W. 926; Cline v. Tem-
pleton, 78 Ky. 550.

Maine.— Read v. Hitchings, 71 Me. 590;
Doyle V. Donnelly, 56 Me. 26.

Nebraska.— Fitzgerald v. Fitzgerald, etc.,

Constr. Co., 44 Nebr. 463, 62 N. W. 899.

New Hampshire.— Kidder v. Blake, 45

N. H. 530.

New York.— Morey v. Newfane, 8 Barb.

(N. Y.) 645.

Tennessee.— Winslow v. Ha,rriman Iron

Co., (Tenn. Ch. 1897) 42 S. W. 698.

England.— Wade v. Simeon, 2 C. B. 548,

52 E. C. L. 548.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 40.

24. California.— Bell v. Bean, 75 Cal. 86.

16 Pac. 521.

Indiana.— Spahr v. Hollingshead, 8 Blackf.

(Ind.) 415.

Iowa.— Tucker v. Bonk, 43 Iowa 80; Sul-

livan V. Collins, 18 Iowa 228.

Kentucky.— Creutz v. Heil, 89 Ky. 429,

11 Ky. L. Rep. 652, 12 S. W. 926.

Maine.— Read v. Hitchings, 71 Me. 590.

Maryland.'— Busby v. Conoway, 8 Md. 55,

63 Am. Dec. 688.

Massachusetts.— Palfrey v. Portland, etc.,

R. Co., 4 Allen (Mass.) 55.

Mississippi.— Foster v. Metts, 55 Miss. 77,

30 Am. Rep. 504.

Missouri.— Stephens v. Spiers, 25 Mo. 386.

New Hampshire.— Pitkin v. Noyes, 48

N. H. 294, 97 Am. Dec. 615, 2 Am. Rep. 218

Ifollovjing Kidder v. Blake, 45 N. H. 530].

New Jersei/.—Phillips v. PuUen, 50 N. J. L.

439, 14 Atl. 222.

New York.— Crosby v. Wood, 6 N. Y. 369.
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in its nature an illegal claim out of which no cause of action can arise in favor of
the person asserting it.^

(b) Oood Faith as a Test. The usual test, however, as to whether a compro-
mise and settlement is supported by a sufficient consideration is held to be not
whether the matter in dispute was really doubtful, but whether or not the parties

'bona fide considered it so, and that the compromise of a disputed claim made
honafide is upon a sufficient consideration,'*' without regard to whether the claim

North Dakota.— McGlynn v. Scott, 4 N. D.
18, 58 N. W. 460.

Rhode Island.—Anthony v. Boyd, 15 R. I.

495, 8 Atl. 701j 10 Atl. 657.
Vermont.— Ormsbee v. Howe, 54 Vt. 182,

41 Am. Rep. 841.

Wisconsin.— Fuller v. Green, 64 Wis. 159,

^4 N. W. 907, 54 Am. Rep. 600; Evering-
liam V. Meighan, 54 Wis. 354, 13 N. W. 269.

England.—^Edwards v. Baugh, 1 D. & L.

504, 7 Jur. 607, 12 L. J. Exch. 426, 11

M. & W. 641 ; Toley v. Windliam, 2 Leon. 105.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 40.

25. Read v. Hitchings, 71 Me. 590.

26. Alabama.— Thompson v. Hudgins, 116
Ala. 93, 22 So. 632 ; Prince v. Prince, 67 Ala.
565.

Arkansas.— Lee v. Swilling, 68 Ark. 82,

56 S. W. 447 ; Burton v. Baird, 44 Ark. 556.

Colorado.— Coffee v. Emigh, -15 Colo. 184,

25 Pac. 83, 10 L. R. A. 125. See also Rus-
sell V. Daniels, 5 Colo. App. 224, 37 Pac. 726.

Illinois.— Parker v. Enslow, 102 III. 272,

40 Am. Rep. 588; Sigsworth v. Coulter, 18

111. 204.

Indiana.— Harris v. Cassady, 107 Ind. 158,

8 N. E. 29; Thompson v. Nelson, 28 Ind. 431

;

Sweitzer v. Heasley, 13 Ind. App. 567, 41

N. E. 1064.

Iowa.— Everts v. Rose Grove Dist. Tp., 77
Iowa 37, 41 N. W. 478, 14 Am. St. Rep. 264.

Kansas.— Brooks v. Hall, 36 Kan. 697, 14

Pac. 236; Finley v. Funck, 35 ICan. 668, 12

Pac. 15.

Kentucky.— Mills v. Lee, 6 T. B. Mon.
(Ky.) 91, 17 Am. Dec. 118; Frowman v.

Cordon, Litt. Sel. Cas. (Ky.) 193; Mitchell

V. Long, 5 Litt. (Ky.) 71; Mclntire v. John-

son, 4 Bibb (Ky.) 48; Fisher v. May, 2 Bibb

(Ky.) 448, 5 Am. Dec. 628; Taylor v. Pat-

rick, 1 Bibb (Ky.) 168; Hunt v. Duncan, 12

Ky. L. Rep. 45.

Massachusetts.— Kerr v. Lucas, 1 Allen

<Ma8s.) 279.

Michigan.— Schulz v. Schulz, 113 Mich.

502, 71 N. W. 854; Nash v. Manistee liUm-

ber Co., 75 Mich. 346, 42 N. W. 840; Hull

V. Swarthout, 29 Mich. 249; Weed v. Terry,

Walk. (Mich.) 501 [affirmed in 2 Dougl.

(Mich.) 344, 45 Am. Dee. 257].

Minnesota.— Hall v. Wheeler, 37 Minn.

522, 35 N. W. 377; Demars v. Musser-

Sauntry Land, etc., Co., 37 Minn. 418, 35

N. W. 1 ; Neibles v. Minneapolis, etc., R. Co.,

37 Minn. 151, 33 N. W. 332; Perkins v.

Trinka, 30 Minn. 241, 15 N. W. 115.

Missouri.— Marshall v. Larkin, 82 Mo.

App. 635.

Nevada.— Stonecifer v. Yellow Jacket Sil-

ver Min. Co., 3 Nev. 38.

New Jersey.— Grandin v. Grandin, 49
N. J. L. 508, 9 Atl. 756, 60 Am. Rep. 642.

New York.— Zoebisch v. Von Minden, 120

N. Y. 406, 24 N. E. 795, 31 N. Y. St. 499;

Wahl V. Barnum, 116 N. Y. 87, 22 N. E. 280,

26 N. Y. St. 457, 5 L. R. A. 623; Dunham v.

Griswold, 100 N. Y, 224, 3 N. E. 76 ; Wehrum
V. Kuhn, 61 N. Y. 623; Crans v. Hunter, 28

N. Y. 389; O'Brien v. New York, 40 N. Y.

App. Div. 331, 57 N. Y. Suppl. 1039 [affirm-

ing 25 Misc. (N. Y.) 219, 55 N. Y. Suppl.

50, and quoting Orleans County v. Bowen, 4

Lans. (N. Y.) 24] ; Scott v. Warner, 2 Lans.

(N. Y.) 49; Brooks v. Moore, 67 Barb.

(N. Y.) 393; Farmers' Bank v. Blair, 44

Barb. (N. Y.) 641; Pierce v. Pierce, 25 Barb.

(N. Y.) 243; Foersch D. Blackwell, 14 Barb.

(N. Y.) 607; Taylor v. Nussbaum, 2 Duer
(N. Y. 302; Williams v. Irving, 47 How.
Pr. (N. Y.) 440 ; Palmerton v. Huxford, 4

Den. (N. Y.) 166; Russell v. Cook, 3 Hill
j

(N. Y.) 504; Brooklyn Bank v. Waring, 2

Sandf. Ch. (N. Y.) 1.

Oregon.— Smith v. Farra, 21 Oreg. 395, 28

Pac. 241, 20 L. R. A. 115; Wells v. Neff, 14

Oreg. 66, 12 Pac. 84, 88.

Pennsylvania.— Cavode v. McKelvey, Add.
(Pa.) 56.

South Ca/rolina.— Whaley v. Duncan, 47

S. C. 139, 25 S. E. 54.

Tennessee.— Walton v. Newson, 1 Humphr.
(Tenn.) 140; Tellico Mfg. Co. v. Williams,

(Tenn. Ch. 1900) 59 S. W. 1075; Roth v.

Holmes, (Tenn. Ch. 1899) 52 S. W. 699.

Teajos.— Little v. Allen, 56 Tex. 133;

Franklin L. Ins. Co. v. Villeneuve, (Tex. Civ.

App. 1902) 68 S. W. 203.

Vermont.— Connecticut River Lumber Co.

D. Brown, 68 Vt. 239, 35 Atl. 56; Gardner v.

Rogers, 11 Vt. 334.

Virginia.— Moore v. Fitzwater, 2 Rand,
(Va.) 442; Zane v. Zane, 6 Munf. (Va.) 406.

West Virginia.— Jarrett v. Luddington, 9

W. Va. 333.

Wisconsin.— Pritzlaff Hardware Co. v. :

Carlson, 76 Wis. 33, 44 N. W. 849.

XJnited States.— Hennessy v. Bacon, 137

U. S. 78, 11 S. Ct. 17, 34 L. ed. 605; Bofinger

V. Tuyes, 120 U. S. 198, 7 S. Ct. 529, 30

L. ed. 649; St. Louis v. U. S., 92 U. S. 462,

23 L. ed. 731; U. S. v. Child. 12 Wall. (U. S.)

232, 20 L. ed. 360; Renwick v. Wheeler, 48
Fed. 431.

England.— Dixon v. Evans, L. R. 5 H. L.

606, 42 L. J. Ch. 139; Callisher v. Bischoff-

sheim, L. R. 5 Q. B. 449, 39 L. J. Q. B. 181,

18 Wkly. Rep. 1127; Cook v. Wright, 1

[III. B. 2. C. (II). (b)]
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"be in suit or not." The law favors the avoidance or settlement of litigation,*

and compromises in good faith for such purposes will be sustained as based upon
a sufficient consideration,'' without regard to the merits of the controversy or the

B. & S. 559, 7 Jur. N. S. 121, 30 L. J. Q. B.
321, 4 L. T. Rep. N. b. 704, 101 E. C. L. 559;
Miles V. New Zealand Alford Estate Co., 32
Ch. D. 266, 55 L. J. Ch. 801, 54 L. T. Rep. )N. S.

682, 34 Wkly. Rep. 669; Matter of Midland
Union, etc., R. Co., 4 DeG. M. & G. 356, 17
Jur. 1143, 22 L. J. Ch. 732, 53 Eng. Ch. 279;
Trigge v. Lavallee, 9 Jur. N. S. 261, 8 L. T.
Rep. N. S. 154, 15 Moore P. C. 270, 1 New
Rep. 454, 11 Wkly. Rep. 404, 15 Eng. Re-
print 497; Ockford v. Barelli, 25 L. T. Rep.
N. S. 504, 20 Wkly. Rep. 116; Attwood v.

, 5 Russ. 149, 5 Eng. Ch. 149.

See 10 Cent. Dig. tit.
' " Compromise a,nd

Settlement," § 38.

27. Grandin v. Grandin, 49 N. J. L. 508,
9 Atl. 756, 60 Am. Rep. 642.

28. Alabama.— Thompson v. Hudgins, 116
Ala. 93, 22 So. 632 ; Cleere v. Cleere, 82 Ala.

681, 3 So. 107, 60 Am. Rep. 750; Prince v.

Prince, 67 Ala. 565; Lee v. Sims, 65 Ala.
248 [citing Curry v. Davis, 44 Ala. 281].

Arkansas.— St. Louis, etc., R. Co. v. Sel-

man, 62 Ark. 342, 35 S. W. 531 ; Springfield,

etc., R. Co. V. Allen, 46 Ark. 217; Burton v.

Baird, 44 Ark. 556.

California.— McClure v. McClure, 100 Cal.

339, 34 Pae. 822.

Colorado.— Coffee v. Emigh, 15 Colo. 184,

25 Pac. 83, 10 L. R. A. 125.

Georgia.— Jones v. Fulwood, 12 Ga. 121.

Illinois.— McDole 17. Kingsley, 163 111. 433,

45 N. E. 281; Hall v. Hall, 125 111. 95, 16

N. E. 896; Parker v. Enslow, 102 111. 272,

40 Am. Rep. 588; Sigsworth v. Coulter, 18

111. 204; Frank v. Heaton, 56 111. App. 227;
Graff V. Smolensky, 35 111. App. 264.

Indiana.— Bement v. May, 135 Ind. 664,

34 N. E. 327, 35 N. E. 387 [citing Home Ins.

Co. V. McRichards, 121 Ind. 121, 22 N. E.

875; Smith v. Smith, 106 Ind. 43, 5 N. E.

411; Wray v. Chandler, 64 Ind. 146; Thomp-
son V. Nelson, 28 Ind. 431].

Iowa.— Merkert v. Grobe, (Iowa 1902) 90
N. W. 490; Sloan v. Davis, 105 Iowa 97, 74
N. W. 922 ; Lamed v. Dubuque, 86 Iowa 166,

53 N. W. 105.

Kansas.— Latham v. Hartford, 27 Kan.
249.
Kentucky.— Mitchell v. Long, 5 Litt. (Ky.)

71.

Mame.— Doyle ». Donnelly, 56 Me. 26.

Michigan.— Pratt v. Castle, 91 Mich. 484,

487, 52 N. W. 52; Dailey v. King, 79 Mich.

568, 44 N. W. 959 ; Averill v. Wood, 78 Mich.
342, 44 N. W. 381; Weeks v. Wayne Cir.

Judges, 73 Mich. 256, 41 N. W. 269.

Missouri.— Mateer v. Missouri Pac. R. Co.,

105 Mo. 320, 16 S. W. 839; Gens v. Harga-
dine, 56 Mo. App. 245.

New York.— Wahl v. Barnum, 116 N. Y.

87, 22 N. E. 280, 26 N. Y. St. 457, 5 L. R. A.

623.

[Ill, B, 2, e, (ll), (b)]

Oregon.— Smith v. Farra, 21 Oreg. 395, 28
Pac. 241, 20 L. R. A. 115; Wells v. Neff, 14
Oreg. 66, 12 Pac. 84, 88.

United States.— French v. Shoemaker, 14
Wall. (U. S.) 314, 20 L. ed. 852; Union
Bank v. Geary, 5 Pet. (U. S.) 99, 8 L. ed. 60;
Chicago, etc., R. Co. v. Green, 114 Fed. 676;
Battle V. McArthur, 49 Fed. 715; Sweeney
V. U. S., 5 Ct. CI. 285.

EngUmd.— Longridge v. Dorville, 5 B. &
Aid. 117, 7 E. C. L. 74; Thornton v. Fairlie,.

2 Moore C. P. 397, 8 Taunt. 354, 4 E. C. L.

180 ; Stockley v. Stockley, 1 Ves. & B. 23, 12.

Rev. Rep. 184.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 39.

An agreement not to appeal from a judg-
ment is a, sufficient consideration to support
an agreement to compromise a claim against
the judgment creditor, if a right of appeal
exists or if there are sufficient grounds for a
belief in its existence.

Colorado.—Russell v. Daniels, 5 Colo. App.
224, 37 Pac. 726.

Illinois.— Miller v. Hawker, 66 111. 185.

Iowa.— Mills County v. Burlington, etc.,.

R. Co., 47 Iowa 66.

Kansas.— Wa,lrath v. Walrath, 27 Kan.
395 ; Clay v. Hoysradt, 8 Kan. 74.

New Jersey.—Clark v. Turnbull, 47 N. J. L.

265, 54 Am. Rep. 157.

New York.— St. Mark's Church v. Teed,

120 N. Y. 583, 24 N. E. 1014, 31 N. Y. St.

908; Graham v. Meyer, 99 N. Y. 611, 1 N. E.
143.

Pennsylvama.— Baldwin v. Jeffries, 2 Del.

Co. (Pa.) 221.

Vermont.— Bellows v. Sowles, 55 Vt. 391,

45 Am. Rep. 291.

Wisconsin.— Hewett v. Currier, 63 Wis.

386, 23 N. W. 884.

United States.— Bofinger v. Tuyes, 120

U. S. 198, 7 S. Ct. 529, 30 L. ed. 649.

England.— Buck v. Fawoett, 3 P. Wms.
242, 24 Eng. Reprint 1046.

See 10 Cent. Dig. tit. " Compromise and
Settlement," i 43.

29. loiva.— Larned v. Dubuque, 86 Iowa
166, 53 N. W. 105.

Kansas.—Marsant v. Marsant, (Kan. 189'9)

57 Pac. 958.

Kentucky.— Pepper v. Aiken, 2 Bush ( Ky.

)

251; Dona'Uen v. Lennox, 6 Dana (Ky.) 89.

Louisiana.— Archinard v, Boyce, 26 La.

Ann. 292.

Massachusetts.— Poison v. Stewart, 167

Mass. 211, 45 N. E. 737, 57 Am. St. Rep.

452, 36 L. R. A. 771; James v. Worcester,

141 Mass. 361, 5 N. E. 826.

Michigan.— Sehulz v. Schulz, 113 Mich.

502, 71 N. W. 854: Baumier v. Antiau, 65

Mich. 31, 31 N. W. 888; Detroit Sav. Bank
V. Truesdail, 38 Mich. 430.
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character or validity of the claims of the parties,^ and even though a subsequent
judicial decision may show the rights of the parties to have been different from

Mississippi.— Field v. Weir, 28 Miss. 56.
Nebraska.— Treat v. Price, 47 Nebr. 875,

66 N. W. 834; Boyce v. Berger, 11 Nebr. 399,
9 N. W. 545; Treitschke y. Western Grain
Co., 10 Nebr. 358, 6 N. W. 427.
New Hampshire.— Flannagan v. Kilcome,

58 N. H. 443.

Neiv Jersey.— Phillips v. Pullen, 50 N. J. L.
439, 14 Atl. 222; Grandin v. Grandin, 49
N. J. L. 508, 9 Atl. 756, 60 Am. Rep. 642.
New York.—Shank v. Shoemaker, 18 N. Y.

489 ; Coon v. Knap, 8 N. Y. 402, 59 Am. Dee.
502; Cornell v. Masten, 35 Barb. (N. Y.)
157; Magee v. Badger, 30 Barb. (N. Y.) 246;
Palmerton v. Huxford, 4 Den. (N. Y.) 166;
Potter V. Smith, 14 Johns. (N. Y.) 444;
Steele v. White, 2 Paige (N. Y.) 478; Wil-
liamson V. Field, 2 Sandf. Ch. (N. Y.) 533.

Ohio.— Bloomer v. Cist, 7 Ohio Dec. 337.

Pennsylvania.— Collins v. Barnes, 83 Pa.
St. 15.

Tennessee.—Warren v. Williamson, 8 Baxt.
(Tenn.) 427; Reynolds v. Brandon, 3 Heisk.
(Tenn. ) 593; Robertson v. Branch, 3 Sneed
(Tenn.) 506. See also Evans v. Bell, 15
Lea (Tenn.) 569.

Texas.— Little v. Allen, 56 Tex. 133 ; Shel-

ton 17. Jackson, 20 Tex. Civ. App. 443, 49
S. W. 415.

Vermont.— Bellows v. Sowles, 55 Vt. 391,

45 Am. Rep. 291 ; Lamson v. Lamson, 52 Vt.
595 ; Horton v. Chester Baptist Church, etc.,

34 Vt. 309 ; Holcomb v. Stimpson, 8 Vt. 141.

England.— Callisher v. Bischoffsheim,
L. R. 5 Q. B. 449, 39 L. J. Q. B. 181, 18

Wkly. Rep. 1127: Longridge v. Dorville, 5
B. & Aid. 117, 7 E. C. L. 74; Stephens v.

Bateman, 1 Bro. Ch. 22, 28 Eng. Reprint 962;
Cook V. Wright, 1 B. & S. 559, 7 Jur. N. S.

121, 30 L. J. Q. B. 321, 4 L. T. Rep. N. S.

704, 101 E. C. L. 559; Griffith v. Sheffield,

1 Eden. 73, 28 Eng. Reprint 611; Partridge
©. Smith, 9 Jur. N. S. 742, 8 L. T. Rep. N. S.

530, 11 Wkly. Rep. 714; Thornton v. Pairlie,

2 Moore C. P. 397, 8 Taunt. 354, 4 E. C. L.

180; Penn v. Baltimore, 1 Ves. 444; Smith
f. Mogford, 21 Wkly. Rep. 472.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 39.

30. Arhansas.— Mason v. Wilson, 43 Ark.
172.

Colorado.— Swem v. Green, 9 Colo. 358,

12 Pac. 202; Berdell v. Bissell, 6 Colo. 162.

Connecticut.— Smith v. Richards, 29 Conn.
232.

Georgia.— City Electric R. Co. v. Floyd
County, 115 Ga. 655, 42 S. E. 45; Morris v.

Munroe, 30 Ga. 630.
IlUnnis.— Honeyman v. Jarvis, 79 111. 318;

Miller v. Hawker, 66 111. 185; Sigsworth v.

Coulter, 18 IlL 204; McKinley v. Watkins,
13 111. 140.

Indiana.— Bement v. May, 135 Ind. 664, 34
N. E. 327, 35 N. E. 387.

Kansas.— Schmidt v. Demple, (Kan. 1898)

62 Pac. 906.

Kentucky.— Mills v. Lee, 6 T. B. Mon.
(Ky.) 91, 17 Am. Dec. 118; Fisher v. May,
2 Bibb (Ky.) 448, 5 Am. Dec. 626.

Louisiana.— Peirce v. New Orleans Bldg.
Co., 9 La. 397, 29 Am. Dec. 448.

Maine.— Jordan v. Stevens, 51 Me. 78, 81
Am. Dec. 556.

Maryland.— McClellan v. Kennedy, 8 Md.
230.

Massachusetts.— Riggs v. Hawley, 116
Mass. 596; Eaaton v. Easton, 112 Mass. 438.

Michigan.— Dailey v. King, 79 Mich. 568,
44 N. W. 959; Sanford r. Huxford, 32 Mich.
313, 20 Am. Rep. 647; Sheldon v. Rice, 30
Mich. 296, 18 Am. Rep. 136 ; Gates v. Shutts,

7 Mich. 127.

Nebraska.— Carter White Lead Co.. v. Kin-
lin, 47 Nebr. 409, 66 N. W. 536.

Neio Hampshire:— Flannagan v. Kilcome,
58 N. H. 443.

New Jersey.— Grandin v. Grandin, 49
N. J. L. 508. 9 Atl. 756, 60 Am. Rep. 642;
Clark r. Turnbull, 47 N. J. L. 265, 54 Am.
Rep. 157.

New York.— Beran v. Tradesmen's Nat.
Bank, 137 N. Y. 450, 33 N. E. 593, 51 N. Y.
St. 170 [reversing 18 N. Y. Suppl. 567, 45
N. Y. St. 807] ; Andrews v. Brewster, 124
N. Y. 433, 26 N. E. 1024, 36 N. Y. St. 412;
White V. Hoyt, 73 N. Y. 505; Crans v. Hun-
ter, 28 N. Y. 389: Dovale v. Ackermann, 2
N. Y. App. Div. 404, 37 N. Y. Suppl. 959, 73
N. Y. St. 7 [affirming 11 Misc. (N. Y.) 245,

33 N. Y. Suppl. 13. 66 N. Y. St. 513] ; Barnes
f. Ryan, 66 Hun (N. Y.) 170, 21 N. Y. Suppl.

127, 49 N. Y. St. 152; Brown v. Rich, 40
Barb. (N. Y.) 28; Dolcher v. Fry, 37 Barb.
(N. Y.) 152; Morey v. Newfane, 8 Barb. (N. Y.>

645; Feeter v. Weber, 44 N. Y. Super. Ct.

255; Williams v. Irving, 47 How. Pr. (N. Y.)

440; Russell v. Cook, 3 Hill (N. Y.) .504;

Seaman v. Seaman, 12 Wend. (N. Y.) 381;
Steele v. White, 2 Paige (N. Y.) 478; Brook-
lyn Bank v. Waring, 2 Sandf. Ch. (N. Y.) 1.

Oklahoma.— Duck v. Antle, 5 Okla. 152,

47 Pac. 1056.

Pennsylvania.— Fink v. Farmers' Bank,
178 Pa. St. 154, 35 Atl. 636, 56 Am. St. Rep.
746; Bennet v. Paine, 5 Watts (Pa.) 259;
O'Keson v. Barclay, 2 Penr. & W. (Pa.) 531.

Tennessee.— Warren v. Williamson, 8 Baxt.
(Tenn.) 427; Trigg v. Read, 5 Humplir.
(Tenn.) 529, 42 Am. Dec. 447.

Vermont.—Holcomb v. Stimpson, 8 Vt. 141.

West Virginia.— Billingsley v. Clelland, 41
W. Va. 234, 23 S. E. 812.

Wisconsin.— Galusha v. Sherman, 105 Wis.
263, 81 N. W. 495. 47 L. R. A. 417 ; Griswold
f. Wright, 61 Wis. 195, 21 N. W. 44.

EnoJund.—Callisher v. Bischoffsheim, L. R.
6 Q. B. 449, 39 L. J. Q. B. 181, 18 Wkly. Rep.
1127; Longridge v. Dorville, 5 B. & Aid. 117,

7 E. C. L. 74; Cock v. Wright, 1 B. & S,

559, 7 Jur. N. S. 121, 30 L. J. Q. B. 321, 4
L. T. Rep. N. S. 704, 101 E. C. L. 559;
Cooper V. Parker, 14 C. B. 118, 78 E. C. L.

[III. B, 2, e, (II), (b)]
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what they at the time supposed.'' The real consideration which each party
receives under such a compromise is, according to some authorities, not the sacri-

fice of the right, but the settlement of the dispute.*^

3. Inadequacy of Consideration. Although the want of consideration for a
compromise may be inquired into, the adequacy thereof cannot be,^ and a com-
promise made in good faith will not be set aside for mere inadequacy of

consideration.^

C. Form of Agreement— 1. In General. In the absence of statutory

requirement no particular form of agreement is essential to the validity of a

compromise.'' The agreement should, however, clearly indicate the subject-

118, 15 C. B. 822, 3 C. L. E. 710, 1 Jur. N. S.

281, 24 L. J. C. P. 68, 3 Wkly. Rep. 245, 80
E. C. L. 822; Miles v. New Zealand Alford
Estate Co., 32 Ch. D. 266, 55 L. J. Ch. 801,

54 L. T. Rep. N. S. 582, 34 Wkly. Rep. 669;
Edwards n. Baugh, 1 D. & L. 304, 7 Jur. 607,

12 L. J. Exch. 426, 11 M. & W. 641; Ockford
V. Barelli, 25 L. T. Rep. N. S. 504, 20 Wkly.
Rep. 116.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 39.

31. Colorado.— Swem v. Green, 9 Colo. 358,

12 Fac. 202.

Iowa.— Rowc V. Barnes, 101 Iowa 302, 70
N. W. 197; French v. French, 84 Iowa 655,

51 N. W. 145, 15 L. R. A. 300. See also

Keefe v. Vogle, 36 Iowa 87.

Kentucky.—Titus v. Rochester German Ins.

Co., 97 Ky. 567, 1! Ky. L. Rep. 385, 31 S. W.
127, 53 Am. St. Rep. 426, 28 L. R. A. 478;
Fisher v. May, 2 Bibb (Ky.) 448, 5 Am.
Dec. 626; Taylor v. Patrick, 1 Bibb (Ky.)

168.

Maryland.— McClellan v. Kennedy, 8 Md.
230.

Minnesota.—^Hall v. Wheeler, 37 Minn. 522,

35 N. W. 377 IfoUowing Perkins v. Trinka,

30 Minn. 241, 15 N. W. 115].

Nebraska.— Mills v. Miller, 2 Nebr. 299.

New York.—^Agate v. House, 81 Him (N. Y.)

586, 30 N. Y. Suppl. 1119, 63 N. Y. St. 256

[affirmed in 146 N. Y. 367, 41 N. E. 88];
Russell V. Cook, 3 Hill (N. Y.) 504.

Oklahoma.— Duck v. Antle, 5 Okla. 152, 47

Pac. 1056.

Pennsylvania.— In re Lenning, 182 Pa. St.

485, 38 Atl. 466, 61 Am. St. Rep. 725, 38

L. R. A. 378; O'Keson v. Barclay, 2 Penr.

& W. (Pa.) 531.

Texas.— Camoron v. Thurmond, 56 Tex.

22; Taylor v. Taylor, (Tex. Civ. App. 1900)

54 S. W. 1039.

Virginia.— Moore v. Fitzwater, 2 Rand.
(Va.) 442.

United fitate.1.— Hennessv v. Bacon, 137

i;. S. 78, 11 S. Ct. 17, 34 L. ed. 605 [affirm-

ing 35 Fed. 174] ; Mills County v. Burling-

ton, etc., E. Co.. 107 U. S, 557, 2 S. Ct. 654,

27 L. ed. 578.

England.— Lawton v. Campion, 18 Beav.

87, 18 Jur. 88, 23 L. J. Ch. 505, 2 Wkly.
Rep. 209; Partridge v. Smith, 9 Jur. N. S.

742, 8 L. T. Rep. N. S. 530, 11 Wkly. Rep.

714.

[Ill, B. 2. e. (n), (b)]

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 39.

The understanding of the law at the time
of the settlement of a controversy, although
erroneous, will govern the settlement, and the

subsequent determination of the question of

law by judicial decision to the contrary does

not create such a mistake of law as the courts

will rectify, nor have a retroactive effect to

overturn the settlement which was legal and
valid when made. Cooley v. Calaveras County,
121 Cal. 482, 53 Pac. 1075; Lyon f. Rich-

mond, 2 Johns. Ch. (N. Y.) 51.

32. Demars v. Musser-Sauntry Land, etc.,

Co., 37 Minn. 418, 35 N. W. 1; McGlynn v.

Scott, 4 N. D. 18, 58 N. W. 460.

83. Creutz v. Heil, 89 Ky. 429, 12 S. W.
926.

34. Alalama.— Clecre v. Cleere, 82 Ala.

581, 3 So. 107, 60 Am. Rep. 750; Motley v.

Motley, 45 Ala. 555.

Kentucky.—Breckinridge v. Waters, 4 Dana
(Ky.) 620; Bates v. Todd, 4 Litt. (Ky.)

177.

Loxiisio.na.— Antoine v. Smith, 40 La. Ann.
668, 4 So. 561; Adle v. Prudhomme, 16 La.

Ann. 343; Long v. Robinson, 5 La. Ann. 627.

Massachusetts.— Leach v. Fobes, 11 Gray
(Mass.) 506, 71 .4m. Dec. 732.

Mississippi.— Petrie v. Wright, 6 Sm. & M.
(Miss.) 647.

Nelraska.— Treat v. Price, 47 Nebr. 875,

66 N. W. 834.

New Jersey.— Grandin v. Grandin, 49

N. J. L. 508," 9 Atl. 756, 60 Am. Rep. 642

;

Phillips V. Pullen. 45 N. J. Eq. 830, 18 Atl.

849.

North Carolina.— Barnawell v. Threadgill,

56 N. C. 50.

Texas.— Camoron v. Thurmond, 56 Tex. 22.

Wisconsin.— Galusha v. Sherman, 105 Wis.

263, 81 N. W. 495, 47 L. R. A. 417.

United Stoics.— Chicago, etc., R. Co. v.

Green, 114 Fed. 676.

See 10 Cent. Dig. tit. " Compromise and

Settlement," § 50.

35. Antoire v. Smith, 40 La. Ann. 560, 4

So. 321, in which it was held that an instru-

ment could not be rejected as not evidencing

a compromise because it did not contain the

lornial words "for presenting or putting an

end to a lawsuit."

Omission to state name of person to whom,
obligation of contract due.—A contract which
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matter ^ and be in such form as to preclude all future controversy as to its true

import."

2. NECESsrrY of Writing. In the absence of statutory provisions requiring it,^

a compromise agreement need not be in vs^riting. A parol agreement will be of

equal efEect with one in writing.^'

D. Offer and Acceptance— l. Necessity. There must be not only an
actual ofEer to compromise,*" but an acceptance thereof in order to constitute

a valid contract of compromise and settlement.*^ A proposition made by
way of settlement or compromise of a claim, unless accepted as made, is not

binding on either party.*^ It does not even operate as an admission of liabil-

reoites the pendency of litigation and a set-

tlement thereof between the parties, they
being named, defendant undertaking by such
contract to pay given sums at fixed times in

execution of the agreement of settlement, is

not void because of the omission by the drafts-

man of such agreement to state the name of

the person to whom the obligation of the
contract is duo. McLeod v. Adams, 102 Ga.
533, 27 S. E. 680.

36. Failure to mention suit intended to be
compromised.— An agreement to compromise
a pending suit will not be enforced, where
the writing makes no mention of the suit, but
simply releases all claims against defendant.

Lampkins v. Vieksburg, etc., E. Co., 42 La.

Ann. 997, 8 8o. 530.

37. Humphreys v. McCloud, 3 Head (Tenn.)

235, in which it was held, however, that neg-

lect to do so could not be made a ground to

invoke the active interference of a court of

equity. See also Lampkins v. Vieksburg, etc.,

R. Co., 42 La. Ann. 997, 8 So. 530, holding

that a compromise is a contract, and to

have the force of things adjudged it must be

perfect and complete in itself, with nothing

left for ascertainment by parol proof.

A verbal agreement made before the hear-

ing of an action with regard to the settle-

ment, but not embodied in the terms of the

settlement at the hearing, which terms are

made an order of the court, does not bind the

parties. Faber v. Lathom, 77 L. T. Rep.

N. S. 168.

38. In Louisiana a contract of compromise
for preventing or putting an end to a law-

suit must be red)iced to writing. La. Rev.

Civ. Code (1900), § 3071; Lampkins v.

Vieksburg, etc., R. Co., 42 La. Ann. 997, 8

So. 530; Anl'jine v. Smith, 40 La. Ann. 560,

4 So. 321; Orr v. Hamilton, 36 La. Ann. 790.

39. Boyce v. Berger, 11 Nebr. 399, 9 N. W.
545 ; Chemical Nat. Bank v. Kohner, 85 N. Y.

189; Merritt v. Seacord, 1 How. Pr. (N. Y.)

95; Miles v. Arp, 9 S. D. 625, 70 N. W. 1050.

But see Moritz v. Koenig, 1 Misc. (N. Y.)

180, 21 N. Y. Suppl. 5, 48 M. Y. St. 693, hold-

ing that a parol settlement by the parties to

a ten years' lease under seal of difficulties

in which they became involved in regard to

the amount of rent due is of no effect. See

also Locher v. Rice, 8 Pa. Dist. 404, holding

that an agreement to compromise an action

before a justice will not be sustained unless

in writing and signed by the party.

[33]

40. An offer to pay a debt in property in-

stead of money or to take up one note by
giving another is in no sense an offer of com-
promise. Ferry v. Taylor, 33 Mo. 323.

A mere conversation between defendant
and plaintiff's agent while the action was
pending, in which defendant denied that he
owed plaintiff anything and refused to pay,
but said it would be all right if the costs

should be paid, and in which plaintiff's agent
urged a settlement and offered to settle for

a less Bum than the amount claimed if de-

fendant would pay the costs did not amount
to an offer to compromise. Carver v. Louth-
ain, 38 Ind. 530.

41. Walker v. Freeman, 94 HI. App. 357;
King V. Phillips, 94 N. C. 555.

Revocation of offer by commencement of

suit.— An offer from plaintiff to defendant
made before the commencement of the action

to take the principal of the note in settle-

ment of the demand, if not then accepted, is

revoked by the commencement of the action

to foreclose the mortgage for principal and
interest; and a notice of acceptance of the

offer given after the commencement of the

action is too late and is not admissible in

evidence. Peachy v. Witter, 131 Cal. 316, 63

Pac. 468.

42. Alabarra.— Calloway v. McElroy, 3

Ala. 406.

Florida.— Cls^Tk v. Pope, 29 Fla. 238, 10

So. 586.

Illinois.— Walker v. Freeman, 94 111. App.
357.

Maryland.— GtoS v. Hansel, 33 Md. 161.

Mississippi.— Read v. McLemore, 34 Miss.

110.

Missouri.—• Cook v. Continental Ins. Co.,

70 Mo. 610, 35 Am. Rep. 438.

New Jersey.— Union Locomotive, etc., Co.

I'. Erie R. Co., 37 N. J. L. 23; Miller v.

Halsey, 14 N. J. L. 48.

North Carolina.— King v. Phillips, 94 N. C.

555; Daniel v. Wilkerson, 35 N. C. 329;

Poteat V. Badget, 20 N. C. 349.

Pennsylvania.— Spence v. Spence, 4 Watts
(Pa.) 165.

South Carolina.— Chandler v. Geraty, 10

S. C. 304.

Tennessee.— Morgan v. Snell, 3 Baxt.
(Tenn.) .382.

rea!os.— Armstrong v. O'Brien, 83 Tex.

635, 19 S. W. 268; White v. Shepperd, 18

Tex. 163.

[Ill, D, 1]
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itj/^ and the rights of tlie parties are not affected, but remain precisely as they
were before the offer was made."

2. Sufficiency— a. In General. As a general rule ^ no formal acceptance ia

necessary. It will be sufficient if the party to whom an offer of compromise ia

made clearly gives evidence of his intention to accept the offer as made, as a set-

tlement of the disputed claim. Such intention may be shown either by word or

letter,^* or it may be constructive and implied from the acts of the party to whom

'Vermont.— Hoyt v. Gate, 67 Vt. 559, 32
Atl. 488.

Virginia.— Williams v. Price, 5 Munf.
(Va.) 507; Baird v. Rice, 1 Call (Va.) 18,

1 Am. Dec. 497.

Wisconsin.— Hall P. Baker, 74 Wis. 118,

42 N. W. 104; Winkler v. Patten, 57 Wis. 405,

15 N. W. 380 ; Tenney v. State, 27 Wis. 387.

United States.— New York Home Ins. Co.

V. Baltimore Warehouse Co., 93 U. S. 527,

23 I,, ed. 868.

England.— Collingham v. Sloper, [1894] 3

Ch. 716, 64 L. J. Ch. 149, 71 L. T. Rep. N. S.

456, 12 Reports 87; Sherwood v. Walker, 13

L. J. Ch. 258.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 12.

43. Alabama.— Jackson v. Clopton, 66 Ala.

29 ; Courtland v. Tarlton, 8 Ala. 532.

Oalifornia.— Scott v. Wood, 81 Cal. 398, 22
Pac. 871.

Kansas.— Latham v. Hartford, 27 Kan. 249.

Michigan.— Pelton v. Schmidt, 104 Mich.
345, 62 N. W. 552, 53 Am. St. Rep. 462;
Steers v. Holmes, 79 Mich. 430, 44 N. W. 922.

Mississippi.— Read v. McLemore, 34 Miss.
110.

Nebraska.— Olson v. Peterson, 33 Nebr.
358, 50 N. W. 155.

New York.— Mazanec v. Manhattan Invest.,

etc., Co., 2 N. Y. App. Div. 489, 38 N. Y.
Suppl. 20, 74 N. Y. St. 448; Heaton v.

Leonard, 69 Hun (N. Y.) 423, 23 N. Y. Suppl.
469, 52 N. Y. St. 629.

Tennessee.— Morgan v. Snell, 3 Baxt.
(Tenn.) 382.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 14.

As to effect of offer on right to costs see
Costs.
As to evidence of offer as admission see

Evidence.
44. Jackson v. Clopton, 66 Ala. 29; Mc-

Callion v. Hibernia Sav., etc., Soc, 70 Cal.

163, 12 Pac. 114; Ward v. Munson, 105 Mich.
647, 63 N. W. 498; Hedrick v. Wagoner, 53
N. C. 360; Poteat v. Badget, 20 N. C. 349.

Does not estop from any defense or the as-

sertion of any right.—An offer of compromise
does not estop the party making it from set-

ting up any legal defense or from asserting

any right to which such offer relates. Read
V. McLemore, 34 Miss. 110; Cook v. Conti-

nental Ins. Co., 70 Mo. 610, 35 Am. Rep. 438;
McDaniel's Appeal, (Pa. 1888) 12 Atl. 154.

Will not preclude equitable relief.—An offer

of compromise unaccepted will not preclude

relief in equity, although payment may subse-

quently be made by an agreement between the

[III, D. 1]

parties by giving notes due from others.

Calloway v. McElroy, 3 Ala. 406.

Will not prevent plaintiff from recovering
a larger sum.— The fact that a plaintiff of-

fered to accept a certain amount before the
commencement of suit will not preclude him
from recovering a, larger sum than that con-
templated by his offer. Brush v. S., etc., R.
Co., 43 Iowa 554; Perkins v. Hasbrouck, 155
Pa. St. 494, 26 Atl. 695.

45. Cal. Code Civ. Proc. § 997, after pro-
viding for an offer of compromise, proceeds as
follows :

" If the plaintiff accepts the offer,

and give notice thereof, within five days, he
may file the offer, with proof of notice of ac-

ceptance, and the clerk must thereupon enter
judgment accordingly. If the notice of accept-

ance be not given, the offer ia to be deemed
withdrawn, and cannot be given in evidence
upon the trial ; and if the plaintiff fail to ob-

tain a more favorable judgment, he cannot re-

cover costs, but must pay the defendant's costs

from the time of the offer." This section re-

quires no affirmative action on the part of a

plaintiff, unless he elects to accept the offer;

and then he must give and file a notice of

acceptance. There is no provision for an
affirmative refusal to accept, and he may give

and file the notice at any time within five

days. The offer therefore has no effect what-
ever until after the expiration of five days,

unless before that plaintiff accepts in the

mode provided. Scammon v. Denio, 72 Cal.

393, 14 Pac. 98.

46. Letters evidencing acceptance.^—-Plain-

tiffs having a disputed claim against defend-

ant for services rendered as his attorneys,

."inally made by letter an offer of compromise
to the effect that defendant should pay them
five hundred dollars in cash, should give them
two notes for one thousand two hundred and
fifty dollars each, and a further sum of one

thousand dollars on the successful termina-

tion of the appeal in a suit then pending.

Defendant, replying by letter, expressed satis-

faction with the proposition, and said :
" I

will endeavor to send $500 this month and
my notes for the balance." At different times

thereafter, in response to communications
from plaintiffs, defendant stated he would
settle up the matter as soon as he could and
asked further indulgence. It was held that

the facts showed a binding acceptance by de-

fendant of plaintiff's offer of compromise.
Cunningham v. Patrick, 136 Mo. 621, 37 S. W.
817. A was the administrator of an estate,

to one third of which each of his brothers,
and D, was entitled. A wrote to B and C,

offering to pay each one thousand pounds as
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the offer was made, as where he receives and retains the amount which to his

knowledge was offered on condition of its being accepted as a compromise.^'

Where one in good faith objects to a bill presented for payment and makes out a

new bill for a reduced amount, which amount is received, and such new bill

receipted, this sufficiently shows a settlement of a disputed claim binding on the

parties.^

b. Aeeeptanee Under Protest. Where a tender is made on condition that

it be received in settlement of a disputed claim, it is the duty of the party to

whom it is made either to refuse it or to accept it on the terms as made. He has

no right to accept the tender and prescribe the terms of his acceptance.*' Where
a tender thus made is accepted it is binding, although the acceptance is under
protest^ or with the express declaration that it is received in part satisfaction

only.°^ The mere fact, however, that one accepts less than the amount of his

claim, although knowing that the one offering it claims it to be the whole of his

indebtedness, will not necessarily operate as an agreement of compromise and
settlement barring the original right of action in the absence of an express condi-

tion in the tender that it be accepted if at all in full settlement of the claim.^

his share. B accepted the offer and C wrote
that whatever B determined " would meet
with his approbation." A and B acted on
the contract as complete, and C never repudi-

ated It for seventeen years. It was held that

C had acquiesced and was bound by the con-

tract. Good V. Good, 33 Beav. 314, 9 Jur.

N. S. 1335, 33 L. J. Ch. 273, 2 New Kep.
275.

47. Presumption of acceptance from reten-

tion of check or draft.— Where check or

draft is sent upon the condition that it is in

full satisfaction of a claim or indebtedness,

and the creditor retains the same and con-

verts it into money, he is presumed to have
' assented to the condition and to have accepted

the compromise offer.

Georgia.— Hamilton f. Stewart, 105 Ga.

300, 31 S. E. 184, 108 Ga. 472, 34 S. B. 123.

Illinois.— Gritchell v. Loftis, 100 111, App.
196.

Kansas.— Hutchinson, etc., E. Co. v. Wal-
lace, 7 Kan. App. 612, 52 Pac. 458.

Michigan.— See Hale v. Holmes, 8 Mich. 37.

'New York.— Nassoiy v. Tomlinson, 148

N. Y. 326, 42 N. E. 715, 51 Am. St. Rep. 695;

Fuller V. Kemp, 138 N. Y. 231, 33 N. E.

1034, 20 L. R. A. 785.

North Carolina.— Petit v. Woodlief, 115

N. C. 120. 20 S. E. 208.

Pennsylvania.— Washington Natural Gas
Co. V. Johnson, 123 Pa. St. 576, 16 Atl. 799,

10 Am. St. Rep. 553 ; Christman v. Martin, 7

Pa. Super. Gt. 568, 42 Wkly. Notes Gas. (Pa.)

573.

; See 10 Cent. Dig. tit. "Compromise and
,': Settlement," § 12.

]
Assent inferred where proposition bene-

ficial.— Ryder «. Frost, 3 La. Ann. 523.

One who accepts a draft for a less sum in

full settlement of a claim against a railroad

company for damages for stock killed and
gives a receipt reciting such settlement can-

not repudiate the settlement and sue for what
he claims to be the value of his stock, al-

though by mistake of the company the re-

ceipt and dratr included an additional sum in

excess of his claim as payment for other stock
killed belonging to a person of similar name,
which sum the claimant was compelled to re-

fund. St. Louis Southwestern R. Co. v. Sel-

man, 62 Ark. 342, 35 S. W. 531.

48. Union Pac. R. Co. v. Anderson, 11

Colo. 293, 18 Pac. 24.

A defendant having availed himself of a
written compromise signed only by one of the
parties to the suit in which certain rights

were reserved to the party who signed and
having had the suit dismissed is as much
bound as if he had signed the same. Bonner
V. Beard, 43 La. Ann. 1036, 10 So. 373.

49. Pollman, etc., Coal, etc.. Go. v. St.

Louis, 145 Mo. 651, 47 S. W. 563; Adams v.

Helm, 55 Mo. 468; Perkins v. Headley, 49
Mo. App. 556; Deutmann v. Kilpatrick, 46
Mo. App. 624.

50. Arkansas.— Springfield, etc., R. Co. v.

Allen, 46 Ark. 217.

Massachusetts.— Donohue v. Woodbury, 6

Gush. (Mass.) 148, 52 Am. Dec. 777.

Missouri.— Pollman, etc.. Coal, etc., Co. v.

St. Louis, 145 Mo. 651, 47 S. W. 563.

Nebraska.— Treat v. Price, 47 Nebr. 875,
66 N. W. 834.

New York.— Fuller v. Kemp, 138 N. Y.
231, 33 N. E. 1034, 52 N. Y. St. 342, 20
L. R. A. 785; Reynolds v. Empire Lumber
Co., 85 Hun (N. Y.) 470, 33 N. Y. Suppl. HI,
66 N. Y. St. 712.

Vermont.— McDaniels v. Lapham, 21 Vt.
222.

See 10 Gent. Dig. tit. " Compromise and
Settlement," § 13.

51. Berdell v. Bissell, 6 Colo. 162; Sanford
V. Abrams, 24 Fla. 181, 2 So. 373; McDaniels
V. Latham, 21 Vt. 222.

53. Rockford, etc., R. Co. v. Rose, 72 111.

183; Tompkins v. Hill, 145 Mass. 379, 14
N. E. 177. See also Accord and Satisfac-
tion, V, A, 2, b [1 Cyc. 331].
Accepting payment under protest.—^Where,

on an attempt to adjust and settle an ac-

[III, D, 2, b]
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IV. CONSTRUCTION OF AGREEMENT.
In construing a compromise agreement the ultimate object is to arrive at the

iutention of the parties, which intention is to be determined from the contract

itself, and not from previous statements, understandings, or agreements.^ The
compromise agreement is to be considered as ascertaining their respective rights

and will in equity as between the parties furnish the basis for settling their

rights.^

V. EFFECT OF AGREEMENT.^'

A. As Merg-er and Bar of Original Causes of Action and Defenses—
1. As Merger and Bar of Causes of Action. A compromise and settlement

when full and Complete and fairly made operates as a merger of, and bars all

right to, recovery on all claims and causes of action included therein.'*

count, defendant allowed plaintiflF such items
and sums as he supposed to be right, wholly
ignoring plaintiff's other claims, and paid
plaintiff on defendant's own views of what
was just and proper, which was received
under protestation that it was not enough,
without giving any release or discharge, it

was held that this was not a final settlement
and that the acceptance of the money offered

could not operate as an estoppel upon plain-

tiff and thus preclude him from suing for

and recovering any balance that might be
shown to be due him. Western Union R. Co.

f. Smith, 75 111. 496.

Retention of money paid under mistake.

—

If a debtor pays money to a creditor under
the belief that it is in compromise of a debt
and the creditor retains the money after no-

tice of the erroneous belief under which the

payment was made and an offer of rescission

by th3 party paying he does not thereby af-

firm the correctness of the party's belief and
is not precluded from the collection of his

debt. Steiner v. Ballard, 42 Ala. 153.

53. Miltimore v. Ferry, 171 111. 219, 14

N. E. 219 [affirming 64 111. App. 557] ; War-
nier v. Boessneck, 5 N. Y. App. Div. 240, 39

N. Y. Suppl. 141; Swepson v. Summey, 64
N. C. 293; Farmer v. Barnes, 56 N. C. 109;

Hx p. Felder, 61 S. C. 523, 39 S. B. 737.

Entire agreement to be considered.— In in-

terpreting a compromise agreement all pro-

visions of the agreement may be considered,

and if it shall be found on such examination
that the interpretation claimed is repugnant
to the scheme of the settlement and to other

parts of the instrument, and is opposed to

the paramount intention, as disclosed by the

arrangement as a whole, then the court is

to seek an interpretation which shall recon-

cile the particular clause with such general

purpose. SpoiTord v. Pearsall, 138 N. Y. 57,

33 N. E. 834, 51 N. Y. St. 668 [affirming 63

Hun (N. Y.) 630, 18 N. Y. Suppl. 73, 44
N. Y. St. 442].

54. Pinkard v. Ingersol, 11 Ala. 9.

55. As to effect of compromise on lien of

attorney see Attoenet ajstd Client, VI, H, 3

[4 Cyc. 1019].

56. Alabama.— Baker v. Kennon, 88 Ala.

428, 6 So. 926.

[IV]

Arkansas.— Reynolds v. Jones, 63 Ark. 259,

38 S. W. 151.

California.— Adams v. Hopkins, (Cal.

1902) 69 Pac. 228; Griswold v. Pieratt, 110
Cal. 259, 42 Pac. 820.

Connectiout.— Rogers Silver Plate Co. v,

Jennings, 67 Conn. 400, 35 Atl. 281.

Georgia.—'Parker v. Riley, 21 Ga. 427.

Indiana.—• Whisnand v. Small, 65 Ind. 120.

Iowa.— Kelleher v. Chicago, etc., R. Co.,

97 Iowa 144, 66 N. W. 94; Gall v. Dickey, 91

Iowa 126, 58 N. W. 1075; Baldwin v. Davis,

63 Iowa 231, 18 N. W. 897; Robertson v.

Central R. Co., 57 Iowa 376, 10 N. W. 728;
Kohn V. Zimmerman, 34 Iowa 544.

Kansas.— Lanphear v. Ketcham, 53 Kan.
799, 37 Pac. 119.

Kentucky.— Main Jellico Mountain Co^l
Co. V. Lotspeich, 14 Ky. L. Rep. 595, 20 S. W.
377; May v. Marrs, 9 Ky. L. Rep. 867, 7

S. W. 250.

Louisiana.— Chapman v. First African
Baptist Church, 52 La. Ann. 1508, 27 So. 952

;

Williams v. Drew, 47 La. Ann. 1622, 18 So.

623; Taylor v. Prestidge, 33 La. Ann. 41;

Bee v. Carlin, 28 La. Ann. 648; Kreider v.

New Orleans, 26 La. Ann. 342; Thompson
V. Chretien, 3 La. Ann. 116.

Maryland.— Rappanier v. Bannon, (Md.
1887) 8 Atl. 555.

Massachusetts.— Stimpson v. Poole, 141

Mass. 502, 6 N. E. 705 ; Alvord v. Marsh, 12

Allen (Mass.) 603; Stevens v. Miller, 13

Gray (Mass.) 283.

Michigan.— Escanaba Boom Co. v. Two
Rivers Mfg. Co., 118 Mich. 454, 76 N. W.
989; Hicks v. Leaton, 67 Mich. 371, 34 N. W.
880 ; Campbell v. Skinner, 30 Mich. 32.

Missouri.— Mitchell v. Henley, 110 Mo.
598, 19 S. W. 993; St. Louis, etc., R. Co. v.

Anthony, 73 Mo. 431; Riley v. Kershaw, 52

Mo. 224; Tumilty v. Tumilty, 13 Mo. App.
444.

'Nebraska.— Home F. Ins. Co. v. Bredehoft,

49 Nebr. 152, 68 N. W. 400; Slade v. Swede-
burg Elevator Co., 39 Nebr. 600, 58 N. W.
191.

'New Hampshire.— Hilliard v. Noyes, 58

N. H. 312.

New York.— Parr v. Greenbush, 112 N. Y.
246, 19 N. E. 684, 20 N. Y. St. 725 [reversing
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2. As Waiver of Defenses to Compromised Claim. A party having a good
defense to an original claim or cause of action will by a compromise in good
faitli be estopped from setting up such defense.^'

3. Estoppel to Plead Set-Off or Counter-Claim. A party to a compromise is

estopped from afterward urging matter constituting a set-off or counter-claim

existing at the time of making the compromised^ If, however, such matter was

42 Hun (N. Y.) 232]; Chemical Nat. Bank
v. Kohner, 85 N. Y. 189; O'Beirne v. Lloyd,

43 N. Y. 248; Mann v. Palmer, 3 Abb. Dec.

(N. Y.) 162, 2 Keyes (N. Y.) 177; Garrett

V. Wood, 55 N. Y. App. Div. 281, 67 N. Y.
Suppl. 122; Emslie v. Livingston, 34 N. Y.
App. Div. 133, 54 N. Y. Suppl. 492; Spauld-

ing V. American Wood Board Co., 26 N. Y.

App. -Piv. 237, 50 N. Y. Suppl. 23; Mollen-
brock V. Meinhard, 53 Hun (N. Y.) 635, 6

N. Y. Suppl. 151, 24 N. Y. St. 995; Kinney
V. Kl,rnan, 2 Lans. (N. Y.) 492 \reversed

in 49 N. Y. 164] ; Nelson v. Blanchfield, 54
Barb. (N. Y.) 630; Dibble v. New York, etc.,

E. Co., 25 Barb. (N. Y.) 183; Fondavila v.

Jourgensen, 52 N. Y. Super. Ct. 403; Short

i;. Scutt, 51 N. Y. Suppl. 865; James v. New
York, 4 N. Y. St. 86.

North Carolina.— Wittkowsky v. Baruch,
126 N. C. 747, 36 S. E. 156, 37 S. E. 449;
Pruden 17. Asheboro, etc., R. Co., 121 N. C.

509, 28 S. E. 349; Elam v. Barnes, 110 N. C.

73, 14 S. E. 621; Hall v. Short, 81 N. C.

273
OTiio.— Solar Refining Co. v. Elliott, 15

Ohio Cir. Ct. 581.

Pennsylvania.— Williams v. Crystal Lake
Water Co., 191 Pa. St. 98, 43 Atl. 206; Jones

V. Pennsylvania R. Co., 143 Pa. St. 374, 28

Wkly. Notes Cas. (Pa.) 375, 22 Atl. 883;

Billings V. Billings, 135 Pa. St. 199, 19 Atl.

891; Hendel v. Berks, etc., Turnpike Road,
16 Serg. & E. (Pa.) 92.

Tennessee.— State v. Tomlin, (Tenn. Ch.

App. 1896) 36 S. W. 952.

Virginia.— Tait v. Tait, 6 Leigh (Va.)

154; Betts v. Cralle, 1 Munf. (Va.) 238.

West Virginia.— Caperton v. Caperton, 36

W. Va. 635, 15 S. E. 149; Renick v. Luding-

ton, 14 W. Va. 367.

yvisconsin.— Northern Chief Iron Co. v.

Hosmer, 80 Wis. 77, 49 N. W. 115.

Wyoming.— Farrell v. Alsop, 2 Wyo. 135.

United States.— Philadelphia, etc., R. Co.

V. U. S., 103 U. S. 703, 26 L. ed. 454; U. S.

V. Chouteau, 102 U. S. 603, 26 L. ed. 246;

Sweeny v. U. S. 17 Wall. (U. S.) 75, 21

L. ed. 575; Cornier v. Sawyer, Crabbe (U. S.)

281, 6 Fed. Cas. No. 3,245; North Carolina

V. Dewey, 2 Fed. Cas. No. 897, 19 Nat. Bankr.
Reg. 314; Andrews v. U. S., 16 Ct. CI. 265.

Compare St. Louis, etc., R. Co. v. Clark, 51

Fed. 483, 10 U. S. App. 66, 2 C. C. A. 331.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 54.

Bar to action against joint tort feasor.

—

A settlement in full satisfaction of a personal
injury, received through the negligence or

misconduct of one, is a bar to an action

against another who would otherwise have

been liable for the same injury. Goss v. Elli-

son, 136 Mass. 503; Curley v. Harris, ll

Allen (Mass.) 112; Stone v. Dickinson, 5

Allen (Mass.) 29, 81 Am. Dec. 727, 7 Allen

(Mass.) 26; Brown v. Cambridge, 3 Allen

(Mass.) 474.

Efiect on right of claimant of interest to

intervene.— A voluntary agreement between
the parties to an action, by which their re-

spective claims are adjusted and the contro-

versy settled, has the effect of a verdict and
nothing remains but final judgment to deter-

mine the action, and when such an agreement
has been made a third party, claiming an in-

terest in the subject of the litigation, cannot
intervene. Henry v. Cass County Mill, etc.,

Co., 42 Iowa 33.

Right to set up new grounds of recovery.

—

Plaintiff agreed to dismiss his action for dam-
ages for flowage of his land caused by de-

fendant's bridge, if defendant would build a
proper bridge, which he did. It was held that

plaintiff could not thereafter maintain the

action by amending and setting up new
grounds of recovery for the same injury and
growing out of the original wrongful act com-
plained of. Peoria, etc., R. Co. v. Barton, 38

111. App. 469. So where a party compromised
on the basis that the property in question

belonged to the succession of his grandmother,
and recovered an interest therein, he cannot
recover a second time part of the same prop-

erty as coming to him from his grandfather's

estate. Cochran v. Cochran, 46 La. Ann. 536,

15 So. 57.

57. Louisiana.— Calhoun v. Lane, 39 La.

Ann. 594, 2 So. 219; Sentell v. Stark, 37 La.

Ann. 679.

Massachusetts.— Cobb v. Arnold, 8 Mete.
(Mass.) 403.

Missouri.— Draper v. Owsley, 15 Mo. 613,

57 Am. Dec. 218.

'New York.— Zeobisch v. Von Minden, 120

N. Y. 406, 24 N. E. 795, 31 N. Y. St. 499;
Wahl V. Barnum, 116 N. Y. 87, 22 N. E. 280,

26 N. Y. St. 459, 5 L. R. A. 623; Feeter v.

Weber, 78 N. Y. 334.

Pennsylvania.— Chamberlain v. McClurg,
8 Watts & S. (Pa.) 31; Bennet v. Paine, 5

Watts (Pa.) 259; Payne v. Bennet, 2 Watts
(Pa.) 427.

Tennessee.— Grayson v. Harrison, ( Tenn.
Ch. 1900) 59 S. W. 438.

Texas.— Dunbar v. Tirey, (Tex. App.
1891) 17 S. W. 1116.

Wisconsin.— Speck v. Jarvis, 59 Wis. 585,

18 N. W. 478.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 63.

58. Illinois.— Hill v. Parsons, 110 111. 107.

[V, A, 3]
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not in fact intended to be settled the settlement will be no bar to a recovery
thereon.^'

B. As Warranty of Ownership. Where property wholly outside of the
differences between the parties is given in payment on a settlement, there is

an implied warranty that the person giving the property in payment is the owner
thereof.^

C. Conclusiveness of Agreement— I. In General. Numerous authorities

support the doctrine that a compromise and settlement of a controversy based
on a sufficient consideration*' is, as between the parties thereto*^ and as to

the matters embraced therein,'' binding and conclusive where fairly made.**

Kentucky.— Wood v. O'Nan, 14 Ky. L. Eep.
863.

Michigan.— Pabst Brewing Co. v. Lueders,
107 Mieh. 41, 64 N. W. 872.

Missouri.— Rivers v. Blom, 163 Mo. 442,
63 S. W. 812.

New York.— Mount v. Ellingwood, 2
Thomps. & C. (N. Y.) 527.

See, generally, Kecoupmbnt, Set-Ofp, and
Coukteb-Claim ; and 10 Cent. Dig. tit. " Com-
promise and Settlement," § 65.

59. Watson Coal, etc., Co. v. James, 72
Iowa 184, 33 N. W. 622.

Counter-claim not allowable.— When an
action in which a counter-claim was pleaded
is discontinued by stipulation of the parties

and the cause of action is settled but no refer-

ence is made in the stipulation to the counter-

claim, and the latter was of such a nature
that it could not have been allowed in that
action, it is not discharged by the settlement
of the action. Clancy v. Losey, 20 N. Y.
Suppl. 383, 48 N. Y. St. 191.

60. Gaylord v. Copes, 4 Woods (U. S.)

158, 16 Fed. 49.

61. As to sufficiency of consideration see
supra. III, B, 2.

62. As to persons concluded see infra, V,
C, 3.

63. As to matters concluded see infra, V,
C, 2.

64. Alaiama.— Cleere v. Cleere, 82 Ala.
581, 3 So. 107, 60 Am. Rep. 750; Ferguson
V. Lowery, 54 Ala. 510, 25 Am. Dec. 718;
Bell V. Lawrence, 51 Ala. 160; Jeter ;:. Jeter,

36 Ala. 391; Billingslea v. Ware, 32 Ala.
415; Adams v. McKenzie, 18 Ala. 698; Hud-
nall V. Scott, 2 Ala. 569.

Arkansas.— Shirey v. Beard, 62 Ark. 621,
37 S. W. 309; St. Louis S. W. R. Co. v. Sel-

man, 62 Ark. 342, 35 S. W. 531 ; Springfield,

etc., R. Co. V. Allen, 46 Ark. 217.

California.— Oakland v. Oakland Water
Front Co., 118 Cal. 160, 50 Pac. 277; Down-
ing V. Murray, 113 Cal. 455, 45 Pac. 869;
Griswold v. Pieratt, 110 Cal. 259, 42 Pac.
820; Witmer Bros. Co. v. Weid, 108 Cal. 569,

41 Pac. 491; McClure v. McClure, 100 Cal.

339, 34 Pac. 822; Colton v. Stanford, 82 Cal.

351, 23 Pac. 16, 16 Am. St. Rep. 137; Cross-

man V. Davis, 79 Cal. 603, 21 Pac. 963 ; Hale
V. Akers, 69 Cal. 160, 10 Pac. 385.

Colorado.— Berdell v. Bissell, 6 Colo. 162;
Baldwin v. Central Sav. Bank, (Colo. App.
1901) 67 Pac. 179.

[V, A. 3]

Florida.— Howard v. Pensaeola, etc., R. Co.,

24 Fla. 560, 5 So. 356; White v. Walker, 5
Fla. 478.

Georgia.— Hamilton v. Stewart, 108 Ga,
472, 34 S. E. 123; Bullard v. Jones, 68 Ga,
472; Wood V. Isom, 68 Ga. 417; Milledge-
ville Mfg. Co. V. Rives, 44 Ga. 479; Ham v.

Hamilton, 29 Ga. 40 ; Parker v. Riley, 21 Ga.
427.

Illinois.— Case v. Phillips, 182 111. 187, 55
N. E. 66 [affirming 82 111. App. 231] ; Miller's
Nat. Ins. Co. v. Kinneard, 136 111. 199, 26
N. E. 368; Bennett v. Walker, 100 111. 525;
Jenkins v. Greenbaum, 95 111. 1 1 ; Stempel r.

Thomas, 89 111. 146; Haworth v. Huling, 87
111. 23; Farmers', etc., Ins. Co. v. Chesnut,
50 111. Ill, 99 Am. Dec. 492; Warren r. Kerr,
93 111. App. 172; Coyne v. Avery, 91 111. App.'
347 [affirmed m 189 111. 378, 59 N. E. 788]

;

Stice V. Smith, 56 111. App. 96 ; Diebold Safe,

etc., Co. V. Barnes, 53 HI. App. 144; Knowles
V. Knowles, 29 111. App. 124 [affirmed in 128
111. 110, 21 N. E. 196] ; Moline Water Power
Co. v. Waters, 10 111. App. 159.

Indiana.— Moon v. Martin, 122 Ind. 211,
23 N. E. 668; Home Ins. Co. v. McRichards,
121 Ind. 121, 22 N. E. 875: Home Ins. Co. v.

Howard, 111 Ind. 544,. 13 N. E. 103; Sowle
V. Holdredge, 17 Ind. 236 ; Phelps v. Younger,
4 Ind. 450; German F. Ins. Co. v. Seibert, 24
Ind. App. 279 ; Stout v. Harlem, 20 Ind. App.
200, 50 N. E. 492.

Iowa.— Lamed v. Dubuque, 86 Iowa 166,

53 N. W. 105 ; Shaw V. Chicago, R. I., etc., E.
Co., 82 Iowa 199, 47 N. W. 1004; Baldwin
V. Davis, 63 Iowa 231, 18 N. W. 897; Hun-
tington V. Risdon, 43 Iowa 517; Henry v. Cass
County Mill, etc., Co., 42 Iowa 33; Clarke
V. Bancroft, 13 Iowa 320.

Kansas.— Brooks r. Hali, 36 Kan. 697, 14
Pac. 236; Commissioners v. Elliott, 27 Kan.
606; Atkinson, etc., R. Co. v. Stucker, 21

Kan. 322; Anderson v. Canter, 10 Kan. App.
167, 63 Pac. 285; Schmidt v. Demple, (Kan.
App. 1898) 52 Pac. 906.

Kentucky.— Titus v. Rochester German
Ins. Co., 97 Ky. 567, 17 Ky. L. Rep. 385, 31

S. W. 127, 43 Am. St. Rep. 426, 28 L. R. A.
578; Addyston Pipe, etc., Co. v. Copple, 94
Ky. 292, 15 Ky. L. Rep. 129, 22 S. W. 323;
Bell V. Henshaw, 91 Ky. 430, 12 Ky. L. Rep.
674, 15 S. W. 3 ; Thompson v. Sawyer, 12 Ky.
L. Rep. 620, 14 S. W. 909; Hahn v. Hart, 12

B. Mou. (Ky.) 426; Larue v. White, 8 Dana
(Ky.) 45; Butler v. Triplett, 1 Dana (Ky.)
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Such agreements can be impeached and set aside only on grounds hereinafter

154, 25 Am. Dee. 136; Bradshaw v. Cray-
craft, 3 J. J. Marsh. (Ky.) 77; Honore v.

Colmesnil, 1 J. J. Marsh. (Ky.) 506; Mills
V. Lee, 6 T. B. Mon. (Ky.) 98, 17 Am. Dec.
118; Jones v. Chappell, 5 T. B. Mon. (Ky.)
422; Bates t>. Todd, 4 Litt. (Ky.) 177; Carr
». Callaghan, 3 Litt. (Ky.) 365; Taylor ».

Patrick, 1 Bibb (Ky.) 168; Mason v. Byars,
24 Ky. L. Kep. 344, 68 S. W. 444; Cunning-
ham V. Belknap, 22 Kv. L. Rep. 1580, 60
S. W. 838; Home Ben. Soc. v. Muehl, 22 Kv.
L. Rep. 1378, 59 S. W. 520, 22 Ky. L. Eep.
1264, 60 S. W. 371; Hughes v. Smith, 7 Ky.
L. Rep. 40. And see Rogers v. McMachan, 4
J. J. Marsh. (Ky.) 37.

Louisiana.— Comer v. Illinois Car, etc., Co.,

108 La. 179, 32 So. 380; Delogny v. Creditors,

48 La Ann. 488, 19 So. 614; Antoine v. Smith,
40 La. Ann. 560, 4 So. 321; Calhoxm v. Lane,
39 La. Ann. 594, 2 So. 219; Keough v. Fore-

man, 33 La. Ann. 1434; Archinard v. Boyce,
26 La. Ann. 292 ; Adle v. Prudhomme, 16 La.
Ann. 343; Wright v. Temple, 13 La. Ann.
413; Williamson v. Amilton, 13 La. Ann. 387;
Davis V. Robertson, 11 La. Ann. 752; Long
1). Robinson, 5 La. Ann. 628; Thompson v.

Chretien, 3 La. Ann. 116; Bach v. Slidell, 1

La. Ann. 375; Grounx 17. Abat, 7 La. 17.

Maine.— Doyle v. Donnelly, 56 Me. 26;
Dole V. Hayden, 1 Me. 152.

Maryland.— St. John's College v. Purnell,

23 Md. 629; McClellan ;;. Kennedy, 8 Md.
230; Stiles v. Brown, 1 Gill (Md.) 350.

Massacnusetts.—Bent v. Weston, 167 Mass.
529, 46 N. E. 386; Riggs v. Hawley, 116

Mass. 596; Curley v. Harris, 11 Allen (Mass.)
112; Flint v. Hubbard, 1 Allen (Mass.) 252;
Barlow v. Ocean Ins. Co., 4 Mete. (Mass.)

270; Allis V. Billings, 2 Cush. (Mass.) 190.'

Michigan.— Ruloff r. Hazen, 124 Mich.

570, 83 N. W. 370; Davis, etc., Mach. Tool
Co. V. Souvenir Wheel Co., 114 Mich. 615,

72 N. W. 616; Lauzon v. Belleheumer, 108
Mich. 444, 66 N. W. 345; Chittock v. Chit-

tock, 101 Mich. 367, 59 N. W. 655; Eayl v.

Hammond, 100 Mich. 140, 58 N. W. 654
[quoting Lewless v. Detroit, G. H., etc., R.

Co., 65 Mich. 292, 32 N. W. 790] ; Pratt v.

Castle, 91 Mich. 484, 487, 52 N. W. 52;

Dailey v. King, 79 Mich. 568, 44 N. W. 959;

Nash V. Manistee Lumber Co., 75 Mich. 346,

42 N. W. 840 ; Hart V. Gould, 62 Mich. 262,

28 N. W. 831; Prichard v. Sharp, 51 Mich.

432, 16 N. W. 798; Browning v. Crouse, 43

Mich. 489, 5 N. W. 664 ; Craig v. Bradley, 26
Mich. 353; Hale v. Holmes, 8 Mich. 37.

Minnesota.— Hall v. Wheeler, 37 Minn.
522, 35 N. W. 377. [followimg Perkins v.

Trinka, 30 Minn. 241, 15 N. W. 115].

Mississippi.— Darrill v. Dobbs, 78 Miss.

912, 30 So. 4; Long v. Schackleford, 25 Miss.

559.

Missouri.— Pollman, etc.. Coal, etc., Co.

V. St. Louis, 145 Mo. 651, 47 S. W. 563;
State V. Ewing, 116 Mo. 129, 22 S. W. 476;
Mateer i: Missouri Pac. R. Co., 105 Mo. 354,

16 S. W. 939; Powell v. Adams, 98 Mo. 598,
12 S. W. 295; Hannibal First Nat. Bank v.

North Missouri Coal, etc., Co., 86 Mo. 125;
St. Louis Gaslight Co. v. St. Louis, 84 Mo.
202 ; Nesbit v. Neill, 67 Mo. 275 ; Kronenber-
ger V. Binz, 56 Mo. 121 ; Draper v. Owsley,
15 Mo. 613, 57 Am. Dec. 218; Marshall v.

Larkin, 82 Mo. App. 635 ; Dengler v. Auer, 55
Mo. App. 548; Maack v. Schneider, 51 Mo.
App. 92 ; De Hatre v. De Hatre, 50 Mo. App.
1; Todd V. Terry, 26 Mo. App. 598; Buffing-

ton V. South Missouri Land Co., 25 Mo. App.
492; Pickel v. St. Louis Chamber of Com-
merce Assoc, 10 Mo. App. 191.

Nebraska.— Omaha Home F. Ins. Co. v.

Bredehoft, 49 Nebr. 152, 68 N. W. 400; Ham-
ley V. Doe, 36 Nebr. 398, 54 N. W. 673;
Treitschke v. Western Grain Co., 10 Nebr.
358, 6 1^. W. 427.

Nevada.— Soderberg v. Crockett, 17 Nev.
409, 30 Pac. 826 ; Stonecifer v. Yellow Jacket
Silver Min. Co., 3 Nev. 38.

New Jersey.— Benezet v. Yourison, (N. J.

1893) 27 Atl. 431; Clark v. Tumbull, 47
N. J. L. 265, 54 Am. Rep. 157 ; Ackernmn v.

Ackerman, 44 N. J. L. 173.

New Yorfc.— Roberts v. Ellwood, 116 N.Y.
651, 22 N. E. 453, 26 N. Y. St. 727; Wahl v.

Barnum, 116 N. Y. 87, 22 N. E. 280, 26 N. Y. ,

St. 457, 5 L. R. A. 623; Gould v. Cayuga
County Nat. Bank, 99 N. Y. 333, 2 N. E. 16

;

Vosburgh v. Teator, 32 N. Y. 561; Szymauski
V. Chapman, 45 N. Y. App. Div. 369, 61 N. Y.
Suppl. 310; Sears v. Grand Lodge A. O.

U. W., -24 N. Y. App. Div. 410, 48 N. Y.
Suppl. 559; Lee v. Timken, 85 Hun (N. Y.)

309, 32 N. Y. Suppl. 1064, 66 N. Y. St. 417;
Powell V. Jones, 44 Barb. (N. Y.) 521; Mor-
ton V. Ostrom, 33 Barb. (N. Y.) 256; Mar-
tin V. Guindon, 22 Misc. (N. Y.) 141, 48
N. Y. Suppl. 694; Steele v. White, 2 Paige
(N. Y.) 478; Brooklyn Bank v. Waring, 2

Sandf. Ch. (N. Y.) 1.

North Carolina.—Pruden v. Asheboro, etc.,

R. Co., 121 N. C. 509, 28 S. E. 349; James
V. Mathews, 40 N. C. 28; Sutton v. Robeson,
31 N. C. 380.

North Dakota.— Canfield v. Robertson, 8
N: D. 603, 80 N. W. 764.

Ohio.— Emerick v. Armstrong, 1 Ohio 513;
Solar Refining Co. v. Elliott, 15 Ohio Cir.

Ct. 581; Mosby v. Cleveland St. R. Co., 15
Ohio Cir. Ct. 501, 8 Ohio Cir. Dec. 375.

Oregon.—
^ Powell v. Heisler, 16 Oreg. 412,

19 Pac. 109; Wells v. Neff, 14 Oreg. 66, 12
Pac. 88.

Pennsylvania.— Flynn v. Hurlock, 194 Pa,
St. 462, 45 Atl. 312; MacDonald v. Piper,

193 Pa. St. 312, 44 Atl. 455; Fink v. Harris-
burg Farmers' Bank, 178 Pa. St. 154, 35 Atl.

636, 56 Am. St. Rep. 746; Flegal v. Hoover,
156 Pa. St. 276, 27 Atl. 162, 33 Wkly. Notes
Cas. (Pa.) 29; Reeser's Appeal, 100 Pa. St.

79; Sherwood v. Yeomans, 98 Pa. St. 453;
Paist V. Caldwell, 75 Pa. St. 161; Kelly v.

Perseverance Bldg. Assoc, 39 Pa. St. 148;

[V, C, 1]
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indicated.^ Tliej will not be opened merely to inquire into the equities between
the parties.''^

2. Matters Concluded.^''' Numerous authorities hold that compromises regu-

late and settle only such matters and differences as appear clearly to be com-
prehended in them by the intention of the parties ^ and the necessary consequences

In re Worrall, 5 Watts & S. (Pa.) Ill; Heff-

ner v. Sharp, 3 Pa. Super. Ct. 249, 39 Wkly.
Notes Cas. (Pa.) 458.

South Carolina.—•Dickersou v. Smith, 17

S. C. 289; Gibbes v. Greenville, etc., R. Co.,

15 S. C. 224; Durham v. Wadlington, 2

Strobh. Eq. (S. C.) 258.

Tennessee.— Boyd v. Robinson, 93 Tenn. 1,

23 S. W. 72; Evans v. Bell, 15 Lea (Tenn.)

569; Patten v. Conel, 1 Lea (Tenn.) 14;

Andrews v. Andrews, 7 Heisk. (Tenn.)

234; Williams v. Sneed, 3 Coldw. (Tenn.)

533; Summers v. Wilson, 2 Coldw. (Tenn.)

469; Woodward v. Winfrey, 1 Coldw.
(Tenn.) 478; Humphries v. McLoud, 3 Head
(Tenn.) 235; Owen v. Hancock, 1 Head
(Tenn.) 563; Trigg v. Read, 5 Humphr.
(Tenn.) 529, 42 Am. Dec. 447; Palmer v.

Bosley, (Tenn. Ch. 1900) 62 S. W. 195;

Wright V. Durrett, (Tenn. Ch. 1899) 52 S. W.
710; Dillon V. Davis, 3 Tenn. Ch. 386.

Texas.— Pegues v. Haden, 76 Tex. 94, 13

S. W. 171 ; Ellis v. Mills, 28 Tex. 584; Austin

V. Talk, 20 Tex. 164; Dunman r. Hartwell, 9

Tex. 495, 60 Am. Dec. 176; Taylor v. Taylor,

(Tex. Civ. App. 1900) 54 S. W. 1039; Shel-

ton V. Jackson, 20 Tex. Civ. App. 443, 49

S. W. 415; Dignowity v. Elmendorf, (Tex.

Civ. App. 1897) 40 S. W. 1005; Williams
«. Dean, (Tex. Civ. App. 1897) 38 S. W.
1024; Ximenes v. Wilson County, (Tex. Civ.

App. 1896) 36 S. W. 127; Irwin v. Huey,
(Tex. Civ. App. 1893) 23 S. W. 324.

Utah.— White v. Pacific States Sav., etc.,

Co., 21 Utah 23, 59 Pac. 527.

Vermont.— Tupper v. Rider, 61 Vt. 69,

17 AtL 47; Ashley v. Hendee, 56 Vt. 209;
Paris V. Dexter, 15 Vt. 379; Holcomb v.

Stimpson, 8 Vt. 141; Darling v. Hall, 5 Vt.

91.

Virginia.— Gold v. Marshall, 76 Va. 668;
Smith V. Penn, 22 Gratt. (Va.) 402; Shu-
gart V. Thompson, 10 Leigh (Va.) 434;
Moore v. Fitzwater, 2 Rand. (Va.) 442;
Daniel v. Maclin, 6 Munf. (Va.) 61; Pol-

lard V. Patterson, 3 Hen. & M. (Va.) 67.

Washington.— Perkins v. North End
Bank, 17 Wash. 100, 49 Pac. 241.

West Virginia.— Korne v. Korne, 30
W. Va. 1, 3 S. E. 17; Currey v. Lawler, 29
W. Va. Ill, 11 S. E. 897; Calwell v. Caper-

ton, 27 W. Va. 397; Jarrett v. Ludiugton, 9

W. Va. 333.

Wisconsin.— Meinecke v. Sweet, 106 Wis.
21, 81 N. W. 986; Galusha v. Sherman, (Wis.
1900) 81 N. W. 495; Wells v. McGeoeh, 71

Wis. 196, 35 N. W. 769; Zimmer v. Becker,

66 Wis. 527, 29 N. W. 228; Klauber v.

Wright, 52 Wis. 303, 8 N. W. 893 ; Kercheval
I'. Doty, 31 Wis. 476.

[V, C, 1]

United States.— Chicago, etc., R. Co. v.

Clark, 178 U. S. 353, 20 S. Ct. 924, 44 L. ed.

1099; Mackall v. Casilear, 137 U. S. 556, 11

5. Ct. 178, 34 L. ed. 776; Idaho, etc., Land
Imp. Co. V. Bradbury, 132 U. S. 509, 10 S. Ct.

177, 33 L. ed. 433; Merrick v. Giddings, 115

U. S. 300, 6 S. Ct. 65, 29 L. ed. 403; Dakota
County V. Glidden, 113 U. S. 222, 5 S. a.
428, 28 L. ed. 981; Oglesby v. Attrill, 105

U. S. 605, 26 L. ed. 1186; Murphy v. U. S.,

104 U. S. 464, 26 L. ed. 833; Mason v. V. S.,

17 Wall. (U. S.) 67, 21 L. ed. 564; May v.

Le Claire, 11 Wall. (U. S.) 217, 20 L. ed.

50; New Albany v. Burke, 11 Wall. (U. S.)

96, 20 L. ed. 155; Hager v. Thompson, 1

Black (U. S.) 80, 17 L. ed. 41; Kelsey v.

Hobby, 16 Pet. (U. S.) 269, 10 L. ed. 961;
Clarke v. White, 12 Pet. (U. S.) 178, 9 L. ed.

1046; Chicago, etc., R. Co. v. Green, 114

Eed. 676; The Katie M. Hagan, 98 Fed. 995;
Kilgour V. Scott, 86 Fed. 39; Courtright v.

Burnes, 48 Fed. 501 ; Sargent v. Lamed, 2

Curt. (U. S.) 340, 21 Fed. Cas. No. 12,364;
Chapman v. Wilson, 4 Woods (U. S.) 30, 5

Fed. 305.

England.— Pullen v. Ready, 2 Atk. 587,

26 Eng. Reprint 751; Leonard v. Leonard, 2

Ball & B. 171; Davis v. Davis, 13 Ch. D. 861,

49 L. J. Ch. 241, 41 L. T. Rep. N. S. 790,

28 Wkly. Rep. 345 ; Roach v. Trood, 3 Ch. D.
429, 34 L. T. Rep. N. S. 105, 24 Wkly. Rep.

803; Goodman v. Sayers, 2 Jac. & W. 249,

22 Rev. Rep. 112; Peto v. Peto, 13 Jur. 646,

16 Sim. 590, 39 Eng. Ch. 590; Neale v. Neale,

1 Keen 672, 15 Eng. Ch. 672; Naylor v.

Winch, 2 L. J. Ch. O. S. 132, 7 L. J. Ch. 0. S.

6, 1 Sim. & St. 564, 24 Rev. Rep. 227, 1

Eng. Ch. 555; Smith v. Shirley, 44 L. J.

Exch. 29, 32 L. T. Rep. N. S. 234; Cann v.

Cann, 1 P. Wms. 567, 24 Eng. Reprint 520.

Canada.— Mason v. Scott, 20 Grant Ch.

(U. C.) 84.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 66.

65. See infra, VI, B, 1.

66. Jennison v. Stone, 33 Mich. 99; Lewis
V. Cooper, Cooke (Tenn.) 467.

67. As to presumption as to matters in-

cluded see infra, X, A, 2.

68. Cochran v. Cochran, 46 La. Ann. 536,

15 So. 57; Perret v. Keill, 1 Rob. (La.) 307;
Gaylor v. Copes, 4 Woods (U. S.) 158, 16

Fed. 49. And see Deering v. Seohler, (S. D.

1898) 76 N. W. 311.

Conclusiveness as to items not excepted.

—

A settlement evidenced by the execution of

mutual receipts of " one dollar, in full for

all debts, dues, and demands to this date,"
except as to certain specified items, is con-
clusive, in the absence of fraud or mistake
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thereof,^' and do not extend to matters whicli the parties never intended to

include therein,™ although existing at the timeJ' The renunciation which is

made in such agreements to all rights, claims, and pretensions extends only to

what relates to the differences on which the compromise arises ;
'^ and causes of

action or claims arising subsequent to the settlement, except such as were in a

legal sense in the contemplation of the party assenting to the settlement,'^ are not

settled or barred thereby.'^

as to all prior dealings between the parties

not covered by the excepted items. Pratt

V. Castle, 91 Mich. 484, 52 N. W. 52.

69. Hodge v. Leeds, 5 Rob. (La.) 322;
Perret v. Keill, 1 Rob. (La.) 307; Gaylor v.

Copes, 4 Woods (U. S.) 158, 16 Fed. 49. And
see Muirhead v. Ft. Worth City Nat. Bank,
(Tex. Civ. App. 1895) 33 fe. W. 552.

Claims are included, although not specially

mentioned, where it appears that the parties
intended to embrace all matters of difference

between them. Coburn v. Cedar Valley Land,
etc., Co., 138 U. S. 196, 11 S. Ct. 258, 34
L. ed. 876 [affirming 29 Fed. 584]. See also

Clarke v. Jenkins, 3 Rich. Eq. (S. C.) 318.

Inclusion of claims for extra services.—
Where a person is employed at a certain price

per month to work on a farm and his em-
ployment contemplates certain work to be
done by him on Sunday, and he afterward
makes a final settlement without claiming
additional pay for his Sunday work he can-

not then recover for such work. Lowe
11. Marlow, 4 111. App. 420. So if a servant

voluntarily performs extra services and set-

tles with his master under the original con-

tract, making no further claim, he cannot

afterward set up a further claim. East
Tennessee, etc., R. Co. v. McKnight, 15 Lea
(Tenn.) 336.

70. Georgia.— State v. Southwestern R.

Co., 70 Ga. 11. See also Parker v. Fulton

L., etc., Assoc., 46 Ga. 116.

Illinois.— Bassett v. Lawrence, 94 111. App.
591.

Louisiana.— Cochran v. Cochran, 46 La.

Ann. 536, 15 So. 57 ; Phelps v. Hughes, 1 La.

Ann. 320.

Missouri.— Schneider v. Kirkpatrick, 80

Mo. App. 145.

2few York.— Ballard v. Beveridge, 171

N. Y. 194, 63 N. E. 960; Davis Provision Co.

V. Fowler, 163 N. Y. 580, 57 N. E. 1108.

North Carolina.— Lucas v. Carolina Cent.

R. Co., 122 JSr. C. 937, 29 S. E. 414.

Tennessee.— Alexander v. Brummett,
(Tenn. Ch. 1896) 42 S. W. 63; Hayes v.

Lewisburg Bank, (Tenn. Ch. 1897) 39 S. W.
(53.

Wisconsin.— Garvin v. Gates, 73 Wis. 513,

41 N. W. 621.

United States.— New Orleans v. Whitney,

138 U. S. 595, 11 S. Ct. 428, 34 L. ed. 1102

Imodifying 43 Fed. 215].

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 55.

An agreement to sever a demand and com-

promise a part, allowing the residue to stand,

is valid and will be no bar to demands not

actually satisfied or settled. O'Beime v.

Lloyd, 43 N. Y. 248 [affirming 31 N. Y. Super.

Ct. 19].

Demands of which one party had no knowl-
edge.— Brown v. Drake, 28 Nebr. 695, 45

N. W. 47 ; Baker v. Spencer, 47 N. Y. 562.

Items expressly disallowed or excepted.—
Bright V. Coffman, 15 Ind. 371, 77 Am. Dec.

96; Perry v. Erb, 22 Misc. (N. Y.) 6, 48
N. Y. Suppl. 447; U. S. National Bank v.

Looney, 99 Tenn. 278, 42 S. W. 149, 68 Am.
St. Rep. 830, 38 L. R. A. 837; Williams v.

Hitohings, 10 Lea (Tenn.) 326.

71. Nichols V. Scott, 12 Vt. 47.

Assertion that the claim compromised is

the only one.— The compromise of a claim
upon plaintiff's assertion that it is the only
one will not of itself form an equitable de-

fense to another claim, the right to recover

in respect of which is not otherwise eon-

tested. King V. Miller, 22 U. C. C. P. 450.

72. Wallace v. Homestead Co., (Iowa 1902)

90 N. W. 835; Powell v. Burroughs, 54 Pa.
St. 329; Gaylor v. Cope, 4 Woods (U. S.)

158, 16 Fed. 49.

A settlement " in full of an account and
demand sued upon in this action" does not
embrace any matter not embraced in the con-

troversy as disclosed by the pleadings therein.

Bates V. Cobb, 5 Bosw. (N. Y.) 29.

Pasnnent for discontinuance not settlement
of cause of action and plaintiff may bring an-
other action thereon. Terrill v. Deavitt, 73

Vt. 188, 50 Atl. 801.

73. Thorn Wire Hedge Co. v. Washburn &
Moen Mfg. Co., 159 U. S. 423, 16 S. Ct. 94, 40
L. ed. 205.

74. Illinois.—Wickenkamp v. Wickenkamp,
77 111. 92.

Missouri.—• Chapman i\ Kansas Citv, etc.,

R. Co., (Mo. 1898) 48 S. W. 646.

Neio Jersey.— Church of Holy Communion
V. Paterson Extension R. Co., 66 N. J. L.

218, 49 Atl. 1030.

New York.— Smith v. Holland, 61 Barb.
(N. Y.) 333; Nichols v. Tracy, 1 Sandf.
(N. Y.) 278.

Pennsylvania.— Bennet v. Paine, 5 Watts
(Pa.) 259.

United States.— Pickering v. Phillips, 2

Ban. & A. (U. S.) 417, 4 Cliff. (U. S.) 383,

19 Fed. Cas. No. 11,122, 10 Official Gaz. 420.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 59.

Assertion of after-acquired rights.— A and
B, being in litigation with regard to a tract

of land, entered into articles of compromise,
by which it was agreed that B should " have
full possession of the land," reserving to A

[V, C, 2]
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3. Persons Concluded.''^ The parties and those who claim under them with
notice cannot go behind a compromise made in good faith as a settlement of

prior disputes but are bound thereby,'^ as are those who by their acts adopt and
approve and make such agreement their own ; " but such an agreement is not
binding upon those not parties thereto.''

" the one half of a mill site." It was held
that these articles of agreement conveyed to

B no title and did not estop A from assert-

ing any subsequently acquired rights against
B or any purchaser from him. Walton v.

Newsom, 1 Humphr. (Tenn.) 140.

Qlaim for services subsequently rendered.— Where plaintiff sued to recover for serv-

ices rendered at an agreed rate of compen-
sation, and defendant settled the suit by pay-
ing a certain sum, such settlement was not
conclusive as respects the value of plain-

tiff's services thereafter. Briggs v. Smith,
4 Daly (N. Y.) 110.

Damages subsequently accruing from same
cause.—Where a suit brought for damages to
plaintiff's land, caused by the diversion of a
stream of water from its natural channel, is

compromised and discontinued, such settle-

ment is no bar to another suit for damages
subsequently accruing from the same cause.
Wright V. Syracuse B., etc., E. Co., 49 Hun
(N. Y.) 445, 3 N. Y. Suppl. 480, 23 N. Y.
St. 78.

75. As to efiect of compiomise on lien of
attorney see Attorney and Client, VI, H, 3

[4 Cyc. 1019].

76. Iowa.— Stewart v. Chadwick, 8 Iowa
463.

Michigan.— Bowen v. Lockwood, 26 Mich.
441.

Missouri.— Murphy v. Smith, 86 Mo. 333.

Ohio.— Eells v. Shea, 20 Ohio Cir. Ct. 527,
11 Ohio Cir. Dec. 304.

Tennessee.—^Reynolds v. Brandon, 12 Heisk.
(Tenn.) 731.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 69.

Binding on administrators and heirs of
parties.^ Jones v. Tallant, 90 Cal. 386, 27
Pac. 305; Bowen v. Lockwood, 26 Mich. 441;
Lewis V. American L. Ins. Co., 7 Mo. App.
112; Solar Refining Co. v. Elliott, 15 Ohio
Cir. Ct. 581.

Persons taking subject to equities of orig-

inal i)arties.—Where an award of arbitrators
has been made, a compromise of the claim
before the time to appeal from the award has
expired will be enforced, as against a third
party, who, after the award had matured
into a judgment, had the same marked to

him, as he took it subject to the equities be-

tween the original parties. Baldwin v. Jef-

fries, 2 Del. Co. (Pa.) 221.

77. An heir not named in the will who
accepts the settlement made by the lega-

tees rather than contest the will is bound

by the terms of settlement and the pro-

bate of the will in accordance therewith.

Wilkins c. Hukill, 115 Mich. 594, 73 N. W.
898.

[V. C, S]

Husband approving of settlement by wife.—A compromise and settlement by a mar-
ried woman whereby she agreed with » bank
which had suspended business to accept a
specified sum in cash and notes in full set-

tlement of all indebtedness by reason of a de-

posit of money which was her separate prop-
erty is binding on both the husband and wife,

where he advised and approved of the set-

tlement, although he did not sign it. Robbins
V. Island City Sav. Bank, 3 Tex. App. Civ.
Cas. § 247.

Wife bound by husband's settlement.— De-
fendant was employed as agent to carry on a
drug store. Afterward, on settlement, an al-

lowance for clerk hire claimed by defendant
was disputed by his principal, and defendant
finally consented to a reduction of his claim,

in order that he might continue the business.

It was held that the wife of defendant, who
had given a, mortgage on her separate prop-
erty to secure the performance of a contract
by the husband, was bound by such settle-

ment, although there was no express pro-

vision for the hiring of a clerk at the ex-

pense of the petitioners. Tupper v. Eider,

61 Vt. 69, 17 Atl. 47.

Cannot adopt in part only.— One not a
party to a compromise cannot adopt such
part of it as is favorable to him and reject

that part which makes against him. Hiland
v. U. S., 20 Ct. CI. 410.

78. Georgia.— Seabrook v. Brady, 47 Ga.
650.

Indiana.— Whisnand v. Small, 65 Ind. 120.

Louisiana.— Clinton, etc., E. Co. v. Lee,

22 La. Ann. 287.

Ohio.— Eells 1). Shea, 20 Ohio Cir. Ct. 527,

11 Ohio Cir. Dec. 304.

Vermont.— Vermont, etc., R. Co. v. Ver-
mont Cent. R. Co., 34 Vt. 1.

England.— Heasman v. Pearse, 29 L. T.

Rep. 'N. S. 171.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 69; and supra, II, B.

Action by subsequent owner of land for

damage for flowing.— A parol agreement for

settlement of past and future damages oc-

casioned by the Howing of land for mill pur-

poses, accompanied by a payment of the

gross sum, will not bar a subsequent owner

of the land flowed from maintaining an ac-

tion for damages. Snow v. Moses, 53 Me. 546.

Compromise with some of several defend-

ants.— Where a decree is rendered against

several defendants a compromise by the com-

plainant with a part will not release the

other defendants. Molyneaux v. Marsh, 1

Woods (U. S.) 452, 17 Fed. Cas. No. 9,703.

One not a party to a suit by actual or con-

structive service of process, although named
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VI. Impeachment.
A. Opening' and Correcting'— l. In General. Equity has jurisdiction to

open, reform, and correct a compromise and settlement upon the showing of

proper grounds for such relief.''^

2. Pleading and Proof. The party to a settlement who seeks to reopen the
same must distinctly allege his grounds therefor,"* and must prove the existence

of the same by clear and convincing evidence.^*'

B. Vacating or Setting Aside ^^— l. Grounds— a. In General. Agree-
ments of compromise may be impeached for any cause sufficient in equity to

invalidate a contract.^

b. Duress. Duress if proved is sufficient to relieve a party from the effect of
a compromise which is procured by such means.^ To establish duress, however,

in the pleadings, is not affected by a com-
promise and settlement of the controversy.
Oldhams v. Jones, 5 B. Mon. (Ky.) 458.

79. Hall V. Clagett, 2 Md. Ch. 151 ; Spur-
lock V. Brown, 91 Tenn. 261, 91 S. W. 241

;

Lang V. Ingalls Zinc Co., (Tenn. Ch. 1898)
49 S. W. 288; Graham v. Guinn, (Tenn. Ch.
1897) 43 S. W. 749; Dunbar v. Miller, 1

Brock. (U. S.) 85, 7 Fed. Cas. No. 4,130.

As to reformation of instruments generally
see Reformation ci' Instruments.

Corrected as against sureties after death
of principal.— Where a bill in equity wag
brought to impeach a settlement of accounts
for fraud or mistake, it was held that a mis-

take in such settlement might be corrected

as against the sureties of one of the parties,

notwithstanding the death and insolvency of

their principal. Lee v. Eeed, 4 Dana (Ky.)

109.

A mistake in a settlement of a suit pend-
ing in court, before it is entered of record
and made the judgment of the court, is al-

ways open to investigation and correction,

and if it vitiates, the settlement as a whole
should not be made the judgment of the

court at all. State v. Southwestern R. Co.,

66 Ga. 403.

80. Langdon v. Roane, 6 Ala. 518, 41 Am.
Dec. 78; Kronenberger v. Binz, 56 Mo. 121;

Currey v. Lawler, 29 W. Va. Ill, 11 S. E.

897; Calwell v. Caperton, 27 W. Va. 397;

Mahnke v. Neale, 23 W. Va. 57 ; Parkersburg
Nat. Bank v. A Is, 5 W. Va. 50. See also

Wright V. Wilson, 60 Ga. 614.

Befoimation must be asked for in com-
plaint.—^ Where plaintiff executed an agree-

ment " in settlement of all matters of differ-

ence " between herself and defendant, a. naked

averment of mistake, without seeking a ref-

ormation of the contract, cannot avoid the

defense created by the agreement, and such

reformation should be asked for in the com-

plaint, and not by reply to an answer set-

ting up the settlement. Mason v. Mason, 102

Ind. 38, 26 N. E. 124 [dting King v. Enter-

prise Ins. Co., 45 Ind. 431.

81. Langdon v. Roane, 6 Ala. 518, 41 Am.
Dec. 60; Nevian v. New Albany Ice Co., 24

Ky. L. Rep. 400, 68 S. W. 647; Calwell v.

Caperton, 27 W. Va. 397; Mahnke v. Neale,

23 W. Va. 57; Chicago, etc., R. Co. v. Green,
114 Fed. 676.

Necessity for showing mistake and data
for correction.— A party who seeks to open
a settlement of accounts on the ground of

mistake assumes the burden of proving dis-

tinctly wherein the mistake consisted and
of furnishing the data by which it may be
corrected. Chubbuck v. Vernam, 42 N. Y.
432.

82. As to cancellation of instruments gen-
erally see Cancbij>ation of Instbttments [6
Cyc. 282].

83. Cleere v. Cleere, 82 Ala. 581, 3 So.

107, 60 Am. Rep. 750.

As to incapacity of party to contract see

supra, II, A.
84. Alabama.— Hartford F. Ins. Co. v.

Kirkpatriek, 111 Ala. 456, 20 So. 651.

Georgia.— Swint v. Carr, 76 Ga. 322, 2 Am.
St. Rep. 44; Bass v. Bass, 73 Ga. 134.

Illinois.— Overstreet v. Dunlap, 56 111. App.
486.

loica.— King v. Williams, 65 Iowa 167, 21
N. W. 502.

Louisiana.— Adle v. Prudhomme, 16 La.
Ann. 343.

Massachusetts.— Morse v. Woodworth, 155
Mass. 233, 29 N. E. 525 ; Poss v. Hildreth, 10

Allen (Mass.) 572.

Michigan.—Boydan v. Haberstumpf, (Mich.

1901) 88 N. W. 386; Weiser v. Welch, 112

Mich. 134, 70 N. W. 438; Chittock v. Chit-

tock, 101 Mich. 367, 59 N. W. 655; Vyne v.

Glenn, 41 Mich. 112, 1 N. W. 997; Briggs v.

Withey, 24 Mich. 136; Mayhew v. Phoenix
Ins. Co., 23 Mich. 105; Gates v. Shutts, 7

Mich. 127.

Nebraska.— David City First Nat. Bank
V. Sargent, (Nebr. 1902) 91 N. W. 595; Boat-
right V. Enewold, 49 Nebr. 254, 68 N. W. 472;
Home F. Ins. Co. v. Bredehoft, 49 Nebr. 152,

68 N. W. 400.

New Hampshire.— Burnham v. Spooner, 10

N. H. 532; Alexander v. Pierce, 10 N. H.
494.

Pennsylvania.— Union Nat. Bank v. Der-
sham, 4 Pennyp. (Pa.) 487, 15 Wkly. Notes
Cas. (Pa.) 541; Williams v. Dresher, 14

Wkly. Notes Cas. (Pa.) 211, 17 Phila. (Pa.)

231, 41 Leg. Int. (Fa.) 5.

[VI, B, 1, b]
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the evidence must show facts reasonably adequate to overcome the will of the

party making the compromise.^^

e. Error or Mistake — (i) Of Fact— (a) In General. A mistake or

ignorance of facts is a proper subject of relief only where it constitutes a mate-

rial ingredient in the contract of the parties and disappoints their intentions by a

mutual error,^ or where it is inconsistent with good faith and proceeds from a

violation of the obligations which are imposed by law upon the conscience of

either party.^ But when such party is equally innocent, and there is no conceal-

ment of facts which the other party has a right to know, and no surprise or

imposition, the mistake or ignorance, whether mutual or unilateral, is treated as

laying no foundation for interference.^^

Rhode Island.—^ Anthony v. Boyd, 15 R. I.

495, 8 Atl. 701, 10 Atl. 657.

Tennessee.—Lvnn v. Beattv, 2 Baxt. (Tenn.)

475; Roth v. Holmes, (Tenn. Ch. 1899) 52
S. W. 699; Barrow v. Southern Bldg., etc.,

Assoc, (Tenn. Ch. 1898) 48 S. W. 736; Mil-
nor V. People's Bldg., etc., Assoc, (Tenn. Ch.
1898) 48 S. W. 732.

Teaias.— Obert v. Landa, 59 Tex. 475 ; Shel-

ton V. Jackson, 20 Tex. Civ. App. 443, 49
S. W. 415; Alexander v. S. A. Trufant Com-
mission Co., (Tex. Civ. App. 1895) 34 S. W.
182; Landa v. Obert, 5 Tex. Civ. App. 620,
25 S. W. 342.

Vermont.— Hoyt v. Dewev, 50 Vt. 465.

United States.— Mason i. U. S., 17 Wall.
(U. S.) 67, 21 L. ed. 564; Lowndes v. The
Ernest M. Munn, 61 Fed. 694.

England.— Scott v. Scott, 11 Ir. Eq. 487.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 21.

85. Behl r. Schuett, 104 Wis. 76, 80 N. W.
73. See also Galusha v. Sherman, 105 Wis.
263, 81 N. W. 495, 47 L. R. A. 417.

Duress not inferred.— A settlement made
without duress will not be set aside, and from
an unmeaning phrase in the order upon which
settlement was made duress will not be in-

ferred. Ritchie v. Cherest, 8 111. App. 534.

For evidence held insufficient to show
duress see the following cases:

Iowa.— King v. Williams, 65 Iowa 167, 21

N. W. 502.

Michigan.— Mayhew v. Phoenix Ins. Co.,

23 Mich. 105.

Nebraska.— Boatright v. Enewold, 49 Nebr.
254, 68 N. W. 472.

Pennsylvania.— Williams v. Dresher, 14
Wkly. Notes Cas. (Pa.) 211, 17 Phila. (Pa.)

231, 41 Leg. Int. (Pa.) 5.

Texas.— Shelton v. Jackson, 20 Tex. Civ.

App. 443, 49 S. W. 415; Alexander v. S. A.
Trufant Commission Co., (Tex. Civ. App.
1895) 34 S. W. 182.

86. A compromise made under a mistake
or in ignorance of a material fact is voidable
and relievable.

Connecticut.-— Newell v. Smith, 53 Conn.
72, 3 Atl. 074.

Illinois.— Aultman v. Graham, 29 111. App.
77.

Indiana.— Peter t: Wright, 6 Ind. 183.

Kentucky.— Underwood v. Brockman, 4
Dana (Ky.) 309, 29 Am. Dee. 407; Liggett

[VI,' B, 1, b]

V. Ashley, 5 Litt. (Ky.) 178; Anderson il.

Bacon, 1 A. K. Marsh. (Ky.) 48.

Louisiana.— Packard v. Ober, 26 La. Ann.
424; Adle v. Prudhomme, 16 La. Ann. 343;
Le Blanc v. Bertant, 16 La. Ann. 294; Rob-
ertson V. WilcoXj 3 La. Ann. 94.

Maryland.— Hall v. Clagett, 2 Md. Ch. 151.

Mississippi.— Nabours v. Cocke, 24 Miss.

44.

New BampsMre.— Wiswall v. Harriman,
62 N. H. 671.

Tennessee.— Spurlock v. Brown, 91 Tenn.
241, 18 S. W. 868.

Virginia.— Epes v. Williams, 89 Va. 794,

17 S. E. 235; Ross v. McLauchlau, 7 Gratt.

(Va.) 86; Mosby v. Leeds, 3 Call (Va.) 439.

Wisconsin.— Meinecke v. Sweet, 106 Wis.
21, 81 N. W. 986 [folloicing De Voin v. De
Voin, 76 Wis. 66, 44 N. W. 839].

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 25.

The fact must be material to the contract,
essential to its character, and an efficient

cause of its making, and if the compromise is

not materially affected thereby it will not
constitute ground for relief. Wilson v. Fris-

bie, 57 Ga. 269; Thompson v. Currier, 70
N. H. 259, 47 Atl. 76; Currie v. Steele, 2

Sandf. (N. Y.) 542; Trigg v. Read, 5 Humphr.
(Tenu.) 529, 42 Am. Dec 447. The courts

will not correct upon a mistake alone unless

such as will form a basis of equitable relief

(Smith V. Paris, 53 Mo. 274), and the party
seeking relief must show that, with the mis-

take corrected, he is entitled to a more fa-

vorable result tlian that fixed by the settle-

ment (Hughes V. Smith, 7 Ky. L. Rep. 40).

A settlement will not be opened for clerical

errors which had no influence on the result.

Wilson V. Frisbie, 57 Ga. 269.

87. Trigg r. Read, 5 Humphr. (Tenn.) 529,

42 Am. Dec 447; Graham «. Guinn, (Tenu.

Ch. 1897) 43 S. W. 749.

88. Per Turley, J., in Trigg v. Read, 5

Humphr. (Tenn.) 529, 42 Am. Dec 447
[quoting Story Eq. Jur. § 151]. See also

Fuller V. Puller, 23 Fla. 236, 2 So. 426;

Soper V. Atlantic Mut. F. & M. Ins. Co., 120

Mass. 267; Durham v. Wadlington, 2 Strobh.

Eq. (S. C.) 258; Blackmer v. Wright, 12 Vt.

377.

Error in calculation.— If two parties hav-
ing, or supposing that they have, claims upon
each other, agree to compromise those claims,
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(b) ConGealment of Foists. Although fraudulent and unfair concealment of

facts inaj' constitute a ground for relief against a compromise,^^ yet every omis-

sion to communicate facts although material is not necessarily fraudulent ;
* and

the mere failure of a party, voluntarily and unasked, to put the other in posses-

sion of all the facts within his own knowledge bearing upon the transaction is not

such concealment where he does nothing to mislead." To constitute a non-dis-

closure a fraudulent concealment the party must have known or have had cause

to presume that his adversary was ignorant of the facts, and the suppression must
as a rule have been intentional.'^

and thereupon make a settlement of their
matters in dispute, and they act at the time
in good faith, stand on an equal footing, and
have equal means of knowledge as to the
facts, the settlement is binding; and it is

not enough to invalidate it that one of the
parties made an error in the calculation of

the items of his tlaim. Brooks v. Hall, 36
Kan. 697, 14 Fac. 236. See, however, Adle v.

Prudhomme, 16 La. Ann. 343, holding that

a mistake in calculation is groimd for setting

aside a compromise.
Mistake as to extent of injuries.— Where

one whose horse has been injured by a train

of cars compromises with the railroad com-
pany and accepts a certain sum in settle-

ment of his claim the mere fact that he un-

derestimated the extent of the horse's in-

juries cannot annul the settlement so as to

entitle him to recover an additional sum.
Louisville, etc., R. Co. i). King, 12 Ky. L. Rep.
637.

Recovery of property given under mistake.
— If during a controversy a chattel be given

up by way of compromise it cannot be after-

ward recovered in an action of trover on the

ground that it was given up by mistake.

Jones V. Fulwood, 12 Ga. 121.

89. Alabama.— Cleere v. Cleere, 82 Ala.

581, 3 So. 107, 60 Am. Rep. 750.

Iowa.— Howard v. McMillen, 101 Iowa 453,

70 N. W. 623.

Kentucky.— Ve^^er v. Aiken, 2 Bush (Ky.)

251; Mills v. Lee, 6 T. B. Mon. (Ky.) 91,

17 Am. Dec. 118.

New York.— Feeter v. Weber, 78 N. Y. 334

;

Stewart v. Ahrenfeldt, 4 Den. (N. Y.) 189.

England.— Leonard v. Leonard, 2 Ball & B.

171; Brooke v. Mostyn, 33 Beav. 457, 2 De G.

J. & S. 373, 10 Jur. N. S. 1114, 34 L. J. Ch.

65, 11 L. T. Rep. N. S. 392, 13 Wkly. Rep.

1115, 67 Eng. Ch. 292.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 26.

90. Cowan v. Sapp, 81 Ala. 525, 8 So. 212;

Pepper v. Aiken, 2 Bush (Ky.) 251.

Failure to give information which might

have been acquired.— Where a beneficiary, in

negotiating with her trustees for a settlement,

renounces all confidence in them and acts ex-

clusively on the advice of her own personal

friends "and advisers, specially selected by her

to make investigations and counsel her, a con-

tract of compromise entered into between her

and the trustees, who during the investiga-

tion acted in good faith and disclosed every-

thing within their knowledge, will not be set

asids on the ground that the trustees did not
impart all the knowledge which they might
have acquired by diligent and skilful search.

Colton V. Stanford, 82 Cal. 351, 23 Fac. 16,

16 Am. St. Rep. 137.

91. Mills V. Lee, 6 T. B. Mon. (Ky.) 91, 17

Am. Dee. 118; McMichael v. Kilmer, 76 N. Y.

36 [reversing 12 Hun (N. Y.) 336]; Hen-
nessy v. Bacon, 137 U. S. 78, 11 S. Ct. 17,

34 L. ed. 605 [ajfirmmg 35 Fed. 174] ; Chap-
man V. Wilson, 4 Woods (U. S.) 30, 3 Fed.
305.

Failure of debtor to disclose financial con-
dition.— In arranging a compromise between
them the debtor and creditor have the right

to use each his own skill, foresight, and
knowledge, and such compromise may not
be assailed on the ground that the debtor
omitted to disclose his financial condition.

Where he is not questioned in regard thereto

and does nothing to mislead he is not bound
to make any such disclosure. Graham v.

Meyer, 99 N. Y. 611, 1 N. E. 143 [affirming

33 Hun (N. Y.) 489].

Party not bound to state defects in his de-

fense.— A settlement of a suit for a penalty
pending appeal from a judgment for plain-

tift', by defendant agreeing to pay the costs

and plaintiff remitting the penalty, is not

invalidated by the fact that plaintiff did not

inform defendant that the statute giving the

penalty was repealed after judgment, nor is

it invalid as in fraud of the right of defend-

ant's attorney to recover his costs, there

being no judgment on which he had a lien.

Shank v. Shoemaker, 18 N. Y. 489.

92. Cowan v. Sapp, 81 Ala. 525, 8 So. 212

[citinii Jorden v. Pickett, 78 Ala. 331]

;

Grounn v. Abat, 7 La. 17.

Concealment avoiding settlement although

not fraudulent.— Where a secretary of an
association collected, retained, and paid out

moneys of the association in direct violation

of the by-laws, which required the moneys to

be paid to the treasurer and paid out on his

order, and thereafter made a settlement with
the association on his own report, knowing,
but not imparting, to the association facts in

regard to certain bills paid by him which
were doubtful claims against the association,

the settlement as to such bills may be
avoided, even though no fraud was practised.

North Nebraska Fair, etc., Assoc, v. Box, 57
Nebr. 302, 77 N. W. 770.

Where there is no such relation of trust or

ronfidence between the parties as imposes
upon one an obligation to give full informa-

[VI, B, 1, e. (I), (B)]
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(c) Effect of Opportunity For Information. A fair compromise will be sus-

tained by the courts^ notwithstanding errors of law or mistake of facts of whicli the

party complaining could by reasonable diligence have informed himself." Equal
opportunities for information, although not availed of, make such a compromise
as conclusive as actual information.°* This has been held to be the rule even in

the case of false statements by one party as to matters equally open to the knowl-

edge or inquiry of the other, where the parties sustain no fiduciary relation to

each other.^'

(ii) Of La w. A voluntary compromise and settlement of doubtful claims will

not be disturbed or set aside merely because of a mistake as to the law,'* unless it

appears that the opposite party was in some way instrumental in producing the

result.*' It has been held, however, that relief will be granted against a com-

tion to the other the latter cannot proceed
blindly, omitting all inquiry and examination,
and then complain that the other did not vol-

unteer to give the information he had.
Cleaveland v. Richardson, 132 U. S. 318, 10

S. Ct. 100, 33 L. ed. 384.

93. Smith v. Paris, 53 Mo. 274.

94. Alabama,— Carlisle v. Barker, 57 Ala.
267 ; Motley v. Motley, 45 Ala. 555.

CaUfornia.— Otto v. Long, 127 Cal. 471, 59
Pac. 895.

Georgia.— Pattison v. Albany Bldg., etc.,

Assoc, 63 Ga. 373.

Michigan.— Harrison v. Dewey, 46 Mich.
173, 9 N. W. 152.

Vermont.— Judd v. Blake, 14 Vt. 410.

United States.— Hennessy v. Bacon, 137
U. S. 78, 11 S. Ct. 17, 34 L. ed. 605; Hager
V. Thompson, 1 Black (U. S.) 80, 17 L. ed.

41.

EngUmd.— Pullen v. Ready, 2 Atk. 587, 26
Eng. Reprint 751; Bainbrigge v. Moss, 3 Jur.
M. S. 58.

Sec 10 Cent. Dig. tit. " Compromise and
Settlement," § 27.

If the error or ignorance resulted from the
gross negligence of complainant he is not en-
titled to relief. Foot v. Foot, 1 Root (Conn.)
308; Keough v. Foreman, 33 La. Ann. 1434.

95. Massachusetts Mut. L. Ins. Co. v.

Hayes, 21 111. App. 258; Durkee v. String-
ham, 8 Wis. 1.

As to character of false representations
which will invalidate see infra, VI, B, 1, d,

(n), (B).

Party bound with knowledge.— A compro-
mise cannot be set aside as having been pro-
cured by false representations, where the false

representations were as to matters of law or
as to facts which the party was bound to
know. Dunn v. Commonwealth Ins. Co., 3
Flipp. (U. S.) 379, 8 Fed. Cas. No. 4,174, 3
Ins. L. J. 031.

96. Alabama.— Georgia Home Ins. Co. v.

Warten, 113 Ala. 479, 22 So. 288, 59 Am. St.
Rep. 129; Bell v. Lawrence, 51 Ala. 160.

Oeorgia.— City Electric R. Co. v. Floyd
County, 115 Ga. 655, 42 S. E. 45; Bass v.

Bass, 72 Ga. 134; Spriggs v. Bromblett, 54
Ga. 348 ; Morris v. Munroe, 30 Ga. 630.

/Kinois.— Stover v. Mitchell, 45 111. 213;
Siegel V. Schueck, 67 111. App. 296; I'ercy «.

[VI. B, 1, e, (i), (o)]

Hollister, 66 III. App. 594 ; Gilek v. Stock, 33
111. App. 147.

Indiana.— Bennett i\ Ford, 47 Ind. 264.

Kentucky.— Titus v. Rochester German
Ins. Co., 97 Ky. 567, 17 Ky. L. Rep. 385, 31
S. W. 127, 53 Am. St. Rep. 426, 28 L. R. A.
478; Breckinridge v. Waters, 4 Dana (Ky.)
620; Underwood v. Brockraan, 4 Dana (Ky.)
309, 29 Am. Dec. 407 ; Kennedy v. Campbell,
Litt. Sel. Cas. (Ky.) 41; Pisher v. Kay, 2
Bibb (Ky.) 434.

Louisiana.— Antoine f. Smith, 40 La. Ann.
560, 4 So. 321; Adle v. Prudhomme, 16 La.
Ann. 343; Millaudon v. Worsley, 6 Rob. (ua.)
274.

Mississippi.— Nabours v. Cooke, 24 'i/Gaa.

44.

Missouri.— Reisenleiter v. Evangelische Lu-
therische Gnaden Kirehe, 29 Mo. App. 291.

Wew Tpi-k.— Ludington v. Miller, 38 N. Y.
Super. Ct. 478.

Pennsylvania.— Gormly v. Gormly, 130 Pa.
St. 467, 18 Atl. 727.

Tennessee.— Spurloek v. Brown, 91 Tenn.
241, IS S. W. 868; Trigg i\ Read, 5 Humphr.
(Tenn.) 529, 42 Am. Dec. 447.

England.— Heald v. Walls, 39 L. J. Ch.

217, 21 L. T. Rep. N. S. 705, 18 Wkly. Rep.
398; Marshall v. CoUett, 1 Y. & C. Exch.
232.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 31.

Principal affected by knowledge of agent.— Widow and other kin of an intestate

agreed, by advice of their law agent, to com-
promise their respective claims by taking
equal shares. The widow, after receiving

her share, brought an action to rescind the

agreement on the groimd of ignorance of her
legal rights and the erroneous advice of her
law agent. It was held that, although the
fair inference was that oLe was ignorant of
her legal rights, yet as there was no proof
of fraud on the part of the agent she was
bound by his acts and aifected by the knowl-
edge which he was presumed to have of her
rights. Stewart v. Stewart, 6 CI. & F. 911,

7 Eng. Reprint 940, Macl. & R. 401, 9 Eng.
Reprint 147.

97. Kennedy v. Campbell, Litt. Sel. Cas.
(Ky.) 41; Spurloek v. Brown, 91 Tenn. 241,
18 S. W. 868 ; Warren v. Williamson, 8 Baxt.
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promise not made merely under the impression that the law is doubtful and
uncertain with a view of bringing peace, but made under an entire and thorough
mistake of law,'^ as for instance where the agreement is made in ignorance of the
existence of a right or title.^^

(hi) Mistake as to Expect of Compromise. A party to a contract of
compromise cannot avoid it on the ground that he had a mistaken conception of
its effect.^ It has been held, however, that it is in the discretion of the court to

relieve parties from agreements relating to the prosecution or discontinuance of a
pending action, if not too late to place them in statu quo, where it appears that

either has inadvertently, unadvisedly, or improvidently entered into an agree-

ment which will take the case out of the due and ordinary course of proceeding
in the action, and in so doing work to his prejudice.'*

d. Fraud— (i) In Oeneral. An agreement of compromise is, if procured

(Tenn.) 427; Trigg v. Read, 5 Humphr.
(Tenn.) 529, 42 Am. Dec. 447.

Fraudulent misrepresentation as to rights.— " It is true that the ignorance relied upon
is an ignorance of law rather than of facts,

and that this is not always, or perhaps gen-
erally, and when standing alone, available as
a ground of relief against an executed con-

tract, no matter how inequitable it may be.

On this point the decisions of the courts of

this country, as well as the English courts,

are by no means uniform, but, in our opinion,

the weight of authority and the decisions of

this court would now forbid that a party,

who, with full knowledge of the ignorance of

the other contracting party, has not only en-

couraged that ignorance, and made it the

more dense by his own false and fraudulent
misrepresentations, but has willfully deceived

and led that other into a mistaken concep-

tion of his legal rights, should shield himself

behind the general doctrine that a mere mis-
take of law affords no ground for relief.

This view seems to be upheld by many, if

not all, of the modern text writers, who are

recognized as authority on the question."

Titus V. Rochester Grerinan Ins. Co., 97 Ky.
567, 570, 17 Ky. L. Rep. 385, 31 S. W. 127,

53 Am. St. Rep. 426, 28 L. R. A. 478.

98. Jones v. Munroe, 32 Ga. 181; Peter
V. Wright, 6 Ind. 183; Underwood v. Brock-
man, 4 Dana (Ky.) 309, 29 Am. Dec. 407;
Baddlev v. Oliver, 1 Cr. & M. 219, 1 Dowl.
P. C. 398, 2 L. J. Exch. 76, 3 Tyrw. 145;

Harvey v. Cooke, 6 L. J. Ch. 0. S. 84, 4

Russ. 34, 4 Eng. Ch. 34; Lansdown v. Lans-
down, Mosely 364, 25 Eng. Reprint 441 ; Bing-

ham V. Bingham, 1 Ves. "126, 27 Eng. Reprint

934; Story Eq. Jur. § i:!l.

A compromise made by a guardian of a

baseless claim against his wards, under a
mistake as to his legal liability, should not

be enforced against the wards or guardian.

Underwood v. Brockman, 4 Dana (Ky.) 309,

29 Am. Dee. 407.

If a party, ignorant of a plain and settled

principle of law, is induced to yield a por-

tion of his indisputable right, equity will re-

lieve; but where the title is disputable and
he enters into a compromise no relief will

be given. Naylor v. Winch, 2 L. J. Ch. 0. S.

132, 7 L. J. Ch. 0. S. 6, 1 Sim. & St. 555, 24
Rev. Rep. 227, 1 Eng. Ch. 555.

99. Trigg u. Read, 5 Humphr. (Tenn.) 529,

42 Am. Dec. 447; Cann v. Cann, 1 P. Wms.
567, 24 Eng. Reprint 520; Stockley v. Stock-

ley, 1 Ves. & B. 23, 12 Rev. Rep. 184.

In such a case the mistake mav be deemed
a mistake of fact as well as of law. Trigg v.

Read, 5 Humphr. (Tenn.) 529, 42 Am. Dec.

447. And see Story Eq. Jur. §§ 122, 130.

1. Miller v. Chippewa County, 58 Wis. 630,

17 N. W. 535; Jenner v. .Jenner, 2 De G. P.

& J. 359, 6 Jur. N. S. 314, 30 L. J. Ch. 201,
3 L. T. Rep. N. S. 488, 9 Wkly. Rep. 109, 63
Eng. Ch. 280.

Mistake as to effect of deed.— By a volun-
tary deed two sisters and their brothers di-

rected annual payments to be made during
their respective lives for the benefit of an-

other brother, his wife, and children. The
payments were made during the life of the

brother. Upon his death the two sisters

claimed to be relieved from the deed, upon
the ground that they believed that the pro-

vision was for the life of the brother only.

The court refused to grant any relief. Bent-
ley V. Mackay, 8 Jur. N. S. 1001, 7 L. T. Rep.
>f. S. 143, 10 Wkly. Rep. 873.

2. Van Nuys v. Titsworth, 57 Hun (N. Y.)

5, 10 N. Y. Suppl. 507, 32 N. Y. St. 737, where
it was held that where plaintiff unadvisedly
entered into an agreement for the settlement
of matters in controversy for the sole pur-
pose of escaping the injurious effects to his
health which would be caused by protracted
litigation, and it immediately thereafter ap-
peared that such settlement would result in

a series of future onerous litigation, it was
within the discretion of the court, if not too
late to place the parties in statu quo, to set

aside the agreement and subsequent stipula-
tions made in pursuance thereof.

It is not necessary in such case to show
fraud, deceit, mutual mistake, or undue in-

fluence. Barry v. New York Mut. L. Ins. Co.,

53 N. Y. 536; Van Nuys v. Titsworth, 57
Hun (N. Y.) 5, 10 N. Y. Suppl. 507, 32 N. Y.
St. 737 [citing Becker v. Lament, 13 How.
Pr. (N. Y.) 23].

[VI, B, 1. d. (I)]
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bj fraud, invalid and may be avoided on such ground,^ except where the party
injured knew of the facts at the time.*

(ii) False Mepmessntations— (a) In General. False representations

inducing the making of a compromise will constitute a good defense to, or ground
for, impeaching the same.'

3. Alabama.—^McKewan i. Woodstock Iron
Co., 8.3 Ala. 286, 3 So. 314; Cleere v. Cleere,

82 Ala. 581, 3 So. 107, 60 Am. Rep. 750.

Colorado.— Collins v. McClurg, 1 Colo.

App. 348, 29 Pac. 299.

Georgia.— Bass v. Bass. 73 Ga. 134.

Illinois.— Murray v. Carlin, 67 111. 286;
Coyne v. Avery, 91 111. App. 347 [affirmed in

189 111. 378, 59 N. E. 788].
Indiana.— Home Ins. Co. v. Howard, 111

Ind. 544, 13 N. E. 103; Peter ;;. Wright, 6
Ind. 183; Spahr v. Hollingshead, 8 Blackf.
(Ind.) 415.

Iowa.— Springfield Engine, etc., Co. v. Van
Brunt, 77 Iowa 82, 41 N. W. 578 ; Mitchell v.

Doi.ahey, 62 Iowa 376, 17 N. W. 641; Mills
County V. Burlington, etc., E. Co., 47 Iowa
66; Dyer v. Jessup, 11 Iowa 118.

Kentucky.— Titus v. Koehester German
Ins. Co., 97 Ky. 567, 17 Ky. L. Rep. 385, 31
S. W. 127, 53 Am. St. Rep. 426, 28 L. E. A.
478; Hahn v. Hart, 12 B. Mon. (Ky.) 426;
Fox V. Miller, 7 B. Mon. (Ky.) 125; Under-
wood V. Brockman, 4 Dana (Ky.) 309, 29
Am. Rep. 407; Home Ben. Soc. v. Muehl, 22
Ky. L. Rep. 1264, 60 S, W. 371, 22 Ky. L.
Rep. 1378, 59 S. W. 520.

Louisiana.— Packard v. Ober, 26 La. Ann.
424; Adle v. Proudhomme, 16 La. Ann. 343;
Jamison v. Ludlow, 3 La. Ann. 492.

Maine.— Frankfort Bank v. Johnson, 24
Me. 490.

Massachusetts.— Snailham v. Isherwood,
151 Mass. 317, 23 N. E. 1135; Foss v. Hil-
dreth, 10 Allen (Mass.) 76.

Missouri.— Evans v. Evans, (Mo. 1899) 52
S. W. 12; Morgan v. Jov, 121 Mo. 677, 26
S. W. 670; Stephens v. Spiers, 25 Mo. 386.

Ts/e'brasha.— North Nebraska Fair, etc., As-
soc. V. Box, 57 Nebr. 302, 77 N. W. 770 ; Home
F. Ins. Co. V. Bredehoft, 49 Nebr. 152, 68
N. W. 400.

Vew York.— Newman v. Curiel, 75 Hun
(N. Y.) 31, 26 N. Y. Suppl. 977, 58 N. Y. St.

174; Stewart v. Ahrenfehlt, 4 Den. (N. Y.)
189; l-Iall v. Perkins, 3 Wend. (N. Y.) 626.
Sorth Carolina.— Barnaweli v. Threadgill,

56 N. C. 50.

Ohio.— Kezartee v. Cartmell, 31 Ohio St.
522.

Oregon.—-Faloonio v. Larsen, 31 Oreg. 137,
48 Fac. 703, 37 L. R. A. 254.

Rhode Island.— Anthony v. Boyd, 15 R. I.

495, 8 Atl. 701, 10 Atl. 657.

South Carolina.— Du Pont v. Du Bos, 52
S. C. 244, 29 S. E. 665; Diekerson v. Smith,
17 S, C. 289.

South Dakota.— Kirby v. Berguin, 15 S. D.
444, 90 N. W. S56.

Tennessee.— Ross v. Seaver, (Tenn. Ch.
1899) 52 S. W. 903.
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Texas.— Ellis v. Mills, 28 Tex. 584.

Virqinia.— Francis v. Cline, 96 Va. 201, 31

S. E.'lO.

Wisconsin.— Kercheval v. Doty, 31 Wis.
476 ; Courtney v. McGavock, 23 W'is. 619.

United States.— Oglesby i'. Attrill, 105

U. S. 605, 26 L. ed. 1186; Gladish v. Pennsyl-
vania Co., 107 Fed. 61, 46 C. C. A. 150; St.

Louis, etc., R. Co. v. Clark, 51 Fed. 483, 2

C. C. A. 331; Magoric v. Little, 23 Blatchf.

(U. S.) 399, 25 Fed. 627.

England.— Brooke v. Mostyn, 33 Beav. 457,
2 De G. J. & S. 373, 10 Jur. N. S. 1114, 34
L. J. Ch. 65, 11 L. T. Rep. N. S. 392, 13 Wkly.
Rep. 1115, 67 Eng. Ch. 292; Stainton v. Car-
ron Co., 10 Jur. N. S. 783, 30 L. J. Ch. 713, 4
L. T. Rep. N. S. 659, 12 Wkly. Rep. 1120;
Trigge v. Lavallee, 9 Jur. N. S. 261, 8 L. T.

Rep. N. S. 154, 15 Moore P. C. 270, 1 New
Rep. 454, 11 Wkly. Rep. 404, 15 Eng. Re-
print 497; Gordon v. Gordon, 3 Swanst. 400,
19 Rev. Rep. 230; Gossain v. Gossain, 8
Wkly. Rep. 196.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 19.

Fraud invalidates preliminary agreement
intended as basis for settlement.— Where a
settlement between plaintiff and defendant
has been procured by defendant's fraud he
cannot retain the benefit of a preliminary
agreement merely intended as a basis for the
settlement, but the whole settlement will be
set aside. Snailham v. Isherwood, 151 Mass.
317, 23 N. E. 1135.

A suspicion of the want of good faith is

not sufficient to justify a decree setting aside,

upon the ground of fraud, a compromise, es-

pecially where the party to be affected by
such decree has become incapable from im-

pairment of intellect to present his side of

the question. Hoffman v. Overbey, 137 U. S.

465, 11 S. Ct. 157, 34 L. ed. 754. See also

Anthonv v. Boyd, 15 R. I. 495, 8 Atl. 701,

10 Atl." 657.

It is the duty of the court when a settle-

ment is sought to be avoided for fraud to

explain to the jury what they can consider
in determining the question and what will

constitute such fraud as will authorize a
rescission. Lewless v. Detroit, etc., R. Co.,

65 Mich. 292, 32 N. W. 790. See also

Stearns v. Johnson, 17 Minn. 142.

4. McCoy V. Quigley, 55 Iowa 315, 7 N. W.
633; Lee v. Timken, 85 Hun (N. Y.) 309, 32
N. Y. Suppl. 1064, 66 N. Y. St. 417.

5. Alabama.— Cleere v. Cleere, 82 Ala. 581,

3 So. 107, 60 Am. Rep. 750.
Illinois.— May v. Magee, 66 111. 112; Wol-

sey V. Price, 98 111. App. 503; Davis v. GUr-
ney, 38 111. App. 520.

Indiana.— Olvey v. Jackson, 106 Ind. 286,
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(b) Character of Representations Which Will Invalidate.^ To constitute a
ground of impeachment it must appear that the representations were false ' as to

a material matter,^ that the maker knew them to be false,^ that thej were made
for the purpose of inducing and did induce the other party to make the contract.""

that the latter had the right to rely upon the same," and that he was ignorant of

4 N. E. 149; McLean v. U. S. Equitable L.
Aasur. Soc, 100 Ind. 127, 50 Am. Kep. 779;
Worley v. Moore, 77 Ind. 567.

Iowa.— Johnson v. Chicago, etc., R. Co.,

107 Iowa 1, 77 N. W. 476.

Kentucky.— Jones v. Chappell, 5 T. B.
Mon. (Ky.) 422.

Michigan.— Headley v. Hackley, 50 Mich.
43, 14 N. W. 693 ; Hanold ». Bacon, 36 Mich.
1; Converse v. Blumrich, 14 Mich. 109, 90
Am. Dec. 230.

New York.— Crans v. Hunter, 28 N. Y. 38

;

King V. Leighton, 22 Hun (N. Y.) 419 laf-

firmed in 100 N. Y. 386, 3 N. E. 594] ; White-
side V. Hyman, 10 Hun (N. Y.) 218; Spence
V. Baldwin, 59 How. Pr. (N. Y.) 375.

Pennsylvania.— Hoge v. Hoge, 1 Watts
(Pa.) 163, 26 Am. Dee. 52.

South Carolina.— Dickerson v. Smith, 17

S. C. 289.

Texas.— Baggs v. Hale, 25 Tex. Civ. App.
309, 61 S. W. 525.

Vermont.— Town v. Waldo, 62 Vt. 118, 20
Atl. 325.

Wisconsin.— Wells v. McGeoch, 71 Wis.
196, 35 N. W. 769.

United States.— Mentzer v. Armour, 5 Mc-
Crary (U. S.) 617, 18 Fed. 373; Dunn v.

Commonwealth Ins. Co., 1 Flipp. (U. S.) 379,

8 Fed. Cas. No. 4,174, 3 Ins. L. J. 631.

See 10 Cent. I)ig. tit. " Compromise and
Settlement," § 23.

A family settlement obtained by misrep-
resentation as to the value of the estate is

invalid. Hewitt v. Crane, 6 N. J. Eq. 159.

False and fraudulent representations to

attorney of complainant.—• Evidence by the
attorney of complainant that he was induced
by fraud and the suppression of the truth by
defendant to agree to the compromise and to

advise its acceptance, and that he would not
have agreed to or recommended it had it not
been for the representations made by defend-

ant is sufficient to warrant setting the com-
promise aside; and it need not be shown by
complainant himself that he would not have
accepted it if he had known the truth, as

the fraud practised on the attorney was in

fact and in law a fraud practised on com-
plainant. Ross V. Seaver, (Tenn. Ch. 1899)
52 S. W. 903.

6. See, generally, Feaud.
7. Johnson v. Chicago, etc., R. Co., 107

Iowa 1, 77 N. W. 476.
8. American Ins. Co. v. Crawford, 7 111.

App. 29.

9. Alabama.— Lehman v. Bibb, 55 Ala.

411.

Illinois.— St. Louis, etc., R. Co. v. Rice,

85 HI. 406; Walker v. Hough, 59 111. 375.

Iowa.— Johnson v. Chicago, etc., R. Co.,

107 Iowa 1, 77 N. W. 476.

[34]

Kentucky.— Titus v. Rochester German Ins.

Co., 97 Ky. 567, 17 Ky. L. Rep. 385, 31 S. W.
127, 53 Am. St. Rep. 426, 28 L. R. A. 478.
Michigan.— Headley v. Hackley, 50 Mich.

43, 14 N. W. 693.

New York.— Compare Berry v. American
Cent. Ins. Co., 132 N. Y. 49, 30 N. E. 254, 43
N. Y. St. 400, 28 Am. St. Rep. 548, holding
that a compromise of a claim will be set
aside for fraud, where it was procured by
false representations, although the party
making them acted in good faith.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 23.

A representation by a physician to plaintiff

in good faith and without intention to in-

fluence as to the extent of injuries for which
the latter executed a compromise will not
invalidate the contract if otherwise free from
fraud, although such representation turned
out to be false. Louisville, etc., R. Co. v.

Carter, 23 Ky. L. Rep. 2017, 66 S. W. 508.

Principal's knowledge of falsity of repre-
sentation.—- Where an insolvent husband,
knowing his wife to be dead, and that he
had thereby become entitled to a beneficial

interest in her estate, which considerably
changes his financial standing, permitted an
attorney whom he and his wife had employed,
but who purported to act for the wife, to

compromise and purchase a judgment against
him, on representations as to the wife's good
health, etc.— the agent not knowing her to be
dead at the time •— such husband is charge-
able with the fraud, and hence the judgment
continued a lien against his property. Van
Campen v. Bruns, 54 N. Y. App. Div. 86, 66
N. Y. Suppl. 344.

10. Colton V. Stanford, 82 Cal. 351, 23
Pae. 16, 16 Am. St. Rep. 137; May v. Magee,
C6 111. 112; Johnson v. Chicago, etc., R. Co.,

107 Iowa 1, 77 N. W. 476; Meguiar v. Fesler,

19 Ky. L. Rep. 1126, 42 S. W. 920. Compare
Strong r. Strong, 102 N. Y. 69, 5 N. E. 799,

holding that it was not essential to a recovery

to show that the alleged fraudulent repre-

sentations were the exclusive cause inducing
plaintiff to assent to the settlement; that if

she would not have made it except for the

representations there was such a reliance

thereon as entitled her to maintain the action.

Representations must be relied on.— Hart-
ford F. Ins. Co. V. Kirkpatrick, 111 Ala. 456,
20 So. 651; Louisville, etc., R. Co. v. Carter,

23 Ky. L. Rep. 2017, 66 S. W. 508.

11. American Ins. Co. v. Crawford, 7 111.

App. 29 [citing Tuck v. Downing, 76 111. 71:
Banta v. Palmer, 47 111. 99].

Expression of opinion,^ Whether a plain-
tiff can get no more or is likely to recover
no more by an action at law for loss of her
property than is offered to her in settlement,

[VI, B, 1, d, (II), (b)]
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the truth.*^ In the absence of such a showing on the part of complainant the
agreement is binding.

e. Illegality. A contract of compromise may be set aside where it is against

public policy,'' is of an immoral character,'* or is in settlement of an illegal

transaction.''

f. Necessitous Circumstances. A compromise agreement will not as a rule be
set aside merely on the ground that a party was induced to enter into it on account
of his necessitous circumstances and the pressure of pecuniary difficulty.'*

g. Undue Influence. Where it appears that a party to a compromise was
ignorant and liable to imposition, acted without legal advice, and was unduly
influenced to make such compromise to his disadvantage, this may constitute

ground for setting aside the contract."

h. Usurious Claims. Where a usurious debt or claim has been settled after

although made in the form of a positive rep-

resentation, is after all but the mere expres-

sion of opinion and is not a representation

upon which the party has a right to rely.

American Ins. Co. v. Crawford, 7 111. App.
29. And see as to effect of expression of

opinion as distinct from misrepresentation
Franklin Ins. Co. v. Villeneuve, 25 Tex. Civ.

App. 356, 60 S. W. 1014; Ft. Worth City
Nat. Bank v. Hunter, 129 U. S. 557, 9 S. Ct.

346, 32 L. ed. 752; Chapman v. Wilson, 4
Woods (U. S.) 30, 5 Fed. 305.

12. Meguiar v. Fesler, 19 Ky. 1120, 42
S. W. 920; Quinlan v. Keiser, 66 Mo. 603
[reversing 2 Mo. App. 597] ; Ordway v. Con-
tinental Ins. Co., 35 Mo. App. 426. See also

Graham v. Meyer, 99 N. Y. 611, 1 N. E. 143.

Knowledge of falsity.—'A party cannot
avoid a contract of settlement on the ground
of fraudulent representations if he did not
believe them or knew that they were false

when they were made. Webb v. Harris, 1

Tex. App. Civ. Cas. § 1289. So where fraud
has been committed by misrepresentation and
false statements, and the aggrieved party,
with knowledge of the facts constituting the
fraud, makes a compromise of the matter,
the compromise should be held valid in law,

although the party committing the fraud
may reiterate such misrepresentations and
false statements, and aiBrm and reaflBrm his
integrity in the matter, in order to effect

the compromise, and the aggrieved party may
thereby be induced to make the compromise.
Adams v. Sage, 28 N. Y. 103.

13. Wilson V. Bozeman, 48 Ala. 71

;

Moher v. O'Grady, 4 L. R. Ir. 54.

14. Wheeler v. Wheeler, 15 Ky. L. Eep.
539, holding, however, that the fact that it

was agreed that the case should stand on the
docket for the time being, in order to pre-

vent plaintiff's creditors from learning of
the compromise and intercepting the money
he was to receive, was not of such an im-
moral character as to vitiate the whole pro-
ceeding.

A contract to settle an action of criminal
conversation is not founded on an immoral
consideration. Phillips v. Pullen, 50 N. J. L.

439, 14 Atl. 222.

15. Fort Edward v. Fish, 156 N. Y. 363,
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50 N. E. 973 (compromise by village oflScers

of illegal claim against village) ; Evering-
Lam V. Meighan, 55 Wis. 354, 13 N. W. 269
(gambling grain contract).

Allowance of account f>,. liruor sold on
credit.— An account for liquor sold on credit

by a tavern-keeper being void by statute,

the allowance of it, in a settlement of ac-

counts, is no bar to an action. Driesbach v.

Keller, 2 Pa. St. 77.

16. Springfield, etc., R. Co. v. Allen, 46
Ark. 217; Gage v. Parmelee, 87 111. 329;
Hackley v. Headley, 45 Mich. 569, 8 N. W.
511 [distrnguishing Vyne v. Glenn, 41 Mich.
112, 1 N. W. 997]; Craig v. Bradley, 26
Mich. 353; French v. Shoemaker, 14 Wall.
(U. S.) 314, 20 L. ed. 852; V. S. v. Child,

12 Wall. (U. S.) 232, 20 L. ed. 360.

17. Flimimerfelt v. Flummerfelt, 51 N. J.

Eq. 432, 26 Atl. 857 ; Perea v. Barela, 6 N. M.
239, 27 Pac. 507; Ellis v. Barker, L. R. 7 Ch.

104, 25 L. T. Rep. N. S. 688; Hoghton v.

Hoghton, 15 Beav. 278, 17 Jur. 99, 21 L. J.

Ch. 482; Dunnage v. White, 1 Swanst. 137,

1 Wils. C. P. 67, 18 Rev. Rep. 33.

In determining whether unconscionable ad-
vantage was taken of one party by the other,

in the negotiation of a compromise between
them the question must be considered not in

the light of subsequent events, but upon the

circumstances existing at the time of the

negotiation and execution of the contract,

and if it appears in view of these circum-

stances that no advantage was taken the

contract will not be set aside (Colton v.

Stanford, 82 Cal. 351, 23 Pac. 16, 16 Am.
St. Rep. 137; Wood v. Isom, 68 Ga. 417;
Hotehkiss v. Dickson, 2 Bligh 304, 4 Eng.
Reprint 340), even though brought about by
the use of influence, provided such influence

was not for the benefit of the party exerting

it (Ingwaldson v. Skrivseth, 7 N. D. 388,

75 N". W. 772).

Influence of scriptural injunction.— A com-
promise whereby one parts with land claimed

in good faith by another may be valid, al-

though the party relinquishing the land did

so solely because guided by the scriptural in-

junction to give up property rather than to

go to law, no fraud, deceit, or concealment
being practised. Wood v. Isom, 68 Ga. 417.
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full opportunity of examination, the transaction will not be opened and the set-

tlement avoided merely on the ground of the usury .^*

2. Return of Benefit or Consideration— a. In General. "Where a party to a

compromise desires to set aside or avoid the same and be remitted to his original

rights, he must place the other party in statu quo by returning or tendering the

return of whatever has been received by him under such compromise,^' if of any
value,^ and so far as possible any right lost by the other party in consequence

thereof,^' and should in his pleadings allege the fact of such return or tender.^

This rule obtains, even though the contract was induced by the fraud or false

18. Adams v. MeKenzie, 18 Ala. 698; Pat-
tlson V. Albany Bldg., etc., Assoc, 63 Ga.
373.

19. Arhajthsas.— Harkey v. Mechanics, etc.,

Ins. Co., 62 Ark. 274 35 S. W. 230, 54
Am. St. Rep. 295.

California.— Dunn v. Long Beach Land,
etc., Co., 114 Cal. 605, 46 Pac. 607; Hellings

V. Heydenfeldt, 107 Cal. 577, 40 Pac. 1026.

Georgia.— Western, etc., Co. v. Burke, 97

Ga. 560, 25 S. E. 498 ifolloimng East Tennes-

see, etc., R. Co. V. Hayes, 83 Ga. 558, 10 S. E.

350 J ! See also Butler v. Richmond, etc.,

R. Co., 88 Ga. 594, 15 S. E. 668.

Illinois.— Moriarty v. Slafferan, 89 111.

528; Warren v. Tyler, 81 111. 15; Carroll v.

Holmes, 24 111. App. 453; Schermerhorn v.

Cassem, 9 111. App. 156.

Indiana.— Home Ins. Co. v. McRichards,

121 Ind. 121, 22 N. E. 875; Home Ins. Co. v.

Howard, HI Ind. 544, 13 N. E. 103.

Kansas.—Anderson v. Canter, 10 Kan. App.

167, 63 Pac. 285.

Kentucky.— Cunningham v. Belknap, 22

liy. L. Rep. 1580, 60 S. W. 837 ; Huffaker v.

Jones, 13 Ky. L. Rep. 432.

Maryland.— Western Bank v. Kyle, 6 Gill

(Md.) 343.

Massachusetts.— Moore v. Massachusetts

Ben. Assoc, 165 Mass. 517, 43 N. E. 298;

Drohan v. Lake Shore, etc., R. Co., 162 Mass.

435, 38 N. E. 1116; Brown v. Hartford F. Ins.

Co., 117 Mass. 479.

Michigan.— Canton Bridge Co. v. Eaton

Rapids, 113 Mich. 328, 71 N. W. 635; Galvin

V. O'Brien, 96 Mich. 483, 56 N. W. 85 ; Pang-

born V. Continental Ins. Co., 67 Mich. 683,

35 N. W. 814; Hart v. Gould, 62 Mich. 262,

28 N. W. 831; Headley v. Hackley, 50 Mich.

43, 14 N. W. 693 ; Walsh v. Sisson, 49 Mich.

423, 13 N. W. 802; Crippen v. Hope, 38 Mich.

.344; Jewett v. Petit, 4 Mich. 508.

Mississippi.— Coxwell v. Prince, (Miss.

1896) 19 So. 237.

Missouri.— Evans v. Evans, (Mo. 1899) 52

S. W. 12; Alexander v. Grand Ave. R. Co.,

54 Mo. App. 66.

New Bampshire.— Thompson v. Currier,

70 N. H. 259, 47 Atl. 76; Burnham v.

epooner, 10 N. H. 532.

New rorS;.— Harbeck v. Pupin, 145 N. Y.

70, 39 N. E. 722, 64 N. Y. St. 528 [affirmmg

13 Hun (N. Y.) 1, 25 N. Y. Suppl. 952, 56

N. Y. St. 67] ; Strong v. Strong, 102 N. Y.

611, 5 N. E. 799; Graham v. Meyer, 99 N. Y.

611, 1 N. E. 143 [affirming 33 Hun (N. Y.)

489] ; Gould v. CajTiga County Nat. Bank,
86 N. Y. 75 [affirming 21 Hun (N. Y.) 293]

;

McMichael v. Kilmer, 76 N. Y. 36; Cobb v.

Hatfield, 46 N. Y. 533; Doyle v. New York,
ttc, R. Co., 66 N. Y. App. Div. 398, 72 N. Y.
Suppl. 936 ; Martin v. Adams, 81 Hun (N. Y.)

9, 30 N. Y. Suppl. 523 ; Newman v. Stuckey,
57 Hun (N. Y.) 589, 10 N. Y. Suppl. 760;
Magee v. Badger, 30 Barb. (N. Y.) 246;
Davidson v. Sumner, 57 N. Y. Super. Ct. 29,

5 N. Y. Suppl. 12; Ludington v. Miller, 38
N. Y. Super. Ct. 478.

Oregon.— Wells v. Neff, 14 Oreg. 66, 12

Pac 84, 88.

PermsyVoania.— See Arthurs v. Bridge-

water Gas Co., 171 Pa. St. 532, 33 Atl. 88.

Teooas.— Stewart v. Houston, etc, R. Co.,

62 Tex. 246 ; Ellis v. Mills, 28 Tex. 584.

Fermon*.— Town v. Waldo, 62 Vt. 118, 20
Atl. 325.

Wisconsin.— Reid v. Hibbard, 6 Wis. 175.

United States.— McLean v. Clapp, 141

U. S. 429, 12 S. Ct. 29, 35 L. ed. 804; Van-
dervelden v. Chicago, etc., R. Co., 61 Fed. 54.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 81.

The tender must be without qualifications

or conditions. East Tennessee, etc., R. Co. ;;.

Hayes, 83 Ga. 558, 10 S. E. 350; Gould v.

Cayuga County Nat. Bank, 86 N. Y. 75.

Time for tender.— Where a settlement of

a pending suit is obtained from plaintiff by
duress, a tender back of the money received

is in time if made before defendant has by a
proper plea set up the settlement as a de-

fense. Weiser v. Welch, 112 Mich. 134, 70

M. W. 438.

20. Gould V. Cayuga County Nat. Bank,
86 N. Y. 75 ; Cobb v. Hatfield, 46 N. Y. 533.

Unnecessary where nothing substantial

passed.— It is no objection to the setting

aside of a compromise that the parties can-

not now be placed in statu quo, unless it

appears that something substantial passed
from such party in the compromise. Alves
V. Henderson, 16 B. Mon. (Ky.) 131. See
also Cook V. Sherman, 4 McCrary (U. S.)

20, 20 Fed. 167.

21. Graham v. Meyer, 99 N. Y. 611, 1

N. E. 143 [affirming 33 Hun (N. Y.) 489].

Tender of all advantages given.— A party
seeking to repudiate a settlement must tender
all the advantages it may have given him.
Wells V. NeflF, 14 Oreg. 66, 12 Pac. 84, 88.

32. New York Home Ben. Soc v. Muehl,
22 Ky. L. Rep. 1264, 60 S. W. 371.
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representations of tlie other party,^ or was made under a mistake of fact ** or as

to the law ;^ and until this is done the settlement will constitute a good defense.^^

By electing to retain the property, a party must be held to be bound by the

settlement.^

b. When Unnecessary. A return or tender of the amount received under a

settlement is not necessary, where plaintiff is entitled to retain the benefits

received thereunder either by virtue of such settlement,^ or of defendant's

original liability,^ or where the payment was a gratuity or related to a part only

of the cause of action.^ An offer to return is also unnecessary if the judgment
asked for will accomplish that result.^^

e. Retaining Benefit and Suing For Damages. One injured by a fraudu-

lent compromise may, instead of restoring the benefit received and suing at law
or in equity to rescind and for equitable relief, retain what he has received and sue

whoever may be liable for the consequences of the deceit, by which the com-
promise was obtained, and recover whatever damages resulted therefrom.^

23. Harkey v. Mechanics, etc., Ins. Co., 62
Ark. 274, 35 S. W. 230, 54 Am. St. Rep. 295;
Western, etc., R. Co. v. Burke, 97 Ga. 560,
25 S. E. 498; East Tennessee, etc., R. Co. v.

Hayes, 83 Ga. 558, 10 S. E. 350 ; Cunningham
V. Belknap, 22 Ky. L. Rep. 1580, 60 S. W.
837.

24. Huffaker v. Jones, 13 Ky. L. Rep. 432.

25. Ludington v. Miller, 38 N. Y. Super.
Ct. 478.

26. Harkey v. Mechanics, etc., Ins. Co., 62
Ark. 274, 35 S. W. 230, 54 Am. St. Rep. 295;
Home Ins. Co. v. Howard, 111 Ind. 544, 13
N. E. 103; Brown v. Hartford F. Ins. Co.,

117 Mass. 479; Vandervelden v. Chicago, etc.,

R. Co., 61 Fed. 54.

27. Hart v. Gould, 62 Mich. 262, 28 N. W.
831; Coxwell v. Prince, (Miss. 1896) 19 So.

237; Grabenheimer v. Blum, 63 Tex. 369.

Estoppel or waiver by enjoying benefits.

—

Where one has enjoyed the benefits of a com-
promise agreement he cannot thereafter re-

pudiate it.

Louisiwna,.— Stewart v. Haas, 23 La. Ann.
783.

Michigan.— Wales v. Newbould, 9 Mich.
45.

New York.— Steinway v. Steinway, 24
N. Y. App. Div. 104, 48 N. Y. Suppl. 1046.

Tennessee.— Star Sav., etc., Assoc, v.

Woods, 100 Tenu. 121, 42 S. W. 872.
Wisconsin.— Reid v. Hibbard, 6 Wis. 175.

Right to rescind lost by subsequent act.

—

If a party makes a compromise in ignorance
of facts, and after the facts are known re-

ceives without objection the balance due him
by the compromise, he thereby waives the
lights he might otherwise have had. Bryant
V. Proctor, 14 B. Mon. (Ky.) 451.

28. O'Brien v. Chicago, etc., R. Co., 89
Iowa 644, 57 N. W. 425.

Express agreement as to right to sue for

balance.— An indorsee of a, note agreed to

take secured notes in compromise of an in-

dorser's liability, the indorsee to have the

right, if the compromise notes were not paid

when due, to sue the indorser for the balance

remaining due on the original notes after

applying thereon partial payments made on

[VI, B, 2. a]

the compromise notes and the proceeds of the
security accompanying the latter. It was
held that the compromise notes not having
been paid when due the indorsee did not
waive his right to sue on the original notes
by failing to tender back the compromise
notes or the security given therefor. Hum-
phreys V. Cincinnati Third Nat. Bank, 75

Fed. 852, 43 U. S. App. 698, 21 C. C. A.
538.

29. O'Brien v. Chicago, etc., R. Co., 89
Iowa 644, 57 N. W. 425; Evans v. Evans,
(Mo. 1899) 52 S. W. 12. See also Burnham
V. Spooner, 10 N. H. 532.

Where amount due in any event.—Restora-
tion is not necessary where the money re-

ceived by the party was due him in any event
and if returned could be recovered back.

Howard v. McMillen, 101 Iowa 453, 70 N. W.
623; McClung v. Lyster, 3 Greene (Iowa)
182 ; Pierce v. Wood, 23 N. H. 519. See also

Star Ace. Co. v. Sibley, 57 111. App. 315.

30. Mullen v. Old Colony R. Co., 127 Mass.
86, 34 Am. Rep. 349. See also O'Brien v.

Chicago, etc., R. Co., 89 Iowa 644, 57 N. W.
425; Chicago, etc., R. Co. v. Doyle, 18 Kan.
58; Bliss V. New York Cent., etc., R. Co., 160

Mass. 447, 36 N. E. 65, 39 Am. St. Rep. 504

;

O'Donnell v. Clinton, 145 Mass. 461, 14 N. B.

747.

31. O'Brien v. Chicago, etc., R. Co., 89

Iowa 644, 57 N. W. 425 ; Kley v. Healy, 127

N. Y. 555, 28 N. E. 593, 40 N. Y. St. 215;

Allerton v. Allerton, 50 N. Y. 670.

32. Home Ins. Co. v. Howard, 111 Ind.

547, 13 N. E. 103; Page v. Wells, 37 Mich.

415; Strong v. Strong, 102 N. Y. 69, 5 N. E.
^

799 ; Ballard v. Beveridge, 6 N. Y. App. Div.

'

349, 39 N. Y. Suppl. 566; Grabenheimer v.

Blum, 63 Tex. 369.

Measure of damages.— When a creditor

sues to recover damages for fraud, retaining

what he has received in the compromise about

which the fraud was practised, he thereby

aifirms the compromise and the damages
which he is entitled to recover is the amount
he would have received had no fraudulent

concealment been made. Grabenheimer v.

Blum, 63 Tex. 369.
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3. Parties. A settlement cannot be impeached in an action to which all the
parties to the agreement are not parties.^

^
4. Pleading and Proof. Where it is sought to set aside or avoid a compro-

mise the pleadings for that purpose, whether bill, petition, plea, answer, or replj,
must specifically set forth the fraud, mistake, or other ground relied upon,^ and
such allegations must be clearly and fully proved.^'

C._ Laches. The rule that a party injured or defrauded is bound to
exercise^ diligence and to make no avoidable delay in complaining applies to
proceedings to correct or set aside contracts of compromise and settlement.^"
Courts do not encourage the overturning of settlements voluntarily made
and long acquiesced in.^ Such acquiescence may be taken as an election to

33. Hannibal First Nat. Bank v. North
Missouri Coal, etc., Co., 86 Mo. 125.

34. Alabama.— McKewan v. Woodstock
Iron Co., 83 Ala. 286, 3 So. 314; Bell v. Law-
rence, 51 Ala. 160.

Illinois.— Jackson v. Miner, 101 III. 550.
See also May v. Magee, 66 111. 112.
Iowa.— Johnson v. Chicago, etc., R. Co.,

107 Iowa 1, 77 N. W. 476.
Texas.— Williams v. Dean, (Tex. Civ. App.

1897) 38 S. W. 1024.

Washington.— Perkins v. North End Bank,
17 Wash. 100, 49 Pac. 241.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 75.

Necessity for specific prayer to set aside.

—

In proceedings to set aside a settlement be-
cause of alleged fraud where facts are stated
entitling plaintiff to such relief, and there ia

a general prayer for judgment and other
proper relief, a bill, petition, or complaint
will be sufficient, even though it does not
contain a specific prayer that the settlement
be set aside. Mcintosh v. Zaring, 150 Ind.

588, 49 N. E. 164.

35. Alabama.— McKewan v. Woodstock
Iron Co., 83 Ala. 286, 3 So. 314; Bell v. Law-
rence, 51 Ala. 160; Langdon v. Roane, 6 Ala.

518, 41 Am. St. Rep. 60.

Kentucky.—Addyston Pipe, ete., Co. v.

Copple, 94 Ky. 292, 15 Ky. L. Rep. 129, 22

S. W. 323; Honore v. Colmesnil, 1 J. J.

Marsh. (Ky.) 506; Cunningham v. Belknap,

22 Ky. L. Rep. 1580, 60 S. W. 837.

Louisiana.— Keough v. Foreman, 33 La.

Ann. 1434; Long v. Robinson, 5 La. Ann.
627.

Maryland.— B.all v. Clagett, 2 Md. Ch. 151.

Massachusetts.— Curley v. Harris, 11 Al-

len (Mass.) 112.

Nebraska.— Omaha Home F. Ins. Co. v.

Bredehoft, 49 Nebr. 152, 68 N. W. 400.

New Yorfc.—Chubbuck v. Vernam, 42 N. Y.

432.

Pennsylvania.— MacDonald v. Piper, 193

Pa. St. 312, 44 Atl. 455; Cummins v. Hurl-

butt, 92 Pa. St. 165 ; Emmons v. Stahlnecker,

11 Pa. St. 366.

South Carolina.— Barton v. Dunlap, 2 Mill

(S. C.) 140.

reajos.— Landa v. Obert, 5 Tex. Civ. App.

620, 25 S. W. 342.

West Yvrgima.—Curry v. Lawler, 29

W. Va. Ill, 11 S. E. 897; Calwell v. Caper-
ton, 27 W. Va. 397.

United States.— Thorn Wire Hedge Co. v.

Washburn, etc., Mfg. Co., 159 U. S. 423, 16
S. Ct. 94, 41 L. ed. 205; Mason v. U. S., 17
Wall. (U. S.) 67, 21 L. ed. 564; Chicago,
etc., R. Co. V. Green, 114 Fed. 676; The
Katie M. Hagan, 98 Fed. 995.

Canada.— Rowe v. Grand Trunk R. Co., 16
U. C. C. P. 500.

36. California.— Colton v. Stanford, 82
Gal. 351, 23 Pac. 16, 16 Am. St. Rep. 137.

Michigan.— Northrup v. Gray, 122 Mich.
700, 81 JSf. W. 961; Rayl v. Hammond, 100
Mich. 140, 58 N. W. 654; Lewless v. Detroit,
etc., R. Co., 65 Mich. 292, 32 N. W. 790;
Stewart v. Milliken, 30 Mich. 503.
New York.— Strong v. Strong, 102 N. Y.

69, 5 N. E. 799; Schiffer v. Dietz, 83 N. Y.
300.

Pennsylvania.—Emmons v. Stahlnecker, 11
Pa. St. 366; Barton v. Wells, 5 Whart. (Pa.)
225; Randel v. Ely, 3 Brewst. (Pa.) 270.

Tennessee.— Boyd v. Robinson, 93 Tenn. 1,

23 S. W. 72; Patton v. Cone, 1 Lea (Tenn.)

14; Graham v. Guinn, (Tenn. Ch. 1897) 43
S. W. 749.

United States.— Thorn Wire Hedge Co. v.

Washburn, etc., Mfg. Co., 159 U. S. 423, 16

S. Ct. 94, 40 L. ed. 205 ; Hoflfman v. Overbey,
137 U. S. 465, 11 S. Ct. 157, 34 L. ed. 754;
New Albany v. Burke, 11 Wall. (U. S.) 96,

20 L. ed. 155; Chapman v. Wilson, 4 Woods
(U. S.) 30, 5 Fed. 305; Sweeney v. U. S., 5

Ct. CI. 285.

See 10 Cent. Dig. tit. " Compromise and
Settlement," §§ 74, 79.

Delay of three days immaterial.— Where
the adverse party upon rescission is entitled

only to a refunding of money, and no action
or right is otherwise involved, a delay of only
three days, even with the fullest knowledge,
would be immaterial, as bearing upon the

question of acquiescence or of waiver of fraud.
Michigan Cent. R. Co. v. Dunham, 30 Mich.
1?8.

37. Illinois.— Groenendyke v. Coffeen, 109
111. 325.

Indiana.— Valentine v. Wysor, 123 Ind. 47,

23 N. E. 1076, 7 L. R. A. 788.

Kansas.— Yeamans v. James, 29 Kan. 373.

New Jersey.— Swayze v. Swayze, 37 N. J.

Eq. 180.

[VI, C]
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affirm,^ and will be a ground for refusal to open the settlement except upon the
clearest and most satisfactory evidence.^'

VII. Rescission or abandonment by parties.

The parties to a compromise agreement may by mutual consent rescind or
abandon it, and where this is done it is not binding, and the parties are restored
to the position occupied before such compromise.*^

VIII. PERFORMANCE OR BREACH OF AGREEMENT.

A. Necessity of Performance. One relying on a contract of compromise
and settlement calling for the performance by him of certain acts must show a

performance of the conditions imposed upon him by such agreement*^ or he

South Carolina.— Fraser v. Hext, 2
Strobh. Eq. (S. C.) 250.

Wisconsin.— Keroheval v. Doty, 31 Wis.
476.

See 10 Cent. Dig. tit. " Compromise and
Settlement," §§ 74, 79.

38. Strong v. Strong, 102 N. Y. 69, 5 N. E.

799; Johnston v. Furnier, 69 Pa. St. 449;
The Deer, 10 Ben. (U. S.) 628, 7 Fed. Cas.

No. 3,738; Head v. Godlee, Johns. 536, 6 Jur.

N. S. 499, 8 Wkly. Rep. 147, 29 L. J. Ch. 633.

39. Indiana.— Proctor v. Heaton, 114 Ind.

250, 15 N. E. 21.

Kansas.—-Yeamans v. James, 29 Kan. 373.

Kentucky.— Honore v. Colmesnil, 1 J. J.

Marsh. (Ky.) 506; Mason v. Byars, 24 Ky.
L. Rep. 344, 68 S. W. 444.

Louisiana.— Keough v. Foreman, 33 La.
Ann. 1434.

Massachusetts.—Farnam v. Brooks, 9 Pick.

(Mass.) 212.

Missouri.— Mateer v. Missouri Pae. R. Co.,

105 Mo. 320, 16 S. W. 839.

Pennsylvania.— Barber v. Benner, 5 Pa.
Dist. 63, 17 Pa. Co. Ct. 376.

Virginia.— Epes v. Williams, (Va. 1897)
27 S. E. 427; Ross v. McLauchlan, 7 Gratt.
(Va.) 86.

Wisconsin.— Kercheval v. Doty, 31 Wis.
476.

United States.— Mayer v. Foulkrod, 4
Wash. (U. S.) 503, 16 Fed. Cas. No. 9,342;
Chapman v. Wilson, 4 Woods (U. S.) 30, 5
Fed. 305.

See 10 Cent. Dig. tit. " Compromise and
Settlement," §§ 74, 79.

Any delay which is not reasonably neces-
sary under the circumstances is fatal. Lew-
less V. Detroit, etc., R. Co., 65 Mich. 292, 32
N. W. 790; Turner v. Collins, L. R. 7 Ch.
329, 25 L. T. Rep. N. S. 374.

40. Perry v. Little Rock, etc., R. Co., 44
Ark. 383; Flegel v. Hoover, 156 Pa. St. 276,
27 Atl. 162; Spence v. Spence, 4 Watts (Pa.)

165; Andrews v. Winkler, 27 Tex. 170.

Consent to rescind need not be expressed
as an agreement. If either party without
right claims to rescind the contract, the other
party need not object, and if he permit it to

be rescinded it will be held to have been as

by mutual consent. Robinson v. O'Brien, 22

[VI. C]

Ky. L. Rep. 769, 58 S. W. 820, in which ease
it was held that the intention to rescind
might be inferred from acts of the opposite
party as by refusing to accept certain ma-
chinery as provided in a compromise agree-

ment.
After the execution of an agreement for

the settlement of an action, the fact that
plaintiff's attorney noticed the suit for trial

will not justify a finding that the agreement
had been rescinded or abandoned, in the ab-

sence of proof of express authority to that
eflfect or a mutual rescission and abandon-
ment of the agreement. Phillips v. PuUen,
50 N. J. L. 439, 14 Atl. 222.

41. District of Columbia.— Spofford v.

Brown, MacArthur (D. C.) 223.

Georgia.— Davison v. Broach, 61 Ga. 201.

Iowa.— Hart v. National Masonic, etc.,

Assoc, 105 Iowa 717, 75 N. W. 508; Ogilvie

V. Hallam, 58 Iowa 714, 12 N. W. 730.

£^era*Mcfc3/.— Woolfoik v. Woolfolk, 4 Dana
(Ky.) 535; Louisville Bank v. Wheat, 4 Ky.
L. Rep. 443.

iOMisioMO.— Armistead v. Shreveport, etc.,

R. Co., 108 La. 171, 32 So. 456; Barrett v.

Hard, 23 La. Ann. 712.

Maine.— Little v. Hobbs, 34 Me. 357.

Massachusetts.— Emerson v. Atkinson, 159
Mass. 356, 34 N. E. 516; Makepeace v. Har-
vard College, 10 Pick. (Mass.) 298.

Missouri.— Dalrymple v. Craig, 70 Mo.
App. 149.

New Jersey.— Gardner v. Short, 19 N. J.

Eq. 341.

New York.— Chemical Nat. Bank v. Koh-
ner, 85 N. Y. 189; Sizer v. Miller, 2 How.
Pr. (N. Y.) 44.

North Carolina.— Hunt v. Wheeler, 116

N. C. 422, 21 S. E. 915; Quarles v. Jenkins,

98 N. C. 258, 3 S. E. 395.

Pennsylvania.—^Maurer's Estate, 1 Woodw.
(Pa.) 268.

South Carolina.— Hyams v. Levy, 1 Speers
(S. C.) 368.

Tennessee.— Thompson v. McMillan, 89
Tenn. 110, 14 S. W. 439.

United States.— Brown v. Spofford, 95

U. S. 474, 24 L. ed. 508.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 84.
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must show a valid excuse on liis part for the non-performance of the conditions

thus imposed.*'

B. Rig-hts of Parties on Breach— 1. In General, Upon a breach of the
terras of a compromise agreement or abandonment by one party thereto, the
other party may treat the agreement as a nullity and be remitted to his original

claim or cause of action.*^

2. Waiver of Breach. The right to be remitted to his original cause of action

is for the benefit of the other party to the compromise and he may, if he so

desire, waive the breach and proceed upon the compromise."
C. Enforcement of Agreement— 1. In General. A performance of a con-

Dismissal of suit sufficient, although stipu-

Ution to dismiss not filed as agreed.— One
agreeing with another to sign a compromise
agreement on the latter's agreement to dis-

miss a pending suit is not prejudiced by the

latter's failure to file a stipulation to dismiss

that both had executed, where the suit is dis-

missed according to agreement. Hamill V.

Copeland, 26 Colo. 178, 56 Pac. 901.

Part performance.— Where two parties
claim land under conflicting titles and agree
to compromise and divide the land a delivery

of possession under such agreement is an act
of part performance. Weed v. Terry, Walk.
(Mich.) 501 [affirmed in 2 Dougl. (Mich.)

344, 45 Am. Dec. 257]. But upon an agree-

ment for compromise and division of estates

by arbitration, acts done by the arbitrators

toward the execution of their duty cannot be
considered as part performance. Cooth v.

Jackson, 6 Ves. Jr. 12. See Innes v. Jackson,
10 Eev. Eep. 190.

42. Strobridge Lithographing Co. v. Ran-
dall, 78 Mich. 195, 44 N. W. 134; Bantle v.

Kriebs, 13 N. Y. St. 353; May v. Le Claire,

11 Wall. (U. S.) 217, 20 L. ed. 50.

The failure of complainant to carry out his

portion of a compromise is no ground for

refusing to enforce such agreement where he
is not bound so to do until performance by
defendant. Mitchell v. Long, 5 Litt. (Ky.)
71, which was an agreement for a mutual
conveyance of land between the parties.

Where an agreement of compromise cannot
be specifically performed, the original rights

of the parties remain. Playford v. Playford,
4 Hare 546, 30 Eng. Ch. 546.

43. Iowa.— McClung v. Lyster, 3 Greene
(Iowa) 182.

Kansas.— Barkley v. Clark, 43 Kan. 43, 22
Pac. 1025.

Louisiana.— Citizens Bank v. Jorda, 45
La. Ann. 184, 11 So. 876.

Maryland.— Western Bank v. Kyle, 6 Gill

(Md.)'343.
New York.— Clews v. Rielly, 53 Hun

(N. Y.) 636, 6 N. Y. Suppl. 640, 24 N. Y.

St. 774; Conkling v. King, 10 Barb. (N. Y.)

372.

Texas.— Tomson v. Heidenheimer, 16 Tex.

Civ. App. 114, 40 S. W. 425.

United States.— McElrath v. U. S., 102

U. S. 426, 26 L. ed. 189.

See 10 Cent. Dig. tit. "Compromise and
Settlement," § 88.

Refunding part payment.— Unless there is

some express stipulation to the contrary
money paid on a compromise is held to be

a payment pro tanto upon the debt, and a
failure to carry out the compromise by the

party making such payment does not give

him any claim or right to have the money so

paid refunded. Abercrombie v. Skinner, 42

Ala. 633; McClung v. Lyster, 3 Greene
(Iowa) 182.

Stipulation as to deficiency.— A contro-
versy between plaintiflF, defendant, and others

was compromised; the agreement stipulating

that if the money thereby agreed to be paid

by others than defendant to plaintiff was not

fully paid the status of the parties was to

remain unchanged as to the deficiency. It

was held that plaintiff could not maintain
an action against defendants for such defi-

ciency on the contract of compromise, but
must rely on his rights as they existed prior

to the attempted compromise. Louisville

Bank v. Wheat, 4 Ky. L. Rep. 443.

Substantial performance.— Although there
has only been a partial performance of the

compromise agreement, yet if the creditor has
obtained the -substance of everything stipu-

lated for therein, he cannot abandon the com-
promise agreement and sue to recover the

original debt, but his proper action is for

breach of the agreement. Love v. Van Every,

91 Mo. 575, 4 S. W. 272.

44. Jones v. Pullen, 66 Ala. 306; Western
Bank v. Kyle, 6 Gill (Md.) 343; Conkling

V. King, 10 Barb. (N. Y.) 372.

A forfeiture for non-payment at an ap-

pointed day is waived by subsequently accept-

ing a payment upon the demand. Conkling
V. King, 10 Barb. (N. Y.) 372. But see

Humphreys v. Cincinnati Third Nat. Bank,

75 Fed. 852, 43 U. S. App. 698, 21 C. C. A.

538, wherein it appeared that an indorsee of

a note agreed to receive, in compromise of an
indorser's liability thereon, secured notes for

a less amount, the indorsee to have the right

if the compromise notes were not paid when
due to sue the indorser for the balance re-

maining due on the original notes after ap-

plying thereon the partial payments made on

the compromise notes and the proceeds of the

security given therefor. It was held that the

indorsee did not, by receiving part payments
on the compromise notes after their maturity,

waive the right to sue the indorser on the

original note.

[VIII, C, 1]
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tract of compromise and settlement may iu a proper case be enforced.^ The
courts will generally enforce the agreement as made where the party seeking per-
formance has acted fairly,. and especially where there has been a part perform
ance.^ Specific performances will not be decreed, however, where the contract
is founded in a mistake '" of one of the parties as to the existence of the material
facts, of which the party seeking performance is informed and did not disclose

;

nor where the contract is not strictly equitable or fair and just in all its parts

;

nor where it unjustly or materially affects the rights of the other party and is not
founded on an adequate consideration.^^

2. Manner of Enforcement. Where a compromise can be enforced in the
original action and the agreement is filed with the papers in the cause no further
pleading would seem to be necessary than a petition or motion merely stating and
praying that the stipulation may be enforced,*^ unless perhaps some fact affecting

the decree to be rendered may have occurred after the agreement was executed.*

45. Hall V. Clagett, 2 Md. Ch. 151; Mas-
sillon Engine, etc., Co. v. Prouty, (Nebr.
1902) 91 N. W. 384; Reynolds v. Brandon, 3

Heisk. (Tenn.) 593; Stapilton v. Stapilton,

1 Atk. 2, 26 Eng. Reprint 1; Hart v. Hart,
18 Ch. D. 670, 50 L. J. Ch. 697, 45 L. T. Rep.
N. S. 13, 30 Wkly. Rep. 82; Richardson v.

Eyton, 2 De G. M. & G. 79, 51 Eng. Ch. 62;
Stockley v. Stockley, 1 Ves. & B. 23, 12 Rev.
Rep. 184.

As to specific performance of contracts gen-
erally see Specific Performance.

Conditions precedent.— To justify the spe-

cific performance of a compromise agreement
the fact of the existence of such agreement
must appear, and where part performance of

an oral agreement is relied upon such part
performance must be clearly attributable to

the contract sought to be enforced. Senior v.

Anderson, 115 Cal. 496, 41 Pae. 454.

Restraining enforcement against partner
of judgment against firm.— Where a com-
promise has been made between a debtor and
creditor of claims against the debtor, both as
an individual and as a member of a partner-
ship, and the debtor has paid the considera-
tion, a court of equity will give effect to the
compromise by restraining the enforcement
against the debtor of a judgment upon the
partnership claim. Smalley v. Line, 28 N. J.

Eq. 348.

46. Weed v. Terry, Walk. (Mich.) 501
[affirmed in 2 Dougl. (Mich.) 344, 45 Am.
Dec. 5?57].

Specific performance will be decreed of a
parol agreement as to land, made as a family
compromise, where there has been part per-

formance by possession and improvements
and acquiescence, for nearly nineteen years.

Stockley y. Stockley, 1 Ves. & B. 23, 12 Rev.
Rep. 184. See also Stapilton v. Stapilton, 1

Atk. 2, 26 Eng. Reprint 1.

47. As to mistake as ground for impeach-
ment of compromise see supra, VI, B, 1, c.

48. Furniture Caster Assoc, v. Toler, 84
Fed. 995; Playford v. Playford, 4 Hare 546,

30 Eng. Ch. 546. And see Low v. Blackburn,
2 Nev. 70; Southern Oil Co. v. Wilson, 22
Tex. Civ. App. 534, 56 S. W. 429.

[VIII, C, 1]

As to sufficiency of consideration see supra,
III, B, 2.

Compromise of debt by creditor in igno-
rance of a judgment, execution, and levy.

—

Where creditors were ignorant that when
they made the compromise of a debt land had
been levied on of suflScient value to pay the
debt, a court of equity will not decree satis-

faction of the judgment and set aside the sale

of the land, which ivould be equivalent to spe-

cific performance of the compromise; but it

will first require the debtor to pay the debt,

interest, and costs, the amount paid on the
compromise being allowed as part payment.
Cowan V. Sapp, 81 Ala. 525, 8 So. 212.

49. Ward v. Wilson, 92 Tex. 22, 45 S. W. 8.

In England it was formerly held that an
agreement to compromise a suit containing
a stipulation that it might be made a rule
of court might be enforced in equity on peti-

tion supported by afiidavit, where the whole
matter was before the court (Dawson v.

Newsome, 2 Giff. 272), but that the court
had no jurisdiction to enforce an agreement
which had been privately come to by parties

out of court and had not been made rule of

court (Forsyth v. Manton, 5 Madd. 78, 21

Rev. Rep. 283 ) . Under the judicature act

of 1873, § 24, an agreement between the par-

ties to an action to stay proceedings upon
terms can be enforced in the action. Eden
V. Naish, 7 Ch. D. 781, 47 L. J. Ch. 325, 26
Wkly. Rep. 392. See also Smythe v. Smythe,
18 Q. B. D. 544, 56 L. J. Q. B. 217, 56 L. T.

Rep. N. S. 197, 35 Wkly. Rep. 346.

Amendment of record and enforcement by
attachment.— A court cannot strike out an
entry of compromise in a suit and order it

for trial because it was imperfectly entered

or because it has not been performed. The
record should be amended nunc pro tunc and
then the performance of the compromise
should be enforced by rules upon the respect-

ive parties or by attachm.ent if need be. Cox
V. Cox, 53 N. C. 487.

50. Ward v. Wilson, 92 Tex. 22, 45 S. W. 8.

Effect of mistake in original bill as to

plaintiff's title.— A tenant for life of a coal

mine filed a bill which showed the state of



COMPROMISE AND SETTLEMENT [8 Cyc] 53T

Where, however, the performance of an agreement for compromise is beyond the

scope of the sui*' and involves details which cannot be the subject of an order in

the suit the proper proceeding is to file a fresh bill for specific performance.^^

3. Parties. It lies upon the party seeking performance to take the steps

necessary to enforce it.^^

IX. PLEADING.^'

A. Plea of Compromise— 1. Necessity. A compromise made pcndsnte lite

must be specially pleaded to be available as a defense."

2. Sufficiency. A plea of compromise and settlement should show the terms

of the settlement relied on,^^ and that it is in fact a defense to plaintiff's suit.^^

his title, but by mistake alleged that he was
tenant in tail. After an interim order was
obtained, the suit which was to restrain an
adjoining mine lessee from trespassing and
for an account was compromised under an
agreement. It was held that the erroneous
allegation of title in the bill could not be
regarded as having led to such a, misappre-
hension of it as would prevent a court of

equity from enforcing the agreement for com-
promise. Richardson v. Eyton, 2 De G. M.
& G. 79, 51 Eng. Ch. 62.

51. Pryer v. Gribble, L. R. 10 Ch. 532,

44 L. J. Ch. 676, 32 L. T. Rep. N. S. 238,

28 Wkly. Rep. 642; Richardson v. Eyton, 2

De G. M. & G. 79, 51 Eng. Ch. 62; Askew v.

Millington, 9 Hare 65, 15 Jur. 532, 20 L. J.

Ch. 508, 41 Eng. Ch. 65 ; Plumley v. Horrell,

20 L. T. Rep. N. S. 473.

52. Wood V. Rowe, 2 Bligh 595, 21 Rev.

Rep. 119, 4 Eng. Reprint 459.

Necessary parties.— Where a compromise
contract is so drawn that what is to be done
by one party is the consideration for that

which is to be done by the other, specific per-

formance of any portion of it cannot be had
without bringing all the parties in interest

before the court so as to give opportunity

for disposing of the whole controversy. Bald-

win V. Fletcher, 48 Mich. 604, 12 N. W. 872.

But where several persons have made a com-

promise as to their disputed rights and one

of them has refused to carry out the contract

it is not necessary that those against whom
no relief is sought should be made parties to

a bill to enforce the agreement. French v.

Shoemaker, 14 Wall. (U. S.) 314, 20 L. ed.

852.

53. As to pleadings in proceedings to im-

peach compromise see supra, VI, A, 2; VI,

B, 4.
" 54. Kentucky.— Gregory v. Powers, 3 Litt.

(Ky.) 339.

Massachusetts.— Wolcott v. Root, 2 Allen

(Mass.) 194.

Missouri.—Ming v. Suggett, 34 Mo. 364, 86

Am. Dec. 112.

Pennsylvania.— Meurer's Appeal, 119 Pa.

St. 115, 12 Atl. 868.

Tennessee.— Covert v. Vonhardtmutt, 103

Tenn. 463, 53 S. W. 730; Aiken v. Taylor,

(Tenn. Ch. 1900) 62 S. W. 200.

Vermont.— Horton v. Chester Baptist

Church, etc., 34 Vt. 309.

Wisconsin.— Barker f. Ring, 97 Wis. 53,

72 N. W. 222.

England.— Bristow v. Bristow, 12 Ir. Eq.
329.

Oanada.— Carr v. Tannahill, 30 U. C. Q. B.
217.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 90.

Must be pleaded in bar of further mainte-
nance of the suit and not in bar of the ac-

tion generally. Jaques v. Denehie, 7 Blackf.

(Ind.) 40. It cannot be presented by a mo-
tion to dismiss. George v. Chicago, etc., R.
Co., 85 Iowa 590, 52 N. W. 512.

Under general issue.—• In Schwartz v.

Southerland, 51 111. App. 175, it was held
that the existence of a compromise agree-

ment is a, defense which may be raised under
the general issue. See also Ellis v. Mills, 28
Tex. 584, holding that under the general is-

sue in an action of trespass to try title, evi-

dence of a compromise of a like suit between
the same parties on the same subject-matter
is admissible, and the judgment on such com-
promise constitutes a good defense.

Waiver of objection.— Although a, settle-

ment of a pending suit should usually be
brought before the court by a cross-bill or

supplemental answer, yet a, decree establish-

ing such a settlement may be rendered upon
petition only, where no objection was raised

to this course until after the decree was ren-

dered, and where both parties appeared in the

matter of the petition and contested as to

the extent of the settlement. Coburn v.

Cedar Valley Land, etc., Co., 138 U. S. 196,

lis. Ct. 258, 34 L. ed. 876 [affirming 29 Fed.
584].

55. Jaques v. Denehie, 7 Blackf. ( Ind. ) 40.

Where the plea is sufficient in substance
but wanting in form or completeness the rem-
edy is by a motion for a more specific state-

ment. Forbes v. Petty, 37 Nebr. 899; 56
N. W. 730.

56. Parkison v. Boddiker, 10 Colo. 503, 15

Pac. 806, holding that an allegation in an
answer to an action on a note that there had
been a settlement of all matters between the
maker and the payee is not good where it

does not appear from such allegation, but
that upon such settlement it was found that
defendant was indebted to the payee of the
note in a sum equal to the amount of the
note in question, and that such indebtedness

[IX. A. 2]
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3. Court in Which Agreement May Be Pleaded. An appellate court has no
authority to institute an original inquiry as to the existence or validity of an
alleged contract of compromise of the subject-matter of litigation.^'

B. Replication or Reply to Plea, where a compromise and settlement is

pleaded as a defense plaintiff may reply thereto by a general denial,^ under which
he may introduce facts showing that he never made any compromise or settle-

ment * or he may set up matter in avoidance.*"

X. EVIDENCE.

A. Presumptions and Burden of Proof— l. As to Existence of Agreement.
"Where a party alleges the existence of an agreement of compromise of the matter
in controversy, the burden of proof devolves upon him. to establish the same.*'

2. As TO Matters Included— a. In General. It will be presumed that a gen-
eral settlement includes all matters in controversy and all demands existing at the
time between the parties;*^ and while this presumption is not conclusive in

was due and owing at the time the note was
given.

Upon demurrer to such plea the only ques-

tion raised is whether the plea discloses a
defense to the case made by plaintifif, and if

it does it must be held sufficient, although
it may appear defective as to the manner in

which the defense is stated. Schwartz v.

B. C. Evans Co., 75 Tex. 198, 12 S. W. 863.

57. Parks «. Doty, 13 Bush (Ky.) 727;
Winboum K. Winboum, 7 Ky. L. Rep. 216;
Newport v. Woods, 5 Ky. L. Rep. 926; Neal
V. Cowles, 71 K. C. 266. But see New Or-

leans V. Metropolitan Bank, 44 La. Ann. 698,

II So. 146; Dakota County v. Glidden, 113
U. S. 222, 5 S. Ct. 428, 28 L. ed. 981, which
cases hold that where, after rendition of a
judgment sought to be reversed, it has been
compromised, evidence outside the record

may be admitted to prove the compromise.
See also Appeal and Erkoe, XIII, M, 2, b
[3 Cyc. 178].

58. Solar Refining Co. v. Elliott, 15 Ohio
Oir. Ct. 581.

A settlement may be held to be denied by
operation of law, although plaintiff has filed

no pleadings in avoidance of a settlement
set up in the action, where plaintiff's testi-

mony shows that such settlement was not
made in satisfaction of his right to sue.

Stomne v. Hanford Produce Co., 108 Iowa
137, 78 N. W. 841.

59. Moulton v. Aldrieh, 28 Kan. 300, in

which it was held competent for plaintiff to

show that at the time the compromise was
alleged to have taken place he was delirious

and unconscious.

60. Hartford F. Ins. Co. v. Kirkpatrick,
III Ala. 456, 20 So. 651; Wright v. Wilson,
60 Ga. 614; Stomne v. Hanford Produce Co.,

108 Iowa 137, 78 N. W. 841; New York
Home Ben. Soc. v. Muehl, 22 Ky. L. Rep.
1378, 59 S. W. 520.

61. Grove v. Bush, 86 Iowa 94, 53 N. W.
88; Blodgetti;. Vogel, (Mich. 1902) 90 N. W.
277; Hitchcock v. Davis, 87 Mich. 629, 49

N. W. 912.

[IX, A. 3]

63. CoZorodo.— Lothrop f. Evans, 8 Colo.

App. 171, 45 Pac. 235.

Georgia.— Wright «. Wilson, 60 Ga. 614.
Illinois.— Case v. Phillips, 182 111. 187, 55

N. E. 66 [affirming 82 111. App. 231] ; Straub-
her V. Mohler, 80 111. 21; Norman v. Hudle-
ston, 64 111. 11; Robinson v. Webb, 73 111.

App. 569.

Indiana.— Dodds v. Dodds, 57 Ind. 293.
Iowa.— Tank v. Bohweder, 98 Iowa 154, 67

N. W. 106; Thompson V. Maxwell, 74 Iowa
415, 38 N. W. 125; Watson Coal, etc., Co. v.

James, 72 Iowa 184, 63 N. W. 622.
Kentucky.—Ward v. Grayson, 9 Dana(Ky.)

280.

Louisiana.—• Hedrick v. Bannister, 12 La.
Ann. 373.

Michigan.— Hieks v. Leaton, 67 Mich. 371,
34 N. W. 880; Mason v. Peter, 58 Mich. 554,
25 N. W. 513.

Missouri.— Burnham v. Rosenberger, 110
Mo. 468, 19 S. W. 732; Perry v. Roberts, 17

Mo. 36; Marshall v. Larkin, 82 Mo. App.
635; Tumilty v. Tumilty, 13 Mo. App. 444.
See also Wade v. Hardy, 75 Mo. 394.
New Jersey.— Enyard v. Nevius, (N. J.

1889) 18 Atl. 192; State v. Wills, 44 N. J. L.
584.

North Carolina.— Angel v. Angel, 127 N. C.
451, 37 S. E. 479; Farmer v. Barnes, 56 N. C.
109; Kennedy v. Williamson, 50 N. C. 284.

Texas.— Barkley v. Tarrant County, 53
Tex. 251.

yermo»t.— Nichols v. Scott, 12 Vt. 47;
Darling v. Hall, 5 Vt. 91.

United States.— Thorn Wire Hedge Co. v.

Washburn, etc., Mfg. Co., 159 U. S. 423, 16
S. Ct. 94, 40 L. ed. 205; Devenny v. The
Mascotte, 72 Fed. 684; Coburn v. Cedar Val-
ley Land, etc., Co., 29 Fed. 584.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 91.

Presumption of inclusion of agent's ex-

penses and commissions in settlement of suits

against him by principal.— The payment of

money by an agent, in settlement of a suit

brought against him by his principal to re-
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its character *' it imposes upon the party claiming that certain items were not

included in the settlement the burden of establishing such fact by a fair pre-

ponderance of the evidence.**

b. Delivery of Bill, Note, Bond, Due-Bill, Etc. The execution and delivery of

a bill or note is prima facie evidence of the settlement of all existing demands
between the parties up to date."^ A receipt in full is likewise prima facie evi-

dence of a settlement,"' as is the giving of a due-bill,*' the execution of a bond and
mortgage,^ or a bond for the payment of money, stating that it is the amount of

the promisor's indebtedness on a final settlement.*' This presumption is not con-

clusive, however, but may be rebutted by evidence clearly showing the contrary,™

cover the value of property intrusted to him
to be sold or exchanged, does not create a
legal presumption that the agent's expenses
and commissions for services were included

in such settlement, although the principal

received the money with that belief and un-
derstanding; but that is a defense the bur-

den of which is on the principal. Walton v.

Eldridge, 1 Allen (Mass.) 203.

63. Nichols v. Scott, 12 Vt. 47.

The words " on settlement up to date,"

added to a promise to pay for value received,

are only prima facie evidence that the settle-

ment embraced all subsisting matters of ac-

count and may be explained or contradicted

by extrinsic evidence. Wheeler v. Alexander,

1 Strobh. (S. C.) 61.

64. Colorado.— Lothrop v. Evans, 8 Colo.

App. 171, 45 Pac. 235.

Illinois.— Straubher v. Mohler, 80 111. 21;
McElhaney v. People, 1 111. App. 550.

Indiana.— Boswell v. Williams, 86 Ind.

375.

Iowa.— Sewell v. Mead, 85 Iowa 343, 52

N. W. 227.

liorth CaroUna.— Angel v. Angel, 127 N. C.

451, 37 S. E. 479; Rodgers v. Davenport, 47

N. C. 138.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 91.

65. Alabama.— Alabama, etc., K. Co. v.

Sanford, 36 Ala. 703; Maynard v. Johnson,

4 Ala. 116.

Arkansas.— Carlton v. Buckner, 28 Ark.

66.

Georgia.— Broughton v. Thornton, 50 Ga.

568; Mills v. Mercer, Dudley (Ga.) 158.

Illinois.— Eosencrantz v. Mason, 85 111.

262; Crabtree v. Rowand, 33 111. 421; Heffron

V. Chapin, 35 111. App. 565. Compare An-
keny v. Pierce, 1 111. 289, 12 Am. Deo.

174.

Indiana.— Bishop v. Welch, 35 Ind. 521;

Kirchner v. Lewis, 27 Ind. 22; Gaskin v.

Wells, 15 Ind. 253; Thornton v. Williams,

14 Ind. 518; BoflFandick v. Baleigh, 11 Ind.

136; Campbell v. Hays, 1 Ind. 547, Smith

(Ind.) 355.

/oM)o.— Clement v. Houck, 113 Iowa 504,

85 N. W. 765; Lindsey v. Moore, 101 Iowa

592, 70 N. W. 695; Smith v. Bissell, 2

Greene (Iowa) 379.

Kentucky.— Thomas V. Thomas, 15 B. Mon.

(Ky.) 178; Greenwade v. Greenwade, 3 Dana
(Ky.) 495; Rogers v. McMachan, 4 J. J.

Marsh. (Ky.) 37.

Missouri.— Kinman v. Cannefax, 34 Mo.
147; Perry v. Roberts, 17 Mo. 36.

Nebraska.— Wagner v. Ladd, 38 Nebr. 161,

56 N. W. 891.

New York.— Sheldon v. Sheldon, 133 N. Y.
1, 30 N. E. 730, 44 N. Y. St. 260; Sperry v.

Miller, 16 N. Y. 407; Lake v. Tysen, 6 N. Y.
461; Dimmers v. Armitage, 33 N. Y. App.
Div. 626, 53 N. Y. Suppl. 357; Wright v.

Wright, 74 Hun (N. Y.) 138, 26 N. Y. Suppl.
238, 56 N. Y. St. 305 ; Sherman v. Mclntyre,
7 Hun (N. Y.) 592; Dutcher v. Porter, 63
Barb. (N. Y.) 15; Blake v. Krom, 59 N. Y.
Super. Ct. 574, 13 N. Y. Suppl. 335; Camp-
bell Printing Press, etc., Co. v. Yorkston, 11

Misc. (N. Y.) 340, 32 N. Y. Suppl. 263, 65
N. Y. St. 457 ; Treadwell v. Abrams, 15 How.
Pr. (N. Y.) 219; De Freest v. Bloomingdale,
5 Den. (N. Y.) 304.

North Carolina.— Smathers v. Shook, 90
N. C. 484.

South CaroUna.— Loan, etc.. Bank v. Mil-
ler, 39 S. C. 175, 17 S. E. 592.

Tennessee.— Robertson v. Branch, 3 Sneed
(Tenn.) 506.

Wisconsin.— Weille v. Reinhard, 108 Wis.
72, 83 N. W. 1098; Atchison i;. Davidson, 2
Pinn. (Wis.) 48.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 92.
" Tne rule is, that the giving of a note is

primM, facie evidence of the settlement of all

previous accounts between the parties; but
no such presumption arises as to notes pre-

viously given." Tisdale v. Maxwell, 58 Ala.
40.

A receipt dated prior to a settlement of ac-

counts between the parties on which one
gives his note to the other for a balance due
should be deemed merged in such settlement.

Levi V. Carter, 21 La. Ann. 459.

66. MacDonald v. Piper, 193 Pa. St. 312,
44 Atl. 455; Harris v. Hay, 111 Pa. St. 562,
4 Atl. 715. See also Slater v. Drescher, 72
Hun (N. Y.) 425, 25 N. Y. SuppL 153, 55
N. Y. St. 172.

67. Spencer v. Chrisman, 15 Ind. 215;
Boffandick v. Raleigh, 11 Ind. 136; Gue v.

Kline, 13 Pa. St. 60; Weille v. Reinhard, 108
Wis. 72, 83 N. W. 1098.

68. Allen v. Bryson, 67 Iowa 591, 25 N. W.
820, 56 Am. Rep. 358; Chewning v. Proctor,

2 McCord Eq. (S. C.) 11.

69. Jack V. McKee, 9 Pa. St. 235.

70. Alabama.— Maynard v. Johnson, 4

Ala. 116.

[X, A, 2, b]
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as that the claim in question was not included in the settlement, or that the note*-

was given upon another and different consideration."

3. As TO Validity of Agreement. A settlement being once shown every pre
sumption is indulged in favor of its fairness and correctness.'^

B. Admissibility. Where an agreement of compromise is whole and com-
plete, parol evidence is inadmissible to contradict or vary its terms.'^ Where,
however, it appears on the face of the stipulation that it is incomplete as an
agreement settling the action, and was not intended by tlie parties to be a com-
plete statement of the terras upon which the action was settled,'* or where there

is doubt as to whether or not certain items or claims are included, such evidence
is competent.'' The circumstances attending the making of the compromise,"

Indiana.— Spencer v. Chrisman, 15 Ind.

215.

Iowa.—Thompson v. Maxwell, 74 Iowa 415,

38 N. W. 125.

Pennsylvania.— MacDonald v. Piper, 193

Pa. St. 312, 44 Atl. 455; Gue v. Kline, 13
Pa. St. 60.

South Carolina.— Chewning v. Proctor, 2

McCord Eq. (S. C.) 11.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 92.

71. Bishop r. Welch, 35 Ind. 521.

72. Georg-a.— Moses v. Moses, 50 Ga. 9.

Illinois.— Bennett v. Walker, 100 111. 525.

New York.— Brewster v. Gelston, 11 Johns.

(N. Y.) 390.

Teirag.— Williams v. Nolan, 58 Tex. 708.

West Virginia.— Calwell v. Caperton, 27
W. Va. 397.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 91.

Fraud not imputed.—^ Where a debtor ac-

cepts from the personal representative of his

creditor, by way of compromise, a release of

his bond in a settlement between them, pay-

ing no consideration therefor, and there is

no proof of imposition, undue influence, ac-

cident, or mistake, the court will not impute
fraud to such debtor. Paxtou v. Wood, 77

N. C. 11.

Error not presumed from alleged improb-
ability and unreasonableness.— In an action

to open a parol settlement as made by mis-

take the answer explicitly denied the exist-

ence of the errors in the settlement. The
only witness examined sustained the state-

ment of the answer. It was held that the

settlement would not be presumed erroneous
simply because of the alleged improbability
and unreasonableness thereof. Hall v. Cla-

gett, 2 Md. Ch. 151.

73. California.—-Paige v. Akins, 112 Cal.

401, 44 Pac. 666.

Georgia.— Wright v. Wilson, 60 Ga. 614.

Michigan.— Pratt v. Castle, 91 Mich. 484,

487, 52 N. W. 52; Freeman v. Freeman, 68
Mich. 28, 35 N. W. 897.

Minnesota.— Southwick v. Herring, 82
Minn. 302, 84 N. W. 1013.

Ohio.— Bird v. Hueston, 10 Ohio St. 418.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 93.

A party to a compiomise cannot be per-

[X. A. 2, b]

mitted to testify to his intentions or to the
meaning or legal effect of the writing. Paige
V. Akins, 112 Cal. 401, 44 Pac. 666.

74. Southwick v. Herring, 82 Minn. 302,
84 N. W. 1013.

If it be clear upon the whole evidence that
the instrument relied upon or involved did
not contain the whole agreement, and a dis-

tinct collateral contract was proved, not in-

consistent with the written one, the law will

not prohibit the enforcement of such a col-

lateral undertaking. Jones v. Jones, 18 Hud
(N. Y.) 438; Ward v. Cowdrey, 5 N. Y,
Suppl. 282, 21 N. Y. St. 372. See also Dor-
sheimer v. Nichols, 1 Abb. Dec. (N. Y. ) 519.

75. Wood V. Lee, 5 T. B. Mon. (Ky.) 50:
Hemenway v. Bassell, 13 Gray (Mass.) 378;
Hicks V. Leaton, 67 Mich. 371, 34 N. W. 880;
G'Beirne v. Lloyd, 1 Sweeny (N. Y.) 19. See
also Duflo V. Juif, 63 Mich. 513, 30 N. W.
105.

Correctness of abstract of account on which
settlement based.— In McLendou v. Wilson,
57 Ga. 438, it was held that where a settle-

ment was made on the basis of an abstract
of account taken from plaintiffs' books, and
not by reference to the books themselves, one
of the plaintiffs may testify that such ab-

stract was correct.

76. Paige v. Akins, 112 Cal. 401, 44 Pac,

666; City Electric R. Co. v. Floyd County,
115 Ga. 655, 42 S. E. 45; Conde v. Hall, 92
Hun (N. Y.) 335, 37 N. Y. Suppl. 411, 72
N. Y. St. 708; Alderson v. Aiken, (Tenn. Ch.

1899) 52 S. W. 741.

Evidence of the transaction compromised is

proper to show the foundation of, and the

circumstances surrounding, the agreement to

settle. Frank v. lieaton, 56 111. App. 227.

But see Berks, etc.. Turnpike Co. v. Hendel,

11 Serg. & R. (Pa.) 123, holding that where
a dispute has been settled by agreement of

the parties it is not competent for one of

them, in an action upon the agreement, to

give evidence which relates exclusively to the

subject-matter of the original dispute.

Where a settlement is relied upon, a paper
executed by one of the parties making cer-

tain acknowledgments as to a settlement of

controversies between the parties, and bear-

ing date at a period which, with other evi-

dence, may serve to connect the same with
the matter on which suit is brought as
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and the arrangement in fact made by the parties'" may also be introduced in

evidence.

C. Sufficiency.™ A preponderance of evidence is necessary to establish the

existence of an agreement of compromise.'"

XI. TRIAL.

A. Province of Court and Jury— I. Province of Court. "Where there is

no dispute as to the facts relating to a mutual compromise of an action, the effect

of the arrangement is a question of law for the court.™

2. Province of Jury. Where a compromise is alleged, the consideration

of all questions of fact connected therewith is for the determination of the

jury under proper instructions by the court. Thus questions as to the exist-

ence of such an agreement,^' whether the parties intended it to be final,^ its

extent,^ whether or not certain matters are included therein,'* the existence of a

proof of a settlement thereof, is proper evi-

dence for the consideration of the jury.

Smith V. Atwood, 14 Ga. 402. So evidence
tending to show that there was in fact no
reasonable ground of controversy is compe-
tent. Allen V. Prater, 35 Ala. 169. See also

Overatreet v. Dunlap, 56 111. App. 486.

77. Conde v. Hall, 92 Hun (N. Y.) 335, 37
N. Y. Suppl. 411, 72 N. Y. St. 708.

A judgment of a competent court of record

predicated on a compromise and a resulting

consent between the parties is admissible in

proof of a compromise. Orr v. Hamilton, 36

La. Ann. 790.

78. As to sufiSciency of evidence to im-
peach compromise see supra, VI, A, 2; VI,

B, 4.

79. Colorado.— See Collins v. McClurg, I

Colo. App. 348, 29 Pae. 299.

Iowa. —• Grove v. Bush, 86 Iowa 94, 33

N. W. 88.

Michigan.— People's Sav. Bank v. Galvin,

81 Mich. 11, 45 N. W. 353; Hicks v. Leaton,

67 Mich. 371, 34 N. W. 880.

'New Yor/c—Hart v. Hart, 22 Barb.iN. Y.)

606; Roberts v. Dahut, 27 Misc. (N. Y.)

795, 58 N. Y. Suppl. 304.

Tennessee.— Chadbourn v. Henderson, 2

Baxt. (Tenn.) 460.

TFiscomsm.— Blewett v. Gaynor, 77 Wis.

378, 46 N. W. 547.

See 10 Cent. Dig. tit. " Compromise and

Settlement," § 94.

For evidence held to establish a settlement

see the following cases

:

Colorado.— Union Pac. K. Co. v. Ander-

son, 11 Colo. 293, 18 Pac. 24.

Iowa.— Mains v. Mintle, 86 Iowa 742, 53

N. W. 256.

Kentucky.— Burns v. Koss, 16 Ky. L. Kep.

181,, 30 S. W. 641.

Massachusetts.— Howland v. Eooke, 158

Mass. 590, 33 N. E. 652.

Michigan.— Davis v. Hammond, 75 Mich.

1, 42 N. W. 690.

Hew Yoj-fc.— Parker v. Collins, 57 Hun
(N. Y.) 590, 11 N. Y. Suppl. 109, 32 N. Y.

St. 1107.

North Dakota.— Canfield V. Robertson, 8

N. D. 603, 80 N. W. 764.

United States.— Sweeney v. U. S., 5 Ct.

CI 285
80. Vedder v. Vedder, 1 Den. (N. Y.) 257.

See also Terry v. Shively, 64 Ind. 106, hold-
ing that where, in an action on an account,

one ground of defense set up is settlement,

and that plaintiff had given his note to de-

fendant for the balance found due on such
settlement, it is error for the court to in-

struct the jury to determine the legal effect

of such note, that being a question of law
solely for the court.

81. Illinois.— Schwartz v. Southerland, 51
111. App. 175.

Maine.— Doyle v. Donnelly, 56 Me. 26.

Michigan.— Robinson v. Detroit L., etc., R.
Co., 84 Mich. 658, 48 N. W. 205. And see

Schulz V. Schulz, 113 Mich. 502, 71 N. V7.

854.

New York.— McAllister v. Sexton, 4 E. D.
Smith (N. Y.) 41; Walton v. Kane, 4 Misc.
(JSr. Y.) 296, 23 N. Y. Suppl. 1029, 53 N. Y.
St. 429.

Pennsylvania.— McGrann v. Pittsburgh,
etc., R. Co., Ill Pa. St. 171, 2 Atl. 872.

West Virginia,— Parkersburg Nat. Bank
II. Als, 5 W. Va. 50.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 95.

82. Hobart v. McCoy, 3 Pa. St. 419.

83. Rogan v. Montana Cent. R. Co., 20
Mont. 503, 52 Pac. 206.

84. Michigan.— Hicks v. Leaton, 67 Mich.
371, 34 N. W. 880.

Minnesota.— Southwick v. Herring, ( Minn.
1901) 84 N. W. 1013.

New Yorfc.— Antony v. Dickel, 167 N. Y.
539, 60 N. B. 1106 [affirming 40 N. Y. App.
Div. 624, 57 N. Y. Suppl. 1090, 29 N. Y. Civ.

Proc. 219].

Pennsylvania.—'Jack v. McKee, 9 Pa. St.

235.

Canada.— Young v. Taylor, 25 U. C. Q. B.
583.

See 10 Cent. Dig. tit. " Compromise and
Settlement," § 95.

[XI, A, 2]
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consideration,^' the mental capacity of a party when signing,*' and whether a party
knowingly settled his claim "— should all be submitted to the jury. The good
faith of a party in asserting his claim as well as the inquiry whether there was any
reasonable ground for such claim should also be left to the jury,^ as should the

question whether the agreement has been carried out or whether there has been a

breach thereof, and if the latter be true the damage suffered thereby if any.^
B. Finding's. Where a compromise is set up in defense, and is met by a

claim of fraud in the compromise, the fact of fraud must be directly found, and
not merely a recital of the facts relied upon as tending to prove it.™

COMPTE ARRETE. In the civil law, an account stated in writing, and
acknowledged to be correct on its face by the party against whom it is stated.'

(Sse, generally. Accounts and Accounting.)
Compter. In Scotch law, an accounting party.*

Comptroller, a public officer charged with certain duties in relation to

fiscal affairs.^ (Comptroller : In Bankruptcy, see Compteollek in Bankeuptct.
Of City, see Municipal Corporations. Of Currency, see Banks and Banking.
Of State, see States. Of United States, see United States.)

Comptroller in bankruptcy. An officer in England, whose duty it is to

receive from the trustee in each bankruptcy his accounts and periodical state-

ments showing the proceedings in the bankruptcy, and also to call the trustee to

account for any misfeasance, neglect, or omission in the discharge of his duties.*

Compulsion. Coercion, §. v.; constraint;' objective necessity; forcible

inducement to the commission of an act.' (See Coercion.)

Compulsory. Obligatory ; enjoined by authority ; necessary ; due to Com-
pulsion,''' q. V. In ecclesiastical procedure, a kind of writ to compel the attend-

ance of a witness, to undergo examination.* (Compulsory : Partition, see Par-
tition. Payment, see Payment. Process, see Process ; "W itnesses. Reference,

see References.)
Compulsory purchase, a term used to define the exercise of the right of

eminent domain.' (See, geueralb'f. Eminent Domain.)

85. Franklin Ins. Co. v. Villeneuve, ( Tex. arrete" In the French text. Chevalier f.

Civ. App. 1901) 60 S. W. 1014. Hyams, 9 La. Ann. 484, 485.

86. Texas, etc., R. Co. v. Crow, 3 Tex. 2. Black L. Diet.

Civ. App. 266, 22 S. W. 928. 3. Black L. Diet.

87. Abrahams v. Los Angeles Traction Co., 4. Black L. Diet.

124 Cal. 411, 57 Pae. 216. 5. Black L. Diet.

88. Ware u. Morgan, 67 Ala. 461. "Compulsion" and "constraint" are

Where there was evidence that a settle- synonyms when used in reference to ex-

ment was made under mistake and coercion, trinsic power, force, or influence, as when

the question as to its conclusiveness between exercised by one person on another. Gates v.

the parties is properly left to the jury. Hester, 81 Ala. 357, 360, 1 So. 848.

Meyer i\ Marshall, 34 W. Va. 42, 11 S. E. 6. Black L. Diet.

730. 7. Webster Diet.

89. Schwartz o. Southerland, 51 111. App. 8. Black L. Diet, [ciimff Phillimore Eccl. L.

175. 1258].

90. Shelde'n v. Dutcher, 35 Mich. 10. 9. In re Barre Water Co., 62 Vt. 27, 31, 20

Failure to find.— Where a special finding Atl. 109, 9 L. R. A. 195, where it is said

does not show that the claim in suit was that a " compulsory purchase " " is much like

compromised and settled between the parties, the ancient prerogative of purveyance, which

it must be assumed that no such compromise at one time prevailed pretty generally

and settlement was made, the failure to find throughout Europe, and was regulated m Eng-

for the party having the burden of an issue land by Magna Charta, but is now abolished

is equivalent to a finding against him. Red- there, whereby the crown enjoyed the rightof

dick\. Keesling, 1213 Ind. 128, 28 N. E. 316. buying up provisions and other necessaries

1. Chevalier v. Hyams, 9 La. Ann. 484, for the use of the royal household at an ap-

4gg praised valuation and in preference to all

The words "account acknowledged" in others, even without the consent of the

article 3503 of the Civil Code, are " eompte ovmer."

[XI, A, 2]
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COMPDRGATOR. One of several iieiglibors of a person accused of a crime, or
charged as a defendant in a civil action, who appeared and swore that they
believed him on his oath.^"

Computation. The act of computing, numbering, reckoning, or estimating

;

the account or estimation of time by rule of law, as distinguished from any arbi-
trary construction of the parties." (Computation : Of Annuity, see Annuities.
Of Balance on Account, see Accounts and Accounting. Of Damages, see Dam-
ages. Of Dividends on Claims, see Assignments For Benefit of Ceeditobs

;

Bankeuptcv; Insolvency. Of Interest, see Interest. Of Period of Limita-
tion, see Adverse Possession ; Limitations of Actions. Of Time, see Time.)

Con. a form of Gum {q. v.) in compound words ; an abbreviation of Contra
{q. V.) and of Conversation, e^. v.^

Conacre, in Irish practice, the payment of wages in land, the rent being
worked out in labor at a money valuation."

Con BUENA FE. In Spanish law, with (or in) good faith."

Conceal." To hide ; " to withdraw from observation ; " to cover or keep
from sight ; " to secrete ; " to keep secret ; ^ to disguise ;

^' to screen ; ^ to cover ;
^

to cover up ;^ to withhold from utterance or declaration;^ to withhold, or keep
secret mental facts from another's knowledge, as well as to hide or secrete

physical objects from sight or observation ; '° to dispose of.*'

10. Black L. Diet, [.citing 3 Bl. Comm. 341].
11. Blaok L. Diet.

13. Anderson L. Diet.

13. Wharton L. Lex.
14. Black L. Diet.

15. "Harbor" or "conceal" not synony-
mous.— Under an act which rendered it an
offense to harbor or conceal a fugitive from
labor, the court said: "The act of congress,

by using the terms ' harbour or conceal ' as-

sumed, I think, that the terms are not synony-
mous, and that there might be a harbouring
without concealment." Van Metre v. Mitch-

ell, 2 Wall. Jr. (U. S.) 311, 28 Fed. Gas. No.
16,865, 7 Pa. L. J. 115, 4 Pa. L. J. 111. And
to the same effect see McElhaney v. State, 24
Ala. 71, 72.

16. State V. Julien, 48 Iowa 445, 447 ; Wil-
liams V. Com., 18 Ky. L. Rep. 663, 664, 37

S. W. 680; Taylor v. Bruscup, 27 Md. 219,

226; Webster D"ict. [quoted in Dale County v.

Gunter, 46 Ala. 118, 142; Rhoton v. Men-
denhall, 17 Oreg. 199, 202, 20 Pac. 49; Dris-

kill V. Parrish, 3 McLean (U. S.) 631, 641, 7

Fed. Cas. No. 4,089, 5 West. L. J. 25] ;

Worcester Diet, [quoted in Ray v. Donnell, 4

Mclean (U. S.) 504, 514, 20 Fed. Cas. No.

11,590, 6 West. L. J. 529; Driskill v. Par-

rish, 3 McLean (U. S.) 631, 641, 7 Fed. Cas.

No. 4,089, 5 West. L. J. 25].

Not used in a technical sense.— As used in

a statute it was held to include all acts done

which render the discovery or identification

of the property more difficult. State v. Ward,
49 Conn. 429, 442.

17. Taylor v. Bruscup, 27 Md. 219, 226;

Webster Diet, [quoted in Dale County v. Gun-
ter, 46 Ala. 118, 142; Rhoton v. Mendenhall,

17 Oreg. 199, 202, 20 Pac. 49 ; Ray v. Donnell,

4 McLean (U. S.) 504, 514, 20 Fed. Cas. No.

11,590, 6 West. L. J. 529; Driskill v. Parrish,

3 McLean (U. S.) 631, 641, 7 Fed. Cas. No.

4,089, 5 West. L. J. 25].

18. State V. Julien, 48 Iowa 445, 447 ; Tay-

lor V. Bruscup, 27 Md. 219, 226; Webster

Diet, [quoted in Rhoton v. Mendenhall, 17

Oreg. 199, 202, 20 Pac. 49 ; Bay v. Donnell, 4

McLean (U. S.) 504, 514, 20 Fed. Cas. No.
11,590, 6 West. L. J. 529; Driskill v. Parrish,

3 McLean (U. S.) 631, 641, 7 Fed. Cas. No.
4,089, 5 West. L. J. 25].

19. Jurgens v. Turn Suden, 32 N. Y. App.
Div. 1, 3, 52 N. Y. Suppl. 662 ; Worcester Diet.

[quoted in Ray v. Donnell, 4 McLean (U. S.

)

504, 514, 20 Fed. Cas. No. 11,590, 6 West.
L. J. 529].

Implies something more than a mere failure

to disclose.—Bartholomew v. Warner, 32 Conn.
98, 103, 85 Am. Dec. 251, where it is said:
" We do not in general speak of a person's

concealing a thing, unless he is in some way
called upon to produce it."

Signifies both to harbor and to hide.—Cook
V. State, 26 Ga. 593, 603.

20. Worcester Diet, [quoted in Ray v. Don-
nell, 4 McLean (U. S.) 504, 514, 20 Fed. Cas.

No. 11,590, 6 West. L. J. 529; Driskill v. Par-
rish, 3 McLean (U. S.) 631, 641, 7 Fed. Cas.

No. 4,089, 5 West. L. J. 25].

21. Worcester Diet, [quoted in Ray v. Don-
nell, 4 McLean (U. S.) 504, 514, 20 Fed. Cas.

No. 11,590, 6 West. L. J. 529; Driskill v. Par-
risn, 3 McLean (U. S.) 631, 641, 7 Fed. Cas.
No. 4,089, 5 West. L. J. 25].

22. Williams v. Com., 18 Ky. L. Jlep. 663,

664, 37 S. W. 680.

23. Williams v. Com., 18 Ky. L. Rep. 663,

664, 37 S. W. 680; Worcester Diet, [quoted in

Ray V. Donnell, 4 McLean (U. S.) 504, 514,

20 Fed. Cas. No. 11,590, 6 West. L. J. 529].
24. State V. Julien, 48 Iowa 445, 447..

25. Webster Diet, [quoted in Dale County
V. Gunter, 46 Ala. 118, 142, where it is said:
" The synonims of conceal are, to hide ; dis-

guise, dissemble ; secrete. To hide, is generic

;

conceal, is simply not to make known what
we wish to secrete; disguise, or dissemble, is

to conceal by assuming some false appear-
ance; to secrete, is to hide in some place of

secresy "]

.

26. G«rry v. Dunham, 57 Me. 334, 339.

27. Horsman v. Bruce, 1 Mich. N. P. 255.
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Concealed.^ Willfully or knowingly covered, or kept from sight ; ^ hid-

den.^ (Concealed : Fraud, see Concealed Fraud. Weapons, see Weapons.)
Concealed fraud, a case of designed fraud, by which a party, knowing

to whom the right belongs, conceals the circumstances giving that right, and by
means of such concealment enables himself to enter and hold.'^

Concealing, a term which conveys the idea of not letting come to

observation.^

Concealment. The improper suppression or disguising of a fact, circum-
stance, or qualification which rests within the knowledge of one only of the par-

ties to a contract, but one which ought in fairness and good faith to be communi-
cated to the other, whereby the party so concealing draws the other into an
engagement which he would not make but for his ignorance of the fact concealed.^

In respect to insurance, the designed and intentional withholding of any fact

material to the risk, which the assured, in honesty and good faith, ought to com-
municate to the underwriter;'* facts which the insurer had a right to know, and
which the insured was under a duty to disclose.'^ As used in a statute, the term
has been held to mean something more than mere silence or general declaration

on the part of the person liable.'^ In statutes relating to attachment concealment
is but a phase of absconding.^ (Concealment : Affecting Limitation of Actions,

see Limitations of Actions. As Ground— For Avoidance of Contract, see

CoNTEACTs; Deeds; Feaudiilent Conveyances; Sales; Vendoe and Fue-
CHASEE ; Of Attachment, see Attachment ; Of Estoppel, see Estoppel ; Of
Liability, see Fraud. Of Assets— By Assignor, see Assignments Foe Benefit
OF Ceeditoes ; By Bankrupt, see Bankruptcy ; By Insolvent, see Insolvency.

Of Birth or Death of Infant, see Concealment of Bieth or Death. Of Duti-

able Goods, see Customs Duties. Of Facts From Surety, see Principal and
Sueety. Of Stolen Goods, see Laeceny. Of Taxable Property, see Taxation.)

28. Not synonymous with "lying in wait." Co. v. Glens Falls Ins. Co., 1 Misc. (N. Y.)— If a person conceals himself for the pur- 114, 20 N. Y. Suppl. 646, 48 N. Y. St. 653].

pose of shooting another unawares, he is And see Bates v. Hewitt, L. R. 2 Q. B. 595,

lying in wait; but a person may, while con- 13 L. J. Q. B. 282, 15 Wkly. Rep. 1172.

cealed, shoot another without committing the 36. Dearborn County v. Lods, 9 Ind. App.
crime of murder. People v. Miles, 55 Cal. 369, 36 N. E. 772 Iciting Miller n. Powers, 119

207. Ind. 79, S9, 21 N. B. 455, 4 L. R. A. 483;

29. Owen v. State, 31 Ala. 387, 389. Stone v. Brown, 116 Ind. 78, 81, 18 N. E.

30. A thing concealed is a thing hidden, 392] where it is said: "It has reference to

and therefore one might be correct m saying something of an affirmative character; some-

if it is not hidden or is visible, then it is thing said or done, some trick or artifice em-

not concealed. State v. Bias, 37 La. Ann. ployed, to prevent inquiry or elude investiga-

259, 260. tion, or calculated to mislead and hinder the

31. Petre v. Petre, 1 Drew. 371 [quoted in party entitled from obtaining knowledge by
In re McCallum, [1901] 1 Ch. 143, 160], as the use of ordinary diligence." And see Boyd
used within the meaning of the Real Prop- v. Boyd, 27 Ind. 429, 430, where it is said

erty Limitation Act (1833), § 26. "that the concealment contemplated by the

32. Crabb Syn. [quoted in Tygard v. Falor, statute must be something more than mere
163 Mo. 234, 242, 63 S. W. 672]. silence; that it must be an arrangement or

33. Black L. Diet. And see Page v. Par- contrivance to prevent subsequent discovery,

ker, 43 N. H. 363, 367, 80 Am. Dec. 172. and must be of an affirmative character."

A neglect to communicate that which a 37. Stafford v. Mills, 57 N. J. L. 574, 579,

party knows, and ought to communicate, is 32 Atl. 7 [citing Gibson v. McLaughlin, 1

called a "concealment." Black L. Diet, [oit- Browne (Pa.) 292; Bennett i;. Avant, 2 Sneed
ing Cal Civ. Code, § 2561]. (Tenn.) 152; Drake Attach. (6th ed.), §§ 48,

34. Daniels v. Hudson River F. Ins. Co., 53]. See also Frey v. Aultman, 30 Kan. 181,

12 Cush. (Mass.) 416, 425, 59 Am. Dec. 192 182, 2 Pac. 168; Hoggett v. Emerson, 8 Kan.
[quoted in Penn Mut. L. Ins. Co. v. Mechan- 262 [quoted in Myers v. Center, 47 Kan. 324,

ios' Sav. Bank, etc., Co., 72 Fed. 413, 440, 37 327, 27 Pac. 978] ; Kneeland Attach. § 215

U. S. App. 692, 19 C. C. A. 286, 38 L. R. A. [quoted in Garson v. Brumberg, 75 Hun
33, 70]. (N. Y.) 336, 339, 26 N. Y. Suppl. 1003, 58

35. 5 Lawson Rights, Rem. & Prae. § 2060 N. Y. St. 209] ; and, generally, Attachment,
[quoted in American Artistic Gold Stamping 4 Cyc. 368.
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GROSS-RBFEREllVCBS
For Matters Kelating to :

Homicide, see Homicide.
Illegitimacy, see Bastaeds.

For General Matters Relating to Criminal Law and Criminal Procedure, see

Criminal Law.

I. ORIGIN OF OFFENSE.

The original statute creating this offense was that of 21 Jac. I, c. 27.' This
statute was subsequently superseded by other statutes in England.^ And while
our statutes upon the subject are in many respects analogous to those of England,
it would perhaps be incorrect to designate any particular statute as a foundation

for our enactments.'

IL NATURE AND ELEMENTS.

A. Birth Alive. The real ofEense being an attempt to conceal the birth or

death so that it cannot be known whether or not the child * was murdered,' it

1. 2 Hale P. C. 288. 4. What constitutes a " child " within the
2. It was because of the uncertainty of the statute.— A fcetus not bigger than a man's

true sense and meaning of 21 Jac. I, c. 27, finger, but having the shape of a child, has
and the Irish act of 6 Anne that they were re- been held to be a " child " within the statute.

pealed, and 43 Geo. Ill, e. 58, § 3, was en- Reg. v. Colmer, 9 Cox C. C. 506. But see

acted. Eex v. Cornwall, R. & R. 250 note. Reg. v. Hewitt, 4 F. & P. 1101, wherein it

This latter statute was repealed by 9 Geo. IV, was left to the jury to say whether an oflf-

c. 31, § 14. See Rex v. Higley, 4 C. & P. spring six or seven months after conception
366, 19 E. C. L. 556, where the statute is set had so far matured as to become a child or

out in full. This was in turn repealed by was still only a foetus. See also Reg. v. Ber-
24 & 25 Viet. c. 100, which enacts that " if riman, 6 Cox C. C. 388.

any woman shall be delivered of a child, any 5. The different statutes creating this of-

person who shall by any secret disposition fense do not preclude an indictment for mur-
of the dead body of the said child ... en- der if the evidence is sufficient. Sullivan v.

'

deavour to conceal the birth thereof, shall be State, 36 Ark. 64 Icited in State v. Kirby, 57
guilty of a misdemeanour." Reg. v. Brown, Me. 30]. And see Wade v. Com., 1 Ky. L.
L. R. 1 C. C. 244, 245, 11 Cox C. C. 517, 39 Rep. 408, where it is said that although an
L. J. M. C. 94, 22 L. T. Rep. N. S. 484, 18 action of murder would lie for the death of
Wkly. Rep. 792. the child, yet when the death was probably

3. State V. Kirby, 57 Me. 30 ; Com. v. Clark, caused without guilty intent, the action should
2 Ashm. (Pa.) 105. See also Dunn v. State, be brought under the statute.
57 Ark. 560, 22 S. W. 212 (where it is said Where the punishment is the same as for
that the foundation of statutory enactments manslaughter it is error for the court to
in that state is evidently that of 21 Jac. I, treat the indictment as charging the latter
c. 27) ; and Bishop Stat. Crimes, § 768. offense and for the jury to return their ver-

r351 645 [-„^ A]
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would seem to be an immaterial matter whether the child be born dead oi;

alive/-

B. Illegitimacy of Child. Inasmuch as concealment was usually attempted
only by a mother desiring to conceal or destroy evidence of her shame or to

escape punishment,'' it was, by the earlier statutes of England,' and is in the
majority' of the jurisdictions in this country necessary that the child be, or if

born alive would have been, a bastard.^"

C. Concealment— l. Intent to Conceal. The authorities are all agreed that

there must be an actual intent to conceal the child." Hence where the child

slips from the mother into a privy vault, the mother being there for another pur-

pose,'^ or where, although the child was found among the feathers in a bed at the
house of the mother's father, it was proved that the mother had prepared clothes

for the child and sent for a surgeon at the time of her confinement,^' she would
not be guilty of the offense. On the other hand it is not necessary in proving
this intent to show that the body had been put in a place of final deposit."

diet in accordance therewith. So held in Dunn
r. State, 57 Ark. 5fi0, 22 S. W. 212.

6. Arfcanaas.— State v. Ellis, 43 Ark. 93.

Kentucky.—Com. v. Hopkins, 9 Ky. L. Rep.
432, 5 S. W. 392.

Missouri.— State v. White, 76 Mo. 96.

Pennsylvania.— Douglass v. Com., 8 Watts
(Pa.) 535.

England.— Reg. v. Wright, 9 C. & P. 754,

38 E. C. L. 437; Rex v. Poulton, 5 C. & P.

329, 24 E. C. L. 590 ; Rex v. Cornwall, R. & R.
250. And see 9 Geo. IV, c. 31, § 14, set out
in full in Rex v. Higley, 4 C. & P. 366, 19

E. C. L. 556.

See 6 Cent. Dig. tit. "Bastards," § 28
et seq.

Contra.— State v. Kirby, 57 Me. 30 (where
the court, after review of the different stat-

utes, concluded that the phrase " so that it

is not known " means not known at any time
past or present whether the child was born
dead ; and that if on the trial it can be shown
that the child was still-born the mother
should be acquitted) ; State v. Joiner, 11

N. C. 350; State v. Love, 1 Bay (S. 0.) 167.

The original statute (21 Jac. I, u. 27) ab-

solved the mother from liability, if upon trial

she could show that the child was born dead.

2 Hale P. C. 288.

Instruction.— In a jurisdiction where it is

immaterial whether or not the child be born
alive or dead, an instruction that if by ex-

amination or test the condition or status of

the child at birth can be determined the
mother must be found not guilty is error.

Com. V. Hopkins, 9 Ky. L. Rep. 432, 5 S. W.
392.

7. State V. Kirby, 57 Me. 30.

8. 21 Jac. I, c. 27; 43 Geo. Ill, c. 58, § 3.

But the later statutes, 9 Geo. IV, c. 31,

§ 14 Icited in Rex v. Douglas, 7 C. & P. 644,

1 Moody C. C. 480, 32 E. C. L. 801], and 24
& 25 Vict. c. 100 [given in Reg. v. Brown,
L. R. 1 C. C. 244, 11 Cox C. C. 517, 39 L. J.

M. C. 94, 22 L. T. Rep. N. S. 484, 18 Wkly.
Rep. 792] include any child.

9. But in some jurisdictions the offense is

not thus limited. State v. Ihrig, 106 Mo.
267, 17 S. W. 300; State v. White, 76 Mo. 96;

State V. Stewart, 93 N. C. 539.

[II. A]

10. Arkansas.— Sullivan v. State, 36 Ark.
64.

Kentucky.— Wade v. Com., 1 Ky. L. Rep.
408.

Maine.— State v. Kirby, 57 Me. 30.

New Hampshire.— State v. Hill, 58 N. H.
475.

New Jersey.— State v. Conover, 4 Crim. L.

Mag. 233.

Pennsylvania.—Boyles v. Com., 2 Serg. & R.
(Pa.) 40 (where a verdict was held bad for

omitting to find that the child was a bas-

tard) ; Com. V. Clark, 2 Ashm. (Pa.) 105.

Rhode Island.— State v. Sprague, 4 R. I.

257.

South Carolina.— See State v. Love, 1 Bay
(S. C.) 167.

See 6 Cent. Dig. tit. "Bastards," § 28
et seq.

11. Although the concealment need not be
from everyone. Thus a conviction was sus-

tained where a woman was present at the

birth and was requested to keep the matter
silent. State v. Hill, 58 N. H. 475. See also

Rex V. Cornwall, R. & R. 250.

Motive for concealment.— The endeavor to

conceal must not proceed alone from a desire

to escape individual observation or anger.

Where therefore it appeared that the body
of the child would have been buried by the

prisoner in the churchyard, but for her fear

to provoke her father, and because of such
fear she conveyed it to a pond, the case was
held not to fall within the statute. Reg. v.

Morris, 2 Cox C. C. 489.

12. State V. Conover, 4 Crim. L. Mag. 233

;

Reg. V. Coxhead, 1 Ci & K. 623, 47 E. C. L.

623. And this is true notwithstanding her

denial of the birth of the child. Reg. v.

Turner, 8 C. & P. 755, 34 E. C. L. 1003.

13. Rex V. Higley, 4 C. & P. 366, 10

E. C. L. 556. Compare Rex v. Poulton, 5

C. & P. 329, 24 E. C. L. 590, where it was
held that slight evidence of the mother hav-

ing previously spoken to others concerning

diapers for the child was insufficient, in con-

nection with the manner of concealment, to

show a lack of intent to conceal.

14. Reg. V. Perrv, 3 C. L. R. 691, 6 Cox
C. C. 531, Dears. C. C. 471, 1 Jur. N. S. 408, 24
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2. What Constitutes Concealment. To constitute a concealment, it is necessary

that the child be placed where it is not likely to be found.^' For that reason if

the mother be found with tlie child in her possession, although about to conceal

it, she cannot be convicted.'* On the other hand as what constitutes a conceal-

ment would depend upon the circumstances of each case," a most complete

exposure of the body might be a concealment.''

III. ACCOMPLICES.

It seems that some of the statutory provisions contemplate no crime unless the

mother, be a participator therein ;
^ but if the mother be indicted therefor others

may be held as aiders or abettors.^ Under the present English statute any one

may alone be guilty of the offense.''

IV. Indictment.^

The indictment must set out the acts constituting the offense.''' While the

L. J. M. C. 137, 3 Wkly. Eep. 404. And see

Reg. V. Goldthorpe, C. & M. 335, 2 Moody
C. C. 244, 41 E. C. L. 186 ; Reg. v. Farnham,
1 Cox C. C. 349.

15. Thus placing it in an open box in the
mother's bedroom, and afterward, on inquiry

of the physician, telling him that the child

was in the box (Reg. v. Sleep, 9 Cox C. C.

559), or leaving the dead body in two boxes,

closed, but not locked or fastened, one being
placed inside the other, in a bedroom, but in

such a position as to attract the attention of

those who daily resorted to the room (Reg.

r. George, 11 Cox C. C. 41) has been held not

to be a secret disposition within 24 & 25 Vict,

c. 100. See also Reg. v. Goode, 6 Cox C. C.

318.

16. Rex V. Snell, 2 M. & Rob. 44.

Time of concealment.— It is not the con-

cealment of death of a bastard child by its

mother years after its birth, which the stat-

utes contemplate. It is a concealment which
is intended to prevent it coming to light

whether or not the child was born dead or
alive or whether it was murdered. Per
King, J., in Com. v. Clark, 2 Ashm. (Pa.)

105.

17. Question for jury.— The question of

the intent of the party in disposing of the

body is for the jury. Reg. v. Clarke, 4 F. & F.

1040, in which case it is also held that the

question of whether or not the disposition

was in such a place that the offense could

have been committed (and a dust-bin was
held to be such a place) was for the court.

18. As for instance if the body were placed
in the middle of a moor in the winter, on the

top of a mountain, or in any other secluded

spot. Reg. V. Brown, L. R. 1 C. C. 244, 11

Cox C. C. 517, 39 L. J. M. C. 94, 22 L. T.

Rep. N. S. 484, 18 Wkly. Rep. 792.

Child dead at time of concealment.—-Un-
der 24 & 25 Vict. c. 100, § 60, it was necessary

that the child be dead at the time it is sought
to conceal it. Thus if the woman leave the

child while alive in the comer of a field and
it subsequently dies from exposure she can-

not be convicted under the statute. Reg. v.

May, 10 Cox C. C. 448, 16 L. T. Rep. N. S.

362, 15 Wkly. Rep. 751.

19. State V. Sprague, 4 R. I. 257.

30. State v. Sprague, 4 R. I. 257.

Under Geo. IV, c. 31, § 14, if the mother,
concurring with her paramour, endeavored to

conceal the birth, and he, in consequence of

her persuasion, took the child and buried it,

she could be convicted of endeavoring to con-

ceal the birth and he as an accomplice. Reg.
V. Bird, 2 C. & K. 817, 61 E. C. L. 817. And
see Rex v. Douglas, 7 C. & P. 644, 1 Moody
C. C. 480, 32 E. C. L. 801. But it should be

clear, not only that she wished to conceal the

birth, but that there was a common design—
an agency— between her and the man. Reg.

V. Skelton, 3 C. & K. 119.

21. 24 & 25 Vict. c. 100, reads that "every
person who shall, by any secret disposition,

etc." See Reg. v. Bro^vn, L. R. 1 C. C. 244,

11 Cox C. C. 517, 39 L. J. M. C. 94, 22 L. T.

Rep. N. S. 484, 18 Wkly. Rep. 792.

If the indictment be for child murder it

has been held that no one but the mother
could be convicted of concealment should it

appear that the child was born dead. Reg. v.

Wright, 9 C. & P. 754, 38 E. C. L. 437.

28. See, generally, Indictments and In-

rOEMATIONS.
23. Reg. V. Hounsell, 2 M. & Rob. 292.

Thus an allegation that the accused " did
feloniously conceal the birth of a bastard
child, the issue of her body, by secreting the
said child, so that it might not be known
whether or not it had been born alive, said

child being dead when found," is but the state-

ment of a conclusion of law and is insuffi-

icient. Poster v. Com., 12 Bush (Ky.) 373,
374. Compare State v. Ellis, 43 Ark. 93;
Boyles v. Com., 2 Serg. & R. (Pa.) 40.

Allegation that child is a bastard.—^In
those jurisdictions where the offense can be
committed only if the child be a bastard an
allegation of bastardy is essential. Sullivan
V. State, 36 Ark. 64. But if not so restricted

the allegation is of course unnecessary. Rex
V. Douglas, 7 C. & P. 644, 1 Moody C. C.

480, 32 E. C. L. 801.

[IV]
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death of the child must of course be alleged ^ the intent or motive in the conceal-
ing need not, by perhaps the better authority, be stated.^

V. EVIDENCE.

The evidence in order to authorize a conviction must be sufficient to show the
existence of every essential element of the ofEense.^' And in order to avoid vari-

ance tlie evidence must correspond with the allegations in the indictment."

Allegation that child was bom alive.— In
those jurisdictions where it is immaterial
whether or not the child be born alive the
indictment need not allege that it was alive

when born. Reg. v. Coxhead, 1 C. & K. 623,

47 E. C. L. 623. And see State v. White, 76
Mo. 96.

For forms of indictment in whole, in part,
or in substance, see the following eases:

Arltansas.— Sullivan v. State. 36 Ark. 64.

Missouri.— State v. White 76 Mo. 96.

North Carolina.— State v. Stewart, 93
N. C. 539.

Pennsylvania.— Com. v. Clark, 2 Ashm.
(Pa.) 105.

England.— Reg. r. Coxhead, 1 C. & K. 623,

47 E. C. L. 623, 624, where it is held that an
indictment which charges that the defendant
did cast and throw the dead body of the child

into the soil in a certain privy, " and did

thereby then and there unlawfully dispose of

the dead body of the said child, and en-

deavour to conceal the birth thereof " suffi-

ciently charges the endeavor to conceal the
birth, as the word " thereby " applies to the
endeavor as well as to the disposing of the

dead body.
24. State v. Ellis, 43 Ark. 93; Douglass v.

Com., 8 Watts (Pa.) 535; Rex v. Davis, 1

Russell Crimes 779 \_cited in 3 Jacob Fisher
Dig. col. 3127].

Sufficient allegation of death.— An allega-

tion in an indictment that Sarah " the said
infant having, on the day and year, &c.,

died, did endeavor, privately, to conceal the
death of the said infant " is a sufficient alle-

gation of its death. Boyles v. Com., 2 Serg.

& R. (Pa.) 40, 43.

25. State v. Ihrig, 106 Mo. 267, 17 S. W.
300; State v. White, 76 Mo. 96. And see

Bishop Stat. Crimes, § 778. Contra, Com. i).

Clark, 2 Ashm. (Fa.) 105.

26. State v. Ihrig, 106 Mo. 267, 17 S. W.
300; Com. v. Clark, ST Ashm. (Pa.) 105; Reg.
V. Brown, L. R. 1 C. C. 244, 11 Cox C. C. 517,
39 L. J. M. C. 94, 22 L. T. Rep. N. S. 484, 18
Wkly. Rep. 792; Reg. v. Cook, 11 Cox C. C.

542, 21 L. T. Rep. N. S. 216 ; Reg. v. Opie, 8

Cox C. C. 332.

The child was born alive.— See Com. v.

McKee, Add. (Pa.) 1; Com. v. Clark, 2
Ashm. (Pa.) 105; Rex v. Poulton, 5 C. & P.

329, 24 E. C. L. 590. See supra, II, A.
Legitimacy of child.— Com. v. Clark, 2

Ashm. (Pa.) 105. See supra, 11, B.

Intention to conceal.— Com. v. Clark, 2
Ashm. (Pa.) 105. Where the death of the
child is undisputed the evidence must show

[IV]

an intent to conceal, the sufficiency of
which will depend upon the circumstances at-
tending each particular case. Thus where the
body of the child was found a few hours after
its birth on the floor of an attic in the house
where the mother lived as a domestic servant,
the head severed from the body and both lying
on sheets which had been removed from the
bedroom below, in which there was evidence
that the birth had taken place, but it was
doubtful whether the severance of the head
from the body was effected there or in the
attic, it was held that there was no evidence,
to warrant the jury in finding a verdict for
the statutory misdemeanor of endeavoring to
conceal the birth. Reg. v. Goode, 6 Cox C. C.
318. But the act of throwing a bastard child
down the privy was evidence of an endeavor
to conceal the birth within 43 Geo. Ill, c. 58,

§ 3. Rex V. Cornwall, R. & R. 250. See
supra, II, C, 1.

Concealment.—• Mere proof that a woman
was delivered of a child and allowed two
others to take its body away was held to be
sufficient to sustain an indictment against
her for concealment of its birth. Reg. v.

Bate, 11 Cox C. C. 686. And under the Penn-
sylvania statute of 1718, concealment of the

death was evidence that the child was born
alive and killed by the mother ; but under the
statutes of 1786, 1790, concealment alone was
not sufficient to convict the mother; pre-

sumptive proof that the child was bom alive

being required. While by the statute of

1794 attendant circumstances in conjunction
with concealment was necessary. Com. r.

McKee, Add. (Pa.) 1. See supra, II, C.

That child was dead when concealed.—Evi-
dence failing to prove the death of the child

would be insufficient. Reg. v. Bell, Ir. R. 8

0. L. 541, 542. And it has been held neces-

sary in order to convict one of this offense

that the dead body of the child be found and
identified. Reg. v. Williams, 11 Cox C. C.

684. And see Com. v. Clark, 2 Ashm. (Pa.)

105.

27. Thus where the indictment alleged the
concealment to have been in and among a
certain heap of carrots, and the evidence was
that the body was laid upon the heap but be-

hind it so that it was hidden from the passer-

by by the upper part of the heap, it was held

that the evidence did not support the indict-

ment. Reg. V. , 6 Cox C. C. 391.

Proof of name of child.— Where one count
of an indictment described the child as " Har-
riet Stroud," and the second count as " a fe-

male of tender age, whose name is to the
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CONCEDER. A French word meaning to grant.^

CONCEDERE. To grant.^

CONCEDO. I grant.^

Conceive. To think, to understand, to have a complete idea of ;
* to beHeve,

suppose, form a notion, or think.^ The terra is synonymous with think, believe,

apprehend, imagine, understand.*

CONCENTRATED MOLASSES. Sugar in a green stated

CONCEPTUM. In the civil law, a theft (jurtum), when the thing stolen was
searched for and found upon some other person in the presence of witnesses.*

Concern. That which relates or pertains to one ; matter of concernment

;

business ; affair.'

Concerned. Interested ;
1" participating."

jurors aforesaid unknown," and the only evi-

dence was that the child was baptized " Har-
riet," and was so called, but there was no
evidence that it had been called " Har-
riet Stroud," it was held that a conviction

could not be sustained on either of these

counts, as the variance in the first was fatal,

and to sustain the second there must have
been evidence showing that the name could

not reasonably have been supposed to be
known to the grand jury. Reg. v. Stroud, 1

C. k K. 187, 2 Moody C. C. 270, 47 E. C. L.

187. But if the only count in the indictment

is an allegation that the " name is unknown "

to the jurors, evidence that the mother had
said she wished the child to be given a cer-

tain name, and on two occasions had called it

such name, is not a sufficient variance to

avoid the conviction. Rex v. Smith, 6 C. & P.

151, 1 Moody C. C. 402, 25 E. C. L. 368. And
see Reg. v. Evans, 8 C. & P. 765, 34 E. C. L.

1009, holding that evidence that a child six

weeks old was baptized on a Sunday, and
from that day to the following Tuesday was
called by its name of baptism and its mother's

surname, was sufficient to warrant the jury
in finding that it was properly described by
those names in the indictment. To a similar

effect see Rex v. Sheen, 2 C. & P. 634, 12

E. C. L. 776.

The evidence must also sustain the con-

junctive requirements of the statute, if such
a provision be made. Thus where the of-

fense consisted in the mother's concealment

of her pregnancy " and " the birth of her

bastard child, the defendant must be ac-

quitted where it appears that, prior to her
' confinement, she had informed her mother
and her paramour of her pregnancy. State v.

Conover, 4 Crim. L. Mag. 233.

1. Strother v. Lucas, 12 Pet. (U. S.) 410,

427 note, 9 L. ed. 1137.

2. Burrill L. Diet.

3. A word used in old Anglo-Saxon grants,

»nd in statutes merchant. Black L. Diet.

4. Webster Diet. IquoteA in Hays v. Paul,

51 Pa. St. 134, 143, 88 Am. Dec. 569].

5. Century Diet, {^qijboted, in State );.

Wheeler, 97 Wis. 96, 100, 72 N. W. 225].

6. Webster Diet, [quoted, in State v.

Wheeler, 97 Wis. 96, 100, 72 N. W. 225].

Means the same as "consider."— That the

two terms, " conceive " and " consider," mean
substantially one and the same thing, there
is no room for serious discussion. State v.

Wheeler, 97 Wis. 96, 100, 72 N. W. 225
[citing People v. Highway Com'rs, 8 N. Y.

476].
" Conceives himself aggrieved."— In People

V. Champion, 16 Johns. (N. Y. ) 61 [quoted

in State v. Wheeler, 97 Wis. 96, 100, 72

N. W. 225], it was held that the words
" conceives himself aggrieved " should be
given their plain and natural signification;

that it satisfies the statute if the person
seeking to appeal " conceives himself ag-

grieved," whether he be in fact aggrieved or
not.

7. Belcher f. Linn, 24 How. (U. S.) 508,

16 L. ed. 754, where it is said: "The con-

centrated molasses is not susceptible of being
guaged, which is another evidence that its

proper classification is sugar."

8. Black L. Diet.

9. Century Diet.
" The words ' concerns ' and ' accounts ' are

mercantile terms, and have an appropriate

technical import. The subject-matter, in this

case, in reference to which they are used,

was the merchandize on consignment, and
they mean in this instance, nothing more
nor less, than the ordinary incidents to a sale

of consigned goods. They should not be per-

verted so as to include any other right or
interest, or duty, than such as are incidental

to the sale on commission of the goods, in

relation to which, the orders were drawn and
accepted." Bruce v. Burdet, 1 J. J. Marsh.
(Ky.) 80, 82.

10. In insurance matters, as persons inter-

ested in the loss. McRossie v. Provincial Ins.

Co., 34 Li. C. Q. B. 55, 59.

11. State V. Bach Liquor Co., 67 Ark. 163,

55 S. W. 854, where it is said the word was
used in the statute in the sense of " par-

ticipants."
" Being concerned in " is not a legal term

or conclusion which needs a specification of

facts for completeness of description. It is a,

colloquial expression, equivalent to " being

engaged in," or " taking part in," and suffi-

ciently informs the defendant of what the

government intends to ve. U. S. v. Scott,

74 Fed. 213, 217.
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CONCERNING. Pertaining to ; having relation to.**

Concert, Agreement in a design or plan ; union formed by mutual com-
munication of opinions and views ;

^' a public performance of music in which
several singers or instrumentalists or both participate." (See, generally, Theatbes
AND Shows.)

CONCESSI. I have granted.'^

CONCESSIMUS. We have granted."

CONCESSIO. One of the old Common Assukances, g^. v., or forms of
conveyance."

Concession, a grant ; ordinarily applied to the grant of specific privileges
by a government ; French and Spanish grants in Louisiana.** (See, generally,
Public Lands.)

Concessit. Granted ; allowed ; agreed ; concurred."
Concessit solvere. Literally, he granted and agreed to pay. In English

law, an action of debt upon a simple contract.^

CONCESSUM. Accorded; conceded.^'

Conciliation. In French law, the formality to which intending litigants

are subjected in cases brought before \h.\QJuge depaix. The judge convenes the
parties and endeavors to reconcile them. Should he not succeed, the case pro-

ceeds. In criminal and commercial cases, the preliminary of conciliation does
not take place.^

Concilium, a council ; also argument in a cause, or the sitting of the court
to hear argument ; a day allowed to a defendant to present his argument ; an
imparlance.''*

Concilium regis. An ancient English tribunal, existing during the reigns

of Edward I and Edward II, to which was referred cases of extraordinary

difficulty.^

Concisely. Briefly, succinctly, and comprehensively.^

Conclude. To finish ; determine ; to estop ; to prevent.^'

Concluded. Ended ; determined ; estopped
;
prevented from.^ As applied

to public international treaties, the term means that the agreement, as understood

by them, has received its last form by being signed and duly executed, by the

ministers of the respective nations.^

12. U. S. V. Fulkerson, 74 Fed. 631, 632. 18. Black L. Diet.

13. Webster Diet, [quoted in Davids v. 19. A common term in the old reports.

People, 192 111. 176, 196, 61 N. E. 537]. Burrill L. Diet.

14. Buffalo V. Smith, 8 Misc. (N. Y.) 348, 20. Black L. Diet.

349, 28 N. Y. Suppl. 690, 59 N. Y. St. 581, 21. This term, frequently used in the old

where it is said : " The two words ' concert

'

reports, signifies that the court admitted or
and ' entertainment,' as used in the ordi- assented to a point or proposition made on
nance, are, as we think, intended to describe the argument. Black L. Diet.

the same thing." 22. Black L. Diet.

15. At common law, in a feoffment or es- 23. Black L. Diet.

tate of inheritance, this word does not imply 24. Black L. Diet.

a warranty; it only creates a covenant in a 25. Bertolet's Election, 13 Pa. Co. Ct. 353,

lease for years. Black L. Diet, [citing Frost 355, where it is said: "Its use in this stat-

V. Raymond, 2 Cai. (N. Y.) 188, 194, 2 Am. ute indicates, as a requisite of tne partition.

Dee. 228]. only that precision of averment w'hich is in-

16. A term used in conveyances, the effect dispensable to inform the court of the prob-

of which was to create a joint covenant on able existence and nature of such grounds
the part of the grantors. Black L. Diet. of contest as will give it jurisdiction of the

17. Black L. Diet. case. This conclusion is also demanded by
Concessio per regem fieri debet de certitu- a reference to the spirit and purpose of the

dine.— A grant by the king ought to be made enactment."
from certainty. Black L. Diet. 26. Black L. Diet.

Concessio versus concedentem latam inter- 27. Black Li. Diet,

pretationem habere debet.— A grant ought to 28. Hylton v. Brown, 1 Wash. (U. S.)

have a broad interpretation (to be liberally 343, 351, 12 Fed. Gas. No. 6,982, where it is

interpreted) against the grantor. Black h. said: "It is this which concludes all agree-

Dict. ments, whether made by nations or by in-
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Conclusion. The end ; the termination ; the act of finishing or bringing to

a closer^' also a bar or estoppel.™ (Conclusion: Of Argument, see Teial. Of
Indictment or Information, see Indiotments and Infoemations. Of Law and,

Fact, see Appeal and Ekeoe ; Aebiteation and Awaed ; Teial. Of Pleading
see Pleading. Of Witness as Evidence, see Ceiminal Law ; Evidence.)

Conclusive. Shutting up a matter ; shutting out all further evidence ; not
admitting of explanation or contradiction

;
putting an end to inquiry; final ;

'*

decisive; putting an end to debate or question; leading to a conclusion or
decision.^^ (Conclusive : Evidence, see Evidence ; Ceiminal Law.)

Conclusive in law. That of which from its nature the law allow no con-

tradiction or explanation ; an inference which the law makes as peremptory, that

it will not allow it to be overthrown by any contrary proof, however strong.^

Conclusively. Decisively, with final determination ;
^ a word which carries

with it the idea of finality, and implies, necessarily, that the presumption is of

such a character that no evidence may be considered to rebut it.^^

Concord. In the old process of levying a fine of lands, the concord was an
agreement between the parties (real or feigned) in which the deforciant (or he
who keeps the other out of possession) acknowledged that the lands in question

are the right of complainant ; and, from the acknowledgment or admission of

right thus made, the party who levies the fine is called the " cognizor," and the

person to whom it is levied the " cognizee." '^ Also an agreement between two
persons, one of whom has a right of action against the other, settling what amends
shall be made for the breach or wrong ; a compromise or an accord.*' (See,

generally, Accoed and Satisfaction ; Common Eecoveey ; Compeomise and
Settlement.)

CONCORDARE LEGES LEGIBUS EST OPTIMUS INTERPRETANDI MODUS. A
maxim meaning " To make laws agree with laws is the best mode of interpreting

them." «5

Concordat. In public law, a compact or convention between two or more

dividuals. That this is the meaning of the conclusive accounts sometimes formerly made
word concluded, is plain from the above quo- without notice or citation." Burroughs v.

tation from Vattel, and from other expres- Miekle, 3 N. J. L. 913, 916.

sions used by him in bk. 3, c. 16, p. 238, " The words ' conclusive evidence of the
speaking of truces, where he uses the words regularity of all othei proceedings,' as used in

as importing a signature, either by the sover- the section, refer, and were intended by the
eign, or by his general. But it goes on, and framers of the provision to refer, to the acts

says: 'And Great Britain shall be ready to and proceedings required to be done and had
conclude the same.' Now, when the treaty at the hands of the public officials intrusted

was signed by her ministers, she had showii with the various steps leading up to the exeeu-

her readiness to conclude it." tion of a tax deed, and not, as in this case,

29. Black L. Diet. to something required to be done by the ap-

30. Black L. Diet. plicant for the deed." Miller v. Miller, 96

31. Black L. Diet. Cal. 376, 379, 31 Pac. 247, 31 Am. St. Rep.

32. Hoadley v. Hammond, 63 Iowa 599, 229, construing Cal. Pol. Code, § 3787.

602, 19 N. W. 794. 33. Webster Diet, [quoted in Joslyn /).

"Conclusive upon all parties."— Where the Pulver, 59 Hun (N. Y.) 129, 140, 13 N. Y.

statute provides that a final order shall be Suppl. 311, 35 N. Y. St. 888, per Mayham, J.,
' conclusive upon all parties," the court in dissenting opinion]

.

said: "The word 'conclusive,' as here used, 34. Webster Diet, [quoted in Hilliard v.

Means simply that while it stands unre- Beattie, 58 N. H. 112 (citing Cochecho R. Co.

versed it binds all parties to the proceeding, v. Farrington, 26 N. H. 428, 445)].

just as a judgment is ' conclusive ' because it 35. Anderson L. Diet, [quoted in Smith v.

binds all parties to the action." Commer- Rodecap, 5 Ind. App. 78, 31 N. E. 479].

cial Bank v. McAuliffe, 92 Wis. 242, 244, 66 36. Black L. Diet.

N. W. 110. Again, where the statute pro- 37. Black L. Diet.

vided that "the final settlement of the ac- In old practice, an agreement between two

counts of executors, shall be conclusive on all or more, upon a trespass committed, by way
parties," etc., it was said : " The word con- of amends or satisfaction for it. Black L.

elusive, here made use of, I apprehend to be Diet,

in contradistinction to the imperfect or in- 38. Black L. Diet.
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independent governments ; '' also an agreement made by a temporal sovereign
with the pope, relative to ecclesiastical matters.** In French law, a compromise
effected by a bankrupt with his creditors, by virtue of which he engages to pay
within a certain time a certain proportion of his debts, and by which the eredit-
01-8 agree to discharge the whole of their claims in consideration of the same.*'

(See, generally. Treaties.)

Concordes. Agreed, as a jury upon their verdict.^

Concordia. In old English law, an agreement, or Concoed,'*' q. v.

Concordia DISCORDANTIUM CANONOM. The harmony of the discordant
canons ; a collection of ecclesiastical constitutions made by Gratian, an Italian

monk, A. D. 1151 ; more commonly known by the name of Deormtum Gbatiani,*^

q. V.

CONCORDIA PARV^ RES CRESCUNT ET OPULENTIA LITES. A maxim
meaning " Small means increase by concord and litigations by opulence." ^

Concubinage.'^ Tlie Cohabiting {q. V.) of a man and a woman who are not
legally married ; the state of being a Concubine,*'' q. v. ; the Cohabitation (q. v.)

of a man with a woman to whom he is not united by marriage ; ^ the act or
practice of Cohabiting {q. v.) in sexual intercourse without the authority of a
legal marriage;*' a comprehensive term, covering any illicit intercourse;™ a
species of loose, informal marriage which took place among the ancients, and
which is yet in use in some countries.^' (See, generally. Abduction ; Foenica-
TioN ; Lewdness ; Peostitution.)

CONCUBINATUS. In Roman law, an informal, unsanctioned, or " natural

"

marriage, as contradistinguished from the JustoB nuptice, orJustum fnatrimonium,
the civil marriage.^^

Concubine, a woman who cohabits with a man without being his wife ;
^

a sort of inferior wife, among the Romans, upon whom the husband did not con-
fer his rank or quality.^ (See Concubinage.)

Concur. In common parlance to run together ; to meet.^' In Louisiana,

39. Black L. Diet. 49. Bouvier L. Diet, [quoted in State v.

40. Black L. Diet. Overstreet, 43 Kan. 299, 305, 23 Pae. 572;
41. Black L. Diet. State v. Gibson, 111 Mo. 92, 105, 19 S. W.
42. Burrill L. Diet. 980, per Thomas, J., in dissenting opinion;
43. Burrill L. Diet. State v. Feasel, 74 Mo. 524, 526] ; Webster
44. Burrill L. Diet. Diet, [quoted in State v. Gibson, 111 Mo. 92,

45. Black L. Diet, [citing 4 Inst. 74]. 105, 19 S. W. 980, per Thomas, J., in dis-

46. The word has no settled common-law senting opinion].

meaning.— People v. Bristol, 23 Mieh. 118, 50. People v. Bristol, 23 Mich. 118, 127.

127. And see People v. Cummons, 56 Mich. 51. Black L. Diet.; Bouvier L. Diet.; Whar-
544, 545, 23 N. W. 215, where the court, in ton L. Lex. [quoted in State v. Gibson, 111
considering the words "concubinage" and Mo. 92, 96, 19 S. W. 980].
" prostitution," said : " The last two were 53. Black L. Diet.

evidently intended to cover all cases of lewd 53. Webster Diet, [quoted in State v.

intercourse. Neither of these words has any Gibson, 111 Mo. 92, 96, 19 S. W. 980].

common-law meaning, but both are popular When a woman iiecomes a " concubine."

—

phrases, either of which might be made to When a single woman consents to unlawfully
cover the crime here shown without any cohabit with a man. generally, as though the

change from general usage." But see State marriage relation existed between them,
I'. Feasel, 74 Mo. 524, 526 [quoted in State without any limit as to the duration of such

, r. Gibson, 111 Mo. 92, 105, 19 S. W. 980]. illicit intercourse, and actually commences
I Distinguished from " prostitution."— See cohabiting with him in pursuance of that
Henderson v. People, 124 111. 607, 615, 17 understanding, she becomes his concubine, or,

K. E. 68, 7 Am. St. Rep. 391 ; State v. Gib- as it is usually expressed in modern times,

son. 111 Mo. 92, 97, 19 S. W. 980. "his kept mistress," which amounts to the

47. Webster Diet, [quoted in State j'. same thing. Henderson v. People, 124 HI.

Gibson, HI Mo. 92, 96, 19 S. W. 980]. 607, 616, 17 N. E. 68, 7 Am. St. Rep. 391.

48. Burrill L. Diet, [quoted in State v. 54. Black L. Diet.

Feasel, 74 Mo. 524, 526, where it is said: 55. Webster Diet.
" The above is the accepted meaning of the Something more than mere acquiescence
word at common law, and was, we think, or silent submission. Dillon v. Scofield, 11
used by the legislature in that sense"]. Nebr. 419, 9 N. W. 554.
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the term means to join with other claimants in presenting a demand against an
insolvent estate.^'

j

CONCURATOR. In the civil law, a joint or co-curator, or guardian."
Concurrence. Joint approval or action.^ In French law, the possession,

by two or more persons, of equal rights or privileges over the same subject-

matter.^' (See Consent.)
Concurrence DISLOYALE. a word used among French speaking nations to

designate the ofEense of infringement of trade-marks. This term may be fairly

anglicized as a dishonest, treacherous, perfidious rivalry in trade.*" (See, gener-

ally, Trade-Maeks and Trade-Names.)
Concurrent. Having the same authority ; acting in conjunction ; agreeing

in the same act; contributing to the same event; contemporaneous;*^ running
together;*^ co-operating; contributing to the same effect;*^ acting in conjunc-

tion ; agreeing in the same act ; contributing to the same event or effect ; co-op-

erating ; accompanying; conjoined; associate; concomitant; joint and equal;
existing together, and operating on the same objects.** (Concurrent : Conditions,

see Sales. Covenants, see Contracts ; Covenants. Insurance, see Fire Insur-
ance. Jurisdiction, see Courts. Negligence, see Negligence. Remedies, see

Admiralty ; Election of Eemedies.)
Concurrent lease. One granted for a term which is to commence before

the expiration or other determination of a previous lease of the same premises,

made to another person, or, in other words, an assignment of a part of the rever-

sion, entitling the lessee to all the rents accruing upon the previous lease after

the date of his lease, and all the remedies against the tenant under the prior lease,

which his lessor would have had, except for the assignment.*'

Concurrent writs. Duplicate originals, or several writs running at the

same time or for the same purpose, for service on or arrest of a person, when it

is not known where he is to be found ; or for service on several persons, as when
there are several defendants to an action.**

CONCURSO. A remedy provided by state laws, to enable creditors to enforce

their claims against a debtor.*'

CONCURSUS. In the civil law, (1) a running together ; a collision, as concur-

sus creditorum, a conflict among creditors ; (2) a concurrence, or meeting, as oon-

Gursus actionuTTi, concurrence of actions.** (See, generally, Interpleader.)

56. Black L. Diet. F. Ins. Co. v. Bliun, 76 Tex. 653, 663, 13

57. Blaek L. Diet. S. W. 572 J.

58. Century Diet. TI-3 expre-sion "concurrent remedies"
59. Black L. Diet. manifestly implies a restrictive reference to

60. Simmons Medicine Co. v. Mansfield the information, as a known remedy, not less

Drug Co., 93 Tenn. 84, 130, 23 S. W. 165, than to the irdictment, each within its proper
where it is said :

" In the German Imperial sphere. One or -l^he other must be used in

Court of Colmar, in 1873, the Court said that every case, ia; p. Thomas, 10 Mo. App. 24,

current jurisprudence understands by con- 26.

ourrence deloyale all maneuvers that cause 64. Webster Diet, [quoted in Washburn-
prejudice to the name of a property, to the Halligan Coffee Co. v. Merchants' Brick Mut.
renown of a merchandise, or in lessening F. Ins. Co., 110 Iowa 423, 432, 81 N. W. 707,

the custom due to rivals in business. The 80 Am. St. Rep. 311; Corkery v. Security F.

euphemism employed as a head to this section Ins. Co., 99 Iowa 382, 390, 68 N. W. 792;
will answer the present purpose. It implies East Texas F. Ins. Co. v. Blum, 76 Tex. 653,
''a fraudulent intention, while, on the contrary, 663, 13 S. W. 572].
an enjoinable infringement of a technical 65. Cargill v. Thompson, 57 Minn. 534,

trade-mark may be the result of accident or 550, 59 N. W. 638, where it is said, per
misunderstanding, without actual fraud being Canty, J., in dissenting opinion : " But, un-
an element." less under seal, it does not have this effect,

61. Black L. Diet. because it does not come within the pro-
62. Worcester Diet, [quoted in East Texas visions of St. 32 Hen. VIII, ch. 34 "

P. Ins. Co. V. Blum, 76 Tex. 653, 663, 13 66. Black L. Diet.
S. W. 572]. 67. Schroeder v. Nicholson, 2 La. 350, 355.

63. Worcester Diet, [quoted in East Texas 68. Black L. Diet.
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Concuss. In Scotch law, to Coerce,*' q. v.

CONCUSSIO. In the civil law, the offense of extortion by threats of violence.™
(See, generally, Extortion.)

Concussion, in the civil law, the unlawful forcing of another by threats of
violence to give something of value;''

CONDEDir. In ecclesiastical law, the name of a plea entered by a party to a >

libel tiled in the ecclesiastical court, in which it is pleaded that the deceased made
the wiU wliich is the subject of the suit, and that he was of sound mind.'^

Condemn. To find or adjudge guilty ; to adjudge or sentence ;
'^ to deem,

think or judge any one, to be guilty, to be criminal— to give judgment, or sen-

tence, or doom of guilt ; to adjudge or declare the penalty or punishment ;
''* to

adjudge (as an admiralty court) that a vessel is a prize, or that she is unfit for

service ;
'^ to set apart or expropriate property for public use, in the exercise of

the power of eminent domain.'* (See, generally. Condemnation ; Criminal Law
;

Eminent Domain.)
Condemnation. The act of condemning." In the civil law, a sentence or

judgment tvliich condemns some one to do, to give, or to pay something, or which
declares that his claim or pretensions are unfounded.™ (Condemnation : Of Prize,

see Admiralty; War. Of Property, see Customs Duties; Eminent Domain;
Forfeitures; Internal Revenue ; Neutrality Laws; Shipping ; War.)

Condemnation money. The damages which the party failing in an action

is adjudged or condemned to pay ; sometimes simply called the " condem-
nation " ; ™ the damages that should be awarded against the appellant, by the

judgment of tlie court.*"

Condescendence. In Scotch law, a part of the proceedings in a cause,

setting forth the facts of the case on the part of the pursuer or plaintiff.^'

CONDICTIO. In Roman law, a general term for actions of a personal nature,

founded upon an obligation to give or do a certain and defined thing or service.^^

CONDICTIO REI FURTIV.S!, QUIA REI HABET PERSECUTIONEM, H^REDEM
QUOQUE FURIS OBLIGAT. A maxim meaning " The appointment of an action on
a certain day relating to stolen goods, since it implies the production of the

goods, binds the heir of the thief also." ^

69. Black L. Diet. 81. Black L. Diet.

70. Black L. Diet. 82. It is distinguished from vindicatio rei,

71. It diflfers from robbery, in this: that which is an action to vindicate one's right of

in robbery the thing is taken by force, while property in a thing by regaining (or retain-

in concussion it is obtained by threatened ing) possession of it against the adverse

violence. Black L. Diet. claim of the other party. Black L. Diet.

{2. Black L. Diet. Condictio certi.— In the civil law, it is an
73. Black L. Diet. action which lies upon a promise to do n,

74. Eichardsou Diet, [quoted in Blaufus thing, where such promise or stipulation is

V. People, 69 N. Y. 107, 111, 25 Am. Rep. certain, (si certa sit stipulatio) . Black L.

148, where it is said : " ' Judge not, that ye Diet.

be not judged,' of our New Testament, is Condictio ex lege.—In the civil law, an ac-

' Nyle ye denie, that ghe be not demed,' of tion arising where the law gave a remedy,

Wiclifife"]. but provided no appropriate form of action.

75. Black L. Diet, [citing Hayman v. Black L. Diet.

Molton, 5 Esp. 65, 8 Rev. Rep. 837; 1 Kent Condictio indebitati.— In the civil law, an

Oomm. 102]. action which lay to recover anything which

76. Black L. Diet. the plaintiff had given or paid to the defend-

77. Century Diet. ant, by mistake, and which he was not bound

78. Bouvier L. Diet, [quoted in Lockwood to give or pay, either in fact or in law. Black

V. Saffold, 1 Ga. 72, 74]. L. Diet.

79. Black L. Diet. Condictio rei furtivae.— In the civil law,

80. Doe V. Daniels, 6 Blackf. (Ind.) 8, 9, an action which lay to recover a thing stolen,

where it is said :
" It does not embrace against the thief himself, or his heir. Black

damages not included in the judgment." L. Diet.

The " eventual condemnation money," then, Condictio sine causa.—In the civil law, an

is that which the law sentences the party to action which lay in favor of a person who had

pay ; expressed by the judgment of the court, given or promised a thing without considera-

the legitimate organ of the law. Lockwood tion, (causa). Black L. Diet.

V. Saffold, 1 Ga. 72, 74. 83. Morgan Leg. Max.
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CONDITIO. A Condition,^ ^. v.

CONDITIO AD LIBERUM TENEMENTUM AUFERENDUM NON NISI EX FACTO
PLACITARI DEBET. A maxim meaning " An argument for taking away a free

tenure ought not to be pleaded, except from the deed." ^

CONDITIO BENEFICIALIS, QUyG STATUM CONSTRUIT, BENIGNE SECUNDUM
VERBORUM INTENTIONEM EST INTERPRETANDA ; ODIOSA AUTEM QU^ STATUM
DESTRUIT, STRICTE SECUNDUM VERBORUM PROPRIETATEM ACCIPIENDA, A
maxim meaning " A beneiicial condition, which creates an estate, ought to be
construed favorably, according to the intention of the words ; but a condition

which destroys an estate is odious, and ought to be construed strictly according

to the letter of the words." ^°

CONDITIO DICITUR CUM QUID IN CASUM INCERTUM QUI POTEST TENDERE
AD ESSE AUT NON ESSE CONFERTUR. A maxim meaning " It is called a con-

dition when something is given on an uncertain event, which may or may not

come to pass." ^

CONDITIO EX PARTE EXTINCTA EX TOTO EXTINGUITUR. A maxim meaning
" An agreement extinguished in part is wholly extinguished." ^

CONDITIO ILLICITA HABETUR PRO NON ADJECTA. A maxim meaning "An
unlawful condition is deemed as not annexed." ^

CONDITIO LIBERUM TENEMENTUM CASSANS NON PER NUDA VERBA SINE
CHARTA VALEBIT. A maxim meaning " A condition making void a free tene-

ment will be of no value by bare words without writing." '"

Condition. Mode, or state of being ;
^' state or situation with regard to

external circumstances;'^ essential quality; property, attribute;'^ something to

be done ;
^ something annexed to the grant ; ^ an agreement or stipulation in

regard to some uncertain future event, not of the essential nature of the trans-

action, but annexed to it by the parties, providing for a change or modification of

their legal relations upon its occurrence ;
'^ a clause in an agreement which has

84. Black L. Diet. R. Co. v. Cincinnati, Ohio Prob. 269, 273,
85. Morgan Leg. Max. where the word as used in a statute was de-

86. Black L. Diet. And see Lowe v. Hyde, fined to be a stipulation precedent to the en-

39 Wis. 345, 356; Fraunces' Case, 8 Coke ioyment of the grant.

896, 906. 96. Black L. Diet.

87. Morgan Leg. Max. Conditions known to the common law are

88. Morgan Leg. Max. defined under their appropriate names in the

89. Black L. Diet. following titles: Conditions are either ex-

90. Peloubet Leg. Max. press or implied. They are express when they
91. Webster Diet, [gwoteti in State «. Jack- appear in the contract; they are implied

sonville St. R. Co., 29 Fla. 590, 613, 10 So. whenever they result from the operation of

590]. law, from the nature of the contract, or from
92. Webster Diet, [quoted in State v. Jack- tne presumed intent of the parties. They

sonville, etc., R. Co., 29 Fla. 590, 613, 10 So. are possible or impossible; the former when
590 ; Fromherz v. Yankton F. Ins. Co., 7 S. D. they admit of performance in the ordinary
187, 196, 63 N. W. 784, where it is said: "In course of events; th« latter when it is con-

this respect it means more than the location

;

trary to the course of nature or human limita-

it means location and environment"]. tions that they should ever be performed.

The terms, " condition in life " and " situa- They are lawful or unlawful ; the former
tion in life " are synonymic, and may be used when their character is not in violation of

interchangeably. Rosst). Kansas City, 48 Mo. any rule, principle, or policy of law; the lat-

App. 440, 447 [citing Blair v. Chicago, etc., ter w'hen they are such as the law will not

R. Co., 89 Mo. 383, 1 S. W. 350; Thomas v. allow to be made. They are consistent or

Wabash, etc., R. Co., 20 Mo. App. 485]. repugnant; the former when they are in har-

93. Webster Diet, [quoted in State v. Jack- mony and concord with the other parts of the

sonville St. R. Co., 29 Fla. 590, 613, 10 So. transaction; the latter when they contradict,

590]

.

annul, or neutralize the main purpose of the

94. Worcester Diet, [quoted in Fenn v. contract. Repugnant coHditions are also

Gulf, etc., R. Co., 76 Tex. 380, 382, 13 S. W. called " insensible." They are independent,

273, where it is said: "And in that sense dependent, or mutual; the first when each of

when plural is synonymous with 'terms ' "]. the two conditions must be performed without

95. State v. Board of Public Works, 42 .any reference to the other; the second when
Ohio St. 607, 615. See also Cleveland, etc., the performance of one is not obligatory until
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for its object to suspend, to rescind, or to modify the principal obligation ; or, in

a will, to suspend, revoke, or modify the devise or bequest ;
'^ a modus or quality

annexed by him that hath an estate, or interest or right to the same, whereby an
estate, etc., may either be defeated, enlarged, or created upon an uncertain
event ;

^ a qualification or restriction annexed to conveyance of lands, whereby
it is provided that in case a particular event does or does not happen, or in case

the grantor or grantees do, or omit to do, a particular act, an estate shall com-
mence, be enlarged or be defeated.^' Also at common law as well as in the civil

law, the rank, situation, or degree of a particular person in some one of the dif-

ferent orders of society.^ (Condition : Acceptance of, see Appeal and Eeeoe.
Express, see Contracts ; Deeds. Implied, see Conteacts ; Deeds. In Accept-
ance of Offer, see Contracts ; Sales ; Vendor and Phechasee. In Bill or

Note, see Commbeoial Paper. In Contract, see Conteaots. In Deed, see Cove-
nants ; Deeds.' In Insurance Policy, see Accident Instteance ; Fire Insurance

;

Insurance ; Life Insurance. In Lease, see Landlord and Tenant. Iu Mort-
gage, see Chattel Mortgages ; Mortgages. In Promise to Pay, see Limita-
tions OF Actions. In Ticket, see Carriers. In Will, see Wills. Of Gift, see

Gifts. Of Guaranty, see Guaranty. Of Subscription, see Subscriptions. On

the actual performance of the other ; the third

when neither party need perform his condition

unless the other is ready and willing to per-

form his. Black L. Diet.

In civil law, conditions are of the following
several kinds : The " casual condition " is

that which depends on chance, and is in no
way in the power either of the creditor or of

tne debtor. A " mixed condition " is one that
depends at the same time on the will of one of

the parties and on the will of a third person,

or on the will of one of the parties and also

on a casual event. The " potestative condi-

tion " is that which makes the execution of

the agreement depend on an event which it is

in the power of the one or the other of the
contracting parties to bring about or to

hinder. A " resolutory condition " is one
which destroys or releases an obligation al-

ready vested, as soon as the condition is ful-

filled. A " suspensive condition " is one
which postpones the obligation until the hap-
pening of a future and uncertain event, or a
present but unknown event. Black L. Diet.

[citing La. Civ. Code (1900), arts. 2023
et seq.l.

In French law, the following peculiar dis-

tinctions are made : ( 1 ) A condition is

casualle when it depends on a chance or
hazard; (2) a condition is potestative when
it depends on the accomplishment of some-
thing which is in the power of the party to

accomplish; (3) a condition is mixte when
it depends partly on the will of the party
and partly on the will of others; (4) a con-

dition is suspensive when it is a future and
uncertain event, or present but unknown
event, upon which an obligation takes or fails

to take effect; (5) a condition is resolutoire

when it is the event which undoes an obliga-

tion, which has already had effect as such.

Black L. Diet, [citing "BTOwa L. Diet.].

97. 1 Bouvier Inst. No. 730.

Qualities annexed to personal contracts and

agreements are frequently called conditions,

and these must be interpreted according to

the real intention of the parties. Selden c.

Pringle, 17 Barb. (N. Y.) 458, 466 [citing

Bacon Abr. tit. Conditions].

98. Black L. Diet, [citing Coke Litt. 201al.
99. Heaston v. Randolph County, 20 Ind.

398, 403 [citing 2 Greenleaf Cruise 2].

A condition is created by inserting the very
words " condition " or " on condition " in the
agreement. Warner v. Bennett, 31 Conn. 46S,

475 [citing 1 Bouvier Inst. 285].

Distinguished from other terms.— A " con-

dition " is to be distinguished from a. " limita-

tion," in that the latter may be to or for the

benefit of a stranger, who may then take ad-

vantage of its determination, while only the

grantor, or those who stand in his place, can

take advantage of a, condition ; and in that

a limitation ends the estate without entry or

claim, which is not true of a condition. It

also differs from a " conditional limitation "

;

for in the latter the estate is limited over to

a third person, while in case of a simple con-

dition it reverts to the grantor, or his heirs

or devisees. It differs also from a " cove-

nant," which can be made either by a grantor

or grantee, while only the grantor can make
a condition. A charge is a devise of land

with a bequest out of the subject-matter, and

a charge upon the devisee personally, in re-

spect of the estate devised, gives him an es-

tate on condition. A condition also differs

from a " remainder " ; for, while the foriner

may operate to defeat the estate before its

natural termination, the latter cannot take

effect until the completion of the preceding

estate. Black L. Diet, [citing Stearns v.

Godfrey, 16 Me. 158; 1 Ook Litt. 70].

The words usually employed to create a

condition are, "on condition." But the

phrases, " so that," " provided," " if it shall

happen," are of the same import. " Provided,

always," may constitute a condition, limita-

tion or covenant, according to circumstances.

Heaston v. Randolph County, 20 Ind. 398,

403.

1. Black L. Diet.
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Affirmance, see Appeal and Eeeob. On Allowance of Amendment, see Plead-
ing. On Allowance or Denial of Dismissal or Nonsuit, see Dismissal and Non-
suit. On Granting Continuance, see Continuances. On Granting New Trial,

see Criminal Law ; New Trial. On Tender, see Tender. On Vacating Judg-
ment, see Judgments.)

Condition affirmative, a Condition {q. V.) which consists in doing a
thing ; as provided that the lessee shall pay rent, etc.*

Conditional. To which is dependent upon or granted subject to a Condi-
tion,' q. V. (Conditional : Contract, see Contracts. Fee, see Deeds ; Estates

;

Wills. Limitation, see Deeds ; Estates ; Wills. Sale, see Sales. See also

Condition.)

Condition collateral, a Condition {c[. v.) where the act to be done is a
collateral act.*

Condition compulsory. A Condition (§-. V.) expressly requiring a thing

to be done.'

Condition consistent, a Condition {q. V.) which agrees with all other

parts of the contract, or which by a just construction can be reconciled with every
other part.*

2. Black L. Diet.

3. Black L. Diet.

Conditional acceptance is a new offer, which
requires acceptance in its turn to close the
bargain. Stotesburg v. Massengale, 13 Mo.
App. 221, 226.

Conditional contract is an executory con-

tract, the performance of which depends upon
a condition. It is not simply an executory
contract, since the latter may be an absolute
agreement to do, or not to do, something;
but it is a contract whose very existence and
performance depends upon a contingency and
condition. Story Contr. [quoted in Nash-
ville, etc., R. Co. V. Jones, 2 Coldw. (Tenn.J
574, 584]. See, generally, Conteacts.

Conditional conveyance is one which is re-

stricted and limited by some condition, the
non-performance of which will hinder it from
operation and effect, if it be a condition
precedent. Falconer v. Buffalo, etc., R. Co.,

69 N. Y. 491, 498.

Conditional creditor, in the civil law, is a
creditor having a future right of action, or

having a right of action in expectancy. Black
L. Diet.

A conditional disposition is one which de-

pends upon the occurrence of some uncertain
event, by which it is either to take effect or

be defeated. Black L. Diet. See, generally,
Wills.
Conditional fee is a fee restrained to some

particular heirs, exclusive of others ;
" as, to

the heirs of a man's body," by which only his

lineal descendants are admitted, in exclusion
of collateral heirs. Simmons v. Augustin, 3
Port. (Ala.) 69, 96; Kirk v. Furgerson, 6
Coldw. (Tenn.) 479,483.

It was called a " conditional fee," by rea-

son of the condition expressed or implied in

the donation of it that, if the donee died witli-

out such particular heirs, the land should re-

vert to the donor. Black L. Diet. See, gen-
erally. Estates.

Conditional legacy is one which is liable to
take effect or to be defeated according to the
occurrence or non-occurrence of some uncer-

tain event. Black L. Diet. See, generally.
Wills.

Conditional limitation is a condition fol-

lowed by a limitation over to a third person
in case the condition be not fulfilled or there
be a breach of it. Black L. Diet. See, gen-
erally, Estates. A conditional limitation is

where an estate is so expressly defined and
limited by the words of its creation that it

cannot endure for any longer time than till

the contingency happens upon which the es-

tate is to fail. Between conditional limita-
tions and estates depending on conditions sub-

sequent there is this difference: that in the
former the estate determines as soon as the
contingency happens; but in the latter it

endures until the grantor or his heirs take
advantage of the breach. 1 Stephen Comm.
309, 310 [quoted in Black L. Diet.].

Conditional obligation, in the civil law,
is one which is made to depend upon an un-
certain event. If the obligation is not to take
effect until the event happens, it is a sus-
pensive condition; if the obligation takes
effect immediately, but is liable to be de-
feated when the event happens, it is then a
resolutory condition. Moss v. Smoker, 2 La.
Ann. 909, 991, where it is said: "It is cer-
tainly usual in agreements, as Domat has
well said, for the parties to foresee accidents
that may produce some change which they
are willing to guard against; they therefore,
said he, regulate what shall be done if those
cases do happen." The Lousiana code de-
fines conditional obligations as those w'hich
result from the operation of law, from the
nature of the contract, or from the presumed
intent of the parties. Moss v. Smoker, 2
La. Ann. 989, 991.

Conditional stipulation, in the civil law, is

a stipulation to do a thing upon condition, as
the happening of any event. Black L. Diet.

4. Black L. Diet.

5. As that a lessee shall pay £10 such a
day, or his lease shall be void. Black L,
Diet.

6. 1 Bouvier Inst. No. 752.
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Condition copulative, a Condition (^. 1).) to do divers thingsJ
Condition disjunctive. A Condition {q. V.) requiring one of several things

to be done.^

CONDITIONEM TESTIUM TUNC INSPICERE DEBEMUS CUM SIGNABEM, NON
MORTIS TEMPORE. A mamim meaning " The condition of witnesses when they
sign, and not when they die, is to be considered."

'

CONDITIO NENINEM JUVABIT NISI QUI PARS FUERIT AUT PRIVUS. A maxim
meaning " An agreement shall avail no one unless he shall have been a party or
privy to it." ">

CONDITIONES PR^CEDENTAS AD NORMAM LEGIS SEVERE EXIGEND^ ; ALITER
DE SUBSEQUENTIBUS UBI ^QUITATI LICET DAMNUM REI INFECTiE PENSARE. A
maxim meaning "Preceding agreements must be rigorously exacted according to

the rules of law ; but it is otherwise concerning subsequent agreements, where
equity is allowed to make up for the loss incurred bv the failure." "

CONDITIONES QU^LIBET ODIOSiE ; MAXIME AUTEM CONTRA MATRIMONIUM
ET COMMERCIUM. A maxim meaning " Any conditions are odious, but especially

those whicli are against [in restraint of] marriage and commerce." ^^

CONDITION EXPRESSED. A Condition {q. v.) annexed, by express words, to

any feoffment, lease, or grant.'' (See, generally. Contracts ; Deeds ; Landlord
AND Tenant.)

Condition implied, a Condition (q. V.) which the law infers or presumes,
from the nature of the transaction or the conduct of the parties, to have been
tacitly understood between them as a part of the agreement, although not
expressly mentioned." (See, generally. Contracts ; Deeds.)

Condition in deed, a Condition {g. V.) expressed in a deed, (as a feoffment,

lease, or grant,) in plain words, or legal terms of law." (See, generally, Deeds
;

Landlord and Tenant.)
Condition inherent, a Condition {q. «.) annexed to the rent reserved out

of the land whereof the estate is made ; or rather to the estate in the land, in

respect of rent, etc.**

Condition in law. a Condition (q. V.) tacitly created or annexed to a

grant, by law, without any words used by the party."

Condition negative, a Condition (§'. «.) which consists in not doing

a thing ; as provided that the lessee shall not alien, etc."

Condition positive, a Condition {q. V.) which requires that an event

shall hap)3en or an act be done.*'

Condition precedent. A Condition {q. v.) which calls for the perform-

ance of some act or the happening of some event after the terras of the contract

have been agreed upon, before the contract shall take effect.^ (See Condition

7. Black L. Diet. quent keeps and continues the estate by the

8. Black L. Diet. performance of the condition. Jacob L. Diet.

9. Morgan Leg. Max. [quoted in Redman v. Mtaa, Ins. Co., 49 Wis.
10. Morgan Leg. Max. 431, 439, 4 N. W. 591].

11. Morgan Leg. Max. Conditions may be precedent or subsequent.

12. Black L. Diet. — In the former, the condition must be per-

13. Black L. Diet. formed before the contract becomes absolute

14. Black L. Diet. and obligatory upon the other party. In the

15. Black L. Diet. latter, the breach of the conditions may
16. Black L. Diet. destroy the party's rights under the contract,

17. Black L. Diet. or may give a right to damages to the other

18. Black L. Diet. party according to a true construction of the

19. Black L. Diet. intention of the parties. Black L. Diet, [cit-

20. Redman v. Mtua, Ins. Co., 49 Wis. 431, ing Ga. Code, § 2722].

439, 4 N. W. 591. Conditions have no idiom.— Whether they

A condition precedent doth get and gain be precedent or subsequent is a question

the thing or estate made upon condition, by purely of intent; and the intention must be

the performance of it; as a cjondition subse- determined by considering not only the words
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Subsequent. Condition Precedent : In General, see Conteaots ; Deeds ; and
the like. To Action or Proceeding, see Actions ; Contracts ; Counties

;

Covenants; Customs Duties; Ejectment; Eminent Domain; Equity; Execu-
tions ; False Imprisonment ; Forcible Entry and Detainer ; Fraud ; Fraud-
ulent Conveyances ; Garnishment ; Injunctions ; Intoxicating Liquors

;

Landlord and Tenant ; Libel and Slander ; Malicious Prosecution ; Man-
damus ; Master and Servant ; Mortgages ; Partition ; Patents ; Payment ;

Penalties
;

Quieting Title
;
Quo Warranto ; Kailroads ; Receivers

;

Replevin ; Sales ; Specific Performance ; Taxation ; Telegraphs and Tele-
phones ; Trade-Marks and Trade-Names ; Trespass ; Towns ; Trover and
Conversion ; Usury ; Vendor and Purchaser ; and like special titles.)

CONDITION RESTRICTIVE. A Condition {q. v.) for not doing a thing ; as that

the lessee shall not alien or do waste, or the like.^'

CONDITIONS CONCURRENT. Conditions concurrent are those which are mutu-
ally dependent, and are to be performed at the same time.^

CONDITION SINGLE. A Condition (^. v.) to do one thing only.^

Conditions of sale. The terms upon which sales are made at auction

;

usually written or printed and exposed in the auction room at the time of sale.^

(See, generally, Auctions and Auctioneers.)
Condition subsequent, a Condition {q. V.) which follows the perform-

ance of the contract, and operates to defeat and annul it upon the subsequent
failure of either party to comply with the conditions.''^ (See Condition Prece-
dent ; Contracts.)

Conditio pr^gcedens adimpleri debet prius quam sequatur
EFFECTUS. A maxim meaning " A condition precedent must be fulfilled befoi-e

the effect can follow." ^*

CONDOMINIA. In the civil law, co-ownerships or limited ownerships, such as

em/phyteusis, superficies, jpignus, hypotheoa, ususfructus, usus, and habitatio.

These were more than mere jura in re aliend, being portion of the dorrdnium
itself, although they are commonly distinguished from the dominium strictly so

called.^

CONDONACION. In Spanish law, the remission of a debt, either expressly or

tacitly.28

CONDONARE. In old English law, to forgive ; to remit.^'

CONDONATION.^ A pardon or forgiveness of a past wrong, fault, or defi-

ciency which has occasioned a breach of some duty or obligation ;
^' the forgive-

ness, either express or implied, by a husband of his wife, or by a wife of her

husband, for a breach of marital duty, as adultery ;
^ a remission or pardon of

of the particular clause, but also the Ian- giveness by the husband of his wife, or by
guage of the whole contract as well as the the wife of the husband, of acts committed,
nature of the act required, and the subject- with the implied condition that the injury

matter to which it relates. Bucksport, etc., should not be repeated, and that the other

E. Co. V. Brewer, 67 Me. 295, 299. party should be treated with conjugal kind-

21. Black L. Diet. neas." Bouvier L. Diet, [quoted in Callen

22. Black L. Diet. v. Callen, 44 Kan. 370, 373, 24 Pac. 360].

23. Black L. Diet. 31- Leatherberry v. Odell, 7 Fed. 641, 648.

24. Black L. Diet. 33. Webster Diet, [quoted in Sullivan v.

25. Story Contr. [quoted in Nashville, etc., Sullivan, 34 Ind. 368, 369].

R. Co. V. Jones, 2 Coldw. (Tenn.) 574, 584]. It may be express, or implied, as by the

36. Black L. Diet. husband cohabiting with a delinquent wife,

27. Black L. Diet. for it is to be presumed he would not take
28. Black L. Diet. her to his bed again unless he had forgiven

29. Burrill L. Diet. her. Beeby v. Beeby, 1 Hagg. Eccl. 789, 793.

30. A strictly technical word.^Dent v. "Condonation" is not an absolute term,
Dent, 34 L. J. M. C. 118, 13 L. T. Rep. N. S. which can be applied alike to all eircum-
252, 4 Sw. & Tr. 105, 107. stances. Its application will vary as the

Essentially different from " connivance." offense said to have been condoned may vary.— Turton v. Turton, 3 Hagg. Eccl. 338, 350. If the oflFense be adultery, then knowledge of

"Condoned" is defined as follows: "For- the fact of the defendant, followed by oo-
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the offense;^ forgiveness legally releasing the injury;^ connubial intercourse
with fall knowledge of all the facts ;^' a blotting out of an offense imputed so as

to restore the offending party to the same position he or she occupied before the
offense was committed ;'° a conditional forgiveness,*' founded on a full knowledge
of all antecedent guilt,^ with an implied condition that the offense shall not be
repeated,^ and that the other party shall thereafter be treated with conjugal
kindness.'"' The term necessarily includes that operation of the mind, evinced by
words or acts, known as forgiveness ; the free, voluntary and full forgiveness and
remission of a matrimonial offense/^ (See, generally, Adultery ; Divorce

;

Husband and Wife.)

habitation, is i'pso facto condonation. Mc-
Clanahan v. McClanahan, 104 Tenn. 217, 228,

56 S. W. 858.

The intention of forgiving the oflfense must
be shown. Ellis v. Ellis, (N. J. 1887) 9 Atl.

884, 887.

33. Delliber v. Delliber, 9 Conn. 233, 234;
Pain V. Pain, 37 Mo. App. 110, 115 [citing

2 Bishop Marr. & Div. (6th ed.), § 33];
Johnson v. Johnson, 14 Wend. (N. Y.) 637,

642.

34. Beeby v. Beeby, 1 Hagg. Eccl. 789,

793 [quoted in Keats v. Keats, 5 Jur. N. S.

176, 28 L. J. M. C. 57, 1 Sw. & Tr. 334, 7

Wkly. Eep. 377].

It is a conclusion of fact, not of law.

Stroud Jud. Diet, [quoted in Bavin v. Bavin,

27 Ont. 571, 579].

To found a legal condonation, there must
be a complete knowledge of all the adulterous

connection, and a condonation subsequent to

it. Turton v. Turton, 3 Hagg. Eccl. 338, 351

[citing Durant v. Durant, 1 Hagg. Eccl. 733].

35. Campbell v. Campbell, Deane & S.

285, 288, 3 Jur. N. S. 845, 5 Wkly. Rep. 519
[quoted in Poison v. Poison, 140 Ind. 310,

313, 39 N. E. 498].

Is inferred from the fact of sexual inter-

course after knowledge of guilt. Graham ';.

Graham, 50 N. J. Eq. 701, 706, 25 Atl. 358.

There can be no condonation which is not
followed by " conjugal cohabitation." Keats
V. Keats, 5 Jur. N. S. 176, 178, 28 L. J. M. C.

57, 1 Sw. & Tr. 334, 7 Wkly. Rep. 377 [citing

Campbell v. Campbell, Deane & S. 285, 288, 3

Jur. N. S. 845, 5 Wkly. Rep. 519].
36. Keats v. Keats, 5 Jur. N. S. 176, 28

L. J. M. V. 57, 1 Sw. & Tr. 334, 346, 7 Wkly.
Rep. 377, where it is said: "It is like re-

leasing a debt; it makes the debt as if it had
never existed."

It takes place where, after the injury, the
parties have become reconciled, and have lived

together, or cohabited as husband and wife.

Phillips V. Phillips, 27 Wis. 252, 253.

37. Burr v. Burr, 10 Paige (N. Y.) 20, 24;

Crichton v. Crichton, 73 Wis. 59, 64, 40 IN. W.
638; Dent v. Dent, 34 lu. J. M. C. 118, 13

U T. Rep. 1\. S. 252, 4 Sw. it Tr. 105; Keats

V. Keats. 5 Jur. N. S. 176, 177, 28 L. J. M. C.

51, 1 Sw. & Tr. 334, 7 Wkly. Rep. 377.

All condonations by operation of law are

expressly or impliedly conditional; for the

effect is taken off by repetition of misconduct.

Condonation is not an absolute and uncondi-

tional forgiveness. D'Aguilar v. D'Aguilar,
1 Hagg. Eccl. 773, 781 [quoted in Bavin (7.

Bavin, 27 Ont. 571, 575]. But see Collins v.

Collins, 9 App. Cas. 205, 32 Wkly. Rep. 500
[quoted in Bavin v. Bavin, 27 Ont. 571, 579],
where it was held that by the law of Scot-
land full condonation of adultery (remission
expressly or by implication, in full knowledge
of the acts forgiven), followed by cohabita-
tion as man and wife, is a remissio injurice

absolute and unconditional.

38. Odom V. Odom, 36 Ga. 286, 318; Eg-
gerth V. Eggerth, 15 Oreg. 626, 628, 16 Pac.
650; Bramwell v. Bramwell, 3 Hagg. Eccl.

618 [quoted in Odom v. Odom, 36 Ga. 286,

318].
39. Sullivan v. Sullivan, 34 Ind. 368, 369

[quoting Webster Diet.] ; Heist v. Heist, 48

Nebr. 794, 796, 67 N. W. 790 (where it is

said :
" It is dependent upon future good

conduct, and a repetition of the offense re-

vives the wrong condoned") ; Eggerth v. Eg-
gerth, 15 Oreg. 626, 628, 16 Pac. 650; Bavin
V. Bavin, 27 Ont. 571, 579 [citing Blandford
V. Blandford, 52 L. J. P. 17, 48 L. T. Rep.

N. S. 238, 8 P. D. 19, 31 Wkly. Rep. 508]

;

Aldrich v. Aldrich, 21 Ont. 447, 449.

40. California.—Andrews v. Andrews, 120

Cal. 184, 189, 52 Pac. 298.

Illinois.— Shsirp v. Sharp, 116 111. 509, 517,

6 N. E. 15 ; Farnham v. Farnham, 73 111. 497,

500 [citing Davis v. Davis, 19 111. 334].

Indiana.— Sullivan v. Sullivan, 34 Ind. 368,

370 [quoting Bouvier L. Diet.].

Missouri.— Pain v. Pain, 37 Mo. App. 110,

115 [citing 2 Bishop Marr. & Div. (6th ed.),

§ 33].

Nebraska.—Heist v. Heist, 48 Nebr. 794,

797, 67 N. W. 790 [citing Farnham v. Farn-

ham, 73 111. 497].

New York.— Burr v. Burr, 10 Paige (N. Y.)

20, 24.

Virginia.— Owens v. Owens, 96 Va. 191,

195, 31 S. E. 72 [citing 2 Bishop Marr. &
Div. § 269].

Wisconsin.— Crichton v. Crichton, 73 Wis.

59, 64, 40 N. W. 638 [citing Phillips v. Phil-

lips, 27 Wis. 252].

Canada.— Bavin v. Bavin, 27 Ont. 571,

581.

41. Betz V. Betz, 2 Rob. (N. Y.) 694, 696.

And see Hope v. Hope, 4 Jur. N. S. 515, 517,

27 L. J. M. C. 43, 1 Sw. & Tr. 94, 6 Wkly.

Rep. 585, where it is said: "As to condona-

tion, it is reasonable to say that an offence
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CONDONE. To make condonation of.**

CONDUCERE. In the civil law, to liire.«

Conduct. As a noun, personal deportment; mode of action, and behavior;**

words, acts, silence, or negative omission to do anything.*' As a verb, to carry

on ; to manage ; to regulate.*^ (Conduct : Disorderly, see Disoedeely CoNDncr.
Estoppel by, see Estoppel. Good, see Peisons. Lewd, see Lewdness. Of Trial,

see Criminal Law ; Teial.)
CONDUCTI ACTIO. In the civil law, an action which the hirer (conductor) of

a thing might have against the letter {locator)?'

CONDUCTIO. In the civil law, a hiring.** (See, generally. Bailments.)
Conduct money. In English practice, money paid to a witness who has

been subpoenaed on a trial, sufficient to defray the reasonable expenses of going
to, staying at, and returning from the place of trial.*^

Conductor, a director or manager in general.™ In the civil law, a
hirer.'i (See, generally, Cakeiees ; Mastbe and Seevant.)

Conductor OPERARUM. In the civil law, a person who engages to perform
a piece of work for another, at a stated price.'^

CONDUCTUS. a thing hired.^

Conduit. A general word which applies to any channel or structure by
which flowing water can be conducted from one point to another. It includes a

ditch, flume, pipe, or any kind of aqueduct ; " either a channel or a pipe.^ (See,

generally, Drains ; Municipal Coepoeations ; Watees.)
CONFECTIO. The making and completion of a written instrument.^'

Confectionery, a generic word, which includes a great variety of kinds
of articles usually sold in a confectioner's shop ; " a place where sweetmeats and
similar things are made and sold.'*

Confederacy. In criminal law, where two or more combine together to do
any damage or injury to another, or to do any unlawful act." In equity plead-

ing, an improper combination alleged to have been entered into between the

defendants to a bill in equity.®* In international law, a league or agreement
between two or more independent states whereby they unite for their mutual
welfare and the furtherance of their common aim.'^

which has been blotted out by forgiveness

shall not afterwards be made the subject-

matter of accusation.''

42. Black L. Diet.

43. Burrill L. Diet.

44. Adams v. Saliua, 58 Kan. 246, 249, 48
Pae. 918.

45. Hallowell Nat. Bank v. Marston, 85

Me. 488. 494, 27 Atl. 529.

46. Worcester Diet, {^quoted, in Harvey v.

Vandegrift, 89 Pa. St. 346, 352].
" Conducted."— Conduct of an election does

not literally include a declaration of the re-

sult, but the word " conducted " in the local

option law had a wider meaning, and in its

application to a city was intended to embrace
also a declaration of the result. Blake v.

Walker, 23 S. C. 517.

47. Black L. Diet.

48. Used generally in connection with the

term locatio, a letting. Locatio et conductio,

(sometimes united as a compoimd word,
" locatio-conductio,") a letting and hiring.

Black L. Diet.

49. Black L. Diet.

50. Oentury Diet.

51. Black L. Diet.

52. Black L. Diet.

53. Black L. Diet.

r36]

54. Sefton v. Prentice, 103 Cal. 670, 673,
37 Pac. 641.

55. Cheyney v. Atlantic City Water Works
Co., 55 N. J. L. 235. 237, 26 Atl. 95.

56. Black L. Diet, [citing Clayton's Case,

5 Coke 1].

57. Com. V. Chase, 125 Mass. 202, 203.

Distinguished from " chocolate."^ Arthur
V. Stephani, 96 U. S. 125, 128, 24 L. ed. 771.

58. Webster Diet. Iquoted in New Orleans
V. Jau6, 34 La. Ann. 667, 668].

59. Jacob L. Diet, [quoted in Watson v.

Harlem, etc., Nav. Co., 52 How. Pr. (N. Y.)
348, 353; State v. Crowley, 41 Wis. 271, 284,
22 Am. Rep. 719].

60. Black L. Diet.

61. The term may apply to a union so

formed for a temporary or limited purpose,
as in the case of an offensive and defensive
alliance; but it is more commonly used to

denote that species of political connection be-

tween two or more independent states by
which a central government is created, in-

vested with certain powers of sovereignty,
(mostly external,) and acting upon the sev-

eral component states as its units, which,
however, retain their sovereign powers for

domestic purposes and some others. Black
L. Diet.
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Confederate money. An obligation or promise of the Confederate states

to pay a certain number of dollars, therein mentioned, to bearer in a specified
time after a treaty of peace between the Confederate states and the United
States. It did not purport to be of any value unless the rebellion should prove
to be a success.^^

Confederation, a league or compact for mutual support, particularly of
princes, nations, or states.^

Conference, a meeting of several persons for deliberation, for the inter-

change of opinion, or for the removal of differences or disputes. Thus, a meet-
ing between a counsel and solicitor to advise on the cause of their client. In the
practice of legislative bodies, when the two houses cannot agree upon a pending
measure, each appoints a committee of " conference," and the committees meet
and consult together for the purpose of removing differences, harmonizing con-
flicting views, and arranging a compromise which will be accepted by both
houses.^

Confess. To admit the truth of a charge or accusation ; usually spoken of
charges of tortious or criminal conduct.^ The word is ordinarily used to charac-

terize the admission of personal sin or wrongdoing.^
Confessing error, a plea to an assignment of error, admitting the same.^'

CONFESSIO. A Confession,'^ q. v.

CONFESSIO facta in JODICIO OMNI PROBATIONE MAJOR EST. A maxim
meaning "A confession made in court is of greater effect than any proof." '^

CONFESSIO FACTI. Admission of a fact.™

CONFESSIO JURIS. Admission of law— of the effect of a thing in law.''

CONFESSION.'^ The acknowledgment of some fact,'' of a fault or wrong, or

of an act or obligation adverse to one's reputation or interest ;
'* an admission of

something done antecedently.'" At common law an admission of a cause of

action.'' In criminal law,'" a voluntary statement made by a person charged
with the commission of a crime or misdemeanor, communicated to another per-

son, wherein he acknowledges himself to be guilty of the offense charged, and
discloses the circumstances of the act, or the share and participation which he
had in it

;
''' the voluntary declaration made by a person who has committed a

62. Goodman v. McGehee, 31 Tex. 252, 254. 74. Century Diet, [quoted in Hunter v.

63. Black L. Diet. Eddy, 11 Mont. 251, 262, 28 Pae. 296].

64. Black L. Diet. 75. Uhler v. Browning, 28 N. J. L. 79,

In international law, a personal meeting 82.

between the diplomatic agents of two or 76. Hackett v. Boston, ete., E. Co., 35
more powers, for the purpose of making state- N. H. 390, 397.

ments and explanations that will obviate the 77. Distinguished from the term " admis-
delay and difficulty attending the more sions " and " declarations " see People v. Mil-

formal conduct of negotiations. Black L. ler, 122 Cal. 84, 87, 54 Pac. 523 [citing People

Diet.
-

V. Strong, 30 Cal. 151] ; State v. Novak, 109

In French law, a concordance or identity Iowa 717, 727, 79 N. W. 465. "In our law
between two laws or two systems of laws. the term admission is usually applied to civil

Black L. Diet. transactions, and to those matters of fact in

65. Black L. Diet. criminal eases which do not involve criminal

66. Gallagher v. Bryant, 44 N. Y. App. intent; the term confession being generally

Div. 527, 529, 60 N. Y. Suppl. 844. restricted to acknowledgments of guilt."

67. Black L. Diet. Greenleaf Ev. § 170 [quoted in People v. Vel-

68. Black L. Diet. arde, 59 Cal. 457, 462].

Confessio in judicio, a confession made in 78. Black L. Diet, [quoted in Spicer v.

or before a court. Black L. Diet. Com., 21 Kv. L. Rep. 528, 529, 51 S. W. 802].

69. Black L. Diet. See also State v. Heidenreieh, 29 Oreg. 381,

70. Anderson L. Diet. 383, 45 Pac. 755, where it is said : " If a
71. Anderson L. Diet. person charged with or suspected of the com-

73. The word, both in its derivation and mission of a crime \oluntarily admits to an-

uses, is a plain one. It ia an every-day sort other his agency or participation therein with

of word, and is well understood. Hunter v. a criminal intent, such admission is denomi-

Eddy, 11 Mont. 251, 262, 28 Pac. 296. nated a 'confession.'"

73. Adams v. Tator, 57 Hun (N. Y.) 302, Express confession is made where a person

304, 10 N. Y. Suppl. 617, 32 N. Y. St. 120. charged directly confesses the crime with
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crime or misdemeanor, to another, of the agency or participation he had in the
same;'' a person's declaration of his agency or participation in a crime 5^" an
acknowledgment of guilt ;

^^ the acknowledgment of a crime or fraud.^ (Confes-
sion : As Evidence, see Criminal Law. Of Action, see Judgments. Of Judg-
ment, see Confession or Judgment.)

Confession and avoidance, a plea in confession and avoidance is one
which avows and confesses the truth of the averments of fact in the declaration,

either expressly or by implication, but then proceeds to allege new matter which
tends to deprive the facts admitted of their ordinary legal effect, or to obviate,
neutralize, or avoid them.'' (See, generally. Pleading.)

Confession by culprit. The acknowledgment by a criminal of tlie offense
charged against him when called upon to plead to the indictment. The criminal
may confess the offense openly in court, and submit himself to the judgment
of the law, so that the confession be of his own accord, without any threats or
extremity used ; and sometimes he confesses the indictment to be true, and then
becomes an approver or accuser of others, who are guilty of the same offense for

which he is indicted or of other offenses with him. There was a third sort of a
confession, formerly made by an offender in felony, not in court before the judge,
but before the coroner in a church or other privileged place, upon which the
offender, by the ancient law of the land, was to abjure the land.'* (See Con-
fession ; Criminal Law.)

Confession of defense. In English practice, where defendant alleges a
ground of defense arising since the commencement of the action, the plaintiff may
deliver confession of such defense and sign judgment for his costs up to the time
of such pleading, unless it be otherwise ordered.''

Confession of judgment.'* A voluntary submission to the jurisdiction of
the court, giving by consent and without the service of process, what could other-

which he is charged. State v. Oxendine, 19 727, 79 N. W. 465 (where it is said: " In-

K. C. 43.5, 437. accurate use of such words as ' confessions,'

Judicial or extrajudicial.— Judicial con- 'admissions,' and 'declarations' has led to

fessions arc those made in conformity to law some confusion in the cases; but, on author-
before the committing magistrate, or in court ity and reason, there is a clear distinction

fn due course of legal proceedings. Extraju- between a confession and an admission or

dicial confessions are those which are made declaration, unless the admission or declara-

by a party elsewhere than before a magis- tion has within it the scope and purpose of a
trate or in court. State v. Lamb, 28 Mo. confession, in which its distinctive feature,

218, 230 : Speer v. State, 4 Tex. App. 474, 479 as an admission or declaration, is lost in the

[citing 1 Greenleaf Ev. (6th ed. ), § 216; broader term 'confession'"); State v. Car-

Roseoe Crim. Ev. 37]. son, 36 S. C. 524, 530, 15 S. E. 588.

79. Bouvier L. Diet, [quoted in People v. 81. Johnson v. People, 197 111. 48, 51, 64
Miller, 122 Cal. 84, 87, 54 Pac. 523; People N. E. 286 [citing 1 Greenleaf Ev. § 170].

V. Velarde, 59 Cal. 457, 461 ; People v. Parton, The term is restricted to acknowledgment
49 Cal. 032, 637; People v. Strong, 30 Cal. of guilt. 1 Greenleaf Ev. § 170 [quoted in

151, 157; State v. Jones, 33 Iowa 9, 11; People «. Miller, 122 Cal. 84, 87, 54 Pac. 523

;

Taylor v. State, 37 Nebr. 788, 796, 56 N. W. People v. Le Roy, 65 Cal. 613, 614, 4 Pac. 649;

623; People t. Mondon, 4 N. Y. Crim. 112, People v. Parton, 49 Cal. {i32, 637; Lee v.

122; State v. Mills, 91 N. C. 581, 597]. State, 102 Ga. 221, 225, 29 S. E. 264; State i;.

Not the mere equivalent of the words Heidenreich, 29 Oreg. 381, 383, 45 Pac. 75b;
' statements " or " declarations." People v. State v. Eeinhart, 26 Oreg. 466, 478, 38 Pac.

Strong, 30 Cal. 151, 157 [quoted in People v. 822]. See also State v. Carson, 36 S. C. 524,

Miller, 122 Cal. 84, 87, 54 Pac. 523; People 530, 15 S. E. 588.

V. Velarde, 59 Cal. 457, 461]. Must be so intended, for it must be volun-

Term does not apply to a mere statement tary. State v. Novak, 109 Iowa 717, 727, 79

or declaration of an independent fact from N. W. 465.

which such guilt m.^y be inferred. State v. 83. Webster Diet, [quoted in State v. Jones,

Eeinhart, 26 Oreg. 466, 478, 38 Pac. 822 [cit- 33 Iowa 9, 11].

mg People v. Strong, 30 Cal. 151; State v. 83. Black L. Diet.

Mims, 26 Minn. 183, 2 N. W. 494, 683; 1 84. Wharton L. Lex.

Greenleaf Ev. § 170]. 85. Black L. Diet.

80. People v. Le Roy, 65 Cal. 613, 614, 4 86. The word has a popular, as well as

Pac. 649 : Johnson v. People, 197 111. 48, 51, a technical, signification. Kinyon v. Fowler,

64 N. E. 286; State v. Novak, 109 Iowa 717, 10 Mich. 16, 18.
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wise be obtained by summons and complaint, and other formal proceedings ; ^ an
acknowledgment of indebtedness, upon which it is contemplated that a judgment
may and will be rendered;^ a confession in writing.'' (See, generally,

Judgments.)
CONFESSO, BILL TAKEN PRO. In equity practice, an order which the court

of chancery makes when the defendant does not file an answer, that the plaintiff

may take such a decree as the case n;ade by his bill warrants.'" (See, generally,

Equity.)

Confessor. An ecclesiastic who receives auricular confessions of sins from
persons under his spiritual charge, and pronounces absolution upon them.''

CONFESSORIA ACTIO. In the civil law, an action for enforcing a servitude.'^

(See, generally, Easements.)
CONFESSUS. One who has confessed.'*

CONFESSUS IN JUDICIO PRO JUDICATO HABETUR, ET QUO DAMMODO SUA
SENTENTI.ffi DAMNATUR. A maxim meaning "A person confessing his guilt

when arraigned is deemed to have been found guilty, and is, as it were, condemned
by hie own sentence." ^

CONFIDENCE. Trust ; reliance
;
ground of trust.*^ (See, generally, Confi-

dential ; Trusts ; Wills.)
Confidence game. Any swindling operation in which advantage is taken

of the confidence reposed by the victim in the swindler." (See, generally. False
Pbesonation ; False Pretenses ; Gaming.)

Confidential. Having or enjoying another's confidence ; having private or

secret relations with another ; trusted ; intimate ; as a confidential clerk. Given
or imparted as a secret or in confidence.'''^ It has two elements, that of secrecy

and that of trust and confidence.'^ (Confidential : Communication, see Confiden-
tial Communications. Relation, see Confidential Relation.)

Confidential communications. Certain classes of communications, pass-

ing between persons who stand in a confidential or fiduciary relation to each

other, (or who, on account of their relative situation, are under a special duty of

secrecy and fidelity,) which the law will not permit to be divulged, or allow them
to be inquired into in a court of justice, for the sake of public policy and the

good order of society." (See, generally. Discovery ; Libel and Slander
;

Witnesses.)
Confidential relation.' In law, a relation of parties in which one is

87. Canandaigua First Nat. Bank v. Gar- 95. Black L. Diet.

linghouse, 53 Barb. (N. Y.) 615, 619. In the construction of wills, this word is

88. Kinyon r. Fowler, 10 Mich. 16, 18. considered peculiarly appropriate to create a

89. So defined under Mont. Code Civ. Proc. trust. " It is as applicable to the subject

§ 465. Hunter v. Eddy, 11 Mont. 251, 262, 28 of a trust, as nearly a synonyme as the Eng-

Pac. 296, per De Witt, J., in dissenting lish language is capable of. Trust is a con-

opinion, fidence which one man reposes in another,
" Confessed judgment " refer necessarily to and confidence is a trust." Black L. Diet,

those statutory provisions which require the Iguoting Coates' Appeal, 2 Pa. St. 129, 133].

action of the defendant to be evidenced by a 96. Webster Inter. Diet, [quoted in Max-
written document. Hunter v. Eddy, 11 Mont. well v. People, 158 Til. 248, 256, 41 N. E. 995].

251 28 Pac. 296. 97. Standard Diet, [quoted in People v.

90. Black L. Diet. Gardiner, 33 N. Y. App. Div. 204, 207, 53

91. Black L. Diet. N. Y. Suppl. 451].

The secrets of the confessional are not 98. People v. Palmer, 152 N. Y. 217, 220,

privileged communications at common law, 46 N. E. 328 [quoted in People v. Gardiner,

but this has been changed by statute in some 33 N. Y. App. Div. 204, 207, 53 N. Y. Suppl.

states. Black L. Diet. 451].

92. Black L. Diet. 99. Black L. Diet.

93. Burrill L. Diet. Examples of such privileged relations are

94. Black L. Diet, [citing Powlter's Case, those of husband and wife and attorney and

11 Coke 29re, 30, where it is said: "For in client. Black L. Diet.

intendment of law ho cannot (against his ex- 1. "Strictly confidential relation" means

press and voluntary confession in Court) be much more than the imposition of important

innocent"]. duties, requiring the exercise of intelligence
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bound to act for the benefit of the other and can take no advantage to himself

from his acts relating to the interest of the other. Such a relation arises when-
ever a continuous trust is reposed by one person in the skill or integrity of

another;^ a peculiar relation which exists between client and attorney, principal

and agent, principal and surety, landlord and tenant, parent and child, guardian

and ward, ancestor and heir, husband and wife, trustee and cestui que trust,

executors or administrators and creditors, legatees or distributees, appointor and
appointee under powers, and partners and part owners.' (See, generally.

Abstracts of Title ; Attorney and Client ; Corporations ; Descent and Dis-

tribution ; Executors and Administrators ; Factors and Brokers ; Guardian
and Ward ; Landlord and Tenant ; Parent and Child ; Partnership ; Prin-
cipal and Agent; Principal and Surety; Trusts; "Wills.)

Confined. Pestrained within limits ; imprisoned ; secluded ; close ; narrow

;

mean ; as, a confined mind.^

Confinement. The state of being confined ; restraint within limits ; any
restraint of liberty by force or other obstacle or necessity. Hence, imprison-

ment.' (See, generally. Prisons.)

Confirm.^ To make firm or certain ; to give new assurance of truth or cer-

tainty ; to put past doubt.'' The word sometimes means merely " verify "
; it is

commonly used in that sense at the meetings of public bodies, who confirm the

minutes of their last meeting, not meaning thereby that they give them force, but

merely that they declare them accurate.* (See Confirmation.)
CONFIRMARE. In old English law and conveyancing, to Confirm, q. v. ; to

make firm, or strong ; to give additional strength or validity.^

CONFIRMARE EST ID FIRMUM FACERE QUOD PRIUS ' INFIRMUM FUIT. A
maxim meaning " To confirm is to make firm that which was before infirm." ^^

CONFIRMARE NEMO POTEST PRIUSQUAM JUS EI ACCIDERIT. A maxim
meaning " No person can confirm before the right shall fall to him." "

CONFIRMATIO. The conveyance of an estate, or the communication of a right

that one hath in or unto lands or tenements, to another that hath the possession

thereof, or some other estate therein, whereby a voidable estate is made sure and

unavoidable, or whereby a particular estate is increased or enlarged.*^

CONFIRMATIO CHARTARUM. Confirmation of charters.''

or trained ability or integrity. It necessarily struing Kan. Gen. Stat. (1868), c. 105, art. 1,

implies personal contact between the officer and Kan. Laws (1874), c. 128.

and his superior; where the officer occupying 5. Century Diet.

the position holds toward his superior a posi- Confinement may be by either a moral or

tion of confidence and trust; where the per- a physical restraint, by threats of violence

son occupying the position has the power, with a present force, or by physical restraint

in consequence of the relation that exists be- of the person. Black L. Diet, [citing U. 8.

tween himself and his superior, to impose v. Thompson, 1 Sumn. (U. S.) 168, 171, 28

upon the superior liabilities and obligations Fed. Gas. No. 16,492].

which the superior is bound by law to dis- 6. " Establish " and " confirm " are used to

charge. People v. Gardiner, 33 N. Y. App. translate one and the same word in the Greek

Div. 204, 207, 53 N. Y. Suppl. 451. and in tlie Hebrew. Davenport v. Caldwell,
" Confidential relation " and " fiduciary re- 10 S. C. 317, 339 Iquoting Numbers, c. xxx,

lation" seem to be used by the courts and verses 13, 14].

Jaw writers as convertible terms. Robbins v. 7. Webster Diet. Iquoted in Boggs r. Merced

Hope, 57 Cal. 493, 497. Min. Co., 14 Cal. 279, 306].

2 Century Diet, [quoted in People v. 8. Beg. v. York, 1 E. & B. 588, 594, 17 Jur.

Palmer, 152 N. Y. 217, 220, 46 N. E. 328; 667, 22 L. J. M. C. 73, 1 Wkly. Rep. 149, 72

People 'v. Gardiner, 33 N. Y. App. Div. 204, E. C. L. 588.

207, 53 N. Y. Suppl. 451]. 9- Burrill L. Diet.

3. Robins v. Hope, 57 Cal. 493, 497. 10. Black L. Diet, [citing Coke Litt. 295].

4. Century Diet. ^^- Wharton L. Lex. [citing Lampet's Case,

" The words ' confined ' in one act, and 10 Coke, 466, 48, where it is said : " If a man
' prohibited from running at large ' in the quit claims his right before the right falls

other act, mean substantially the same thing." to him, the quit claim is void "].

St. Louis, etc., R. Co. v. Mossman, 30 Kan. 12. Black L. Diet, [citing 2 Bl. Comm.

336, 341, 2 Pae. 146 [quoted in Osborne v. 325; Sheppard Touch. 325].

Kimball, 41 Kan. 187, 189, 21 Pac. 163], con- 13. Black L. Diet.
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CONFIRfflATIO CRESCENS. An enlarging Confiemation, ^. -y. ; one which
enlarges a rightful estate.^*

CONFIRMATIO DIMINUENS. A diminishing Confiemation, g'. v. ; a Confiema-
tion (§'. -y.) which tends and serves to diminish and abridge the services whereby
a tenant doth hold, operating as a release of part of the services.*'

CONFIRMATIO EST NULLA UBI DONUM PR^CEDENS EST INVALIDUM. A
maxim meaning " Coniirmation is void where the preceding gift is invalid." *^

CONFIRMATIO EST POSSESSIONIS JURE DEFECTIVE PER EOS QUORUM JUS
EST RATHABITIO. A maxim meaning " The confirmation of a possession defec-

tive in law is a ratification by means of those whose right it is." "

CONFIRMATION. A deed or act whereby that which is voidable is made sure
and valid ; '' a conveyance of an estate or right in esse, whereby a voidable estate

is made sure and unavoidable, or whereby a particular estate is increased.'" In
English ecclesiastical law, the ratification by the archbishop of the election of a

bishop by dean and chapter under tlie king's letter missive prior to the invest-

ment and consecration of the bishop by the archbishop.^ (Confirmation : Of
Assessment, see Municipal Coepoeations ; Taxation. Of Award, see Aebitea-
TioN AND Award. Of Judicial Sale, see Judicial Sales. Of Referee's Eeport,
see Refeeences. Of Sale— By Guardian, see Guaedian and Waed ; By
Receiver, see Receivees ; By Trustee, see Teusts ; In Bankruptcy Proceedings,

see Ban°keuptcy ; In Insolvency Proceedings, see Insolvency ; In Partition

Proceedings, see Paetition ; Of Attached Property, see Attachments ; Of
Decedent's Land, see Executors and Administeatoes ; On Execution, see Exe-
cutions ; On Foreclosure, see Chattel Mortgages ; Moetgages. Of Tax Title,

see Taxation. Of Title to Land— Generally, see Quieting Title ; Recoeds
;

As Basis For Adverse Possession, see Adveese Possession.)

CONFIRMATIO OMNES SUPPLET DEFECTUS, LICET ID QUOD ACTUM EST AB
INITIO NON VALUIT. A maxim meaning "Confirmation supplies all defects,

though that which had been done was not valid at the beginning." ^'

CONFIRMATIO PERFICIENS. A Confirmation {q. v.) which makes valid a

wrongful and defeasible title, or makes a conditional estate absolute.^^

CONFIRMAT USUM QUI TOLLIT ABUSUM. A maxim meaning " He confirms

the use [of a thing] who removes the abuse, [of it]." ^

CONFIRMAVL I have confirmed.^

CONFIRMED. A word, the natural meaning of which is more than " indorsed "

or " verified." It is equivalent to " approved." ^

A statute passed in the 25 Edw. I, whereby also a species of a conveyance. Northern
the Great Charter is declared to be allowed Pac. R. Co. v. Majors, 5 Mont. Ill, 139, 2

as the common law; all judgments contrary Pac. 322.

to it are declared void; copies of it are or- Of a nature nearly allied to a release.—
dered to be sent to all cathedral churches 2 Bl. Comm. 325.

and read twice a year to the people ; and sen- 20. Black L. Diet, [citing 25 Hen. VIII,

tenee of excommunication is directed to be e. 20]. See also Reg. v. Canterbury, 11 Q. B.

as constantly denounced against all those that, 483, 12 Jur. 862, 17 L. J. Q. B. 252, 63 B. G. L.

by word or deed or counsel, act contrarj 483.

thereto or in any degree infringe it. Black 21. Wharton L. Lex. [citing Coke Litt.

L. Diet, [citing 1 Bl. Comm. 128]. 2956].

14. Black L. Diet, [citing Sheppard Touch. 22. Black L. Diet, [citing Sheppard Touch.

311]. 311].

15. Black L. Diet, [citing Sheppard Touch. 23. Black L. Diet.

311]. 24. The emphatic word in the ancient deeds

16. Black L. Diet, [citing Gibons v. Marlti- of confirmation. Burrill L. Diet.

ward, F. Moore 594; Coke Litt. 295]. 25. Reg. v. York, 1 B. & B. 588, 596, 17

17. Morgan Leg. Max. Jur. 667, 22 L. J. M. C. 73, 1 Wkly. Rep. 149,

18. Patten v. New York El. R. Co., 3 Abb. 72 B. C. L. 588.

N. Cas. (N. Y.) 306, 328. Ratified and confirmed.— In Viterbo v.

19. Black L. Diet. Friedlander, 120 U. S. 707, 737, 7 S. Ct. 962,

" Conveyance " is the generic term, of which 30 L. ed. 776 [citing U. S. v. Percheman, 7

confirmation is the species. Its operative Pet. (U. S.) 51, 88, 89, 8 L. ed. 604] it is

words include those of a feoflfment, which is said : "Although the words ' shall be ratified
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Confirmee. The grantee in a deed of Oonfiemation,^ £. v.

CONFIRMOR. The grantor in a deed of Confiematiou," g. v.

CONFISCARE. In civil and old English law, to Confiscate, q. v. ; to claim

for or bring into the fisc, or treasury.^
Confiscate.^ To transfer property from private to public use ; or to for-

feit property to the prince, or state ;
^ either an act of penal justice for the pun-

ishment of great crimes against the state, or the exercise of a belligerent right

against the pi-operty of public enemies ; ^ the act of the sovereign against a rebel-

lious subject.'^ (See Confiscation.)
Confiscation. The act of confiscating ; or of condemning and adjudging

to the public treasury.^ In international law, where a state seizes property
belonging to another state, or to its subjects, and appropriates it. Confiscation is

the punishment for carrying contraband of war ; or for attempting to carry sup-

plies to a place besieged or blockaded. Forfeiture as a punishment for smug-
gling, etc., is sometimes called confiscation .'^

CONFISK. An old form of Confiscate,^ q. v.

CONFITENS REUS. An accused person who admits his guilt.'*

Conflict of laws. An opposition, confiict, or antagonism between differ-

ent laws of the same state or sovereignty upon the same subject-matter ; a similar

inconsistency between the municipallaws of different states or countries, arising

in the case of persons who have acquired rights or a status, or made contracts, or

and confirmed ' are properly the words of

contract, stipulating for some future legisla-

tive Act, they are not necessarily so. They
may import that they ' shall be ratified and
confirmed ' by the force of the instrument
itself. When we observe that in the counter-

part of the same treaty, executed a.t the same
time by the same parties, they are used in

this sense, we think the construction proper,

if not unavoidable."
26. Black L. Diet.

27. Black L. Diet.

28. Black L. Diet.

29. From the Latin con with, and flsous a

basket, cr hamper, in which the emperor's

treasure was formerly kept. Ware v. Hylton,

3 Dall. (Pa.) 199, 234, 1 L. ed. 568.

Derived from the Roman law, in which it

imported actual deposit in the treasury.

Burrill L. Diet.

30. Ware v. Hylton, 3 Dall. (Pa.) 199,

234, 1 L. ed. 568.

Formerly used as synonymous with "for-

feit," but at present the distinction between

the two terms is well marked. Confiscation

supervenes upon forfeiture. The person, by

his act, forfeits his property; the state there-

upon appropriates it, that is, confiscates it.

Hence, to confiscate property implies that it

has first been forfeited; but to forfeit prop-

erty does not necessarily imply that it will

be confiscated. Black L. Diet.

Bona confiscata (confiscated goods), as they

are called by the civilians, because they be-

long to the fiscus or imperial treasury; or,

as our lawyers interpret them, forisfaota;

that is, such whereof the property is gone

away or departed from the owner. The true

reason and only substantial ground of any
forfeiture for crimes consist in this: that all

property is derived from society, being one of

those civil rights which are conferred upon
individuals, in exchange for that degree of

natural freedom which every man must sacri-

fice when he enters into social communities.
If therefore a member of any national com-
munity violates the fundamental contract of

his association, by transgressing the munici-
pal law, he forfeits his right to such privi-

leges as he claims by that contract; and the

state may very justly resume that portion of

property, or any part of it, which the laws

have before assigned him. 1 Bl. Coram. 299.

31. The Globe, 10 Fed. Cas. No. 5,484, 3

Am. L. J. N. S. 337, 13 Law Rep. 488, 8 West.
L. J. 241 Iciting 4 Bl. Comm. 377; 1 Kent
Comm. 61-66].

32. Winchester i). V. S., 14 Ct. CI. 13, 48.
" Confiscation " is also to be distinguished

from " condemnation " as prize. The former
is the act of the sovereign against a rebellious

subject; the latter is the act of a belligerent

against another belligerent. Confiscation

may be effected by such means, summary or
arbitrary, as the sovereign, expressing its

will through lawful channels, may please to

adopt. Condemnation as prize can only be
made in accordance with principles of law
recognized in the common jurisprudence of

the world. Both are proceedings in rem, but
confiscation recognizes the title of the original

owner to the property, while in prize the
tenure of the property is qualified, provisional
and destitute of absolute ownership. Black
L. Diet, [quoting Winchester v. U. S., 14 Ct.

CI. 13, 48].

33. Black L. Diet.

34. Sweet L. Diet. (See, generally. Ad-
verse Possession; Constitutional Law;
Eminent Domain; Foefeituees; Was.)
35. Black L. Diet.

36. Black L. Diet.
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incurred obligations, within the territory of two or more states ; that branch of
jurisprudence, arising from the diversity of the laws of different nations in their
application to rights and remedies, which reconciles the inconsistency, or decides
which law or system is to govern in the particular case, or settles the degree of
force to be accorded to the law of a foreign country, (the acts or rights in ques-
tion having arisen under it,) either where it varies from the domestic law or
where the domestic law is silent or not exclusively applicable to the case in po'int.

In this sense, it is more properly called " private international law." ^ (Conflict
of Laws : As to Administration, see Executors and Administeators. As to
Agency, see Peincipal aito Agent. As to Assignment, see Assignments. As
to Assignment For Benefit of Creditors, see Assignments Foe Benefit of Ceedit-
OEs. As to Bill of Lading, see Caeeiees ; Shipping. As to Bill or Note, see
CoMMEEciAL Papee. As to Bond, see Bonds. As to Carrier, see Caeeiees

;

Shipping. As to Champerty and Maintenance, see Champeety and Mainte-
nance. As to Charter-Party, see Shipping. As to Corporation, see Coepoea-
TtoNS. As to Commercial Paper, see Commeecial Papee. As to Contract Gen-
erally, see CoNTEACTs. As to Covenant, see Covenants. As to Curtesy, see
CuETESY. As to Death, see Death. As to Disabilities and Privileges of Cover-
ture, see Husband and "Wife. As to Divorce, see Divoece. As to Dower, see
DowEE. As to Evidence, see Evidence. As to Exemption,- see Exemptions.
As to General Average, see Shipping. As to Guaranty, see Guaeanty. As to
Guardianship, see Guaedian and Waed. As to Homestead, see Homesteads.
As to Inheritance, see Descent and Distribution. As to Insurance, see Insur-
ance ; and the insurance titles. As to Interest, see Inteeest. As to Judgment,
see Judgments. As to Jurisdiction, see Couets. As to Landlord and Tenant,
see Landloed and Tenant. As to Liens, see Liens ; Mechanics' Liens. As to

Marriage, see Maeeiage. As to Master and Servant, see Mastee and Servant.
As to Mortgage, see Chattel Moetgages ; Moetgages. As to Negotiable
Instrument, see Commercial Papee. As to Partnership, see Partnership. As
to Patent, see Patents. As to Perpetuity, see Perpetuities. As to Power, see

Powers. As to Property, see Property. As to Railroad, see Railroads. As
to Sale, see Contracts ; Sales ; Vendor and Puechasee. As to Statute of
Frauds, see Feauds, Statute op. As to Statute of Limitations, see Limitations
OF Actions. As to Stock and Stock-Holders, see Coepoeations. As to Tele-
graph, see Telegeaphs and Telephones. As to Telephone, see Telegeaphs
AND Telephones. As to Tort Generally, see Toets. As to Trust, see Trusts.
As to Usury, see Usuey. As to Will, see Wills. See also like special titles.)

Conform. To make of the same form or character ; make like ; adjust

;

with " to" : as to conform anything "to" a model or standard;^ sometimes used
in the sense of comply with, adopt.^'

Conformity. Correspondence in character or manner ; resemblance ;
^

agreement; congruity with something else.*^ In English ecclesiastical law,

adherence to the doctrines and usages of the Church of England.**

CONFRAIRIE. In old English law, a fraternity, brotherhood, or society.^

Confreres. Brethren in a religious house ; fellows of one and the same
society.**

37. Black L. Diet. qualified by the word ' perfect,' without which
38. Century Diet. qualification identity is not indicated"].

39. Ft. Worth, etc., E. Co. v. Masterson, 41. Webster Diet. '[gMoied in De Leonis «,.

95 Tex. 262, 267, 66 S. W. 833, construing Etohepare, 120 Cal. 407, 415, 52 Pae. 718].

Tex. Rev. htat. (1895), art. 5043fc. • See also Eason -c. Miller, 15 S. C. 194, 200,

Not the equivalent of " identical," or of where it is said : "As applied to eases of
" the same." Do Leonis v. Etehepare, 120 Cal. this kind, its use was intended to convey the

407, 415, 52 Pae. 718. idea that the judgment should carry out the

40. Webster Diet, \_qaoted in De Leonis v. intent of the verdict."

Etehepare, 120 Cal. 407, 415, 52 Pae. 718, 43. Black L. Diet,

where it is said : " This word is usually fol- 43. Black L. Diet,

lowed by ' to,' or ' with,' and is frequently 44. Black L. Diet.
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CONFRONT. To bring face to face;*' to stand facing or in front of;*" to

face ;

^'^ to stand in direct opposition ; to oppose ; ^ to sit face to face for examina-

tion and discovery of the truth ;
*' to sit together for comparison ; to compare.™

Confrontation, in criminal law, the act of setting a witness face to face

with the prisoner, in order that tlie latter may make any objection he has to the

witness, or that the witness may identify the accused.^'

CONFUSIO. In the civil law, the inseparable intermixture of property belong-

ing to difEerent owners ; it is properly confined to the pouring together of fluids,

but is sometimes also used of a melting together of metals or any compound
formed by the irrevocable commixture of different substances.^^ (See, generally,

CoNFtisioN OF Goods.)
Confusion. In Roman and French law, a mode of extinguishing a debt, by

the concurrence in the same person of two qualities which mutually destroy one
another ; this may occur in several ways, as where the creditor becomes tlie heir

of the debtor, or the debtor the heir of the ci-editor, or either accedes to the title

of the other by any other mode of transfer.^' As used in the civil law, it is

synonymous with " merger " as used in the common law ; it arises where two titles

to the same property unite in the same person.^ (Confusion : Of Boundaries,

see Confusion of Boundaries. Of Debts, see Confusion of Debts. Of Goods,

see Confusion of Goods.)
Confusion of boundaries. The title of that branch of equity jurisdiction

which relates to the discovery and settlement of conflicting, disputed, or uncer-

tain boundaries.^' (See, generally, Boundaeies.)
Confusion of debts. The concurrence of two adverse rights to the same

thing in one and the same person.'"

45. Anderson L. Diet, [quoted in State v.

Mannion, 19 Utah 505, 511, 57 Pac. 542,

75 Am. St. Rep. 753, 45 L. R. A. 638].

46. Webster Diet, [quoted in State v. Man-
nion, 19 Utah 505, 511, 57 Pac. 542, 75 Am.
St. Rep. 753, 45 L. R. A. 638].

47. Anderson L. Diet.; Webster Diet.

[quoted in State v. Mannion, 19 Utah 505,

511, 57 Pac. 542, 75 Am. St. Rep. 753, 45

L. R. A. 638].
48. Webster Diet, [quoted in State v. Man-

nion, 19 Utah 505, 511, 57 Pae. 542, 75 Am.
St. Rep. 753, 45 L. R. A. 638].

49. Webster Diet, [quoted in State v. Man-
nion, 19 Utah 505, 511, 57 Pae. 542, 75 Am.
St. Rep. 753, 45 L. R. A. 638].

50. Webster Diet, [quoted in gtate v. Man-
nion, 19 Utah 505, 511, 57 Pac. 542, 75 Am.
St. Rep. 753, 45 L. R. A. 638].

51. Black L. Diet.

52. Black L. Diet. See also Treat v. Bar-

ber, 7 Conn. 274, 280 [quoting Wood Inst.

158, where it is said: "Confusion, as it is

termed, is a mixture of liquids, as wine and

wine, or wine and honey, or melted silver and

gold"].
Distinguished from conmixtion by the fact

that in the latter case a separation may be

made, while in a case of confusio there can-

not be. Black L. Diet.

The Roman law distinguishes between con-

mixtio, the blending together of dry goods,

and confusio, the mingling of liquids. Spence

V. Union Mar. Ins. Co., L. R. 3 C. P. 427, 431,

37 L. J. C. P. 169, 18 L. T. Rep. N. S. 632, 16

Wkly. Rep. 1010 [citing Just. Inst, by San-
dars, lib. II, tit. 1, §§ 27, 28; Mackeldey Jur.

Rom. §§ 251, 252].

53. Black L. Diet.

54. Palmer v. Burnside, 1 Woods (U. S.)

179, 182, 18 Fed. Cas. No. 10,685, where it is

said: "Article 2214 of the Civil Code pro-

vides that ' when the qualities of debtor and
creditor are united in the same person there

arises a confusion of right which extinguishes
the two credits.' So at the common law, A.
owes B. B. makes A. his heir, the debt of A.
is merged."

55. Black L. Diet.

56. Story Prom. Notes, § 439 [quoted in

Woods V. Ridley, 11 Humphr. (Tenn.) 194,

198 {quoting Pothier Oblig., by Evans notes

607, 612), where it is said: " The reason given
for the doctrine is, that a person cannot at

the same time be both creditor and debtor.

... In order to induce a. confusion of the
debt, the characters, not only of debtor and
creditor, but of sole debtor and sole creditor,

must concur in the same person. Hence, if

the creditor is only one of several heirs to

the debtor of the whole, the confusion and
extinction only take place in respect of the
part, for which he is heir, and the demand
continues'to subsist against the others, as to

the parts, for which they are respectively

liable to the debts of the deceased"].
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CROSS-REFERENCBS
For Matters Eelatina; to :

Addition of Different Materials, see Accession.
Attachment of Commingled Goods, see Attachment.
Commingling of Funds, see Assignments Fob Benefit of Ceeditoes

;

Banks and Banking; Trusts.
Community Property, see Husband and Wife.
Intermixture of Goods

:

By Particular Persons, see Executors and Administeatobs ; Factors
AND Beckers; Guaedian and Waed; Principal and Agent; and
the like.

In "Warehouse, see Wabehousemen.
Mortgaged, see Chattel Moetgages.
Part of Which Exempt, see Exemptions.

I. Definition.

The intermixture of goods owned by different persons so that the property of
each can no longer be distinguished is denominated a confusion of goods.'

1. Hesseltine v. Stockwell, 30 Me. 237, 50 shown in a suit for the infringement of a
Am. Deo. 627; Brakeley v. Tuttle, 3 W. Va. patent, the only confusion being in the book-
86; 2 Bl. Comm. 405; Black L. Diet. keeping of the concern, and not a confusion
As for instance, a mixture of liquids, as of the articles themselves. In fact in such

wine and wine, or wine and honey, or melted an instance it is perhaps impossible that the
silver and gold. Woods Inst. 158 [cited in goods could be intermixed, as the identity

Treat v. Barber, 7 Conn. 274, 280]. of each could always be determined upon in-

The doctrine is derived from the civil law. spection. National Carbrake Shoe Co. v.

— Treat v. Barber, 7 Conn. 274. _ Terre Haute Car, etc., Co., 19 Fed. 514. So

What is not confusion.—-It is not a ming- too if one upon the accession of property in

ling of goods to put potatoes into one end good faith adds property thereto and sells the

of a trench where potatoes belonging to an- same from time to time, but keeps the pro-

other person are stored, separated therefrom ceeds of each separate and distinctly ascer-

by a partition of hay. Scott f. Schofleld, 101 tainable, there is no such confusion of g"ods

Iowa 15j 69 N. W. 1127. Nor is a confusion as would make him chargeable with the value

[I]
570



CON-FUSION OF GOODS [8 Cyc] 571

II. Determination of rights Involved.
A. In General. In determining the relative rights of the parties after such

an intermixture the courts have met with no little difficulty.^ The civil law,
although it gave the whole of the property to him who had not interfered in the
mixture, allowed satisfaction to the other for what he had so improvidently lost.'

On the other hand the common law, to guard against fraud, gave the entire prop-
erty to him whose dominion was invaded without his consent.*

B. When Fopfeitupe May Be Claimed— l. Commingling Must Be Fraudulent
OR Negligent. To invoke a forfeiture it is necessary to show that the mixing or
confusing was done either through one's own negligence ^ or with a fraudulent or
improper motive.*

2. Goods Must Be Incapable of Identification. Forfeitures not being favored

of the property at the time he obtained it.

Armstrong v. McAlpin, 18 Ohio St. 184. And
see Leonard v. Belknap, 47 Vt. 602.

2. The court of Massachusetts, in the well-

considered case of Ryder v. Hathaway, 21
Pick. (Mass.) 298, 304, say: "Few subjects
in the law are less familiar, or more obscure,

than that which relates to the confusion of

property. If different parcels of chattels,

not capable of being identified, owned by dif-

ferent persons, get mixed, how are they to

be severed? What are the relative rights of

the different owners. Take, for example,
grain or liquor. Can each one of the former
owners take from the common mass his pro-

portion, or do they become tenants in common
of the whole? If one takes the whole, what
shall be the remedy of the other? Will tres-

pass lie ?

"

3. Bryant v. Ware, 30 Me. 295 [citing

Ward V. Ajre, Cro. Jac. 366; Browne Civ. L.

243 ; 2 Kent Comm. 363, 364] ; 2 Inst. c. 1,

§ 28 [cited in 2 Bl. Comm. 406]. But see

Ryder v. Hathaway, 21 Pick. (Mass.) 298,

305, where the rule is evidently misstated by
Morton, J.

4. Fellowes v. Mitchell, 2 Vern. 515 [cit-

ing Bullock V. Dibler, Popham 38; Hunger-
ford V. Haviland, 2 Bulstr. 323] ; Lupton
V. White, 15 Ves. Jr. 432, 440, 10 Rev. Rep.

94 [citing Panton v. Panton] ; 2 Bl. Comm.
406; 1 Eale P. C. 513.

5. In Wells v. Batts, 112 N. C. 283, 291, 17

S. E. 417, 34 Am. St. Rep. 506, a woman al-

lowed her husband before his death, and af-

ter his death an administrator, to confuse

crops so that it was impossible to tell which
crop was grown upon her land and which
upon that of her husband. In discussing this

ease the court say :
" It is true that this

was done by her ' tacit ' consent only, but it

was the result at least of her neglect to see

that the crops were not intermixed. She had
the control of her lands and the crops there-

on, and it was her duty to have kept the crops

distinct from the husband's if she intended

to insist upon her legal right to the same.

... We must infer that by permitting she at

least knew of the intermixing and did not

object, and this would be • neglect ' within

the principle of the authority cited." See

also Robinson v. Holt, 39 N. H. 557, 75 Am.
Dec. 233.

6. Arkansas.— Hart v. Morton, 44 Ark.
447.

Florida.— Wright v. Skinner, 34 Fla. 453,
16 So. 335.

Iowa.— Thome v. Colton, 27 Iowa 425, the
confusion having been honestly made.

Kentucky.— Weil v. Silverstone, 6 Bush
(Ky.) 698.

Maine.— Hesseltine v. Stockwell, 30 Me.
237, 50 Am. Dec. 627; Wingate v. Smith, 20
Me. 287.

Massachusetts.— 'RjdeT v. Hathaway, 21
Pick. (Mass.) 298, 305, where it was said:
" There may be an intentional intermingling,
and yet no wrong intended; as where a man
mixes two parcels together, supposing both
to be his own, or that he was about to mingle
his with his neighbour's, by agreement, and
mistakes the parcel. In such cases, which
may be deemed accidental intermixtures, it

would be unreasonable and unjust, that ha
should lose his own, or be obliged to take
his neighbour's."

Minnesota.-— Stone v. Quaal, 36 Minn. 46,

29 N. W. 326.

Missouri.— Davis v. Krum, 12 Mo. App.
279; Franklin v. Gumersell, 9 Mo. App. 84,

Texas.— Brown v. Bacon, 63 Tex. 595 [cit-

ing Colwill V. Reeves, 2 Campb. 575].
United States.— Hentz v. The Idaho, 93

U. S. 575, 23 L. ed. 978.

England.— Spence v. Union Mar. Ins. Co.,

L. R. 3 C. P. 427 437, 37 L. J. C. P. 169, 18

L. T. Rep. N. S. 632, 16 Wkly. Rep. 1010,
the court saying :

" It has been long settled

in our law, that, where goods are mixed so

as to become undistinguishable, by the wrong-
ful act or default of one owner, he cannot
recover, and will not be entitled to his pro-
portion, or any part of the property, from
the other owner: but no authority has been
cited to show that any such principle has ever
been applied, nor indeed could it be applied,;

to the case of an accidental mixing of thel
goods of two owners."

See 10 Cent. Dig. tit. " Confusion of Goods,"
§ 4.

Fraud where goods are of equal value see
infra, note 16.

[II, B, 2]
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by the law, this common-law doctrine will not be carried further than the neces-

sities of the case require.' Hence while the law casts upon the wrong-doer the

burden of protecting his own rights it will not invoke a forfeiture if the identity

of the goods is not destroyed and they can be distinguished by the owners.'

"Where, however, the party who does the commingling cannot distinguish and
separate his own goods from the others,^ as where one indiscriminately intermixes
lumber sawed from another's logs with his own,^" mixes his own grain with that

of another," places old iron fraudulently acquired on other heaps of old iron

belonging to him,^^ purposely intermixes his own with another's bales of cotton,^*

wilfully places his brand on another's cattle, intermingling them with his own,"
or in any other way wrongfully changes or destroys the identity of the goods ^*

he will be held to forfeit his own.
3. Goods Must Be of Uneaual Value. Applying the principles of the com-

mon law which are adopted and applied in this country it would seem just and
equitable that a forfeiture should not be declared unless the goods are of unequal

Fraud where goods can be identified see

infra, note 8.

7. Keweenaw Assoc, v. O'Neilj 120 Mich.
270, 79 N. W. 183; Denver First Nat. Bank
V. Scott, 36 Nebr. 607, 54 N. W. 987 ; Brown
V. Bacon, 63 Tex. 595; Claflin i. Beaver, 55

Fed. 576. And see 2 Kent Comm. 363.

8. Alabama.—Alley v. Adams, 44 Ala. 609.

Connecticut.— Capron v. Porter, 43 Conn.

383 ; Baldwin v. Porter, 12 Conn. 473.

Georgia.— Claflin v. Continental Jersey

Works, 85 Ga. 27, 11 S. E. 721 [citing Col-

will V. Reeves, 2 Campb. 575].

Iowa.— Goodenow v. Snyder, 3 Greene
(Iowa) 599. See also Thome v. Colton, 27

Iowa 425.

Louisiana.— See Jurey v. Hord, 25 La.
Ann. 465.

Massachusetts.— Smith v. Sanborn, 6 Gray
(Mass.) 134. ^
New Hampshire.— Moore v. Bowman, 47

N. H. 494.

New Jersey.— Jewett v. Dringer, 30 N. J.

Eq. 291.

New York.— Frost v. Willard, 9 Barb.

(N. Y.) 440.

North Carolina.— Queen v. Wernwag, 97

N. C. 383, 2 S. B. 657.

Texas.—• Brown v. Bacon, 63 Tex. 595.

Vermont.— Holbrook v. Hyde, 1 Vt. 286.

United States.— See Harrington v. U. S.,

11 Wall. (U. S.) 356, 20 L. ed. 167.

See 10 Cent. Dig. tit. " Confusion of Goods,"

§§ 3, 6.

Fraudulent intent.—• And this limitation
has been applied even though the act of mix-
ing was done -vith a fraudulent intent (Claf-

lin V. Beaver, 55 Fed. 576. Compare dicta

in Harrington v. U. S., 11 Wall. (U. S.)

356, 20 L. ed. 167), as with intent to hinder
and delay creditors (Allen v. Kirk, 81 Iowa
658,47 N. W. 906).

9. Ringgold v. Ringgold, 1 Harr. & G.

(Md.) 11, 18 Am. Dee. 250; Hart v. Ten
Eyck, 2 Johns. Ch. (N. Y.) 62. Hence where
it appeared that a party caused certain logs

to be marked in the same manner as those

of a certain pile already cut and to be mixed
with such pile, he was not entitled to a ver-

[II. B, 2]

diet for a proportional part of the whole
number of logs thus piled together; but it

was held that he must identify the logs that
he cut to be entitled to maintain an action.

Dillingham v. Smith, 30 Me. 370.

10. Wingate r. Smith, 20 Me. 287; Root
V. Bonnema, 22 Wis. 539; Jenkins v. Steanka,
19 Wis. 126, 88 Am. Dec. 675.

11. Samson v. Rose, 65 N. Y. 411.

12. Jewett V. Dringer, 30 N. J. Eq. 291.

13. Hentz v. The Idaho, 93 U. S. 575, 23

L. ed. 978.

14. Johnson v. Hooker, (Tex. Civ. App.
1897) 39 S. W. 406.

15. Alabama.— Burns v. Campbell, 71 Ala.

271.

Illinois.— Beach v. Schmultz, 20 111. 185.

Massachusetts.— Willard v. Rice, 11 Mete.
(Mass.) 493, 45 Am. Dec. 226.

Michigan.— Stephenson i-. Little, 10 Mich.

433.

New Hampshire.— Robinson v. Holt, 39

N. H. 557, 75 Am. Dec. 233.

Texas.— And if from the evidence it would
be impossible to distinguish the property of

the relative owners, after confusion, the

onus being on the wrong-doer to distinguish

the innocent party's property, an instruction

which authorizes the jury under such facts-

to determine " approximately " the property-

owned by each would be error. Johnson v.

Hocker, (Tex. Civ. App. 1897) 39 S. W. 406.

United States.— Williams v. Morrison, 2a
Fed. 872.

See 10 Cent. Dig. tit. " Confusion of Goods,"

§ 7 e* seq.

Further illustrations.— Where a mining
corporation works a claim in which it has a

minority interest against the will of the ma-
jority interest and mingles with the gold

extracted therefrom a portion of gold from

its own claim without the consent of the

other party, and the quantity and value of

such portion is unknown (Hawkins v. Spo-

kane Hydraulic Min. Co., (Ida. 1893) 33

Pac. 40), or where the secretary of a corpo-

ration buys a set of books with his own
money and enters in them the records of the

company (State v. Goll, 32 N. J. L. 285 J,



CONFUSION OF GOODS [8 Cyc] 5Y3

value, bnt that justice would be done by allowing each party to take his propor-

tion or share ; and this is the view usually taken by the courts.'* The wronged
party would, however, have a right to the possession of the entire aggregate, leav-

ing the wrong-doer to identify his own, if he can, or to demand his proportional

part."

4. Application to Third Parties— a. In General. The rule of forfeiture is

of strict application between the parties to the transaction, and if the interest of

third parties intervene will not apply if protection can be otherwise given to the

innocent owner.'^ Thus where the owner of goods fraudulently intermixes them

the whole in each case will go to the innocent
party.

16. California.— Butte Canal, etc., Co. v.

Vaughn, 11 Cal. 143, 70 Am. Dec. 769, where
the doctrine was applied to waters which
were commingled in the process of irrigation.

Maine.— Hesseltine v. Stockwell, 30 Me.
237, 50 Am. Dec. 6i7.

Massachusetts.— Ryder v. Hathaway, 21
Pick. (Mass.) 298.

Michigan.—Keweenaw Assoc, v. O'Neil, 120

Mich. 210, 79 N. W. 183.

Minnesota.— Osborne v. Cargill Elevator

Co., 62 Minn. 400, 64 N. W. 1135; Stone v.

Quaal, 36 Minn. 46, 29 N. W. 326. And see

Chandler v. De Graflf, 25 Minn. 88.

Neiv Hampshire.— Pickering v. Moore, 67

N. H. 533, 32 Atl. 828, 68 Am. St. Rep. 695,

31 L, R. A. 698; Moore v. Bowman, 47 N. H.

494; Robinson v. Holt, 39 N. H. 557, 75 Am.
Dee. 233; Gilman v. Hill, 36 N. H. 311.

Pennsylvania.—And see Wood v. Fales, 1

Phila. (Pa.) 499, 11 Leg. Int. (Pa.) 102,

which seems to be governed by the rule of

the text.

United States.— Hentz v. The Idaho, 93

U. Z. 575, 8 Nat. Bankr. Reg. 214, 23 L. ed.

978: Adams v. Meyers, 1 Sawy. (U. S.) 306,

1 Fed. Cas. No. 62.

England.— Lupton v. White, 15 Ves. Jr.

432, 442, 10 Rev. Rep. 94, where the court

summing up the law of the old cases, say:
" If one man mixes his corn or ilour with

that of another, and they were of equal

value, the latter must have the given quan-

tity; but, if articles of diflferent value are

mixed, producing a third value, the aggre-

gate of both, and through the fault of the

person mixing them, the other party cannot

tell, what was the original value of his prop-

erty, he must have the whole."

See 10 Cent. Dig. tit. " Confusion of Goods,"

§ 8.

For other cases where the doctrine of the

text is noticed see Brackenridge v. Holland,

2 Blackf. (Ind.) 377, 20 Am. Dec. 123; Ring-

gold V. Ringgold, 1 Harr. & G. (Md.) 11,

18 Am. Dec. 250; Hart v. Ten Eyck, 2 Johns.

Ch. (N. Y.) 62; Wilkinson v. Stewart, 85

Pa. St. 255; Story Bailm. § 40. See also

Cooley Torts 53, 54, the learned author say-

ing :
" Even if the commingling were ma-

licious or fraudulent, a rule of law which

would take from the wrong-doer the whole,

when to restore to the other his proportion

would do him full justice, would be a rule

wholly out of harmony with the general rules

of civil remedy, not only because it would
award to one party a redress beyond his loss,

but also because it would compel the other

party to pay not damages but £, penalty."

Fraudulent or negligent confusion.— This
rule applies even, it is held, although the
confusing was in fact fraudulently or negli-

gently done. Hesseltine v. Stockwell, 30 Me.
237, 50 Am. Dec. 627; Robinson v. Holt, 39

N. H. 557, 75 Am. Dec. 233. And see Adams
V. Meyers, 1 Sawy. (U. S.) 306, 1 Fed. Cas.

No. 62, 8 Nat. Baukr. Reg. 214.

17. Hentz v. The Idaho, 93 U. S. 575, 23

L. ed. 978. And " if he has such right, it

follows that he is not responsible to the party
wrongfully intermingling, for any damage or

loss of such property, unless wilfully done
or occasioned by himself. It can scarcely be

claimed that he stands in a less favorable

position than that of a tenant in common
towards his co-tenant, so far as this question

of liability is concerned." Martin, C. J., in

Stephenson v. Little, 10 Mich. 433, 449.

18. National Park Bank v. Goddard, 9

Misc. (N. Y.) 626, 30 N. Y. Suppl. 417, 62
N. Y. St. 207. See Foster v. Warner, 49
Mich. 641, 14 N. W. 673, where the owner of

logs in contracting to sell them to a shingle

manufacturer retained the title thereto until

they should be fully paid for and also re-

served the right to seize the shingles manu-
factured from them, if the manufacturer
failed to perform the conditions of his con-

tract. The manufacturer mingled these shin-

gles with others, treated them all as his own
property, and sold them to bona fide pur-
chasers. It was held that a bona fide pur-
chaser could recover against the owner of

the logs if he seized any shingles sold to
them which had not been manufactured from
his own timber. But see Bryant v. Ware, 30
Me. 295 (where it is said that if the prop-
erty could not be distinguished, the original
owner had clearly a right to take possession
of the whole, even if he may be held to ac-

count to the hona fide purchaser for a por-

tion of it) ; Hesseltine v. Stockwell, 30 Me.
237, 50 Am. Dec. 627; Blodgett v. Seals, 78
Miss. 522, 29 So. 852 (where there are dicta
to the effect that the admixture might have
been of such a character that the whole lot
of logs, including those in the possession of
the innocent purchaser, might have become
the property of the original owner )

.

But one having constructive notice of a bill

of sale is not in law an innocent purchaser
and the doctrine of confusion if applicable

[II. B. 4, a]
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with those of a debtor in such manner that they cannot be distingnished," buys
goods, knowing that the sale is in fraud of creditors, and mingles them with his

own,^ or after setting apart certain property for his creditor mixes other property
with it,^' the creditor will have recourse against the whole mass for the amount
of his claim. A confusion alone would, however, give a mere stranger no inter-

est in the mass.^

b. Mortgagees.^ The lien of a chattel mortgage is not impaired by a com-
mingling of the goods mortgaged with other goods without the knowledge of the
mortgagee,^ or by the sale of such commingled property to a third party with
notice.^' It is incumbent upon the wrong-doer or his assignee to separate such
goods from the unencumbered.^^

C. Where Intepmixtupe Was Unintentional or by Consent. A forfeit-

ure of one's property not bsing enforced against him unless the commingling was
fraudulent,^ where the goods are intermingled with the consent of the owners or
by inevitable accident they have an interest in common in proportion to their

respective shares.^ Where the confusion occurs, either partly, or perhaps wholly.

will operate in favor of the real owner.
Kreuzer v. Cooney, 45 Md. 582.

19. Alabama.— Lanier v. Montgomery
Branch Bank, 18 Ala. 625.

Gonnecticui.— Treat v. Barber, 7 Conn.
274 {citing Gordon v. Jenney, 16 Mass. 465;
Hungerford v. Haviland, 2 Bulstr. 323 ; Ward
V. Ayre, Cro. Jac. 366; 2 Rolle Abr. 566].

Florida.— Mayer v. Wilkins, 37 Fla. 244,

19 So. 632.

Illinois.— Reiss v. Hanchett, 141 111. 419,

31 N. E. 165.

Kentucky.— Weil v. Silverstone, 6 Bush
(Ky.) 698. And see Carter v. Carpenter, 7

Bush (Ky.) 257.

See 10 Cent. Dig. tit. " Confusion of

Goods," § 12.

Where a creditor commingles goods which
a debtor has turned over to him, under an
agreement that when a, sufficient amount
thereof has been sold to pay the debts due
him, the balance would be returned, with
his own goods so as to destroy their identity,

he will be held to have elected to pay the
debtor the invoice price of the goods less the
amount of the debt. Williams v. Geiger, 12

Wash. 42, 40 Pac. 616.

20. Eldridge v. Fidelity, etc., Co., (Tex.

Civ. App. 1901) 63 S. W. 955; Bergson v.

Dunham, (Tex. Civ. App. 1897) 40 S. W.
17; B. C. Evans Co. v. Beeves, 6 Tex. Civ.

App. 254, 26 S. W. 219. And see Blotcky v.

Caplan, 91 Iowa 352, 59 N. W. 204.

Limitation.—• It seems, however, that the
mere intermingling by a purchaser, with his

other goods, of those sold to him in fraud of

the seller's creditors, does not entitle the
creditors of the seller to take the purchaser's

whole stock of goods as the Seller's property,

without requesting the purchaser to point

out the portion of the goods held under such
sale. Smith v. Sanborn, 6 Gray (Mass.)

134. See also Shumway v. Butter, 8 Pick.

(Mass.) 443, 19 Am. Dec. 340.

21. Huflf V. Earl, 3 Ind. 306. To similar

effect see Ashmead v. Borie, 10 Pa. St. 154.

22. Hence if a miner allowed the tailings

from his mine to mingle with the tailings
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belonging to other miners, a mere stranger
would have no right, unless abandonment
could be shown, to the whole mass. Jones v.

Jackson, 9 Cal. 237.

23. Confusion of mortgaged goods see, gen-
erally. Chattel MOBTGAGES, XIII [7 Cyo. 35].

24. Edelhoff v. Horner-Miller Mfg. Co., 86
Md. 595, 39 Atl. 314.

Where two herds of cattle, upon which
there are two separate mortgages, become so
intermixed and branded, without the fault
of eitker of the mortgagees that the property
of each of them cannot be distinguished, the
mortgagees become in effect tenants in com-
mon of the entire property and their rights

may be determined under a statute providing
for the partitioning of personal property.
Belcher v. Cassidy Bros. Live Stock Commis-
sion Co., (Tex. Civ. App. 1901) 62 S. W.
924.

25. Adams v. Wildes, 107 Mass. 123; Wil-
lard V. Rice, 11 Mete. (Mass.) 493, 45 Am.
Dec. 226; Home v. Hanson, 68 K H. 201, 44
Atl. 292.

26. Elgin First Nat. Bank v. Kilbourne,

127 111. 573, 20 N. E. 681, 11 Am. St. Rep.

174; Stuart v. Phelps, 39 Iowa 14; Home v.

Hanson, 68 N. H. 201, 44 Atl. 292.

In the absence of such separation the mort-

gagee does not become a trespasser by reason

of having taken part of the unencumbered
with his own (Fuller v. Paige, 26 111. 358,

79 Am. Dec. 379) ; nor, it has been held,

would he be liable for a conversion of the

unencumbered goods thus taken before a de-

mand is made upon him for their value (Gib-

son V. Molntire, 110 Iowa 417, 81 N. W.
699).

27. See supra, II, B, 1. And see Wether-

bee V. Green, 22 Mich. 311, 7 Am. Eep. 653.

28. Illinois.— JjOW v. Martin, 18 111. 286.

Maine.— Tnits v. MeClintock, 28 Me. 424,

48 Am. Dee. 501.

Michigan.— Keweenaw Assoc, v. O'Neil,

120 Mich. 270, 79 N. W. 183.

New Jersey.— Van Liew v. Van Liew, 38

N. J. Eq. 637.

New York.— Moore v. Brie R. Co., 7 Lans.
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through the mistake or inadvertence of one, but with no bad faith or fraudulent
motive, the courts, while they do not declare them tenants in common, will make
an equitable apportionment of the whole, and as nearly as possible allow each that

amount which his goods bore to the whole mass.^'

III. PROCEEDINGS TO RECLAIM COMMINGLED PROPERTY.

A. In General. Parties whose goods have become commingled with others

may follow and reclaim their respective shares and take possession of the same

(N. Y.) 39 (holding that where wood of
diflferent owners is mingled by a freshet the
owners become tenants in common) ; Nowlen
V. Colt, 6 Hill (N. Y.) 461, 41 Am. Dee.
756.

Texas.— Brown v. Bacon, 63 Tex. 595.

United States.— Adams v. Meyers, 1 Sawy.
(U. S.) 306, 1 Fed. Cas. No. 62, 8 Nat. Bankr.
Eeg. 214. And see U. S. v. Norris, 44 Fed.
740 [citing La. Rev. Civ. Code, art. 528].
England.— Spenee v. Union Mar. Ins. Co.,

L. R. 3 C. P. 427, 37 L. J. C. P. 169, 18 L. T.

Sep. N. S. 632, 16 Wkly. Rep. 1010 [citing

Buckley v. Gross, 3 B. & S. 566, 9 Jur. N. S.

986, 32 L. J. Q. B. 129, 7 L. T. Rep. N. S.

743, 11 Wkly. Rep. 465, 113 E. C. L. 566];
Jones V. Moore, 4 Y. & C. 351, the latter case

holding that where oil which leaked out of

the casks in the course of shipment was col-

lected it would belong to the original owners
as tenants in common. And see 2 Bl. Comm.
405 [citing Jefferson v. Small, 1 Vern. 217;
Inst. 2, c. 1, §§ 27, 28].

See 10 Cent. Dig. tit. " Confusion of

Goods," § 9 e* seq.

This is the rule of the Roman law as stated

in Maekeldey's Modern Civil Law, under the

title Commixtio et Confusio. ... In the

English edition of 1845, at p. 285, the pas-

sage is as follows :
—

' The mixing together

of things solid or dry {commioctio) or of

things liquid (confusio) which belong to dif-

ferent owners, has no effect upon their rights

in the things, if the latter can be separated.

If, on the other hand, such separation is not

practicable, then the former proprietors of

the things now connected will be joint own-
ers of the whole, whenever the mixture has

been made with the consent of both parties,

or by accident.' " Spenee v. Union Mar. Ins.

Co., L. R. 3 C. P. 427, 438, 37 L. J. C. P.

169, 18 L. T. Rep. N. S. 632, 16 Wkly. Rep.

1010.

29. Maine.— Martin v. Mason, 78 Me. 452,

7 Atl. 11.

Michigan.—.Gates v. Rifle Boom Co., 70

Mich. 309, 38 N. W. 245.

Minnesota.— Stone v. Quaal, 36 Minn. 46,

29 N. W. 326.

MissoMrt.— Kaufmann v. Schilling, 58 Mo.
218.

Weiraska.— Denver First Nat. Bank v.

Scott, 36 Nebr. 607, 54 N. W. 987.

New Hampshire.—•Pickering v. Moore, 67

N. H. 533, 32 Atl. 828, 68 Am. St. Rep. 695,

31 L. R. A. 698.

Ohio.— Inglebright v. Hammond, 19 Ohio
337, 53 Am. Dec. 430; Grossman v. Wen-
ham, 10 Ohio Cir. Ct. 348.

United States.— Cheesman v. Shreeve, 40
Fed. 787; U. S. v. Two Hundred & Seventy-
eight Barrels Distilled Spirits, 3 Cliff. (U. S.)

261, 20 Fed. Cas. No. 16,580, 10 Int. Rev.
Rec. 164, 16 Pittsb. Leg. J. 250 [affirmed in

11 Wall. (U. S.) 356, 20 L. ed. 167]. And
see Schulenberg v. Harriman, 21 Wall. (U. S.)

44, 22 L. ed. 551.

See 10 Cent. Dig. tit. " Confusion of

Goods," § 9 et seq.

Illustrations.— Thus where a seller deliv-

ered corn to a buyer to be paid for on de-

livery and it was thrown into a heap with
corn belonging to the buyer but was not
paid for the intermixture will not preclude
the seller from being paid for the corn which
he delivered. Henderson v. Lauck, 21 Pa. St.

359. So where plaintiff delivered more ties

to defendant than his contract called for,

but so intermixed the excess with those ac-

cepted that they could not be distinguished
defendant is entitled to use from the

mass his proportionate share. Chandler v.

De Graff, 25 Minn. 88. And where fowls
mingle with those of a neighbor, the owner
has a right to his own, and the offer by the
neighbor to deliver those he may select up
to a certain number, but which is less than
the number he claims and is, from the evi-

dence offered by him, probably entitled to,

will not satisfy that right. Leonard v. Bel-

knap, 47 Vt. 602.

Every reasonable doubt will, however, be
resolved in favor of the party who was in no
way concerned in the intermingling. The
party at whose instance the commingling was
done will in no sense be given the benefit of
the doubt, even though the commingling was
not done in bad faith. Osborne v. Cargill
Elevator Co., 62 Minn. 400, 64 N. W. 1135.
The rule applies to public corporations as

well as private individuals. Hence where a
deficit occurred during the term of office of
the treasurer of a county, who was also
treasurer of the township and the school dis-

trict, and who had intermingled the various
funds, such funds so mingled belong to the
various corporations pro rata, and the county
is liable in equity to account to the other
corporations for their proportionate share, if

it appropriates the whole amount remaining
after the deficit. Clark County v. Spring-
field, 36 Ohio St. 643.

[III. A]
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wherever they can find them,*' if they can do so peaceably; or they may bring
actions for the value of their proportional shares against the person in possession.^'

B. Identifleation and Demand. In an action to recover the value of one's
proportionate share of goods confused by another it is not necessary to identify
the precise article or the exact property formerly owned ; ^ but if the action is in
behalf of the one at whose instance or through whose negligence the confusion
occurred, or if such party objects to the amount taken or claimed by tlie innocent
party, it is incumbent upon him to distinguish or identify his own property.^ So
too it is held that if a party in reclaiming his property in good faith actually takes
more than his share the other party can maintain no action against him until
after a demand for the excess has been made ;

^ although it seems that if the
confusion occurred without the fault of either party and one in the division of
the mass take an undue amount, it is unnecessary on the part of the other to
maintain an action therefor to make a special demand.^

30. See Sims v. Glazener, 14 Ala. 695, 48
Am. Dec. 120.

Charge for storage.— If one of the owners
seizes the whole mass, claiming entire owner-
ship, and refuses to deliver any portion to
the other party he will not be allowed to
charge storage on such goods not owned by
him, it being subsequently shown that the
other claimant was in fact entitled to a por-
tion of the mass and that the confusing was
not done fraudulently. Busch v. Fisher, 89
Mich. 192, 50 N. W. 788.

31. U. S. V. Two Hundred & Seventy-
eight Barrels Distilled Spirits, 3 Cliff. (U.S.)
261, 20 Fed. Cas. No. 16,580, 10 Int. Rev.
Eec. 164, 16 Pittsb. Leg. J. 250 [affirmed in

11 Wall. (U. S.) 356, 20 L. ed. 167]. And
see Pratt v. Bryant, 20 Vt. 333, where a
party believing that there was a contract
between himself and defendant for the de-

livery of a quantity of wood placed such
wood upon the premises of defendant, where
it was so intermingled with other wood be-

longing to the latter that it could not be
distinguished. It subsequently developed
that no contract in fact existed, and defend-
ant warned plaintiff that in taking such
wood away he must be careful not to take
any which did not belong to him. The wood
being intermingled, plaintiff was unable to

select his wood from the mass, and did not
take any away. It was held that defendant
would be liable in trover if he used the wood
by mistake or refused to allow plaintiff to

take it away, or in assumpsit if he sold the

p operty, but that book-account could not be
sustained.

33. Illinois.— Elgin First Nat. Bank v.

Kilbourne, 127 111. 573, 20 N. B. 681, 11 Am.
St. Rep. 174.

Kentucky.— Reid v. King, 89 Ky. 388, 12

S. W. 772.

Mississippi.— Peterson v. Polk, 67 Miss.

163, 6 So. 615.

New York.— Wilson V. Nason, 4 Bosw.
(N. Y.) 155.

Wisconsin.—.Bent v. Hoxie, 90 Wis. 625,

64 N. W. 426 ; Starke v. Paine, 85 Wis. 633,

55 N. W. 185; Arpin v. Burch, 68 Wis. 619,

[in, A]

32 N. W. 681; Eldred v. Oconto Co., 33 Wis.
133; Stearns v. Raymond, 26 Wis. 74.

See 10 Cent. Dig. tit. "Confusion of
Goods," § 14.

33. Florida.— Mayer v. Wilkins, 37 Fla.
244, 19 So. 632.

Illinois.— Diversey v. Johnson, 93 111. 547.
Maine.— Dillingham v. Smith, 30 Me. 370;

Loomis V. Green, 7 Me. 386.

Missouri.— Franklin v. Gumersell, 9 Mo.
App. 84.

New Hampshire.— Seavy v. Dearborn, 19
N. H. 351.

New Jersey.— James v. Burnet, 20 N. J. L.
635.

Pennsylvania.— McDowell v. Rissell, 37
Pa. St. 164.

Texas.— Johnson v. Hoeker, (Tex. Civ. App.
1897) 39 S. W. 406.

England.— Panton v. Panton [cited in Lup-
ton 17. White, 15 Ves. Jr. 432, 440, 10 Rev.
Rep. 94].

See 10 Cent. Dig. tit. " Confusion of

Goods," § 14.

Merely a rule of evidence.— The rule as to
the confusion of goods is merely a rule of

evidence. The burden is thrown upon the
wrong-doer of pointing out his own goods,
and if this cannot be done, of bearing the

loss which results from it. It is but an ap-

plication of the principle that all things are

presumed against the spoliator, that is to say
against one who wrongfully destroys or sup-

presses evidence. Holloway Seed Co. v. Dal-
las City Nat. Bank, 92 Tex. 187, 47 S. W. 96,

516 [reversing (Tex. Civ. App. 1898) 47 S. W.
77]. Thus where a party has intermingled
wheat with his own in such a way that the

exact amount cannot be shown, he is bound
to prove the true quantity belonging to the

other party or stand the loss or the risk of

mistake in the calculation of the jury, re-

sulting from the confusion of such goods.

Starr v. Winegar, 3 Hun (N. Y.) 491.

34. Smith v. Morrill, 56 Me. 566 ; Chandler
V. De Graflf, 25 Minn. 88; Smith r. Welch,
10 Wis. 91.

35. Martin v. Mason, 78 Me. 432, 7 Atl.

11. In this case a lot of logs owned by two
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C. Measure of Damages. If the party whose goods have been confused

elects to sue for damages in their stead, or if the confusion or disposition of the

goods is such that their specific recovery would be impossible, the amount awarded
him will be the utmost that the value of the goods will permit.'^

D. Questions For Jury. The question as to the existence of bad faith on
the part of the intermixer of goods is one of fact and should be submitted to the

jury.3'

CONFUSION OF RIGHTS. A union of the quaHties of debtor and creditor in

the same person.^

Confusion of titles, a civil law expression, synonymous with " merger,"
as used in the common law, applying where two titles to the same property unite

in the same person.^

CONGEABLE. Lawful
;
permissible ; allowable.^

CONG^ D'EMPABLER. Leave to imparl.*

Congenital IDIOTCY. Idiotcy which arises from a malformation of the

cerebral organ .°

Congregate. The joint action or co-operation of two or more persons, and
is usually applicable to the coming together of a considerable number of persons.^

Congregation.' The act of congregating ; the act of bringing together or

assembling ; aggregation.^ In ecclesiastical afEairs, an assemblage or union of

persons in society for some religious purpose, to unite in the public worship of

parties, being of the same mark and quality,

became intermixed before their arrival at

defendant's mill without the fault of either

party. It was held that each party was
entitled to his logs, or in the absence of

any distinguishing mark to his proportional
part of the whole lumber, and if one used
or converted to his own use more than his

proportional part he would be liable without
special demand having been made for the
excess.

36. Ringgold v. Ringgold, 1 Harr. & G.

(Md.) 11, 18 Am. Dec. 250; Starr v. Wine-
gar, 3 Hun (N. Y.) 491; Hart v. Ten Eyok,
2 Johns. Ch. (N. Y.) 62; Rokeby v. Elliot,

L. R. 13 Ch. D. 277; Bullock v. Dibler, Pop-
ham 38 [cited in Starr v. Winegar, 3 Hun
(N. Y.) 491]; Panton v. Panton [cited in

Lupton V. White, 15 Ves. Jr. 432, 440, 10
Rev. Rep. 94] ; Armory v. Delamirie, 1 Str.

505; Lupton v. White, 15 Ves. Jr. 432, 10

Rev. Rep. 94. And see Atty.-Gen. y. Fuller-

ton, 2 Ves. & B. 263, 13 Rev. Rep. 76. And
see the analogous cases of Little Pittsburg
Consol. Min. Co. v. Little Chief Consol. Min^
Co., 11 Colo. 223, 17 Pac. 760, 7 Am. St.

Rep. 226; Preston v. Leighton, 6 Md. 88;
Clark V. Miller, 4 Wend. (N. Y.) 628; Bailey
V. Shaw, 24 N. H. 297, 55 Am. Dec. 241.

37. Lanier v. Montgomery Branch Bank,
18 Ala. 625 ; Johnson v. Ballou, 25 Mich. 460

;

Taylor v. Jones, 42 N. H. 25. Thus in an ac-

tion to recover the value of goods illegally

taken by creditors, with some belonging to

them on a rescission of sale, and mingled
with their own, the court held that the case

would fall within the operation of the prin-

ciple that where a person mingles his goods
with those of another and is unable to dis-

tinguish them, the loss must fall upon him,

[37]

and submitted to the jury the mere question
of the value of the whole amount taken. It

was held that the court should have sub-

mitted the question of whether the goods
were mixed wilfully, fraudulently, or wrong-
fully, for if they were mixed innocently or

by mistake the relative rights of the inter-

ested parties would be different. Claflin v.

Continental Jersey Works, 85 Ga. 27, 11

S. B. 721.

1. Black L. Diet, [citing Wankford v.

Wankford, 1 Salk. 299, 306].
2. Black L. Diet, [citing Palmer v. Burn-

side, 1 Woods (U. S.) 179, 182, 18 Fed. Cas.
No. 10,685].

3. Black L. Diet, [quoting Coke Litt.

§ 279]. And see Ricard v. Williams, 7
Wheat. (U. S.) 59, 107, 5 L. ed. 398.

4. Black L. Diet, [citing 3 Bl. Comm.
299].

5. Stinson v. Bowlware, 3 McCord(S. C.)
251, 252 [quoting 1 Paris and Fonblanque
308].

6. Powell V. State, 62 Ind. 531, 532.
7. The term has perhaps no settled legal

signification. Robertson v. Bullions, 9 Barb.
(N. Y.) 64, 95.

An appellation given to the protestants
in Scotland in 1559, from their union. Rob-
ertson V. Bullions, 9 Barb. (N. Y.) 64. 95.

The term is used in the penal laws of Eng-
land against disturbing public worship; par-
ticularly those to protect the worship of
protestant dissenters. Robertson v. Bullions,
9 Barb. (N. Y.) 64, 96.

Usually denominated a poll parish, in some
of the neighboring states. Hartford First
Baptist Church v. Witherell, 3 Paige (N.Y.)
296, 301, 24 Am. Dec. 223.

8. Century Diet.

[III. D]
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(Congregation

:

DiSTUEBANCE OF

their God, in such manner as they deem most acceptable to him ;
' an assembly

met, or a body of persons wlio usually meet in some stated place for the worship
of Cxod and religious instruction ; and may or may not include a church or

spiritual body ; "" a voluntary association of individuals or families, united
for the purpose of having a common place to worship, and to provide a proper
teacher to instruct them in religious doctrines and duties, and to administer
the ordinances of baptism, etc." The term is also used to designate certain

bureaus at Rome, where ecclesiastical matters are attended to.^^

In G-eneral, see Religious Societies. Disturbance of, see

Public Meetings.)
Congregational. Of, or pertaining to, a congregation.'^

Congregational church, a body of persons, members of a congrega-
tional or other religious society, established for the promotion and support of pub-
lic worship, which body was set apart from the rest of the society, for peculiar

religious observances, for the celebration of the Lord's supper, and for mutual
ediiication."

Congregationalism. That mode of church government which maintains
the independence of separate churches ;

'^ that system of church government
which vests all ecclesiastical power in the assembled brotherhood of each local

church as an independent body.*^

9. Runkel v. Winemiller, 4 Harr. & M.
(Md.) 429, 452, 1 Am. Dec. 411. And see

Powell V. State, 62 Ind. 531, 532.

Is composed of all— non-communicants as
well as communicants— who contribute
steadily to the support of divine worship in

the particular church (Everett v. First

Presby. Church, 53 N. J. Eq. 500, 506, 32
Atl. 747), and consists of a minister, elders,

members, (by which word communicants are
understood,) and seat-holders (Leslie v. Bir-

nie, 2 Russ. 114, 119, 26 Kev. Rep. 14, 3 Eng.
Ch. 114, where it is said: " In one sense ' con-

gregation ' might be construed as composed of

all who met together at the chapel ; in a more
limited sense, it might mean the members
only " ) . But see Robertson v. Bullions, 9

Barb. (N. Y.) 64, 141, where it is said:
" The ' congregation,' mentioned in the deed,

was understood to be composed wholly of

persons in full communion; and it did not
then, as the term is now generally under-
stood, include all those who attended divine
service." Again in State v. Crowell, 9

N. J. L. 390, 423, it is said: "A congre-
tion evidently consists of two kinds of mem-
bers ; one possessing the right to vote and
the others not." Compare People v. Wat-
seka Camp Meeting Assoc, 160 111. 576, 579,
43 N. E. 716, construing the words "owned
by the congregation," as used in a statute
where the court said :

" It can scarcely be
claimed that the people who annually assem-
ble in these grounds for worship constitute

a, congregation, within the meaning of the
statute."

When it terminates.— In State v. Jones,

53 Mo. 486, 489, it is said: "After the min-
ister in charge dismisses his congregation,

it then ceases to be a congregation met for

religious worship." See also Com. f. Jen-

nings, 3 Gratt. (Va.) 595, 597.

10. Robertson v. Bullions, 9 Barb. (N. Y.)

64, 95 [affirmed in part in II N. Y. 243].

11. Hartford First Baptist Church v.

Witherell, 3 Paige (N. Y.) 296, 301, 24 Am.
Dec. 223.

12. Black L. Diet.

13. Webster Int. Diet. And see Atty.-
Gen. V. Dublin, 38 N. H. 459, 551, where it

is said :
" It is not one of the terms, like

' evangelical ' or ' liberal,' which have ac-

quired a peculiar and conventional meaning
in the usage of a particular religious sect

or party."
14. Weld V. May, 9 Cush. (Ma>ss.) 181,

184. See also Anderson v. Brock, 3 Me. 243,

247 (where a congregation is defined to ba
" a voluntary association of Christians united
for discipline and worship, connected with,

and forming a part of some religious soci-

ety, having a legal existence " ) ; Hale v.

Everett, 53 N. H. 9, 83, 16 Am. Rep. 82
[quoting Weld v. May, 9 Cush. (Mass.) 181,

where the term is defined as " an aggregate
body or association— not a corporation or

gMosteorpoiration — formed within the relig-

ious society or parish "].

" The general meaning of the terms, Con-
gregational minister, Congregational church,

Congregational denomination, and Congrega-
tional persuasion, is not matter of fact, to

be proved by the testimony of witnesses, but
matter of law, to be determined by the court.

They are not terms of art, used only in some
particular trade or business, and understood
by those only who are engaged in that trade
or business, but general terms, in common
use by all people, to designate a well kiK)\vn

denomination of Christians, whenever there
is occasion to speak of them." Atty.-Gen. v.

Dublin, 38 N. H. 459, 513. See, generally,

Reijqious Societtes.
15. Worcester Diet, [quoted in Atty.-Gen.

V. Dublin, 38 N. H. 459, 542].
16. Webster Diet, [quoted in Atty.-Gen. v.

Dublin, 38 N. H. 459, 513. See, generally.

Religious Societies.
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CONGREGATIONALIST." One who adheres to Congregationalism ;
'^ one wh/i

holds to the independence of each congregation or church of Christians, and the

right of the assembled brethren to elect their own pastors and determine all eccle-

siastical matters.'"

CONGREGATIONAL PERSUASION. A term which has manifestly the same
meaning as " Congregational denomination," and includes Unitarians as well as

Trinitarians.^

Congregational society. Is generally made up first of the church, and
next of those who worship with the church and favor the same views, and who
assist in supporting the preaching and public worship of that church.^^

Congress. See United States.
Conjoint use. a use in the same machine or apparatus.^
CONJUDEX. In old English law, an associate judge.^
CONJUGAL RIGHTS. See Husband and Wife.
CONJUNCTIM. In old English law, jointly.^

CONJUNCTIM ET DIVISIM. In old English law, jointly and severally.^^

CONJUNCTIO MARITI ET FEMIN^ EST DE JURE NATURAE. A maxim mean-
ing " Tlie union of husband and wife is of the law of nature." ^

Conjunctive, a grammatical term for particles which serve for joining or

connecting together. Thus, the conjunction "and" is called a " conjunctive,"

and "or" a "disjunctive," conjunction.'"

Conjunctive obligation. One in which the several objects in it are con-

nected by a copulative, or in any other manner which shows that all of them are

severally comprised in the contract.^

Conjuration.^' The act of using certain words or ceremonies to obtain the

aid of a superior being, the act of summoning in a sacred name, the practice of

arts to expel evil spirits, allay storms or perform supernatural or extraordinary

acts.®*

I 17. " Congregationalists are said 'to be a 20. Atty.-Gen. v. DuWin, 38 >?. H. 459,

1 denomination of Protestants, who maintain 514, where it is also said that the court must
that each particular church has authority take the responsibility of deciding as a mat-
from Christ for exercising church govern- ter of law the general meaning of the term
ment, and enjoying the ordinances of wor- " minister of the Congregational persua-

ship within itself.' " Adams Diet. All Ee- sion," as used in a will. See, generally, EEt
ligions 60 IquoteA in Atty.-Gen. v. Dublin, ligious Socteties.

38 N. H. 459, 542], where it is also said: 21. Hale v. Everett, 53 N. H. 9, 83, 16
" They are divided into Calvinists of the Am. Rep. 82, where it is said : " The soci-

old school, a large number of Hopkinsians, ety, as sueh, often, perhaps generally, has no
Arminians, Unitarians of different grades, creed or published religious opinions dis-

etc." tinct from the church; the church is the

Congregationalists are a class of Protest- basis or foundation of the whole. This is

ants who hold that each congregation of true in the Congregational societies in this

Christians, meeting in one place, and unit- country generally, whether orthodox or Uni-

ing by a solemn covenant, is a complete tarian. See, generally. Religious Socie-

ehurch, with Christ for its only head, and ties.

deriving from him the right to choose its 22. Union Switch, etc., Co. v. Philadelphia,

own officers, to observe the sacrament, to etc., R. Co., 69 Fed. 833, 834.

have public worship, and to discipline its 23. Black L. Diet.

own members. The Bible is the only stand- 24. Black L. Diet, [citing Inst. 2, 8, 20].

ard by which to test heresy; the churches 25. Black L. Diet,

are not bound by any one creed, but each 26. Black L. Diet,

church makes its own, and alters it at pleas- 27. Black L. Diet,

ure. All that synods and churches have 28. La. Civ. Code (1900), art. 2063.

done has been to set forth the prevailing be- 29. Classed by Blackstone with witch-

lief of the churches at the time when they craft, enchantment, and sorcery, but dis-

were held. Encyclopedia Religious Knowl- tinguished from each of these by other writ-

edge [quoted in Atty.-Gen. v. Dublin, 38 ers. 4 Bl. Comm. 60.

N. H. 459, .542]. As consideration of note see Commbeciai
18. Worcester Diet, [quoted in Atty.-Gen. Paper.

V. Dublin, 38 N. H. 459, 542]. 30. Webster Diet, [quoted in Cooper v.

19. Webster Diet, [quoted in Atty.-Gen. v. Livingston, 19 Fla. 684, 694, where conjura-
Dublin, 38 N. H. 459, 541]. tion is also said to be: "A plot or compact
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CONJURATOR. A Compuegatoe,=i q^. v.

Conjurer. One wlio practices conjuration ; one who pretends to the secret
art of performing things supernatural or extraordinary bj the aid of superior
powers ; an impostor who pretends by unknown means, ete.^

CONNECT.^^ A word which, taken literally, must mean to tie together, to be
joined or united.^*

Connected.^ Any relation, whether organic or conventional, by which one
is " linked " or " united " to another.^'

CONNECTING CARRIERS. See Caeriees.
Connections.*' Relations by blood or marriage, but more commonly the

relations of a person with whom one is connected by marriage.^ The term also

means the act of connecting with some means of carriage or forming a junction
with such means.'' (Connections : Between Railroads, see Railroads.)

Connexion, a word of two meanings— either a criminal connection, or an
innocent connection.^"

Connivance.*' A figurative expression, meaning voluntary blindness to some
present act or conduct, to something going on before the eyes, and is inapplicable
to anything past or future ;

*' an agreement or consent, directly or indirectly

made by persons combining by oath to do
any public harm, was more especially used
for the having personal influence with the
devil or some evil spirit, to know any secret
or effect any purpose"].

31. Black L. Diet.

32. Webster Diet, [quoted in Cooper v.

Livingston, 19 Fla. 684, 694]. And see Tom-
lin L. Diet, [quoted in Cooper v. Livingston,
19 Fla. 684, 694], defining donjurors as
" Those who, by force of certain magic words,
endeavor to raise the devil and oblige him
to execute their commands."

33. " The Latin particle con, when used as
a prefix, signifies union or association ; as
concourse —• a running together ; and when
placed before the verb necto, which means to
tie, we have the root of our English word
connect." Philadelphia, etc., R. Co. v. Cata-
wissa R. Co., 53 Pa. St. 20, 59.

34. Philadelphia, etc., R. Co. v. Cata-
Tvissa R. Co., 53 Pa. St. 20, 59, where it is

said :
" Perhaps the most perfect illustra-

tion of the meaning of this word is derived
from the process of knitting, where the union
of parts becomes very intimate."

" Connect," etymoiogically considered, im
plies a closer union than can be made of rail-

road tracks of different gauges. Philadel-
phia, etc., R. Co. V. Catawissa R. Co., 53 Pa.
St. 20, 59.

When limited to mechanical union.—Where
a right was granted " to connect with the
road hereby provided for," it was said:
" But the word ' connect,' as here used, was
not supposed to mean anything more than a
mechanical union of the tracks, is apparent
from " the circumstances. Atchison, etc., R.
Co. V. Denver, etc., R. Co., 110 U. S. 667, 4

S. Ot. 185, 28 L. ed. 291.

35. The wora may have a broad significa-

tion. The connection may be slight or inti-

mate, remote or near, and where the line

shall be drawn it may be difficult sometimes
to determine. Carpenter v. Manhattan L.

Ins. Co.. 93 N. Y. 552, 556 [quoted in Lap-
ham V. Osborne, 20 Nev. 168, 174, 18 Pac.

881; Siebecht v. Siegel-Cooper Co., 38 N. Y.
App. Div. 549, 551, 56 N. Y. Suppl. 425;
Rothschild v. Whitman, 57 Hun (N. Y.)
135, 137, 10 ^T. y. Suppl. 427, 32 N. Y. St.

560].
36. Allison v. Smith, 16 Mich. 405, 433.
" Connected with or used in the business

of the employer " cannot be taken literally,

but when used in connection with ways,
works, and machinery must be understood
to mean ways, works, and machinery con-

nected with or used in the business of the
employer by his authority, and subject to

his control. Trask v. Old Colony R. Co., 156
Mass. 298, 31 N. E. 6.

37. Simple and clear in its meaning.
Schroeder v. Schweizer Lloyd Transport Ver-
sicherungs Gesellschaft, 60 Cal. 467, 478, 44

Am. Rep. 61.

As used in a will the term may have a
larger signification than " relatives." Ennis
V. Pentz, 3 Bradf. Surr. (N. Y.) 382, 385.

38. Black L. Diet. See also Storer v.

Wheatley, 1 Pa. St. 506, 507.

39. Webster Diet. ; Worcester Diet, [quotid

in Schroeder r. Schweiser Lloyd Transport
Versicherungs Gesellschaft, 60 Cal. 467, 478,

44 Am. Rep. 61].

Where it applies to surface tracks it means
an actual physical connection with such
tracks. Or, in other words, where there is

to be a connection with surface tracks, the

commission shall expend the entrance to the

subway far enough to reach surface tracks.

Browne v. Turner, 174 Mass. 150, 161, 54 N.
B. 510.

40. Bramwell v. Bramwell, 3 Hagg. Eccl.

618, 628.

41. " Passive sufferance " and " conni-

vance " imply knowledge, and if the acts

suffered were without remonstrance, it would
be assent although perhaps not choice. Sher-

wood v. Titman, 55 Pa. St. 77, 81.

42. Gipps V. Gipps, 11 H. L. Cas. 1, 14, 10

Jur. N. S. 641, 33 L. J. P. & M. 161, 10
L. T. Rep. N. S. 735, 4 New Eep. 303, 12

Wkly. Rep. 937.
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given, thp,t something unlawful shall be done by another ;
^' consent ;

^ passive

consent;^ voluntary oversight ;** the corrupt consenting of a married party tO'

that conduct of the other of which afterward complaint is made/'' (See Collu-
sion; Condonation.)

CONNOISSEMENT. In French law, an instrument similar to the English bill of

lading.^

Conqueror. In old English and Scotch law, the first purcliaser of an estate

;

he who brought it into the family owning it.*'

Conquest.^ In feudal law, acquisition by purchase ; any method of acquir-

ing the ownership of an estate other than by descent. Also an estate acquired

otherwise than by inheritance.^^ In international law,"' the acquisition of the

sovereignty of a country by force of arms, exercised by an independent power

Connivance differs from condonation,
though the same legal consequences may at-

tend it. Connivance necessarily involves
criminality on the part of the individual
who connives; condonation may take place
without imputing the slightest blame to the
party who forgives the injury. Connivance
must be the act of the mind before the of-

fense has been committed; condonation is the

result of a determination to forgive an in-

jury which was not known until after it was
inflicted. Turton v. Turton, 3 Hagg. Ecol.

338, 350.

43. Oakland Bank v. Wilcox, 60 Oal. 126,

137.

Connivance excuses on the principle of

volenti non fit injuria. To constitute it

there must be corrupt intention. Ross v.

Ross, L. R. 1 P. & D. 734, 736, 38 L. J. P.

& M. 49, 20 L. T. Rep. N. S. 853; Gipps v.

Gipps, 11 H. L. Gas. 1, 14, 10 Jur. N. S. 641,

33 L. J. P. & M. 161, 10 L. T. Rep. N. S. 735,

4 New Rep. 303, 12 Wkly. Rep. 937 [citing

Phillips V. Phillips, 10 Jur. 829, 1 Rob. Ecel.

144; Glennie v. Glennie, 8 Jur. N. S. 1158,

32 L. J. P. & M. 17, 11 Wkly. Rep. 28].

44. Ross 17. Ross, L. R. 1 P. & D. 734,

735, 38 L. J. P. & M. 49, 20 L. T. Rep. N. S.

853.

45. Webster Int. Diet, [quoted in State v.

Gesell, 124 Mo. 531, 636, 27 S. W. 1101].

46. Webster Int. Diet, [quoted in State v.

Gesell, 124 Mo. .531, 536, 27 S. W. 1101].
_

Is not to be limited to the literal meaning
of wilfully refusing to see, or aflfecting not

to see or become acquainted with, that which
you know or believe is happening, or about

to happen. Gipps v. Gipps, 11 H. L. Cas. 1,

14, 10 Jur. N. S. 641, 33 L. J. P. & M. 161,

10 L. T. Rep. N. S. 735, 4 New Rep. 303, 12

Wkly. Rep. 937.

47. Dennis v. Dennis, 68 Conn. 186, 194,

36 Atl. 34, 57 Am. St. Rep. 95, 34 L. R. A. 449.

" Connivance is a thing of the intent rest-

ing in the mind. It is the consenting." Den-

nis V. Dennis, 68 Conn. 186, 194, 36 Atl. 34,

57 Am. St. Rep. 95, 34 L. R. A. 449 [citing

Pierce v. Pierce, 3 Pick. (Mass.) 299, 15 Am.
Dec. 210; Ross v. Ross, L. R. 1 P. & D.

734, 38 L. J. P. & M. 49, 20 L. T. Rep. N. S.

853].

48. Black L. Diet. And see Stearine Kaar-

sen Fabrick Gonda Co. v. Heintzmann, 17

C. B. N. S. 56, 69, 112 E. C. L. 56 [citing

Code de Commerce, tit. 7, Du Connaissement,
art. 281], where it is said: "The appropri-
ate general word to express a receipt or ad-
mission, and comprehending a mate's receipt,

is ' reconnaissance;' but the word ' con-
naissement ' has a well-known restricted and
peculiar meaning. ' Reconnaissance is the
genus ;

' connaissement ' the species. ' Con-
naissement,' not only in popular French, but-

in French law, is said to mean bill of lad-

ing."

49. Black L. Diet.

Blackstone's definition.
—"What we call

purchase, perquisitio, the feudists called con-

quest, conqucestus, or conquisitio : both de-

noting any means of acquiring an estate out
of the common course of inheritance. And
this is still the proper phrase in the law of
Scotland: as it was among the Norman ju-

rists, who styled the first purchaser (that is,,

he who brought the estate into the family
which at present owns it) the conqueror or
conquereur. Which seems to be all that was.

meant by the appellation which was given
to William the Norman, when his manner of

ascending the throne of England was, in his

own and his successor's charters, and by the
historians of the times, entitled conqucestus,

and himself conqucestor, or conquisitor ; sig-

nifying that he was the first of his family
who acquired the crown of England, and from
whom therefore all future claims by descent
must be derived." 2 Bl. Comm. 242, 243.
See, generally. Estates.

50. " Title by conquest," expresses, there-
fore, a fact and not a right. Until the fact

of conquest occurs, the conqueror can have-
no rights. To affirm that a title acquired
by conquest relates back to a, period anterior
to the conquest is almost a contradiction in
terms. Castillero v. U. S., 2 Black (U. S.>
17, 17 L. ed. 360.

51. Black L. Diet.

52. Black L. Diet.

Conquest of England.— Summing up the
result of the conquest of England by Wil-
liam I, Blackstone observes " that he was
able to reward his Norman followers with
very large and extensive possessions: which.
gave a handle to the monkish historians,
and such as have implicitly followed them,
to represent him as having by right of the
sword seized on all the lands of England, and'
dealt them out again to his own favourites.
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which reduces the vanquished to the submission of its empire. In Scotch law
purchase.^^ (See, generally, Citizens ; "Wae.)

CONQUETS. See Acquets and Conquets.
CONQUISITIO. Acquisition,^* $. v.

CONQUISITOR. In feudal law, a purchaser, acquirer, or conqueror.^
CONSANGUINEUS.^'' A person related by blood ; a person descended from the

same common stock.^''

CONSANGUINEUS EST QUASI EODEM SANGUINE NATUS. A maxim meaning
"A person related by consanguinity is, as it were, sprung from the same blood.'"'

Consanguinity.^' Blood relationship ; ^ the having the blood of some com-
mon ancestor ;

^' the connection or relation of persons descended from the same
stock or common ancestor, vinoulum personarum ah eodem stipite descenden-
tium /

^^ the basis of the laws which regulate the degrees between which marriage
is forbidden ; the rules of succession and tutorship, the recusation of judges, and
the admission or rejection of persons who are offered as witnesses.^ (Consan-
guinity : Affecting— Capacity to Marry, see Maeeiage ; Credibility of Witness,
see Witnesses ; Eight to Inherit, see Descent and Disteibution. As Element
of Incest, see Incest. Causing Disqualification— Of Judge, see Judges; Of
Juror, see Jueies ; Of Justice of the Peace, see Justices of the Peace.)

Conscience.^ Internal or self-knowledge, or judgment of right and wrong,
or the faculty, power or principle within us, which decides on the lawfulness or

unlawfulness of our own actions and affections, and instantly approves or con-

demns them ; ^ that moral sense, which dictates to a person right and wrong.*'

(Conscience : Freedom of, see Constitutional Law. Scruples of Juror Against
Capital Punishment, see Jueies.)

A supposition grounded upon a mistaken
sense of the word conquest; which, in its

feudal acceptation, signifies no more than
acquisition; and this has led many hasty
irriters into a strange historical mistake,
and one which, upon the slightest examina-
tion, will be found to be niost imtrue." 2 Bl.

Comm. 48.

Conquests in war are, by the best author-
ities amongst elementary writers on na-

tional law, and according to the modern prac-

tice of nations, considered only as temporary
possessions, held by force, and subject to be
defeated by recapture, or by the peace. U. S.

V. The Nancy, 3 Wash. (U. S.) 281, 287, 27
Fed. Cas. No. 15,854.

53. Black L. Diet.

54. Black L. Diet, [citing 2 Bl. Comm.
242]'.

55. Black L. Diet. Iciting 2 Bl. Comm.
242, 243].

56. Latin: consanguineus, related by the

same blood ; in Roman law eonswnguinei—
brothers and sisters descended from the same
father, as opposed to uterini— brothers and
sisters descended from the same mother.
Sweet L. Diet.

57. Black L. Diet.

58. Black L. Diet, [citing Coke Litt. 157].
59. Consanguinity may be either lineal or

collateral.— Willis Coal, etc., Co. v. Griz-

zell, 198 111. 313, 65 N. E. 74 [citing Bou-
vier L. Diet.] ; Brown v. Baraboo, 90 Wis.
151, 154, 62 N. W. 921, 30 L. R. A. 320.

See also Collaterai. Consanguinity; Lin-

eal CONSANGUINITt.
Distinguished from " afSnity."—See Higbie

V. Leonard, 1 Den. (N. Y.) 186, 187 [quoted

in Tegarden v. Phillips, 14 Ind. App. 27, 42
N. E. 549] ; Paddock !>. Wells, 2 Barb. Ch.
(N. Y.) 331, 333; 2 Stephen Comm. [quoted

in Tegarden v. Phillips, 14 Ind. App. 27, 42
N. E. 549]. See also Affinity, 2 Cyc. 38,

note 8.

How determined.— In determining the de-

grees of relationship by consanguinity or af-

finity, like in determining the descent of

property, we must proceed from a single,

definite propositus. In the descent of prop-

erty the propositus is the ancestor or person
from whom the descent is reckoned. In con-

sanguinity it is a single, definite person; and
in aflSnity it is a single, definite marriage.
Tegarden V. Phillips, 14 Ind. App. 27, 42
N. E. 549.

60. Tepper v. Supreme Council Royal Ai--

eanum, 59 N. J. Eq. 321, 45 Atl. Ill; 1 Bl.

Comm. 434.

61. Blodget V. Brinsmaid, 9 Vt. 25, 30.

62. Sweezey v. Willis, 1 Bradf. Surr.

(N. Y.) 495, 498 [citing Toller 87].

63. Bernard v. Vignaud, 10 Mart. (La.)

482, 561.

64. Distinguished from principle in People

V. Stewart, 7 Cal. 140, 144.

65. Webster Diet, [quoted in People v.

Stewart, 7 Cal. 141, 144].

66. Miller v. Miller, 187 Pa. St. 572, 583,

41 Atl. 277, where it is said: "True, this

sense differs in degree in individual members
of society; but no reasonaUe being, whether
controlled by it or not in his conduct, is

wholly destitute of it. Greatly enlightened it

is in some, by reason of superior education;

quickened in others, because of settled reli-

gious belief in future accountability; dulled
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Conscience, Courts of. Courts, not of record, constituted by act of parlia-

ment in tlie city of London, and otlier towns, for the recovery of small debts

;

otherwise and more commonly called " Courts of Kequests." ^

CONSCIENTIA LEGALIS E LEGE FUNDATUR. A maxim meaning "Legal
conscience is founded upon the law.'"^

CONSCIENTIA LEGI NUNQUAM CONTRAVENIT. A maxim meaning "Con-
science never contravenes the law." ^^

CONSCIENTIA LEGIS EX LEGE PENDET. A maxim meaning " The conscience
of the law depends upon the law." ™

Conscientiously." In a conscientious manner ; as a matter of conscience

;

hence faithfully ; accurately ; completely.''^

Conscript. One taken by lot from the Coksoeiption, q. v., or enrolment
list,— and compelled to serve as a soldier or sailor.''^ (See, generally, Aemy and
Navy.)

Conscription. Drafting into the military service of the state ; compulsory
service falling upon all male subjects evenly, within or under certain specified

ages.'''

CONSECRATIO EST PERIODUS ELECTIONIS ; ELECTIO EST PR^AMBULA CON-
SECRATIONIS. a maxim meaning " Consecration is the termination of election

;

election is the preamble of consecration."
'^^

Consecutive. Uninterrupted in course or succession ; succeeding one
another in a regular course : Successive,™ q. v.

CONSENSUS EST VOLUNTAS MULTIORUM, AD QUOS RES PERTINET, SIMUL
JUNCTA. a maxim meaning " Consent is the conjoint will of many persons to

whom the thing belongs." '''

CONSENSUS FACIT JUS. A maxim meaning " Consent makes law." '^ (See

Communis Eeeoe Facit Jus.)

CONSENSUS, NON CONCUBITUS, FACIT MATRIMONIUM. A maxim meaning
" It is the consent of the parties, not their concubinage, which constitutes a valid

marriage." ™ (See, generally, Maeeiage.)

in others, by vicious liabits, but never alto- 75. Morgan Leg. Max.
gether absent in any." 76. Century Diet. And see Dever v. Corn-

67. Black L. Diet. -well, 10 N. D. 123, 130, 86 N. W. 227 [citing

68. Morgan Leg. Max. Webster Diet.], where it is said: "In the

69. Morgan Leg. Max. connection in which the words ' successive

'

70. Morgan Leg. Max. and ' consecutive ' are respectively found,

71. " Conscientiously " is a word of quality, these terms are synonymous in meaning,

rather than of quantity. Hammond v. State, These words are quite generally used inter-

74 Miss. 214, 219, 21 So. 149; Burt v. State, changeably."

72 Miss. 408, 412, 16 So. 342, 48 Am. St. "For three consecutive weeks" means
Rep. 563. during or throughout a period of twenty-one

72. Webster Int. Diet. days, or a period of three full weeks of seven
" Conscientiously," in a charge in respect days each. Dever v. Cornwell, 10 N. D. 123,

to the guilt or innocence of an accused per- 130, 86 N. W. 227 [citing Finlayson ;;. Peter-

son, " is inapt, is erroneous. One may ' con- son, 5 N. D. 587, 67 N. W. 953, 57 Am. St.

soientiously ' —'that is, sincerely, honestly Rep. 584, 33 L. R. A. 532].

— believe, having reference to the quality of 77. Morgan Leg. Max.

his belief, a thing to be true, which he does 78. Morgan Leg. Max.

not, having reference to the strength or do- 79. Morgan Leg. Max.

gree of his belief, believe beyond a reason- A maxim of all law— civil, canonical, and

able doubt." Burt v. State, 72 Miss. 408, common; recognized by all courts on suit-

412, 16 So. 342, 48 Am. St. Rep. 563. able occasion.

73. Webster Diet, [quoted in Kneedler v. Arkansas.— Scroggins v. State, 32 Ark.

Lane, 45 Pa. St. 238, 267]. 205, 212.

74. Black L. Diet. California.— Sharon v. Sharon, 75 Cal. 1,

In its popular sense, the term means a 17, 16 Pae. 345, 79 Cal. 633, 695, 22 Pac. 26,

finished, complete enrolment of the soldier in 131.

the public service; not simply the extension tiew Jersey.—Pearson v. Howey, 11 N. J. L.

of the law so as to embrace him. Lively •('. 12, 18.

Robbins 39 Ala. 461, 464. See, generally, A' etc Yor/s.^ Bullock v. Bullock, 85 Hun
Akmt aVd Navy. (N. Y.) 373, 375, 32 N. Y. Suppl. 1009, 66
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Consensus TOLLIT ERROREM. a maxim meaning " The acquiescence of a
party who miglit take advantage of an error obviates its effect." ^

Consent. As a noun, agreement in opinion or sentiment;** the unity of

opinion— the accord of minds— to think alike ; ^ the being iii one mind ;
^'

N. Y. St. 493; Bates v. Bates, 7 Misc. (N. Y.)

547, 550, 27 N. Y. Suppl. 872, 57 N. Y. St.

725.

England.— 'Reg. v. Millis, 10 CI. & F. 534,

719, 8 Jur. 717, 8 Eng. Reprint 844; Gorge's
Case, 6 Coke 22a; Dalrymple v. Dalrymple, 2
Hagg. Cons. 54, 62; Beamish v. Beamish, 9

H. L. Gas. 274, 334, 8 Jur. N. S. 770, 5 L. T.

Rep. N. S. 97. See also Brook v. Brook, 27
L. J. Ch. 401 [affirmed in 9 H. L. Cas. 193,

7 Jur. N. S. 422, 4 L. T. Rep. N. S. 93, 9

Wkly. Rep. 461].
Canada.— Lawless v. Chamberlain, 18 Ont.

296, 297; Delpit v. Cot6, 20 Quebec Super.
Ct. 338, 356.

Consensus non concubitus facit nuptias is

the maxim of the civil law, and it is adopted
by the common lawyers who, indeed, have
borrowed (especially in ancient times) al-

most all their notions of the legitimacy of

marriage from the canon and civil laws.

1 Bl. Comm. 433 [quoted in Delpit v. Cotg,

20 Quebec Super. Ct. 338, 356].
80. Morgan Leg. Max.
Applied or explained in the following eases

:

Maine.— Thompson v. Perkins, 57 Me. 290,

292 [citing Coke Litt. 126].
Massachusetts.— Young v. Yarmouth, 9

Gray (Mass.) 386; Morison v. Underwood, 5

Cush. (Mass.) 52, 55.

Missouri.—^Lane v. Kingsberry, 11 Mo.
402. And see State v. Claudius, 1 Mo. App.
551, 571.

New Jersey.— Butts v. French, 42 N. J. L.

397, 400 [citing Broom Xeg. Max. 100] ; Ste-

vens V. Enders, 13 N. J. L. 271, 283; McKin-
ney v. Robinson, 2 N. J. L. 245, 246.

Wew York.—Chambers v. Clearwater, 1 Abb.
Dec. (N. Y.) 341, 345, 1 Keyes (N. Y.) 310;
Smith V. Coman, 47 N. Y. App. Div. 116,

119, 62 N. Y. Suppl. 106; Goldberger v. Man-
hattan R. Co., 3 Misc. (N. Y.) 441, 443, 23

N. Y. Suppl. 176, 52 N. Y. St. 320; Farring-
ton V. Hamblin, 12 Wend. (N. Y.) 212, 213;
Yates V. Russell, 17 Johns. (N. Y.) 461, 466;
Rogers v. Cruger, 7 Johns. (N. Y.) 557, 611.

Ohio.— Rosebrougli v. Ansley, 35 Ohio St.

107, 111.

Oregon.— Roy v. Horsley, 6 Oreg. 382, 386,

25 Am. Rep. 537.

Pennsylvania.— Wilkinson's Appeal, 65 Pa.
St. 189, 190; Moore V. Houston, 3 Serg. & R.
(Pa.) 167, 190.

United States.— Chicago, etc., R. Co. v.

U. S., 104 U. S. 680, 26 L. ed. 891.

England.—-Furnival v. Stringer, 1 Bing. N.
Cas. 68, 5 L. J. C. P. 344, 4 Moore & S. 578,
27 E. C. L. 547; East India Co. v. Atkyns,
Comyns 346, 1 Str. 168; Andrewes v. Elliott,

6 E. & B. 338, 2 Jur. N. S. 663, 25 L. J. Q. B.

336, 4 Wkly. Rep. 527, 88 E. C. L. 338. And
see Laurence v. Wilcoek, 11 A. & E. 941, 8

Dowl. P. C. 681, 8 L. J. Q. B. 284, 3 P. & D.

536, 39 E. C. L. 495; Vansittart v. Taylor, 4
E. & B. 910, 912, 82 E. C. L. 910.
Applies to all errors in a civil trial, except

those which go to the jurisdiction of the
court. Butts V. French, 42 N. J. L. 397;
Roy V. Horsley, 6 Oreg. 382, 25 Am. Rep. 537.

On this maxim rests the doctrine of waiver.— Bouvier L. Diet. And see Darnley i: Lon-
don, etc., R. Co., L. R. 2 H. L. 43, 36 L. J.
Ch. 404, 16 L. T. Rep. N. S. 217, 15 Wkly.
Rep. 817; Ramsden v. Dyson, L. R. 1 H. L.
129, 12 Jur. ^f. S. 506, 14 Wkly. Rep. 926.

81. Clem f. State, 33 Ind. 418, 431; Locke
p. Redmond, 6 Kan. App. 76, 49 Pac. 670;
Webster Diet, [quoted in Hawkins v. Carroll
County, 50 Miss. 735, 759].

Distinguished from " assent."— Kornegay
V. Styron, 105 N. C. 14, 18, 11 S. E. 153;
Geddes v. Bowden, 19 S. C. 1, 3. But see
Omer v. Com., 95 Ky. 353, 361, 25 S. W.
594, 15 Ky. L. Rep. 694, where it is said
that " the distinction between ' consent ' and
' assent ' is substantially imperceptible." And
see Clem v. State, 33 Ind. 418, 431, where it

is said that " consent " as a substantive is

the synonym of " assent."

Distinguished from " permit."—" Consent "

implies some positive action, while the word
" permit " implies mere passivity. Aull v.

Columbia, etc., R. Co., 42 S. C. 431, 20 S. E.
302. But it is said that there is no differ-

ence in the legal meaning between the words'
" permission " and " consent." Miller v.

Mead, 3 N. Y. Suppl. 784, 785.

Distinguished from " submission."— Every
consent involves a submission ; but a mere sub-
mission does not necessarily involve consent.
State V. Cross, 12 Iowa 66, 70, 79 Am. Dec.
519 ; Reg. v. Day, 9 C. & P. 722, 38 E. C. L. 419.

Express consent is that directly given,

either viva voce or in writing. Black L.
Diet.

Implied consent is that manifested by
signs, actions, or facts, or by inaction or si-

lence, which raise a presumption that the
consent has been given. Black L. Diet.

83. Huntley v. Holt, 58 Conn. 445, 449, 20
Atl. 469, 9 L. R. A. Ill, where it is said:
" Consent involves the presence of two or

more, persons, for without at least two per-

sons there cannot be an unity of opinion, or

an accord of minds, or any thinking alike."

Implies something more than a mere ac-

quiescence in a state of things already in ex-

istence. It implies an agreement to that

which, but for the consent, could not exist, and
which the party consenting has a right to

forbid. Gray v. Walker, 16 S. C. 143

[qiwted in Geddes v. Bowden, 19 S. C. 1, 7].

83. Huntley v. Holt, 58 Conn. 445, 20 Atl.

469, 9 L. R. A. Ill ; Webster Diet, [quoted in

Hawkins v. Carroll County, 50 Miss. 735,

759].
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accord ;
^ acquiescence ;

^ approval ;
^' approbation ; " concurrence ; ^ concurrence

of the will ;
^ active concurrence ;

*' choice ; '' an agreement to something pro-

posed;'^ assent to some proposition submitted;'^ agreement of the mind to what
is proposed or stated by another ;

'* an act of reason, accompanied with delibera-

tion ; the mind weighing, as in a balance, the good and evil on both sides."' As
a verb it implies the power to authorize and to prevent, a degree of superiority

which arises from the presence of a combined mental and physical ability to act ;
°*

it also implies not merely that a person accedes to, but autnorizes an act.*' (Con-
sent : As Defense, see Abduction ; Abortion ; Actions ; Adultery ; Assault
AND Battery ; Criminal Law ; Kape. Conferring Jurisdiction, see Appeal and
Error; Courts. Decree, see Equity. In Contracts, see Contracts. Judg-
ment, see Judgments. Of Apprentice, see Apprentices. To Assignment—
Generally, see Assignments ; Of Indenture of Apprenticeship, see Appken-
TicESi To Decision by Appellate Court, see Appeal and Error. To Dismissal

of Appeal, see Appeal and Error. To Entry and Occupation of Land, see

Adverse Possession. See also Assent.)
CONSENTABLE LINE. A term employed where adjoining landholders,

apprised of their rights, or to compromise doubtful rights or possessions, estab-

lish a line, which will be conclusive."^

CONSENTIENTES ET AGENTES PARI POENA PLECTUNTUR. A maxim mean-
ing " Those consenting and those perpetrating are embraced in the same
punishment." ""

CONSENTIRE EST FACERE. A maxim meaning " To consent to a thing is to

do a thing." ^

84. Webster Diet, [quoted in Hawkins v.

Carroll County, 50 Miss. 735, 759].
85. Clem v. State, 33 Ind. 418, 431.

It " cannot be substituted for by a passive
acquiescence."— Cocke v. Gooch, 5 Heisk.

(Tenn.) 294, 310.

86. Locke v. Redmond, 6 Kan. App. 76,

49 Pae. 670.

87. Waldron v. Chasteney, 2 Blatchf.

(U. S.) 62, 68, 28 Fed. Cas. No. 17,058.

88. Clem v. State, 33 Ind. 418, 431; Web-
ster Diet, [quoted in Hawkins v. Carroll

County, 50 Miss. 735, 759].

89. Howell V. MoCrie, 36 Kan. 636, 644, 14

Pac. 257, 59 Am. Rep. 584; Locke v. Redmond,
6 Kan. App. 76, 49 Pae. 670 (where it is said:
" Consent supposes a physical power to act,

a moral power of acting, and a serious, de-

termined, and tree use of these powers. In

the very nature of things, consent to the

alienation must precede the act of convey-

ance"); Mactier v. Frith, 6 Wend. (N. Y.)

103, 114, 21 Am. Dec. 262 [quoting Pothier

Traite du Contrat du Vente 21, § 2, art. 3,

No. 31].

90. Cocke V. Gooch, 5 Heisk. (Tenn.) 294,

310.

In respect to suffrage it means the active

concurrence of the voters, and not a, passive

acquiescence. Philomath College v. Wyatt,
27 Greg. 390, 452, 31 Pac. 206, 37 Pac. 1022,

26 L. R. A. 68; Braden v. Stumph, 16 Lea
(Tenn.) 581, 589.

91. Geddes v. Bowden, 19 S. C. 1, 7, where
it is said :

" One can scarcely be regarded as

giving his consent to that which he has no
right to object to."

92. Bouvier L. Diet, [quoted in Geddes v.

Bowden, 19 S. C. 1, 3].

Generally used in cases where power,
rights, and claims are concerned.—-We give
consent when we yield that which we have a
light to withhold. Webster Diet, [quoted in

Geddes v. Bowden, 19 S. C. 1, 3].

93. Howell V. MeCrie, 36 Kan. 636, 644, 14
Pac. 257, 59 Am. Rep. 584; Locke v. Redmond,
6 Kan. App. 76, 49 ,Pac. 670.

94. Plummer v. Com., 1 Bush (Ky.) 76,

78.

95. Locke v. Redmond, 6 Kan. App. 76, 49
Pac. 670; Story Eq. Jurisp. § 222 [quoted
in Dicken v. Johnson, 7 Ga. 484, 492].
Given by one divested of mental faculties

is equivalent to no consent at all. McCue
V. Klein, 60 Tex. 168, 169, 48 Am. Rep.
260.

96. Ottiwell V. Watkins, 15 Daly (N. Y.)

308, 6 N. Y. Suppl. 518, 24 N. Y. St. 38;
Webster Unabridged Diet, [quoted in Mosher
V. Lewis, 10 Misc. (N. Y.) 373, 379, 31 N. Y.
Suppl. 433, 64 N. Y. St. 117, where it is said
by the court in delivering its opinion :

" One
cannot properly be said to have consented to

an act which he could neither authorize nor
prevent"].

97. Ottiwell V. Watkins, 15 Daly (N. Y.)
308, 309, 6 N. Y. Suppl. 518, 24 N. Y. St.

38 [ci*m(? Crabbe Synonyms]. And see Dicken
V. Johnson, 7 6a. 484, 492, where it is said:
" To give consent there must be capacity,
Iherefore, to know and understand fully the
nature of the act done, and its effects upon
the interests of the agent."

98. Brown v. Caldwell, 10 Serg. & R. (Pa.)
114, 13 Am. Dee. 660.

99. Morgan Leg. Max. [citing Fitzherbert's
Case, 5 Coke 796, 80].

1. Morgan Leg. Max.
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CONSENTIRE MATRIMONIO NON POSSUNT INFRA ANNOS NUBILES. A maxim
meaning " Consent to a marriage is not possible iu the parties before marriage-
able years." ^

CONSEQUENCE. Connection of cause and effect, or of antecedent and conse-

quent ; consecution.' (Consequence : Of Acts, see Criminal Law ; ITegligencb.
Proximate and Remote, see Damages ; Negligence.)

CONSEQUENTI.J: NON EST CONSEQUENTIA. A maxim meaning " The conse-
quence of a consequence does not exist."'*

CONSEQUENTIAL DAMAGE. See Damages.
Conservator, a guardian; protector

;
preserver.' (See, generally, Guaed-

14.N AND "Waed ; Infants ; Insane Peesons ; Spendtheifts.)
Conservators of the peace. Common law officers, whose duties as

such, were to prevent and arrest for breaches of the peace in their presence, but
not to arraign and try for them.^ (See, generally, Justices oe the Peace ; Shee-
iPFs AND Constables.)

Consider. To think, regard in a certain aspect, look upon, hold, or assume
;

''

to fix the mind on with a view to a careful examination ; to resolve ; to think on
with care ; to think over ; to ponder ; to study ; to meditate on.*

Consideration.' In common parlance, means deliberation, thought ;
^° the

price or motive of the contract." (Consideration : Illegality of, see Conteacts
;

Gaming ; Intoxicating Liquoes ; Usuet. Of Accord, see Accoed and Satis-

faction. Of Assignments— Generally, see Assignments ; For Benefit of

Creditors, see Assignments Foe Benefit of Ceeditoes. Of Bill or ITote, see

CoMMEEciAL Papee. Of Boud, scc Bonds. Of Composition With Creditors, see

Compositions With Ceeditoes. Of Compromise and Settlement, see Compeomise
AND Settlement. Of Contract, see Conteacts. Of Deeds, see Deeds. Of
Guaranty, see Gitaeanty. Of Indemnity, see Indemnity. Of Mortgage, see

Chattel Moetgages ; Moetgages. Of Pledge, see Pledges. Of Release, see

Release. Of Sale, see Sales ; Vendoe and Puechasee. Of Submission to

Arbitration, see Aebiteation and Award. Of Subscription, see Subscriptions.

Of Suretyship Agreement, see Principal and Surety. Of the Court, see Con-
sideration OF the Coqet. Of Trust, see Trusts. Restoration of, see Cancella-
tion of Instruments. Statement of Under Statute of Frauds, see Feauds,
Statute of.)

Consideration of the court. In legal phraseology, means the judgment
of the court.''^ (See, generally, Judgments.)

Considered. Determined by a court ; adjudged.^^

2. Morgan Leg. Max. 7. Century Diet, \quoied, in State v.

3. Century Diet. Wheeler, 97 Wis. 96, 100, 72 N. W. 225].

As used in an insurance policy, means an Is often used to express an idea which ex-

immediate or proximate, not a remote con- ists in the mind, with perfect distinctness,

sequence. Orient Mut. Ins. Co. v. Adams, 123 but it does not always convey to the under-

U. S. 67, 76, 8 S. Ct. 68, 31 L. ed. 63. standing of the person to whom it is ad-

4. Morgan Leg. Max. dressed, one which is very precise. Crocker
5. Black L. Diet. v. Trevett, 28 Me. 271, 274.

6. Smith V. Abbott, 17 N. J. L. 358, 366 8. Webster Diet. {.qiwteA in Massachusetts

[citing 2 Burn Just. 577]. Mut. L. Ins. Co. v. Colorado L. & T. Co., 20

As to their origin see In re Barker, 56 Vt. Colo. 1, 6, 36 Pac. 793. McLorinan v. Bridge-

1, 20 [citing 2 Hale P. C. c. 7, note 1; 1 water Tp., 49 N. J. L. 614, 616, 10 Atl.

Lambard, c. 4], 187].

The office was introduced into this country 9. Has a more limited and technical mean-
by our foi-efathers with such functions and ing, distinct from motives or purposes, with

powers as existed under the English statutes. regard to legal instruments. Ford v. Burks,

In re Barker, 56 Vt. 1, 19 Iciting Com. v. 37 Ark. 91, 94.

Foster, 1 Mass. 488, 489]. 10. Terrill u. Auchauer, 14 Ohio St. 80, 85.

Constables, tithingmen, and the like, are 11. 2 Bl. Comm. (Cooley ed.) 444 [quoted

conservators of the peace within their own ju- in Latham x>. Lawrence, 11 N. J. L. 322, 325].

risdictions. Jacob L. Diet, [quoted, in Ea p. 12. Terrill v. Auchauer, 14 Ohio St. 80, 85.

Rhodes, 2 Wheel. Crim. (N. Y.) 559, 562]. 13. English L. Diet.
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Consign." To commit, intrust, give in trust ;
'^ to deliver or transfer as a

charge or trust." In mercantile law, to send or transmit goods to a merchant or

factor for sale ; " to send goods to an agent, commission merchant, correspondent

or factor, to be sold, stored, etc. ;
^^ to deposit with another to be sold, disposed of,

or cared for, as merchandise or movable property.^' In the civil law, to deposit

in the custody of a third person a thing belonging to the debtor, for the benefit

of the creditor, under the authority of a court of justice.^ (See, generally, Oae-
itiEES ; Factors and Beokbes ; Shipping.)

Consignation. See Tender.
Consignee, a purchaser to whom goods have been sent;^' the person to

whom goods are consigned, shipped, or otherwise transmitted ; ^ the person to

whom goods are addressed ; ^ a person residing at the port of delivery, to whom
foods are to be delivered when they arrive there.^ (See, generally, Caeeiees

;

'actoes and Beokees ; Shipping.)

Consignment. The act or process of consigning goods ; the transportation

of goods consigned; an article or collection of goods sent to a factor to be sold
;

goods or property sent, by the aid of a common carrier, from one person in one

place to another person in another place.^^ (See, generally, Caeeiees ; Factoes
and Beokees ; Shipping.)

Consignor. In the ordinary mercantile acceptation signifies the shipper of

merchandise ;^° a vendor who ships.^ (See, generally, Caeeiees; Factoes and
Beokees ; Shipping.)

CONSILIA MULTORUM QU^RUNTUR IN MAGNIS. A maxim meaning " The
counsels of^any are required in great things." ^

CONSILII NON FRAUDULENTI NULLA OBLIGATIO EST ; CjGTERUM SI DOLUS
ET CALLIDITUS INTERCESSIT, DE DOLO ACTIO COMPETIT. A maxim meaning
" There is no obligation not to give fraudulent counsel ; but if fraud and cunning

intervene, an action is competent concerning the craft." ^

Consist. To be composed or made up of.**

Consistent. Compatible, congruous, standing together or in agreement.^'

(Consistent : Defenses, see Pleading.)

Consisting. Being composed or made up of.^^

Consistory. See Kbligious Societies.

Consistory courts. See Keligious Societies.

" It is considered by the court " is equiva- 21. Memphis, etc., R. Co. v. Freed, 38 Ark.

lent to " it is adjudged by the court." Ter- 614, 622.

rill V. Auchauer, 14 Ohio St. 80, 85. Not synonymous with " owner."— See Lyon
14. A word of French origin.— Gillespie v. Alvord, 18 Conn. 66, 79.

fi. Winberg, 4 Daly (N. Y.) 318, 320 [citing 22. Powell v. Wallace, 44 Kan. 656, 659,

Landar Di'ctionnaire de la Langue Fran- 25 Pac. 42; Gillespie v. Winberg, 4 Daly

cais]. (N. Y.) 318, 320.

15. Gillespie v. Winberg, 4 Daly (N. Y.J 23. Gillespie v. Winberg, 4 Daly (N. Y.)

318, 320 ioiting Crabbe Synonyms; Richard- 318,320.

son Diet.; Smith Synonyms Discriminated 24. Wolff u. Horncastle, 1 B. & P. 316, 321,

(N. Y. 1871) ; Soule Eng. Synonyms (Boston 4 Rev. Rep. 808.

1871) ; Webster Diet.]. 25. Black L. Diet.

16. Gillespie v. Winberg, 4 Daly (N. Y.) 26. Gillespie v. Winberg, 4 Daly (N. Y.)

318, 320 [citing Burrill L. Diet.; Landar 318, 320.

Dictionnaire de la Langue Francais]

.

27. Memphis, etc., R. Co. v. Freed, 38 Ark.

17. Powell V. Wallace, 44 Kan. 656, 659, 614, 622.

25 Pac. 42; Gillespie v. Winberg, 4 Daly 28. Black L. Diet.

(N. Y.) 318, 320. 2'9. Morgan Leg. Max.
18. Eapalie & L. L. Diet, [quoted in F. F. 30. Webster Diet, [quoted in Farish v.

He Mfg. Co. V. Sager Mfg. Co., 82 111. App. Cook, 6 Mo. App. 328, 332].

685, 687]. 31. Webster Diet, [quoted in Visscher v.

19. Standard Diet, [quoted in F. F. Ide Hudson River R. Co., 15 Barb. (N. Y.) 37,

Mfg. Co. V. Sager Mfg. Co., 82 111. App. 685, 44].

687]. 32. Black L. Diet.

20. Black L. Diet, [citing Pothier Oblig. Not synonymous with "including."— See
pt. 3, 0. 1, art. 8]. Farish v. Cook, 6 Mo. App. 328, 331.



588 [8 Cyc] 00N80CIATIO—C0N80LIDATIOIT
CONSOCIATIO. A term which signifies association.^

CONSOLATO DEL MARE. The name of a code of sea-laws, said to have been
compiled by order of the kings of Arragon (or, according to other authorities, at

Pisa or Barcelona) in the fourteenth century, which comprised the maritime
ordinances of the Koman emperors, of France and Spain, and of the Italian com-
mercial powers.^ (See, generally, Admiealtt.)

Consolidate. To unite into one mass or body ;'' to join, or unite.^'

Consolidated orders. The orders regulating the practice of the English

court of chancery, which were issued, in 1860, in substitution for the various

orders which had previously been promulgated from time to time.*'

Consolidation. The act of forming into a more firm or compact mass,

body, or system.^ In the civil law, the union of the usufruct with the estate out

of which it issues, in the same person ; which happens wlien the usufructuary

acquires the estate, or mce versa.^ In Scotcli law, the junction of the property

and superiority of an estate, where they have been disjoined.* (Consolidation :

Of Actions, see Admiealtt ; Appeal and Eeeoe ; Consolidation and Sevee-
ANCB OF Actions. Of Cities, Towns, and Villages, see Municipal Coepoeations

;

Towns. Of Corporations, see Coepoeations. Of Counties, see Counties. Of
Highway Districts, see Steeets and Highways. Of Indictments or Informa-

tions, see Indictments and Infoemations. Of Motions, see Motions. Of School

Districts, see Schools and School Disteicts.")

33. Thomas v. Dakin, 22 Wend. (N. Y.) Independent Dist. v. Durland, 45 Iowa 53,

9, 104 [quoting Grotius]. 56].

34. Black L. Diet. 36. State v. Atchison, etc., E. Co., 24
35. Webster Diet, [quoted in Fairview In- Nebr. 143, 164, 38 N. W. 43, 8 Am. St. Rep.

dependent Dist. v. Durland, 45 Iowa 53, 56]. 164; East St. Louis Connecting^ E. Co. v. Jar-

To consolidate benefices is to combine vis, 92 Fed. 735, 742, 34 C. C. A. 639.

them into one. Webster Diet, [quoted in 37. Black L. Diet.

Fairview Independent Dist. v. Durland, 45 38. East St. Louis Connecting E. Co. v.

Iowa 53, 56]. Jarvis, 92 Fed. 735, 742, 34 C. C. A. 639.

To consolidate two bills is to unite them 39. Black L. Diet.

into one. Webster Diet, [quoted in Fairview 40. Black L. Diet.
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CROSS-RBFBRBNCBS
For Matters Relating to :

Consolidation

:

Of Claims Against Insolvents, see Assignments Fok Benefit of Ceeditoeb.
Of Claims Under Several Attacliments, see Attachments.
Of Proceedings in Admiralty, see Admiealty.
On Appeal, see Appeal and Eeeoe.

Costs in Consolidated Cases, see Costs.

Separate Awards, see Aebiteation and Awaed.
Separate Trials, see Teial.
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For Matters Relating to— (cordinued)
Severance in Defense, see Pleading,
Severance of Admiralty Causes, see Admiealtt.
Splitting Demands, see Joindee and Splitting of Actions.
Trial of Separate Causes Together, see Teial.

I. Consolidation.

A. Definition. Consolidation of actions may be defined generally as the

union of two or more actions in one.^

B. Object. The object of consolidating two or more actions is to avoid a

multiplicity of suits," to guard against oppression or abuse,^ to prevent delay,* and
especially to save unnecessary cost or expense ; ® in short, the attainment of justice

with the least expense and vexation to the parties litigant.^ Consolidation, how-
ever, is improper where the conduct of the cause will be embarrassed, or compli-

cations or prejudice will result which will injuriously afEect the rights of a party.'

C. Power to Consolidate — 1. Courts of General Jurisdiction. In the

1. Burrill L. Diet.

2. Home v. Harness, 18 Ind. App. 214, 47
N. E. 688; Oldfather v. Zeut, 11 Ind. App.
430, 39 N. E. 221 ; P. Cox Shoe Co. v. Adams,
105 Iowa 402, 75 N. W. 316; Bush v. Abra-
hams, 2 N. Y. Suppl. 391, 18 N. Y. St. 919;
Wolverton v. Laeey, 30 Eed. Cas. No. 17,932,

18 Law Rep. 672.
3. Kemp v. Kemp, 1 Woodw. (Pa.) 189;

Cecil V. Brigges, 2 T. R. 639.

4. New York Mut. L. Ins. Co. v. Hillmon,
145 U. S. 285, 12 S. Ct. 909, 36 L. ed. 706;
Toledo, etc., E. Co. v. Continental Trust Co.,

95 Fed. 497, 36 C. C. A. 155; The Burke, 4
Cliflf. (U. S.) 582, 4 Fed. Cas. No. 2,159.

5. Georgia.— Hartman v. Columbus, 45 Ga.
96; Logan v. Mechanics' Bank, 13 Ga. 201,

58 Am. Dec. 507. See also Bones v. National
Exch. Bank, 67 Ga. 339.

Indiana.— Home v. Harness, 18 Ind. App.
214, 47 N. E. 688; Oldfather v. Zent, 11 Ind.

App. 430, 39 N. E. 221.

Mississippi.— McLendon v. Pass, 66 Miss.

110, 5 So. 234.

New Jersey.— Lee v. Kearney Tp., 42

N. J. L. 543 ; Den v. Fen, 9 N. J. L. 335.

New York.— Bush v. Abrahams, 2 N. Y.
Suppl. 391, 18 N. Y. St. 919; Thompson v.

Shepherd, 9 Johns. (N. Y.) 262.

Ohio.— Brigel v. Creed, 65 Ohio St. 40, 60
N. E. 991.

Pennsylvania.— Beltzhoover v. Maple, 130

Pa. St. 335, 18 Atl. 650.

United States.— New York Mut. L. Ins. Co.

V. Hillmon, 145 U. S. 285, 12 S. Ct. 909, 36

L. ed. 706; Toledo, etc., R. Co. v. Continental

Trust Co., 95 Fed. 497, 36 C. C. A. 155 ; The
Burke, 4 Cliff. (U. S.) 582, 4 Fed. Cas. No.

2,159; Keep v. Indianapolis, etc., R. Co., 3

McCrary (U. S.) 302, 10 Fed. 454; Wolver-

ton V. Lacey, 30 Fed. Cas. No. 17,932, 18 Law
Rep. 672.

England.—Oldershaw v. Tregwell, 3 C. & P.

58, 14 E. C. L. 449.

Canada.— Niagara Grape Co. v. Nellis, 13

Ont. Pr. 258.

Actions not subject of consolidation.— The
rule that to save costs between the same par-

ties consolidation may be ordered does not
apply to a case where the plaintiffs are differ-

ent. Bones v. National Exch. Bank, 67 Ga.
339.

In New Hampshire instead of consolidating
actions between the same parties, the court
may limit the costs so as to do justice and
prevent oppression. Curtis v. Baldwin, 42
N. H. 398.

6. Home v. Harness, 18 Ind. App. 214, 47
N. E. 688 ; Percy v. Seward, 6 Abb. Pr. (N. Y.)

326; Long v. Yanceyville Bank, 85 N. C. 354;
Person v. State Bank, 11 N. C. 294.

In the federal courts actions will be con-

solidated only where time, labor, and expense
'can be saved. Davis v. St. Louis, etc., R.
Co., 25 Fed. 786.

7. Alaiama.— Cooper v. Maddau, 6 Ala.
431.

Colorado.— Smith v. Smith, 22 Colo. 480,
46 Pac. 128, 55 Am. St. Rep. 142, 34 L. E. A.
49.

New York.— Mayor v. Mayor, 11 Abb. N.
Cas. (N. Y.) 367, 64 How. Fr. (N. Y.) 230;
Potter V. Pattengille, 8 Abb. Pr. N. S. (N. Y.)

189; Morris v. Knox, 6 Abb. Pr. (N. Y.) 328
note; Pierce v. Lyon, 3 Hill (N. Y.) 450;
Dunning v. Auburn Bank, 19 Wend. (N. Y.)
23.

North Carolina.— Buie v. Kelly, 52 N. C.

266.

Texas.— Carpenter v. Hannig, ( Tex. Civ.

App. 1896) 34 S. W. 774; Texas, etc., R. Co.
V. Cahill, (Tex. Civ. App. 1893) 23 S. W.
232.

Canada.— Evans v. Evans, 5 Montreal Su-
per. Ct. 414.

Deprivation of evidence.— It is erroneous
to consolidate where the effect is to deprive
each defendant of the evidence of the defend-
ants in the other suits. Smith v. Smith, 22
Colo. 480, 46 Pac. 128, 55 Am. St. Rep. 142,

34 L. R. A. 49.

Embarrassment by recovery.— Consolida-
tion should not be granted where the debts on
which the several actions are based have been
guaranteed by different persons, so that the

question of their liability would be embar-

[I. C, 1]
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absence of legislative enactment courts of general common-law iurisdiction have
inherent power to consolidate two or more actions at the instance of the defend-
ant or with his consent.^

2. Courts of Limited Jurisdiction— a. In General. Courts or tribunals of
limited or special jurisdiction have no power to order consolidation, unless that
power is expressly or impliedly conferred by statute.'

b. Ouster of Jurisdiction. Where a plaintiff brings several separate and
distinct suits against a defendant, although the causes of action are similar and
might properly be joined, an order of consolidation is improper if it will have
the effect of ousting the jurisdiction of the court or tribunal by reason that the
aggregate amount sued for exceeds the jurisdictional limit fixed by law.*"

3. Courts of EauiTY. Although the power of a court of equity to order the
consolidation of causes in the absence of legislative enactment has been doubted "

or denied,*^ the great weight of authority, both in this country and in England,
is to the effect that the power is inherent or implied in its general power to make
reasonable rules for the transaction and regulation of its business ; '^ and it may

rassed by one recovery against the defendant.
Potter v. Pattengille, 8 Abb. Pr. N. S. (N. Y.)
189.

8. Illinois.— Iglehart v. Chicago M. & F.
Ins. Co., 35 111. 114.

Indiana.— Oldfather v. Zent, 1 1 Ind. App.
430, 39 N. E. 221.

Iowa.— Viele v. Germania Ins. Co., 26 Iowa
9, 96 Am. Dec. 83.

New York.— Clason v. Church, 1 Johns.
Cas. (N. Y.) 29.

Pennsylvania.— Merriheu v. Taylor, 1

Browne (Pa.) 67 Appendix.
England.— See Hollingsworth v. Broderick,

4 A. & E. 646, 1 Hurl. & W. 691, 6 N. & M!
240, 31 E. C. L. 162; Lewis v. Barker, 4
C. B. N. S. 330, 4 Jur. N. S. 663, 27 L. J.

C. P. 247, 6 Wkly. Hep. 652, 93 E. C. L. 330.
• See 1 Cent. Dig. tit. "Actions," § 624.

A party may bring as many suits as he has
independent causes of action, subject to the
right of the court to consolidate them. Pitt-

man V. Chrisman, 59 Miss. 124.

Coercion.—If the plaintiff in several actions

refuse to agree to an order of consolidation

the court will grant imparlances in all the
actions but one until the plaintiff consents.

Clason V. Church, 1 Johns. Cas. (N. Y.) 29.

9. Rich V. Kiser, 61 Ga. 370; Presstman v.

Beach, 61 Md. 203; Matter of Wood, 34
Misc. (N. Y.) 209, 69 N. Y. Suppl. 491; Bos-
well V. Grant, 11 Ont. Pr. 376. And see Mat-
ter of Shipman, 82 Hun (N. Y.) 108, 31

N. Y. Suppl. 571, 64 N. Y. St. 161; Matter of

Hodgman, 10 N. Y. Suppl. 491, 31 N. Y. St.

479.

Power of arbitrators.— Where several ac-

tions on promissory notes have been referred

to arbitrators they have no power to consoli-

date them without the consent of the defend-

ant. Groff V. Musser, 3 Serg. & R. (Pa.)

262.

The Illinois statute requiring the consoli-

dation of all demands in actions before jus-

tices has no application to actions in courts

of record. McDole v. McDole, 106 111. 452.

10. California.— See Cariaga v. Dryden,
29 Cal. 307.
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Georgia.— Epstin v. Levenson, 79 Ga. 718,
4 S. E. 328; Tarpley v. Corputt, 65 Ga. 257;
Hartman v. Columbus, 45 Ga. 96; Manufac-
turers' Bank v. Goolsby, 35 Ga. 82.

Illinois.— Nickerson v. Rockwell, 90 111.

460; Buckner v. Thompson, 11 111. 563.
Kentucky.— Powell v. Weiler, 11 B. Mon.

(Ky.) 186.

Mississippi.— Louisville, etc., R. Co. i;. Mc-
Collister, 66 Miss. 106, 5 So. 695.

Missouri.— Bridle v. Grau, 42 Mo. 359;
Sykes v. Planters' House, etc., Co., 7 Mo. 477

;

Martin v. Chauvin, 7 Mo. 277; Barns v. Hol-
land, 3 Mo. 47.

New York.— Gillin v. Canary, 15 N. Y.
App. Div. 594, 44 N. Y. Suppl. 313, 26 N. Y.
Civ. Proc. 230.

South Carolina.— Pelzer Mfg. Co. v. Sun
Fire Office, 36 S. C. 213, 15 S. E. 562; Par-
rot V. Green, 1 McCord (S. C.) 531; Plant-
ers', etc., Bank v. Cowing, 2 Nott & M. (S. C.)

438; Philips v. Delane, 2 Brev. (S. C.) 429.

Texas.— Mohrhardt v. Sabine Pass., etc.,

R. Co., 2 Tex. App. Civ. Cas. § 322.

See 1 Cent. Dig. tit. "Actions," § 627.

11. Barger v. Buckland, 28 Gratt. (Va.)

850 [distinguishing Stevenson v. Taverners,
9 Gratt. (Va.) 398], in which it was in-

timated that the plaintiffs' consent was
necessary.

12'. Claiborne v. Gross, 7 Leigh (Va.) 331;
Manchester College v. Isherwood, 2 Sim. 476,

2 Eng. Ch. 476; Foreman v. Southwood, 8

Price 572 ; Fonnan v. Blake, 7 Price 654.

13. District of Golumiia.—Gilbert v. Wash-
ington Beneficial Endowment Assoc, 10 App.
Cas. (D. C.) 316; Central Nat. Bank v.

Hume, 3 Mackey (D. C.) 360, 51 Am. Rep.
780.

Illinois.— Springer v. Kroeschell, 161 111.

358, 43 N. E. 1084; Russell v. Chicago Trust,

etc.. Bank, 139 111. 538, 29 N. E. 37; Thiel-

man v. Carr, 75 111. 385; India Rubber Co.

V. C. J. Smith, etc., Co., 75 111. App. 222;

Woodburn v. Woodburn, 23 111. App. 289.

Iowa.— Cox Shoe Co. v. Adams, 105 Iowa
402, 75 N. W. 316. See also Turner v.

Bradley, 85 Iowa 512, 52 N. W. 364; Viele v.
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direct a consolidation or amalgamation with or without the consent of the com-
plainant " or defendant.'^

4. Discretion. Unless by statute consolidation is a matter of right, the

court is vested with a discretion to consolidate or to refuse to do so ; and the

exercise of that discretion will not be revised, unless in a case of palpable abuse.'*

D. Conditions Authorizing Consolidation— l. At Law— a. Turisdietion

Germania, etc., Ins. Co., 26 Iowa 9, 96 Am.
Dec. 83.

'Sew Jersey.— Burnham v. Balling, 16 N. J.

Eq. 310; Conover i. Conover, 1 N. J. Eq. 403.

North Carolina.— Monroe v. Lewald, 107
N. C. 655, 12 S. E. 287.

Texas.— Moore v. Francis, 17 Tex. 28.

Virginia.— Patterson v. Eakie, 87 Va. 49,
12 S. E. 144; Devries v. Johnston, 27 Gratt.
(Va.) 805; Stephenson v. Taverners, 9 Gratt.
(Va.) 398.

West Virginia.— Wyatt v. Thompson, 10
W. Va. 645; Beach v. Woodyard, 5 W. Va.
231.

Wisconsin.—Biron v. Edwards, 77 Wis. 477,
46 N. W. 813.

England.— Foxwell v. Webster, 4 De G.
J. & S. 77, 10 Jur. N. S. 137, 9 L. T. Rep.
N. S. 528, 12 Wkly. Rep. 186, 69 Eng. Ch.
60; Davis v. Davis, 48 L. J. Ch. 40; Keighley
V. Brown, 16 Ves. Jr. 344.

See 1 Cent. Dig. tit. "Actions," § 625.

14. Burnham v. Dalling, 16 N. J. Eq. 310.

15. Central Nat. Bank v. Hume, 3 Maekey
(D. C.) 360, 51 Am. Rep. 780.

Consolidation in invitum.— Ordinarily a
court of chancery will not compel consolida-

tion in invitum. Ogburn v. Dunlap, 9 Lea
(Tenn.) 162; Knight v. Ogden, 3 Tenn. Ch.
409.

In Kentucky, it is the duty of the court to
consolidate an action by a creditor to have
acts of a debtor declared preferential and to

operate as an assignment for creditors, with
an action by the preferred creditors against
the debtor in which an attachment issued
pending in the same court. Steitler v. Hel-
lenbush, 23 Ky. L. Rep. 174, 61 S. W. 701.

16. Alabama.—^Monroe v. Brady, 7 Ala. 59

;

Powell V. Gray, 1 Ala. 77.

Arizona.— London, etc.. Bank v. Abrams,
(Ariz. 1898) 53 Pac. 588.

Arkansas.— Lindsav v. Wayland, 17 Ark.
385.

District of Columbia.—Gilbert v. Washing-
ton Beneiicial Endowment Assoc, 10 App.
Cas. (D. C.) 316.

Georgia.—^Hatcher v. Nat. Bank, 79 Ga.
542, 547, 5 S. E. 109, 111; Bentley v. Gay, 67
Ga. 667; Lewis v. Daniel, 45 Ga. 124; Logan
V. Mechanics' Bank, 13 Ga. 201, 58 Am. Dec.
607.

Illinois.— HaTdin v. Kirk, 49 111. 153, 95
Am. Dec. 581; Miles v. Danforth, 37 111. 156;
Woodburn v. Woodburn, 23 111. App. 289.

Indiana.— Grant v. Davis, 5 Ind. App. 116,

31 N. E. 587.

Iowa.— Jones v. Witousek, 114 Iowa 14, 86
N. W. 59; Harwick v. Weddington, 73 Iowa
300, 34 N. W. 868.
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Kansas.— Wichita, etc., R. Co. v. Hart, 7

Kan. App. 550, 51 Pac. 933.

Maryland.— Mitchell v. Smith, 2 Md. 271.

Massachusetts.— Smith v. Butler, 176 Mass.

38, 57 N. E. 322 ; Witherlee v. Ocean Ins. Co.,

24 Pick. (Mass.) 67.

Missouri.— State v. Hannibal, etc., R. Co.,

89 Mo. 571; Sykes v. Planters House, etc.,

Co., 7 Mo. 477; Owens v. Link, 48 Mo, App.
534; Williams v. Bugg, 10 Mo. App. 586.
New Jersey.— Den v. Fen, 9 N. J. L. 335;

Burnham v. Dalling, 16 N. J. Eq. 310.

New Mexico.—Lincoln-Lucky, etc., Min. Co.
V. Hendry, 9 N. M. 149, 50 Pac. 330.

New York.— Bush v. Abrahams, 15 Daly
(N. Y.) 168, 4 N. Y. Suppl. 833, 23 N. Y. St.

82; Potter v. Pattengille, 8 Abb. Pr. N. S.

(N. Y.) 189; Morris v. Knox, 6 Abb. Pr.
(N. Y.) 328 note; Crane v. Koehler, 6 Abb.
Pr. (N. Y.) 328 note; Percy v. Seward, 6 Abb.
Pr. (N. Y.) 326 ; Blake v. Michigan Southern,
etc., R. Co., 17 How. Pr. (N. Y.) 228; Dunn
V. Mason, 7 Hill (N. Y.) 154; Wilkinson v.

Johnson, 4 Hill (N. Y.) 46; Dunning v. Au-
burn Bank, 19 Wend. (N. Y.) 23; U. S.
Bank v. Strong, 9 Wend. (N. Y.) 451; Brew-
ster V. Stewart, 3 Wend. (N. Y.) 447; Jack-
son V. Stiles, 5 Cow. (N. Y.) 282; People v.

McDonald, 1 Cow. (N. Y.) 189; Thompson v.

Shepherd, 9 Johns. (N. Y.) 262.

North Carolina.— Bryan v. Spivey, 106
N. C. 95, 11 S. E. 510; Person v. State Bank,
11 N. C. 294; Smith v. Powell, 1 N. C. 200.
South Carolina.—Worthy v. Chalk, 10 Rich.

(S. C.) 141; Planters', etc.. Bank v. Cohen, 2
Nott & M. (S. C.) 440 note; Scott v. Brown,
1 Nott &M. (S. C.) 417 note.

South Dakota.— Aultman Co. v. Ferguson,
8 S. D. 458, 66 N. W. 1081.

Tennessee.— Dews v. Eastham, 5 Yerg.
(Tenn.) 297; Reid v. Dorson, 1 Overt. (Tenn.)
396.

Texas.— Herring v. Herring, (Tex. Civ.
App. 1899) 51 S. W. 865; Spencer v. James,
10 Tex. Civ. App. 327, 31 S. W. 540, 43 S. W.
556; Mills v. Paul, (Tex. Civ. App. 1895)
30 S. W. 242; Davis i;. Dallas Nat. Bank, 7
Tex. Civ. App. 41, 26 S. W. 222; Texas, etc.,

R. Co. V. Hays, 2 Tex. App. Civ. Cas. § 390;
Morris v. Wood, 1 Tex. App. Civ. Cas. § 1311.

Virginia.— Patterson v. Eakin, 87 Va. 49,
12 S. B. 144; McRay v. Boast, 3 Rand. (Va.)
481.

West Virginia.— Beach v. Woodyard, 5
W. Va. 231.

Wisconsin.—Winninghoff v. Wittig, 64 Wis.
180, 24 N. W. 912; Washburn v. Milwaukee,
etc., R. Co., 59 Wis. 364, 18 N. W. 328; Blesch
V. Chicago, etc., R. Co., 44 Wis. 593.

United States.—Toledo, etc., R. Co. v. Con-

[I. D, 1. a]
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of the Separate Actions. The court to which application is made must have
jurisdiction of the actions sought to be consolidated."

b. Identity of Parties. To justify consolidation it is the general rule that
there must be an identity of parties, that is the parties to each action must be tJie

same, or be so interested in the controversies that all questions involved can be
determined and they be concluded by the determination.*^ And the same rule is

applicable to actions brought on demands claimed in different rights or capacities,

tinental Trust Co., 95 Fed. 497, 36 C. C. A.
155; Mercantile Trust Co. v. Missouri, etc.,

R. Co., 41 Fed. 8; Andrews v. Spear, 2 Ban.
& A. (U. S.) 602, 4 Dill. (U. S.) 470, 1 Fed.
Cas. No. 379.

Canada.— Niagara Grape Co. v. Nellis, 13
Ont. Pr. 258.

See 1 Cent. Dig. tit. "Actions," § 631.

As to the review of discretion in consolidat-

ing causes see Appeal and Erkob, 3 Cyc. 334.

17. Howe V. Cole, (Miss. 1895) 16 So. 531.

A judge specially appointed to try a cause
has no power to consolidate that cause with
another. Texas-Mexican R. Co. v. Cahill,

(Tex. Civ. App. 1893) 23 S. W. 232.

An action forbidden by statute cannot be
consolidated with one of which the court has
jurisdiction. Willard Mfg. Co. v. Tirney,

130 N. C. 611, 41 S. E. 871.

18. Alabama.—^Birmingham Flooring Mills

V. Wilder, 85 Ala. 593, 5 So. 307 ; Wilkinson
V. Black, 80 Ala. 329; Berry v. Ferguson, 58
Ala. 314.

Arkansas.— Meehan r. Watson, 65 Ark.
216, 47 S. W. 109; Adler-Goldman Commis-
sion Co. V. Bloom, 62 Ark. 616, 37 S. W. 305.

Georgia.— Hatcher v. Independence Nat.
Bank, 79 Ga. 547, 5 S. E. Ill; Hatcher v.

Chambersburg Nat. Bank, 79 Ga. 542, 5

S. E. 109; Pupke v. Meador, 72 Ga. 230;
Bentley v. Gay, 67 Ga. 667 ; Bones v. National
Exch. Bank, 67 Ga. 339; Howard v. Cham-
berlin, 64 Ga. 684; Hartman v. Columbus, 45
Ga. 96.

Illinois.— Miles r. Danforth, 37 111. 156;
Iglehart v. Chicago M. & F. Ins. Co., 35 111.

514.

Indiana.— Oldfather v. Zent, 11 Ind. App.
430, 39 N. E. 221.

Iowa.— Harwick v. Weddington, 73 Iowa
300, 34 N. W. 868.

Kentucky.— Baughman v. Louisville, etc.,

E. Co., 94 Ky. 150, 14 Ky. L. Rep. 775, 21
S. W. 757.

Mississippi.—Spratley v. Kitchens, 55 Miss.
578.

Montana.— Mason v. Germaine, 1 Mont.
263.

New Jersey.—Lee v. Kearny Tp., 42 N. J. L.

543.

New York.—American Grocery Co. v. Flint,

5 N. Y. App. Div. 263, 39 N. Y. Suppl. 153.

North Carolina.— Hartman v. Spiers, 87
N. C. 28.

Ohio.—- Goslin v. Campbell, 7 Ohio Dec.
(Reprint) 456, 3 Cine. L. Bui. 369.

Pennsylvania.— Wetherill v. Wilson, 26
Wkly. Notes Cas. (Pa.) 231; Merriheu v.

Taylor, 1 Browne (Pa.) 67 Appendix.
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South Carolina.— Scott v. Cohen, 1 Nott
& M. (S. C.) 413.

Texas.— Green v. Banks, 24 Tex. 508 ; Dre-
ben V. Russeau, (Tex. Civ. App. 1894) 26
S. W. 867. And see Crawford v. French, 25
Tex. Suppl. 436.

United States.— See Central Trust Co. v.

"Virginia, etc., Steel, etc., Co., 55 Fed. 769.
England.— Oldershaw v. Tregwell, 3 C. & P.

58, 14 E. C. L. 449 ; McGregor v. Horsfall, 6
Dowl. P. C. 338, 2 Jur. 257, 7 L. J. Exch. 71,
3 M. & W. 320; Booth v. Payne, 1 Dowl.
N. S. 348, 5 Jur. 1087, 11 L. J. Exch. 256;
Colledge v. Pike, 56 L. T. Rep. N. S. 124.

Canada.— Hebert v. Quesnel, 10 L. C. Jur.
83 ; Ryan v. Cameron, 16 Ont. Pr. 235 ; Garth
V. Banque d'Hochelega, 14 Rev. L6g. 548.

See 1 Cent. Dig. tit. "Actions," § 662 et seq.
Different plaintiffs.— The provisions of the

Ohio code apply only where the actions are
prosecuted in behalf of the same plaintiff.

Burckhardt t: Burekhardt, 36 Ohio St. 261.

Where there was but one claimant of prop-
erty taken under executions issued in the suit

of different parties the court denied an ap-
plication to consolidate interpleaders by the
sheriff in the several cases. Uhler v. Sel-

fridge, 1 Wkly. Notes Cas. (Pa.) 61.

Different defendants.— An action against
all the underwriters of an insurance policy

cannot be joined with an action against a
part of them. Isear v. Daynes, 1. N. Y. App.
Div. 557, 37 N. Y. Suppl. 474, 73 N. Y. St.

202.

Two actions for the same libel, one against

the editor and the other against the publisher,

cannot be consolidated, although the declara-

tions and pleas are the same, and substan-
tially the same questions will arise and the

same defense be interposed. Cooper v. Weed,
2 How. Pr. (N. Y.) 40. But see Percy v.

Seward, 6 Abb. Pr. (N. Y.) 326; Colledge v.

Pike, 56 L. T. Rep. N. S. 124 (actions against
the proprietors of seventeen different news-
papers, where the publication and attendant

circumstances differed in each case and con-

solidation was refused).
Actions against different sureties.— Sepa-

rate actions by a municipality against dif-

ferent sureties of its treasurer to recover sums
unaccounted for are properly consolidated.

Essex County v. Wright, 13 Ont. Pr. 474.

Actions to collect taxes.— It is proper to

refuse at the instance of interveners to con-

solidate a number of suits by the state against
" unknown owners " to collect taxes on dis-

tinct tracts of land separately assessed. Wat-
kins V. State, (Tex. Civ. App. 1901) 61 S. W.
532.
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with the result that such actions cannot be united." Where, however, the defend-

ants are different and but one common defendant is served, the latter may cause

the actions to be consolidated in a proper case, where tliere is no appearance by
the other defendants, and no intention to bring them into the case appears.^ So
if one defendant is common to all the actions which have been improperly united

at plaintifiE's instance he may dismiss as to the others, and if the actions might
have been united, the consolidation may be permitted to stand.''

e. Identity of Subjeet-Matter— (i) In U-enbral. It is not enough, however,
that the actions sought to be consolidated are between the same parties, or parties

having an identity of interest, but the causes of action, subject-matter, or ques-

tions involved must be identical or substantially so, to the end that all controver-

sies and matters of difference can be litigated and disposed of in one action.^

Keason for rule.— In Scott v. Cohen, 1

Nott & M. (S. C.) 413, the reason assigned

why actions ex contractu against several de-

fendants cannot be joined is that if they
should have been joined and are not they may
plead it in abatement.

19. Buie v. Kelly, 52 N. C. 26G, actions on
notes which originated at different times,

were due at different times, two of them due
to plaintiiT in his own right, two as guardian
of one family of children and three as the

guardian of another.
An action by a surviving partner being in

fact in his own right it may be consolidated
with an action brought against the. same de-

fendant in the individual right of the plain-

tiff. McCartney v. Hubbell, 52 Wis. 360, 9

N. W. 61.

Same evidence.— Where two cases, involv-

ing different parties and different rights, are

tried separately, although the same testimony
is used in each, the court cannot order them
consolidated, and that but one brief of evi-

dence be used on a motion for new trial in

both cases. Bones v. National Exch. Bank,
67 Ga. 339.

'20. Montreal Bank v. Ingerson, 105 Iowa
349, 75 N. W. 351.

21. Harwick d. Weddington, 73 Iowa 300,

34 N. W. 868.

22i. Alabama.—Birmingham Flooring Mills

V. Wilder, 85 Ala. 593, 5 So. 307; Berry v.

Ferguson, 58 Ala. 314.

Arkansas.—Meehan v. Watson, 65 Ark. 216,

47 S. W. 109; Adler-Goldman Commission
Co. V. Bloom, 62 Ark. 616, 37 S. W. 305.

Georgia.— Bentley v. Gay, 67 Ga. 667

;

Bones v. National Exch. Bank, 67 Ga. 339;
Howard v. Chamberlin, 64 Ga. 684; Gerding
V. Anderson, 64 Ga. 304; Hartman v. Co-

lumbus, 45 Ga. 96.

Illinois.— Iglehart v. Chicago M. & F. Ins.

Co., 35 111. 514.

New Jersey.— Den v. Fen, 9 N. J. L. 335.

New Yorh.— Mason v. Evening Star News-
paper Co., 35 Misc. (N. Y.) 77, 71 N. Y.

Siippl. 203 [affirmed in 67 N. Y. App. Div.

619, 73 N. Y. Suppl. 1140] ; Gloucester Iron-

Works V. Board of Water Com'rs, 10 N. Y.

Suppl. 168, 32 N. Y. St. 352; Crane v. Koehler,

e Abb. Pr. (N. Y.) 328 note; Kipp v. Dela-

mater, 58 How. Pr. (N. Y.) 183; Dunn v.

JIason, 7 Hill (N. Y.) 154; Wilkinson v.

Johnson, 4 Hill (N. Y.) 146; Dunning v.-

Auburn Bank, 19 Wend. (N. Y.) 23; Jackson
V. Stiles, 5 Cow. (N. Y.) 282; Woodward v.

Frost, 19 N. Y. Wkly. Dig. 125.

North Carolina.— Monroe v. Sewald, 107

N. C. 655, 12 S. E. 287; Hartman v. Spiers,

87 N. C. 28 ; Glenn v. Farmers' Bank, 70 N. C.

191; Person v. State Bank, 11 N. C. 294.

Ohio.— Corbin v. Bouve, 1 Cine. Super. Ct.

259.

Pennsylvania.— Beltzhoover Borough v.

Maple, 130 Pa. St. 335, 18 Atl. 660; Beshler's

Estate, 129 Pa. St. 268, 18 Atl. 137; Boyle v.

Grant, 18 Pa. St. 162; Prior v. Kelly, 4
Yeates (Pa.) 128; Rumsey v. Wynkoop, 1

Yeates ( Pa. ) 5 ; Merriheu v. Taylor, 1 Browne
(Pa.) 67 Appendix; Wetherill v. Wilson, 26
Wkly. Notes Cas. (Pa.) 231.

Vermont.— Brigham v. Mosseaux, 20 Vt.

517.

Virginia.— See Moorman v. Crockett, 90
Va. 185, 17 S. E. 875.

United States.— New York Mut. L. Ins. Co.

V. Hillmon, 145 U. S. 285, 12 S. Ct. 909, 36
L. ed. 706; The Burke, 4 Cliff. (U. S.) 582,

4 Fed. Cas. No. 2,159; Keep v. Indianapolis,

etc., E. Co., 3 McCrary (U. S.) 302, 10 Fed.
454.

England.— Hollingsworth v. Brodrick, 4

A. & E. 646, 1 Hurl. & W. 691, 6 N. & M. 240,

31 E. C. L. 287; Saltash v. Jackman, I

D. & L. 851, 8 Jur. 176, 13 L. J. Q. B. 105;

Booth V. Pavne, 1 Dowl. N. S. 348, 51 Jur.

1087, 11 L. J. Exch. 256; McGregor v. Hors-
fall, 6 Dowl. P. C. 329, 2 Jur. 257, 7 L. J.

Exch. 71, 3 M. & W. 320; Beardsall v.

Cheetham, E. B. & E. 243, 27 L. J. Q. B. 367,

6 Wkly. Rep. 504, 96 E. C. L. 243 ; Morley v.

Midland R. Co., 3 F. & F. 961; Syers v.

Pickersgill, 27 L. J. Exch. 5, 6 Wkly. Rep.

16; Bramble v. Knox, 18 Wkly. Rep. 72.

Canada.— Hgbert r. Quesnfil, 10 L. C. Jur.

83; Chretien v. Crowley, 5 Montreal Leg. N.
268, 2 Dorion (U. C.) 385; Watson v. Thomp-
son, 2 Montreal Leg. N. 142 ; Noyes v. Yoting,

16 Ont. Pr. 254; Ryan v. Cameron, 16 Ont. Pr.

235; Williams v. Raleigh Tp., 14 Ont. Pr. 50;
Niagara Grape Co. v. Nellis, 13 Ont. Pr. 179;
Garth i\ Banque d'Hochlega, 14 Rev. LSg.
548.

See 1 Cent. Dig. tit. "Actions, ' § 632 et seq.

Consolidation of actions ex delicto.— See
infra, I, E) 2.

[I. D. 1. e, (I)]
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(ii) Causes op Action Wbich May Be Joined. Another test of the pro-
priety of consolidation is whether the causes for which the several actions were
brought could have been joined in the same declaration or complaint. If there
could have been a joinder, a proper case for consolidation is presented.^ If
the actions are brought on separate and distinct causes of action, which might
have been joined and the plaintiff is acting strictly within his rights, the court
acting within its discretion may refuse to consolidate without plaintiff's

consent.^

d. Same Defenses or No Defense. Likewise when a consolidation is sought
by the defendant in two or more actions it must appear that the defenses to them

Actions for services.— An action for a part
of services rendered may be consolidated with
another action for the remainder of such serv-

ices for which a bill had been delivered, but
which by custom was not due at the time of

the institution of the first action. Beardsall

V. Cheetham, E. B. & E. 243, 27 L. J. Q. B.

367, 6 Wkly. Rep. 504, 96 E. C. L. 243.

Actions of ejectment for separate pieces of

property brought by the same plaintiff against

the same defendant in the same court may be

consolidated. Smith v. Smith, 80 Cal. 323, 21

Pao. 4, 22 Pac. 186, 549.

Actions to enforce municipal claims for the

same work against parts of the same lot may
be consolidated. Philadelphia v. Tyson, 9

Wkly. Notes Cas. (Pa.) 367.

Attachments for the same debt may be
united. Watson v. Thompson, 2 Montreal
Leg. N. 142.

Consolidation of judgments.— An amicable
action may be maintained to revive judg-

ments and have them consolidated. Beshler's

Estate, 129 Pa. St. 268, 18 Atl. 137.

Extent of liability.— Where the causes of

action and defense prima facie appear to be

the same, an answer to an application to con-

solidate that the position of some of the par-

ties may be different and raise different ques-

tions is insufficient, although the extent of

the consolidation must depend on the circum-

stances, especially where the questions raised

are only as to the amount of the respective

liability. Syers v. Pickersgill, 27 L. J. Exch.

5, 6 Wkly. Rep. 16.

U. S. Rev. Stat. (1878), § 921, empowers
the federal courts to consolidate pending
causes of a like nature, in which substantially

the same cases are involved, although the de-

fendants are different, and although they will

be brought into antagonism. Keep v. In-

dianapolis, etc., R. Co., 3 McCrary (U. S.)

302, 10 Fed. 454.

Several actions on a bond for the jail lim-

its may be consolidated. Leonard v. Merritt,

Draper (U. C.) 190.

Where the facts are disputed a motion to

consolidate, that the rights of the respective

parties may be adjusted so as to conform to

the facts alleged in the moving affidavits, is

properly denied. Gloucester Iron-Works v.

Board of Water Com'rs, 10 N. Y. Suppl. 168,

32 N. Y. St. 352.

23. Alabama.—Birmingham Flooring Mills

V. Wilder, 85 Ala. 593, 5 So. 307; Wilkinson

[I, D. 1, e, (II)]

V. Black, 80 Ala. 329; Berry v. Ferguson, 58
Ala. 314; Powell v. Gray, 1 Ala. 77.

California.— Smith v. Smith, 80 Cal. 323,
21 Pac. 4, 22 Pac. 186, 549.

Georgia.— 'H.a.tcher v. Independence Nat.
Bank, 79 Ga. 547, 5 S. E. Ill; Hatcher v.

Chambersburg Nat. Bank, 79 Ga. 542, 5 S. E.
109; Logan v. Mechanics' Bank, 13 Ga. 201,
58 Am. Dec. 507.

Illinois.— Miles v. Danforth, 37 111. 156.

Montana.— Mason v. Germaine, 1 Mont.
263.

New Jersey.—^Lee v. Kearny Tp., 42 N. J. L.

543.

New York.— Isear v. Daynes, 1 N. Y. App.
Div. 557, 37 N. Y. Suppl. 474, 73 N. Y. St.

202; Dunning v. Auburn Bank, 19 Wend.
(N. Y.) 23; Brewster v. Stewart, 3 Wend.
(N. Y. ) 441; Thompson v. Shepherd, 9 Johns.

(N. Y.) 262.

Ohio.— Cook V. Andrews, 36 Ohio St. 174.

Pennsylvania.— Merriheu v. Taylor, 1

Browne (Pa.) 67 Appendix.
Wisconsin.—Gross v. Milwaukee Mechanics'

Ins. Co., 92 Wis. 656, 66 N. W. 712; Biron
V. Edwards, 77 Wis. 477, 46 N. W. 813.

United States.— Wolverton v. Lacey, 30
Fed. Cas. No. 17,932, 18 Law Rep. 672.

England.—Oldershaw v. Tregwell, 3 C. & P.

58, 14 E. C. L. 449; Saltash v. Jackman, 1

D. & L. 851, 8 Jur. 176, 13 L. J. Q. B. 105;

Booth V. Payne, 1 Dowl. N. S. 348, 5 Jur.

1087, 11 L. J. Exch. 256; Cecil v. Brigges, 2

T. R. 639; Chitty PI. 221; Tidd Pr. 614.

Canada.— Commercial Bank v. Lovis, 3

U. C. L. J. 205.

See 1 Cent. Dig. tit. "Actions,'' § 632 et seq.

24. Hardin v. Kirk, 49 111. 153, 95 Am. Dec.

579; Camman v. New York Ins. Co., 1 Cai.

(N. Y.) 114; McGregor v. Horsfall, 6 Dowl.
P. C. 338, 2 Jur. 257, 7 L. J. Exch. 71, 3

M. & W. 320. In Alexandria Bank v. Young,
1 Cranch C. C. (U. S.) 458, 2 Fed. Cas. No.

857, the court refused to consolidate a num-
ber of actions of debt, which might have been

included in one action; because the actions

were properly brought under the old practice

and no general rule of court had been made on
the subject.

Actions on account and note given in part

payment.— An action on a book-account giv-

ing credit for an unpaid note cannot be con-

solidated with an action on the note. Stan-

ley V. Garrigues, 1 Wkly. Notes Cas. (Pa.)

28.
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are the same or substantially alike, or that there is no intention of interposing a

defense.^ So actions founded on distinct contracts originating in different

transactions may be consolidated, where the questions to be tried are identical, and
defendant does not deny the validity of the contracts, but sets up some matter in

discharge going to the whole of the plaintiff's demand.^*
e. Single Verdict and Judgment. There can be no actual consolidation unless

one verdict and judgment can be rendered which will be conclusive of the whole

subject-matter of the litigation."

2. In Equity. In equity the conditions authorizing consolidation differ from
those which will warrant a union of actions at law. The important inquiry is in

respect to the identity or substantial identity of the subject-matter involved or

Where a party has the right to maintain
separate actions, as upon notes due at differ-

ent times, each sued on at maturity, he will

not be compelled to consolidate. Gaulden v.

Shehee, 24 Ga. 438.

25. Arkansas.— Kahn v. Kuhn, 44 Ark.
404; Stillwell v. Bertrand, 22 Ark. 375.

Georgia.— Hatcher v. Independence Nat.
Bank, 79 6a. 547, 5 S. E. Ill; Hatcher v.

Chambersburg Nat. Bank, 79 Ga. 542, ,5 So.

109; Bentley v. Gay, 67 Ga. 667; Tarpley v.

Corputt, 65 Ga. 257; Howard v. Chamberlin,
64 Ga. 684; Wilson v. Riddle, 48 Ga. 609;
Hartman v. Columbus, 45 Ga. 96; Logan v.

Mechanics' Bank, 13 Ga. 201, 58 Am. Dec.

507.

Illinois.— Casselberry v. Forquer, 27 111.

170; Brown v. Kennicott, 30 111. App. 89.

Massachusetts.— Witherlee v. Ocean Ins.

Co., 24 Pick. (Mass.) 67.

Mississippi.— Barnett v. Ring, 55 Miss. 97.

New Jersey.— Worley v. Glentworth, 10

N. J. L. 241 ; Den v. Fen, 9 N. J. L. 335.

New York.— Mason v. Evening Star News-
paper Co., 35 Misc. (N. Y.) 77, 71 N. Y.

Suppl. 203 [affirmed in 67 N. Y. App. Div.

619, 73 N. Y. Suppl. 1140] ; Sire v. Kneuper,

3 N. Y. Suppl. 533, 19 N. Y. St. 43, 15 N. Y.

Civ. Proc. 434; Morris v. Knox, 6 Abb. Pr.

(N. Y.) 328 note; Dunning v. Auburn Bank,

19 Wend. (N. Y.) 23; Jackson v. Stiles, 5

Cow. (N. Y.) 282; People v. McDonald, 1

Cow. (N. Y.) 189; Thompson v. Shepherd, 9

Johns. (N. Y.) 262.

North Carolina.— Person v. State Bank, 11

N. C. 294.

Ohio.— See Goslin v. Campbell, 7 Ohio Dec.

(Reprint) 456, 3 Cine. L. Bui. 369.

Pennsylvania.— Wetherill v. Wilson, 26

Wkly. Notes Cas. (Pa.) 231.

Tennessee.—^Reid v. Dodson, 1 Overt. (Tenn.)

396.

West Virginia.— Fisher v. Charleston, 17

W. Va. 628.

England.— Syers v. Piekersgill, 27 L. J.

Exch. 5, 6 Wkly. Rep. 16; Colledge v. Pike,

56 L. T. Rep. N. S. 124.

See 1 Cent. Dig. tit. "Actions," § 665 et

seq.

Action on promissory notes.— The court

will not consolidate two actions brought
against the same person by the same plain-

tiffs upon promissory notes drawn at differ-

ent dates and payable at different times,*

where it does not appear that the defense is

the same in each. Worley v. Glentworth, 10
N. J. L. 241.

Defense not intended.— Actions based on
different transactions in which no defense is

intended may be consolidated to avoid the
expense of entering up several judgments.
Wilkinson v. Johnson, 4 Hill (N. Y.) 46.

Ejectment.— In Martin v. Reynolds, 9

Dana (Ky.) 328, it was held that the effect

of an agreement to consolidate actions of

ejectment was that all the tenants in pos-
session should defend together and alike.

Mandamus proceedings to enforce the pay-
ment of several judgments rendered at differ-

ent times may be consolidated where there is

but one. and the same defense to each of the
causes. Fisher v. Charleston, 17 W. Va. 628.

Priority of possession of land.— Where the
only question involved in actions of ejectment
is priority of possession, they may be con-
solidated. Lincoln-Lucky, etc., Min. Co. v.

Hendry, 9 N. M. 149, 50 Pac. 330.
The common-law rule of practice in Great

Britain, where a special pleading is allowed,
is that when the same plea may be pleaded
and the same judgment given on all the
counts, or when the courts are of the same
nature and the same judgment may be given
on all, although the pleas may be different,

the several actions may be consolidated. Lo-
gan V. Mechanics' Bank, 13 Ga. 201, 58 Am.
Dec. 507.

2^6. Wilkinson v. Johnson, 4 Hill (N. Y.)
46.

27. Arkansas.— Adler-Goldman Commis-
sion Co. V. Bloom, 62 Ark. 616, 37 S. W. 305.

Georgia.—Bentley v. Gay, 67 Ga. 667 ; How-
ard V. Chamberlin, 64 Ga. 684; Logan v. Me-
chanics' Bank, 13 Ga. 201, 58 Am. Dec. 507.

Illinois.— Imperial F. Ins. Co. v. Gunning,
81 ni. 236.

Mississippi.— Spratley v. Kitchens, 55
Miss. 578.

New Jersey.— Conover v. Conover, 1 N. J.

Eq. 403.

Texas.— Green v. Banks, 24 Tex. 508.
See 1 Cent. Dig. tit. "Actions," § 662 et

seq.

Where the relief sought is different, con-
solidation of the actions should be refused.
Ryan v. Cameron, 16 Ont. Pr. 235.

[I. D, 2]
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tlie object sought to be attained, and the aim is to bring in all the parties in
interest and consolidate suits without special regard to the identity of parties.

This a court of equity can do, because of its power to make appropriate orders
or decrees, according to each party exact justice.^ But as a rule consolidation
will not be ordered in equity where the subject-matter is not the same although
the parties are identical ;

^' nor where the subject-matter as well as the parties
are dififerent,^ the questions presented are confused,^' or conflicting objects are
sought to be accomplished.^ Under certain circumstances, however, and when

28. California.— Bixby v. Bent, 59 Cal.
522.

District of Columbia.— Butler v. Strong, 3

App. Cas. (D. C.) 80; Hamilton v. Clarke,
3 Mackey (D. C.) 428.

Illinois.— Russell v. Chicago Trust, etc..

Bank, 139 111. 538, 29 N. E. 37, 17 L. E. A.
345; Imperial F. Ins. Co. v. Gunning, 81 111.

236; Thielman v. Carr, 75 111. 385; Schnell
V. Clements, 73 111. 613; India Rubber Co. v.

Smith, 75 111. App. 222; Woodburn v. Wood-
burn, 23 III. App. 289.

Iowa.—• P. Cox Shoe Co. v. Adams, 105
Iowa 402, 75 N. W. 316.

Kentucky.— Tharp v. Cotton, 7 B. Mon.
(Ky.) 636; Biggs v. Kouns, 7 Dana (Ky.)
405; Johnson v. Beauchamp, 5 Dana (Ky.

)

70: Taylor v. Watkins, 7 J. J. Marsh. (Ky.)
364.

New Hampshire.—- Benton v. Barnet, 59
N. H. 249.

New Jersey.— Burnham v. Dalling, 16 N. J.

Eq. 310.

New York.— Wing v. Huntington, Seld.

Notes (N. Y.) 210.

Ohio.— Hewlett v. Martin, 3 Ohio Dec. (Re-
print) 113, 3 Wkly. Gaz. 266.

Texas.— Moore v. Francis, 17 Tex. 28.

Virginia.— Moorman v. Crockett, 90 Va.
185, 17 S. E. 875; Patterson v. Eakin, 87 Va.
49, 12 S. E. 144.

Wisconsin.— Biron i: Edwards, 77 Wis.
477, 46 N. W. 813.

United States.— Deering v. Winona Har-
vester Works, 24 Fed. 90.

See 1 Cent. Dig. tit. "Actions," § 637.

Illustrations.— Thus, although the parties

are different, a court of equity may consoli-

date where the cause of action is single (Im-
perial F. Ins. Co. V. Gunning, 81 111. 236),
joint (Taylor v. Watkins, 7 J. J. Marsh.
(Ky. ) 363), or to avoid decrees which may
clash (McConnico v. Moseley, 4 Call (Va.)

360 ) . This principle has been applied to an
action on a note and one to foreclose a mort-
gage securing it (Howlett v. Martin, 3 Ohio
Dec. (Reprint) 113, 3 Wkly. Gaz. 266) ; two
actions to foreclose a trust deed, although a
defendant in one is alone personally liable on
the claim in that action (Johnston v. Tuling
Mfg. Co., (Tex. Civ. App. 1894) 24 S. W.
996) ; an action to partition land and an ac-

tion by one party thereto against the others

to enforce a trust on the lan<l (Bixby v.

Bent, 59 Cal. 522) ; actions for infringements
of different patents used in one machine
(Deering v. Winona Harvester Works, 24 Fed.

[I, D, 2]

90) ; a bill by an executor to have a will con-
strued as to his authority to sell real, estate,
and a bill by the devisees praying for the
appointment of trustees to sell the same
property and distribute the proceeds (Ham-
ilton V. Clarke, 3 Mackey (D. C.) 428) ; bills

by executors of two testators who devised to
the same persons, whose rights under both
wills were the same (Conover u. Conover, 1

N. J. Eq. 403 ) ; suits between an executor and
different legatees (Johnson v. Beauchamp, 5
Dana (Ky.) 70) ; and a suit by a beneficiary
against a trustee and one by a legatee against
the same person as executor for claims de-

mandable out of the same fund and involv-
ing the settlement of the same transaction
and the distribution of the same estate (Moor-
man V. Crockett, 90 Va. 185, 17 S. E. 875).

Intervention— Consolidation after decree.— Where during the pendency of several suits
in equity to which the parties were different,

strangers filed petitions to intervene, the ap-
pellate court reversed a decree in the orig-

inal suits and remitted the causes to the
court with directions to consolidate them.
Butler i-. Strong, 3 App. Cas. (D. C.) 80.

2'9. Actions to foreclose mortgages against
different pieces of property cannot be con-
solidated, although the parties are the same.
Lockwood r. Fox, 8 Daly (N. Y.) 127; Sel-

kirk f. Wood, 9 N. Y. Civ. Proc. 141; Beeh
V. Ruggles, 6 Abb. N. Cas. (N. Y.) 69; Kipp
V. Delamater, 58 How. Pr. (N. Y.) 183.

30. An action of partition cannot be con-
solidated with a like action, the subject-

matter of which is situated in another county
and one or more of the parties to which are
not parties to or interested in the other ac-

tion. Mayor v. Coffin, 90 N. Y. 312, 11 Abb.
N. Cas. (N. Y.) 367, 64 How. Pr. (N. Y.)
230.

Actions of partition in which the plaintiffs

and defendants are not identical cannot be
consolidated. Wooster v. Case, 12 N. Y.
Suppl. 769. 34 N. Y. St. 577.

31. A court of equity will refuse to con-

solidate where the interests involved pertain
to separate and distinct parties, and the ques-

tions are presented in such a confused and
unsatisfactory condition as to require the
court to separate the several matters at is-

sue and to consider them in their respective

relations to the several causes. Central Trust
Co. V. Virginia, etc.. Steel, etc., Co., 55 Fed.
769.

33. Day v. Postal Tel. Co., 66 Md. 354, 7

Atl. 608.
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feasible, the court may consolidate cases having difEerent parties and involving

different rights.'^

3. At Law and in Equity— a. In General. Although there are exceptions to

it,** it is the general rule that except by consent of the parties, actions at law and
suits in equity cannot be consolidated.*

b. Transference to Equity. Under some circumstances, however, an action

at law may be transferred to a court of equity and there consolidated with an
equitable action pending therein.*'

E. Conditions Dependent on Nature or Status of Actions— l. Dohble
Actions. Double actions for the same thing cannot be consolidated.'''

2. Actions ex Delicto. In the absence of express statutory authority actions

33. Thielman v. Carr, 75 111. 385; Tharp
V. Cotton, 7 B. Men. (Ky.) 636; Biggs n.

Kouns, 7 Dana (Ky.) 405.

Actions to foreclose mortgages to secure

notes held by different persons may be con-

solidated and separate judgments entered.

Benton v. Barnet, 59 N. H. 249.

Lien suits against several lots comprising
a block may be consolidated. Beltzhoover v.

Maple, 130 Pa. St. 335, 18 Atl. 650.

Partnership accounting and proceedings to

reach assets.— Where all interested persons
are made parties, two suits to settle partner-

ship accounts and .to determine the rigihts of

claimants, and proceedings to reach distinct

interests in different portions of the assets

may be consolidated for trial. Wing v. Hunt-
ington, Seld. Notes (N. Y.) 210.

Preservation of priorities.— Where sev-

eral creditors' bills are pending, and the

same property is sought to be subjected, or

where in either of such proceedings a re-

ceiver is appointed of property which is the

subject of the other proceedings, the court

should in proper cases order that the same
be consolidated, preserving the priorities ac-

quired by the superior diligence of the various

litigants. Monroe v. Lewald, 107 N. C. 655,

12 S. E. 287.

Suits to enforce trust deeds by the same
parties may be consolidated, although differ-

ent premises are affected and the trustees are

not the same. Brown v. Kennicott, 30 111.

App. 89, further holding that the debts could

not be consolidated and a sale of the whole

premises directed to pay the entire amount.

The Minnesota lien law of 1889, contem-

plates one action in which all claims against

the same property shall finally be consoli-

dated and disposed of. Miller v. Condit, 52

Minn. 455, 55 N. W. 47.

34. A replevin and an injunction against

it setting up an equitable agreement as to

the property may be consolidated. Corbin

V. Bouve, 1 Cine. Super. Ct. 259.

Attachment and bill to subject land to

vendor's lien.— A bill by the assignee of a

purchase-money note to subject the land for

which the note was given to the assignor to

a vendor's lien may be consolidated with at-

taichment proceedings by a third person to

reach the interest of the vendor and vendee

in the land, and a pro rata disposition made

of the proceeds. Thomas v. Wyatt, 5 B. Mon.
(Ky.) 132.

35. Arkansas.— Robinson v. United Trust,
(Ark. 1903) 72 S. W. 992.

Georgia.— Rosser v. Cheney, 64 Ga. 564.

Kentucky.— Estes v. Mcintosh, 9 Ky. L.

Rep. 980, 7 S. W. 912.

Michigan.— McGraw v. Dole, 63 Mich. 1,

29 N. W. 477.

Texas.— Raymond v. Cook, 31 Tex. 373.

See 1 Cent. Dig. tit. "Actions," § 639.

Attachment and creditor's bill.— An action

in which property is attached and placed in

the hands of a receiver, and a creditor's bill

seeking to subject the property to the lien

of a judgment cannot be consolidated. Goslin
V. Campbell, 7 Ohio Dec. (Reprint) 456, 3

Cine. L. Bui. 369.

86. Stone v. Cromie, 87 Ky. 173, 10 Ky. L.

Rep. 19, 7 S. W. 920.

Contra.—A suit will not be transferred to
chancery that it may be consolidated with a
suit there pending. Frick v. Moyer, 6 Ont.
Pr. 245.

Action against executor and accounting by
him.— An action by beneficiaries against the
executor of a trustee to recover the amounts
due them when consolidated with an action
by the executor to settle the accounts of his

testator may be transferred to equity. Drye
V. Grundy, 18 Ky. L. Rep. 13, 35 S. W.
119.

Partnership affairs.— An action by a sur-

viving partner to wind up a partnership,
pending in one part of the chancery division,

may be transferred to another part in which
an action is pending to determine among
other things whether certain real estate of

the deceased partner had become assets of
the firm. Davis v. Davis, 48 L. J. Ch. 40.

Same questions involved.— Where an ac-

tion at law and a suit in equity involved the
same questions, the court sitting in equity
may consolidate them, try the consolidated
case, and adjudicate the rights of all the
parties. Evans v. McConnell, 99 Iowa 326,
63 N. W. 570, 68 N. W. 790.

37. Jamison v. Burlington, etc., R. Co., 78
Iowa 562, 43 N. W. 529, where there was an
attempt to consolidate condemnation proceed-
ings and an action to recover interest on the

award which pending an appeal had been de
posited.

[I, E, 21
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ex delicto should not be consolidated;'^ and the reason for this. is said to be that
each of the several defendants is separately liable.^'

3. Pending and Subsequently Accruing Actions. Some of the cases seem to
hold that it is necessary that the actions should have been instituted at the same
time;^ but although the specific decisions on the subject are meager, there
appears to be no good reason why a consolidation may not be ordered, although
the cause on which the second action is founded had not accrued at the time the
first suit was commenced.^^

4. Actions Pending in Different Courts. By statute or the inherent power of
a court of superior jurisdiction it may remove to itself an action pending in an
inferior court and consolidate it with an action pending therein.*^ And a case on
appeal from a justice of the peace in which there is a right to a trial de novo
may be consolidated with an action pending in the appellate court.^

5. Cross-Actions. Cross-actions cannot be consolidated, one reason assigned

38. Mitchell v. Smith, 4 Md. 403; Scott
v. Cohen, 1 Nott & M. (S. C.) 413.

Actions of replevin cannot be consolidated

even though the parties are the same where
the questions in controversy and the sureties

on forthcoming bonds are different. Spratley

V. Kitchens, 55 Miss. 578.

In New York separate actions for damages
to person and property respectively growing
out of the same transaction may, under sec-

tion 817 of the code, be consolidated. Mc-
Andrew v. Lake Shore, etc., E. Co., 70 Hun
(N. Y.) 46, 23 N. Y. Suppl. 1074, 53 N. Y. St.

436; Rosenberg v. Staten Island E. Co., 14

N. Y. Suppl. 476, 38 N. Y. St. 106. So in

New Jersey generally, under rule of supreme
court since 1888.

Actions for injuries to husband and wife

by same act.— An action by a husband for

an injury to himself may be consolidated with
a separate action by him and his wife for an
injury to the latter at the same time and
place. Morley v. Midland R. Co., 3 F. & F.

961; Noyea v. Young, 16 Ont. Pr. 254 [dis-

tinguishing Westbrook v. Australian Royal
Mail Steam Nav. Co., 14 C. B. 113, 2 C. L. R.

694, 23 L. J. C. P. N. S. 42, 78 E. C. L. 113;

Williams v. Raleigh Tp., 14 unt. Pr. 50];
Smurthwaite v. Hannay, 10 Times L. Rep.

649.

Penal actions by the same plaintiff against

the same defendant for different violations

of statute may be consolidated. Bramble v.

Knox, 18 Wkly. Rep. 72.

39. Scott V. Cohen, 1 Nott & M. (S. C.)

413.

40. Lee v. Kearny Tp., 42 N. J. L. 543;

Thompson v. Shepherd, 9 Johns. (N. Y.) 262;

Cecil V. Brigges, 2 T. R. 639. And see Miles

V. Danforth, 37 111. 156; 1 Tidd Pr. 614.

41. Dunning v. Auburn Bank, 19 Wend.
(N. Y.) 23.

Assignment pending proceedings.— Under
a statute providing that no action shall

abate by the transfer of any interest therein

during its pendency, a proceeding to condemn

real property may be consolidate with an

amended petition setting up the facts filed

by a purchaser from the plaintiffs in the

[I. E. 2]

original proceeding. Forney v. Ralls, 30
Iowa 559.

New action after remand on appeal.

—

Where on affirmance of a judgment establish-

ing a, lien of a subcontractor against the
owner of a building the cause is remanded
because the principal contractor was not a
party and another action begun in which
the contractor was made a party, the two ac-

tions may be consolidated. Price v. Sanford,
112 N. C. 660, 16 S. E. 850; Lookout Lum-
ber Co. V. Sanford, 112 N. C. 655, 16 S. E.
849.

42. Curley v. F. & M. Schaefer Brewing
Co., 35 Misc. (N. Y.) 131, 71 N. Y. Suppl.

318; Boyd v. Stewart, 24 N. Y. Suppl. 830,

30 Abb. N. Cas. (N. Y.) 127; Carter v. Sully,

19 N. Y. Suppl. 244, 28 Abb. N. Cas. (N. Y.)

130; Dupignac v. Dupignac, 12 N. Y. Civ.

Proc. 351; Dupignac t. Van Buskirk, 18 Abb.
N. Cas. (N. Y.) 204; Soloman v. Belden, 12

Abb. N. Cas. (N. Y.) 58; Percy v. Seward,
6 Abb. Pr. (N. Y.) 326. And see supra,

I, C, 1.

In England actions may be transferred

from an inferior court to a superior court and
consolidated with a like action there pending.

The Bjorn, 5 Aspin. 212 note, 9 P. D. 36 note;

The Cosmopolitan, 5 Aspin. 212 note, 9 P. D.

35 note; The Never Despair, 5 Aspin. 211,

53 L. J. P. 30, 50 L. T. Rep. N. S. 369, 9

P. D. 34, 32 Wkly. Rep. 599.

In Canada a superior court of one district

has no power to direct the transmission of

the record of a cause pending therein to an-

other district to be joined to the record of

a cause there pending. Cie. du Chemin, etc.

V. MacFarlane, 7 Montreal Super. Ct. 272.

The same conditions must exist as would
authorize a consolidation were both actions

pending in the superior court. Isear v.

Daynes, 1 N. Y. App. Div. 557, 37 N. Y.

Suppl. 474, 73 N. Y. ^' 202.

43. Tommey v. Finney, 45 Ga. 155 ; Browne
V. Hickie, 68 Iowa 330, 27 N. W. 276.

tinder such circumstances a change of venue

may be had for a trial of the consolidated

cause. Browne v. Hickie, 68 Iowa 330, 27

N. W. 276.
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therefor being that originally they could not have been joined in one
action."

6. Writs of Scire Facias. Writs of scire facias to revive several executions

by the same parties plaintiff and defendant are not the subject of consolidation.^

7. Actions Removed to Federal Courts. Where an action removed from a
state court to a federal court is between the same parties as those to an action

already pending in the latter court it may be consolidated with the latter when
the object of both actions is the same.**'

8. Appealed Cases. Cases on appeal, error, or certiorari may be consolidated

at any stage of the proceedings in the appellate court when that course appears
to be the most convenient, expeditious, or inexpensive to the parties,*' unless the
actions were brought on distinct causes of action ;

^ and it is not a valid objection

to such consolidation that the judgments would have to be certified to different

and distinct lower courts.*'

F. Modes of Consolidation— 1. By Order. It may be stated generally

that the usual mode of actual consolidation is by an order of the court made on
the application of a party or by agreement.'"

44. Woodburn v. Woodburn, 23 111. App.
289; Harris v. Sweetland, 48 Mich. 110, 11

N. W. 830; State v. Hannibal, etc., R. Co.,

89 Mo. 571, 1 S. W. 123; Winninghoff v.

Wittif, 64 Wis. 180, 24 N. W. 912.

Agreement to consolidate cross-actions.—
Where plaintiff and defendant agreed that
their cross-actions of assumpsit and attach-

ment, involving different issues, should be
consolidated and tried by one jury, such
agreement was held unauthorized by common
law or statute, and the supreme court would
not review the proceeding on writ of error.

Harris v. Sweetland, 48 Mich. 110, 11 N. W.
830.

Where cross-actions are pending in differ-

ent courts and one is transferred to the court

wherein the other is pending the court hav-

ing control of both actions may order their

consolidation. McGawley v. Gannon, 11 Rob.
(La.) 164.

45. Mickle v. Brewer, 8 N. J. L. 85.

46. Wabash, etc., E. Co. v. Central Trust

Co., 23 Fed. 513.

47. Alahwma.— Wilkinson v. Black, 80 Ala.

329; Berry v. Ferguson, 58 Ala. 314; Cooper
V. Maddan, 6 Ala. 431.

Arkansas.— Gregory v. Williams, 24 Ark.

177.

Indiana.— Turner v. Simpson, 12 Ind. 413;

Oldfather v. Zent, 11 Ind. App. 430, 39 N. E.

221.

Michigan.— Wisner -u. Mabley, 70 Mich.

271, 38 N. W. 262.

Mississippi.— Ammons v. Whitehead, 31

Miss. 99.

New Hampshire.— Rollins v. Robinson, 35

N. H. 381.

Ohio.— Newberry v. Alexander, 44 Ohio St.

346, 7 N. E. 446; Goodwin v. Van Wert
County Com'rs, 41 Ohio St. 399.

Tennessee.— Dews v. Eastham, 5 Yerg.

(Tenn.) 297.

Wisconsin.— Washburn v. Milwaukee, etc.,

R. Co., 59 Wis. 364, 18 N. W. 328.

England.— mMing v. Denyssen, 12 App.

Cas. 107, 57 L. T. Rep. N. S. 885.

See 1 Cent. Dig. tit. "Actions," § 060.

Appeals from a commissioner in insolvency
severally entered by the plaintiff and prin-

cipal debtor at the trial term may be con-

solidated and each tried upon the evidence
applicable to the particular case. Rollins

i;. Robinson, 35 N. H. 381.

Consolidation of action on appeal with ac-

tion pending in appellate court see supra,

I, E, 4.

Separate judgments in a case against sev-

eral parties having been appealed from at

different times, a consolidation in the appel-

late court is proper. Newberry v. Alexander,
44 Ohio St. 346, 7 N. E. 446.

Under Wis. Rev. Stat. § 2792, an action on
a note brought in the circuit court may be
consolidated with a like action on appeal to
the same court in which a trial de novo is to

be had. Lauterbach v. Netzo, 111 Wis. 326,

87 N. W. 229.

Where a decree appealed from does not pur-

port to be in both actions they cannot be
heard together on appeal. Tharpe v. Dun-
lap, 4 Heisk. (Tenn.) 674, where the entry

in the suit recited " that the cause came on
for hearing on the bill and exhibits, answer,
the record in another case against defendant
and others, and upon consolidation thereof,

it was ordered," etc.

Where a single demand is split and sepa-

rate suits brought to give jurisdiction to a
justice, they may be consolidated on appeal
and dismissed. Gregory v. Williams, 24 Ark.
177. Where a cause of action cognizable in

a superior court is split so as to give juris-

diction of several suits to a justice on appeal
to that court it cannot consolidate such suits

and thus acquire jurisdiction. Jarrett v.

Self, 90 N. C. 478.

48. Wallace v. Eldredge, 27 Cal. 498.

49. Wipff V. Heder, (Tex. Civ. App. 1897)
41 S. W. 164.

50. Collier v. Hunter, 27 Ark. 74; Lee v.

Kearny Tp., 42 N. J. L. 543.

An order taken to sell perishable property
which was levied upon under two attach-

[I. F. 1]
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2. By Certiorari. A reviewing court cannot by certiorari consolidate suits so

as to bring them within its appellate jurisdiction.^'

3. By Act of Parties. However, althougli no order of consolidation is made
there may be such action by the parties or the circumstances may be such that a
virtual consolidation will be deemed to have taken place, as where one answer is

made to both bills,^^ or where the parties consent '^ or agree to try two actions

together without an order, in which case the court may regard them as if con-
solidated regularly by order.^

G. Partial Consolidation. There are also decisions to the effect that sev-

eral pending actions on similar instruments may be consolidated so as to reduce
the whole number to be tried.^'

H. Quasi-Consolidatlon— l. in General. The term " consolidation rule " ^

is, although improperly used, applicable to several methods of procedure ; one to

consolidate actions or demands into one where the same plaintiff has several

claims against the same defendant, all complete at the same time, or at least before
he has issued any writ ;^'' and another is commonly smployed to consolidate pend-
ing actions on tiie same instrument against several defendants and is in substance

a direction that all the causes abide the event and final determination of the one
selected as a test case, and that the judgment therein shall be entered in all tlie

other causes.^

ments between the same parties will not oper-

ate as a consolidation of the cases. Epstein
V. Levenson, 79 Ga. 718, 4 S. E. 328.

An order transferring an action at law to

the chancery court to be there heard to-

gether is in effect an order of consolidation.

Stone V. Cromie, 87 Ky. 173, 10 Ky. L. Rep.

19, 7 S. W. 920.

Nunc pro tunc.— An order of consolidation

may be entered nunc 'pro tunc. Bentley v.

Gay, 67 Ga. 667.

•SI. Galveston, etc., E. Co. v. Ware, 2 Tex.

App. Civ. Cas. § 357.

Causes originating before a justice may be

consolidated in the reviewing court on cer-

tiorari. Berry v. Ferguson, 58 Ala. 314.

52. Rodgers v. Dibrell, 6 Lea (Tenn.) 69.

53. Rosenthal v. Ives, 2 Ida. 244, 12 Pac.

904.

Actions referred by several rules to sepa-

rate referees may by an agreement of the

parties be consolidated in a single report

signed by all the referees. Brown v. Scott, 1

Dall. (Pa.) 145, 1 L. ed. 74.

54. Walker v. Conn, 112 Ga. 314, 37 S. E.

403; Howard r. Gregory, 79 Ga. 617, 4 S. E.

881; Jones v. Witousek, 114 Iowa 14, 86

N. W. 59. See Morgan v. Billings, 3 Ala.

172 (wherein several defaults for non-pay-

ment of money on distinct executions were

embraced in the same motion for the penalty

to pay over money collected on the execution,

and in which it was said that the court would
consider that there had been a consolidation

of actions by consent especially after a ver-

dict without objection) ; Burt v. Wiggles-

worth, 117 Mass. 302 (holding that several

petitions against different owners of land,

taken under Mass. Stat. ( 1873 ) , c. 189, § 2, for

the public use, may, within the discretion of

the presiding judge, be tried together, in ac-

cordance with a previous oral agreement of

[I, F, 2]

the parties); Eagles v. Hook, 22 Gratt. (Va.)
510.

And see, generally, Tbial.
55. Prior v. Kelly, 4 Yeates (Pa.) 128

( five suits on bonds between the same parties,

wherein " the court having consulted the bar,
who differed in their ideas on the subject,"

directed four of the suits to be consolidated
into two, making in the whole three suits) ;

Rumsey v. Wynkoop, 1 Yeates ( Pa. ) 5 ( where
there being no opposition seven suits on pro-

tested bills drawn by the defendant to differ-

ent persons were consolidated into three

guits )

.

56. The consolidation rule is an order of

court requiring the plaintiff to join in one
suit several causes of action against the same
defendant, which may be so joined consist-

ently with the rules of pleading, but upon
which he has brought distinct suits. Bouvier
L. Diet. It is said to have been introduced

for the stay of proceedings in actions against

several writers on the same policy of insur-

ance. Lee V. Kearny Tp., 42 N. J. L. 543.

57. Lee v. Kearny Tp., 42 N. J. L. 543;

3 Chitty Pr. 642.

58. Lee v. Kearny Tp., 42 N. J. L. 543;

Den II. Smith, 9 N. J. L. 335; Jackson v.

Stiles, 5 Cow. (N. Y.) 282; Jackson
V. Shauber, 4 Cow. (N. Y.) 78; Thompson \i.

Shepherd, 9 Johns. (N. Y.) 262; Camman v.

New York Ins. Co., 1 Cai. (N. Y.) 114, Col.

& Cas. (N. Y.) 187; Andrews v,. Spear, 2 Ban.

& A. (U. S.) 602, 4 Dill. (U. S.) 470, 1 Fed.

Cas. No. 379. And see New York Mut. L. Ins.

Co. V. Hillmon, 145 U. S. 285, 36 L. ed. 706;

Anderson v. Boynton, IC Q. B. 308, 7 D. & L.

25, 14 Jur. 14, 19 L. J. Q. B. 42, 66 E. C. L.

308; Anderson «. Towgood, 1 Q. B. 245, 41

E. C. L. 522; Hollingsworth v. Brodrick, 4

A. & E. 646, 1 Hurl. & W. 691, 6 N. & M.
240, 31 E. C. L. 287; Doyle v. Douglas, 4
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2. Necessity of Consent. It seems, however, that the consent of tlie parties ia

necessary to effect a consolidation.''

3. Terms and Conditions. In granting the rule it is usual to stay the proceed-
ings in all the actions but the one to be tried and to make such terms and cou»
ditions as will effectuate its object.""

B. & Ad. 544, 24 E. C. L. 240; Hodson v.
Richardson, 3 Burr. 1477; Lewis v. Barkes,
4 C. B. N. S. 330, 4 Jur. N. S. 663, 27
L. J. C. P. 247, 6 Wkly. Rep. 652, 93 E. C. L.
330; Amos v. Chadwick, 9 Ch. D. 459, 47
L. J. Ch. 871, 39 L. T. Rep. N. S. 50, 26 Wkly.
Rep. 840; Pullen v. Parry [cited in note to
Cunnack v. Gundry, 1 Chit. 709, 711, 18
E. C. L. 387] ; Bennett v. Bury, 5 C. P. D.
339, 49 L. J. C. P. 411, 42 L. T. Rep. N. S.

480; Sharp i'. Lethbridge, 6 Jur. 399, 43
E. C. L. 29, 11 L. J. C. P. 189, 4 M. & G. 37,

4 Scott N. R. 722; Syers v. Pickersgill, 27
L. J. Exch. 5, 6 Wkly. Rep. 16; Bartlett v.

Bartlett, 11 L. J. C. P. 223, 43 E. C. L. 145,
4 M. & 6. 269, 4 Scott N. R. 779; Vaughan
Road Co. V. Fisher, 14 Ont. Pr. 340; Niagara
Grape Co. v. Nellis, 13 Ont. Pr. 179; Taylor
V. Bradford, 9 Ont. Pr. 350 ; 3 Chitty Pr. 642.

See also Clason v. Church, 1 Johns. Cas.
(N". Y.) 29, Col. Cas. (N. Y.) 68, where it

is said that the consolidation rule in New
York is the same as the English rule. In
Viele V. Germania Ins. Co., 26 Iowa 9, 96
Am. Dec. 83, the supreme court by a divided
opinion aflBrmed a decision that separate ac-

tions against different insurance companies
for proportions of a loss for which they each
were liable under the policy, and in which
the evidence and defense was the same, might
be consolidated, so that all should abide the

result in one to be tried. In Cunnack
V. Gundry, 1 Chit. 709, 18 E. C. L. 386, the

declaration contained ninety-eight counts on
as many promissory notes for one pound each,

and the court refused to consolidate into one

count but pronounced a rule for striking out

all the counts but one, and giving the other

notes in evidence, under that count, upon an
account stated. In Westbrook v. Australian

Royal Mail Steam Nav. Co., 14 C. B. 113, 2

C. L. R. 694, 23 L. J. C. P. 42, 78 E. C. L.

113, the court refused to stay the proceedings

in seven or eight separate actions brought by
diflFerent plaintiffs for personal inconveniences

and injury, although the defendant offered

to be bound in each by the verdict In one.

Assessment of separate damages.— Where
the pleadings by plaintiff against different

defendants and the main issue are identical,

but if a cause of action is made out separate

damages must be assessed on motion to con-

solidate, one of the actions may be ordered

to be tried as a test case, and proceedings in

the others stayed. Vaughan Road Co. v.

Fisher, 14 Ont. Pr. 340.

For the form of a consolidation rule see

Jackson v. Stiles, 5 Cow. (N. Y.) 282.

59. Lee v. Kearny Tp., 42 N. J. L. 543;

Anderson v. Boynton, 13 Q. B. 308, 7 D. & L.

25, 14 Jur. 14, 19 L. J. Q. B. 42, 66 E. C. L.

308; Sharp v. Lethbridge, 6 Jur. 399, 43
E. C. L. 29, 11 L. J. C. P. 189, 4 M. & G. 37,
4 Scott N. R. 722. In Hollingsworth v.

Brodrick, 4 A. & E. 646, 1 Hurl. & N. 691,
6 N. & M. 240, 31 E. C. L. 287, a consolida-
tion rule issued at the instance of the de-

fendant in one action against the objection of
the plaintiff.

Consent of plaintiff.— Where several ac-
tions upon the same instrument are brought
against different defendants, the court with-
out the plaintiff's consent will not make a
consolidation rule upon the terms that both
plaintiffs and defendants shall be bound in
all the actions by the event of one. Doyle v.

Anderson, 1 A. & E. 635, 4 N. & M. 873, 28
E. C. L. 300.

60. Vaughan Road Co. v. Fisher, 14 Ont.
Pr. 340. In Bartlett v. Bartlett, 11 L. J.

C. P. 223, 4 M. & G. 269, 4 Scott N. R. 779,
43 E. C. L. 145, actions by an assignee sev-
erally against the principal and his sureties,

an order was made that the proceedings in
all the actions should be stayed upon cer-

tain payments and that if such payments were
not made the first action should be proceeded
with and the defendants in the other two ac-

tions should be bound by the result of the
first. In Anderson v. Towgood, 1 Q. B. 245,
41 E. C. L. 522, actions against two obligors
of a joint and several bond, it v:as ordered
on defendants' motion that the plaintiff pro-
ceed in whichever of the actions he should
select, the proceedings in the other to be
stayed until the first was tried and that the
defendant should undertake to be bound by
the event of the first action tried, but that
plaintiff after such trial should lie at liberty
to proceed in the others. In Lewis v. Barkes,
4 C. B. N. S. 330, 4 Jur. N. S. G63, 27 L. J.

C. P. 247, 6 Wkly. Rep. 652, 93 E. C. L. 330,
actions against several persons on mutual
insurance policies were consolidated upon
terms that the defendants would admit the
amount for which they would be respectively
liable, if their liability should be established,
and should consent if necessary to a refer-

ence to settle the amount. In Sharp v. Leth-
bridge, 6 Jur. 399, 43 E. C. L. 29, 11 L. J.
C. P. 189, 4 M. & G. 37, 4 Scott N. R.
722, where the proceedings in all actions but
one were stayed on defendant's consent to
be bound by the verdict in one, provided that
the verdict was satisfactory to the trial court

;

and the plaintiff was given liberty to open
the order after plea, on the ground that the
issue would not decide the merits in the other
action.

Provision may be made for other proceeding
in case the test action does not satisfactorily
dispose of all the questions involved. Ben-

[I. H, 3]
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4. Stay of Proceedings. In this form of procedure all the actions but the one
selected to be tried are stayed until the determination of that case."

5. Necessity of Proper Trial and Verdict. The trial of one action as a test

case contemplates a trial on the merits and the rendition of a proper verdict.'^

1. The Application— l. Necessity For. Generally an application is neces-
sary to authorize the consolidation of actions at law ; but in equity, although no
motion is made by either party, the court may direct the consolidation of causes,
when the substantial identity of the subject-matter thereof comes to its knowledge.*^

2. Who May Apply. At common law the right to apply or move for a con-
solidation was limited to the defendant,** and the plaintiff could not secure an
order without the defendant's consent ;

'^ but now by statute or rule the right to
move has been extended in many jurisdictions to the plaintiff. ^^

3. Where Made. Where the venue of the actions is laid in different counties,
the motion is properly made in the county in which all the parties reside and all

the actions are triable."

4. Time of Making. The decisions as to the time for moving or applying for

nett V. Bury, 5 C. P. D. 339, 49 L. J. C. P.

411, 42 L. T. Rep. N. S. 480.

61. Bennett v. Bury, 5 C. P. D. 339, 49
L. J. C. P. 411, 42 L. T. Rep. N. S. 480;
Sharp V. Lethbridge, 6 Jur. 399, 43 E. C. L.

29, 11 L. J. C. P. 189, 4 M. & G. 37, 4 Scott
N. R. 722; Syers v. Pickersgill, 27 L. J.

Exch. 5, 6 Wkly. Rep. 16; Taylor v. Bradford,
9 Ont. Pr. 3.50. The court will not permit
the plaintiff to try the other actions, although
new evidence is discovered. Pullen v. Parry
\,<Ated, in note to Cunnack v. Gundry, 1 Chit.

709, 711, 18 E. C. L. 387]. The other causes
are stayed only until the verdict in the test

case, and if the defendant in the action tried

has been prevented by a blunder from render-

ing his writ of error effectual, that rule will

not preclude the defendants in the other ac-

tions from bringing error. Aylwin v. Favine,
2 B. & P. N. R. 430.

Where defendant had obtained a verdict in

one of two actions consolidated by rule, the
plaintiff will not be restrained from trying a
second cause included in the rule till the costs

of the first are paid. Doyle v. Douglas, 4
B. & Ad. 544, 24 E. C. L. 240.

62. Hodson v. Richardson, 3 Burr. 1477.

If after consolidation one of the actions is

ordered to be tried as a test action, the judg-
ment therein is not binding on the parties in

the other action unless there was a trial on
the merits upon evidence. Amos v. Chad-
wiek, 9 Ch. D. 459, 47 L. J. Ch. 871, 39 L. T.

Rep. N. S. 50. 26 Wkly. Rep. 840, where there
was no trial of the test action on the merits
and it was held that the court had jurisdic-

tion to substitute another of the actions as

a test action. But see Robinson v. Chadwick,
7 Ch. D. 878, 47 L. J. Ch. 607, 38 L. T. Rep.
N. S. 415, 26 Wkly. Rep. 556, where the plain-

tiff in a test action aslced for a postponement
for an order of discontinuance and the court
declined to regard the rights of the plaintiffs

in the other actions and dismissed the test

action with costs.

The verdict in the test case must be sat-

isfactory to the courtk Anonymous, Lofft

147.

[I, H, 4]

63. India Rubber Co. v. C. J. Smith, etc.,

Co., 75 111. App. 222 Iciting Woodburn v.

Woodburn, 23 111. App. 289]. In Keighley
V. Brown, 16 Ves. Jr. 344, the court refused
to consolidate several tithe cases as of course,
and intimated that a special application
should be made.
The court of its own motion should order

consolidation of proceedings between the same
parties including parts of the same account
which by statute cannot be made the subjects
of cross-actions. Wisner «. Mabley, 70 Mich.
271, 38 N. W. 262.

64. Pennsylvania.—Groff v. Musser, 3 Serg.
& R. (Pa.) 262; Kemp v. Kemp, 1 Woodw.
(Pa.) 189.

Tennessee.—Reid v. Dodson, 1 Overt. (Tenn.)
396.

United States.—Ferrett «. Atwill, 1 Blatchf

.

(U. S.) 151, 8 Fed. Cas. No. 4,747, 4 N. Y.
Leg. Obs. 215^ 294.

England.— Amos v. Chadwick, 4 Ch. D.
869.

Canada.— Niagara Grape Co. v. Nellis, 13
Ont. Pr. 258.

So in England by rule under the judicature
act adopted in 1875. See HoUingsworth v.

Brodrick, 4 A. & E. 646, 1 Hurl. & W. 691,

6 N. & M. 240, 31 E. C. L. 287; Amos v.

Chadwick, 4 Ch. D. 869.

65. Groff V. Musser, 3 Serg. & R. (Pa.)

262; Kemp v. Kemp, 1 Woodw. (Pa.) 189.

66. Harsh v. Morgan, 1 Kan. 293; Briggs

V. Gaunt, 4 Duer (N. Y.) 664, 2 Abb. Pr.

(N. Y.) 77; Hebert v. Quesnel, 10 L. C. Jur.
83.

In England by the rules of 1883 an order

for the consolidation of causes or matters
pending in the same division between the

same parties will be made upon the applica-

tion of the plaintiff. Martin v. Martin,
[1897] 1 Q. B. 429, 66 L. J. Q. B. 241, 76

L. T. Rep. N. S. 44, 45 Wkly. Rep.

260.

67. Percy v. Seward, 6 Abb. Fr. (N. Y.)

326, in which it was held that the motion
might be made in the district which embraced
the county wherein the parties resided.
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an order of consolidation are by no means in accord. Thus there are authorities
holding that the application may be made after the filing or delivery of the
declaration and before plea.^^ Likewise it is held that an order of consolidation
should not be granted until after issue has been joined in all of the cases, for
the reason that until that is done the court cannot know whether the defenses
are the same or substantially similar in each action.^' So it has been required
that the actions should be pending™ and ready .'i However, the application
should be made before the actions are brought on for trial ;'^ and while it has
been held that several actions may be consolidated, although one of them is in
judgment,'^ consolidation has been refused after judgments in the several actions
have been taken for the want of a defense, for the reason that the effect M'ould
be to consolidate the judgments. ''*

5, Modes of Application— a. In General, Ordinarily an order of consolida-
tion is sought for by a motion therefor or by obtaining and serving a rule or
order to show cause why such an order should not be granted.''^ It has been
held, however, that a motion to transfer causes may be treated as a motion to con-
solidate them.''^

b. Notice. As a rule the adverse party should have notice of the applica-
tion

;

'" but a person who is not a party to either action is not entitled to notice^

68. Brewster v. Stewart, 3 Wend. (N. Y.)
441; Thompson v. Shepherd, 9 Johns. JN. Y.

)

262; Worthy v. Chalk, 10 Rich. (S. C.) 141;
Booth V. Payne, 1 Dowl. N. S. 348, 5 Jur.
1087, 11 L. J. Exch. 256; Keighley v. Brown,
16 Ves. Jr. 344. In Hollingsworth v. Brod-
rick, 4 A. & E. 646, 1 Hurl. & W. 691, 6

N. & M. 240, 31 E. C. L. 287, two actions were
consolidated after the declaration had been
delivered in one, and an appearance had been
entered in the other.

On return of writ.— If the causes of action

are admitted or certainly ascertained by af-

fidavit, the motion to consolidate may be
made at the return of the writ. Worthy v.

Chalk, 10 Rich. (S. C.) 141.

The intermission of a term between the
issue of the writ on which one defendant was
taken and an alias or pluries writ against

the other will not prevent consolidation of

the causes. Smith v. Woodward, 2 Cranch
C. C. (U. S.) 226, 22 Fed. Cas. No. 13,129.

In England under the amendment to the

law of libel act of 1888, several actions

against different defendants in respect of the

same or substantially the same libel may be

consolidated before the defenses in the ac-

tions have been delivered. Stone v. Press

Assoc, [1897] 2 Q. B. 159, 66 L. J. Q. B.

662, 77 L. T. Rep. N. S. 41, 45 Wkly. Rep.

641.

69. Gilbert v. Washington Beneficial En-
dowment Assoc, 10 App. Cas. (D. C.) 316;

Boyle V. Staten Island, etc.. Land Co., 87

Hun (N. Y.) 233, 33 N. Y. Suppl. 836, 67

N. Y. St. 424; Le Roy v. Bedell, 1 Code Rep.

N. S, (N. Y.) 201; Harris v. Wicks, 28 Wis.

198.

Where the plaintiff has amended his com-

plaints after answers in both actions have

been interposed, the motion to consolidate

should not be made until after the time to

answer the amended complaints has expired.

Le Roy v. Bedell, 1 Code Rep. N. S. (N. Y.)
201.

70. Wilkinson v. Black, 80 Ala. 329;
Brewster v. Stewart, 3 Wend. (N. Y.) 441;
Cecil V. Brigges, 2 T. R. 639.

To authorize a consolidation rule according
to the English practice the actions must be
pending. See supra, I, H.

71. Mynot v. Bridge, 2 Str. 1178; Smith
V. Crabb, 2 Str. 1149.

Where there are several bills pending to
subject the same debt to the demands of sev-

eral creditors, and a bill of interpleader is

filed by a garnishee, if any of the causes are
set down for a hearing, and others are ready,
they may be consolidated; but if unprepared
it is irregular and erroneous to consolidate
the suits or by the order of consolidation to
make the cases await the negligent prepara-
tion of one not ready. Biggs v. Kouns, 7
Dana (Ky.) 405.

73. Boyle v. Staten Island, etc. Land Co.,

87 Hun (N. Y.) 233, 33 N. Y. Suppl. 836, 67
N. Y. St. 424; Eleventh Ward Sav. Bank v.

Hay, 8 Daly (N. Y.) 328; Eckenroth v. Egan,
20 Misc. (N. Y.) 508, 46 N. Y. Suppl. 666;
Rosenberg v. Staten Island R. Co., 14 N. Y.
Suppl. 476, 38 N. Y. St. 106; Le Roy v.

Bedell, 1 Code Rep. N. S. (N. Y.) 201; Dan-
iel's Case, 10 Pa. Co. Ct. 190 ; Needham Piano,
etc, Co. V. Hollingsworth, (Te.v. Civ. App.
1897) 40 S. W. 750.

73. Earl v. Lefferts, 1 Johns. Cas. (N. Y.)
395.

74. Bank v. Hunsicker, 2 Wkly. Notes Cas.
(Pa.) 381.

75. Scott V. Brown, 1 Nott & M. (S. C.)

417 note; McRae v. Boast, 3 Rand. (Va.) 481;
Wyatt V. Thompson, 10 W. Va. 645.

76. Pelzer Mfg. Co. v. Sun Fire Office, 36
S. C. 213, 15 S. E. 562.

77. Under a statute which provides for
consolidation on the plaintiff's application

[I. I, 5, b]



606 [8 Cye.J CONSOLIDATIONAND SEVERANCE OFACTIONS

and it is immaterial that the decree finally made binds him or affects liis

interest.''^

e. The Motion Papers. It must appear by the motion papers that the causes
of action are such as may be joined in the same declaration ;

''^ that the questions
which will arise in each action are the same or substantially similar ; ^ that the
defenses are the same or of the same nature,*' or that no defense is intended ;

^

but identity of interest of the plaintiffs cannot be shown by affidavit, when the
facts in that connection are put in issue by the pleas.^

6. Terms and Conditions— a. In General. In a proper case the court to
which application is made may impose terms as a condition of granting^ or
denying the application.^^

b. Costs. The court to which the application is addressed may impose costs

as the condition of consolidating several causes.**

J. Effect of Consolidation— 1. At Law— a. In General. The effect of
an order of consolidation made by a court of competent jurisdiction is to bind all

the parties to the action until the order is vacated or reversed.*' The effect of
consolidating actions at law is to unite the causes as if the issues had been
originally embraced in one action ;

** the separate actions are discontinued and the
consolidated action alone left.*' There can be no procedure in either of the
actions consolidated, and the case is to be tried as if there had been an actual con-

and notice to the adverse party it is error to

consolidate on such motion without such no-

tice. Harsh v. Morgan, 1 Kan. 293.
78." Eussell v. Chicago Trust, etc., Bank

Co., 139 111. 538, 29 N. E. 37, 17 L. R. A.
345; Willard v. Calhoun, 70 Iowa 650, 28
N. W. 22.

79. Curtis v. Baldwin, 42 N. H. 398; Dun-
ning V. Auburn Bank, 19 Wend. (N. Y.) 23.

80. Campbell Printing Press, etc., Co. v.

Lyddy, 1 N. Y. Civ. Proc. 364; Crane v.

Koehler, 6 Abb. Pr. (N. Y.) 328 note; Dunn
V. Mason, 7 Hill (N. Y. ) 154; Dunning v.

Auburn Bank, 19 Wend. (N. Y.) 23. And
see Curtis v. Baldwin, 42 N. H. 398.

81. Campbell Printing Press, etc., Co. v.

Lyddy, 1 N. Y. Civ. Proc. 364; Dunn v.

Mason, 7 Hill (N. Y.) 154; Dunning v. Au-
burn Bank, 19 Wend. (N. Y.) 23. And see

Curtis V. Baldwin, 42 N. H. 398.

Information and belief.— An affidavit by
defendant's attorney that the defense in each
suit " is substantially the same, as defendant
has informed him, and as he believes," is in-

sufficient. Crane v. Koehler, G Abb. Pr.

(N. Y.) 328 note.

82. Dimning v. Auburn Bank, 19 Wend.
(N. Y.) 23. And see Curtis v. Baldwin, 42
N. H. 398.

On an application by defendant for consoli-

dation, he must show either that he has no
defense or that the defense is the same to all

the causes of action in the case ; he must also

show what that defense is that the court may
see whether or not it is the same in all the

cases. Gerding v. Anderson, 64 Ga. 304.

83. Miles v. Danforth, 37 111. 156.

84. Burnham v. Dalling, 16 N. J. Eq. 310;
Reid V. Dodson, 1 Overt. (Tenn.) 396. In
Booth V. Payne, consolidation was granted on
condition that there should be no delay in

going to trial. Booth v. Payne, 1 Dowl. N. S.

348, 5 Jur. 1087, 11 L. J. Exch. 256.

[I, I. 5, b]

Imposition of terms on granting consolida-
tion rule see supra, I, H, 3.

85. A motion to consolidate two actions
against the same defendant, for breach of the
same contract, claiming in one case as the
assignee of a domestic corporation, and in the
other as the assignee of a foreign corporation
bearing the same name, will be denied where
it is doubtful which corporation defendant
contracted with, unless he stipulates that
plaintiff may elect Avith which action the
other should be consolidated, and that he will

not object that two causes of action were im-
properly joined, or move that plaintiff should
be called upon to elect on which cause of ac-

tion he would stand. Mason v. Evening Star
Newspaper Co., 35 Misc. (N. Y.) 77, 71 N. Y.
Suppl. 203.

86. Powell V. Gray, 1 Ala. 77; Hatcher v.

Independence Nat. Bank, 79 Ga. 547, 5 S. E.

Ill; Hatcher v. Chambersburg Nat. Bank, 79
Ga. 542, 5 S. E. 109 ; Cecil v. Brigges, 2 T. R.

639; Chitty PI. 221; Tidd Pr. 614.

Actions may be consolidated upon payment
by plaintiff of the costs of a second action
up to the time of the rule. Booth v. Paine,

1 Dowl. N. S. 348, 5 Jur. 1087, 11 L. J. Exch.
256.

As to costs on consolidation see, generally,

87. Wolters v. Rossi, 126 Cal. 644, 59 Pac.
143.

88. Castro v. Whitlock, 15 Tex. 437.

The right to recoup damages in separate

actions follow the cases on appeal and where
the actions are there consolidated and a trial

had de novo the whole amount of damages
may be recouped. Hurst v. Everett, 91 N. C.

399.

89. Hiscox V. New Yorker Staats-Zeitung,

3 Misc. (N. Y.) 110, 23 N. Y. Suppl. 682, 52.

N. Y. St. 212, 23 N. Y. Civ. Proc. 87, 30 Abb.
N. Cas. (N. Y.) 131.
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solidation in the declaration with one plea and a single issue.^ Where the

plaintiflEs are different their rights remain separate and distinct, and separate and
distinct proof is required.*' When two or more suits at law are consolidated,

they must be conducted in every respect as one and the same, and the rights of

the parties adjudicated as if the separate suits had been originally combined in

one suit.*'

b. Dismissal of Original Cause. After consolidation of causes commenced by
the same plaintiff against the same defendant, the plaintiff may dismiss his

action as to some of the causes upon which he originally had commenced inde-

pendent actions;'* but a plaintiff in one action which he has caused to be con-

solidated with another in which he is defendant cannot by discontinuing the

former affect the rights of the parties to the latter.'*

e. Time to Plead. The time to plead in causes in different counties whicli

have been consolidated follows the time of pleading in the county to which they

are drawn by the consolidation, which may be extended.'^

d. Effect as to Pleadings. The pleadings are to be taken and considered

together and as asserting one and the same cause of action and constituting one
pleading ;

'^ one will aid the other ; ^ defects in the one will be remedied by the

other and either pleading will be regarded as amendatory of the other.'' But
actions cannot be consolidated so that the petition in one will stand as an answer
and counter-claim in the other ; " nor where actions brought by different parties

are consolidated without change in the pleadings will the complaint of one aid

that of another of which it is no part.' When necessary it seems that the plead-

ings may be recast for the purpose of simplifying the issu,e.^

e. Effect as to Evidence. Where two or more actions are consolidated, a

deposition taken in one may be introduced on the trial of the issues in the other ;
*

90. Lee v. ICearny Tp., 42 N. J. L. 543.

See Stroh v. Hinehman, 37 Mich. 490, where
the effect of a consolidation of actions upon
promissory notes to which the defendants

whose names appeared on the instrument oc-

cupied different relations to each other and
to the other parties was considered but not

decided.

91. Midland R. Co. v. Island Coal Co., 126

Ind. 384, 26 N. E. 68.

92. Louisiana.— Vascocu v. Woodward, 35

La. Ann. 555; Lockett v. Toby, 10 La. Ann.
713; Lafon v. Riviere, 6 Mart. (La.) 1.

Maryland.— Holthaus v. Nicholas, 41 Md.
241.

Minnesota.— Pioneer Fuel Co. v. St. Peter

St. Imp. Co., 64 Minn. 386, 67 N. W. 217.

Tennessee.— Masson v, Anderson, 3 Baxt.

(Tenn.) 290.

rea:os.— Castro V. Whitlock, 15 Tex.

437.

See 1 Cent. Dig. tit. "Actions,'' § 690.

93. Young V. Canada Grand Trunk R. Co.,

10 Biss. (U. S.) 550, 9 Fed. 348.

94. Williams v. Tripagnier, 1 Mart. N. S.

(La.) 271.

The right to prosecute an action which

might have been consolidated with another

is not lost by the failure to cause the actions

to be united. Jones v. Witousek, 114 Iowa
14, 86 N. W. 59.

95. Percy v. Seward, 6 Abb. Pr. (N. Y.)

326.

96. Pioneer Fuel Co. v. St. Peter St. Imp.

Co., 64 Minn. 386, 67 N. W. 217; Castro v.

Whitlock, 15 Tex. 437.

Treated as if facts embraced in several
counts.— Causes consolidated are to be con-
sidered as if the facts stated in the separate
petitions were embraced in one or several
counts and the same as to the answers. Offut
V. Roberts, 12 Mart. (La.) 300.

97. Pioneer Fuel Co. v. St. Peter St. Imp.
Co., 64 Minn. 386, 67 N. W. 217, where a de-

murrer to one complaint was brought to a
hearing after entry of the order of consolida-
tion.

98. Castro v. Whitlock, 15 Tex. 437.

Defect of parties plaintiff.— Where sepa-
rate suits are begun by two parties on a note
in which each owns an interest, and prop-
erty mortgaged to secure it is seized on sepa-
rate writs of sequestration, and afterward
the suits are consolidated and the pleadings
amended appropriately, the defect of parties
plaintiff is thereby cured, and it relates back
to the filing of the suit, so as to leave such
sequestration proceedings in full force and
effect. Avery v. Popper, (Tex. Civ. App.
1898) 45 S. W. 951.

99. Burckhardt v. Burckhardt, 36 Ohio St.
261.

1. Hinckley -. Pfister, 83 Wis. 64, 53 N. W.
21.

2. Ralston v. Aultman, (Tex. Civ. App.
1894) 26 S. W. 746, where, on the consolida-
tion of actions on a note and an account, it

was required that the petition should be re-

cast into one instrument showing clearly the
amount claimed in each action.

3. Wolters v. Rossi, 126 Cal. 644, 59 Pac.
143.

n. J, 1, e]
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and evidence taken under a commission entitled in the consolidated cause may
be read in the principal suit.*

f. Judgment. At law there should be but one verdict and one judgment;^
and it has been held that the consolidation of several appeals between the same
parties will authorize a judgment for the entire amount against sureties who are
upon all the appeal-bonds.^

2. In Equity— a. Effect as to Pleadings. After consolidation in equity, each
record is that of an independent suit. The rules of equity pleading and the
rights of the parties remain unchanged. The parties in one suit do not become
pa.rties in the other, and their rights still depend or turn on the pleadings, proof,
and proceedings in the respective causes. The issues remain precisely as they were,
and are to be determined exactly as if the cases had been heard separately. In
short the consolidation merely operates to carry on together two separate suits
supposed to involve identical issues and is intended to expedite the hearing and
diminish the expense.'

b. Effect as to Evidence. Except so far as the evidence in one is by order of
the court treated as evidence in both,^ the evidence in one case is not adopted in
the other,' but each cause must be tried upon its separate and proper proof.'"

c. Order of Trial. The order in which an action at law and a suit in equity
shall be tried is discretionary with the trial judge, and the exercise by him of that
discretion will not be revised." ,

d. Effect on Prior Proceedings. So possible error on the part of the court
with reference to the separate actions will be disregarded after consolidation,

wherein the party is accorded all the rights to which he is entitled.'^

4. Waterberry v. Delafield, 1 Cai. (N. Y.)
513.

5. Vascocu V. Woodward, 35 La. Ann. 555;
Lockett V. Toby, 10 La. Ann. 713; Lafon v.

Eiviere, 6 Mart. ( La. ) 1 ; Young v. David-
son, 31 Tex. 153; Capron r. Adams County
Sup'rs, 43 Wis. 613. See supra, I, D, 1, e.

Judgment nunc pro tunc.— Where separate
verdicts are rendered, and one has not been
carried into judgment, the court may order
the entry of judgment nuTic pro tunc. Mills

V. Paul, (Tex. Civ. App. 1895) 30 S. W. 242.

Where one cause consolidated is in judg-
ment for plaintiff he may perfect judgment
in the other cause subject to the right of th«

defendant to have the costs of entering judg-

ment deducted if they pay it within the time
limited exempting them from such costs.

Earl V. Lefferts, Col. Cas. (N. Y.) 102.

6. Wetumpka, etc., R. Co. v. Bingham, 5

Ala. 657.

7. Hatcher v. Royster, 14 Lea (Tenn.) 222;
Ogburn v. Dunlap, 9 Lea (Tenn.) 162; Mowry
V. Davenport, 6 Lea (Tenn.) 80; Estill v.

Deckerd, 4 Baxt. (Tenn.) 497; Masson
V. Anderson, 3 Baxt. (Tenn.) 290; Lofland v.

Coward, 12 Heisk. (Tenn.) 546; Tharpe v.

Dunlap, 4 Heisk. (Tenn.) 674; Toledo, etc.,

K. Co. V. Continental Trust Co., 95 Fed. 497,

36 C. C. A. 155. And see Chicago, etc., E.

Land Co. v. Peck, 112 HI. 408. See also

O'Bannon v. Roberts, 2 Dana (Ky.) 54,

where the heirs and administrator of a de-

cedent filed a bill to recover rent and subse-

quently the heirs filed a bill to recover the

rents due after the filing of the first bill.

The suits being consolidated and the first

[I. J, 1. e]

bill being dismissed the heirs were awarded
a decree for the whole amount due them.
Each party has the benefit of allegations in

either action.— Bowles v. Schoenberger, 2
B. Mon. (Ky.) 372.

In consolidation actions to reach rights in a
fund, the petition that produced the fund will

stand as the petition in consolidation and
the other as an answer and cross petition.

Brown v. Kuhn, 40 Ohio St. 468.

Necessity of forming issue.— Parties who
have been permitted to consolidate their cause
in chancery with the original cause cannot
treat the defendants in that cause, some of

whom are minors, as defendants to their bill

and have a decree against them without mak-
ing an issue with them by the pleadings or
affording them an opportunity to be heard.

Brevard v. Summar, 2 Heisk. (Tenn.) 97.

8. Toledo, etc., R. Co. v. Continental Trust
Co., 95 Fed. 497, 36 C. C. A. 155.

9. Lofland t;. Coward, 12 Heisk. (Tenn.)

546; Dews v. Eastham, 5 Yerg. (Tenn.) 297;
Toledo, etc., R. Co. v. Continental Ins. Co.,

95 Fed. 497, 36 C. C. A. 155.

10. Hatcher v. Royster, 14 Lea (Tenn.)

222.

11. Jones V. Jones, 94 N. C. 111.

12. The refusal to require a plaintiff to

elect whether he would prosecute a claim

case or an equitable proceeding is not erro-

neous, where the two causes were subse-

quently consolidated by the court's direction.

Wilkins V. Gibson, 113 Ga. 31, 38 S. E. 374,

84 Am. St. Rep. 204.

Bills against insolvent corporation.— An
objection that a creditor of an insolvent cor-



CONSOLIDATIONAND SEVERANCE OFACTIONS [8 CycJ 609

e. Decree— (i) In Genebal. The decree should be so framed as to conserve
all the rights of the parties in the causes united.'' Ordinarily the determination
should be evidenced by separate and distinct decrees.** A decree in one action
will not be regarded as a decree in the other unless so directed ; " and neither
party can stipulate or make an agreement in regard to it which will bind the
other."

(ii) Entitling. In chancery the decree should bear the title of the consoli-

dated cause and should recite the consolidation and hearing of the causes together.
If entitled in but one case an appeal from the decree will only carry that case up."

3, Control and Conduct of Cause. Where substantially the same relief is

sought the conduct and control of the causes after consolidation is usually
awarded to the party who commenced first.*' Under some circumstances, how-
ever, the conduct of the proceedings may be given to the parties chiefly inter-

ested, by whom the costs are to be borne, and to whose advantage it is to keep
down the expense."

K. Objections. Alleged error in ordering the consolidation of acdons cannot
be assigned by a party at whose instance the order was made,^ who consented to

it,^' or who failed to interpose seasonable objection or exception when opportunity
offered.^ !N^or is it material that technically the consolidation of the actions

poration filed his bill for his own use only
is obviated by the consolidation with another
bill filed on behalf of all creditors. Swepson
V. Exchange, etc., Bank, 9 Lea (Tenn.) 713.

13. Particular provisions.— Where an ac-

tion to have a deed declared a mortgage and
an action to foreclose a chattel mortgage are
consolidated, the decree should limit the
amount to be made by the sale of the mort-
gaged personalty to the sum for which the
chattel mortgage was given. Danielson v.

Gude, 11 Colo. 87, 17 Pac. 283.

A decree made in one cause prior to con-

solidation or the proceedings thereunder are

not vacated by a decree in the other made
thereafter; but all will be subject to the re-

vision and control of the court in which they
originated until finally ratified or annulled.

Holthaus V. Nicholas, 41 Md. 241.

14. Midland R. Co. v. Island Coal Co., 126

Ind. 384, 26 N". E. 68.

15. Hatcher v. Royster, 14 Lea (Tenn.)

222; Ogburn v. Dunlap, 9 Lea (Tenn.) 162;

Toledo, etc., E. Co. v. Continental Trust Co.,

95 Fed. 497, 36 C. C. A. 155.

16. Midland R. Co. v. Island Coal Co., 126

Ind. 384, 26 N. E. 68.

17. Ogburn v. Dunlap, 9 Lea (Tenn.) 162;
Mowry v. Davenport, 6 Lea (Tenn.) 80.

18. Townsend v. Townsend, 23 Ch. D. 100,

48 L. T. Rep. N. S. 694, 31 Wkly. Rep. 735;
Re Prime, 48 L. T. Rep. N. S. 208.

In Canada in determining who shall con-

duct consolidated cross-actions the main in-

dicia to be regarded are: Which action was
first begun? Upon whom does the chief bur-

den of proof lie? Which action is the more
comprehensive in its scope? Girvin v. Burke,
13 Ont. Pr. 216, where the first action was
for the cancellation of notes made by plain-

tiff jointly with another, and the second was
on the notes in question against both makers,
substantially the same issues being raised,

and plaintiff in the first action was permitted

[39]

to proceed with his action, his co-maker being
added as a party to it.

Where an action is transferred from an in-
ferior court and consolidated with a cross-

action begun in the higher court, the plaintiffs

in the former action will be regarded as plain-

tiffs in the consolidated action if the action in
the inferior court was begun before the cross-

action. The Never Despair, 5 Aspin. 211,
53 L. J. P. 30, 50 L. T. Rep. N. S. 369, 9

P. D. 34, 32 Wkly. Rep. 599. And see The
Bjorn, 5 Aspin. 212 note, 9 P. D. 36 note;
The Cosmopolitan, 5 Aspin. M. C. 212 note,

9 P. D. 35 note.

19. Townsend v. Townsend, 23 Ch. D. 100,

48 L. T. Rep. N. S. 694, 31 Wkly. Rep. 735;
Be Prime, 48 L. T. Rep. N. S. 208 ; Holden ;;.

Silkstone, etc.. Cole, etc., Co., 45 L. T. Rep.
N. S. 531, 30 Wkly. Rep. 98.

Where the plaintiffs differed as to the con-
duct of the consolidated action, and an appli-

cation was made by one for a change of solic-

itors, he was made defendar'^, and the other
plaintiff given the control of the action, al-

though his claim was smaller in amount than
that of the other plaintiff. Holden v. Silk-

stone, etc.. Coal, etc., Co., 45 L. T. Rep. N. S.

531, 30 Wkly. Rep. 98.

20. Poston V. Williams, 8 Tex. 281; Mills
V. Paul, (Tex. Civ. App. 1895) 30 S. W. 242.

No complaint can be made of the consolida-
tion by one who has had a motion to rescind

the order disallowed. Lockhart v. Harrell, 6

La. Ann. 530.

Parties who have agreed to consolidate can-
not object to an award under the agreement
for informality. Bemus v. Quiggle, 7 Watts
(Pa.) 362.

21. Rosenthal v. Ives, 2 Ida. 244, 12 Pac.
904. See Leslie v. Elliott, (Tex. Civ. App.
1901) 64 S. W. 1037.

22. Wolters v. Rossi, 126 Cal. 644, 59 Pac.
143; Bangs v. Dunn, 66 Cal. 72, 4 Pac. 963;
Russell V. Chicago Trust, etc.. Bank, 139 111.

[I.K]
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was erroneous, where no prejudice has resulted therefrom and no loss has been
sustained tliereby.^

L. Vacating and Setting- Aside — l. In General. The power to consolidate

includes the power to vacate or set the consolidation aside ;
^ but the party seek-

ing to have the order of consolidation rescinded must show that it was made in

disregard of his protest or present a reasonable excuse for not making seasonable

objection.^ The exercise of this power will not be revised unless prejudice has
resulted.^ So a plaintiff who has been compelled to pay accrued costs as a con-

dition of consolidation may be permitted to withdraw from the consolidation at

his election ;
''^ and an order erroneously consolidating an action of which ihe

court has jurisdiction with one forbidden by statute may be disregarded and the
former action proceeded with as if the order had not been made.^

2. QuAsi-CoNSOLiDATiON. So wlicrc one action has been directed to be tried as

a test case, the court may open the consolidation and try another similar action,

and extend to the second trial all such terms as are requisite to attain the merits.^

M. Appeal and ErFor.— l. In General. The erroneous action of the court
below in ordering or refusing to order the consolidation of actions by which a
party has sustained prejudice may be reviewed, but will not be reversed unless sub-

stantial injury has been sustained.^ Where, on a consolidation of causes, separate

538, 29 N. E. 37, 17 L. K. A. 345; Moore v.

Francis, 17 Tex. 28; Scott v. Farmers', etc.,

Nat. Bank, (Tex. Civ. App. 1902) 66 S. W.
485.

Exceptions must be taken at the time the
order is made.— Jones v. Jones, 94 N. C. 111.

Objection made for the first time on appeal
see Appeai and Eeeoe, 2 Cyc. 680, note 34.

23. Rosenthal v. Ives, 2 Ida. 244, 12 Pac.

904; Matter of Shipman, 82 Hun (N. Y.) 108,

31 N. Y. Suppl. 571, 64 N. Y. St. 161; In re

Hodgman, 10 N. Y. Suppl. 491, 31 N. Y. St.

479; Brigel f. Creed, 65 Ohio St. 40, 60 N. E.

991; Moore v. Francis, 17 Tex. 28; Young v.

Gray, 65 lex. 99; Leslie v. Elliott, (Tex. Civ.

App. 1901) 64 S. W. 1037.

An exception grounded upon the increased

costs incurred by a delay in ordering several

actions to be consolidated vpill not be sus-

tained. Morrison v. Baker, 81 N. C. 76. No
error can be assigned on the refusal of the
court to order consolidation, unless it ap-

pears that costs were thereby unnecessarily
created and taxed to the defendant. Brigel

V. Creed, 65 Ohio St. 40, 60 N. E. 991.

In case of improper consolidation, requiring

a petition in one case to stand as a counter-
claim in the other, informalities in the coun-
ter-claim as in seeking cancellation instead

of damages are cured by trial. Burckhardt
V. Burckhardt, 36 Ohio St. 261.

Intervener.—A consolidation in equity can-
not be objected to on appeal, by one who be-

came a party after consolidation of the causes
and whose rights were unaffected thereby.

Russell v. Chicago Trust, etc.. Bank, 139 111.

538, 29 N. E. 37, 7 L. E. A. 345.

24. Young V. Gray, 65 Tex. 99; Cohen v.

Bulkeley, 5 Taunt. 165, 14 Rev. Rep. 731, 1

E. C. L. 92.

Effect of separate charges, verdicts, and
judgments.— Where the court, on the consoli-

dation of causes, gives a separate charge, has

the jury find a separate verdict, and enters a

tLKJ

separate judgment in each cause, overrules in

one order a single motion for a new trial in

favor of the cases, and approves one state-

ment of facts for them all, the original order
of consolidation will be held to be still in
force. Mills v. Paul, (Tex. Civ. App. 1895)
30 S. W. 242.

25. Scott V. Farmers', etc., Nat. Bank,
(Tex. Civ. App. 1902) 66 S. W. 485.

26. Young V. Gray, 65 Tex. 99. In Central

Nat. Bank v. Hume, 3 Mackey (D. C.) 360,

51 Am. Rep. 780, the court refused to rescind

an order of consolidation made by it on an
allegation by the defendant that he was in-

jured by the order and that it was made with-

out his consent in his absence.
2'7. Hatcher v. Independence Nat. Bank, 79

Ga. 547, 5 S. E. Ill; Hatcher v. Chambers-
burg Nat. Bank, 79 Ga. 542, 5 S. E. 109.

28. Willard Mfg. Co. v. Tierney, 130 N. C.

611, 41 S. E. 871.

29. Cohen v. Bulkeley, 5 Taunt. 165, 14

Rev. Rep. 731, 1 E. C. L. 92.

But a consolidation rule will not be opened
for the purpose of trying another cause where
it appears that the first action was fairly

tried. Foster v. Alvez, 3 Ring. N. Cas. 896,

5 D. P. C. 619, 3 Hodges 23, 4 Scott 535, 32

E. C. L. 410.

30. Griffith v. Seattle Nat. Bank Bldg. Co.,

16 Wash. 329, 47 Pac. 749.

Appellate jurisdiction of aggregated claims

see Appeal and Ekboe, 2 Cyc. 566.

Bond or undertaking on appeal in actions

consolidated see Appeai, and Eeeoe, 2 Cyc.

827, note 89 ; 830, note 97 ; 840, note 38.

As to the necessity of incorporating the

agreement for and order of consolidation in a

bill of exceptions see Appeal and Eeeoe, 3

Cyc. 24, note 3.

Presumption on appeal as to regularity of

the consolidation of cross-actions see Appeal
AND Eeeoe, 3 Cyc. 300, note 9.

An appeal from an unauthorized second
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judgments are entered in each cause, one appeal ra&j be taken from a portion of

the causes which are independent of the others.^' But no appeal will lie in any
of the consolidated causes until all are finally disposed of.^

2. How Taken. Different defendants may sue out separate writs of error ;
^

but the failure or refusal to consolidate two or more actions cannot be revised

on an appeal from one of them.^
8. The Record. On appeal from the denial of an application to consolidate,

the action of the court below will not be reviewed, where the record fails to show
the nature of both actions.''

4. Review. An appeal in one suit will only bring up that case, leaving the
other causes in the court below, and the decree as to them in full force and
effect.'*

5. Failure of One Defendant to Prosecute. If the defendant in an action

ordered to be tried as a test case refuses to appeal, the court may substitute the
defendant in another case for the purpose of prosecuting an appeal ; ''' but if the
defendant in the test case fails to prosecute an appeal taken by him and pays
damages and costs to the plaintiff, the defendants in the other action will not be
permitted to appeal.''

II. SEVERANCE.

A. As to Plaintiffs. As a general rule a demand due to several persons
jointly cannot be subdivided so as to allow the individual interests to be
recovered in separate actions, for the reason that the contract of the debtor is

to pay the debt as an entirety to his joint creditors and is therefore indivisible.'*

However, as the debtor may by a new contract bind himself to account to the
individual creditors for their respective interests in the demand, such a demand
may be divided with the debtor's consent.**

judgment will not be dismissed, but the judg-
ment will be annulled. Vascocu v. Wood-
ward, 35 La. Ann. 555.

' 31. Mills V. Paul, (Tex. Civ. App. 1895)
30 S. W. 242.

32. Mills V. Paul, 4 Tex. Civ. App. 503, 23
S. W. 395, 396, 30 S. W. 242; Union Pae. R.
Co. V. Jones, 49 Fed. 343, 1 C. C. A. 282,

where the defendant, a, railroad company,
moved that three actions pending against it

by members of the same family for personal
injuries received in the same accident should
be consolidated and that there should be but
one verdict, and there was held to be no cause
of complaint on its part, although against ob-

jection on its behalf the court determined
that there should be a separate verdict for

each plaintiff.

33. New York Mut. L. Ins. Co. v. Hi^lmon,
145 U. S. 285, 12 S. Ct. 909, 36 L. ed. 706.

Where separate writs are sued out a joint

writ is superfluous. New York Mut. L. Ins.

Co. V. Hillmon, 145 U. S. 285, 12 S. Ct. 909,

! 36 L. ed. 706.
34. Monroe v. Brady, 7 Ala. 59.

35. It will be presumed that the refusal to

consolidate was proper. Webb v. Trescony,

76 Cal. 621, 18 Pao. 796.

36. Hatcher ;;. Royster, 14 Lea (Tenn.)

222; Ogburn ». Dunlap, 9 Lea (Tenn.) 162.

And see Harmon v. San Francisco, etc., R.

Co., 86 Cal. 617, 25 Pac. 124, where two
sauses were consolidated below, the defend-

ants succeeded, the plaintiffs taking several

appeals, and it was held that each case must
be decided on its own record without consid-

ering the evidence in the record of the other.

37. Briton Medical, etc., L. Assur. Co. ».

Jones, 60 L. T. Rep. N. S. 637.

38. Thomas v. Winter, 17 L. T. Rep. N. S.

148, 16 Wkly. Kep. 82.

39. Carrington v. Crocker, 37 N. Y. 336, 4
Transcr. App. (N. Y.) 230, 4 Abb. Pr. N. S.

(N. Y.) 335; Upjohn v. Ewing, 2 Ohio St. 13.

The object of the rule is to protect the.
debtor from a multiplicity of actions, and the
consequent increased expense. Carrington v.

Crocker, 37 N. Y. 336, 4 Transcr. App. (N. Y.)

230, 4 Abb. Pr. N. S. (N. Y.) 335.

Release by one joint creditor.— A simple
receipt given by one of two joint creditors
for less than one half of the debt, although
intended as a discharge of the debtor as to

such moiety will not preclude an action by
both creditors from recovering the remainder
of the debt. If in such a case the creditor
who receipted subsequently give a valid re-

lease of his moiety he may be stricken out as
a party and the other creditor may recover
his moiety. Carrington v. Crocker, 37 N. Y.
336, 4 Transcr. App. (N. Y.) 230, 4 Abb. Pr.

N. S. (N. Y.) 335.

40. Stewart v. Ashley, 34 Mich. 183 ; Car-
rington V. Crocker, 37 N. Y. 330, 4 Transcr.
App. (N. Y.) 230, 4 Abb. Pr. N. S. (N. Y.)
335.

A debtor who procures a release from one
or more of his joint creditors, between whom

[II, A]
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B. As to Defendants. The severance of a suit as to the parties defendant,
so as to make two several suits out of one joint suit, is never allowed at the com-
mon law;*' but an action maybe severed as to defendants by their consent.^
By statute in many states, however, the plaintifEs may sever under certain cir-

cumstances,^ as where but a part of the defendants are served,** where a part of
the defendants default,*^ where a several judgment is proper,** or where one
defendant dies ;

*'' but severance will not be granted merely to enable parties to
testify"

C. For Misjoinder— l. Of Causes of Action. Misjoinder of causes of action
furnishes a sufficient reason for a severance.*'

no partnership exists, cannot conclude a co-

creditor nor preclude him from a recovery in

equity. Upjohn v. Ewing, 2 Ohio St. 13.

41. Deatherage v. Rohrer, 78 111. App. 248;
Downer v. Dana, 22 Vt. 22; Smith v. Rines,
2 Sumn. (U. S.) 338, 22 Fed. Cas. No. 13,100.

In an action on a joint contract if one de-

fendant pleads infancy, plaintiff may discon-

tinue as to him and proceed against the other.

Woodward v. Newhall, 1 Pick. (Mass.) 500.

Recovery against part of the defendants.

—

In an action ex delicto, the plaintiff may join

several as defendants, and if he sustain his

action against any he may dismiss as to the

others and recover of those as to whom his

complaint is upheld. Doremus v. Root, 94
Fed. 760 [following Atlantic, etc., R. Co. v.

Laird, 164 U. S. 393, 17 S. Ct. 120, 41 L. ed.

485].

Removal to federal court.— A cause cannot
be removed as to some defendants and left

depending as to others. Smith v. Rines, 2

Sumn. (U. S.) 338, 22 Fed. Cas. No. 13,100.

42. Parker v. Stephens, (Tex. Civ. App.
1899) 48 S. W. 878, trespass to try title,

where after a judgment in favor of two de-

fendants they consented to a severance as to

them, and plaintiffs filed an amended peti-

tion setting up a newly acquired title.

43. Error not prejudicial.— In an action

wherein judgment was ordered against one
maker of a note and in favor of the other, the

fact that there was no discontinuance against

the latter and the amendments of the plead-

ing was held not to be prejudicial to the
other defendant and that there was a suffi-

cient severance as to the joint defendants.
Reading v. Beardsley, 41 Mich. 123, 1 N. W.
965.

44. See, generally, Pabties.
Where several defendants are sued jointly

and service of process cannot be made on
some of them it may be served on those ac-

cessible and the action maintained against
them for the breach of the contract by all.

Tappan v. Bruen, 5 Mass. 193. But where
some are non-residents, to entitle the plain-
tiff to proceed against the latter, it must be
shown that service was made upon all the
parties within reach of process. Tappan v.

Bruen, 5 Mass. 193.

45. See, generally, Judgments.
Where makers and indorsers are sued to-

gether and one defaults plaintiff cannot sever

[n, B]

as to some of the rest and proceed as to the
others. Paine v. Chase, 4 Hill (N. Y.) 563.

46. Where, in an action against two or
more, a several judgment is proper, the plain-
tiff may be required to take judgment against
one or more of the defendants and the court
may direct the action to be severed and pro-
ceeded with against the other. Ferris v.

Hard, 4 N. Y. Suppl. 9, 17 N. Y. St. 364, 15
N. Y. Civ. Proc. 171.

47. .See, generally, Abatement and Re-
VEVAI., 1 Cyc. 47.

A statute providing where liability is sev-
eral as well as joint and one party dies sev-
erance of the action may be ordered so that
it may proceed against the survivor and a
personal representative of the decedent does
not permit the severance where the complaint
is on one joint and one joint and several
cause of action. Hobart v. Martin, 49 Hun
(N. Y.) 607, 1 N. Y. Suppl. 623, 16 N. Y. St.

925, 14 N. Y. Civ. Proc. 435.

Where the statutes are confused and their
application doubtful and uncertain, severance
may properly be granted where the interests

of the parties will not suffer. Read v. Simon,
19 N. Y. Suppl. 457, 46 N. Y. St. 729, 22
N. Y. Civ. Proc. 196.

Mathews v. De Laronde, 8 Mart. N. S.

505; Hill v. Alvord, 19 Hun (N. Y.)

48.
(La.)

77.

49.
Misc.

Jacobson v. Brooklyn El. R. Co., 22
(N. Y.) 281, 48 N. Y. Suppl. 1072;

State V. Parker, 121 N. C. 198, 28 S. E. 297;
Hodges V. Wilmington, etc., R. Co., 105 N. C.

170, 10 S. E. 917; Mitchell v. Mitchell, 96
N. C. 14, 1 S. E. 648; Street f. Tuck, 84
N. C. 605; Ballard v. Perry, 28 Tex. 347,

where the causes of action were in the main
distinct and several as to the different defend-

ants, and in action one defendant claimed
not only under a common source of title with
his co-defendants but also independently un-
der the title asserted by the defendant.

Cause of action for an injury to land, fell-

ing of trees, and conversion of them cannot
be severed, since if the major cause of action

fails the minor cause will fail with it. Frost
V. Duncan, 19 Barb. (N. Y.) 560.

Severance by demand of jury trial.— If de-

fendant demand a trial by a jury the court
may sever an action at law where relief by
way of injunction is asked, and send the ac-

tion at law to the jury calendar- Jacobson
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2. Of Parties. Where defendants have been improperly joined in an action

which should have been brought against them separately a severance may be

ordered.^

3. Of Causes and Parties. A plaintiff cannot sever either as to persons or

amount and take several judgments for several sums at different stages of the

proceedings,^^ and where a statute permits a severance for misjoinder of causes

only, it is improper to divide an action wherein not only causes but parties are

misjoined."^

D. Loss or Waiver of Right to Sever. The right to a severance may be

lost or waived by the act of the parties.^^

E. Discretion to Sever. Unless the conditions are such that severance is a

strict matter of right, as where the right to a joint action is conferred by stat-

ute,^ the court is vested with judicial discretion to grant or re'fuse an applica-

tion therefor ;^^ but the improper refusal of a motion for a' severance is not a

ground of reversal, where no injury resulted to the moving party.^^

F. Time of Procuring-. A motion for a severance may be made at any
time;" but after verdict the court cannot sever the cause of action,^^ except by
consent of the parties.^'

G. Effect of Severance. Upon a severance all the incidents of tli3 original

action attaches to the separate actions into which it is divided.** If the sever-

ance was by consent, rights under a judgment in the original action are waived,"
and where without an order the parties treat the action as severed they cannot

complain of subsequent confusion in the proceedings.^'

r. Brooklyn El. R. Co., 22 Misc. (N. Y.) 281,

48 N. Y. Suppl. 1072.

50. Seaman v. Slater, 18 Fed. 485.

51. Brewer v. Christian, 9 111. App. 57.

52. Morton v. Western Union Tel. Co.,

130 N. C. 299, 41 S. E. 484; State, v. Parker,
121 N. C. 198, 28 S. E. 297; Mitchell v.

Mitchell, 96 N. C. 14, 1 S. E. 648.

53. Entering into joint contract.— By con-

tracting for the carriage of baggage with two
jointly, a carrier is precluded from insisting

that the contract shall be severed and sepa-

rate actions brought thereon. Anderson v.

Wabash, etc., K. Co., 65 Iowa 131, 21 N. W.
485.

Joining in answer.— Defendants who waive
their right to sever by joining in their an-

swer, going to trial, or suffering a joint ver-

dict cannot be heard to object. Mathews v.

De Laronde, 8 Mart. N. S. (La.) 505; Sere

V. Armitage, 9 Mart. (La.) 394, 13 Am. Dec.

311.

54. Taylor v. French, 11 Lea (Tenn.) 136.

55. Eice n. Hodge, 26 Kan. 164; Tyson v.

Netherton, 6 Heisk. (Tenn.) 19.

In ejectment against several, each in pos-

session of separate parcels, severance is not a

matter of right, but may be granted in the

discretion of the court. Bryan v. Spivey, 106

N. C. 95, 11 S. E. 510.

56. Ballard v. Perry, 28 Tex. 347.

57. Ballard v. Perry, 28 Tex. 347, where
the motion was made a few days before trial,

and was not acted on until the cause was
called, and there was nothing to indicate

prejudice by the delay.

Cause at issue against all defendants.—^A
suit cannot be severed at the circuit and an
inquest taken against part of the defendants.

where the cause was at issue against all of

the defendants and might have been noticed
for trial against all of them. Livingston v.

Mclntyre, 2 How. Pr. (N. Y.) 41.

58. Griffin v. Head, 122 Ala. 441, 25 So.

185, 82 Am. St. Rep. 80; Fox ;;. Muller, 31
Misc. (N. Y.) 470, 64 N. Y. Suppl. 388 laf-

firming 62 N. Y. Suppl. 1129].

Under N. Y. Code Civ. Proc. § 1220, how-
ever, an application for leave to sever an ac-

tion will not be denied because the motion
was made after damages were assessed on one
cause of action, as that section permits a sev-

erance at any stage of the action. Stokes v.

Stokes, 31 Abb. N. Cas. (N. Y.) 464, 30 N. Y.
Suppl. 153, 62 N. Y. St. 39.

Two cases which have been censelidated
cannot be separated after judgment for the
purpose of appeal. Chrgtien v. Crowley, 1

Dorion (U. C.) 391.

59. Griffin v. Head, 122 Ala. 441, 25 So.

185, 82 Am. St. Rep. 80; Parker v. Stephens,
(Tex. Civ. App. 1899) 48 S. W. 878.

60. In ejectment each defendant may be
required to give security for costs, as pro-
vided by statute in actions for the recovery
of land, and may be required, in the discre-

tion of the court, to file a bill of particulars

describing the land claimed, and disclaiming
as to the balance. Bryan v. Moring, 99 N. C.

16, 5 S. E. 739.

61. By agreeing to a severance after judg-
ment and going to trial on the action as sev-

ered, defendants waive their rights under the
original judgment. Parker v. Stephens,
(Tex. Civ. App. 1899) 48 S. W. 878.

62f. Where in an action by joint plaintiffs

and after a trial in favor of one plaintiff and
against the other, all the parties treat the

rii, G]
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H Severance by Payment, Release, or Satisfaction of Part of Joint
Demand. So too where the debtor settles with one of the joint creditors, so that

this one has no longer any real interest in the matter, there is a severance of the

cause of action and the remaining creditors may bring separate actions for their

claims.*^

Consols. An abbreviation of the expression " consolidated annuities," and
used in modern times as a name of various funds united in one for the payment
of the British national debt.''

CONSORTIO MALORDM ME QUOQUE MALUM FACIT. A maxim meaning " The
company of wicked men makes me also wicked."^

Consortium. The person's affection, society, or aid ;
' the right to the con-

jugal fellowship of the wife, to her company, cooperation and aid in every con-

jugal relation.* (See, generally, DivoECE ; Husband and Wife.)
CONSORTSHIP. A maritime contract for services to be rendered on the sea,

and an apportionment of the salvage earned therein.^ (See, generally, Salvage.)

action as severed into two distinct suits, with- Ohio.— Upjohn v. Ewing, 2 Ohio St.

out an order of severance or change in the 13.

pleadings, the defendant cannot object to the England.— Garret v. Taylor, 1 Esp.

anomalous character that the proceedings 117.

thereafter assume. Stewart v. Ashley, 34 See 1 Cent. Dig. tit. "Actions,"' § 704. See

Mich. 183. also AccoBD and Satisfaction; Payment;
63. Alabama.— Stedman v. Shelton, 1 Ala. Eelease.

86. 1- Black L. Diet.

Connecticut.— Beach v. Hotchkiss, 2 Conn. 2. Black L. Diet.

697. 3. Seaver v. Adams, 66 N. H. 142, 144, 19

Maine.— Holland v. Weld, 4 Me. 25.5. Atl. 776, 49 Am. St. Rep. 597.

Massachusetts.— Boston, etc., K. Co. v. 4. Bigaouette v. Paulet, 134 Mass. 123,

Portland, etc., R. Co., 119 Mass. 498, 20 Am. 124, 45 Am. Rep. 307 Iquoted in Jaoobsen v.

Rep. 338; Baker v. Jewell, 6 Mass. 460, 4 Siddal, 12 Oreg. 280, 288, 7 Pac. 108, 53

Am. Dec. 162; Austin v. Walsh, 2 Mass. 401. Am. Rep. 360].

'New York.— Woodbury v. Deloss, 65 Barb. 5. Andrews v. Wall, 3 How. (U. S.) 568,

(N. Y.) 501. 572, 11 L. ed. 729.
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ants, 689

6. Judgment, 690

a. On Indictment in Several Counts, 690

b. On Separate Trial, 690

7. New Trial and Arrest of Judgment, 690

a. In General, 690

b. Presence cf All Defendants on Motion, 690

8. Sentence and Punishment, 690

a. Where Punishment Is Not Prescribed, 690

b. Where Punishment Is Measured by Object of Cmi-
spiracy, 691

c. Offense Committed by Official, 691

d. Place of Imprisonment, 691

B. In Civil Actions, 691

1. Instructions, 691

a. In General, 691

b. As to Fact of Conspi/racy, 691

c. As to Evidence of Accomplice, 691

d. As to Fraud and Resulting Damage, 691

2. Questions oflaw and Fact, 691

3. Verdict, 693

a. Right to Recover as Against One Defendant Alone, 693

b. When Joint Wrong Necessa/ry, 693

4. Measure of Damage, 693

a. Compensation, 693

b. loss Conjectural, 693

c. Injury From Direct Acts, 693

d. Damages as Affected by Apportionment Among Con-

spirators, 693

e. Fxempla/ry Damages, 693

CROSS-RSFBRBNCBS
For Matters Eelating to :

Action on the Case, see Case, Action On.

Acts and Declarations of Conspirator, see Criminal Law ; Evidence.
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For Matters Relating to (continued)

:

Combinations

:

In Restraint of Trade, see Conteaots ; Monopolies,
To Create Monopoly, see Monopolies.

Injunction Against Conspiracy, see Injunctions.

For General Matters Relating to Criminal Law and Criminal Procedure, see

Ceiminal Law.

I. DEFINITION AND NATURE.

A. In General. It has been said that there is perhaps no crime an exact
definition of which it is more difficult to give than the offense of conspiracy.^

The essentials of a conspiracy, whether viewed with regard to its importance in a
criminal prosecution or its significance in a civil action for damages, are com-
monly described in this general language : It is a combination between two or

more persons to do a criminal or an unlawful act or a lawful act by criminal or

unlawful means.^ This definition perhaps is not perfectly accurate, but is suffi-

cient as a general description of the offense.*

B. Combination— l. Number of Persons Necessary. To constitute a con-

spiracy there must be a combination of two or more persons ; one person cannot
conspire with himself.*

1. state V. Donaldson, 32 N. J. L. 151, 90
Am. Dee. 649.

2. Arkansas.—• Clinton v. Estes, 20 Arli.

216.

Connecticut.—• State v. Rowley, 12 Conn.
101.

Delaware.— State v. Clark, 9 Houst. (Del.)

530, 33 Atl. 310.

Illinois.— Spies v. People, 122 111. 1, 12

N. B. 865, 17 N. E. 898, 3 Am. St. Rep. 320;
Heaps r. Dunham, 95 111. 583; Smith v. Peo-

ple, 25 111. 17, 76 Am. Dec. 780 ; Orr v. Peo-
ple, 63 111. App. 305; Breitenberger v.

Schmidt, 38 111. App. 168.

Maine.^ State v. Mayberry, 48 Me. 218.

Massachusetts.— Com. v. Hunt, 4 Mete.

(Mass.) Ill, 38 Am. Dec. 346; Com. t: Judd,
2 Mass. 329, 3 Am. Dee. 54.

Michigan.—'Alderman v. People, 4 Mieh.
414, 9 Am. Dec. 321.

New Jersey.—^ State v. Donaldson, 32

K. J. L. 151, 90 Am. Dec. 649.

New York.— People v. Melvin, 2 Wheel.

Crim. (N. Y.) 262; People v. Trequier, 1

Wheel. Crim. (N. Y.) 142.

OWo.— State v. Snell, 5 Ohio S. & C. PI.

Dec. 670, 2 Ohio N. P. 55.

Pennsylvania.— Hinchman v. Richie, 1

Brightly (Pa.) 143; Com. v. Tack, 1 Brewst.

(Pa.) 511; Cote v. Murphy, 33 Wkly. Notes
Cas. (Pa.) 421; Com. v. Bliss, 12 Phila.

(Pa.) 580, 34 Leg. Int. (Pa.) 354.

Vermont.— Boutwell r. Marr, 71 Vt. 1, 42

Atl. 607, 76 Am. St. Rep. 746, 43 L. R. A.

803 ; State v. Stewart, 59 Vt. 273, 9 Atl. 559,

59 Am. R«p. 710.

^¥iscons^n.—•Martens v. Reilly, 109 Wia.

464, 84 N. W. 840.

United States.— Pettibone v. U. S., 148

U. S. 197, 13 S. Ct. 542, 37 L. ed. 419; Drake

V. Stewart, 76 Fed. 140, 22 C. C. A. 104;

V. S. V. Cassidy, 67 Fed. 698; U. S. v. Lan-

caster, 44 Fed. 896, 10 L. R. A. 333 ; U. S. v.
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Wootten, 29 Fed. 702; U. S. v. Sacia, 2 Fed.
754; In re Mussel Slough Case, 6 Sawy.
(U. S.) 612, 5 Fed. 680.

England.— Reg. v. Kenrick, 5 Q. B. 49,

Dav. & M. 208, 7 Jur. 848, 12 L. J. M. C.

135, 48 E. C. L. 49 ; Rex v. Seward, 1 A. & E.

706, 3 L. J. M. C. 103, 3 N. & M. 557, 28
E. C. L. 330; Reg. v. Bunn, 12 Cox C. C.

316; Reg. v. Vincent, 9 C. & P. 91, 38 E. C. L.

65 ; Rex V. Turner, 13 East 228.

Other definitions are: "A corrupt agreeing

together of two or more persons to do by
concerted action something unlawful either

as a means or an end." State v. Slutz, 106
La. 182, 30 So. 298 ; U. S. v. Stevens, 2 Hask.
(U. S.) 164, 27 Fed. Cas. No. 16,392.

"A confederacy to do an unlawful act, or a
lawful act by unlawful means, whether to the

prejudice of an individual, or of the public."

State V. Burnham, 15 N. H. 396, 402.

The term "conspiracy" is divisible into three

heads:— (1) Where the end to be attained is

in itself a crime; (2) where the object is

lawful, but the means to be resorted to are

unlawful; (3) where the object is to do an
injury to a third party or a class, although

if the wrong were inflicted by a single in-

dividual it would be a wrong and not a

crime. Reg. v. Parnell, 14 Cox C. C. 508.

By express statutory provision in Colorado

the object of the conspiracy must itself be an
unlawful act if committed, and the doing of

a lawful act in an unlawful way is not within

the provision. Lipschitz r. People, 25 Colo.

261, 53 Pac. 1111; Miller v. People, 22 Colo.

530, 45 Pac. 408; Connor v. People, 18

Colo. 373, 33 Pac. 159, 36 Am. St. Rep. 295,

25 L. R. A. 341.

3. Com. V. Hunt, 4 Mete. (Mass.) Ill, 38

Am. Dec. 346.

4. Illinois.— 'Eva.na r. .People, 90 111. 384;

Carl Corper Brewing, etc., Co. v. Minwegan,
etc., Mfg. Co., 77 111. App. 213.
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2. The Agreement— a. Necessity For Agreement— (i) In Gsnmsal. To
constitute a conspiracy there must be unity of design and purpose, for the com-
mon design is of the essence of the conspiracy.^

(ii) Knowledge Without Participation. The mere knowledge, acquies-

cence, or approval of the act, without cooperation or agreement to cooperate, is

not enough to constitute one a party to a conspiracy .' There must be intentional

participation in the transaction with a view to the furtherance of the common
design and purposed

b. Character of Agreement. No formal agreement between the parties to do
the act charged is necessary. It is sufficient that the minds of the parties meet
understandingly so as to bring about an intelligent and deliberate agreement to

do the acts and commit the offense charged, although such agreement be not

manifested by any formal words.^ If two persons pursue by their acts the same

Pennsylvania.— Gaunce v. Backhouse, 37
Pa. St. 350; Com. v. Manson, 2 Ashm. (Pa.)
31; Com. v. Irwin, 8 Phila. (Pa.) 380.

South Carolina.— State v. Jackson, 7 S. C.

283, 24 Am. Rep. 476.

Texas.—• Woodworth v. State, 20 Tex. App.
375.

United States.— V. S. v. Hirsch, 100 U. S.

33, 25 L. ed. 539; U. S. v. Stevens, 2 Hask.
(U. S.) 164, 27 Fed. Gas. No. 16,392.
England.— Reg. v. Thompson, 16 Q. B. 832,

5 Cox C. C. 166, Dears. C. C. 3, 17 Jur. 453,
20 L. J. M. C. 183, 7 E. C. L. 832; Reg. v.

Boulton, 12 Cox C. C. 87; Reg. r. Barry, 4
F. & F. 389.

See 10 Cent. Dig. tit. "Conspiracy," § 2

et seg.

As husband and wife are considered one in

law they cannot alone be guilty of conspiracy.

People V. Miller, 82 Cal. 107, 22 Pac. 934;
State V. Clark, 9 Houst. (Del.) 536, 32 Atl.

310; Com. v. Kirkpatrick, 15 Leg. Int. (Pa.)

268; Kirtley v. Deck, 2 Munf. (Va.) 10, 5
Am. Dec. 445.

Feigned purpose by one of two persons.—
One person cannot be guilty of conspiring
with another to commit a, crime, where the
latter only formed a purpose to assist in its

commission with the intention of drawing the
former on. In such case there is no union
or concert of wills. Woodworth v. State, 20
Tex. App. 375.

5. Ochs V. People, 124 111. 399, 16 N. E.
662; Spies v. People, 122 111. 1, 12 N. E.

865, 17 N. E. 898, 3 Am. St. Rep. 320; U. S.

V. Frisbie, 28 Fed. 808 ; U. S. v. Hamilton, 26
Fed. Cas. No. 15,289, 11 Chic. Leg. N. 336, 25
Int. Rev. Rec. 217, 8 Reporter 166.

6. Illinois.— Evans v. People, 90 111. 384.

/o«;a.— State v. King, 104 Iowa 727, 74
N. W. 691.

North Carolina.— Brannoek v. Bouldin, 26
N. C. 61.

United States.— U. S. v. Newton, 52 Fed.

275; V. S. V. Nunnemacher, 7 Biss. (U. 3.)

HI, 27 Fed. Cas. No. 15,902.

England.— Reg. v. Barry, 4 F. & F. 389.

In respect to matters with which he is not

concerned or connected one is not charged with

the legal duty of preventing mischief to

others by communicating what he knows.
Brannoek v. Boiildin, 26 N. C. 61.

Persons acting as agents or servants.— On
an indictment charging a conspiracy to de-

fraud the United States by mailing old news-
papers or fraudulently increasing the weight
of mail matters, if such mailing was done by
defendants' servants or agents as such, and
not as parties to, or members or abettors of,

the common design, they will not be deemed
co-conspirators. U. S. v. Newton, 52 Fed.
275.

7. U. S. V. Nunnemacher, 7 Biss. (U. S.)

Ill, 27 Fed. Cas. No. 15,902. Thus where
certain wharfingers and their servants were
indicted for a conspiracy to defraud by false

statements as to goods deposited with them
and insured by the owners against fire, it

was held that evidence that false statements
were knowingly sent in by the servants, which
would be for the benefit of the masters, and
that afterward the servants took fraudulent
means to conceal the falsehood of the state-

ments, with evidence that the employers had
the means of knowing the falsehood, and
knew of the devices used to conceal it, was
no evidence to sustain the charge of a fraudu-
lent conspiracy between the employers and
servants. Reg. v. Barry, 4 F. & F. 389.

8. Alabama.— Gibson v. State, 89 Ala. 121,

8 So. 98, 18 Am. St. Rep. 96; Martin v. State,

89 Ala. 115, 8 So. 23, 18 Am. St. Rep. 91;
Williams v. State, 81 Ala. 1, 1 So. 179, 60
Am. Rep. 133.

Illinois.— Spies v. People, 122 111. 1, 12
N. E. 865, 17 N. E. 898, 3 Am. St. Rep. 320.

Indiana.— McKee v. State, 111 Ind. 378, 12
N. E. 510; Archer v. State, 106 Ind. 426,
7 N. E. 225.

Wisconsin.— Patnode v. Westenhover, 114
Wis. 460, 90 N. W. 467.

United States.— V. S. v. Sacia, 2 Fed. 754;
U. S. V. Goldberg, 7 Biss. (U. S.) 175, 26
Fed. Cas. No. 15,253; U. S. ;;. Rindskopf,
6 Biss. (U. S.) 259, 27 Fed. Cas. No. 16,165,

8 Chic. Leg. N. 9, 21 Int. Rev. Rec. 326, 1

N. Y. Wldy. Dig. 223; In re Mussel Slough
Case, 6 Sawy. (U. S.) 612, 5 Fed. 680; U. S.

V. Allan, 24 Fed. Cas. No. 14,432, 7 Int. Rev.
Rec. 163.

[I. B, 2. b]
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object often by the same means, one performing one part of the act and the other
another part of the act, so as to complete it wiih a view to the attaining of the
object which thej were pursuing, this will be sufficient to constitute a conspiracy.'

Previous acquaintance is unnecessary,*" and it is not essential that each conspirator

should know the exact part to be performed by the other conspirators in execu-
tion of the conspiracy.*'

3. Means. If the object of the combination is unlawful, the means contem-
plated to efEect such object are immaterial, either in a criminal prosecution to pun-
ish the perpetrators for entering into the combination or to recover of them the
damages inflicted by carrying out the object of the conspiracy ;

^ and it is not
even necessary that the means should have been agreed upon.'^ Where, however,
the object of the conspiracy is in itself not unlawful, the object is immaterial and
the illegality of the means used or intended to be used constitutes the offense."

Where the object in view is lawful and no unlawful means are used there can be
no prosecution for conspiracy,*^ nor any civil action.

England,.— Reg. «. Murphy, 8 C. & P. 297,

34 E. C. L. 744.
" It is not necessary to constitute a con-

spiracy that two or more persons should meet
together, and enter into an explicit or formal
agreement for an unlawful scheme, or that

they should directly, by words or in writing,

state what the unlawful scheme was to be,

and the details of the plan or means b> which
the unlawful combination was to be made
effective. It is sufficient if two or more per-

sons, in any manner, or through any contri-

vance, positively or tacitly come to a mutual
understanding to accomplish a common and
unlawful design. In other words, where an
unlawful end is sought to be effected, and two
or more persons, actuated by the common pur-

pose of accomplishing that end, work together,

in any way, in furtherance of the unlawful
scheme, every one of said persona becomes a
member of the conspiracy, although the part

he was to take therein was a subordinate

one, or was to be executed at a remote dis-

tance from the other conspirators." U. S. v.

Cassidy, 67 Fed. 698, 702.

9. Ochs V. People, 124 111. 399, 16 N. E.

662; Spies v. People, 121 111. 1, 12 N. E. 865,

17 N. E. 898j 3 Am. St. Hep. 320; In re Mussel
Slough Case, 6 Sawy. (U. S.) 612, 5 Fed.

580; Reg. v. Murphy, 8 C. & P. 297, 34

E. C. L. 744.

10. People V. Mather, 4 Wend. (N. Y.)

229, 21 Am. Dec. 122; U. S. v. Wrape, 28

Fed. Cas. No. 16,767, 4 Cine. L. Bui. 433;

Reg. V. Parnell, 14 Cox C. C. 508.

11. Spies V. People, 122 111. 1, 12 N. E.

865, 17 N. E. 898, 3 Am. St. Rep. 320; U. S.

y. Rindskopf, 6 Biss. (U. S.) 259, 27 Fed.

Cas. No. 16,165, 8 Chic. Leg. N. 9, 21 Int. Rev.

Rec. 326, 1 N. Y. Wkly. Dig. 223; U. S. v.

Wrape, 28 Fed. Cas. No. 16,767, 4 Cine. L.
'

Bui. 433.

An excellent illustration of this principle is

given in Spies v. People, 122 111. 1, 12 N. E.

865, 17 N. E. 898, 3 Am. St. Rep. 320. It

was there held that where a number of per-

sons conspired together to destroy the police

force of a city, in a certain event, as in case

[I, B, 2, b]

of a collision between them and working-men
by throwing a bomb among the police, if the
bomb-maker knew it was to be thrown by one
of those having the common purpose, that
would be sufficient to affect him with the
guilt of devising, encouraging, aiding, or abet-
ting the crime, resulting from the act; that
it was altogether immaterial that the maker
of the bombs did not know who was to use
them.

12. ZiiiTCois.— Smith v. People, 25 111. 17,

76 Am. Dec. 780.

Maryland.— State v. Buchanan, 5 Harr.
& J. (Md.) 317, 9 Am. Dec. 534.

Massachusetts.— Com. v. Hunt, 4 Mete.
(Mass.) Ill, 38 Am. Dec. 346.

New York.— Adams v. People, 9 Hun
(N. Y.) 89; Lambert v. People, 9 Cow. (N. Y.)
578.

Pennsylvania.— Hazen v. Com., 23 Pa. St.

355; Com. V. McKiason, 8 Serg. & R. (Pa.)

420, 11 Am. Dec. 630.

Wisoonsin.— Martens v. Reilly, 109 Wis.
464, 84 N. W. 840 ; State v. Crowley, 41 Wis.
271, 22 Am. Rep. 719.

United States.— U. S. v. Rindskopf, 6 Biss,

(U. S.) 259, 27 Fed. Cas. No. 16,165, 8 Chic.

Leg. N, 9, 21 Int. Rev. Rec. 326, 1 N. Y.
Wkly. Dig. 223.

See 10 Cent. Dig. tit. " Conspiracy," § 37.

As a conspiracy to seduce a female is it-

self unlawful, it is immaterial whether the

means to be used are unlawful or not. Smith
V. People, 25 111. 17, 76 Am. Dec. 780.

13. Com. V. McKisson, 8 Serg. & R. (Pa.)

420, 11 Am. Dec. 630.

14. Massachusetts.— Com. v. Eastman, 1

Cush. (Mass.) 189, 48 Am. Deo. 596.

Michigan.— People v. Richards, 1 Mich.

216, 51 Am. Dee. 75.

New York.— Lambert v. People, 9 Cow.

(N. Y.) 578.

Pennsylvania.— Com. v. Myers, 29 Wkly.

Notes Cas. (Pa.) 497.

Wisconsin.— Martens v. Reilly, 109 Wis.

464, 84 N. W. 840.

15. Com. V. Myers, 29 Wkly. Notes Cas.

(Pa.) 497.
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II. Criminal liability.

A. Common-Law Offense. The ofEense of conspiracy, as known to the com-
mon law of England, so far as it is adapted to existing conditions, is consistent

with established institutions and, unaffected by legislation, is an indictable com-
mon-law ofifense in many of the states.*^

B. Constituents of Offense— I. Unlawful End or Means. As already

shown, in order that a combination may be punishable it must be formed either to

do an unlawful act or a lawful act by criminal or unlawful means." It is not

essential, however, to criminal liability that the acts contemplated should consti-

tute a criminal ofEense, for which without the elements of conspiracy one alone

could be indicted.'* It will be enough if they are corrupt, dishonest, fraudulent,

16. Alabama.— Thompson v. State, 106
Ala. 67, 17 So. 512; State v. Cawood, 2 Stew.
(Ala.) 360.

Connecticut.— State v. Thompson, 69 Conn.
720, 38 Atl. 868.

Ma/ryland.— State v. Buchanan 5 Harr.

& J. (Md.) 317, 9 Am. Dec. 534.

Massachusetts.— Com. v. Hunt, 4 Mete.
(Mass.) Ill, 38 Am. Dec. 346.

Minnesota.— State v. PuUe, 12 Minn. 164.

New Hampshire.— State v. Burnham, 15

K H. 396.

New Jersey.— Sta.te v. Norton, 23 N. J. L.

33.

Contra, Perkins v. Hogg, 11 Ohio Dec.

(Reprint) 585, 28 Cine. L. Bui. 32.

See 10 Cent. Dig. tit. " Conspiracy," § 30.

33 Edw. I, which purports to define con-

spiracy, does not abolish or limit the offense

as it existed at common law. State v. Bu-
chanan, 5 Harr. & J. (Md.) 317, 9 Am. Dec.

534; State v. Norton, 23 N. J. L. 33; 1

Hawkins P. C. 189.

N. J. Rev. Stat. p. 275, § 61, enumerating
various particulars in which the crime of con-

spiracy consists and prescribing the punish-

ment for the offense thus constituted, but

neither in terms abolishing the common-law
offense nor declaring that the cases enumer-

ated shall alone constitute the offense, does

not abrogate the existing common-law offense.

State V. Norton, 23 N. J. L. 33.

Conspiracy to commit crime without the

state.— In Alabama it is an indictable com-
mon-law misdemeanor to conspire within the

state to commit a known common-law felony,

malum in se, in a sister state. Thompson v.

State, 106 Ala. 67, 17 So. 512. So in Texas.

Em p. Rogers, 10 Tex. App. 655, 38 Am. Rep.

654.

In federal courts.—Conspiracy, as known at

common law, not being defined by any act of

congress as an offense against the authority

of the United States, is not cognizable as

such in the federal courts. U. S. v. Martin, 4

Cliff. (U. S.) 156, 26 Fed. Cas. No. 15,728.

And see U. S. v. McCord, 72 Fed. 159.

17. See supra, I, A; I, B, 3.

18. Connecticut.—State v. Gtannon, (Conn.

1902) 52 Atl. 727; State v. Rowley, 12 Conn.

101.

Illinois.— Orr v. People, 63 111. App. 305.

Maryland.— State v. Buchanan, 5 Harr.
& J. (Md.) 317, 9 Am. Dec. 534.

Massachusetts.— Com. v. Waterman, 122
Mass. 43; Adams v. Paige, 7 Pick. (Mass.)

542; Com. V. Judd, 2 Mass. 329, 3 Am. Dec.

54; Com. v. Hunt, Thach. Crim. Cas. (Mass.)
609.

Michigan.— People v. Richards, 1 Mich.
216, 51 Am. Rep. 75. But see Alderman v.

People, 4 Mich. 414, 69 Am. Dee. 321.

New Hampshire.— State v. Burnham, 15

N. H. 396.

New Jersey.— State v. Donaldson, 32
N. J. L. 151, 90 Am. Dec. 649; State v. Nor-
ton, 23 N. J. L. 33 [disapproving dictum in

State V. Rickey, 9 N. J. L. 293].

Pennsylvania.— Wilson v. Com., 96 Pa. St.

56; Morris Run Coal Co. v. Barclay Coal Co.,

68 Pa. St. 173, 8 Am. Rep. 159.

Wisconsin.— Martens v. Reilly, 109 Wis.
464, 84 N. W. 840.

England.— Reg. v. Warburton, L. R. 1 C. C.

274, 11 Cox C. C. 584, 40 L. J. M. C. 22, 23

L. T. Rep. N. S. 473, 19 Wklv. Rep. 165; Eex
V. Delaval, 3 Burr. 1434, 1 W. Bl. 410, 439;
Rex V. Roberts, 1 Campb. 399; Reg. v. Best,

2 Ld. Raym. 1167; Savile v. Roberts, 1 Ld.
Raym. 374; Rex v. Journeymen-Taylors, 8

Mod. 10; Rex v. De Berenger, 3 M. & S. 67,

15 Rev. Rep. 415; Rex v. Cope, 1 Str. 144;
Rex V. Mawbey, 6 T. R. 619, 3 Rev. Rep. 282.

Contra, Rex v. Turner, 13 East 228, holding
that an indictment will not lie for conspiring

to commit a civil trespass upon property.

See 10 Cent. Dig. tit. "Conspiracy," § 35
et seq.

Doctrine illustrated.— It is an indictable

conspiracy to induce a young female by false

representations to leave the protection of the
house of her parent in order to facilitate her
prostitution. Rex v. Delaval, 3 Burr. 1434,

1 W. Bl. 410, 439. So a conspiracy to impov-
erish a, tailor and prevent him by indirect

means from carrying on his trade. Rex v.

Eceles, 3 Dougl. 337, 26 E. C. L. 224. So a
conspiracy to marry paupers, with a view to

charge one parish and exonerate another ( Rex
V. Tarrant, 4 Burr. 2106), to charge a man
with being the father of a bastard (Rex v.

Kimberty, 1 Lev. 62; Timberley v. Childe,
Sid. 68; Rex v. Armstrong, 1 Vent. 304), or
a combination to impoverish a class of per-

[II, B. 1]
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or immoral, and in tliat sense illegal." A conspiracy will be indictable if the end
proposed or the means to be employed are by reason of the combination particu-

larly dangerous to the public interest, or particularly injurious to some individual,

although not criminal.^

2. Unlawful Combination. According to all the authorities the conspiring
together is the essence of the charge and on proof thereof a conviction is

warranted.^'

3. Overt Act— a. General Rule. At common law no overt act is necessary

to constitute the offense of conspiracy, and the rule is of universal application,

except so far as it may be changed or limited by special statutory enactment.^

sons (Eex v. Sterling, 1 Lev. 125, Sid. 174).

And see State v. Donaldson, 32 N. J. L. 15, 90
Am. Dec. 649.

19. State V. Burnham, 15 N. H. 396.

"An act may be immoral without being in-

dictable, where the isolated acts of an indi-

vidual are not so injurious to society as to

require the intervention of the law. But
when immoral acts are committed by numbers,
in furtherance of a common object, and with
the advantages and strength which determina-

tion and union impart to them, they assume
the grave importance of a conspiracy, and the

peace and order of society require their re-

pression." State V. Burnham, 15 N. H. 396,

402.

20. Com. V. Waterman, 122 Mass. 43.

Many acts which if done by an individual

are not indictable are punishable criminally

when done in pursuance of a, conspiracy be-

tween two or more persons, and it seems that

an indictment may be sustained whenever
there is a conspiracy for an unlawful pur-

pose or to eflfect a lawful purpose by unlawful

means. State v. Rowley, 12 Conn. 101.

21. Alabama.— Thompson v. State, 106

Ala. 67, 17 So. 512.

Connecticut.— State v. Thompson, 69 Conn.

720, 38 Atl. 868; State v. Bradley, 48 Conn.

535 ; State v. Wilson, 30 Conn. 500.

Maryland.— State v. Buchanan, 5 Harr.

& J. (kd.) 317, 9 Am. Dec. 534.

Massachusetts.— Com. v. Hunt, 4 Mete.

(Mass.) Ill, 38 Am. Dec. 346; Com. v. Davis,

9 Mass. 415; Com. v. Warren, 6 Mass. 74;

Com. V. Tibbetts, 2 Mass. 536; Com. v. Judd,

2 Mass. 329, 3 Am. Dec. 5-4.

Michigan.— People v. Saunders, 25 Mich.

119; People v. Eichards, 1 Mich. 216, 51 Am.
Dec. 75.

New Hampshire.— State v. Burnham, 15

N. H. 396.

Neio Jersey.— State v. Rickey, 9 N. J. L.

293.

New York.— People v. Mather, 4 Wend.
(N. Y.) 229, 21 Am. Dec. 122.

Pennsylvania.— Com. v. Bartilson, 85 Pa.

St. 482; Com. v. McKisson, 8 Serg. & E.

(Fa.) 420, 11 Am. Dec. 630; Collins v. Com.,

3 Serg. & R. (Pa.) 220; Com. v. Mciiowan, 2

Pars. Eq. Cas. (Pa.) 341.

Texas.— Bailej v. State, (Tex. Crim. 1900)

59 S. W. 900.

United States.— V. S. V. Hirsch, 100 U. S.

33, 25 L. ed. 539; U. S. v. Eindskopf, 6 Biss.

[11, B. 1]

(U. S.) 259, 27 Fed. Cas. No. 16,165, 8 Chic.

Leg. N. 9, 21 Int. Rev. Rec. 326, 1 N. Y.
Wkly. Dig. 223.

England.— Rex v. Gill, 2 B. & Aid. 204, 20
Rev. Rep. 407 ; Vertue v. Clive, 4 Burr. 2472

;

Rex V. Rispal, 3 Burr. 1320, 1 W. Bl. 368;

Rex V. Spragg, 2 Burr. 993; Reg. v. Best, 2

Ld. Raym. 1167.

See 10 Cent. Dig. tit. " Conspiracy," § 33.
" The essence of the offense charged is the

unlawful combination between the defend-

ants, and not the accomplishment of the ulti-

mate design of their agreement." State v.

Thompson, 69 Conn. 720, 725, 38 Atl. 868.

23. Alaiama.— Thompson . v. State, 106
Ala. 67, 17 So. 512; State v. Cawood, 2 Stew.

(Ala.) 360.

Connecticut.— State v. Wilson, 30 Conn.
500.

niinois.— Ocka V. People, 124 111. 399, 16

N. E. 662.

Indiana.— Landringham v. State, 49 Ind.

18G.

Maine.— State v.. Ripley, 31 Me. 386.

Maryland.— State v. Buchanan, 5 Harr.

& J. (Md.) 317, 355, 9 Am. Dec. 534, where it

is said: "There is nothing in the objection

that to punish a conspiracy where the end is

not accomplished, would be to punish a, mere
executed intention. It is not the bare in-

tention that the law punishes, but the act

of conspiring, which is made a substantive

oflfence, by the nature of the object intended

to be effected."

Massachusetts.— Com. v. Warren, 6 Mass.

74; Com. v. Tibbetts, 2 Mass. 536; Com. v.

Judd, 2 Mass. 329, 3 Am. Dec. 54; Com. v.

Hunt, Thaoh. Crim. Cas. (Mass.) 609.

Michigan.— Alderman v. People, 4 Mich.

414, 69 Am. Dec. 321; People v. Richards, 1

Mich. 216, 51 Am. Dec. 75.

Minnesota.— Stsite v. PuUe, 12 Minn. 164.

New Hampshire.— State v. Straw, 42 N. H.

393.

New Jersey.— State v. Rickey, 9 N. J. L.

293, rule changed by statute.

New York.— People v. Everest, 51 Hun
(N. Y.) 19, 3 N. Y. Suppl. 612, 20 N. Y.

St. 456; People v. Mather, 4 Wend. (N. Y.)

229, 21 Am. Dec. 122; In re Duprey, 4 City

Hall Rec. (N. Y.) 121.

North Carolina.— State v. Younger, 12

N. 0. 357, 17 Am. Dec. 571.

Pennsylvania.—'Heine v. Com., 91 Pa. St.

145; Hazen v. Com., 23 Pa. St. 355; CoUina
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b. Statutory Changes of Rule. Nevertheless the rule has been either entirely

abrogated or much limited in its application by special statutory provisions. In
Arizona, California, New Jersey, New York, and Wisconsin it is essential that

some act be done in execution of the design agreed upon to complete the offense,

except in cases specially excepted by the statute from its operation.^ Under the

federal statutes some overt act in pursuance of the conspiracy is a necessary

element of any offense against the United States;^ but all the overt acts

charged in the indictment need not be shown. It will be sufficient to show that

one or more of these acts were committed in furtherance of the conspiracy.^

4. Accomplishment of Purpose. As is shown in the preceding section, an
overt act is not an element of the offense of conspiracy and not necessary to be

V. Com., 3 Serg. & E. (Pa.) 220; Eeapublica
v. Ross, 2 Yeates (Pa.) 1; Com. v. MoGowan,
2 Pars. Eq. Cas. (Pa.) 341; Com. r. Gold-
smith, 12 Phila. (Pa.) 632, 35 Leg. Int. (Pa.)
420; Com. v. Bliss, 12 Phila. (Pa.) 580, 34
Leg. Int. (Pa.) 354; Com. ;;. Corlies, 8 Phila.
(Pa.) 450.

Texas.— Johnson v. State, 3 Tex. App. 590.

Virginia.— Crump's Case, 84 Va. 927, 6
S. E. 620, 10 Am. St. Rep. 895.

United States.— U. S. v. Lancaster, 44 Fed.
896, 10 L. R. A. 333; U. S. v. Watson, 17

Fed. 145.

England.— 'B.eyaiaiD.n v. Reg., L. R. 8 Q. B.

102, 12 Cox C. C. 383, 28 L. T. Rep. N. S.

162, 21 Wkly. Rep. 357; Rex v. Rispal, 3

Burr. 1320, 1 W. Bl. 368; Rex v. Spragg, 2

Burr. 993; O'Connell v. Reg., 11 CI. & F.

155, 1 Cox C. C. 413, 9 Jur. 25, 8 Eng. Re-
print 1001 ; Reg. v. Duffield, 5 Cox C. C. 404

;

Reg. V. Best, 2 Ld. Raym. 1167; Rex v. Ed-
wards, 8 Mod. 320; Rex v. Kinnersley, 1 Str.

193.

See 10 Cent. Dig. tit. "Conspiracy," § 38.

23. Arizona.— Territory v. Turner, (Ariz.

1894) 37 Pac. 368.

California.—• People v. Daniels, 105 Cal.

262, 38 Pac. 720.

tiew /ersey.— State v. Barr, (N. J. 1898)

40 Atl. 772; Wood v. State, 47 N. J. L. 180;
Johnson v. State, 26 N. J. L. 313; State v.

Norton, 23 N. J. L. 33.

'New Yorfc.— People v. Sheldon, 139 N. Y.

251, 34 N. E. 785, 54 N. Y. St. 513, 36 Am.
St. Rep. 690, 23 L. R. A. 221; People v.

Flack, 125 N. Y. 324, 26 N. E. 267, 34 N. Y.

St. 722, 11 L. R. A. 807; People v. Willis, 34

N. Y. App. Div. 203, 54 N. Y. Suppl. 642;

People V. Everest, 51 Hun (N. Y.) 19, 3

N. Y. Suppl. 612, 20 N. Y. St. 456; People

V. Chase, 16 Barb. (N. Y.) 495; People v.

Briokner, 8 N. Y. Crim. 217.

Wiswnsin.— Rev. Stat. § 4568.

See 10 Cent. Dig. tit. " Conspiracy," § 38.

SufiScient overt act.— People v. Daniels, 105

Cal. 262, 38 Pac. 720, was a trial for con-

spiring falsely to move and maintain an ac-

tion for slander, and it was held that the

commencement of such action by filing a

complaint constituted a sufficient overt act.

although defendant was not a party to such

suit.

Insufficient proof of overt act.— U. S. v.

Newton, 52 Fed. 275, was a case of conspiracy

[40]

to defraud the United States by mailing old

newspapers for the purpose of fraudulently
increasing the weight of mail matter on a
railway post route at a time when the gov-
ernment was considering the payment of ad-

ditional compensation for the carriage of the

mails. It was held that evidence that the

newspapers, the fraudulent mailing of which
within the district constituted the overt act

charged, were rewrapped and remailed over
the post route from a place outside of the

district by an alleged co-conspirator, was not
proof of such act although it might be con-

sidered as showing the nature, extent, plan,
and operations of the conspiracy.
The only exceptions made by the statutes

of some of these states are in the ease of con-

spiracy to commit a felony upon the person
of another or to commit arson or burglary.
Ariz. Pen. Code, p. 701, par. 266; Cal. Pen.
Code, § 284; N. Y. Pen. Code, § 171; Wis.
Rev. Stat. § 4568.

24. Pettibone v. U. S., 148 U. S. 197, 13
S. Ct. 542, 37 L. ed. 419; U. S. v. Hirsch, 100
U. S. 33, 25 L. ed. 539; U. S. v. Cassidy, 67
Fed. 698 ; U. S. v. Howell, 56 Fed. 21 ; XJ. S.

V. Newton, 52 Fed. 275; U. S. v. Lancaster,
44 Fed. 896, 10 L. R. A. 333 ; U. S. v. Thomp-
son, 29 Fed. 86; U. S. v. Sanche, 7 Fed. 71.t;

U. S. V. Nunnemacher, 7 Biss. (U. S.) Ill,

27 Fed. Cas. No. 15,902; U. S. f. Babcock,
3 Dill. (U. S.) 581, 24 Fed. Cas. No. 14,487,

3 Centr. L. J. 143, 1 Cine. L. Bui. 52; U. S.

V. Boyden, 1 Lowell (U. S.) 266, 24 Fed. Cas.

No. 14,632 ; U. S. V. Reichert, 12 Sawy. (U. S.)

643, 62 Fed. 142 ; U. S. v. Thompson, 12 Sawv.
(U. S.) 438, 31 Fed. 331; U. S. v. Hutchins,
26 Fed. Cas. No. 15,430, 1 Cine. L. Bui. 371;
U. S. r. Hamilton, 26 Fed. Cas. No. 15,288, 8
Chic. Leg. N. 211, 1 Cine. L. Bui. 27, 22 Int.

Rev. Eec. 106.

Withdrawal from conspiracy.—^Until one of
the conspirators does some act to effect the

object of the conspiracy all the parties may
withdraw and thus escape the penalty pre-

scribed by the statute. U. S. v. Stevens, 44
Fed. 132.

25. U. S. V. Cassidy, 67 Fed. 698.

Proof of several acts.— Where the charge is

conspiracy to secure an under-rate in viola-

tion of interstate commerce law, proof of
several overt acts does not show more than
one offense the agreement being continuous.
U. S. V. Howell, 56 Fed. 21.

[II. B. 4]



626 [8 CycJ CONSPIRACY

proved, unless there is some special statutory requirement to that effect. It neces-

earily follows then that if an overt act is not a constituent of the offense it is

not essential that the object of the conspiracy should have been accomplished.^*

It is also immaterial that the accomplishment of the object of the conspiracy was
impossible.*'' So even where an overt act is made necessary by statute it is not

essential that the object of the conspiracy be effected.''*

5. Corrupt Motive. The formation of a common design by two or more per-

sons is never of itself a criminal conspiracy. This may be, and often is, per-

fectly innocent. The confederation must be corrupt. If the motives of the

confederates are not corrupt no criminality can attach to the confederation.''

Accordingly persons who agree to do an act innocent in itself in good faith, and
without the use of criminal means, are not converted into conspirators because it

turns out that the contemplated act was prohibited by statute.^

C. What Combinations Indictable— l. In General. A combination, it

26. Alabama.— State v. Cawood, 2 Stew.
(Ala.) 360.

Illinois.— Medley v. People, 49 111. App.
218.

Indiana.— Musgrave v. State, 133 Ind. 297,
32 N. E. 885.

Maryland.— State v. Buchanan, 5 Harr.
& J. (Md.) 317, 9 Am. Dec. 534.

Michigan.— People v. Gilman, 121 Mich.
187, 80 N. W. 4, 80 Am. St. Eep. 490, 46
L. R. A. 218; People v. Clark, 10 Mich. 310.

New Hampshire.— State v. Straw, 42 N. H.
393.

Neio York.— Adams v. People, 9 Hun
(N. Y.) 89.

North Carolina.— State v. Brady, 107 N. C.

822, 12 S. E. 325.

Permsylvama.— Heine v. Com., 91 Pa. St.

145; Hazen v. Com., 23 Pa. St. 355; Com. v.

McKisson, 8 Serg. & R. (Pa.) 420, 11 Am.
Dee. 630; Collins v. Com., 3 Serg. & R. (Pa.)
220.

Vermont.— State v. Noyes, 25 Vt. 415.

Wisconsin.— State v. Crowley, 41 Wis. 271,

22 Am. Rep. 719.

United States.— U. S. v. Cole, 5 McLean
(U. S.) 513, 25 Fed. Cas. No. 14,832.

England.—'Reg. v. Hibbert, 13 Cox C. C.

82.

Canada.— Reg. v. Frawley, 25 Ont. 431.

See 10 Cent. Dig. tit. " Conspiracy," § 39.

Thus where persons conspire to defraud by
means of false pretenses and false writings

in the form of bank-notes it is not essential

to a conviction that some person was actually

defrauded thereby. Collins v. Com., 3 Serg.

& R. (Pa.) 220.

27. Ochs V. People, 124 111. 399, 16 N. E.

602.

28. State v. Norton, 23 N. J. L. 33; Peo-

ple V. Chase, 16 Barb. (N. Y.J 495; U. S.

V. Wilson, 60 Fed. 890; U. S. v. Newton, 52
Fed. 275 ; U. S. v. Sacia, 2 Fed. 754 ; U. S. v.

Crosby, 1 Hughes (U. S.) 448, 25 Fed Cas.

No. 14,893 ; U. S. v. Wrape, 28 Fed. Cas. No.
16,767, 4 Cine. L. Bui. 433.

Thus under an indictment charging a con-

spiracy to aid and abet the landing of Chinese

laborers not entitled to enter the United

States, it is immaterial whether Chinese

laborers were in fact landed, if a criminal

[II, B, 4]

agreement was entered into and any of the

overt acts alleged were committed. U. S. ».'.

Wilson, 60 Fed. 890.

29. Wood V. State, 47 N. J. L. 461, 1 Atl.

509; People v. Flack, 125 N. Y. 324, 26 N. E.

267, 34 N. Y. St. 722, 11 L. R. A. 807; People
V. Powell, 63 N. Y. 88; Com. v. Ridgway, 2

Ashm. (Pa.) 247; Com. v. Tack, 1 Brewst.
(Pa.) 511; Com. v. Sheriff, 8 Phila. (Pa.)

645. See also State v. Flynn, 28 Iowa 26.

"The mere fact that the conspiracy has
for its object the doing of an act which may
be unlawful, followed by the doing of such

act, does not constitute the crime of con-

spiracy, imless the jury find that the parties

were actuated by a criminal intent. la

many cases this inference would be irresist-

ible, in others the jury might find that, al-

though the object of the agreement and the

overt act were unlawful, nevertheless the par-

ties charged acted under a misconception or

in ignorance, without any actual criminal

motive." People v. Flack, 125 N. Y. 324, 333,

26 N. E. 267, 34 N. Y. St. 722, 11 L. R. A.

80T.

Where motive not corrupt at inception of

conspiracy.— The fact that the motive of a

party joining a conspiracy was not corrupt

when joining it does not render him any the

less criminally liable if he afterward became
aware of the illegality of the combination and
still remained a member. U. S. v. Mitchell, 1

Hughes (U. S.) 439, 26 Fed. Cas. No. 15,790.

30. People t;. Powell, 63 N. Y. 88.

Illustration.— The defendants were com-

missioners of charities of the county of Kings

and were indicted for conspiring together to

omit, refuse, and neglect to advertise for sup-

plies as required by statute. Upon the trial,

the judge charged that, without regard to the

defendants' ignorance of the existence of the

statute, the agreement to violate the act, fol-

lowed by conduct in furtherance of the agree-

ment, constituted a conspiracy. This was
held error; the court remarking that it was
not enough that the act which was the object

of the conspiracy was prohibited. The con-

federates must be corrupt. The actual crimi-

nal intention belongs to the definition of con-

spiracy and must be shown to justify a con-

viction. People V. Powell, 63 N. Y. 88.



CONSPIRACY [8 CycJ 627

has been said, will be an indictable conspiracy, whenever the end proposed or
the means to be employed are of a highly criminal character; where they are
such as indicated great malice in the confederates ; where deceit is to be used, the
object in view being unlawful ; or where the confederacy, having no lawful aim,
tends simply to the oppression of individuals.^' Every conspiracy to injure indi-
viduals or to do acts unlawful or prejudicial to a community is indictable at com-
mon law.*'

2. To Commit Crime in General. It is elementary law that a conspiracy to
commit a crime, whether the grade be that of a felony or misdemeanor, is an indict-
able offense.^ This is true whether the act agreed to be done is an offense at
common law or made so by statute.** So a combination to procure another to
violate the law in order to extort money from him through threats of prosecution
is a criminal conspiracy.'' And it has been held an indictable conspiracy to pro-

31. State V. Donaldson, 32 N. J. L. 151, 90
Am. Dee. 649.

A fair summary of indictable combinations
is given in a well-considered decision by Judge
Buchanan of the Maryland court of appeals:
An indictment will lie at common law : (1) For
a, conspiracy to do an act not illegal nor
punishable if done by an individual, but im-
moral only. (2) For a conspiracy to do an
act neither illegal nor immoral in an indi-

vidual, but to effect a purpose which has a
tendency to prejudice the public. (3) For a
conspiracy to extort money from another, or

to injure his reputation by means not in-

dictable if practised by an individual as by
verbal defamation, and that whether it be to

charge him with an indictable offense or not.

(4) For a conspiracy to cheat and defraud a
third person, accomplished by means of an
act which would not in law amount to an in-

dictable cheat if effected by an individual.

( 5 ) For a malicious conspiracy to impoverish
or ruin a third person in his trade or pro-

fession. (6) For a conspiracy to defraud a,

third person by means of an act not per %e

unlawful, and although no person be thereby
injured. (7) For a bare conspiracy to cheat or

defraud a third person, although the means
of effecting it should not be determined on
at the time. ( 8 ) A conspiracy is a substantive
offense, and punishable at common law, al-

though nothing be done in execution of it.

State V. Buchanan, 5 Harr. & J. (Md.) 317,
9 Am. Dec. 534.

32. State v. Younger, 12 N. C. 357, 17

Am. Dec. 571.
33. Alabama.— Thompson v. State, 106

Ala. 67, 17 So. 512.

Oalifomia.— People v. Richards, 67 Cal.

412, 7 Pac. 828, 56 Am. Eep. 716.

Connecticut.— State v. Glidden, 55 Conn.
46, 8 Atl. 890, 3 Am. St. Hep. 23.

Illinois.— Orr v. People, 63 111. App. 305.

Maryland.— State v. Buchanan, 5 Harr.
& J. (Md.) 317, 9 Am. Dec. 534.

Massachusetts.—• Com. v. Kingsbury, 5

Mass. 106.

Michigan.— People v. Butler, 111 Mich.
483, 69 N. W. 734.

New Jersey.— State «. Donaldson, 32
N. J. L. 151, 90 Am. Dec. 649.

New York.— People v. Mather, 4 Wend.
(N. Y.) 229, 21 Am. Dec. 122.

North Oo/rolma.— State t;. Howard, 129
N. C. 584, 40 S. B. 71.

Pennsylvania.— Com. v. Putnam, 29 Pa.
St. 296; Com. v. McGowan, 2 Pars. Eq. Caa.
(Pa.) 341.

England.— Reg. v. Pamell, 14 Cox C. C.

508; Reg. v. Banks, 12 Cox C. C. 393.

See 10 Cent. Dig. tit. " Conspiracy," § 40.

34. Orr v. People, 63 111. App. 305 ; People
V. Butler, 111 Mich. 483, 69 N. W. 734; Com.
V. Putnam, 29 Pa. St. 296; Reg. v. Bunn, 12
Cox C. C. 316. Thus it is an indictable of-

fense to conspire to commit a murder (State
V. Tom, 13 N. C. 569; Reg. v. Banks, 12 Cox
C. C. 393), to rob (People v. Richards, 67
Cal. 412, 7 Pac. 828, 56 Am. Rep. 716), to

circulate bank-notes known to be stolen ( Com.
V. McGowan, 2 Pars. Eq. Cas. (Pa.) 341),
to offer to sell forged foreign bank-notes of

a, denomination the circulation of which is

prohibited in the state, where the conspiracy
is entered into (Twitchell v. Com., 9 Pa. St.

211), or to obtain money or property by
false pretenses (Orr v. People, 63 111. App.
305).

Conspiracy to commit felony— What is

not.—The offense of unlawfully confederating
together and going forth armed and disguised
to do a felonious act is not committed by four
people, two of them women in men's clothes,

who go out together at night to steal a few
chickens. If the purpose with which defend-
ants went forth at the time referred to be
judged by what they did do, or attempted to

do, tney certainly intended to commit, not a
felonious act but a petit larceny, for which
each of them might have been indicted and
punished by confinement in the county jail.

Carr v. Com., 15 Ky. L. Rep. 828, 25 S. W.
886.

Statute repealed before trial.— It has been
held that there can be no conviction upon an
indictment for conspiracy to violate a stat-

ute repealed before trial. Powell v. People,
5 Hun (N. Y.) 169. But see Reg. v. Thomp-
son, 16 Q. B. 832, 5 Cox C. C. 166, Dears. C. C.

3, 17 Jur. 453, 71 E. C. L. 832, 20 L. J. M. C.

183, which seems to hold the contrary.
35. People v. Saunders, 25 Mich. 119.

[II, C, 2]
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cure a violation of the law for the purpose of procuring evidence on which to
base a prosecution of the person against whom the conspiracy is directed.^'* It
has been held, however, that if the owners of property, for the purpose of entrap-
ping certain persons, cooperate with others to make arrangements with sucli per-

sons to steal the property of the above owners, none of the participants can be
convicted of the conspiracy to rob, since the taking with the owner's consent
would not constitute a crime, and the acts leading up thereto were not in them-
selves unlawful ;

^' but the opposite is true if neither the owners of the property
nor their cooperators suggest the offense or originate the criminal intent or
agreement.^

3. To Abduct Child. Under a statute making it an ofEense for any person by
force or fraud to carry away any child under a designated age with intent to

deprive its parents or lawful custodian of possession of it, an agreement between
a father and other persons peaceably to get possession of his child is not a criminal
conspiracy, where unlawful means are not agreed on or used to accomplish their

purpose."'

4. To Change Government by Force. Any organization for the propagation of
theories involving the destruction of the present social system, the common
division of the property of individuals, and the capital which has been produced
by labor, becomes an unlawful conspiracy (1) if it advocate the attainment of its

end by violent means, or (2) if in violation of the militia laws of any state it

provides for the formation and drilling of armed bodies of men for the purpose
of carrying its plans into effect.^

5. To Commit Offense Against United States. By a federal statute " it is made
a punishable offense for two or more persons to conspire to commit any ofEense

against the United States. Conspiracy as used in this statute means an unlawful
agreement to do some act which by some law of the United States has been made
a crime,^^ and three elements are necessary to constitute it : (1) For two or more
persons to conspire together; (2) to commit any ofEense against the United
States

; (3) an overt act of one or more parties to efEect the object of the con-

spiracy.** The offense denounced by the statute is not confined to such acts as

injure the United States, but applies as well to all conspiracies that affect private

rights or interests where they are under the protection of the criminal laws of

the United States, as to the rights and interests of the government itself."

36. Com. V. Leeds, 9 Phila. (Pa.) 569, 29 43. U. S. v. Cassidy, 67 Fed. 698. And see

Leg. Int. (Pa.) 149. But see Com. v. Kosten- U. S. v. Barrett, 65 Fed. 62.

baudar, (Pa. 1886) 20 Atl. 995, holding that 44. U. S. v. Sanche, 7 Fed. 715.

persons who Induced a saloon-keeper to give The following acts have been held con-

them liquor on Sunday so that they might spiracles within the statute: A conspiracy to

get the penalty allowed to informers were not plunder and wreck a vessel within admiralty

guilty of a conspiracy. jurisdiction. U. S. v. Sanche^ 7 Fed. 715. A
37. Connor r. People, 18 Colo. 373, 33 Pac. conspiracy to obtain money by false pretenses

159, 36 Am. St. Eep. 295, 25 L. R. A. 341. in the District of Columbia. In re Wolf, 27

38. Johnson v. State, 3 Tex. App. 590 \Ais- Fed. 606. A combination to retard and ob-

tinguishing Pigg v. State, 43 Tex. 108]. struct the passage of the United States mails.

39. Com. V. Myers, 146 Pa. St. 24, 29 Wkly. U. S. v. Debs, 63 Fed. 436; In re Grand Jury,

Notes Cas. (Pa.) 497, 23 Atl. 164. See also 62 Fed. 834; Thomas v. Cincinnati, etc., R.

Burns v. Com., 129 Pa. St. 138, 18 Atl. 756. Co., 62 Fed. 803; U. S. v. Stevens, 2 Hask.

40. Spies V. People, 122 111. 1, 12 N. E. (U. S.) 164, 27 Fed. Cas. No. 16,392. A com-

865, 17 N. E. 898, 3 Am. St. Rep. 320. bination to aid the landing of Chinese laborers

The fact that the conspirators may not not entitled to enter the United States. U. S.

have intended to resort to force, unless in v. Wilson, 60 Fed. 890. A combination to

their judgment they should deem it necessary defraud the mails by mailing a large quantity

to do so, will not make the conspiracy any the of old newspapers for the purpose of increas-

less unlawful. Spies v. People, 122 111. 1, 12 ing its weight at a time when the weight of

N. E. 865, 17 N. E. 898, 3 Am. St. Rep. 320. mail matter constituted the basis for fixing

41. U. S. Rev. Stat. (1872), § 5440. additional compensation. U. S. v. Newton, 52

42. In re Wolf, 27 Fed. 606. Fed. 275. A combination which will have the

[II, C. 2]
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6. To Interfere With Exercise of Civil Rights, A federal statute *' makes it a

punishable ofEense for two or more persons to conspire to injure, oppress, threaten,

or intimidate any citizen*' in the free exercise or enjoyment of any right or

privilege secured to him by the constitution or laws of the United States or

because of his having so exercised the same. This statute has been held constitu-

tional and valid.*'' To bring a case within its operation, it must appear that the

right, the enjoyment of which the conspirators intended to hinder or prevent,

was one granted by the constitution or laws of the United States.*^ It has been
held a violation of this statute to prevent a citizen from voting by force or

intimidation ;
*' to prevent a person from exercising the right to make efiEectual

his homestead entry ;
^ to threaten or maltreat a citizen in the custody of the offi-

cers of the law ;
^' to prevent a citizen from informing the United States marshal

of a violation of the revenue laws;^^ to hinder, oppress, and injure an office-

holder in the discharge of his functions as such;^' or to intimidate or injure a

citizen because of his having exercised his right to sue out an attachment for con-

tempt, for violating an injunction granted him by a federal coui-i;.'* So the kill-

ing of revenue officers while engaged in a conspiracy to injure or oppress them in

the exercise of their duties is an offense within another federal statute,'^ provid-

ing for the punishment of a felony committed while acting in violation of section

5508 of the United States Revised Statutes.^^ Again, conspiring to use intimi-

eflfeet of defeating the provisions of the in-

terstate commerce laws. U. S. v. Debs, 63

Fed. 436; In re Grand Jury, 62 Fed. 834;
Waterhouse v. Comer, 55 Fed. 149, 19 L. R. A.
403. See also In re Grand Jury, 62 Fed. 840;
U. S. V. Howell, 56 Fed. 21. Thus a combina-
tion to induce the officers of a common carrier

corporation, subject to the provisions of the
interstate commerce acts, and its locomotive
engineers to refuse to receive or handle inter-

state freight from another like common car-

rier in order to injure the latter is a punish-
able conspiracy. Toledo, etc., R. Co. v. Penn-
sylvania Co., 54 Fed. 730, 19 L. R. A. 387.

So where two or more men wrongfully and
corruptly agree among themselves, either for

the purpose of creating sympathy in a strike

or for any other purpose, to cause trains

carrying interstate freight to be stopped, to

discharge their employees, or to refuse to em-
ploy new men so as to stop such trains, they
are guilty of conspiracy. U. S. v. Debs, 63

Fed. 436.

On the other hand the declaring of a divi-

dend by a banking association, when there are

no net profits to pay it from, is not a wilful

misapplication of the money of the bank,

within U. S. Rev. Stat. (1872), § 5209.
_
A

conspiracy to commit such act is not indict-

able as a conspiracy to commit the crime

created by such section. U. S. -u. Britton, 108

U. S. 199, 2 S. Ct. 531, 27 L. ed. 698.

45. U. S. Rev. Stat. (1872), § 5508.

46. The word " citizen " is used in its strict

sense as contrasted with " alien " and is not

synonymous with " resident," " inhabitant,"

or "person;" and a conspiracy to deprive

Chinese subjects residing within a state of

rights secured to them by treaty by forcibly

expelling them from their homes and the

towns in which they reside is not an offense

within this statute. Baldwin v. Franks, 120

U. S. 678, 7 S. Ct. 656, 763, 30 L. ed. 766.

47. U. S. V. Waddell, 112 U. S. 76, 5 S. Ct.

35, 28 L. ed. 673; Ex p. Yarbrough, 110 U. S.

651, 4 S. Ct. 152, 28 L. ed. 274.

48. U. S. V. Cruikshank, 92 U. S. 542, 23
L. ed. 588.

49. Ex p. Yarbrough, 110 U. S. 651, 4
S. Ct. 152, 28 L. ed. 274.

50. U. S. V. Waddell, 112 U. S. 76, 5 S. Ct.

35, 28 L. ed. 673 [affirming 5 McCrary (U. S.)

155, 16 Fed. 221].

51. Logan v. U. S., 144 U. S. 263, 12 S. Ct.

617, 36 L. ed. 429, holding that the right of

a citizen while in the custody of an officer

to be protected from lawless violence is a
right secured to him by the constitution or

laws of the United States.

52. In re Quarles, 158 U. S. 532, 15 S. Ct.

959, 39 L. ed. 1080. Compare U. S. v. Sanges,
48 Fed. 78, holding that the right to testify

before a federal grand jury without inter-

ference from private individuals js not one
conferred by the constitution of the United
States.

53. U. S. V. Patrick, 54 Fed. 338, where it

was said that such acts cannot be regarded
as directed solely against an official in his
representative capacity, but may be also

against a citizen exercising or enjoying the
right or privilege of accepting public employ-
ment and engaging in the administration of

its functions.

54. U. S. V. Lancaster, 44 'Fed. 896, 10
L. R. A. 333.

55. U. S. Rev. Stat. (1872), § 5509.
56. U. S. V. Patrick, 54 Fed. 338.

U. S. Rev. Stat. (1872), §§ ssoS, 5509, do
not contemplate two distinct offenses against
the United States; the conspiracy only being
of federal cognizance and made punishable,

[II. C. 6]
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dation, force, or other means to prevent a citizen from voting is an offense within
the federal statute" which prohibits a conspiracy to prevent a citizen from
voting.^

7. To Deprive of Equal Protection of Laws. A federal statute °' making it

a punishable ofEense for two or more persons in any state or territory to conspire
for the purpose of depriving, either directly or indirectly, any person or class of
persons of the equal protection of the laws or of equal privileges or immunities
under the laws has been held to be unconstitutional as applied to conspiracies
within a state against a citizen,®* and also as applied to conspiracies within a state
against aliens to deprive them of treaty rights. The statute is unconstitutional
altogether as applied to conspiracies within a state.^'

8. To Use Mails For Fraudulent Purpose. Under an indictment under a
statute ^^ making it an offense for persons to conspire to commit any offense against
the United States, and another statute^ making it an offense to send letters
through the mails for fraudulent purposes, the offense of conspiring to defraud
by the use of the mails is not made out by proof that defendants severally ordered
goods by mail not intending to pay for them without showing that such orders
were given in pursuance of a prearranged plan.^

9. To Defraud— a. Individuals— (i) At Common Law. Although there
are decisions to the effect that a conspiracy to defraud is indictable only when the
object is to cheat or defraud by false tokens, or in some mode denounced by stat-

ute as criminal,*^ the weight of authority is to the effect that conspiracies to cheat
or defraud individuals without the use of false tokens, and by means which are
merely wrongful and not criminal, are indictable at common law.** It is the com-

the other crime being merely an aggravation
thereof, so that if a conspiracy is not proved
there can be no conviction for the felony.

Davis V. U. S., 107 Fed. 753, 46 C. C. A. 619.

57. U. S. Rev. Stat. (1872), § 5520.

58. Ex p. Yarbrough, 110 U. S. 651, 4
S. Ct. 152, 28 L. ed. 274; U. S. v. Butler, 1

Hughes (U. S.) 457, 25 Fed. Cas. No. 14,700.

An indictment based on this section for

conspiring to prevent by force a citizen law-
fully authorized to vote from giving his sup-

port and advocacy in a, legal manner in favor
of the election of a lawfully qualified person
as a member of congress need not set out the
acts of advocacy and support which the con-

spiracy was formed to prevent. U. S. v.

Goldman, 3 Woods (U. S.) 187, 25 Fed. Cas.

.No. 15,225.

59. U. S. Rev. Stat. (1872), § 5519.

60. U. S. V. Harris, 106 U. S. 629, 1 S. Ct.

601, 27 L. ed. 290.

61. Baldwin v. Franks, 120 U. S. 678, 7

S. Ct. 656, 30 L. ed. 766. Compare U. S. v.

Blackburn, 24 Fed. Cas. No. 14,603, 8 Chic.

Leg. N. 26, 1 N. Y. Wkly. Dig. 276, decided
before the statute was declared unconstitu-
tional, as to conspiracies within a state.

62. U. S. Rev. Stat. (1872), § 5440.

63. U. S. Rev. Stat. (1872), § 5480.

64. U. S. V. Barrett, 65 Fed. 62.

65. Com. V. Eastman, 1 Cush. (Mass.)
189, 48 Am. Dec. 596.

In New York, in the case of Lambert v.

People, 9 Cow. (N. Y.) 578, the majority of

the court held that the offense consisted either

in the combination to do a criminal act or to

do an act not criminal in itself by criminal
means; that in the one case the object and

[II. C, 6]

in the other the means determined the crimi-
nality of the combination. The minority of
the court were of the opinion that the con-
federacy to injure another in his person,
property, or character was a conspiracy at
common law, although the act to be done, if

done by an individual and without any com-
bination with others, would not be indict-

able. Soon after the decision of this case the
crime of conspiracy was defined by the stat-

ute and by that definition a conspiracy to

cheat and defraud another of his property is

indictable when accompanied by overt acts

and when the means to be used are criminal
or are such as would, if the fraud was ac-

complished, constitute the offense of cheating
or obtaining money or property by false pre-

tenses. People V. Brady, 56 N. Y. 182.

66. Maryland.—State v. Buchanan, 5 Harr.
& J. (Md.) 317, 9 Am. Dec. 534.

Massachusetts.— Bean v. Bean, 12 Mass.
20; Com. v. Warren, 6 Mass. 72; Com. v.

Judd, 2 Mass. 329, 3 Am. Dec. 54; Com. v.

Ward, 1 Mass. 473.

Michigan.— People v. Clark, 10 Mich. 310.

Mississippi.— Ellzey v. State, 57 Miss. 827.

New Hampshire.— State v. Burnham, 15

N. H. 396.

New Jersey.— State v. Cole, 39 N. J. L.

324.

North Carolina.— State v. Younger, 12

N. C. 357, 17 Am. Dec. 571.

Pennsylvania.— Morris Run Coal Co. v.

Barclay Coal Co., 68 Pa. St. 173, 8 Am. Rep.
159; Rhoads v. Com., 15 Pa. St. 272; Twitch-
ell V. Com., 9 Pa. St. 211; Com. v. McKisson,
8 Serg. & R. (Pa.) 420, 11 Am. Dec. 630;
Com, V. Carlisle, Brightly (Pa.) 36; Com. v.
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bination which constitutes the indictable offense," and it is immaterial whether or
not the cheat which is the object of the conspiracy, or the false and fraudulent
devices by which it is executed, would be punishable as crimes if unaesociated
with any conspiracy.^

(ii) JJndbr Statutes. In some jurisdictions such conspiracies are indictable
by statute.^' Likewise in those jurisdictions where cheating or defrauding are

Philadelphia County Prison, 6 Phila. (Pa.)
169, 23 Leg. Int. (Pa.) 85.
Houth Carolina.— State v. Shooter, 8 Rich.

(S. C.) 72.

Washington.— Bradshaw v. Territory, 3
Wash. Terr. 265, 14 Pac. 594.

England.— Reg. v. Button, 11 Q. B. 929, 3
Cox C. C. 229, 12 Jur. 1017, 18 L. J. M. C.

19, 03 E. C. L. 929; Sydserff v. Reg., 11 Q. B.
245, 12 Jur. 418, 63 E. C. L. 245; Reg. v.

Gompertz, 9 Q. B. 824, 2 Cox C. C. 145, 11
Jur. 204, 16 L. J. Q. B. 121, 58 E. C. L. 824;
Reg. V. Kenrick, 5 Q. B. 49, Dav. & M. 208, 7

Jur. 848, 12 L. J. M. C. 135, 48 E. C. L. 49;
Heymann v. Reg., L. R. 8 Q. B. 102, 12 Cox
C. C. 383, 28 L. T. Rep. N. S. 162, 21 Wldv.
Rep. 357; Rex v. Gill, 2 B. & Aid. 204, 20
Rev. Rep. 407 ; Reg. v. Hudson, Bell C. C. 263,
8 Cox C. C. 305, 6 Jur. N. S. 666, 29 L. J.

M. C. 145, 2 L. T. Rep. N. S. 263, 8 Wkly.
Rep. 421; Rex v. Tarrant, 4 Burr. 2106; Rex
V. Roberts, 1 Campb. 399; Reg. v. Carlisle,

2 C. L. R. 479, 6 Cox C. C. 366, Dears. C. G.

337, 18 Jur. 386, 23 L. J. M. C. 109, 2 Wkly.
Rep. 412; Reg. v. De Kromme, 17 Cox C. C.

492, 56 J. P. 682, 66 L. T. Rep. N. S. 301;
Reg. V. Orman, 14 Cox C. C. 381; Reg. v.

Lewis, 11 Cox C. C. 404; Reg. v. Brown, 7

Cox C. C. 442; Reg. v. Hewitt, 5 Cox C. C.

162; Rex V. Robinson, 2 East P. C. 1010, 1

Leach C. C. 44; Reg. v. Esdaile, 1 F. & F.

213; Reg. v. Hall, 1 F. & F. 33; Reg. v.

Maekarty, 2 Ld. Raym. 1179, 2 East P. C.

823; Reg. V. Best, 2 Ld. Raym. 1167, 6 Mod.
185 ; Rex v. Lara, 2 Leach C. C. 739, 6 T. R.
565; Reg. v. Orbell, 6 Mod. 42; Breerton v.

Townsend, Noy 103; Rex v. Skirret, Sid. 312;
Rex V. Cope, 1 Str. 144; Rex v. Mawbey, 6

T. R. 619, 3 Rev. Rep. 282; Clark & Marsh.
Law Crimes 314 [citing Rex v. Wheatly, 2
Burr. 1125; Reg. v. Maekarty, 2 Ld. Raym.
1179, 2 East P. C. 823; Rex v. Edwards, 8

Mod. 320]. In 1 Hawkins P. C. 190, c. 72,

it is said, " There can be no doubt that all

combinations whatsoever, wrongfully to prej u-

diee a, third person, are highly criminal at

common law." This is literally adopted and
transcribed into 1 Burn Justice 378, and 3

Wilson Works 118.

See 10 Cent. Dig. tit. "Conspiracy," § 58
et seq.

Conspiracy to defraud partner.— A com-
bination between one member of a partnership

and a third person to issue and put in cir-

culation the notes of the firm, drawn by such

partner for the purpose of paying his indi-

vidual debts, the intention of the combination

being fraudulent, is an indictable conspiracy.

State V. Cole, 39 N. J. L. 324. And see Reg.
V. Warburton, L. R. 1 C. C. 274, 11 Cox C. C.

584, 40 L. J. M. C. 22, 23 L. T. Rep. N. S.

473, 19 Wkly. Rep. 165.

An indictment lies for a conspiracy to cheat

an individual of real estate as well as of per-

sonal property. People v. Richards, 1 Mich.

216, 51 Am. Dec. 75. A conspiracy to get

possession of land by means of an extorted
deed in favor of the lawful owner was also

held criminal in State v. Shooter, 8 Rich.

(S. C.) 72.

Proof of value.— It is not necessary to con-

viction under a charge of conspiracy to ob-

tain certain real estate by fraud that it

should be proved that the property had value.

It is enough if it was property. State v.

Bradley, 48 Conn. 535.

67. State v. Buchanan, 5 Harr. & J. (Md.)
317, 9 Am. Dec. 534; State v. Younger, 12

N. C. 357, 17 Am. Dec. 571; Reg. v. Mackartv,
2 Ld. Raym. 1179, 2 East P. C. 823; Reg. v.

Orbell, 6 Mod. 42; Rex v. Skirret, Sid. 312.

And see supra, II, B, 2.

Necessity for concert.— On an indictment
for conspiracy for the sale and transferring
of a railway excursion ticket not transferable,

it was held, that the prisoners must be ac-

quitted unless there was a previous concert
between them to obtain the ticket for the
purpose of its being fraudulently used. Reg.
V. Absolon, 1 F. & F. 498.

Criminality as affected by nature of pre-

tenses or accomplishment of deceit.—If a con-

spiracy to defraud is complete when formed,
it is immaterial that the false pretenses by
which the fraud was sought to be accom-
plished were not calculated to deceive a per-
son of ordinary intelligence or that the per-
son from whom money was obtained was not
deceived. People v. Oilman, 121 Mich. 187,-

80 N. W. 4, 80 Am. St. Rep. 490, 46 L. R. A.
218.

68. Connecticut.— State v. Gannon, ( Conn.
1902) 52 Atl. 730; State v. Bradley, 48 Conn.
535; State v. Rowley, 12 Conn. 101.

Maryland.— State v. Buchanan, 5 Harr.
& J. (Md.) 317, 9 Am. Dec. 534 [citing Rex
i;. Wheatly, 2 Burr. 1125; Reg. v. Maekarty,
2 Ld. Raym. 1179, 2 East P. C. 823; Reg. v.

Orbell, 6 Mod. 42].
Massachusetts.— Com. v. Hunt, 4 Mete.

(Mass.) Ill, 38 Am. Dec. 346.
Pennsylvania.— Twitchell v. Com., 9 Pa.

St. 211.

England.— Reg. v. Orman, 14 Cox C. C.

381; Breerton v. Townsend, Noy 103.

See 10 Cent. Dig. tit. "Conspiracy," § 58.

69. Evans v. People, 90 111. 384; Com. v.

Walker, 108 Mass. 309.

Conspiracy to permit free travel on rail-

road.— It is a crime under section 394 of the

[II, C, 9, a, (h)]
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made distinct offenses by statute a conspiracy to effect such a purpose is held to

be punishable.™

(ill) Participation BY Pebhon DsFiiA-UDSD. According to some decisions

a conspiracy must be directed against an innocent person.'^ On the other hand
it has been held that a conspiracy to cheat is indictable although the person
cheated himself intended to cheat one of the defendants.™

b. Creditors. A conspiracy to dispose of goods with intent to defraud cred-

itors is an indictable offense at common law;''^ hence a combination with this

purpose in view is indictable whether the particular act leading to such object is

contrary to the statute or to the common law.'* To obtain goods on credit with
intent to abscond from the state/' or under pretense of paying cash for them on
delivery, the buyer knowing that he has no funds with which to pay, and appro-
priating them to his own use,™ is such a fraud as will sustain an indictment.

e. The Public— (i) In General. Conspiracies have been held to be indict'

able where their object is to defraud the public or to perpetrate what is termed 2\

" public cheat " by means which common care and prudence are not sufBcient tc

guard against,'" on the ground that if executed they would affect hurtfully nol.

Ontario code to conspire by any fraudulent
means to defraud any person, and so a con-

spiracy to permit persons to travel free on
a railroad as alleged in these cases would be
a conspiracy against the railway company.
Eeg. V. Defries, 25 Ont. 645.

70. Johnson v. People, 22 111. 314; Orr v.

People, 63 111. App. 305; State v. Buchanan,
5 Harr. & J. (Md.) 317, 9 Am. Dec. 534;
People V. Watson, 75 Mich. 582, 42 N. W.
1005; Com. v. Goldsmith, 12 Phila. (Pa.)

632, 35 Leg. Int. (Pa.) 420.

71. Thus it has been held that a conspiracy
between certain persons to defraud another
in an unlawful enterprise in which the latter

is a participant is not criminal. State v.

Crowley, 41 Wis. 271, 22 Am. Rep. 719, where
the defendants conspired to defraud another
by falsely pretending that parcels sold by
them to him contained counterfeit money,
when in fact they contained sawdust.

73. Reg. V. Hudson, Bell C. C. 263, 8 Cox
C. C. 305, 6 Jur. N. S. 566, 29 L. J. M. C.

145, 2 L. T. Rep. N. S. 263, 8 Wkly. Rep.
421.

A conspiracy to defraud an insurance com-
pany by presenting a false claim of loss by
death is indictable, although the amount of

the policy would have gone to the beneficiary,

who was induced by deception to make tlie

claim but who did not appear to be a party
to the conspiracy. Musgrave v. State, 133

Ind. 297, 32 N. E. 885.

73. Com. V. Gallagher, 4 Pa. L. J. Rep. 98;
Reg. V. Hall, 1 P. & F. 33.

74. Roget's Case, 2 City Hall Rec. (N. Y.)
61.

75. Com. V. Ward, 1 Mass. 473.

76. Com. V. Eastman, 1 Cush. (Mass.) 189,

48 Am. Dec. 596, holding, however, that the
unlawfulness of the act consists in purchasing
the goods of another and appropriating them
to the purchaser's own use without expecting

to pay for them ; and that the mere obtaining

of goods on credit by an insolvent person,

without disclosing his insolvency, Is not of it-

self such an unlawful act as would be in-
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dictable even though the purchaser should I

have known that by the fair and ordinary
course of his business he could not pay for

the same.
77. State v. Young, 37 N. J. L. 184; State

V. Norton, 23 N. J. L. 33; People v. Olson,

15 N. Y. Suppl. 778, 39 N. Y. St. 295; People
V. Stone, 9 Wend. (N. Y.) 182; Lambert v.

People, 9 Cow. (N. Y.) 578; People v. Miller,

14 Johns. (3Sr. Y.) 371; Clary v. Com., 4 Pa.
St. 210; Com. V. Zuern, 16 Pa. Super. Ct.

588; Com. v. Tack, 1 Brewst. (Pa.) 511; Com.
V. Philadelphia County Prison, 6 Phila. (Pa.)

169, 23 Leg. Int. (Pa.) 85; Scott v. Brown,
[1892] 2 Q. B. 724, 57 J. P. 213, 61 L. J. Q. B.

738, 67 L. T. Rep. N. S. 782, 4 Reports 42,

41 Wkly. Rep. 116; Reg. v. Aspinall, 1

Q. B. D. 730, 13 Cox C. C. 231, 45 L. J. M. C.

129, 35 L. T. Rep. N. S. 738, 24 Wkly. Rep.
921; Rex v. Pollman, 2 Campb. 229, 11 Rev.
Eep. 689; Eeg. t. Gurney, 11 Cox C. C. 414;
Reg. V. Brown, 7 Cox C. C. 442; Rex v. Nor-
ris, 2 Ld. Ken. 300; Rex v. De Berenger, 3

M. & S. 67. 15 Rev. Rep. 415.

A mock auction, with sham bidders, who
pretend to be real bidders, for the purpose of

selling goods at prices grossly above their

worth, is an oflFense at common law, and per-

sons aiding or abetting such a proceeding may
be indicted for a. conspiracy with intent to
defraud. Eeg. v. Lewis, 11 Cox C. C. 404.

Conspiracy to impoverish farmers of excise.

— In Eex V. Starling, Sid. 174, upon convic-

tion of the defendants of conspiracy to im-
poverish the farmers of the excise it was ob-

jected that there was no offense. The court

sustained the conviction because it appeared
that the offense tended to prejudice the rev-

enue of the crown.

Conspiracy to make false statement of the
affairs of a bank.— On a prosecution for a
conspiracy to make a false statement of the
affairs of a bank, the essence of the offense

is jointly concerting to make it. There should

be a criminal concert between two or more.
There must be an intent to defraud. Reg. v.

Burch, 4 F. & F. 407.
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only individuals but the public at large, even though they might not be indict-

able if affecting the rights of only one or a few individuals.™

(ii) OoBPOBATiONS REPBEsmTiNO- PusLio INTERESTS. This principle of
public injury has also been applied to punish conspiracies to defraud corporations

representing the civil interests of numerous persons.™
(ill) The United States. The federal statute^ making it an indictable

offense to defraud the United States in any manner or for any purpose includes

all acts of conspiracy to defraud the United States by depriving or divesting it of

any property or money or other things by means of misrepresentation or conceal-

ment of material facts.^' Under this statute it has been held immaterial whether
the fraud contemplated has been declared a crime by statute or not.^ It applies

to conspiracy to defraud the U nited States of taxes on liquors ; ^ to a conspiracy

to destroy papers relating to dutiable merchandise for the purpose of suppressing

evidence of fraud ; ^ and to a conspiracy to procure by bribery the making of a

false certificate by the board of examining surgeons, whereby the commissioner of

pensions may be induced to allow a fraudulent increase of pension.^ So persons
may be guilty of a conspiracy to defraud the United States by obtaining title to

public mineral lands by means of homestead entry, since a patent to such lands so

obtained would not be void.^'

Conspiracy to manufacture spurious goods
with fraudulent intent to sell is genuine.— In
Com. V. Judd, 2 Mass. 329, 2 Am. Dec. 54, it

was held that a conspiracy to manufacture
base and spurious indigo with the fraudulent

intent to sell the same as good and genuine
indigo is an indictable offense although no
sale be made.

If persons conspire to fabricate shares in

addition to the limited number of which a

joint-stock company according to its rules

consists, in order to sell them as good shares

they may be indicted for it, notwithstanding
any imperfection in the original formation

of the company. Rex v. Mott, 2 C. & P. 521,

12 E. C. L. 710.

The destruction or erasure of the indorse-

ment on a promissory note with intent to de-

fraud any person is a misdemeanor, and a.

conspiracy to do it is an indictable con-

spiracy, under the statute, on the ground that

the act done, although not in itself indict-

able, is essentially a public injury. State v.

Norton, 23 N. J. L. 33.

78. State v. Young, 37 N. J. L. 184; State

V. Norton, 23 N. J. L. 33.

79. As for instance in the case of incor-

porated banks, since such conspiracies would

seem to properly rank with those indictable

as against the public or in restraint of trade.

State V. Young, 37 N. J. L. 184; State v. Nor-

ton, 23 N. J. L. 33. So a conspiracy to cheat

a state (State v. Cardoza, 11 S. C. 195), a

county (see McDonald v. State, 126 111. 150,

18 N. E. 817, 9 Am. St. Rep. 547 [reversing

25 111. App. 350]), or a city (State v. Young,

37 N. J. L. 184) is an indictable offense, as

being a conspiracy to injure the public. See

also Hazen v. Com., 23 Pa. St. 355, holding

that a conspiracy to defeat the operation of

a statute prohibiting the circulation of for-

eign bank-notes under the denomination of

five dollars is a combination against the pub-

lic welfare and an indictable offense.

80. U. S. Rev. Stat. (1872), § 5440.

To convict under U. S. Rev. Stat. (1872),
§ S438, making it an offense to conspire to ob-

tain the payment or allowance of false claims
against the government, it must appear that
the defendants agreed to piesent the claim
with knowledge of its falsity and with the
purpose to defraud the government. U. S.

V. Jennison, 1 McCrary (U. S.) 226, 26 Fed.
Cas. No. 15.475.

81. U. S. V. Hirsch, 100 U. S. 33, 25 L. ed.

539; State v. Thompson, 29 Fed. 86; U. S. v.

Owen, 13 Sawy. (U. S.) 53, 32 Fed. 534.

Where, by an agreement, one person imper-
sonates another in appearing iipon an exam-
ination before the civil service commission
and fills out and signs with the other's name
the " declaration sheet " required in such
case, they are subject to indictment under
U. S. Rev. Stat. (1872), §§ 5414-5418, which
make it an offense to falsely make, alter, or

forge enumerated papers for the purpose of

defrauding the United States. U. S. v. Bunt-
ing, 82 Fed. 883.

82. U. S. V. Whalan, 28 Fed. Cas. No.
16,669, 1 Am. L. T. Rep. (U. S. Ots.) 63, 7
Int. Rev. Rec. 161.

83. In re Calicott, 4 Fed. Cas. No. 2,311,

1 Am. L. T. Rep. (U. S. Cts.) 129, 8 Int. Rev.
Rec. 169.

To constitute a conspiracy to remove whisky
without paying the tax, it is sufiScient that it

appear that defendants were acting in con-

cert to effect a removal without branding ac-

cording to law. U. S. V. Sulzberger, 27 Fed.
Cas. No. 16,415, 7 Int. Rev. Rec. 201.

84. U. S. V. De Grieff, 16 Blatchf. (U. S.>

20, 25 Fed. Cas. No. 14,936.

85. U. S. V. Van Leuven, 62 Fed. 62.

86. U. S. V. Peuschel, 116 Fed. 642.

Conspiracy to deprive of possession for in-

definite period.— A conspiracy by two per-

sons to enter a certain tract of land in the

name of one of them, under the United States

[II, C, 9, e, (m)]
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10. To Injure Trade or Commerce. It is an indictable conspiracy at common
law for persons dealing in a commodity which is one of the necessaries of life to

bind themselves under a penalty not to sell such commodity at less than a desig-

nated price.^ A combination between independent dealers to prevent competi-
tion between themselves in the sale of an article of necessity is, in the contem-
plation of law, an act inimical to trade or commerce without regard to what may
be done in pursuance of it.^ So it is an act injurious to trade or commerce, within
a statute punishing a conspiracy to commit such an act, to consgjre to depress the

value of the capital stock of a corporation dealt in on the stock 'exchange.*' And
it has been held to be an indictable offense at common law to conspire to raise

the price of public funds on a particular day by false rumors.*
11. To Obstruct Justice or Due Administration of Laws. Aay confederacy or

combination, the purpose of which is to obstruct the due course of justice or the

due administration of the laws, is an indictable conspiracy .'' Thus it is an offense

to conspire to fabricate evidence ;
'^ to induce witnesses to snpp-ess evidence ; '' to

give false evidence;*" not to appear at the trial ;'^ to pack a jury ;'^ to impede
an officer of the law in the discharge and performance of his duty ;" to liberate

Timber Culture Act, with the money of the

other, for the purpose of selling and disposing

of the location for the benefit of the party-

furnishing the money to any one who might
desire to enter the same, is not a conspiracy

to defraud the United States of its title to or

dominion over said land, but it may be a
conspiracy to defraud the United States of

the possession thereof for an indefinite period.

U. S. V. Thompson, 29 Fed. 86, 89.

87. Rex V. Norris, 2 Ld. Ken. 300. See

also Morris Eim Coal Co. v. Barclay Coal Co.,

«8 Pa. St. 173, 80 Am. Rep. 159.

88. People v. Sheldon, 139 N. Y. 251, 34

N. E. 785, 54 N. Y. St. 513, 36 Am. St. Rep.

690, 23 L. R. A. 221. See also Morris Run
Coal Co. V. Barclay Coal Co., 68 Pa. St. 173,

8 Am. Rep. 159. In this ease it appeared that

five coal corporations of Pennsylvania entered

into an agreement in New York to divide two
coal regions of which they had the control;

to appoint a committee to take charge of their

interests, which was to decide all questions

and appoint a general agent at Watkins, New
York; the coal mined to be delivered through
him, each corporation to deliver its propor-

tion at its own cost in the different markets
at such time and to such persons as the com-
mittee might direct; the committee to adjust

the process, rates of freight, etc., and enter

into agreements with anthracite companies;
the five companies might sell their coal them-
selves only to the extent of their proportion

and at prices adjusted by the committee; the

agent to suspend shipments by either beyond
their proportion; frequent detailed reports to

be made by companies, and settlements

monthly by the committee, prices to be aver-

aged and payments made to those in arrear

by those in excess, neither to sell coal other-

wise than as agreed upon, and the regulations

of the committee to be carried out faithfully.

A statute of New York makes it a- misde-

meanor for " persons to conspire to commit
any act injurious to trade or commerce." It

was held that their agreement was in contra-

[II, C, 10]

vention of the statute and also against pub-
lic policy and therefore illegal and void.

89. People v. Goslin, 67 N. Y. App. Div. 16,

73 N. Y. Suppl. 520 [affirmed in 171 N. Y.
627, 63 N. E. 1120].

90. Rex r. De Berenger, 3 M. & S. 67, 15

Rev. Rep. 415.

91. State V. McKinstry, 50 Ind. 465; State

t\ Ripley, 31 Me. 386; Rex i. Macdaniel, 1

Leach C. C. 52.

A conspiracy to deprive Chinese subjects of

their rights under the laws and treaties of

the United States has been held not a viola-

tion of a statute making it an offense for two
or more persons in any state or territory to

conspire to overthrow or destroy the govern-

ment, to levy war against it, to oppose by
force a treaty thereof, or by force to prevent

the execution of any law of the United States.

Baldwin v. Franks, 120 U. S. 678, 7 S. Ct. 656,

763, 30 L. ed. 766. Contra, In re Grand Jury,

26 Fed. 749.

92. State v. De Witt, 2 Hill ( S. C. ) 282, 27

Am. Dec. 371 ; Rex v. Mawbey, 6 T. R. 619,

3 Rev. Rep. 282.

93. People v. Chase, 16 Barb. (N. Y.) 495;

State V. De Witt, 2 Hill (S. C.) 283, 27 Am.
Dec. 371.

94. People v. Chase, 16 Barb. (N. Y.) 495.

95. Reg. V. Hamp, 6 Cox C. C. 167.

96. O'Donnell v. People, 41 111. App. 23.

97. State v. Noyse, 25 Vt. 415; U. S. v.

Mitchell, 2 Dall. (U. S.) 348, 26 Fed. Gas.

No. 15,788, Whart. St. Tr. 176; U. S. t:

Smith, 1 Dill. (U. S.) 212, 27 Fed. Cas. No.

16,333. As for instance to threaten or in-

timidate a revenue oflieer while searching for

an illicit distillery or to prevent him from
continuing the discharge of his duty with re-

spect thereto. U. S. r. Johnson, 26 Fed. 682.

Bribery of ofi&cer.— In a prosecution for

conspiracy to bribe a person holding an office

of trust and profit under the laws of the state,

the question whether or not such person was
an officer de jure is immaterial, he having
qualified and acted as such an oflScer and being
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prisoners ;'' to make an unlawful use of legal process ;'^ to obstruct the due admin-
istration of the election laws ;

' to certify falsely that a highway was in repair ;

'

to defraud devisees by destruction of a will;' or to obtain a fraudulent divorce/

12. To Obstruct Administration of Election Laws. A conspiracy to tamper
with or fraudulently subvert the fair procedure in, or the just returns of, a public

election is indictable at common law,^ under statutes making it an offense to con-

spire to commit any act for the perversion or obstruction of justice,^ or under a

statute making it an offense to interfere in any manner with an election officer in

the discharge of his duties.'

13. To Commit Offense Against Chastity. Although seduction and prostitution

are not indictable at common law it is an indictable offense to conspire to procure

a woman to lead a life of prostitution.' It is likewise an offense to conspire to

seduce a woman' or to procure sexual intercourse with her through a pretended
marriage.'"

an officer Ae facto. State v. Ray, 153 Ind. 334,

54 N. E. 1067.

98. Kipper v. State, (Tex. Grim. 1901) 62

S. W. 420; Davis v. U. S., 107 Fed. 753, 46
C. C. A. 619.

99. As for instance to use legal process for

the enforcement of a pretended debt. Reg.
V. Taylor, 15 Cox C. C. 265. So it has heen
held that a conspiracy to pervert legal process

may be criminal, although for the purpose
pnly of getting possession of land by means
of an extorted deed in favor of the legal

owner. State v. Shooter, 8 Rich. (S. C.) 72.

And a combination to entice a citizen within
the jurisdiction of another state for the pur-

pose of procuring him to be arrested on civil

process has been held to be actionable, al-

though there be a good cause of action

against him. Phelps v. Goddard, 1 Tyler
(Vt.) 60, 4 Am. Dec. 720.

1. See infra, II, C, 12.

2. Bex V. Mawbey, 6 T. R. 619, 3 Rev. Rep.
282

3. State V. De Witt, 2 Hill (S. C.) 282, 27

Am. Dec. 371.

4. Cole V. People, 84 111. 216; People v.

Flack, 125 N. Y. 324, 26 N. E. 267, 34 N. Y.
St. 722, 11 L. R. A. 807.

5. Com. V. McHale, 97 Pa. St. 397, 407, 39
Am. Rep. 808. See also Reg. v. Haslam, 1

Den. C. C. 73.

A piosecution for conspiracy to procure il-

legal votes is not defeated by the fact that
defendants made their plan before they knew
the names of any of the persons named in the

indictment as the persons to be procured to

vote illegally, as the conspiracy was enlarged

by each new item that entered into the plan
while it was still on foot. Com. v. Rogers,

181 Mass. 184, 63 N. E. '421.

Irregularity insufficient to invalidate elec-

tion.—The fact that the warden at a primary
election was elected shortly before four o'clock

at a caucus called at that hour, although
Mass. Stat. (1898), c. 548, § 129, requires the

election of such officer to be made at the

caucus, is not a defense to a prosecution for

conspiracy to procure illegal voting or aiding

and abetting in such illegal voting, as the

irregularity is not sufficient to invalidate the

election. Com. v. Rogers, 181 Mass. 184, 63
N. E. 421.

Elections in private corporations.— The
common-law rule in respect to offenses against
the due administration of general election

laws applies to the elections in a private cor-

poration. State V. Burnham, 15 N. H. 396,

where certain conspirators fraudulently con-

trived to procure the election of certain per-

sons as directors of an insurance company
that they might thereby obtain for them-
selves employment in the service of the com-
pany. It was held that while the end itself

was lawful, yet that inasmuch as they ac-

complished such end by issuing fraudulent
policies to persons, thereby inducing them to

vote for certain directors, the means were un-

lawful; although the policies might in point

of law be binding on both parties.

6. Moschell v. State, 54 N. J. L. 390, 25

Atl. 964, 53 N. J. L. 498, 22 Atl. 50.

7. Ex p. Coy, 127 U. S. 731, 8 S. Ct. 1263,

32 L. ed. 274.

8. Rex V. Delaval, 3 Burr. 1434, 1 W. Bl.

410, 439; Reg. v. Mears, 4 Cox C. C. 423, 2

Den. C. C. 79, 15 Jur. 66, 20 L. J. M. C. o9,

T. & M. 414; Rex r. Gray, 1 East P. C. 460;
Reg. V. Howell, 4 F. & F. 160. Thus it is an
indictable offense for a master, attorney, and
a gentleman to assign over a, female appren-
tice by her own consent for the purpose of

prostitution. Rex v. Delaval, 3 Burr. 1434,

1 W. Bl. 410.

The agreement of a man and a woman to

commit adultery or fornication is not a con-

spiracy to commit a misdemeanor and is not
indictable. Miles v. State, 58 Ala. 390 ; Shan-
non V. Com., 14 Pa. St. 226.

9. Smith V. People, 25 111. 17, 76 Am. Dec.

780; State v. Powell, 121 N. C. 635, 28 S. E.

525; Anderson v. Com., 5 Rand. (Va.) 627,

16 Am. Dec. 776.

10. State V. Savoy, 48 Iowa 562; State v.

Wilson, 121 N. C. 650, 28 S. E. 416. See
also State v. Murphy, 6 Ala. 765, 41 Am.
Dec. 79. In this case, on a trial for con-

spiracy in persuading an unmarried woman
and her parents to believe that a forged mar-
riage license was genuine and that one of the

conspirators was a justice of the peace, thus

[II, C, 13]
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14. To Procure or Prevent Marriage. It is an indictable offense at common
law to conspire to assist a female infant to escape from her father's control witli

a view to marry her against his will." It is also an offense to conspire to carry
an infant son out of the custody and government of his father to marry him to a
prostitute.^^ So a conspiracy to cause it to falsely appear that a person is married
in order to prevent him from contracting marriage is an unlawful offense.''

15. To Procure Abortion. It is an indictable conspiracy at common law to

conspire to procure abortion/* but like all other conspiracies does not amount to

a felony but only to a misdemeanor.^'

16. To Prevent Interment of Corpse. It is a punishable conspiracy at common
law to combine to prevent the interment of a corpse.^'

17. To Charge Person With Commission of Crime. It is an indictable offense to

conspire to falsely charge a person with the commission of a crime." This is so

whether the purpose be to extort money,'' to injure in reputation or character,"

or to procure an unjust punishment.^ It is not necessary that the party accused
should have been indicted or acquitted^' or that there should have been any
intention to procure an indictment or legal process against him.^^

18. To Injure Person's Character. As just shown ^ it is an indictable offense

to charge a man with the commission of a crime for the purpose of injuring

his character. It is not necessary, however, that the matters alleged against

a person should constitute an indictable offense to constitute the offense of

conspiracy.^

gaining their consent to the marriage, it was
held immaterial that a license was unneces-

ary to the validity of the marriage.
XI. Mifflin V. Com., 5 VPatts & S. (Pa.)

461, 40 Am. Dec. 527; King v. Twistleton, 1

Lev. 257. 1 Sid. 387.

12. Rex V. Thorp, 5 Mod. 221.

13. Com. V. Waterman, 122 Mass. 43.

14. See Com. v. Demain, Brightly (Pa.)

441.

A woman may conspire with others to pro-

duce an abortion upon herself. Solander v.

People, 2 Colo. 48.

15. Scott V. Eldridge, 154 Mass. 25, 27

N. E. 677, 12 L. R. A. 379.

16. 2 Wharton Crim. L. (10th ed.), § 1365.

17. Illinois.— Slomer v. People, 25 111. 70,

76 Am. Dec. 786.

Massachusetts.—> Com. v. Tibbetts, 2 Mass.
536.

Michigan.— People v. Dyer, 79 Mich. 480,

44 N. W. 937.

New Jersey.— State v. Hickling, 41 N. J. L.

208, 32 Am. Dec. 198; Johnson v. State, 26
N. J. L. 313.

New York.— Elkin v. People, 28 N. Y. 177.

England.— Rex v. Rispal, 3 Burr. 1320, 1

W. Bl. 368; Ashley's Case, 12 Coke 90; Rex
V. Kinnersley, 1 Str. 193.

The offense is one of the best known at
common law.— People v. Dyer, 79 Mich. 480,

44 N. W. 937.

18. Slomer v. People, 25 111. 70, 76 Am.
Dec. 786; Com. v. Nichols, 134 Mass. 531;
Com. V. Andrews, 132 Mass. 263; Com. K.

O'Brien, 12 Cush. (Mass.) 84; Com. t'.

Doughty, 139 Pa. St. 383, 21 Atl. 228; Rex
V. Rispal, 3 Burr. 1420, 1 W. Bl. 368; Rex
V. Kinnersley, 1 Str. 193.

19. State V. Hickling, 41 N. J. L. 208, 32

Am. Dec. 198; Rex v. Spragg, 2 Burr. 993.
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20. Rex V. Spragg, 2 Burr. 993.

21. Ashley's Case, 12 Coke 90.

A conspiracy to extort money from a per-

son who has in fact violated the criminal law,

by threatening to have him prosecuted unless

he pays the moneys demanded, is an indictable

offense. Patterson v. State, 62 N. J. L. 82,

40 Atl. 773. And see Ashley's Case, 12 Coke
90, holding that when parties conspire and
promise a bribe to one to induce him to

accuse another of murder, and enter into

articles in writing to share and divide the

estate of the party accused after the at-

tainder, they are punishable for the misde-

meanor and conspiracy, whether the party
accused is guilty or not guilty of murder.

Effect of conviction of person accused.—A
conspiracy to procure the conviction of an
innocent man is a high crime; and although
legally convicted before a competent tribunal

by the conspirators a legal conviction is no
bar to an indictment against the conspirators,

since a judgment obtained by corrupt testi-

mony may be controverted in a, proceeding

against those who have been guilty of a

fraudulent combination to produce it. Com.
V. McClean, 2 Pars. Eq. Gas. (Pa.) 367.

22. Com. V. Tibbetts, 2 Mass. 536; Reg. v.

Best, 2 Ld. Raym. 1167; Rex v. Kinnersley,

1 Str. 193.

23. See supra, II, 0, 17.

24. If the acts alleged are such as will

disgrace and degrade him the conspiracy will

be indictable; and it has been so held in the

case of a combination to defame by spreading'

false statements that the person had cheated

and defrauded another (Hood v. Palm, 8 Pa.

St. 237), when a man is charged to be the

father of an illegitimate child (Rex v. Kim-
berty, 1 Lev. 62; Rex v. Armstrong, 1 Vent.
304. See Johnston v. State, 26 N. J. L. 313),
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19. To Commit Assault and Battery. A conspiracy to commit an assault and
battery is an indictable ofEense at common law''' and sometimes is made so bj
statute.^

20. To Raise Wages. In the earlier English decisions, it was held that wliile

persons may each singly refuse to work unless they receive an advance of wages,

yet if they do so by preconcert or association they may be punished as for a con-

spiracy.'" The more recent English decisions, influenced doubtless by legislation

on the subject, hold that workmen have a right while perfectly free of engage-

ment to agree among themselves not to go into any employment unless they can

get a certain rate of wages.^ The doctrine of these later English decisions is also

recognized in America. "Workmen may lawfully combine to obtain such wages
as they may after consideration agree to insist upon receiving for their work.^'

It is said, however, that the law is only clear to the extent that the combination

is lawful, while its purpose is to obtain a benefit for the parties who combine ;
™

and a combination will not be lawful where the means to be employed to effect

the object of tlie combination are interference with the rights of others, by mis-

representation, intimidation, molestation, or coercion.^'

21. To Injure in Business or Calling— a. In General. A conspiracy to injure

a person's trade or business or to defeat or diminish the revenue properly accru-

ing from the possession of certain property may be an indictable offense.^

b. By Breach of Contract of Employment. It has been held to be an

indictable conspiracy for servants of a company under contract of service to

agree to quit and to quit their employment in breach of their contract without

notice to their employers.^^

e. By Persuading Others to Break Contract of Employment. It is an indict-

able conspiracy for a number of workmen to conspire together to persuade work-

men under contract to break their contracts of employment and leave before the

or with the commission of fornication (Reg.

V. Best, 2 Ld. Raym. 1167).
25. Com. v. Putnam, 29 Pa. St. 296.

26. State v. Ripley, 31 Me. 386.

27. Rex v. Journeymen-Taylors, 8 Mod. 10;

Rex V. Mawbey, 6 T. R. 619, 3 Rev. Rep.
282.

28. Reg r. Rowlands, 5 Cox 0. C. 436; Reg.

V. Duffield, 5 Cox C. C. 404.

Each man for himself may say: " I will

not go into any employ unless I can get a

certain rate of wages." Reg. v. Duffield, 5

Cox C. C. 404.

All may say: " We will agree with one

another, that in our trade, as able-bodied

workmen, we will not take employ unless the

employers agree to give a certain rate of

wages." Reg. v. Duffield, 5 Cox C. C. 404.

29. Com. V. Hunt, 4 Mete. (Mass.) Ill, 38

Am. Dec. 346; People v. Melvin, 2 Wheel.

Crim. (N. Y.) 262; Wabash R. Co. v. Han-
nahan, 121 Fed. .563. See also Master Steve-

dores' Assoc. V. Walsh, 2 Daly (N. Y.) 1.

Men are "free to work for whom they

please, or aot to work, if they so prefer," and
it is not unlawful or " criminal for them to

agree together to exercise this right in such

way as may best subserve their own inter-

est." Com. V. Hunt, 4 Mete. (Mass.) Ill, 38

Am. Dec. 346.

30. Reg. V. Rowlands, 5 Cox C. C. 436.

31. Doremus v. Hennessy, 176 111. 608, 52

N. E. 924, 68 Am. St. Rep. 203, 43 L. R. A.

797, 802; State v. Stewart, 59 Vt. 273, 9 Atl.

559, 59 Am. Rep. 710; Wabash R. Co. v. Han-
nahan, 121 Fed. 563.

Every man has a right to employ his tal-

ents, industry, and capital as he pleases, free

from the dictation of others, and if two or

more persons combine to coerce his choice in

this regard, it is a criminal conspiracy. The
labor and skill of the workman, be it of high
or low degree, the plant of the manufacturer,
the equipment of the farmer, the investment
of commerce, are all in equal sense property.

State V. Stewart, 59 Vt. 273, 9 Atl. 559, 59
Am. Rep. 710.

32. Thus a conspiracy to injure a man's
trade by bribing an employee or an assistant

to use adulterated or injurious material in

the manufacture of his goods (Rex v. Cope, 1

Str. 144), to injure an actor or theatrical pro-

duction by hissing him or it from the stage
(Rex v. Leigh, 2 Campb. 372 note), to un-
lawfully enter upon and retain possession of

another's property (Wilson v. Com., 96 Pa.

St. 56), to induce a person to forego a legal

claim, although the result of such acts does
not deprive him from subsequently enforcing
his rights of action (Reg. v. Carlisle, 2
C. L. R. 479, 6 Cox C. C. 366, Dears. C. C.

337, 18 Jur. 386, 23 L. J. M. C. 109, 2 Wkly.
Rep. 412), or for one under an assumed name
to marry a woman co-conspirator, thereby
creating a specious title to the property of

her master (Rex v. Robinson, 1 Leach C. C.
44, 2 East P. C. 1010).
33. Reg. V. Bunn, 12 Cox C. C. 316.

rn, C, 21, d
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term has expired.** It is not essential to the offense that threats or intimidation

be used.^

d. By Causing Person to Discharge Employees. It is an indictable conspiracy
for a person to conspire to injure another's biisiness by causing him, by threats

and intimidatien, to discharge other workmen in his employ.^^ An employer has
the right to engage all persons who are willing to work for him at any prices that

may be mutually agreed upon.*'' It amounts to intimidation, coercion, or threats,

within the rule, for employees to combine to agree to stop work and notify their

employer that they will stop work unless he discharges certain of his employees ;
^

and it is also intimidation or coercion within the rule to cause the discharge of

employees by a combination to agree to prevent patronage of the person, by
threatening his customers with injury to their business if they continued their pat-

ronage of such person.*' It had been held, however, that the formation of a club

by journeymen, one of the regulations of which was that no person belonging to

it should work for any master-workman who would employ any journeymen not

members of the club, does not amount to an unlawful conspiracy ; that the law
will not intend without proof that it was formed for the accomplishment of any
illegal purpose ; that it might be used to afford each other assistance in times of

poverty, sickness, and distress, or to raise their moral or social condition.**

34. U. S. V. Stevens, 2 Hask. (U. S.) 164,

23 Fed. Cas. No. 16,392; Eeg. v. Rowlands, 17

Q. B. 671, 5 Cox C. C. 466, 2 Den. C. C. 364,

16 Jur. 268, 21 L. J. M. C. 81, 79 E. C. L.

671 ; Reg. v. Duffield, 5 Cox C. C. 404.

35. Reg. V. Duffield, 5 Cox C. C. 404.

36. State v. Glidden, 55 Conn. 46, 8 Atl.

890, 3 Am. St. Rep. 23; State v. Donaldson,
33 N. J. L. 151, 90 Am. Dec. 649; State v.

Stewart, 59 Vt. 273, 9 Atl. 559, 59 Am. Rep.

710; Crump's Case, 84 Va. 927, 6 S. E. 620,

10 Am. St. Rep. 895.

A master builder had in his employ several

carpenters who were members of a carpenters'

union, and also J, who was not a member.
The secretary of a branch lodge served the

master with the following notice in the

middle of the week :
" I am requested by the

committee of Carpenters and Joiners to give

the men in your employ notice to come out on

strike against J, unless he become a mem-
ber of the above society. . . . Tliis notice

will be carried out after the 27th inst., unless

settled in accordance with the society's laws."

It was held that the secretary was rightly con-

victed under 6 Geo. IV, c. 129, § 3, of having
by threats endeavored to force the master
builder to limit the description of his work-

men. Skinner v. Kitch, L. R. 2 Q. B. 393, 10

Cox C. C. 493, 36 L. J. M. C. 116, 16 L. T.

Rep. 413, 15 Wkly. Rep. 830.

A resolution was passed by a society of

bricklayers that no society bricklayer would
work for B until such time as he parted with

some of his apprentices. The men in B's

employment were accordingly withdrawn. In

reply to a letter from B, requiring to be in-

formed why the men were taken away, the

resolution was communicated to him in a let-

ter from the secretary. The secretary and the

president of the meeting at which the letter

was written having been convicted under 6

Geo. IV, c. 129, § 3, of using threats to com-

pel B to limit the number of his apprentices,
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it was held that in the absence of any evi-

dence to show that the letter communicating
the resolution, although apparently an ex-

planation, was in fact meant as a threat, the

conviction could not be sustained. Wood r.

BowTon, L. R. 2 Q. B. 21, 7 B. & S. 931, 36

L. J. M. C. 5, 15 L. T. Rep. N. S. 207, 15

Wkly. Rep. 58.

37. Braceville Coal Co. v. People, 147 111.

66, 35 N. E. 62, 37 Am. St. Rep. 206, 22

L. R. A. 340.

38. State v. Donaldson, 32 N. J. L. 151, 90

Am. Dec. 649; Crump's Case, 84 Va. 927, 6

S. E. 620, 10 Am. St. Rep. 895; Skinner f.

Kitch, L. R. 2 Q. B. 393, 10 Cox C. C. 493, 30

L. J. M. C. 116, 16 L. T. Rep. N. S. 413, 15

Wkly. Rep. 830 ; Walsby v. Anley, 3 E. & E.

516, 7 Jur. N. S. 465, 30 L. J. M. C. 121, 3

L. T. Rep. N. S. 666, 9 Wkly. Rep. 271, 107

E. C. L. 516; Rex v. Bykerdike, 1 M. & Rob.

179. But compare Connor r. Kent, [1891] 2

Q. B. 545, 562, 17 Cox C. C. 354, 55 J. P. 485,

65 L. T. Rep. N. S. 573.

39. State ». Glidden, 55 Conn. 46, 8 Atl.

890, 3 Am. St. Rep. 23; Crump's Case, 84

Va. 927, 6 S. E. 620, 10 Am. St. Rep. 895.

40. Com. V. Hunt, 4 Mete. (Mass.) Ill,

130, 38 Am. Dec. 346. In this case it was said

that the combination to induce all in the

same occupation to become members is not

unlawful. The court further said: "From
this count in the indictment, we do not under-

stand that the agreement was, that the de-

fendants would refuse to work for an em-

ployer, to whom they were bound by contract

for a certain time, in violation of that con-

tract; not that they would insist that an

employer should discharge a workman en-

gaged by contract for a certain time, in vio-

lation of such contract. It is perfectly con-

sistent with every thing stated in this count,

that the effect of the agreement was, that

frhen they were free to act, they would not en-

gage with an employer, or continue in his



CONSPIRACY [8 CycJ 639

e. By Causing Employees to Stop Work— (i) Br Intimidation, Molesta-
tion, OB Coercion. Neither at common law nor under statutes modifying the

common-law doctrine is it lawful for workmen to combine to injure anotlier's

business by causing his employees to leave his service by intimidation, threats,

molestation, or coercion. Such a combination constitutes an indictable

conspiracy."

(n) By Peaceable Persuasion. In a number of jurisdictions it is held,

perhaps because of some statutory provision, that it is not unlawful for workmen
to combine for the purpose of persuading other workmen by peaceable argument
and persuasion to cease working for another, if they are not under contract of

employment for a fixed period.®

f. By PFeventing' Persons From Entering Employment. An agreement among
workmen to molest or intimidate persons willing to be hired or employed with the

ntent of injuring another's business by deterring the workmen from entering into

his employ is an indictable conspiracy.^

g. By Boycott. This term ordinarily means a confederation, generally secret,

of many persons whose intent is to injure another, by preventing any and all per-

sons from doing business with him through fear of incurring the displeasure, per-

secution, and vengeance of the conspirators." The character of agreement
included in the term defined is highly unlawful and is an indictable conspiracy.^^

employment, if such, employer, when free to

act, should engage with a workman, or con-

tinue a workman in his employment, not a,

member of the association."

41. Com. i;. Sheriff, 15 Phila. (Pa.) 393,

38 Leg. Int. (Pa.) 412; O'Neill t. Longman,
4 B. & S. 376, 9 Cox C. C. 360, 8 L. T. Rep.

>f. S. 657, 11 Wkly. Rep. 947, 116 E. C. L.

376; Reg. 1!. Hibbert, 13 Cox C. C. 82; Reg. v.

Druitt, 10 Cox C. C. 592, 16 L. T. Kep. N. S.

855.

Picketing, which is the watching and speak-

ing to workmen as they go to and from their

employment to induce them to quit their em-
ployment, is not necessarily unlawful. Reg.

V. Hibbert, 13 Cox C. C. 82.

What amounts to " hindering."— Where a

committee from a trade union visits a place

where members of the union are working and
notifies those members that the demand of

the union had been refused by their employers

and that the workmen must therefore quit

work such notice is not a, " hindering " of

the others within the meaning of a statute

providing that the use of lawful and peaceful

means, having for its object a lawful pur-

pose, shall not be regarded as " in any way
hindering " persons who desire to labor, and
that the use of force, threat, or menace of

harm to persons or property shall alone be

regarded as in any way hindering persons

who desire to labor for their employers from

so doing or other persons from being employed

as laborers. Com. v. Sheriff, 15 Phila. (Pa.)

393, 38 Leg. Int. (Pa.) 412.

42. Com. V. Sheriff, 15 Phila. (Pa.) 393,

38 Leg. Int. (Pa.) 412; Reg. v. Shepherd, 11

Cox C. C. 325; Reg. v. Druitt, 10 Cox C. C.

592, 16 L. T. Rep. N. S. 855.

In New York a combination of workmen by

which they agree to use peaceable methods of

persuading other workmen to leave the em-

ploy of another is only permissible where the

object to be attained by the combination is an
advance of wages at a certain rate. People

V. Smith, 5 N. Y. Crim. 509.

43. Reg. V. DufiSeld, 5 Cox C. C. 401. See

also Davis v. Zimmerman, 91 Hun (N. Y.)

489, 36 N. Y. Suppl. 303, 71 N. Y. St. 383,

holding that a conspiracy to injure a person's

business by preventing by means of threats

or intimidations persons from entering his

employment is a crime at common law and
under the penal code of New York.

44. State v. Glidden, 55 Conn. 46, 8 Atl.

890, 3 Am. St. Rep. 23; Crump's Case, 84

Va. 927, 6 S. E. 620, 10 Am. St. Rep. 895.

And see Boycott, 5 Cyc. 995.

If two or more persons conspire by intim-

idation or molestation to deter or influence

another in the way he should employ his in-

dustry, his talents, or his capital, they are

guilty of a, criminal offense. Thus it is an
indictable offense for two or more persons to

combine together to injure persons in their

business by annoying them and making
threats to their customers and patrons, with
the intention of preventing them from con-

tinuing their patronage. Crump's Case, 84

Va. 927, 6 S. E. 620, 10 Am. St. Rep. 895.

45. State v. Glidden, 55 Conn. 46, 8 Atl.

890, 3 Am. St. Rep. 23; People v. Wilzig, 4

N. Y. Crim. 403; State v. Stewart, 59 Vt.

273, 9 Atl. 555, 59 Am. Rep. 710; Crump's
Case, 84 Va. 927, 6 S. E. 620, 10 Am. St.

Rep. 895.

.The courts " have very generally condemned
those combinations usually termed ' boycotts '

which are formed for the purpose of inter-

fering, otherwise than by lawful competition,

with the business affairs of others, and de-

priving them, by means of threats and intimi-

dation, of the right to conduct the business
in which they happen to be engaged according

[II, C, 21, g]
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22. To Cause Loss of Employment— a. By Causing Breach of Contract by
Employer. It is said to be an indictable conspiracy to combine to procure an
employer to violate a contract of employment by discharging an employee.*'

b. By Causing Discharge of Employee Not Under Contract For Time Certain.
It is an indictable conspiracy for several to combine to constrain an employer to
discharge a particular workman not under contract for a time certain, by threat-
ening to prevent him from obtaining other workmen*^ or by refusing to con-
tinue work.*^

23. To Prevent Persons From Obtaining Employment. A combination to con-
strain a workman to join a certain organization by threatening to prevent him from
obtaining work unless he does so is an indictable conspiracy ;

*' and so is a con-
spiracy by strikes to prevent a person from accepting employment from the per-
son against whom the strike is operating by means of threats and intimidation.^"

24. To Obtain Reward For Appointment to Office. An indictment will lie for
a conspiracy to obtain money as a reward for an appointment to an office under
government.^'

25. To Prevent Competition at Auction. It is an indictable conspiracy for per-
sons to agree among themselves that only one of their number shall bid on certain
articles at auction, they afterward sharing the profit between the price of the
articles thus obtained and their fair market value,^^ or for persons to aid or abet
sham bidders in a mock auction whereby the articles are obtained at an unfair
price.^^

26. To Charge Unlawfully With Support of Pauper. "While it is an indictable
offense to induce paupers to voluntarily remove to another parish,^ it is not
indictable for the inhabitants of a townsliip to make efforts to get rid of a party
who is simply likely to become chargeable as a pauper.^" Where, however,
paupers are legally settled in their respective parishes, a conspiracy by the ofiicers

of one to marry a female pauper therein to a pauper settled in another parish, in

order to transfer their charge to the latter, is indictable.^* But it has been held

to the dictates of their own judgments. The threat of a strike unless he discharge him.
right of an individual to carry on his busi- There is no question of raising or maintaining
ness as he sees fit, and to use such implements the rate of wages, and such act is one pre-

or processes of manufacture as he desires to ventive of the exercise of a lawful calling.

use, provided he follows a lawful avocation 49. State v. Dyer, 67 Vt. 690, 32 Atl. 814.

and conducts it in a lawful manner, is en- 50. Smith v. Thomasson, 16 Cox C. C. 740,

titled to as much consideration as his other 54 J. P. 596, 62 L. T. Rep. N. S. 68.

personal rights; and the law should afford 51. Rex v. PoUman, 2 Campb. 229, 11 Rev.
protection against the efforts of powerful Rep. 689.

combinations to rob him of that right and 53. Levi v. Levi, 6 C. & P. 239, 25 E. C. L.

coerce his will by intimidating his customers 413. See also Gibbs v. Smith, 115 Mass. 592;
and destroying his patronage. Hopkins v. Cocks v. Izard, 7 Wall. (U. S.) 559, 19 L. ed.

Oxley Stave Co., 83 Fed. 912, 917, 28 C. C. A. 275 (holding that a tenant who by unfair
99. practices prevented other persons from bid-

46. Com. v. Hunt, 4 Mete. (Mass.) Ill, ding, and thereby obtained his landlord's

38 Am. Dec. 346. property at an unfair price, could be com-
47. In re Journeymen Cordwainers, Yates pelled in equity to account and reconvey to

Sel. Cas. (N. Y.) Ill; State v. Dyer, 67 Vt. the landlord).

690, 32 Atl. 814. See also dictum in Master 53. Reg. v. Lewis, 11 Cox C. C. 404.

Stevedores' Assoc, v. Walsh, 2 Daly (N. Y.) 1. 54. Reg. v. Storwood, 9 Jur. 448, holding
48. People v. Fisher, 14 Wend. (N. Y.) that the offense should be prosecuted by in-

9, 28 Am. Deo. 501 ; Reg. v. Hewitt, 5 Cox dictment and not by criminal information.
C. C. 162. See also People v. Smith, 10 N. Y. 55. Overseer of Poor v. Auraud, 10 Watts
St. 730, where it was held that the statute (Pa.) 134.

making lawful an orderly and peaceable as- 56. Rex v. Watson, Wils. C. P. 41 ; Rex
sembly or cooperation of persons employed in v. Edwards, 8 Mod. 320 (holding that the

any calling or trade for the purpose of ad- indictment must aver that the parties were
vancing wages or maintaining the rate of legally settled in their respective parishes )

.

wages does not authorize a labor union to See also Rex v. Tarrant, 4 Burr. 2106.
demand of an employer that he discharge an The offense is considered as a prostitution
employee for failure to join the imion under of the sacred rights of marriage for corrupt

[II, C, 22, a]
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necessary tliat defendant make use of some violence, threat, contrivance, or some
sinister means to procure the marriage without the voluntary consent or inclina-

tion of the immediate parties themselves.^

D. Who Liable— 1. Corporations or Members of Corporations. It has been
held that a corporation cannot be in contemplation of the common law one of the

two or more persons whose guilty agreement constituted at common law the

offense of conspiracy and that the corporate acts of a member of the corporation

cannot form the basis of an indictment for conspiracy.^^ Nevertheless members
of a corporation who enter into an unlawful agreement cannot escape criminal

liability therefor by claiming that their wrongful acts were corporate acts.^'

2. Person Incapable of Comiuitting Offense Conspired to Be Committed. The
fact that one of the persons conspiring is himself incapable of committing the

offense which is the object of the conspiracy neither relieves him of guilt nor dis-

ables him from cooperating with another person who is able to commit it.™

3. Liability For Acts of Co-Conspirators. The general rule is well settled that

where several parties conspire or combine together to commit any unlawful act, each

is criminally responsible for the acts of his associates or confederates committed
in furtherance of any prosecution of the common design for which they combine.

In contemplation of law the act of one is the act of all.*' Each is responsible for

and mercenary purposes, and contrary to that

freedom of choice which is peculiarly re-

-quired in forming a union upon which the

happiness of both parties thereto so entirely

•depends. It is not only a great oppression

upon the parties most immediately interested,

but an offense and abuse of that institution

by which society is best continued and legal

descents preserved. Rex v. Fowler, 1 East
P. C. 461.

57. Eex V. Seward, 1 A. & E. 706, 3 L. .T.

M. C. 103, 3 N. & M. 557, 28 E. C. L. 330;
Eex V. Fowler, 1 East P. C. 461. And see

Kex V. Herbert, 2 Ld. Ken. 466.

58. People v. Duke, 19 Misc. (N. Y.) 292,

-44 N. Y. Suppl. 336.

59. People v. Duke, 19 Misc. (N. Y.) 292,

44 N. Y. Suppl. 336. See also Kellogg v.

.Sowerby, 32 Misc. (N. Y.) 327, 66 N. Y.

Suppl. 542, where it was held that where an
association is a party to an unlawful agree-

ment to commit a criminal offense, which
.agreement is being carried out, a person who
is and was president of the association when
the contract was made, and is a member of

the executive committee which manages the

association's affairs, is so concerned in the

association as to make him guilty of crimi-

nal conspiracy, and entitled to the benefit of

the rule that no person shall be compelled to

disclose facts or circumstances that can be

"used against him as admissions tending to

prove his guilt or connection with any crimi-

nal offense of which he may then or afterward
be charged.

60. State v. Huegin, 110 Wis. 189, 85

N. W. 1046; U. S. V. Stevens, 44 Fed. 132;

U. S. V. Martin, 4 Cliff. (U. S.) 156, 26 Fed.

•Cas. No. 15,728; U. S. v. Bayer, 4 Dill.

(U. S.) 407, 24 Fed. Cas. No. 14,547, 3 Centr.

L. J. 11, 13 Nat. Bankr. Reg. 400; Reg. v.

Whitchurch, 24 Q. B. D. 420. See also Ochs

C. People, 124 111. 399, 16 N. E. 662; U. S.

4). Rindskopf, 6 Biss. (U. S.) 259, 27 Fed.

r4i]

Cas. No. 16,165, 8 Chic. Leg. N. 9, 21 Int.

Rev. Rec. 326, 1 N. Y. Wkly. Dig. 223. Thus,
although the bankrupt act refers, in defining

such offense, only to bankrupts, other persons
may conspire with a bankrupt to commit such
offense and are criminally liable for such
conspiracy. U. S. v. Bayer, 4 Dill. (U. S.)

407, 24 Fed. Cas. No. 14,547, 3 Centr. L. J.

11, 13 Nat. Bankr. Reg. 400. In Reg. v.

Whitchurch, 24 Q. B. D. 420, a woman con-

spired with others to administer drugs to her-

self or by some other means to cause her
to abort a child with which she was pregnant,
and it was held that all the parties con-
cerned in the combination could be prose-
cuted for the offense of conspiracy. Lord
Coleridge, C. J., in delivering the opinion of
the court, said :

" I cannot entertain the
slightest doubt that if three persons combine
to commit a felony they are all guilty of
conspiracy, although the person on whom the
offence was intended to be committed could
not, if she stood alone, be guilty of the in-

tended offence."

Success dependent on act of innocent per-

son.— It cannot avail a defendant in an ac-

tion for criminal conspiracy to set up in de-

fense that the success of the crime depended
in part on the action of an innocent person.
Musgrave v. State, 133 Ind. 297, 32 N. E. 885.

61. Alahama.— Williams v. State, 81 Ala.
1, 1 So. 179, 60 Am. Rep. 133; Jackson v.

State, 54 Ala. 234.

Florida.— nsXl v. State, 31 Fla. 176, 12
So. 449.

Georgia.— Handley v. State, 115 Ga. 584,
41 S. E. 992 ; Ferguson v. State, 32 Ga. 658.
/Zimois.— Spies v. People, 122 111. 1, 12

N. E. 865, 17 N. E. 898, 3 Am. St. Rep. 320;
Lamb v. People, 96 111. 73; Hanna v. People,
86 111. 243.

Massachusetts.— Com. v. O'Brien, 12 Gush.
(Mass.) 84.

Mississippi.— Peden v. State, 61 Miss. 267.

[II, D, 3]
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everything done by his confederates, which follows incidentally in the execution
of the common design as one of its probable and natural consequences, even
though it was not intended as a part of the original design or common plan.*^

^Nevertheless the act must be the ordinary and probable effect of the wrongful
act, specifically agreed on so that the connection between them may be reasonably

apparent, and not a fresh and independent product of the mind of one of the con-
federates outside of, or foreign to, the common design.^ Even if the common
design is unlawful, and if one member of the party depart from the original

design as agreed upon by all of the members, and did an act which was not only
contemplated by those who entered into the common purpose, but was not in

furtherance thereof, and not the natural or legitimate consequence of anything
connected therewith, the person guilty of such act, if it was itself unlawful,

would alone be responsible therefor.^

4. Persons Coming in After Formation of Conspiracy. While to authorize a

conviction of several persons charged in one indictment with conspiracy eack
must be proved to have come into the conspiracy prior to the consummation of

the act to be done in pursuance thereof,''' it is not essential to a conviction of a.

person or persons charged with a conspiracy, that he or they should have origi-

nated the conspiracy.*' A person coming into a conspiracy after its formation is

deemed in law a party to all acts done by any of the other parties, either before

'Sew Tor/c— Ruloff v. People, 45 N. Y. 213.

Pennsylvania.— Collins v. Com., 3 Serg.

& R. (Pa.) 220; Com. v. Spencer, 6 Pa.
Super. Ct. 256 ; Com. v. Tack, 1 Brewst. ( Pa.

)

511; Com. v. Corlies, 8 Phila. (Pa.) 450.

Texas.— Blain v. State, 30 Tex. App. 702,
18 S. W. 862; Kirby v. State, 23 Tex. App.
13, 5 S. W. 165; Smith v. State, 21 Tex.
App. 133, 17 S. W. 558; Stevenson v. State,

17 Tex. App. 618; Loggins v. State, 8 Tex.
App. 434; Cox v. State, 8 Tex. App. 254, 34
Am. Rep. 746; Mercersmith v. State, 8 Tex.
App. 211.

United States.— Nudd v. Burrows, 91 U. S.

426, 23 L. ed. 286; U. S. v. Cassidy, 67 Fed.

698; U. S. V. Lancaster, 44 Fed. 896, 10

L. K. A. 333; U. S. v. Kane, 23 Fed. 748;
U. S. V. Goldberg, 7 Biss. (U. S.) 175, 25
Fed. Cas. No. 15,223; U. S. v. Butler, 1

Hughes (U. S.) 457, 25 Fed. Cas. No. 14,700;
V. S. V. Mitchell, 1 Hughes (U. S.) 439, 26
Fed. Cas. No. 15,790; U. S. v. Noblom, 27
Fed. Cas. No. 15,896.

England.— Eeg. v. Gurney, 11 Cox C. C.

414; Reg. v. Howell, 9 C. & P. 437, 38 E. C. L.

259; Eeg. v. Tyler, 8 C. & P. 616, 34 E. C. L.

923.

See 10 Cent. Dig. tit. " Conspiracy," § 74.

62. Alabama.— Turner v. State, 97 Ala.
57, 12 So. 54; Martin v. State, 89 Ala. 115,

8 So. 23, 18 Am. St. Rep. 91; Williams v.

State, 81 Ala. 1, 1 So. 179, 60 Am. Rep. 133.

Arkansas.— Carr v. State, 43 Ark. 99.

Florida.— Myers v. State, (Fla. 1901) 31
So. 275.

Georgia.— Handley v. State, 115 Ga. 584,
41 S. E. 992.

Illinois.—' Sjiies v. People, 122 111. 1, 12

N. E. 865, 17 N. E. 898, 3 Am. St. Rep. 320;
Lamb v. People, 96 111. 73 ; Brennan v. People,

15 111. 511.

Mississippi.— Peden v. State, 61 Miss. 267.

Texas.— Blain v. State, 30 Tex. App. 702,

[II, D. 3]

18 S. W. 862; Lyons v. State, 30 Tex. App.
642, 18 S. W. 416.

United States.— U. S. v. Sweeney, 95 Fed.
434; U. S. V. Kane, 23 Fed. 748.

See 10 Cent. Dig. tit. " Conspiracy," § 74.

63. Alabama.— Williams v. State, 81 Ala.

1, 1 So. 179, 60 Am. Rep. 133.

Florida.— Myers v. State, (Fla. 1901) 31
So. 275.

Georgia.—^Handley v. State, 115 Ga. 584, 41

S. E. 992 ; Ferguson v. State, 32 Ga. 658.

Illinois.— Lamb v. People, 96 111. 73.

Texas.— Lyons v. State, 30 Tex. App. 642,

18 S. W. 416; Kirby v. State, 23 Tex. App.
13, 5 S. W. 165 ; Mercersmith v. State, 8 Tex.

App. 211.

See 10 Cent. Dig. tit. " Conspiracy," § 74.

Accidental results.—One conspirator cannot,

be held criminally liable for every accidental

result arising from acts of co-conspirators

while engaged in the execution of the common
purpose, but only for such accidents as could
reasonably have been foreseen to occur and
would probably happen in the execution agreed
upon. Myers v. State, (Fla. 1901) 31 So.

275.

64.

992.

65.

208.

66.

Handley v. State, 115 Ga. 584, 41 S. E..

Com. V. Kirkpatrick, 15 Leg. Int. (Pa.)

All who accede to a conspiracy after

its formation and while it is in execution,

and all who with a knowledge of the facts

concur in the plans originally formed and aid

in executing them are fellow conspirators.

They commit an offense when they become
parties to the transaction or further the orig-

inal plan.

Delaware.— State v. Clark, 9 Houst. ( Del.

)

536, 35 Atl. 310.

Illinois.— Ochs v. People, 124 111. 399, 16
N. E. 662; Spies V. People, 122 111. 1, 12 N. E.
865, 17 N. E. 898, 3 Am. St. Rep. 320.
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or afterward, in furtherance of the common design.'^ Whenever conspirators act, by
lawful intendment they renew or continue their agreement, and it is renewed or con-

tinued as to all whenever either of them acts in furtherance of the common design.**

5. Persons Taking Subordinate Part. A person may be liable for a conspir-

acy, notwithstanding that the part he takes is a subordinate one, and although it

was to be executed at a remote distance from the other conspirators.^"

6. Persons Withdrawing From Conspiracy. The fact that a person, after enter-

ing into an agreement with another to commit a crime, withdraws from the agree-

ment does not for obvious reasons prevent his conviction for the conspiracy.™

7. Effect of Absence of Pecuniary Benefit. To render a person criminally

liable as a conspirator it is not necessary that under the scheme he should have
had any pecuniary benefit in the matter or have joined with the view of obtaining

pecuniary benefit.'"

E. Mergep in Other Offenses— l. Offenses of the Same Grade. It is well

settled that v/here the execution of the act which is tlie object of the conspiracy

is a misdemeanor tlie conspiracy itself being an ofifense of the same grade— a

misdemeanor— is not merged in the other offense ;
'^ and where a statute makes

it a felony to conspire to commit a felony the conspiracy does not merge in the

executed felony.'*

Jfew York.— People i'. Ma'her, 4 Wend.
(N. Y.) 229, 21 Am. Dec. 122.

I Pennsylvania.—Collins v. Com., 3 Serg. & R.
' (Pa.) 220.

Teaias.— Blaine v. State, 33 Tex. Crim. 236,

26 S. W. 63.

United States.— U. S. v. Cassidy, 67 Fed.
C98; U. S. V. Sacia, 2 Fed. 754; U. S. v.

Nunnemacher, 7 Bisa. {U. S.) Ill, 27 Fed.

Cas. No. 15,902; U. S. v. Babcoek, 3 Dill.

(U. S.) 581, 24 Fed. Cas. No. 14,487.

England.— Reg. v. Murphy, 8 C. & P. 297,

34 E. C. L. 744.

See 10 Cent. Dig. tit. "Conspiracy," § 76.

67. Ochs V. People, 124 111. 399, 16 N. E.

662; Spies v. People, 122 111. 1, 12 N. E. 865,

17 N. E. 898, 3 Am. St. Rep. 320; Blaine v.

State, 33 Tex. Crim. 236, 26 S. W. 63. But
compare State v. Duncan, 64 Mo. 262.

68. McKee v. State, 111 Ind. 378, 12 N. E.

510; People v. Mather, 4 Wend. (N. Y.) 229,

21 Am. Dec. 122; Com. v. Bartilson, 85 Pa.' St.

482; Com. v. Gillespie, 7 Serg. & R. (Pa.)

469, 10 Am. Dec. 475.
" In point of law, a conspiracy is consid-

ered as renewed with every act done in car-

rying out the plan." Raleigh v. Cook, 60

Tex. 438.
69. €. S. V. Cassidy, 67 Fed. 698; U. S. v.

Nunnemacher, 7 Biss. (U. S.) Ill, 27 Fed.

Cas. No. 15,902; U. S. v. Bahoock, 3 Dill.

(U. S.) 581, 24 Fed. Cas. No. 14,487.

70. Dill V. State, 35 Tex. Crim. 240, 33

S. W. 126, 60 Am. St. Rep. 37 ; Bridgewater's

Case [cited in Mogul Steam-ship Co. v. Mc-

Gregor, 21 Q. B. D. 544, 549].

Questions for jury.— Whether or not the

act was the ordinary and probable effect of

the common design of the conspiracy or

whether it was a fresh and independent prod-

uct of the mind of one of the conspirators,

outside of, or foreign to, the common design

are questions to be submitted to the jury un-

der proper instructions. Lyons v. State, 30

Tex. App. 642, 18 S. W. 416; Bowers v.

State, 24 Tex. App. 542, 7 S. W. 247, 5 Am.
St. Rep. 901.

71. Ochs V. People, 124 111. 399, 16 N. E.

662; U. S. V. Newton, 52 Fed. 275; Reg. v.

Esdaile, 1 F. & F. 213.

To constitute a conspiracy to defraud the
United States it is not necessary that there
should be a pecuniary consideration between
the parties. U. S. v. Allen, 24 Fed. Cas. No.
14,432, 7 Int. Rev. Rec. 163.

72. Alabama.— State v. Murphy, 6 Ala.

765, 41 Am. Dec. 79.

Illinois.— Ott v. People, 63 111. App. 305.

Maine.— State v. Mayberry, 48 Me. 218;
State V. Murray, 15 Me. 100.

Massachusetts.— Com. v. O'Brien, 12 Cush.
(Mass.) 84.

Michigan.—People v. Richards, 1 Mich. 216,

51 Am. Dec. 75.

New York.— People v. Mather, 4 Wend.
(N. Y.) 229, 21 Am. Dec. 122.

Pennsylvania.— Com. -e. Delany, 1 Grant
(Pa.) 224; Com. v. McGowan, 2 Pars. Eq.
Cas. (Pa.) 341.

Vermont.— State v. Noyes, 25 Vt. 415.

United States.— Berkowitz v. U. S., 93 Fed.
452, 35 C. C. A. 379; U. S. v. Gardner, 42
Fed. 829; U. S. v. De Grieflf, 16 Blatchf.

(U. S.) 20, 25 Fed Cas. No. 14,936; U. S.

V. Martin, 4 Cliff. (U. S.) 156, 26 Fed. Cas.
No. 15,728; U. S. v. McDonald, 3 Dill. (U. S.)

543, 26 Fed. Cas. No. 15,670.

See 10 Cent. Dig. tit. "Conspiracy," § 68
et seq.

Illustrations.— There can be no merger of
a conspiracy in the offense of obtaining
money by false pretenses (Orr v. People, 63
111. App. 305; State v. Mayberry, 48 Me. 218)
or in the offense of impeding an oflScer in

the discharge of his duty (State v. Noyes, 25
Vt. 415).

73. Davis v. Place, 22 Colo. 1, 43 Fae.
122.

[II. E. 1]
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2. Where Object of Conspiracy of Lower Grade Than Conspiracy. Where
on a trial for conspiracy to commit larceny it appears that the theft was actually

committed and that it was only petit larceny, the penalty for which is less than
if it were conspiracy, there is no merger of the offense.'*

3. Where Object of Conspiracy Is to Commit a Felony— a. At Common Law.
There is considerable conflict of authority as to whether conspiracy to commit a
felony is merged in the higher offense, when the object of the conspiracy is

accomplished. Decisions, even in the same jurisdiction, are not always harmoni-
ous. According to a number of decisions where the felony, which is the object
of the conspiracy, is committed, a conspiracy being a misdemeanor is merged in

the higher offense.''^ There are, however, many decisions which reach the oppo-
site conclusion, taking the view that a misdemeanor which is a part of a felony
may be punished as a misdemeanor, although the felony has been completed.™

b. Under Special Statutory Provisions, Under special statutory provisions in

one state," the carrying of the conspiracy into effect does not merge the con-

spiracy in the greater offense.™ The object of the statute is to preclude merger
in such case.™ Under the statutes of another state, providing that if two or more
persons shall conspire to commit any felony and make some advance thereto,

without committing the felony, they shall be deemed guilty of a misdemeanor, a

conspiracy to commit a felony is not indictable after the offense has been com-
mitted. The conspiracy merges into the greater offense,** and an indictment

74. State v. Setter, 57 Conn. 461, 18 Atl.

782, 14 Am. St. Rep. 121.

75. Indiana.— Wright v. State, 5 Ind. 527.

Kentucky.—• Com. v. Blackburn, 1 Duv.
(Ky.) 4.

Maine.—^ State v. Mayberry, 48 Me. 218;
State V. Murray, 15 Me. 100.

Massachusetts.— Com. v. Kingsbury, 5

Mass. 106. But see cases cited in next note.

New York.— People v. McKane, 7 Misc.
• (N. Y.) 478, 28 N. Y. Suppl. 397, 57 N. Y.
St. 723, 31 Abb. N. Cas. (N. Y.) 176; Elkin
V. People, 24 How. Pr. (N. Y.) 272; People
r. Mather, 4 Wend. (N. Y.) 229, 21 Am. Dec.
122.

Pennsylvania.—Shannon v. Com., 14 Pa. St.

226; Com. v. Delany, 1 Grant (Pa.) 224.

Vermont.— State v. Noyes, 25 Vt. 415.

United States.— U. S. v. Gardner, 42 Fed.
829. But see cases cited in next note.

See 10 Cent. Dig. tit. "Conspiracy," § 69.

Reason for rule.— In State v. Setter, 57

Conn. 461, 468, 18 Atl. 782, 14 Am. St. Rep.
121, it was said: " The principles upon which
the doctrine of merger seems to rest are that
the offense merged is lesser than the one in

which it is merged, and that the ingredients

of the smaller ones are so identical with the
ingredients of the larger that when both have
been committed they cannot in reason and
justice be separated; so that to punish an
accused in such a case for both offenses would
be in effect to punish the same act twice."

In U. S. V. Gardner, 42 Fed. 829, 831, it was
said: " The reason why a conviction cannot
be had for the conspiracy to commit a felony,

or for an attempt to commit a felony, when
it appears that the felony was actually com-
mitted, is that the acquittal for the minor
offense would not bar a subsequent indict-

ment for the major, and consequently the ac-

cused might be put twice in jeopardy for

[II. E. 2]

acts which were all constituent parts of one
offense."

76. Connecticut.— State v. Gannon, ( Conn.
1902) 52 Atl. 727; State t'. Setter, 57 Conn.
461, 18 Atl. 782, 14 Am. St. Rep. 121; State
V. Bradley, 48 Conn. 535.

Massachusetts.— Com. r. Walker, 108 Mass.
309; Com. v. Warren, 6 Mass. 74.

New Hampshire.— State v. Sias, 17 N. H.
558.

Texas.— Bailey v. State, (Tex. Crim. 1900)
59 S. W. 900; Whitford v. State, 24 Tex.
App. 489, 6 S. W. 537, 5 Am. St. Rep.
S90.

United States.— U. S. v. Rindskopf, 6 Biss.

(U. S.) 259, 28 Fed. Cas. No. 16,165, 8 Chic.

Leg. N. 9, 21 Int. Rev. Rec. 326, 1 N. Y.
Wkly. Dig. 223; U. S. v. Goldman, 3 Woods
(U. S.) 187, 25 Fed. Cas. No. 15,225.

England.—^Reg. v. Rowlands, 17 Q. B. 671,

5 Cox C. C. 466, 2 Den. C. C. 364, 16 Jur.

268, 21 L. J. M. C. 81, 79 E. C. L. 671; Reg.
V. Button, 11 Q. B. 929, 3 Cox C. C. 229, 12
Jur. 1017, 18 L. J. M. C. 19, 63 E. C. L. 929;
Reg. V. Neale, 1 C. & K. 591, 1 Den. C. C. 36;
Reg. V. Boulton, 12 Cox C. C. 87.

See also Johnson v. State, 29 N. J. L. 453
(one judge dissenting), holding that where
an indictment charged that the defendants
at one time were guilty of conspiracy and
at another time were guilty of perjury and
subornation 6f perjury, there was no merger
of the offense.

77. Mich. Comp. Laws, § 7919.

78. People v. Summers, 115 Mich. 537, 73

N. W. 818; People v. Petheran, 64 Mich. 252,

31 N. W. 188; People v. Arnold, 46 Mich.

268, 9 N. W. 406.

79. People v. Arnold, 46 Mich. 268, 9 N. W.
406. '

80. Elsey v. State, 47 Ark. 572, 2 a W.
337.
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for a conspiracy to commit a felony must allege that the felony was not

committed."^

F. Grade of Offense. At common law a conspiracy, whether it be to com-
mit a misdemeanor or a felony, is merely a misdemeanor.^' Where a certain

kind of conspiracy is defined and made punishable by statute but not declared a

felony it also is merely a misdemeanor.**

III. Civil liability.

A. Introductory Statement. It is the purpose to consider here conspiracy

in its civil aspect. By the rules of the common law an action of conspiracy or to

use an equivalent expression a writ of conspiracy was never allowed but in two
cases ; " one for conspiracy to procure a man to be indicted for treason ; the

other for a conspiracy to prosecute a man for a felony by which life was put in

danger.** In all other cases of conspiracy the remedy was and is now by action

on the case, in which it is usual to charge a conspiracy.*'

B. Conspiracy of Itself Not a Cause of Action— i. In General, From
the earliest period, it has been said that a conspiracy of itself furnishes no cause

of action. This statement has two distinct meanings, which neither courts nor
text-writers have always properly distinguished. They are : (1) That no action

lies unless tlie conspiracy is executed to the injury of another;*' and (2) that a

conspiracy will not render unlawful an act which is lawful when committed

by one.**

2. Necessity For Damages. Unless something is actually done by one or more
of the conspirators pursuant to the scheme and in furtherance of the object which
results in damage no civil action lies against any one.*' The gist of the action is

81. Elsey v. State, 47 Ark. 572, 2 S. W.
337.

83. Com. V. Demain, Brightly (Pa.) 441;

Berkowitz «. U. S., 93 Fed. 452, 35 C. C. A.

379.

83. Berkowitz v. U. S., 93 Fed. 452, 35

C. C. A. 379.

84. Remedy obsolete.— Even in respect of

the two cases for which a writ of conspiracy

would lie such remedy has become obsolete

(Parker v. Huntington, 68 Mass. 124; Porter

V. Mack, 50 W. Va. 581, 40 S. E. 459), and an
action on the case in the nature of a con-

spiracy which furnishes a more adequate and
liberal remedy has been adopted (Jones v.

Baker, 7 Cow. (N. Y.) 445).

85. Parker v. Huntington, 2 Gray (Mass.)

124; Jones v. Baker, 7 Cow. (N. Y.) 445.

86. Illinois.— Doremus v. Hennessy, 62 111.

App. 391.

New York.—Jones v. Baker, 7 Cow. (N. Y.)

445.

West Virginia.— Porter v. Mack, 50 W. Va.

581, 40 S. E. 459.

United States.— Smith v. Bines, 2 Sumn.

(U. S.) 338, 22 Fed. Cas. No. 13,100.

England.— Savile v. Roberts, 1 Ld. Raym.
374.

87. See infra, III, B, 2.

88. See infra, III, B, 3.

89. Iowa.—^McHenry v. Sneer, 56 Iowa 649,

10 N. W. 234.

Kentucky.— Hundlev v. Louisville, etc., R.

Ck)., 20 Ky. L. Rep. 1085, 48 S. W. 429

Maryland.— Brinkley v. Piatt, 40 Md. 529.

Massachusetts.—Bowen v. Matheson, 14 Al-
len (Mass.) 499; Parker v. Huntington, 2
Gray (Mass.) 124. Contra, dictum in Patten
V. Gurney, 17 Mass. 182.

Michigan.— Bush v. Sprague, 51 Mich. 41,

16 N. W. 222.

New York.— Tappan v. Powers, 2 Hall
(N. Y.) 277; Hutchins v. Hutehins, 7 Hill
(N. Y.) 104.

North Carolina.— Hauser v. Tate, 85 N. C.

81, 39 Am. Rep. 689.

Pennsylvania.—Hinehman v. Richie, Bright-
ly (Pa.) 143.

England.— Savile v. Roberts, 1 Ld. Raym.
374.

See 10 Cent. Dig. tit. " Conspiracy," § 5.

In the leading English case on this subject,
it was said: "An action will not lie for the
greatest conspiracy imaginable, if nothing be
put in execution; but if the party be dam-
aged, the action will lie," Savile v. Roberts,
1 Ld. Raym. 374.

"A simple conspiracy, however atrocious,
unless it resulted in actual damage to the
party, never was the subject of a civil action;

not even when the old form of a writ of con-

spiracy, in its limited and most technical

character, was in use." Hutchins v. Hutch-
ins, 7 Hill (N. Y.) 104.

A '• conspiracy or combination is nothing
so far as sustaining the action goes; the
foundation of it being the actual damage
done to the party." Hutchins v. Hutchins, 7

[III, B, 2]
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the damage and not the conspiracy,'*' and the damage must appear to have been
the natural and proximate consequence of defendant's act.^'

3. Necessity For Act Unlawful Independently of Conspiracy. The other branch
of the rule under consideration is that where damage results from an act which
if done by one alone would not afford ground of action, a like act would not be
rendered actionable because done by several in pursuance of an agreement.*^

Hill (N. Y.) 104; Laverty v. Vanarsdale, 65

Pa. St. 507; Savile v. Roberts, 1 Ld. Raym.
374.

90. California.— Taylor v. Bidwell, 65 Cal.

489, 4 Pac. 491; Herron v. Hughes, 25 Cal.

555. Compare dictum in Dreux v. Domec, 18

Cal. 83.

Connecticut.— Bulkley v. Storer, 2 Day
(Conn.) 531.

Illinois.— Martin v. Leslie, 93 111. App.
44; Doremus v. Hennessy, 62 111. App. 391.

loira.— MeHenry v. Sneer, 56 Iowa 649, 10

N. W. 234.

Kentucky.— Brewster v. Miller, 101 Ky.
368, 19 Ky. L. Rep. 593, 41 S. W. 301, 38

L. R. A. 505; Hundley v. Louisville, etc., R.

Co., 20 Ky. L. Rep. 1085, 48 S. W. 429.

Maine.— Garing v. Fraser, 76 Me. 37 ; Dun-
lap V. Glidden, 31 Me. 435, 42 Am. Dec. 625.

Maryland.—Robertson v. Parks, 76 Md. 118,

24 Atl. 411; Kimball v. Harman, 34 Md. 407,

6 Am. Rep. 340.

Massachusetts.— Boston r. Simmons, 150

Mass. 461, 23 N. E. 210, 15 Am. St. Rep. 230,

6 L. R. A. 629; Rice v. Coolidge, 121 Mass.

393, 23 Am. Rep. 279; Bradley r. Fuller, 118

Mass. 239 ; Bowen v. Matheson, 14 Allen

(Mass.) 499; Randall v. Hazelton, 12 Allen

(Mass.) 412; Hayward r. Draper, 3 Allen

(Mass.) 551; Parker f. Huntington, 2

Gray (Mass.) 124; Wellington r. Small, 3

Cush. (Mass.) 145, 50 Am. Dec. 719; Liver-

more V. Herschell, 3 Pick. (Mass.) 33; Pat-

ten r. Gurney, 17 Mass. 182, 9 Am. Dec.

141.

Michigan.— Bush v. Sprague, 51 Mich. 41,

16 N. W. 222; Schwab v. Mabley, 47 Mich.

572, 11 N. W. 390.

Minnesota.— Bohn Mfg. Co. v. HoUis, 54
Minn. 223. 55 N. W. 1119, 40 Am. St. Rep.

319, 21 L. R. A. 337.

Missouri.— Hunt v. Simonds, 19 Mo. 583.

tiehraslca.— Commercial Union Assur. Co.

c. Shoemaker, 63 Nebr. 173, 88 N. W. 156.

iVeu' Hampshire.— Stevens v. Rowe, 59

X. H. 578, 47 Am. Rep. 231 ; Page v. Parker,

40 N. H. 47.

'New Jersey.— Van Horn v. Van Horn, 52

N J. L. 284, 20 Atl. 485, 10 L. R. A. 184.

New York.— Brackett v. Griswold, 112

N. y. 454, 20 N. E. 376, 21 N. Y. St. 971;
Verplanck v. Van Buren, 76 N. Y. 247 ; Place

V. Minster, 65 N. Y. 89; Colver v. Guilfoyle,

47 N. Y. App. Div. 302, 62 N. Y. Suppl. 21

;

Lee r. Taylor, 56 Hun (N. Y.) 610, 11 N. Y.

Suppl. 131, 32 N. Y. St. 165; Buffalo Lubri-

cating Oil Co. V. Everest, 30 Hun (N. Y.)

586: Tappan v. Powers, 2 Hall (N. Y.) 277;

Kolel America Vatiferes .Jerusalem v. Eliach,

29 Misc. (N. Y.) 499, 61 N. Y. Suppl. 935;
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Silverman v. Doran, 23 Misc. (Jf. Y ) 96, 51
N. Y. Suppl. 731; Bayles v. Vandeveer, 11

Misc. (N. Y.) 207, 32 N. Y. Suppl. 1117, 62
N. Y. St. 572; Griffing v. Diller, 21 N. Y.
Suppl. 407, 50 N. Y. St. 435; Hutchins v.

Hutchins, 7 Hill (N. Y.) 104; Jones v. Baker,
7 Cow. (N. Y.) 445.

North Carolina.—Eason v. Petwat, 18 N. C.

44.

Ohio.— Toledo Electric St. R. Co. v. Toledo
Consol. St. R. Co., 10 Ohio Cir. Ct. 597.

Pennsylvania.— Laverty r. Vanarsdale, 65
Pa. St. 507 ; Hood v. Palm, 8 Pa. St. 237.

Vermont.— Sullivan v. Haskin, 70 Vt. 487,
41 Atl. 437; Saxe f. Burlington, 70 Vt. 449,

41 Atl. 438; Sheple v. Page, 12 Vt. 519.

West Virginia.— Porter t. Mack, 50 W. Va.
581, 40 S. E. 459.

Wisconsin.— Martens r. Reilly, 109 Wis.
464, 84 N. W. 840 ; Smith v. Nippert, 76 Wis.
86, 44 N. W. 846, 20 Am. St. Rep. 26.

United States.— Adler r. Fenton, 24 How.
(U. S.) 407, 16 L. cd. 696.

England.— Huttley v. Simmons, [1898] 1

Q. B. 181, 67 L. J. Q. B. 213; Cotterell v.

Jones, 11 C. B. 713, 16 Jur. 88, 21 L. J. C. P.

2, 73 E. C. L. 713; Barber v. Lesiter, 7 C. B.

N. S. 175, 6 Jur. N. S. 654, 29 L. J. C. P.

161, 97 E. C. L. 175; Poulterers' Case, 9 Coke
55b; Castrique v. Behrens, 3 E. & E. 709, 7

Jur. N. S. 1024, 30 L. J. Q. B. 163, 4 L. T.

Rep. N. S. 526, 107 E. C. L. 709; Savile v.

Roberts, 1 Ld. Raym. 374 ; Salaman r. War-
ner, 65 L. T. Rep. N. S. 132; Smith v. Cran-
shaw, W. Jones 93.

Canada.— East Missouri Tp. v. Horseman,
16 U. C. Q. B. 556.

See 10 Cent. Dig. tit. " Conspiracy," § 5.

It is not necessary to show actual specific

damage; it is sufficient if defendant's acts

have caused trouble, inconvenience, or expense
to plaintiff. Swan v. Saddlemire, 8 Wend.
(N. Y.) 676.

91. Kimball v. Harman, 34 Md. 407, 6 Am.
Rep. 340; Bradley v. Fuller, 118 Mass. 239;
Lamb v. Stone, 11 Pick. (Mass.) 527; Adler
V. Fenton, 24 How. (U. S.) 407, 16 L. ed. 696;

Barber v. Lesiter, 7 C. B. N. S. 175, 6 Jur.

N. S. 654, 29 L. J. C. P. 161, 97 E. C. L. 175.

92. Iowa.— De Wiilf r. Dix, 110 Iowa 553,

81 N. W. 779; Beechley r. Mulville, 102 Iowa
602, 70 N. W. 107, 71 N. W. 428, 63 Am. St.

Rep. 479; Jayne r. Drorbaugh, 63 Iowa 711,

17 N. W. 433.

Maryland.— Kimball r. Harman, 34 Md.
407, 6 Am. Rep. 340.

Massachusetts.— Boston r. Simmons, 150

Mass. 461, 23 N. E. 210, 15 Am. St. Rep. 230,

6 L. R. A. 629 ; Wellington r. Small, 3 Cush.
(Mass.) 145, 50 Am. Dec. 719.
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"What one may lawfully do singly, two or more may lawfully agree to do
jointly.'^

C. Nature of Action Not Changed by Alleging Conspiracy. An aver-
ment that the acts were done in pursuance of a conspiracy does not change the
nature of the action or add anything to its legal force and effect.^* If a plaintiff

fail in the proof of a conspiracy or concerted design, he may yet recover damages
against such of the defendants as are shown to be guilty of the tort without such
agreement.'' The charge of conspiracy where unsupported by evidence will be
considered mere surplusage not necessary to be proved to support the action.''

D. For What Purpose Conspiracy Important to Action. This being so
the question arises for what purpose is the allegation and proof of conspiracy
important ? The answer is that when the mischief contemplated is accomplished '

the conspiracy becomes important as it may affect the means and measure of
redress.'' It may be pleaded and proved as aggravating the wrong of which
plaintiff complains and to enable him to recover against all the defendants as

Minnesota.— Bohn Mfg. Co. v. Hollis, 54
Minn. 223, 55 N. W. 1119, 40 Am. St. Rep.
319, 21 L. R. A. 337.

Missouri.— Hunt v. Simonds, 19 Mo. 583.
Texas.— Delz v. Winfree, 80 Tex. 400, 16

S. W. Ill, 26 Am. St. Rep. 755.
Wisconsin.— Martens v. Eeilly, 109 Wis.

464, 84 N. W. 840.

United States.— Adler v. Fenton, 24 How.
<U. S.) 407, 16 L. ed. 696.

England.— Huttley v. Simmons, [1898] 1

Q. B. 181, 67 L. J. Q. B. 213; Kearney v.

Lloyd, L. R. 26 Ir. 268.

See 10 Cent. Dig. tit. "Conspiracy," § 1

et seq.

Contra, Cote v. Murphy, 159 Pa. St. 420, 28
Atl. 190, 39 Am. St. Rep. 686, 23 L. R. A.
135; dictum in State v. Huegin, 110 Wis. 189,
85 N. W. 1046 (to the eflfeet that the doctrine
that if an act is not actionable when done by
one it is not when done by many is not the
law of Wisconsin).
93. The number who unite to do the act

cannot change its character from lawful to

unlawful. The gist of a private action for

the wrongful act of many is not the combina-
tion of conspiracy, but the damage done or
threatened to plaintiflT by the acts of de-

fendants. If the act be unlawful, the com-
bination of many to commit it may aggravate
the injury, but cannot change the character

of the act. Bohn Mfg. Co. v. Hollis, 54 Minn.
223, 55 N. W. 1119, 40 Am. St. Rep. 319, 21

L. R. A. 337.

94. Kentucky.—Hundley v. Louisville, etc.,

R. Co., 105 Ky. 162, 48 S. W. 429, 20 Kv. L.

Rep. 1085, 88 Am. St. Rep. 298.

Maine.— Garing v. Fraser, 76 Me. 37; Dun-
lap V. Glidden, 31 Me. 435, 52 Am. Dec.

«25.

Maryland.— Kimball v. Harman, 34 Md.
407, 6 Am. Rep. 340.

Massachusetts.— Boston v. Simmons, 150

Mass. 461, 23 N. E. 210, 15 Am. St. Rep. 230,

6 L. R. A. 629; Bowen v. Matheson, 14 Allen

(Mass.) 499; Randall v. Hazelton, 12 Allen

(Mass.) 412; Parker v. Fnntington, 2 Gray
(Mass.) 124.

liew Jersey.—-Van Horn v. Van Horn, 52
N. J. L. 284, 20 Atl. 485, 10 L. R. A. 184.

'New York.— Hutching v. Hutchins, 7 Hill

(N. Y.) 104; Jones v. Baker, 7 Cow. (N. Y.)
445.

Pennsylvania.— Laverty v. Vanarsdale, 65
Pa. St. 507.

West Virginia.— Porter v. Mack, 50 W. Va.
581, 40 S. E. 459.

England.— Barber i. Lesiter, 7 C. B. N. S.

175, 6 Jur. N. S. 654, 29 L. J. C. P. 161, 97
E. C. L. 175; Savile v. Roberts, 1 Ld. Raym.
374; Skinner v. Gunton, Saund. 228d.

Canada.— East Missouri Tp. v. Horseman,
16 U. C. Q. B. 556.

Allegations of conspiracy as to acts com-
plained of in an action of tort will not sup-
port the action unless either the purpose
intended or the means by which it is to be
accomplished are unlawful. O'Callaghan v.

Cronan, 121 Mass. 114.

95. Illinois.— Martin v. Leslie, 93 III. App.
44; Doremus v. Hennessy, 62 111. App. 391.

Maryland.— Kimball v. Harman, 34 Md.
407, 6 Am. Rep. 340.

Maine.— Garing v. Fraser, 76 Me. 37.
Massachusetts.— Boston v. Simmons, 150

Mass. 461, 23 N. E. 210, 15 Am. St. Rep. 230,
6 L. R. A. 629 ; Parker v. Huntington, 2 Gray
(Mass.) 124.

Michigan.— Bush v. Sprague, 51 Mich. 41,
16 N. W. 222.

New Jersey.— Van Horn v. Van Horn, 52
N. J. L. 284, 20 Atl. 485, 10 L. R. A. 184.
New York.— Place v. Minster, 65 N. Y. 89;

Hutchins v. Hutchins, 7 Hill (N. Y.) 104;
Jones V. Baker, 7 Cow. (N. Y.) 445.

Pennsylvania.— Laverty ti. Vanarsdale, 65
Pa. St. 507.

West Virginia.— Porter v. Mack, 50 W. Va.
581, 40 S. E. 459.

96. Kimball v. Harman, 34 Md. 407, 6 Am.
Rep. 340; Buffalo Lubricating Oil Co. v.

Standard Oil Co., 42 Hun (N. Y.) 153; Savile
V. Roberts, 1 Ld. Raym. 374; East Missouri
Tp. V. Horseman, 16 U. C. Q. B. 556.

97. Robertson v. Parks, 76 Md. 118, 24 Atl.
411.

[Ill, D]
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joint tort-feasors." The party wronged may look beyond the actual partici-

pants in committing the injury, and join with them as defendants all who con-

spired to accomplish it.'*

E. Partieular Actions on the Case in the Nature of Conspiracy—
1. Conspiracy to Defraud— a. In General. It is essential to a conspiracy to-

defraud that there be some designed and positively fraudulent artifice employed,*
or that a fraudulent intent should exist ^ on the part of the party sought to be held,*

and that such fraud or artifice should be practised on the party defrauded.* So
too in a charge of conspiracy to obtain a favorable compromise of suits about to

be commenced, the intention of the parties unfairly directed to the attainment of
such end must be shown in connection with the groundlessness of the action.*

It has, however, been held that no affirmative fraudulent representations need be
shown, a concealment of the true nature of the transaction being sufficient.*

And generally speaking all persons who enter into a compact to defraud by over-

valuing property,'' and by falsehood and device to induce a plaintiff to make a
transaction without inspection or full examination of the property involved,*

who falsely and fraudulently recommend an insolvent person as worthy of credit,.

by reason of which plaintiff is induced to trust him,' or who through his busi-

ness transactions fraudulently induces such credit *" are civilly liable in an action

for conspiracy to defraud.

b. To Defraud Creditors. A civil action on the case in the nature of con-

spiracy to defraud creditors is no exception to the general rule that either an
unlawful purpose or the employment of unlawful means must be shown ; " and
Eo recovery can be had where the injury complained of is remote, indefinite, and
contingent.** Accordingly, an action will not lie for aiding and assisting a debtor

to transfer or conceal his property to prevent plaintiff from attaching it, as such

98. Maine.— Garing v. Fraser, 76 Me. 37.

Maryland. —• Kimball v. Harman, 34 Md.
407, 6 Am. Rep. 340.

Massachusetts.— Randall v. Hazelton, 12

Allen (Mass.) 412; Parker v. Huntington, 2

Gray (Mass.) 124.

Missouri.— Hunt v. Simonds, 19 Mo. 583.

New Jersey.— Van Horn v. Van Horn, 52

N. J. L. 284, 20 Atl. 485, 10 L. R. A. 184.

New York.—-Lee v. Kendall, 56 Hun(N. Y)
610, 11 N. Y. Suppl. 131, 32 N. Y. St. 165;

Buffalo Lubricating Oil Co. v. Standard Oil

Co., 42 Hun (N. Y.) 153; Tappan v. Powers,
2 Hall (N. Y.) 277.

99. Robertson v. Parks, 76 Md. 118, 24

Atl. 411; Hunt v. Simonds, 19 Mo. 583.

1. Page V. Parker, 40 N. H. 47.

That one of the defendants is cognizant of

the fraud of the othets is necessarily im-

plied in an action of this nature. Meridian
First Nat. Bank v. Stephens, 19 Tex. Civ.

App. 560, 47 S. W. 832.

2. Clark v. Exchange Printing Co., 148

N. Y. 721, 42 N. E. 417.

3. Fox V. Mackay, 123 Cal. 582, 56 Pac.

435 ; Bowman v. Lickey, 86 Mo. App. 47.

The inducement by a surety of a member
of a firm to use its property to discharge the

debt to which the liability of the surety at-

taches is not an illegal act, and the other

partners cannot maintain an action in the

nature of conspiracy against such partner

and surety. Kirkpatrick v. lex, 49 Pa. St.

122.

4. Hence the mere existence of a conspiracy

[III. D]

between a certain party and the buyer of
goods does not render such person personally
liable for the price of goods sold to the buyer,
by one upon whom no fraud was practised in
procuring the sale. Kessler v. Halff, 21 Tex.
Civ. App. 91, 51 S. W. 48.

5. Leavitt v. Gushee, 5 Cal. 152. See also
Heaps V. Dunham, 95 111. 583.

6. Place V. Minster, 65 N. Y. 89.

7. See Watts v. British, etc., Mortg. Co., 6*
Fed. 483, 9 C. C. A. 98.

8. Wolfe V. Pugh, 101 Ind. 293; Meloy v.

Donnelly, 119 Fed. 456.

9. Patten v. Gurney, 17 Mass. 182, 9 Am.
Dec. 141. And see Percival v. Harres, 142 Pa.
St. 369, 21 Atl. 876.

A personal judgment against the party in-

ducing the credit may be rendered, although
plaintiff holds the property sold, in attach-

ment to satisfy the judgment. Work v. Mc-
Coy, 87 Iowa 217, 54 N. W. 140.

10. Work V. McCoy, 87 Iowa 217, 54 N. W.
140.

11. O'Callaghan v. Cronan, 121 Mass. 114;
Adler v. Fenton, 24 How. (U. S.) 407, 16
L. ed. 696. See also Whitman v. Spencer, 2:

R. I. 124.

Fraudulent intent, as well as acts in exe-
cution of such intent, must be shown where
the action is brought for conspiracy to cover

a debtor's property by cumulative judgments
and executions. Beaven v. Herr, 17 Leg. Int.

(Pa.) 300.

12. Bradley v. Fuller, 118 Mass. 239;.
Lamb v. Stone, 11 Pick. (Mass.) 527.
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act only prevents him from executing his intention and does not deprive him of a
property right."

2, Conspiracy to Prosecute Maliciously. An action vi'ill lie to recover dam-
ages caused by an executed conspiracy in the institution of a malicious prosecu-

tion, where it appears that the prosecution was malicious and without probable
cause.'* It has been held that in order to convict of a conspiracy to prosecute
maliciously all the facts necessary to support an action for malicious prosecution
must be shown." Want of probable cause is essential. However malicious the
defendants may have been if they have probable cause for the prosecution nO'

action can be maintained against them." Nor will an action lie where a verdict

and judgment has been recovered against plaintiff, so long as the judgment,
remains unreversed," nor where a nolle prosequi has been entered."

3. Conspiracy Falsely to Imprison. While it is no doubt actionable falsely to
imprison one in pursuance of a conspiracy therefor, an action for confining plain-

tiff in a lunatic asylum cannot be sustained if defendants conscientiously believed

that plaintiff was deranged and required for his recovery medical treatment under
restraint.''

13. Massachusetts.— Bradley v. Fuller, 118
Mass. 239; Wellington v. Small, 3 Cush.
(Mass.) 145, 50 Am. Dec. 719; Lamb v. Stone,
11 Pick. (Mass.) 527.
Rhode Island.— Klous v. Hennessey, 13 R. I.

332.

Vermont.— Hall v. Eaton, 25 Vt. 458.
Wisconsin.— Field v. Siegel, 99 Wis. 605,

75 N. W. 397, 47 L. R. A. 433.

United is'taies.— Adlcr v. Fenton, 24 How.
(U. S.) 407, 16 L. ed. 696.

See also Austin v. Barrows, 41 Conn. 287.
And compare Mott v. Danforth, 6 Watts (Pa.)
304, 31 Am. Dee. 468; Penrod v. Morrison, 2
Penr. & W. (Pa.) 726.

See 10 Cent. Dig. tit. " Conspiracy," § 13.

Rule applied.— In one of the cases it was
said :

" The most that can be said is that he
intended to attach the property, and the
wrongful act of the defendant has prevented
him from executing this intention." ' Bradley
V. Fuller, 118 Mass. 239, 241. The rule is

otherwise, however, where the creditor actu-

ally attaches the debtor's property and his at-

tachment is defeated by an attachment made
upon a suit for a fictitious debt brought in

pursuance of a conspiracy between the debtor
and a third person, the property being applied
to the judgment obtained in such suit. Adams
V. Paige, 7 Pick. (Mass.) 542. So an action

will lie against persons who combine together
and by hostile demonstration prevent collec-

tion of a tax by a county and payment of a
judgment which it owes plaintiff. Findlay v.

McAllister, 113 U. S. 104, 5 S. Ct. 401, 28

L. ed. 930.

The mere advancement to a merchant by
certain creditors of a considerable sum of

money, knowing his embarrassed condition,

and their allowing him to increase his indebt-

edness to them, is not conclusive of a conspir-

acy to defraud creditors generally. Week-
herlin v. White, 4 N. Y. St. 80.

14. Page V. Gushing, 38 Me. 523.

Disbarment proceedings.—An action will lie

for an executed malicious conspiracy to bring

proceedings to disbar an attorney. McCarthy
V. Barter, 15 Can. L. T. 198.

Inquisition of lunacy.— It has been held
that a conspiracy to vex and harass a person,

by having him subjected to an inquisition of
lunacy without any probable cause, is action-

able. Davenport v. Lynch, 51 N. C. 545.

What overt act sufficient.—It has been held!

that where defendants in pursuance of a plan
to extort money from plaintiff falsely accused
him before a magistrate of obtaining goods
from some of them by false pretenses, under
which charge he was arrested, the making of
the false oath is a sufficient overt act. Ra-
leigh V. Cook, 60 Tex. 438.

15. In an action on the case for conspiracy
to maliciously prosecute plaintiff, proof that
a magistrate, a prosecutor, and a constable
each behaved improperly will not support a.

charge of conspiracy in instituting and con-

ducting a malicious prosecution. This offense
is specifically different from a mere malicious
prosecution, much more dangerous in its char-
acter, and may justify much heavier damage.
Newall V. Jenkins, 26 Pa. St. 159.

16. Payson v. Caswell, 22 Me. 212; Kirtley
V. Deck, 2 Munf. (Va.) 10, 5 Am. Dec. 445.

Probable cause— How determined.— In an
action for conspiring to procure and for pro-
curing an application to be made maliciously
and without reasonable and probable cause to
disbar plaintiff, the ruling or judgment of
the judge who heard the application was not
conclusive as to the question of reasonable
and probable cause. McCarthy v. Barter, 15
Can. L. T. 198.

17. Dunlap v. Glidden, 31 Me. 433, 52 Am.
Dec. 625.

18. This is not such a termination of the
action as will entitle the accused to maintain
an action for malicious prosecution. Garing
V. Fraser, 76 Me. 37.

19. Hinchman v. Richie, Brightly (Pa.)
143. See also Com. v. Sheriff, 8 Phila. (Pa.)
649.

So one who after his release from an in-

[III. E. 3]
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4. Conspiracy to Injure in Business, Property, or Calling— a. In General.
While no civil action lies for a mere conspiracy, yet whenever in pursuance of

an unlawful combination to injure another in his particular avocation or business

means have been employed which tended to effectuate and to a greater or less

extent did accomplish the object of the conspiracy an action on the case will lie.^

b. Effect of Malice. If without wrongful motive the cause of one person's

interference with the property and privileges of another is to serve some legiti-

mate right or interest of his own he may do the acts himself or cause other

persons to do them that injuriously affect a third party, so long as no definite

legal right of such third party is violated ;
^^ but where persons combine not for

the purpose of protecting or advancing their own legitimate interests but for the

purpose of injuring another in his trade or business, they are guilty of an unlaw-
ful conspiracy which when executed and when damages result therefrom is

actionable.^ There is a clear distinction between acts which have inducement in

malice or ill-will and those which have inducement in business competition and
rivalry. The latter are legal combinations and the former are not.^ If injury

results from the merely wanton or malicious acts of others without the justifica-

tion of competition or the service of any interest or lawful purpose the injury is

actionable.^ Intentionally to do that which is calculated in the ordinary course

of events to damage, and which does in fact damage another in that other j)er-

eon's property or trade, is actionable if done without just cause or excuse. Such

sane asylum affirms the proceedings by which
he was confined cannot thereafter recover

damages for conspiracy to wrongfully im-

prison him in the asylum. Johnston v. Given,

14 Wkly. Notes Cas. (Pa.) 326.

SO. Doremus v. Hennessy, 62 111. App. 391

;

Wildee v. McKee, 111 Pa. St. 335, 2 Atl. 108,

56 Am. Rep. 271; Hood v. Palm, 8 Pa. St.

237.

21. Bowcn V. Matheson. 14 Allen (Mass.)

499; Delz v. Winfree, 80 Tex. 400, 16 S. W.
Ill, 26 Am. St. Rep. 755.

22. Illinois.— Doremus v. Hennessy, 176

111. 008, 52 N. E. 924, 54 N. E. 524, 68 Am.
St. Rep. 203, 43 L. R. A. 797, 802.

Louisiana.— Graham v. St. Charles St. R.

Co., 47 La. Ann. 214, 16 So. 806, 49 Am. St.

Rep. 366, 27 L. R. A. 416.

Massachusetts.— Walker v. Cronin, 107

Mass. 555.
' Minnesota.— Ertz v. Minneapolis Produce

Exeh., 79 Minn. 140, 81 N. W. 737, 79 Am. St.

Rep. 433, 48 L. R. A. 90.

Texas.— Titlz v. Winfree, 80 Tex. 400, 16

S. W. Ill, 26 Am. St. Rep. 755.

West Virginia.— West Virginia Transp. Co.

V. Standard Oil Co., 50 W. Va. 611, 40 S. E.

591, 88 Am. St. Rep. 895, 56 L. R. A. 804.

United States.— Hopkins v. Oxley Stave Co.,

83 Fed. 912, 28 C. C. A. 99.

England.— Quinn v. Leathern, [1901] A. C.

495, 65 J. P. 708, 70 L. J. P. C. 76, 85 L. T.

Rep. N. S. 289, 50 Wkly. Rep. 139.

See 10 Cent. Dig. tit. "Conspiracy," § 7

•ci seq.

Limitation of rule.— The rule does not ap-

ply where the business which is injured is

itself of an illegal character. Beechley v.

Mulville, 102 Iowa 602, 70 N. W. 107, 71

N. W. 428, 63 Am. St. Rep. 479.

23. Continental Ins. Co. v. Board of Fire

Underwriters, 67 Fed. 310; Mogul Steam-ship
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Co. r. McGregor, 21 Q. B. D. 544, 23 Q. B. D.
598 [affirmed in [1892] A. C. 25, 7 Aspin. 120,

56 J. P. 101, 61 L. J. Q. B. 295, 66 L. T. Rep.
N. S. 1, 40 Wkly. Rep. 337].

" One may without liability induce the cus-

tomeis of another to withdraw their custom
from him, in the race of competition, in order
that the former may himself get the custom,
there being no contract; and it is no matter
that such person is injured, and it is no mat-
ter that the other party was moved by ox-

press intent to injure him, motive being im-

material where the act is not unlawful. But
where the act is not done under the right of

competition or under the cover of friendly,

neighborly counsel, but wantonly or mali-

ciously, with intent to injure another, it is ac-

tionable, if loss ensue." West Virginia

Transp. Co. v. Standard Oil Co., 50 W. Va.
611, 40 S. E. 591, 88 Am. St. Rep. 895, 56
L. R. A. 804.

Conspiracy to injure business as distin-

guished from lawful competition.— Lawful
competition may injure the business of an-

other or drive him out of business and yet

not be actionable. Competition of one set of

men against another set, carried on for the

purpose of gain, even to the extent of intend-

ing to drive the other set of men from busi-

ness, is not actionable unless there is actual

malice ; and malice in this sense does not sim-

ply mean an intent to harm, but an intent to

do a wrongful harm and injury. Intent to do

an unlawful harm and injury is unlawful, and
if a wrongful act is done to the detriment of

the right of another, it is malicious, and an
act maliciously done with the intent and pur-

pose of injuring another is not lawful com-

petition. Doremus v. Hennessy, 176 111. 608,

52 N. E. 924, 54 N. E. 524, 68 Am. St. Rep.

203, 43 L. R. A. 797, 802.

24. Walker v. Cronin, 107 Mass. 555.
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intentional action when done without just cause or excuse is what the law calls a
malicious wrong.^

e. Effect of Fraud or Misrepresentation. A conspiracy to injure one in his

business or trade tj fraud or misrepresentation is actionable when it results in

injury.^ No man, whether trader or not, can justify damaging another in his

business by fraud or misrepresentation.^
d. Commission of Act Declared Illegal by Statute. One who suffers injury in

an act done in furtherance of a conspiracy entered into for the purpose of pre-
venting competition in trade in commodities in common use, which combinations
are declared illegal by statute, has a right of action to recover damages sustained.^

e. Partieulap Combinations to Injure— (i) In General. An action may be
maintained for injuries resulting from a conspiracy to injure a teacher in his

vocation by statements reflecting upon his mental condition ;
^* from a conspiracy

to injure the business and reputation of a dressmaker by falsely suing out an
inquisition of lunacy ;

^ or for injuries resulting from a conspiracy with the fore-

man of an employer to obtain the secrets of his business.^' So it has been held
that wliile the public who go to a theater have a right to express their free and
unbiased opinions of the merits of the performers who appear upon the stage,

parties have no right to go to a theater by a preconcerted plan to make such a
noise that an actor, without any judgment being formed of his performance,
should be driven from the stage ; and that if two persons are shown to liave laid

a preconcerted plan to deprive a person who comes out as an actor of tlie benefits

which he expected to result from his appearance on the stage they are liable in

an action for a conspiracy.^

(ii) To PsoGURE Patrons or Customers to Discontinue Patronage
OR Custom— (a) In General. It is not unlawful for an associated body of
traders to combine to get tlie whole of a limited trade in their own hands by

25. Mogul Steam-ship Co. v. McGregor, 23
•Q. B. D. 598.

26. Kentucky.—• Hundley v. Louisville, etc.,

R. Co., 105 Ky. 162, 20 Ky. L. Rep. 1085, 48
S. W. 429, 88 Am. St. Rep. 298.

Nebraska.— McCartney v. Berlin, 31 Nebr.
411, 47 N. W. 1111.

New Jersey.— Van Horn v. Van Horn, 52
N. J. L. 284, 20 Atl. 485, 10 L. R. A. 184.

liew York.— Rourke v. Elk Drug Co., 75

N. Y. App. Div. 145, 77 N. Y. Suppl. 373;
Ryan v. Burger, etc.. Brewing Co., 13 N. Y.

Suppl. 660, 37 N. Y. St. 287. '

Ohio.— Parker v. Bricklayers' Union No. 1,

10 Ohio Dec. (Reprint) 458, 21 Cine. L. Bui.

2^3.

Pennsylvania.—• Wildee v. McKee, 111 Pa.

St. 335, 2 Atl. 108, 56 Am. Rep. 271.

Vermont.— Saxe v. Burlington, 70 Vt. 449,

41 Atl. 438.

England.— Mogul Steam-ship Co. v. Mc-
Gregor, 23 Q. B. D. 598.

False entry as to cause of discharge.— A
railroad company is liable to a discharged em-

ployee for making a false entry on its records

as to the cause of his discharge, where such

entry has been directly or indirectly commu-
nicated to other railroad companies, and he

has thereby been prevented from obtaining em-

ployment. Hundley v. Louisville, etc., R. Co.,

105 Ky. 162, 20 Ky. L. Rep. 1085, 48 S. W.
429, 88 Am. St. Rep. 298.

Injury by defamation.— Trespass on the

case for conspiracy to defame and thereby in-

jure another in his particular avocation or
business may be maintained whenever, in pur-
suance of such unlawful combination, means
have been employed which tended to effectuate

and to a greater or less extent accomplished
the object of the conspirators. Wildee v. Mc-
Kee, 111 Pa. St. 335, 2 Atl. 108, 56 Am. Rep.
271.

27. Mogul Steam-ship Co. v. McGregor,
[1892] A. C. 25, 7 Aspin. 120, 56 J. P. 101,

61 L. J. Q. B. 295, 66 L. T. Rep. N. S. 1, 40
Wkly. Rep. 337.

28. The combination charged being pro-
hibited and made criminal every act of de-

fendants in furtherance of the object of the
combination is unlawful, and it makes no dif-

ference whether such acts if done by an indi-

vidual not in the combination might have been
lawful, and that a person suffering thereby
would be without remedy. Rourke v. Ellr

Drug Co., 75 N. Y. App. Div. 145, 77 N. Y.
Suppl. 373.

29. Wildee v. McKee, 111 Pa. St. 335, 2 Atl.

108, 56 Am. Rep. 271.

30. Smith r. Nippert, 76 Wis. 86, 44 N. W.
846, 20 Am. St. Rep. 26.

31. Jones v. Baker, 7 Cow. (N. Y.) 445.

32. Gregory v. Brunswick, 1 C. & K. 24, 1

D. & L. 518, 8 Jur. 448, 13 L. J. C. P. 34, 6
M. & G. 205, 6 Scott N. R. 809, 47 E. 0. L.
24. See also Clifford v. Brandon, 2 Campb.
358, 11 Rev. Rep. 731.

[III. E. 4. 6. (ll), (a)]
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offering exceptional terms to customers wlio will deal exclusively with them, the
object being to prevent rival traders competing with them and so to receive the
whole profits of the trade for themselves ;

^ but a combination without any just

cause or excuse, and without the purpose to advance or further the interest of the
members thereof, but to maliciously induce third persons not to trade with a cer-

tain person is an actionable conspiracy when executed and when injury results.'*'

(b) By Threats of Injury to Jausiness. Any combination, the object of
which is to prevent one's patrons or customers from having business dealings-

with him by threats of injury or loss to the business of such patrons or customers,
is an unlawful conspiracy and actionable when damage results.^ The fact that

there is no binding contract between the person injured and his usual customers-

makes no difference in the application of the rule. It will be presumed that the

33. Mogul Steam-ship Co. r. McGregor,
[1892] A. C. 25, 7 Aspin. 120, 56 J. P. 101, 61
L. J. Q. B. 295, 66 L. T. Rep. N. S. 1, 40
Wkly. Rep. 337, where the facts and holding
were as follows : A combination between ship-

owners carrying from the same ports, with tlie

object of keeping freights within their con-

trol, eflFected by allowing a rebate to shippers
who ship exclusively on board their ships, by
prohibiting their agents on penalty of removal
from being directly or indirectly interested in

ships other than theirs, and by sending to

ports where other ship-owners are asking for

cargo ships sufficient to lower the freights

below the rate under open competition,

thereby causing loss to such ship-owners, not
being attended by circumstances of dishon-

esty, intimidation, molestation, or actual mal-
ice, is not actionable as a wrong by indi-

viduals, as a conspiracy, or as in restraint of

trade.

A combination between insurance companies
whereby they agree not to keep in their em-
ploy any agent also employed by other com-
panies not members of the association, and
not to reinsure, accept from, place, or cause
to be placed, whether by reinsurance or other-

wise, any business in any company or any
agency not represented in the association, ex-

cept with the consent of the executive commit-
tee thereof, is not an unlawful conspiracy.

Continental Ins. Co. v. Board of Fire Under-
writers, 67 Fed. 310. For a case somewhat
similar on the facts see Tanenbaum v. New
York F. Ins. Exch., 33 Misc. (N. Y.) 134, 68
N. Y. Suppl. 342, holding that an agreement
of an association of insurance companies de-

signed to maintain uniform rates and to select

suitable agents for the transaction of local

business, to whom licenses of the association

should be issued, was not an unlawful combi-

nation affecting the rights' of third parties

merely because there was a custom to pay
commissions to any broker bringing insurance,

and plaintiff, who was not willing to conform
his business to the rules of the exchange, was
eonscquentlj- affected thereby; but such agree-

ment was merely an exercise of the right by
•defendants to select the persons with whom
they would do business.

34. Olive V. Van Patten, 7 Tex. Civ. App.
630, 25 S. W, 428, where it was held an un-

lawful conspiracy for wholesale dealers, who
have formed an association not to sell to con-
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sumers but only to retail dealers, to agree t»
issue, and to issue, circulars to retail dealers
requesting them not to patronize a certain
wholesale dealer, not a member of the associa-

tion, imtil ho agrees to sell only to retail

dealers and not directly to consumers.
35. Louisiana.— Webb v. Drake, 52 La.

Ann. 290, 26 So. 791.

New York.— Matthews v. Shankland, 25>

Misc. (N. Y.) 604, 56 N. Y. Suppl. 123.

Compare People v. Radt, 71 N. Y. SuppL
846, 15 N. Y. Crim. 174. In this case one
of defendants at a, meeting of a labor union
said :

" We must ruin the business of " com-
plainant, and moved the appointment of a

committee. The other defendant seconded the-

motion, and they were appointed. A circular

reciting certain alleged facts by way of in-

ducement, and ending :
" Therefore we appeal

to every member, to every religious and justly

thinking person to only buy goods " from
others, was distributed; and defendants put
up posters with the words :

" Scab Labor

!

Don't Patronize [the complaining witness]!

Scab Labor! 556 Cortland avenue." It was-

held that such words and acts did not violate

N. Y. Pen. Code, § 168, subs. 5, providing

that if two or more persons conspire to pre-

vent another from exercising a lawful calling-

by force, threats, or intimidation, each is

guilty of a misdemeanor, since no force was
used or threatened by defendants. There is

no force and there is no threat or intimida-

tion, nor do these acts tend to interfere, nor

do they threaten to interfere, with the imple-

ments or property used by or in the employ
of the complainant.

Ohio.— Parker v. Bricklayers' Union No. 1,

10 Ohio Dec. (Reprint) 458, 21 Cine. L. Bui.

223.

United Siaics.— Hopkins v. Oxley Stave

Co., 83 Fed. 912, 28 C. C. A. 99; Thomas r.

Cincinnati, etc., R. Co., 62 Fed. 803; Toledo,

etc., R. Co. V. Pennsylvania Co., 54 Fed. 730

;

Casey f. Cincinnati Typographical Union No.

3, 45 Fed. 135, 12 L. R. A. 193.

England.— Temperton v. Russell, [1893] I

Q. B. 715, 57 J. P. 676, 62 L. J. Q. B. 412, 6»

L. T. Rep. N. S. 78, 4 Reports 376, 41 Wkly.

Rep. 565.

See 10 Cent. Dig. tit. " Conspiracy," § 10.

Boycotting hotel.— An agreement among
the merchants of a "town or village not to buy
any goods of drummers who stop at a certain
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•customers would have continued their voluntary patronage but for the wrongful
acts complained of." It has also been held that the mere fact that an organiza-

tion has not counseled parties outside of its membership to withdraw their pat-

ronage from a party is not conclusive that no right of action against them exists.

If the organization through any system of fines or coercive by-laws induces its

members to withdraw their patronage from a plaintiff, a right of action exists

against such organization, provided it does appear that patronage has been with-
drawn which would not have been withdrawn had it not been for such fines or
other coercive means provided for in the by-laws or management of the organiza-

tion.^ It is likewise an actionable conspiracy for a labor union to picket one's

premises for the purpose of intercepting nis customers and employees with the

intention of ruining his business, and it is not necessary that any violence or

threats of violence should be used.^ It is clear that everyone has a right to with-

<iraw his own patronage when he pleases, but it is equally clear that he has no
right to employ threats or intimidation to divert the patronage of another.''

(o) £y False or Fraudulent Representations. It is an actionable conspiracy

to combine for the purpose of preventing customers of a person from dealing
with him by means of false and fraudulent representations.^

hotel, the owner of which had incurred the
displeasure of members of the combination, is

an unlawful conspiracy and when put into

execution to the injury of the owner of the
hotel he is entitled to recover damages. Webb
«. Drake, 52 La. Ann. 220, 26 So. 791.

Boycotting newspaper.— It is an actionable

conspiracy for a labor union in order to fotce

a newspaper company to pay the price fixed

by its regulations to issue circulars instruct-

ing organized labor not to buy the newspapers
or to patronize any firms who advertise in

them and to send threatening resolutions

among the advertisers of such paper. Mat-
thews V. Shankland, 25 Misc. (N. Y.) 604, 56
N. Y. Suppl. 123. For a case almost identical

on the facts with the foregoing see Casey v.

Cincinnati Typographical Union No. 3, 45 Fed.

135, 12 L. R. A. 193.

Boycotting owners of sleeping-cars.—^A com-

bination by employees of railway companies
to injure the owner of the cars operated by
the companies by compelling them to cease

using his cars by threats of stopping, and
actually stopping, their service, thereby in-

ilicting on them great injury, where the rela-

tion between him and the companies is mutu-
ally profitable and has no eflfeet whatever on

the character or reward of the services of the

•employees so combining, is a boycott and an

unlawful conspiracy at common law. Thomas
V. Cincinnati, etc., R. Co., 62 Fed. 803.

Boycott of manufacturer.— The members
•of two labor organizations entered into a com-

bination to compel a manufacturer of casks

and barrels to discontinue the use of a, valu-

able labor-saving device. This object was
to be accomplished by notifying plaintiflF's

customers and other persons not to purchase

machine-hooped barrels, and by inducing the

members of all labor organizations throughout

the country and persons who were in sym-

pathy with them not to purchase provisions

or other commodities which were packed ia

machine-hooped barrels. It was held that the

•combination in question was an unlawful con-

spiracy to deprive plaintiff of its right to

manage its business as it thought best, such
as would entitle the manufacturer to re-

cover from the parties concerned in the con-

spiracy whatever damages it had Sustained
thereby. Hopkins v. Oxley Stave Co., 83 Fed.
912, 28 C. C. A. 99.

36. West Virginia Transp. Co. v. Standard
Oil Co., 50 W. Va. 611, 40 S. E. 591, 88 Am.
St. Rep. 895, 56 L. R. A. 804.

37. Boutwell v. Marr, 71 Vt. 1, 42 Atl.
60", 76 Am. St. Rep. 746, 43 L. R. A. 803.

The facts of this case were as follows: A
granite manufacturers' association, embracing
ninety-five per cent of all the granite manu-
facturers in the place, adopted a resolution

that no trade should be conducted with any
person, firm, or corporation engaged in cut-

ting, quarrying, or polishing granite in the
state who should not be members of the asso-

ciation. The by-laws imposed a fifty-dollar

fine for the violation of the rules of the asso-

ciation. The result was to practically kill

the polishing business of plaintiffs who were
not members, which was the real object of the
resolution, so as to compel plaintiffs to join
the association. It was held that the mem-
bers of the association were liable to plaintiffs

for the actual damages caused to their busi-

ness, notwithstanding that they did not try
to influence persons outside of the association.

It was also held that the voluntary accept-
ance of by-laws by members of an association
providing for the imposition of coercive fines

for the violation of the association's rules did
not remove the fact of their coerciveness.

38. Beck v. Railway Teamsters' Protective
Union, 118 Mich. 497, 77 N. W. 13, 74 Am.
St. Rep. 421, 42 L. R. A. 407. See also Tarle-
ton V. McGawley, Peake N. P. 205, 3 Rev. Rep.
089.

39. Boutwell v. Marr, 71 Vt. 1, 42 Atl.

607, 76 Am. St. Rep. 746, 43 L. R. A.
803.

40. Van Horn v. Van Horn, 52 N. J. L. 284,
20 Atl. 485, 10 L. E. A. 184.

[Ill, E, 4, e, (n). (c)]
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(ill) To Prevent Persons From Obtainino Svtplies uVecessart For*
Carrtino on Business. Persons engaged in the same line of business may
combine and agree among themselves that none of them will sell to another per-

son supplies necessary to the carrying on of his business;^' and it has been held
in numerous decisions that a combination may lawfully agree among themselves
not to patronize any dealer who furnishes supplies of the description used by
them to a person not a member thereof.** These decisions, however, presuppose
as a basis for their holdings that the object of the association is to serve some
legitimate interest of the members who compose it. If the purpose of the com-
bination is to ruin or cause injury to the business of another and not to protect

or advance their own legitimate interests, it is an unlawful conspiracy and an
action will lie for the damages caused by putting the agreement into execution.^*

No number of men jointly having no legitimate interest to protect can lawfully

injure the business of another by maliciously inducing others not to deal with,

him.^

41. Delz V. Winfree, 80 Tex. 400, 16 S. W.
Ill, 26 Am. St. Rep. 755.

42. Bohn Mfg. Co. v. HoUis, 54 Minn. 223,

55 N. W. 1119, 40 Am. St. Rep. 319, 21 L.R.A.
337; Buchanan v. Barnes, (Pa. 1894) 28 Atl.

195 ; Cote v. Murphy, 159 Pa. St. 420, 28 Atl.

190, 39 Am. St. Rep. 686, 23 L. R. A. 135; Ma-
cauley v. Tierney, 19 R. I. 255, 33 Atl. 1, 61

Am. St. Rep. 770, 37 L. R. A. 455. See also

Bowen v. Matheson, 14 Allen (Mass.) 499,

which strongly supports this view. Compare
Jackson v. Stanfield, 137 Ind. 592, 36 N. E.

345, 37 N. E. 14, 23 L. R. A. 588, in which it

was held that where the members of an asso-

ciation of retail dealers agree not to patronize

any wholesale dealer who refuses to pay a fine

to a member of the association for selling lum-
ber in such member's community to one not a
regular dealer, a person not a regular dealer

who has underbid a member of the association

on a contract, but who has been refused lum-
ber by a wholesale dealer because it has been
previously obliged to pay a fine to such mem-
ber for selling lumber in his community to

one not a regular dealer will be entitled to re-

cover of such members damages resulting

therefrom. This decision proceeds upon the

theory that the acts complained of amounted
to intimidation and coercion, and dissents

from Bohn Mfg. Co. v. Hollis, 54 Minn. 223,

55 N. W. 1119, 40 Am. St. Rep. 319, 21

L. R. A. 337. Nothing is said as to the ele-

ment of protection or advancement of legiti-

mate business interests, or as to the element
of malice.

The object to be attained is lawful and
there is no element of fraud, intimidation, or

coercion in the means used to effect the pur-

pose. Macauley v. Tierney, 19 R. I. 255, 33
Atl. 1, 61 Am. St. Rep. 770, 37 L. R. A. 455.

Applications of doctrine.— An association

of master plumbers, in order to free them-
selves from the competition of those who were
not members, sent notices to wholesale dealers

in plumbers' supplies not to sell to others

than members of the association under the

penalty of a withdrawal of the latter's patron-

age. The wholesale dealers thereupon refused

to sell to non-members, who were in conse-

[III, E, 4, e, (in)]

quence unable to purchase supplies from
wholesale dealers in this state and from other
wholesale dealers in the United States. It

was held that the sending of the notices did
not violate any legal rights of those not mem-
bers. Macauley v. Tierney, 19 R. I. 255, 33
Atl. 1, 61 Am. St. Rep. 770, 37 L. R. A. 455.

A combination of employers prevented dealers
in the supplies used by such employers from
selling to an employer who was not a member
of their combination, and who had conceded a.

demand of the employees by informing such
dealers that no member of the combination-

would buy from them if they sold to such em-
ployer. It was held that this was not un-
lawful coercion. Buchanan v. Barnes, (Pa.
1894) 28 Atl. 195; Cote v. Murphy, 159 Pa.
St. 420, 28 Atl. 190, 33 Wkly. Notes Cas.
(Pa.) 421, 39 Am. St. Rep. 686, 23 L. B. A.
135.

43. Ertz V. Minneapolis Produce Exch., 79
Minn. 140, 81 N. W. 737, 79 Am. St. Rep.
433, 48 L. R. A. 90; Delz v. Winfree, 80 Tex.
400, 16 S. W. Ill, 26 Am. St. Rep. 755. T,>

the same effect see Olive v. Van Patten, 7

Tex. Civ. App. 630, 25 S. W. 428; Murray v.

McGarigle, 69 Wis. 483, 34 N. W. 522.

By threats of causing employees to quit

work.—Where a committee composed of mem-
bers of several trades unions, because of
plaintffl's refusal to comply with their de-

mand not to supply material to a firm which
they have boycotted, procure others not to-

furnish material to plaintiff by threatening

injury to their business by causing their em-
ployees to leave them, they are guilty of an
actionable conspiracy and liable for the dam-
ages thus caused. Temperton v. Russell,

[1893] 1 Q. B. 715, 57 J. P. 676, 62 L. J. Q. B.

412, 69 L. T. Rep. N. S. 78, 4 Reports 376,

41 Wkly. Rep. 565.

44. Ertz V. Minneapolis Produce Exch.. 79

Minn. 140, 81' N. W. 737, 79 Am. St. Rep.

433, 48 L. R. A. 90, where it was held that

a complaint which alleges that plaintiff, a
dealer in farm produce, had a profitable

business, that defendants had conspired to-

gether to refuse to deal with him, and to in-

duce others to do likewise, it not appearing
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(iv) To Caus£ Employees to Stop Work— (a) By Intimidation, Moles-
taUon, or Coercion. It is unlawful for persons to conspire to injure another in

hid property or business, by agreeing to procure his employees to quit his ernplo}-

ment where the methods used are those of intimidation, molestation, or coercion.

This will constitute an actionable conspiracy when executed and where injury

results in consequence thereof.*^ No one can lawfully interfere by force or
intimidation" to prevent employers or persons employed or willing to be
employed from the exercise of these rights.*'

(b) By Peaceable Persuasion— (1) "Where Employees Not Under Con-
tract Foe Fixed Period. In :i number of jurisdictions, usually perhaps because
of some statutory provision, it is held not an unlawful conspiracy for workmen
to combine to persuade others by peaceable means and without intimidation or
threats not to continue in the service of another, if they are under no contract to

work for a fixed period.^

(2) Where Employees Under Contract Foe Fixed Peeiod. It is an action-

able conspiracy if persons combine to induce without justification, and do induce
others to break their contract of employment, when this is done for the purpose
of injuring their employer and damage is thereby caused to him.*' It is immate-

that their interference with his business was
to serve any legitimate interests of their own,
but that it was done maliciously, to injure
him, and that the conspiracy had been carried
into execution, whereby his business was
ruined, states a cause of action.

45. Massachusetts. —- Vegelahn v. Guntner,
167 Mass. 92, 44 N. E. 1077, 57 Am. St. Rep.
443, 35 L. E. A. 722 ; Sherry v. Perkins, 147
Mass. 212, 17 N. E. 307, 9 Am. St. Rep. 689;
Carew v. Rutherford, 106 Mass. 1, 8 Am. Rep.
287.

Missouri.— Hamilton-Brown Shoe Co. r.

Saxey, 131 Mo. 212, 32 S. W. 1106, 52 Am. St.

Rep. 622.

iyhio.— Perkins v. Eogg, 11 Ohio Dec. (Re-

print) 585, 28 Cine. L. Bui. 32.

Pennsylvania.— Buchanan v. Barnes, ( Pa.

1894) 28 Atl. 195; Cote v. Murphy, 159 Pa.

St. 420, 28 Atl. 190, 39 Am. St. Rep. 686, 23

L. R. A. 135.

United States.— Allis Chalmers Co. v. Reli-

able Lodge, 111 Fed. 264; Old Dominion
Steamship Co. v. McKenna, 30 Fed. 48.

See 10 Cent. Dig. tit. " Conspiracy," § 9.

Picketing, which is the watching and speak-

ing to workmen as they go to and from their

employment, to induce them to leave their

services, is not necessarily unlawful, nor is it

unlawful to use terms of persuasion toward

them to accomplish that object. Perkins v.

Rogg, 11 Ohio Dec. (Reprint) 585, 28 Cine.

L. Bui. 32. But as soon as threats, personal

injury, or unlawful harm are made against

the employees, this amounts to intimidation

and is unlawful. Vegelahn v. Guntner, 167

Mass. 92, 44 N. E. 1077, 57 Am. St. Rep. 443,

35 L. R. A. 722. And see Lyons v. Wilkins,

[1896] 1 Ch. 811, 60 J. P. 325, 65 L. J. Ch.

601, 74 L. T. Rep. N. S. 358, 45 Wkly. Rep.

19, holding that picketing is illegal, except-

ing when it is for the limited purp.ose of ob-

taining information.
46. Intimidation as here used is not lim-

ited to threats of violence or physical injury

V. Railway Teani-

118 Mich. 497, 77

to person or property. It has a broader sig-

nificance; there may also be a moral intimi-

dation which is illegal. A combination to do
injurious acts expressly directed to another
by way of intimidation or constraint, either

of himself, of the persons employed, or seek-

ing to be employed by him, is outside of the
allowable competition and is unlawful. Tem-
ple Iron Co. V. Carmanoskie, 10 Kulp (Pa.)

37.

47. Temple Iron Co. v. Carmanoskie, 19
Kulp (Pa.) 37.

48. Michigan.— Beck
sters' Protective Union
N. W. 13, 74 Am. St. Rep. 421, 42 L. R. A.
407.

New Jersey.— Mayer v. Journeymen Stone-

Cutters' Assoc, 47 N. J. Eq. 519, 20 Atl. 492.

Ohio.— Perkins v. Rogg, 1 1 Ohio Dec. ( Re-
print) 585, 28 Cine. L. Bui. 32.

Pennsylvania.— Buchanan v. Barnes, (Pa.

1894) 28 Atl. 195; Cote v. Murphy, 159 Pa.
St. 420, 28 Atl. 190, 39 Am. St. Rep. 686, 2."}

L. R. A. 135.

United States.— Allis Chalmers Co. i. Re-
liable Lodge, 111 Fed. 264.

See 10 Cent. Dig. tit. " Conspiracy," § 9.

Under the New York statutes a body of

workmen may combine for the purpose of

peaceably persuading their fellow workmen
to leave their employment, in order to obtain

an advance in wages. It has been held that

they may lawfully pay the expenses of those

who leave and post in their place of assembly
the name of such persons as contributed to

the sum for the support of those to surrender
their wages. Rogers v. Evarts, 17 N. Y.

Suppl. 264.

49. Walker v. Cronin, 107 Mass. 555 ; Par-
ker V. Bricklayers' Union No. 1, 10 Ohio Dec.

(Reprint) 458, 21 Cine. L. Bui. 223; Angle
V. Chicago, «tc., R. Co., 151 U. S. 1, 14 S. Ct.

240, 38 L. ed. 55; Quinn v. Leathem, [1901]
A. C. 495, 65 J. P. 708, 70 L. J. P. C. 76, 85

L. T. Rep. N. S. 289, 50 Wkly. Rep. 139

[III, E, 4, e, (IV), (b), (2)]
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rial that the inducement by which the employees were led to break their contract

was by peaceable persuasion*
(v) To Pbsvent Persons FromENTERma Employment. A combination

to injure a person's business by preventing by means of threats and intimidation

other persons from entering his employment is an iinlawful conspiracy and action-

able when injury results.^'

(vi) To Stop Employment by Concerted Action. It is lawful for

employees, without any illegal purpose, to quietly and peaceably leave the serv-

ice in which tliey are employed by concerted action at a given time, so long as

they do not violate any contract ;
'^ but if an employer uses the benefit which his

labor is or may be to another, by threatening to withhold or by agreeing to bestow
it, for the purpose of inducing, procuring, or compelling another to commit an
unlawful or criminal act, the withholding or bestowing of his labor for such pur-

pose is itself unlawful.^'

(vii) To Cause Loss of Employment or Prevent Employment. All
combinations and associations, the purpose of which is to coerce workmen to

become members thereof or to prevent them from working below certain rates by
procuring their discharge from employment or by preventing them from obtain-

ing employment are unlawful conspiracies.^ It has therefore been held that

where a non-union man is discharged by his employer in consequence of a threat

by a labor organization that in case he is retained in his employer's service the

organization will notify all other labor organizations of the city that the employer
is a non-union man, the employee will be entitled to recover damages sustained in

'{affirming [1899] 2 Ir. 667, and distinguish-

-ing Allen v. Flood, [1898] A. C. 1, 67 li. J.

•Q. B. 119, 77 L. T. Eep. N. S. 717, 46 Wkly.
Eep. 258]. In Doremus v. Hennessy, 176 111.

608, 52 N. E. 924, 68 Am. St. Kep. 203. 43

L. R. A. 797, 802, it appeared that plaintiff

conducted a laundry business, engaging others

to do the work, she receiving and delivering

the same to her customers. The laundrymen's
association insisted that she should increase

the price for her work in accordance with a
scale fixed by its association, and on her re-

fusal to do so combined to cause the parties

who had contracted to do her work to break
-their contracts and refuse to do the same any
longer, and threatened that in case they did

Tiot do so their business also would suffer

loss. These contracts were broken and plain-

tiff suffered injury in consequence thereof,

and it was held that an action would lie for

the damages sustained. In Bowen v. Hall, 6

Q. B. D. 333, 45 J. P. 373, 50 L. J. Q. B.

305, 44 L. T. Eep. N. S. 75, 29 Wkly. Kep.

367, it appeared that F contracted to make
and glaze bricks, etc., at agreed prices, for

plaintiff exclusively, during a period of five

years. It was held that the contract being

for exclusive personal service, plaintiff could

maintain an action against defendant for ma-
liciously procuring F to break the contract.

50. Walker v. Cronin, 107 Mass. 555; Par-

ker V. Bricklayers' Union No. 1, 10 Ohio Dec.

(Reprint) 458, 21 Cine. L. Bui. 223.

51. Davis V. Zimmerman, 91 Hun (N. Y.

)

489, 36 N. Y. Suppl. 303, 71 N. Y. St. 385;

Cote f. Murphy, 159 Pa. St. 420, 28 Atl. 190,

39 Am. St. Rep. 686, 23 L. E. A. 135; Tem-
•ple Iron Co. v. Carmanoskie, 10 Kulp (Pa-ll

[III, E. 4, e. (IV). (b). (2)]

37; Allis Chalmers Co. v. Eeliable Lodge, 111

Fed. 264. And see Sherry v. Perkins, 147
Mass. 212, 17 N. E. 307, 9 Am. St. Eep.
689.

If workmen associate themselves to coerce

an employer into paying money which he is

not legally bound to do by threats that if he
refuses they will induce his workmen to leave

his services and will deter others from taking
their places they are chargeable with an il-

legal conspiracy, and if these threats are car-

ried into execution the employer may recover

damages for the wrong done. Carew v. Ru-
therford, 106 Mass. 1, 8 Am. Rep. 287.

52. Arthur v. Oakes, 63 Fed. 310, II

C. C. A. 209, 25 L. R. A. 414; Toledo, etc., R.

Co. V. Pennsylvania Co., 54 Fed. 730, 19

L. E. A. 387; U. S. v. Stevens, 2 Hask.
(U. S.) 164, 27 Fed. Cas. No. 16,392.

53. Toledo, etc., E. Co. v. Pennsylvania

Co., 54 Fed. 730, 19 L. E. A. 387.

54. Curran v. Galen, 152 N. Y. 33, 46 N. E.

297, 57 Am. St. Eep. 496, 37 L. E. A. 802;

Master Stevedores' Assoc, v. Walsh, 2 Daly
(N. Y.) 1; Old Dominion Steamship Co. v.

McKenna, 30 Fed. 48.

The right which the striking workman
claims for himself, and to which he is justly

entitled, viz., to work for whom he pleases

and to ask for his work such wages as he

shall deem proper, is also a right which he

must accord to every other workman in the

community; and any form of compulsion or

coercion to interfere with the right is an in-

vasion of the very right for which the strik-

ing workman is himself contending— the

right of free labor. Perkins v. Eogg, 11 Ohio
Dec. (Eeprint) 585, 28 Cine. L. Bui. 32.
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consequence of such discliarge.^' So an agreement between an association of

masters and an assembly of workmen that all employees of the former shall be
members of the latter and that no employee shall work more than four weeks
without becoming such member is against public policy and the interest of society

and cannot justify an action of members of such assembly in procuring the dis-

charge of a workman because of his failure to become a member thereof.^' It

has been held, however, that a combination of workmen to strike unless another
workman is discharged is not actionable in the absence of malice^ intimidation, or

violence, if no contract relations are broken thereby."
5. Conspiracy to Refuse to Canvass Votes. A conspiracy to refuse to canvass

votes and to declare a person elected to an office cannot be made the subject of a
civil action, for such refusal without conspiracy would not give the right to a
civil action.^

6. Conspiracy to Refuse Insurance. It has been held that several insurance
companies may agree to and actually refuse to insure the property of a designated
person, and that no action will lie for injury caused thereby, although the motives
of those forming the combination were malicious.^'

F. Who Liable— l. Corporations. An action may be maintained against a
corporation to recover damages caused by a conspiracy.^

2. Liability For Acts of Co-Conspirators. Where two or more persons enter

into a conspiracy', any act done by either in furtherance of the common design
and in accordance with the general plan becomes the act of all, and each con-

spirator is responsible for such act.^' Every conspirator is liable for all overt acts

illegally committed in pursuance of the conspiracy and for the consequent loss

55. Lucke v. Clothing Cutters', etc., Assem-
bly No. 7057 K. of L., 77 Md. 396, 26 Atl.

505, 39 Am. St. Rep. 421, 19 L. R. A. 408.

A statute legalizing trade unions " to pro-

mote the well-being of their every day life,

and for mutual assistance in securing the

most favorable conditions for the labor of

their members, and as beneficial societies

"

does not legalize the making of vi^ar upon the

non-union laboring men or any illegal inter-

ference with their rights and privileges.

Lucke V. Clothing Cutters', etc., Assembly No.

7057 K. of L., 77 Md. 396, 26 Atl. 505, 39

Am. St. Rep. 421, 19 L. R. A. 408.

56. Curran v. Gilen, 152 N. Y. 33, 46 N. E.

297, 57 Am. St. Rep. 496, 37 L. R. A. 802

[affirming 77 Hun (N. Y.) 610, 28 N. Y.

Suppl. 1134, 59 N. Y. St. 981].

57. Clemmitt f. Watson, 14 Ind. App. 38,

42 N. E. 367. But see cases cited supra, II,

0, 21, e.

58. Jayne v. Drorbaugh, 63 Iowa 711, 17

N. W. 433.

59. Hunt V. Simonds, 19 Mo. 583. See also

Orr V. Home Mut. Ins. Co., 12 La. Ann. 255,

es Am. Dec. 770, holding that an agreement

of three insurance companies not to
_
insure

any boat on which a certain person might be

employed as master, in consequence of which

he lost his employment; does not give any

cause of action. The court said :
" Nor could

the motives of the company be questioned;

whether they were malicious and with the sole

design of injuring the plaintiff or not, would

be entirely immaterial in a legal point of

view so long as there was no contract on their

part and no legal obligation to insure such

[42]

boat. Courts can enforce only legal obliga-

tions and redress injuries to legal rights."

60. Buffalo Lubricating Oil Co. v. Stand-
ard Oil Co., 106 N. Y. 669, 12 N. E. 826;
West Virginia Transp. Co. v. Standard Oil

Co., 50 W. Va. 611, 40 S. E. 591, 88 Am. St.

Rep. 895, 56 L. R. A. 804.

61. Illinois.— Doremus v. Hennessy, 176
111. 608, 52 N. E. 924, 54 N. E. 524, 68 Am.
St. Rep. 203, 43 L. R. A. 797, 802.

Indiana.— Hodgin v. Bryant, 114 Ind. 401,

15 N. E. 815; Wolfe v. Pugh, 101 Ind. 293;
Breedlove v. Bundy, 96 Ind. 319; Boaz v,

Tate, 43 Ind. 60.

Massachusetts.— Emmons v. Alvord, 177
Mass. 466, 59 N. E. 126; Boston v. Simmons,
150 Mass. 461, 23 N. E. 210, 15 Am. St. Rep.
230, 6 L. R. A. 629.

New Hampshire.— Page v. Parker, 43 N. H.
363, 80 Am. Dec. 172.

New York.— Matthews v. Shankland, 25

Misc. (N. Y.) 604, 64 N. Y. Suppl. 123;
Warshauer v. Webb, 9 N. Y. St. 529.

Texas.— Raleigh v. Cook, 60 Tex. 438.

Wisconsin.— Martens v. Reilly, 109 Wis.
464, 84 N. W. 840.

See 10 Cent. Dig. tit. " Conspiracy," § 14.

Where a man has combined and conspired

with others to cheat and defraud plaintiff in

the sale of certain property by fraudulent
concealments and misrepresentations, and the

fraud has been perpetrated accordingly by
some other member or members of the con-

spiracy, he will be liable, although he may
not individually have made any fraudulent
misrepresentations or have fraudulently con-

cealed anything in regard to the condition ot

[III. F, 2]
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"whether they were active participants or not." And it is no defense that the-

person committing the acts was of unsound mind.*' Nor can any conspirator set

up as a defense that his participation was not necessary to the accomplisliment of
the ultimate purpose and that it would have been consummated if he had not
become a conspirator.^ Where, liowever, there is no evidence of conspiracy each
party is liable for his own acts alone.^

3. Liability For Acts of Agent. A man cannot be associated with others in

conspiracy, civil or criminal, or be held guilty of acts done in pursuance of such
association merely because his agent may have knowledge of the same or be a
participant therein.*'

4. Effect of Absence of Pecuniary Benefit. A conspirator is none the less

liable because he expected to derive no benefit from the wrong or in fact received
no benefit therefrom.*'

5. Persons Coming in After Formation of Conspiracy. To render a person
civilly liable for injuries resulting from a conspiracy of which he was a member,
it is not necessary that he should have joined the conspiracy at the time of ita

inception. **

G. Time to Sue and Limitations. A right of action for conspiracy accrues
when the combination itself is perfected or a wrong is done, and plaintiff

need not wait until he has suffered the full damage intended by the conspira-

tors ;
*' and an action for the alleged conspiracy to injure plaintiffs by malicious

and fraudulent statements cannot be considered an action for slander, thereby
invoking limitations applicable to the latter action.™ Plaintiff cannot, however,
evade the statute of limitations by disguising his real cause of action by the form
of his complaint.'" The limitations applicable to conspiracy begin to run not

qualities of the property in question. Page
V. Parker, 43 N. H. 363, 80 Am. Dec. 172.

Where various labor unions have conspired

in an attempt to boycott an employer by
threats to withdraw support from the latter's

patrons, each union is chargeable with the

acts of all the other unions designed to ef-

fectuate the scheme. Matthews v. Shank-
land, 25 Misc. (N. Y.) 604, 56 N. Y. Suppl.

123.

Where one or more persons conspire with
another to effect the violation of a contract,

and the object of the combination is con-

summated to the damage of a third person,

such third person has his action to recover

the damage against him who breached the

contract and every person who by reason of

the combination is connected with the wrong.
Martens r. Eeilly, 109 Wis. 464, 84 N. W.
840.

63. Doremus r. Hennessy, 176 111. 608, 52

N. E. 924, 54 N. E. 524, 68 Am. St. Rep. 203,

43 L. R. A. 797, 802.

63. " No man can shield himself from lia-

bility for his wrongful acts on the ground
that the person who assisted in carrying out
and executing his wrongful purpose, or the

wrongful purpose of himself and others, was
a person of unsound mind." Tucker v. Hyatt,
151 Ind. 332, 51 N. E. 469, 44 L. R. A.
129.

64. Green v. Cochran, 43 Iowa 544.

65. Cranfill v. Hayden, 22 Tex. Civ. App.
656, 55 S. W. 805.

66. " He cannot enter into a combination
of two or more persons to accomplish by con-

[HI, F, 2]

certed action some demand or unlawful pur-
pose, or to accomplish some purpose, not
criminal or unlawful in itself, by criminal
or unlawful means, simply and solely because
of the mental condition or physical acts of

his agent." Benton v. Minneapolis Tailoring,
etc., Co., 73 Minn. 498, 76 N. W. 265.

67. Felsenthal v. Thieben, 23 111. App. 569 ,-

Breedlove v. Bundy, 96 Ind. 319; Jernigan
V. Wainer, 12 Tex. 189; Stockley v. Hornidge,
8 C. & P. 11, 34 E. C. L. 580; Pasley v. Free-
man, 3 T. R. 51, 1 Rev. Rep. 634. Where two
or more persons conspired to commit and did
commit a fraud upon another, they are all

liable for the damages sustained, without
proof that they all participated in the profits,

of the fraud. Jernigan v. Wainer, 12 Tex.
189.

68. Every one who enters into such a com-
mon design is in law a party to every act
previously or subsequently done by any of
the others in pursuance of it. Stewart v.

Johnson, 18 N. J. L. 87 ; Warshauer v. Webb,
9 N. Y. St. 529 ; Hinehman v. Richie, Brightly
(Pa.) 143; Freeman v. Stine, 34 Leg. Int.

(Pa.) 96; Raleigh v. Cook, 60 Tex. 438.

69. Betz f. Daily, 3 N. Y. St. 309.

70. Van Horn v. Van Horn, 56 N. J. L.
318, 28 Atl. 669.

71. Reed v. Wilson, 2 Mona. (Pa.) 612,

where plaintiff's cause of action being in fact

a trespass committed against his person, it

was held to be barred by the limitations pre-

scribed in actions of that nature, although
the form of action alleged was of a conspiracy
to consummate the trespass.
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from the time a defendant enters the same, but from the time of the commission
of his last overt act in furtherance of the conspiracy."

IV. PARTIES.

A. In Criminal Prosecutions— 1. In General. The usual and convenient
course is to inchide all the conspirators in a joint indictment.'^ Nevertheless au
indictment or information will ordinarily lie against one of the alleged parties to

the conspiracy,'* unless there be some reason peculiar to such an indictment
plainly making a several proceeding improper.'^

2. Joinder of Public Officials and Private Persons. There is no impropriety
in joining in one indictment a charge of conspiracy against private individuals

and against officers of the government where such indictment is based entirely

upon the same statute,'* and it makes no difference that the official might have
been indicted under another statute."

B. In Civil Cases— l. Parties Plaintiff. In an action for conspiracy to

injure plaintiff carried into effect by a trespass upon his place of business, the

72. Ochs v. People, 124 111. 399, 16 N. E.

062. Vompare Com. r. Bartilaon, 85 Pa. St.

482, holding that the eommisslon of each act

is in itself an offense, and an indictment
cliarging a conspiracy without the statutory

period, and the commission of acts in piirsu-

ance of each conspiracy within such period,

is insufficient.

73. State v. Slutz, 106 La. 182, 30 So. 298.

Joinder of railway o£Scials and purchas-

ers of tickets sold in pursuance of con-

spiracy.— In Reg. V. Quinn, 19 Cox C. C.

78, where railway officials were indicted for

conspiring to defraud the railway company
by stealing and selling uncanceled, but used,

tickets, it was held that persons to whom they

sold these tickets could be indicted together

in the same count with the officials.

Participants in design.— Where the unlaw-
ful act in furtherance of a conspiracy to de-

fraud was done in the state where the indict-

ment is found, the conspirators who partici-

pated only in the design may be tried with-

out joining in the indictment the perpetrators

of the overt act. State v. Turner, 119 N. C.

841, 25 S. E. 810.

Persons not privy to acts relied on to

show offense.— It is not proper to include

persons who were not privy to the acts relied

on to prove the conspiracy and whose offenses

are wholly separate and distinct. " To in-

clude in the indictment defendants whose of-

fence, if any, came under the latter head, was
unfair and unjust, as tending to involve them
in the odium of acts to which they were not

parties." Eeg. v. Boulton, 12 Cox C. C.

87.

74. California.—People v. Richards, 67 Cal.

412, 7 Pac. 828, 56 Am. Rep. 716.

'Neio York.— People v. Mather, 4 Wend.
(N. Y.) 229, 21 Am. Dec. 122.

Pennsylvania.— Heine v. Com., 91 Pa. St.

145; Com. V. Demain, 3 Pa. L. J. Hep. 487,

6 Pa. L. J. 29.

United States.— U. S. v. Miller, 3 Hughes
,(U. S.) 553, 26 Fed. Cas. No. 15,774.

England.— Rex v. Nicols, 13 East 412,

note a; Rex v. Kinnersley, 1 Str. 193.

Canada.— Reg. i;. Frawley, 25 Ont. 431, 14
Can. L. T. 446.

See 10 Cent. Dig. tit. " Conspiracy," § 80.

Where one of three persons engaged in con-
spiracy dies before trial and another is ac-

quitted the survivor may be tried and con-

victed. People V. Olcott, 2 Johns. Cas.

(N. Y.) 301, 1 Am. Dec. 168.

Effect of charge.— A charge that the de-

fendant indicted conspired with others named
does not charge an individual conspiracy, but
that there was a common purpose. State v.

Slutz, 106 La. 182, 30 So. 298.

75. U. S. V. Miller, 3 Hughes (U. S.) 553,

26 Fed. Cas. No. 15,774.

76. U. S. V. Van Leuven, 62 Fed. 62, 69,

where the court, in distinguishing the case of

U. S. V. McDonald, 3 Dill. (U. S.) 543, 26
Fed. Cas. No. 15,670, said: "It is fuvther

urged that the ruling of Mr. Justice Miller

in U. S. V. McDonald, supra, to the effect that
it is improper to join in one indictment a
charge of conspiracy against officers and pri-

vate citizens, is applicable to this case. In
that case the indictment charged a conspiracy
on part of the officers of the government im-
der the provisions of section 3169 of the Re-
vised Statutes, and also charged a conspiracy
against the private citizens under section

5440; and it was held an improper joinder,

mainly by reason of the difference in the pun-
ishments provided in the two sections. In
the case now under consideration the indict-

ment for conspiracy is based alone upon sec-

tion 5440, and the ruling relied upon has
no application."

Conspiracy to issue criminal process.— The
officer, prosecutor, and all other persons con-
cerned may be indicted for a conspiracy to
procure criminal process for improper pur-
poses. Slomer v. People, 25 111. 70, 76 Am.
Dec. 786.

77. U. S. V. Boyden, I Lowell (U. S.) 266,
24 Fed. Cas. No. 14,632.

[IV. B, 1]
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fact that his business was carried on in partnership with another is not sufficient

to require or justify the joinder of such other as plaintiff.™

2, Parties Defendant. In an action on the case in the nature of a conspiracy

to recover damages, one only may be sued, as the damage and not the conspiracy
itself is the gist of the action ;

'* or plaintiff may at his option join all the alleged

conspirators as defendants in one action.**

V. PLEADINGS.

A. In Criminal Prosecutions^*— l. Joinder of Counts— a. In General.

Counts charging a conspiracy and also tlie offense committed in pursuance thereof

may be joined where both offenses are similar in nature and in mode of trial and
punishment.^' Nor is an indictment objectionable, because the same transaction

is detailed differently in several counts.^

b. Duplicity. An indictment charging a conspiracy to commit an act in itself

criminal, and also the commission of such act, is not bad for duplicity where no
conviction is sought on account of the overt act.** Nor will such indictment be
rendered duplicitous by the fact that the felony which it is the purpose of the

conspirators to commit is described by different names,^^ or by the fact that the

78. Gaillard D. Cantini, 76 Fed. 699, 22

C. C. A. 493.

79. Georgia.— Cheney v. Powell, 88 Ga.
629, 15 S. E. 750.

New York.— Rourke v. Elk Drug Co., 75

N. Y. App. Div. 145, 77 N. Y. Suppl. 373;
Jones V. Baker, 7 Cow. (N. Y.) 445.

North Carolina.— Easou v. Westbrook, 6

N. C. 329.

United States.— Smith v. Rines, 2 Sumn.
(U. S.) 338, 22 Fed. Cas. No. 13,100.

England.— Mills f. Mills, Cro. Car. 239;
Savile v. Roberts, 1 Ld. Raym. 374; Skinner
v. Gunton, 1 Saund. 228d.

See 10 Cent. Dig. tit. " Conspiracy," § 17.

80. Cheney v. Powell, 88 Ga. 629, 15 S. E.

750; Webb V. Drake, 52 La. Ann. 290, 26
So. 791; Kernan v. Humble, 51 La. Ann. 389,

25 So. 431; Walters v. Green, [1899] 2 Ch.

696, 63 J. P. 742, 68 L. J. Ch. 730, 81 L. T.

Rep. N. S. 151, 48 Wkly. Rep. 23.

The plaintifi may look beyond the actual

participants in committing the injury and
join with them as defendants all who coop-

erated in or advised or assisted in the accom-
plishment in the common design. Kernan v.

Humble, 51 La. Ann. 389, 25 So. 431.

81. See, generally. Indictments and In-

rOBMATIONS.
For forms of indictments, informations,

and complaints for conspiracy see the fol-

lowing cases:

Alabama.— Thompson v. State, 106 Ala. 67,

17 So. 512; State i: Cawood, 2 Stew. (Ala.)

260.

Connecticut.— State v. Glidden, 55 Conn.
46, 8 Atl. 890, 3 Am. St. Rep. 23.

Iowa.— State v. Ormiston, 66 Iowa 143, 23

N. W. 370.

Maryland.— State v. Buchanan, 5 Harr.

& . (Md.) 317, 9 Am. Dec. 534.

Massachusetts.—Com. t". Nichols, 134 Mass.

531; Com. v. Waterman, 122 Mass. 43; Com.
V. Judd, 2 Mass. 329, 3 Am. Dec. 54.

Michigan.— People v. Dyer, 79 Mich. 480,

44 N. W. 937; People v. Petheram, 64 Mich.

252, 31 N. W. 188.

[IV, B. 1]

New Jersey.—Patterson v. State, 62 N. J. L.

82, 40 Atl. 773; State v. Barr, (N. J. 1898)
40 Atl. 772.

New York.— People v. Goslin, 67 N. Y.
App. Div. 16, 73 N. Y. Suppl. 520.

North Carolina.— State v. Trammell, 24
N. C. 379.

Pennsylvania.— Com. v. Putnam, 29 Pa. St.

296.

South Carolina.— State v. Cardoza, 11 S. C.

195.

Vermont.— State v. Stewart, 59 Vt. 273, 9

Atl. 559, 59 Am. Rep. 710.

Virginia.— Crump's Case, 84 Va. 927, 6

S. E. 620, 10 Am. St. Rep. 895.

United States.— U. S. v. Waddell, 112 U. S.

76, 5 S. Ct. 35, 28 L. ed. 673 ; U. S. v. Cruik-

shank, 92 U. S. 543, 23 L. ed. 588; U. S. r.

Lackey, 99 Fed. 952 : U. S. r. Wilson, 60 Fed.

890; U. S. V. Patrick, 53 Fed. 356; U. S. v.

Stevens, 44 Fed. 132 ; U. S. v. Gordon, 22 Fed.

250; U. S. V. Waddell, 5 McCrary (U. S.) 155,

16 Fed. 221.

England.— Reg. r. Rispal, 3 Burr. 1320,

1 W. Bl. 368; Rex v. Spragg, 2 Burr. 993;

Reg. V. Banks, 12 Cox C. C. 393; Reg. v.

Mears, 4 Cox C. C. 425, 2 Den. C. C. 79, 15

Jur. 66, 20 L. J. M. C. 59, T. & M. 414; Reg.

V. Howell, 4 F. & F. 160.

82. Thomas v. People, 113 111. 531 (a

charge in two counts of conspiring to obtain

goods by false pretenses and a charge of ob-

taining the goods by such pretenses); Com.
V. Rogers, 181 Mass. 184, 63 N. E. 421 (a

charge of conspiracy to procure illegal vot-

ing and a charge of aiding and abetting illegal

voting) ; U. S. v. Lancaster, 44 Fed. 885, 10

I,. R. A. 333 (a charge in one count of con-

spiracy and a charge in another count of

murder committed in pursuance of such

conspiracy).

88. State r. Howard, 129 N. C. 584, 40

84. State f. Grant. 86 Iowa 216, 53 N. W.
120. But compare State r. Kennedy, 63 Iowa
197, 18 N. W. 885.

85. State v. Sterling, 34 Iowa 443.
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conspiracy in its consummation would in fact have required the commission of

several distinct felonies.** , So where an agreement to do several acts constituting

one offense is charged as a single conspiracy the indictment is not bad because

charging the doing of the several acts at different times and witli different

individuals;" and where more than one unlawful act is sought to be accom-
plished by the same conspiracy, the facts relating to each unlawful act so intended

may be set up in a separate count.^

e. Effect of Joining Defective Counts. Where, although some of the counts

are defective, one or more properly charged all the ingredients of the offense, the

indictment is not vitiated by the insertion of the defective counts.^'

2. Charging the Offense— a. In General. In accordance with the general

rule in criminal prosecutions, an indictment or information for conspiracy must
contain a statement of the facts relied upon as constituting the offense in ordinary

and concise language, with as much certainty as the nature of the case will admit,

in such a manner as to enable a person of common understanding to know what
is intended, and with such precision that defendant may plead his acquittal or

conviction to a subsequent indictment based on the same facts.^ If the offense

86. State «. Sterling, 34 Iowa 443.

87. State u. Grant, 86 Iowa 216, 53 N. W.
120.

Means agreed to be used.— An indictment
charging a conspiracy to do a certain act and
setting forth the means agreed to be used to

accomplish that end charges " but one crime
and in one form," as required by N. Y. Code
Crim. Proc. § 278, although the means enu-

merated involve the commission of various

crimes. People x,. Everest, 51 Hun (N. Y.)

19, 3 N. Y. Suppl. 612, 20 N. Y. St. 456.

Recital of original scheme and charge of

conspiracy at later date.— A conspiracy to

defraud the United States is punishable under
the statute, nocwithstanding the fact that the

scheme to defraud was originally devised and
entered into at a time so remote that a prose-

cution for acts then done would be barred by
limitation, when it was continuous in its

operation, and overt acts have been com-

mitted thereunder within the period of limita-

tion; and an indictment which after reciting

the original scheme charges a conspiracy at a

later date to apply it, in pursuance of which
overt acts were committed, is not objection-

able on the ground of duplicity. XJ. S. v.

Greene, 115 Fed. 343.

88. State v. Kennedy, 63 Iowa 197, 18

N. W. 885.

89. Maine.—State v. Mayberry, 48 Me. 218.

New York.— People v. Goslin, 67 N. Y.

App. Div. 16, 73 N. Y. Suppl. 520.

Tslorth Carolina.— State v. Brady, 107 N. C.

822, 12 S. E. 325.

Vnited Stotes.— Haynes v. U. S., 101 Fed.

817, 42 C. C. A. 34; U. S. v. Dustin, 2 Bond

(U. S.) 332, 25 Fed. Cas. No. 15,011.

England.— Peg. v. Gompertz, 9 Q. B. 824,

2 Cox C. C. 145, 11 Jur. 204, 16 L. J. Q. B.

121, 58 E. C. L. 824; Latham v. Reg., 5 B. & S.

635, 9 Cox C. C. 516, 10 Jur. N. S. 1145. 33

L. J. M. C. 197, 10 L. T. Eep. 571, 12 Wkly.

Rep. 908, 117 E. C. L. 635; Beg. v. Bullock,

Dears. C. C. 653, 25 L. J. M. C. 92.

90. Indiana.— Landringham v. State, 49
Ind. 186.

Iowa.— State v. Potter, 28 Iowa 554.

Kentucky.— Com. v. Ward, 92 Ky. 158, 13

Ky. L. Rep. 422, 17 S. W. 283.

ilassachusetts.— Com. v. Wallace, 16 Gray
(Mass.) 221; Com. v. Harley, 7 Mete. (Mass.)

506; Com. v. Hunt, 4 Mete. (Mass.) Ill, 38
Am. Dec. 346.

Montana.— Territory v. Garland, 6 Mont.
14, 9 Pac. 578.

New York.—People v. Willis, 34 N. Y. App.
Div. 203, 54 N. Y. Suppl. 642 [.reversing 24
Misc. (N. Y.) 537, 54 N. Y. Suppl. 129];
March v. People, 7 Barb. (N. Y.) 391.

North Carolina.— State v. Enloe, 20 N. C.

508.

Pennsylvania.— Com. v. Foering, Brightly
(Pa.) 315, 4 Pa. L. J. Eep. 29; Com. v. Gold-
smith, 12 Phila. (Pa.) 632, 35 Leg. Int. (Fa.)

420; Com. v. Galbraith, 6 Phila. (Pa.) 281,
24 Leg. Int. (Fa.) 109; Com. v. Gallagher, 2
Pa. L. J. Rep. 297, 4 Pa. L. J. 58.

Vermont.— State v. Keach, 40 Vt. 113.

United States.— U. S. v. Cruikshank, 92
U. S. 542, 23 L. ed. 588; U. S. v. Cook, 17

Wall. (U. S.) 168, 21 L. ed. 538; U. S. v.

Mills, 7 Pet. (U. S.) 138, 8 L. ed. 636; U. S.

V. Melfi, 118 Fed. 899; U. S. v. Greene, 115
Fed. 343; Haynes v. V. S., 101 Fed. 817, 42
C. C. A. 34; U. S. V. Adler, 49 Fed. 736;
U. S. V. Newton, 48 Fed. 218; U. S. v. Fero,
18 Fed. 901; U. S. v. Watson, 17 Fed. 145;
U. S. V. Donau, 11 Blatchf. (U. S.) 168, 23
Fed. Cas. No. 14,983, 17 Int. Rev. Rec. 181

;

U. S. V. Walsh, 5 Dill. (U. S.) 58, 28 Fed.
Cas. No. 16,636. And see U. S. v. Waddell,
112 U. S. 76, 5 S. Ct. 35, 28 L. ed. 673.

England.— Rex v. Beg., 6 Q. B. 795, 9 Jur.
883, 14 L. J. M. C. 172, 53 E. C. L. 795; Rex
V. Jones, 4 B. & Ad. 345, 1 N. cfe M. 78, 24
E. C. L. 156.

See 10 Cent. Dig. tit. "Conspiracy," § 79
et seq.

Abbreviation of terms employed in science

[V. A. 2, a]
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is not deiined by statute it may be charged as at common law;" but if it has
been made the subject of legislative enactment, all the material facts necessary to
^ring tlie case witliin the terms of the statute must be substantially set forth.*^

b. Charging Offense in Language of Statute. Where conspiracy is made a
statutory offense, when entered into for the purpose of committing certain speci-
fied offenses, if the statute sets out fully and without uncertainty or ambiguity
the elements necessary to constitute the offense intended to be punished, it will be
sufficient to charge the offense in the language of the statute or in words of
•equivalent meaning.'' If, however, the statute employs broad and comprehensive
language, descriptive of the general nature of the offense denounced, the use of
such language is insufficient to charge a specific offense tliereunder. There should
be such a particular statement of the facts and circumstances as will inform the
accused of the specific offense charged ;

^ and the fact that the statute in question,

and the arts is insuflBcient— there should be
an explanation of their meaning in ordinary
language. U. S. v. Reichert, 12 Sawy. (U. S.

)

643, 32 Fed. 142.

Charging . oftense in the alternative.— An
information for conspiracy charging that the
conspiracy was to prevent a certain person
" from obtaining work or employment, or

continuing in his said work and employ-
ment " with a certain corporation, " or in

any other shops or works," is not bad, as

charging offenses in the alternative, where
the information also alleges that such person
was an employee of the corporation when the
conspiracy originated. State v. Dyer, 67 Vt.

090, 32 Atl. 814.

Definiteness.— The conspiracy need not be
charged more definitely than the actual agree-

ment of the conspirators. People v. Willis,

34 N. Y. App. Div. 203, 54 N. Y. Suppl. 642.

In the United States courts the sufficiency

of the indictment will be determined by the

provision contained in section 1025 of the

Revised Statutes that an indictment shall not
be deemed insufficient by reason of any defect

of form which shall not tend to the preju-

dice of the defendant. Wright v. U. S., 158

U. S. 232, 15 S. Ct. 819, 39 L. ed. 963; U. S.

V. Greene, 115 Fed. 343 (where the court per-

mitted a statement in the first count as to the

general scheme of the conspiracy, its purposes,

and the intended manner of its accomplish-

ment, and of the powers of one of the alleged

conspirators as an officer of the United States,

to be read into every count, whether it de-

scribed a conspiracy or an overt act).

91. Bradshaw v. Territory, 3 Wash. Terr.

265 14 Pac. 594.

92. State v. Clary, 64 Me. 369; U. S. v.

Peuschal, 116 Fed. 642; U. S. v. Watson, 17

Fed. 145; U. S. v. Walsh, 5 Dill. (U. S.)

.58, 28 Fed. Cas. No. 16,636.

93. Illinois.— Qo\e^ v. People, 84 111. 216;
Towne r. People, 89 111. App. 258; Williams

V. People, 67 111. App. 344.

Iowa.— State v. Soper, (Iowa 1902) 91

N. W. 774; State v. Grant, 86 Iowa 216, 53

N. W. 120; State V. Ormiston, 66 Iowa 143,

23 N. W. 370.

Kentucky.— Sellers r. Com., 13 Bush (Ky.)

331; Com. v. Bryant, 11 Ky. L. Rep. 426, 12

•S. W. 276.

[V, A, 2, a]

Louisiana.— State i: Slutz, 106 La. 182, 30
So. 298.

Maine.— State v. Locklin. 81 Me. 251, 16
Atl. 895; State v. Ripley, 31 Me. 386.

New Yorfe.— Elkins f.' People, 28 N. Y. 177
[affirming 24 How. Pr. (N. Y.) 272]; People
V. Goslin, 67 N. Y. App. Div. 16, 73 N. Y.
Suppl. 520 {.affirmed in 171 N. Y. 627, 63
N. E. 1120].

Vermont.— State v. Stewart, 59 Vt. 273, 9

Atl. 559, 59 Am. Rep. 710.

Wisconsin.— State v. Huegin, 110 Wis. 189,

85 N. W. 1046; State v. Crowley, 41 Wis.
271, 22 Am. Rep. 719.

United States.— XJ. S. v. Wilson, 60 Fed.
890.

England.— Reg. v. Rowlands, 17 Q. B. 671,
5 Cox C. C. 466, 2 Den. C. C. 364, 16 Jur.
268, 21 L. J. M. C. 81, 79 E. C. L. 671.

Indictment for conspiracy to procure illegal

voting— Failure to show manner of disquali-

fication.—-An indictment charging conspiracy
to procure illegal voting is not bad for fail-

ing to show in what manner the persons whom
the defendants conspired to procure to vote
were disqualified, but an allegation that they
were not entitled to vote is sufficient. Com.
V. Rogers, 181 Mass. 184, 63 N. E. 421.

94. Pettibone v. U. S., 148 U. S. 197, 13

S. Ct. 542, 37 L. ed. 419; U. S. v. Hess, 124
U. S. 483, 8 S. Ct. 571, 31 L. ed. 516; U. S.

V. Cruikshank, 92 U. S. 542, 23 L. ed. 588;
Haynes v. U. S., 101 Fed. 817, 42 C. C. A. 34;

U. S. V. Taffe, 86 Fed. 113; U. S. f. Wilson,
60 Fed. 890 ; In re Benson, 58 Fed. 962 ; In re
Greene, 52 Fed. 101 ; In re Wolf, 27 Fed. 601

;

U. S. V. Grafton, 4 Dill. (U. S.) 145, 25 Fed.

Cas. No. 14,881, 17 Am. L. Reg. N. S. 127, 4
Centr. L. J. 441, 23 Int. Rev. Rec. 186.

Averment of citizenship in indictment for

conspiracy to threaten or intimidate a citi-

zen.— An indictment under U. S. Rev. Stat.

(1872), §§ 5508, 5509, for conspiracy to "in-
jure, oppress, threaten, or intimidate any
citizen " in the free exercise of any right or
privilege secured by the constitution or laws
of the United States, must aver that the per-

sons conspired against were citizens, and it

is insufficient merely to allege that they were
officers conspired against in the discharge of
their official duties. U. S. v. Patrick, 53 Fed.
356.
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read in the Hglit of the common law and of other statutes on the hke matter,

enables the court to infer the intent of the legislature, does not dispense with the

necessity of alleging in the indictment all the facts necessary to bring the case

within that intent.'^

e. Combination of Confederaey— (i) In Genmsal. The agreement, combi-
nation, or common purpose must be charged in appropriate language,^^ and it

must be alleged that the confederation was corrupt.^

(ii) Single Defendant. Where one- defendant is separately charged it

should be averred that he conspired with another or others— the usual form
under such circumstances is that he conspired " with divers other persons, to the

jurors unknown," "^ and it has been held that this form of indictment is good
even though the names of the co-conspirators must actually have been known to

the grand jury.''

(ill) Aides, by Other Averments. An illegal combination imperfectly and
insutfieiently charged in the indictment will not be aided by other averments of

the overt acts which were done in pursuance of it,^ by matter which precedes or

Conspiracy to defraud United States by
bribing examining board.— In an indictment
under U. S. Rev. Stat. (1872), § 5440, for

conspiracy to defraud the United States by
bribing a member of a board of examining
surgeons to make a false report to the com-
missioner of pensions, it is unnecessary to

aver that the commissioner has authority to

.grant pensions, for such authority is given
by general statute of which the court will

take judicial notice. U. S. v. Van Leuven, 62

Fed. 62 [distinguishing U. S. v. Reichert, 12

Sawy. (U. S.) 643, 32 Fed. 142].

Conspiracy to present fraudulent claims—
Averment of authority of officer to allow

claims.—Where an indictment alleges as part

of the conspiracy that a false, fictitious, and
fraudulent claim was to be presented to the

United States surveyor-general for allowance

and payment, it sliould also allege that such

officer was authorized to allow and approve

the claim, and for the omission of this alle-

gation the indictment is defective. U. S. v.

Reichert, 12 .Sawy. (U. S.) 643, 82 Fed. 142.

In an indictment under U. S. Rev. Stat.

(1872), § 5440, for conspiracy to defraud, un-

der the recognized rules of criminal pleading

it is not sufficient to allege generally a con-

spiracy to defraud, but the nature of the

fraud and to the required extent the manner
in which or the means by which it was to be

-effected must be averred. In re Benson, 58

Fed. 962; U. S. v. Crafton, 4 Dill. (U. S.)

145, 25 Fed. Cas. No. 14,881, 17 Am. L. Reg.

N. S. 127, 4 Centr. L. J. 441, 23 Int. Rev. Rec.

186 [followmg U. S. 'V. Cruikshank, 92 U. S.

542, 23 L. ed. 588].

95. Pettibone v. V. S:, 148 U. S. 197, 13

S. Ct. 542, 37 L. ed. 419.

9& State V. Slutz, 106 La. 182, 30 So. 298;

People «. Richards, 1 Mich. 216, 51 Am. Dec.

75; State v. Jackson, 7 Rich. (S. C.) 283, 24

Am. Rep. 476 ; U. S. v. Adler, 49 Fed. 736.

Illustrations.— Combination or agreement

is sufficiently charged by an averment that

the defendants "conspired and confederated

vtogether" (State v. Grant, 86 Iowa 216, 53

N. W. 120 ) ,
" assembled and agreed "

( State

V: Berry, 21 Mo. 504), "falsely combined"
(Johnson v. State, 26 N. J. L. 313), "unlaw-
fully and falsely did combine and agree to-

gether " (Com. V. Quay, 7 Pa. Dist. 723),
" did falsely and maliciously conspire and
agree" (Com. v. Hadley, 13 Pa. Co. Ct. 188),
"conspired" (Wright f. U. S., 108 Fed. 805,
48 C. C. A. 37), or "unlawfully did con-
spire and combine together" (Rex v. Gill, 2
B. & Aid. 204, 20 Rev. Rep. 407 )

.

97. Wood V. State, 47 N. J. L. 461, 1 Atl.

509. See also Johnson v. State, 26 N. J. L.
313.

98. State v. Slutz, 106 La. 182, 30 So.
298.

99. People v. Mather, 4 Wend. (N. Y.)
229, 21 Am. Dec. 122. But see State v. Mc-
Donald, 1 McCord (S. C.) 532, 10 Am. Dec.
691.

If the name of the co-conspirator is known,
giving his name in the indictment does not
render it bad. People v. Richards, 67 Cal.

412, 7 Pac. 828, 56 Am. Dec. 716.

1. Massachusetts— Com. v. Shedd, 7 Cush.
(Mass.) 514; Com. v. Hunt, 4 Mete. (Mass.)
Ill, 38 Am. Dec. 346.

Michigan.— People v. Arnold, 46 Mich. 268,
9 N. W. 406.

New York.— People v. Willis, 24 Misc.
(N. Y.) 537, 54 N. Y. Suppl. 129.

Vermont.— State v. Keach, 40 Vt. 113.

United States.— U. S. v. Britton, 108 U. S.

199, 2 S. Ct. 531, 27 L. ed. 698; U. S. v. Mil-
ner, 36 Fed. 890.

England.— Reg. ;;. Rex, 7 Q. B. 782, Dav.'
& M. 741, 8 Jur. 662, 13 L. J. M. C. 118, 53
E. C. L. 782.

Canada.— Horseman v. Reg., 16 U. C.

Q. B. 543.

See, however, as apparently holding that
the allegation of an overt act may aid a de-

fective charge of conspiracy when the allega-

tion itself is unnecessary and if defective
might be treated as surplusage. People v.

Arnold, 46 Mich. 268, 9 N. W. 406; Rex v.

Spragg, Burr. 993.

[V, A. 2. e. (in)]
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follows the direct averments, or by qualifying epitliets which are attached to the
facts averred."

d. Time and Place. The time and place of the conspiracy alleged should be
charged ^ with such particularity as will enable defendant to plead the judgment
in bar to a future prosecution.*

e. Person Conspiped Against. Where the conspiracy is directed against a
particular person, or the object of the conspiracy has been effected so that the
person or persons intended can be ascertained, he or they should be designated
by name or the reason why such designation is not made should be stated ;

° but
where no intent as to any particular person was formed it should charge an
intended wrong against some person, persons, or class of persons or the general
public,* without designating any particular individual.'

_
f. Object or Purpose— (i) In Qenebal. The purpose or object of the con-

spiracy or unlawful combination must be appropriately averred by setting forth
the particular crime or illegal act agreed on.^

(ii) Pastigularitt. In charging the intended offense, the indictment need

See 10 Cent. Dig. tit. "Conspiracy," § 79
et seg.

2. Com. V. Hunt, 4 Mete. (Mass.) Ill, 38
Am. Dec. 346, such epithets as " unlawful,
deceitful, pernicious," etc.

3. U. S. V. Soper, 4 Craneli C. C. (U. S.)

623, 27 Fed. Cas. No. 16,353.

In the federal courts, a general averment
that the offense was committed within the
district is sufficient. U. S. v. Smith, 2 Bond
(U. S.) 323, 27 Fed. Cas. No. 16,322.

4. People V. Willis, 34 N. Y. App. Div. 203,
54 N. Y. Suppl. 642.

Inability to state date.— An averment that
the conspiracy was entered into in or about
a certain month of a year specified with a
statement of the inability of the jurors to fix

the particular date is sufficient. People t.

Willis, 34 N. Y. App. Div. 203, 54 N. Y. Suppl.
642.

5. McKee v. State, 111 Ind. 378, 12.N. E.
510; Com. v. Andrews, 132 Mass. 263; People
V. Arnold, 46 Mich. 268, 9 N. W. 406.

Aider by caption.— The caption of an in-

dictment for conspiracy to defraud the
United States may be referred to to show that
the United States mentioned in the body of

the indictment are the United States of Amer-
ica. U. S. V. Boyden, 1 Lowell (U. S.) 266,
24 Fed. Cas. No. 14,632.

Sufficient designation.— In an indictment
for conspiring to cheat and defraud an indi-

vidual of his money, an allegation that de-

fendants did conspire " to cheat, defraud, and
from him obtain $200 " is sufficiently explicit

to charge them with conspiring to cheat and
defraud the person whose name in the indict-

ment is the antecedent of the word " him ;
"

this pronoun being understood immediately
after the governing verbs " to cheat " and
" defraud." Scholtz's Case, 5 City Hall Eec.

(N. Y.) 112.

6. Indiana.— McKee v. State, 111 Ind. 378,

12 N. E. 510.

Massachusetts.— Com. v. Harley, 7 Mete.

(Mass.) 506; Com. v. Judd, 2 Mass. 329, 3

Am. Dec. 54.

Michigan.— People v. Arnold, 46 Mich. 268,.

9 N. W. 406.

New York.—In re Malone, 2 City Hall Rec.
(N. Y.) 22.

Pennsylvania.— Clary v. Com., 4 Pa. St.
210.

" Divers other persons, to the grand jury un-
known."— Where the defendants are charged,
with having accomplished their purpose as
to certain persons named and " divers other
persons in said county" who, it was alleged
in another part of the indictment, were " to
the grand jury unknown," such indictment
is not bad because the names of such " other
persons " were not set out. State v. Grant,^
86 Iowa 216, 53 N. W. 120.

If the intended victims had not been se-
lected at the time of the formation of the con-
spiracy, it should be appropriately averred,
that the objects of the conspiracy, were un-
ascertained at the time it was entered into.

Rex V. Reg., 7 Q. B. 795, 9 Jur. 883, 14 L. J.

M. C. 172, 53 E. C. L. 795; Reg. v. Peck, 9
A. & E. 686, 8 L. J. M. C. 22, 1 P. & D. 508,.

36 E. C. L. 362; Rex v. De Berenger, 3 M. & S.

67, 15 Rev. Rep. 415.

7. Reg. V. Rex, 7 Q. B. 782, Dav. & M. 741„
8 Jur. 662, 13 L. J. M. C. 118, 53 E. C. L.

782; Reg. V. Peck, 9 A. & E. 686, 8 L. J.
M. C. 22, 1 P. & D. 508, 36 E. C. L. 362.

Future purchasers.— An indictment for
conspiracy to raise the price of funds with
intent to injure the persons who should pur-
chase is sufficient without specifying the par-
ticular persons who purchased as the persons
intended to be injured. Rex v. De Berenger,
3 M. & S. 67, 15 Rev. Rep. 415.

8. Colorado.— Lipschitz v. People, 25 Colo.

261, 53 Pac. 1111.

Illinois.—Towne v. People, 89 111. App. 258.

Indiana.— Miller v. State, 79 Ind. 198;
State V. McKinstry, 50 Ind. 465; Landring-
ham V. State, 49 Ind. 186.

Iowa.— State v. Savoye, 48 Iowa 562.

Maryland.— State v. Buchanan, 5 Harr..

& J. (Md.) 217, 9 Am. Dec. 534.

Massachiisetts.— Com. v. Barnes, 132 Mass.

[V, A, 2. e. (ill)]
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only be certain to a common intent. The crime intended to be accomplished by
the conspiracy need not be described in the indictment with the accuracy or detail

which wonld be essential in an indictment for the commission of the offense

itself, but need only be designated as it is known to the common law or defined

by statute. Allegations of acts which if committed would have constituted the

crime are not required ;
' but where the intended offense has no designation at

common law, or having a designation the indictment does not so refer to it but
attempts to state its ingredients, they must be stated as fully as if the indictm.ent

were for the commission of the offense itself.-"' If the purpose of the conspiracy

be the doing of an act which is not an offense at common law but only by statute,

such purpose must be set forth in such a manner as to show that it is within the

terms of the statute."

(ill) Desoription and Ownebsrip of Pmopeutt to Be Obtained.
It is not necessary to set forth and describe particularly the rights, property,

goods, or chattels of which defendant conspired to defraud complainant,^^ where

242; Com. V. O'Brien, 12 Gush. (Mass.) 84;
Com. V. Kellogg, 7 Gush. (Mass.) 473; Com.
V. Eastman, 1 Cush. (Mass.) 189, 51 Am. Dee.
596; Com. v. Hunt, 4 Mete. (Mass.) Ill, 38
Am. Dec. 346.

Michigan.— Alderman v. People, 4 Mich.
414, 69 Am. Deo. 321.

North Carolina.— State v. Trammell, 24
N. C. 379.

Wisconsin.—State v. Crowley, 41 Wis. 271,

22 Am. Rep. 719.

United States.— Pettibone v. V. S., 148
U. S. 197, 13 S. Ct. 542, 37 L. ed. 419; U. S.

17. Melfi, 118 Fed. 899; U. S. v. Taffe, 86 Fed.
113.

Canada.— Horseman v. 'Reg., 16 U. C. Q. B.

543.

See 10 Cent. Dig. tit. " Conspiracy," § 86.

The proviso in the Indiana Felony Act of

May 31, 1861, dispensing with the necessity

of charging the particular felony which it

was the purpose or object of the persons

combining to commit, is unconstitutional and
void. Miller v. State, 79 Ind. 198; Scudder
V. State, 62 Ind. 13; State v. McKinstry, 50

Ind. 465; Landringham v. State, 49 Ind. 186.

9. Alabama.— Thompson v. State, 106 Ala.

67, 17 So. 512.

Colorado.— Lipschitz v. People, 25 Colo.

261, 53 Pac. 1111.

/o«OT.— State V. Soper, (Iowa 1902) 91

N. W. 774; State v. Grant, 86 Iowa 216,

53 N. W. 120; State v. Ormiston, 66 Iowa
143, 23 N. W. 370; State v. Savoye, 48 Iowa
562 ; State v. Potter, 28 Iowa 554.

il/aime.— State v. Ripley, 31 Me. 386.

Massachusetts.— Com. v. Eastman, 1 Cush.

(Mass.) 189, 48 Am. Dec. 596.

Michigan.—People v. Arnold, 46 Mich. 268,

9 N. W. 406; Alderman v. People, 4 Mich.

414, 69 Am. Dee. 321; People v. Richards,

1 Mich. 216, 51 Am. Dec. 75.

Pennsylvania.— Hazen v. Com., 23 Fa. St.

355.

Texas.— Brown v. State, 2 Tex. App. 115.

Vermont.— State v. Keach, 40 Vt. 113.

Wisconsin.— State «. Crowley, 41 Wis. 271,

22 Am. Rep. 719.

United States.— Ching v. U. S., 118 Fed.

538, 55 C. C. A. 304; U. S. v. Taflfe, 86 Fed.
113; U. S. V. Wilson, 60 Fed. 890; U. S. v.

Adler, 49 Fed. 736; U. S. v. Stevens, 44 Fed.
132; U. S. V. De GrieflF, 16 Blatchf. (U. S.)

20, 25 Fed. Cas. No. 14,936.

See 10 Cent. Dig. tit. " Conspiracy," § 86.

In Indiana and Kentucky the offense which
the conspiracy was formed to commit must be
set forth with the same particularity re-

quired in an indictment for the offense itself.

Smith V. State, 93 Ind. 67 ; Scudder v. State,
62 Ind. 13 ; State v. McKinstry, 50 Ind. 465

;

Landringham v. State, 49 Ind. 186; Com. v.

Ward, 92 Ky. 158, 13 Ky. L. Rep. 422, 17
S. W. 283.

10. Lipschitz V. People, 25 Colo. 261, 53
Pac. 1111; Scudder v. State, 62 Ind. 13; Al-
derman V. People, 4 Mich. 414, 69 Am. Dec.
321; Hartman v. Com., 5 Pa. St. 60; Com. v.

Goldsmith, 12 Phila. (Pa.) 632, 35 Leg. Int.

(Pa.) 420; Com. v. Galbraith, 6 Phila. (Pa.)
281, 24 Leg. Int. (Pa.) 109.

11. Com. V. Eastman, 1 Cush. (Mass.) 189,
48 Am. Dee. 596; State v. Parker, 43 N. H.
83; Hazen v. Com., 23 Pa. St. 355; Hartman
V. Com., 5 Pa. St. 60; U. S. v. Sanges, 48
Fed. 78; U. S. v. Tie Grieff, 16 Blatchf.
(U. S.) 20, 25 Fed. Cas. No. 14,936.

12. Maryland.— State v. Dent, 3 Gill & J.
(Md.) 8.

Massachusetts.— Com. v. Ward, 1 Mass.
473.

New Hampshire.— State v. Straw, 42 N. H.
393.

Pennsylvania.— Rogers v. Com., 5 Serg.
& R. (Pa.) 463; Com. v. Goldsmith, 12 Phila.
(Pa.) 632, 35 Leg. Int. (Pa.) 420; Com. v.

Wilson, 1 Chest. Co. Rep. (Pa.) 538.
England.— Reg. v. Blake, 6 Q. B. 126, 8

Jur. 145, 666, 13 L. J. M. C. 131, 51 E. C. L.
126; Rex v. Hamilton, 7 C. & P. 448, 32
E. C. L. 701; Rex v. Higgins, 2 East 5, 6
Rev. Rep. 358.

An indictment charging a conspiracy to
commit burglary, with intent to steal per-
sonal property belonging to a named person,
is not defective because it does not state the

[V. A, 2. f. (ill)]
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The ownership, however, should

If an act is in its nature unlawful, knowledge of

an indictment alleges a conspiracy to defraud
be sufficiently averred.*^

g. Knowledge and Intent.

its wrongful character is presumed, and it is unnecessary to allege in an iiTdict-

ment that defendants had knowledge of its wrongful character.'* It is otherwise
where the act becomes wrongful by the presence of accidental or fortuitous

features not ordinarily attendant upon it.'' In those eases, however, where
knowledge is an essential element of the offense it must be alleged.'* Where
as is the general rule intent is an essential element of the offense it must be
averred in the indictment." In alleging knowledge or intent as an element of
the offense either the language of the statute creating the offense may be used or -

language equivalent thereto.'*
!

Jcind and value of such property. Eeinhold
r. State, 130 Ind. 467, 30 N. E. 306.

13. Reg. V. Parker, 3 Q. B. 292, 2 G. & D.

709, 6 Jur. 822, 11 L. J. M. C. 102, 43 E. C. L.

741; Reg. v. Bullock, Dears. C. C. 653, 25
L. J. M. C. 92.

14. Com. V. Goldsmith, 12 Phila. (Pa.)

635, 35 Leg. Int. (Pa.) 420; State v. Stewart,

59 Vt. 273, 9 Atl. 559, 59 Am. Kep. 710.

Knowledge of falsity of document.— In an
indictment for a conspiracy, in producing a
false certificate in evidence, it is not necessary

to set forth that the defendants knew at the
time of the conspiracy that the contents of

the certificate were false; it is sufficient that
for such purpose they agreed to certify the

fact as true, without knowing that it was so.

Bex f. Mawbey, 6 T. R. 619, 3 Rev. Rep. 282.

15. State V. Stewart, 59 Vt. 273, 9 Atl.

559, 59 Am. Rep. 710.

16. Conspiracy to defraud by knowingly
making or presenting false afSdavit support-

ing claim for pension.— Under U. S. Rev.
Stat. (1872), § 4746, providing for the pun-
ishment of persons knowingly or wilfully pro-

curing the making or presentation of any false

or fraudulent affidavit concerning any claim
for pension, an indictment for conspiracy to

defraud the United States by making a false

and fraudulent affidavit in support of a claim
for pension should allege that defendant know-
ingly caused to be made and presented such
false affidavit. U. S. v. Adler, 49 Fed. 736.

Conspiracy to defraud by obtaining allow-
ance of fraudulent claim.— An indictment
under U. S. Rev. Stat. (1872), § 5438, for

conspiracy to defraud the United States or

any department or officer thereof, by obtain-

ing or aiding to obtain payment or allowance

of any false or fraudulent claim, will be de-

fective for not stating that the accused knew
that the claim was false, fictitious, and fraud-

ulent. U. S. V. Reichert, 12 Sawy. (U. S.)

«43, 32 Fed. 142.

Conspiracy to obtain mineral lands— Aver-

ment of knowledge of mineral deposits when
conspiracy formed.— To constitute a crim-

inal conspiracy to defraud the United States

by obtaining title and possession through
homestead entry to mineral lands not subject

to entry, the fact that the land contained

valuable minerals and knowledge of such

[V. A, 2. f, (in)]

fact by the conspirators at the time the con-

spiracy was formed are essential, and must
be averred in the indictment. An indictment
which, after charging such conspiracy and
the subsequent making of an affidavit, and the
filing of an application for entry in further-

ance thereof, avers that the defendants " then
and there " well knew that the land contained
valuable mineral deposits, is uncertain and
fatally defective, in failing to charge such
knowledge at the time the conspiracy was
formed. U. S. v. Peuschel, 116 Fed. 642.

17. U. S. 4). Cruikshank, 92 U. S. 542, 23
L. ed. 588.

Averment of intent in conspiracy to ob-

struct justice or impede administration of

laws.—• The acts of congress and the statutes
of Indiana make it a crime for an inspector

of elections or other election officer at an
election for a member of congress, to whom
is committed the safe-keeping and delivery

to the board of canvassers of the poll-books,

the tally sheets, and the certificates of the

votes, to fail or omit to perform this duty of

safe-keeping and delivery. An indictment in

a federal court for a conspiracy to induce
these officers to omit such duty that the docu-

ments mentioned might come to the hands
of improper persons, who tampered with and
falsi^d the returns, need not allege that the

conspirators intended to affect the election of

the member of congress who was voted for

at that place, the returns of which were in

the same poll-books, tally sheets, and certifi-

cates with those for state officers. Mx p. Coy,

127 U. S. 731, 8 S. Ct. 1263, 32 L. ed. 274.

18. An indictment which charges that de-

fendants conspired and confederated together

for the purpose of committing the crime, and
in fact committed it by so conspiring, suffi-

ciently charges mutual intent. State v.

Grant, 86 Iowa 216, 53 N. W. 120.

An indictment under Me. Rev. Stat. c. 126,

§ 17, charging, nearly in the words of the

statute, that defendant did conspire, " with
intent falsely, fraudulently and maliciously "

to cause D to be prosecuted for an attempt
to murder and kill, " of which crime the said

D was innocent," is sufficient, without aver-

ring that defendant knew, or had reasonable

cause to believe, that D was innocent. State
V. Locklin, 81 Me. 251, 16 Atl. 895.
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h. The Means to Be Employed— (i) To Bo Unlawful A or. If the object
of the conspiracy was to do an act in itself unlawful at common law or by statute,

the means by which it was to be accomplished need not be stated ; " but under

Conspiracy to falsely and maliciously
charge one with offense.— An Indictment for
ii conspiracy, which avers that the accused,
with another person, conspired unlawfully
iind maliciously to procure a third person to
be arrested for the oifense of larceny, well
knowing that he was not guilty of said of-

fense, follows the statute substantially, and
contains all the averments needful to sus-
tain a conviction. Elkin v. People, 28 N. Y.
177 [afjirming 24 How. Pr. (N. Y.) 272].
Conspiracy to injure trade by knowingly

circulating false statements, etc.— Under
N, Y. Pen. Code, § 435, enacting that one who,
with intent to affect the market-price of

-stocks, bonds, etc., of a corporation, know-
ingly circulates any false statement, etc.,

shall be punished by a fine, etc., an indict-

ment for conspiracy to injure a party and
to depress the value of certain shares of stock
by contriving, propagating, and spreading
clivers false and injurious rumors, well know-
ing the premises and injurious rumors which
occasion a decline of the stock, sufficiently

charges the intent and guilty knowledge.
People 17. Goslin, 67 N. Y. App. Div. 16, 73
JSr. Y. Suppl. 520.

Omission of statutory word " designedly."— Under a statute making fraudulent or ma-
licious intent an element of conspiracy it is

not material that the statutory word " de-

signedly " is not found in the indictment for

conspiracy which charges that the defendants
conspired " for the unlawful, malicious, and
felonious purpose, and with fraudulent and
malicious intent and purpose, ... to ob-

tain," etc. State v. Grant, 86 Iowa 216, 53

N. W. 120.

19. Illinois.— Thomas v. People, 113 111.

331; Smith v. People, 25 111. 17, 76 Am. Dec.

780; Johnson v. People, 22 111. 314; Cowen v.

People, 14 111. 348.

Iowa.— State v. Soper, (Iowa 1902) 91

N. W. 774; State v. Grant, 86 Iowa 216, 53

N. W. 120; State v. Ormiston, 66 Iowa 143,

23 N. W. 370; State v. Potter, 28 Iowa 554.

Maine.— State v. Mayberry, 48 Me. 218:

State V. Ripley, 31 Me. 386; State v. Bartlett,

30 Me. 132.

Maryland.— State v. Buchanan, 5 Harr.

&. J. (Md.) 317, 9 Am. Dec. 534.

Massachusetts.— Com. v. Hunt, 4 Mete.

(Mass.) Ill, 38 Am. Dec. 346; Com. v. Ward,

1 Mass. 473.

Michigan.— People «. Bird, 126 Mich. 631,

86 N. W. 127 ; People v. Summers, 115 Mich.

537, 73 N. W. 818; People v. Butler, HI
Midi. 483, 69 N. W. 734; People v. Dyer, 79

Mich. 480, 44 N. W. 937; People v. Watson,

75 Mich. 582, 42 N. W. 1005; People v. Ar-

nold, 46 Mich. 268, 9 N. W. 406; People v.

Winslow, 39 Mich. 505; People v. Clark, 10

Mich. 310; People v. Richards, 1 Mich. 216,

-51 Am. Dec. 75.

Montana.— Territory v. Garland, 6 Mont.
14, 9 Pac. 578.

'Neio Hampshire.—State v. Parker, 43 N. H.
83.

'New Jersey.— State v. Young, 37 N. J. L.
184.

New York.—-Warshauer v. Webb, 9 N. Y.
St. 529.

North Carolina.—State v. Brady, 107 N. C.

822, 12 S. E. 325.

Pennsylvania.— Hazen v. Com., 23 Pa. St.

355; Twitchell v. Com., 9 Pa. St. 211; Com.
V. McKisson, 8 Serg. & R. (Pa.) 420, 11 Am.
Dec. 630; Com. v. Quay, 7 Pa. Dist. 723;
Com. V. McGowan, 2 Pars. Eq. Cas. (Pa.)

341; Com. v. Hadley, 13 Pa. Co. Ct. 188;

Com. V. Wilson, 1 Chest. Co. Rep. (Pa.) 538.

South Carolina.— State v. De Witt, 2 Hill

(S. C.) 282, 27 Am. Dec. 371.

Vermont.— State v. Stewart, 59 Vt. 273,

9 Atl. 559, 59 Am. Rep. 710; State v. Keach,
40 Vt. 113.

Virginia.— Crump's Case, 84 Va. 927, 6

S. E. 620, 10 Am. St. Rep. 895.

Wisconsin.—State v. Crowley, 41 Wis. 271,

22 Am. Rep. 719.

United States.— U. S. v. Benson, 70 Fed.

591, 17 C. C. A. 293; U. S. v. Adler, 49 Fed.

736; U. S. V. Milner, 36 Fed. 890; U. S. v.

Gordon, 22 Fed. 250; U. S. v. Sanche, 7 Fed.

715; U. S. V. Dustin, 2 Bond (U. S.) 332, 25
Fed. Cas. No. 15,011; U. S. v. Goldman, 3

Woods (U. S.) 187, 25 Fed. Cas. No. 15,225;

U. S. V. Dennee, 3 Woods (U. S.) 47, 25 Fed.

Cas. No. 14,948.

England.— Wright v. Reg., 14 Q. B. 148,

14 Jur. 305, 68 E. C. L. 148 ; Synderff v. Reg.,

11 Q. B. 245, 12 Jur. 418, 63 E. C. L. 245;
Reg. V. Rex, 7 Q. B. 782, Dav. & M. 741, 8

Jur. 662, 13 L. J. M. C. 118, 53 E. C. L. 782;
Reg. V. Blake, 6 Q. B. 126, 8 Jur. 145, 13 L. J.

M. C. 131, 51 E. C. L. 126; Rex i). Seward,
1 A. & E. 706, 3 L. J. M. C. 103, 3 N. & M.
557, 28 B. C. L. 330; Rex i: Gill, 2 B. &
Aid. 204, 20 Rev. Rep. 407; Rex v. Hol-
lingberry, 4 B. & C. 329, 6 D. & R. 345, 3

L. J. K. B. 0. S. 226, 10 E. C. L. 601 ; Latham
V. Reg., 5 B. & S. 635, 9 Cox C. C. 516. 10

Jur. N. S. 1145, 33 L. J. M. C. 197, 10 L. T.

Rep. N. S. 571. 12 Wkly. Rep. 908, 117

E. C. L. 635; O'Connell v. Reg.. 11 CI. & F.

155, 1 Cox C. C. 413, 9 Jur. 25, 8 Eng. Re-
print 1061; Reg. v. Stapylton, 8 Cox C. C.

69, 6 Wkly. Rep. 60; Reg. v. Best, 2 Ld.
Raym. 1167.

See 10 Cent. Dig. tit. "Conspiracy," § 85.

Conspiracy to defraud United States.—
U. S. Rev. Stat. (1872), § 5440, makes it a
crime to conspire to defraud the United
States in any manner, and a count in an in-

dictment is not demurrable because it charges
a conspiracy to defraud, without setting

forth the means by which the fraud is to be

consummated. U. S. v. Gordon, 22 Fed. 250;

[V. A. 2, h. (I)]
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such circumstances it will be deemed sufficient for the indictment to state the
conspiracy and its object.^

(ii) To Do Lawful Aot. Where neither the conspiracy nor the object to
be attained is unlawful, it is necessary to set out the means or state the character
of the acts by which the design was to be accomplished as a component part of
the offense, with such precision and certainty as to show that they were unlaw-
ful.^' So if means are alleged that may create a crime, although in themselves

U. S. V. Dustin, 2 Bond (U. S.) 332, 25 Fed.
Cas. No. 15,011; U. S. v. Dennee, 3 Woods
(U. S.) 47, 25 Fed. Cas. No. 14,948.

A conspiracy to extort money is per se an
offense at common law and need not be
charged to be attempted by unlawful means.
5ex V. Hollingberry, 4 B. & C. 329, 6 D. & R.
345, 3 L. J. K. B. 0. S. 226, 10 B. C. L. 601.

20. State v. Buchanan, 5 Harr. & J. (Md.)
317, 9 Am. Dec. 534.

General allegation of corrupt intent sufi&-

cient without statement of means.— In Mad-
den V. State, 57 N. J. L. 324, 30 Atl. 541,

it was held that after the general allegation

of a corrupt intent in an indictment for con-

Bpiraciy to cheat it is not essential that a
statement of the means by which the con-

spiracy was to be executed should also show
such intent. See also as holding such gener-

ality of charging sufficient Wood v. State, 47

N. J. L. 461, 1 Atl. 509; State v. Young, 37

N,^. L. 184.

21. Illinois.— Smith v. People, 25 111. 17,

76 Am. Dec. 780. See, however, Cole v. Peo-

ple, 84 111. 216.

lotva.— State v. Soper, (Iowa 1902) 91

N. W. 774; State v. Harris, 38 Iowa 242;

State V. Stevens, 30 Iowa 391; State v. Pot-

ter, 28 Iowa 554; State v. Jones, 13 Iowa 269.

Maine.— State v. Mayberry, 48 Me. 218;

State V. Roberts, 34 Me. 320; State v. Hew-
ett, 31 Me. 396; State v. Ripley, 31 Me. 386;

State V. Bartlett, 30 Me. 132.

Massachusetts.— Com. t'. Meserve, 154

Mass. 64, 27 N. E. 997; Com. v. McParland,
148 Mass. 127, 19 N. E. 25; Com. v. Barnes,

132 Mass. 242; Com. v. Waterman, 122 Mass.

43; Com. v. Wallace, 16 Gray (Mass.) 221;

Com. V. Prius, 9 Gray (Mass.) 127; Com. v.

O'Brien, 12 Cush. (Mass.) 84; Com. v. Shedd,

7 Cush. (Mass.) 514; Com. v. Eastman, 1

Cush. (Mass.) 189, 48 Am. Dec. 596; Com.
V. Hunt, 4 Mete. (Mass.) Ill, 38 Am. Dec. 346.

Michigan.— People v. Bird, 126 Mich. 631,

86 N. W. 127; People v. Summers, 115 Mien.

537, 73 N. W. 818; People v. Petheram, 64

Mich. 2.58, 31 N. W. 188;- People v. Arnold, 46

Mich. 268, 9 N. W. 406; People v. Barkelow,

37 Mich. 455; People v. Clark, 10 Mich. 310;

Alderman v. People, 4 Mich. 414, 69 Am. Dec.

321 ; People ». Richards, 1 Mich. 216, 51 Am.
Dec. 75.

Montana.— Territory v. Carland, 6 Mont.

14, 9 Pac. 578.

A'ew Hampshire.—State v. Parker, 43 N. H.

83; State v. Straw, 42 N. H. 393; State v.

Burnham, 15 N. H. 396.

Tsfew York.— People ». Everest, 51 Hun
(N. Y.) 19, 3 N. Y. Suppl. 612, 20 N. Y. St.

[V, A, 2, h, (i)]

456; People v. Olson, 15 N. Y. Suppl. 778;
Lambert v. People, 9 Cow. (N. Y.) 578 [re-

versing 7 Cow. (N. Y.) 166]; In re Crom-
well, 3 City Hall Eec. (N. Y.) 34.

Pennsylvania.— Com. v. Goldsmith, 12
Phila. (Pa.) 635, 35 Leg. Int. (Pa.) 420;
Com. V. Wilson, 1 Chest. Co. Rep. (Pa.)
538.

South Carolina.—State v. Cardoza, 11 S. C.
195.

Vermont.— State v. Stewart, 59 Vt. 273, »
Atl. 559, 59 Am. Rep. 710; State ». Keach,
40 Vt. 113; State v. Noyes, 25 Vt. 415.

Wisconsin.—State v. Crowley, 41 Wis. 271,
22 Am. Rep. 719.

United States.— Pettibone v. U. S., 148
U. S. 197, 13 S. Ct. 542, 37 L. ed. 419 ; U. S.

V. Gardner, 42 Fed. 829; U. S. v. Dustin, 2
Bond (U. S.) 332, 25 Fed. Cas. No. 15,011;

U. S. V. Goldman, 3 Woods (U. S.) 187, 25
Fed. Cas. No. 15,225.

England.— Rex v. Seward, 1 A. & E. 706,

3 L. J. M. C. 103, 3 N. & M. 557, 28 E. C. L.

330 ; Rex v. Jones, 4 B. & Ad. 345, 1 N. & JI.

78, 24 E. C. L. 156; O'Conncll v. Reg., 11 CI.

& F. 155, 1 Cox C. C. 413, 9 Jur. 25, 8 Eng.
Reprint 1061; Rex v. Fowle, 4 C. & P. 592,

19 E. C. L. 664; Rex v. Eccles, 3 Dougl. 337,

26 E. C. L. 224 ; Rex v. Fowler, 1 East P. C.

461 ; Rex v. Richardson, 1 M. & Rob. 402.

See 10 Cent. Dig. tit. " Conspiracy," § 85.
" Intimidation " not being vocahulum art is

has not necessarily a meaning in a bad sense.

To give it legal efficacy, it should at least

appear, from the context of the indictment,

what species of fear was intended and upou
whom such fear was meant to operate.

O'Connell v. Reg., 11 CI. & F. 155, 1 Cox C. C.

413, 9 Jur. 25, 8 Eng. Reprint 1061. In Reg.

t). Rowlands, 17 Q. B. 671, 5 Cox C. C. 466, 2

Den. C. C. 364, 16 Jur. 268, 21 L. J. M. C.

81, 79 E. C. L. 671j an indictment charging

defendants with conspiring to force workmen
to depart from their employment, by unlaw-

fully molesting them, by unlawfully using

threats to them, by unlawfully intimidating

them, by unlawfully molesting their employer,

and by unlawfully obstructing his business,

and the workmen so hired, sufficiently states

the means by which a conspiracy denounced

by 6 Geo. IV, c. 129, § 3, was to be carried.

Procuring official appointment.—^Wherethe

general allegations of the indictment, that

the parties did unlawfully, wickedly, and cor-

ruptly conspire to procure such appointment

to office' are followed by an allegation that

the acts were done upon a corrupt and wicked

agreement, and with intent that upon the ap-

pointment being made, the business of the
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they fall outside of the legal definition of any, the means must be stated that the
court may ascertain what crime, if any, they create.^^

i. Overt Acts— (i) Necessity of Alleging Offense— (a) When Not Ele-
inent of Offense. ISfo overt act is essential to complete the offense of conspiracy,

unless made so by special statutory requirement, and in the abse of such stat-

ute it is of course unnecessary to allege the commission of an ov .:i act,^* even
though one has been actually committed.^ However, such acts may be charged
by way of aggravation.^

oflBce should be transacted by the party ap-
pointed, as the other party should direct, etc.,

there is a sufficient designation of the means
by which the alleged conspiracy was to be
effected and carried out. People v. Squier, 20
Abb. N. Cas. (N. Y.) 368.

An indictment for conspiracy to cheat and
defraud according to some decisions must set

forth the means agreed upon by the conspira-
tors, as such charge does not necessarily im-
ply a criminal object.

Iowa.— State v. Jones, 13 Iowa 269.

Maine.— State v. Mayberry, 48 Me. 218;
State V. Roberts, 34 Me. 320 ; State v. Hewett,
31 Me. 396.

Massachusetts.— Com. v. Meserve, 154
Mass. 64, 27 N. E. 997 ; Com. v. Wallace, 16
Gray (Mass.) 221; Com. v. Shedd, 7 Gush.
(Mass.) 514; Com. v. Eastman, 1 Cush.
(Mass.) 189, 48 Am. Dec. 596; Com. v.

Hunt, 4 Mete. (Mass.) Ill, 38 Am. Dec. 346.

Michigan.— Alderman v. People, 4 Mich.
414, 69 Am. Dec. 321.

Montana.— Territory v. Garland, 6 Mont.
14, 9 Pac. 578.

New H ampshire.—State v. Parker, 43 N. H.
S3.

Neio York.— March v. People, 7 Barb.

(N. Y.) 391; People v. Eckford, 7 Cow.
(N. Y.) 535.

See 10 Cent. Dig. tit. " Conspiracy," § 85.

But according to other decisions the means
to be used where such words are held to im-
port, an offense need not be set forth.

New Jersey.— State c. Young, 37 N. J. L.

184.

New York.— People v. Scholtz, 2 Wheel.
Crim. (N. Y.) 617.

, North Carolina.— State v. Howard, 129

jST. C. 584, 40 S. E. 71; State v. Brady, 107

INT. C. 822, 12 S. E. 325.

Pennsylvania.— Com. v. McKisson, 8 Serg.

<fc E. (Pa.) 420, 11 Am. Dec. 630; Com. ;;.

Hadley, 13 Pa. Co. Ct. 188; Com. v. Wilson,

1 Chest. Co. Rep. (Pa.) 538. And see Rhoads
V. Com., 15 Pa. St. 272.

England.— Reg. v. Gompertz, 9 Q. B. 824, 2

Cox C. C. 145, 11 Jur. 204, 16 L. J. Q. B. 121,

58 E. C. L. 824 [following Rex v. Gill, 2

B. & Aid. 204, 20 Rev. Rep. 407].

22. People v. Barkelow, 37 Mich. 455.

Superfluous statement as to overt acts.

—

When a complaint charges the offense of con-

spiracy in the language of the statute, and

a conspiracy to carry out the particular pur-

pose of such conspiracy in a particular way
is also charged, accompanied by a statement

of overt acts pursuant to the conspiracy, the

latter part may be rejected as surplusage,

and the two charges of conspiracy regarded

as charging a conspiracy of the nature indi-

cated by the particular allegations respecting

the method adopted for effecting the criminal

purpose. .State v. Huegin, 110 Wis. 189, 85

N. W. 1046.

23. Iowa.— State v. Grant, 86 Iowa 216,

53 N. W. 120.

Maryland.— State v. Buchanan, 5 Earr.
& J. (Md.) 317, 9 Am. Dec. 534.

Massachusetts.— Com. v. Fuller, 132 Mass,

563; Com. v. O'Brien, 12 Cush. (Mass.) 84
Com. V. Shedd, 7 Cush. (Mass.) 514; Com. v.

Eastman, 1 Cush. (Mass.) 189, 48 Am. Dec,

596; Com. v. Hunt, 4 Mete. (Mass.) Ill, 38
Am. Dec. 346; Com. v. Warren, 6 Mass. 72
Com. V. Judd, 2 Mass. 329, 3 Am. Dec. 54
Com. V. Ward, 1 Mass. 473.

Michigan.— People v. Dyer, 79 Mich. 480,

44 N. W. 937 ; People v. Petheram, 64 Mich.
252, 31 N. W. 188; People v. Arnold, 46
Mich. 268, 9 N. W. 406; People f. Clark,
10 Mich. 310; Alderman r. People, 4 Mich.
414, 69 Am. Dec. 321; People r. Richards, 1

Mich. 216, 51 Am. Dec. 75.

Missouri.— State v. Nell, 79 Mo. App. 243.

Montana.— Territory i. Carland, 6 Mont.
14, 9 Pac. 578.

New Hampshire.—State Vi Straw, 42 N. H.
393.

New York.— People v. Chase, 16 Barb.
(N. Y.) 495: People v. Mather, 4 Wend.
(N. Y.) 229, 21 Am. Dec. 122; Lambert v.

People, 9 Cow. (N. Y.) 578.

Pennsylvania.-—• Com. v. McHale, 97 Pa. St.

397, 39 Am. Rep. 808; Heine v. Com., 91 Pa.
St. 145; Com. v. Bartilson, 85 Pa. St. 482;
Clary v. Com., 4 Pa. St. 210; Com. v. Mc-
Kisson, 8 Serg. & R. (Pa.) 420, 11 Am. Dec.
630; Com. v. Hadley, 13 Pa. Co. Ct. 188;
Com. V. Wilson, 1 Chest. Co. Rep. (Pa.) 538.

Vermont.— State v. Keach, 40 Vt. 113;
State V. Noyes, 25 Vt. 415.

United States.—Bannon v. U. S., 156 U. S.

464, 15 S. Ct. 467, 39 L. ed. 494; U. S. v.

Cassidy, 67 Fed. 698; U. S. v. Gardner, 42
Fed. 829; U. S. v. Watson, 17 Fed. 145; U. S.

V. Walsh, 5 Dill. (U. S.) 58, 28 Fed. Cas.
No. 16,636.

England.— Rex v. Gill, 2 B. & Aid. 204, 20
Rev. Rep. 407; Reg. v. Dean, 4 Jur. 364.

See 10 Cent. Dig. tit. "Conspiracy," § 89.

24. State v. Ormiston, 66 Iowa 143, 23
N. W. 370.

25. Connecticut.— State v. Bradley, iS
Conn. 535.

Iowa.— State v. Grant, 86 Iowa 216, 53

[V. A. 2, i. (i), (a)]
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(b) ^¥hen Element of Offense. If by statute an overt act is made a con-
stituent element of the offense, it is necessary for the indictment to contain, iix

addition to an allegation of the conspiracy, an allegation of some overt act in.

furtherance and pursuance thereof.^'

(ii) What Allegations Wucmsart— (a) In General. The overt act
should be charged to have been committed in furtherance and pursuance of the
imlawful combination and agreement, by the employment of language suffi-

cient to show that fact." It will be enough, without stating the manner in
which the act in question tended to effect the purpose contemplated^ or

N. W. 120; State v. Ormiston, 66 Iowa 143,
23 N. W. 370.

Kentucky.— Com. v. Ward, 92 Ky. 158, 13
Ky. L. Rep. 422, 17 S. W. 283.

Maine.—• State v. Mayberry, 48 Me. 218

;

State V. Ripley, 31 Me. 386; State v. Murray,
15 Me. loo.

Massachusetts.— Com. v. Shedd, 7 Cush.
(Mass.) 514; Com. v. Eastman, 1 Cush.
(Mass.) 189, 48 Am. Dec. 596; Com. i\ Hunt,
4 Mete. (Mass.) Ill, 38 Am. Dec. 346; Com.
V. Davis, 9 Mass. 415; Com. v. Tibbetts, 2
Mass. 536; Com. ;;. Judd, 2 Mass. 329, 3
Am. Dec. 54.

Michigan.—People v. Arnold, 46 Mich. 268,
9 N. W. 406; People v. Richards, I Mich. 216,
51 Am. Dec. 75.

Tiew York.— People v. Chase, 16 Barb.
(N. Y.) 495; People r. Mather, 4 Wend.
(N. Y.) 229, 21 Am. Dec. 122.

Vermont.— State v. Keach, 40 Vt. 113.

See 10 Cent. Dig. tit. " Conspiracy," § 89.

26. California.—People v. Daniels, 105 Cal.

262, 28 Pac. 720.

Dakota.— U. S. v. Carpenter, 6 Dak. 294,
50 N. W. 123.

New Jersey.— State v. Barr, (N. J. 1898)
40 Atl. 772; Wood t. State, 47 N. J. L. 461,
1 Atl. 509; State v. Young, 37 N. J. L. 184;
Johnson v. State, 26 N. J. L. 313.

Wew rorfc.—Elkin v. People, 28 N. Y. 177;
People V. Chase, 16 Barb. (N. Y.) 495; Peo-
ple V. Squire, 20 Abb. N. Cas. (N. Y.) 368.

United States.—U. S. v. Donau, IJ Blatchf.

(U. S.) 168, 25 Fed. Cas. No. 14,983, 17 Int.

Rev. Rec. 181; U. S. v. Martin, 4 CliflF.

(U. S.) 156, 26 Fed. Cas. No. 15,728; U. S. v.

Walsh, 5 Dill. (U. S.) 38, 28 Fed. Cas. No.
16,636; U. S. v. Dennee, 3 Woods (U. S.)

47, 25 Fed. Cas. No. 14,948; U. S. v. Blunt,
24 Fed. Cas. No. 14,615, 7 Chic. Leg. N. 258.

See 10 Cent. Dig. tit. " Conspiracy," § 89.

27. State v. Norton, 23 N. J. L. 33. See
also People v. Chase, 16 Barb. (N. Y.) 495;
People V. Fisher, 14 Wend. (N. Y.) 9, 28 Am.
Dec. 501; U. S. V. Dustin, 2 Bond (U. S.)

332, 25 Fed. Cas. No. 15,011; U. S. v. Boy-
den, 1 Lowell (U. S.) 266, 24 Fed. Cas. No.
14,632.

SufScient averment that act was in fur-

therance of conspiracy.— An indictment un-
der U. S. Rev. Stat. (1872), § 5440, charged
a conspiracy to defraud the United States,

and certain overt acts " according to and in

pursuance " thereof. It was held that this

met the requirement of the statute of an act

[V. A, 2. i, (I). (B)]

" to effect the object of the conspiracy."'
Dealy v. U. S., 152 U. S. 539, 14 S. Ct. 680,
38 L. ed. 545.

Facts showing fraudulency of claim, the
presentation of which is charged as overt act.— An indictment under U. S. Rev. Stat.
(1872), § 5438, for conspiracy to defraud
the government of the United States by ob-
taining the allowance and payment of a false
and fraudulent claim, which charges as the
overt act the presentation of such claim,
must state the particular facts showing the-

fraudulent character of the claim, and a gen-
eral averment in the language of the statute
that it was fraudulent is not sufficiently

specific. U. S. V. Greene, 115 Fed. 343.
Description of affidavit taken by applicant

for public land.— Where the words of the af-

fidavit required to be taken by an applicant
for public land are set forth in the statute
under which the application is made, it is

sufficient, in an indictment for conspiracy to-

defraud the United States, to refer to or de-

scribe it as the affidavit required of such
applicant by law. U. S. v. Thompson, 29 Fed.
86, 89.

28. Gantt v. U. S., 108 Fed. 61, 47 C. C. A.
210; U. S. V. Benson, 70 Fed. 591, 17 C. C. A.
293; U. S. V. Sanche, 7 Fed. 715; U. S. r.

Donau, 11 Blatchf. (U. S.) 168, 25 Fed. Cas.
No. 14,983, 17 Int. Rev. Rec. 181; U. S.

r. Dennee, 3 Woods (U. S.) 47, 25 Fed. Cas.
No. 14,948.

Sufficient showing of overt acts.— Allega-
tions of the indictment that the defendant,
in pursuance of thj conspiracy, made appli-

cation for appointment to the office, and made,
signed, and delivered to the codefendant a
letter embodying the agreement set forth suf-

ficiently show overt acts done in pursuance
of the alleged agreement. People v. Squire,

20 Abb. N. Cas. (N. Y.) 368.

The averment of the commission of the lar-

ceny which was the object of the conspiracy
sufficiently charges an overt act in further-

ance of the conspiracy. U. S. v. Gardner, 42
Fed. 829.

Under U. S. Rev. Stat. (1872), § 5440, pun-
ishing conspiracy to defraud the United
States where any act to " effect the object of
the conspiracy " is done by any of the par-

ties, the gist of the offense being the con-

spiracy, an indictment charging such a con-

spiracy entered into within the United States

and the jurisdiction of the court is sufficient,

although it does not allege the overt acts.
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all the means employed,^ to charge and describe any act by one or more of the

defendants.

(b) Person Committing Act. Although the indictment should charge the

conspiracy against all the defendants, an overt act in furtherance of the con-

spiracy may be charged against those only who committed it.^

(o) Time and Pbace. The indictment should allege the time and place of

the act done to effect the object of the conspiracy so as to identify it and show
that it post-dated the conspiracy and was not merely a part of it.^^

j. Aeeoraplishment of Purpose. It is not necessary that the indictment should
aver that the object of the conspiracy was accomplished.^

3. Surplusage. The general rule that where an averment may be wholly
omitted without affecting the charge against the prisoner and without detriment

to the indictment it may be treated as surplusage is applicable to indictments for

conspiracy.^ And an immaterial averment not contradicting any other averment^
not descriptive of the identity of the charge or of anything essential to it, or
tending to show that any offense has been committed will not vitiate the indict-

ment, but may be treated in like manner.^
4. Bill of Particulars. If the cliarge is general, or if it does not convey suffi-

cient information to enable defendant to prepare for trial, a bill of particulars or

specification of facts may be ordered, where the court is of opinion that otherwise

defendant may be prejudiced or deprived of his rights ; ^ and the prosecution

charged to have been done within the United
States. Dealy v. U. S., 152 U. S. 539, 14

S. Ct. 680, 38 L. ed. 545.

29. State f. Young, 37 N. J. L. 184.

30. Bannon v. U. S., 156 U. S. 464, 15 S. Ct.

467, 39 L. ed. 494; U. S. v. Greene, 115 Fed.

243; U. S. V. Benson, 70 Ted. 591, 17 C. C. A.
293. See also Com. v. Tack, 1 Brewst. (Pa.)

511.

31. U. S. V. Milner, 36 Fed. 890.

Ah allegation that an overt act was " ac-

coiding to and in pursuance " of the con-
spiracy sufficiently shows that it was suh-

sequent thereto, and, the date of the conspir-

acy being alleged, the time of the overt act

need not be specifically stated. Dealy v. U. S.,

152 U. S. 539, 14 S. Ct. 680, 38 L. ed. 545.

32. State v. Bruner, 135 Ind. 419, 35 N. 3.

22; Shircliff v. State, 96 Ind. 369; Miller r.

State, 79 Ind. 198 ; Com. r. Bryant, 10 Ky. L.

Hep. 426, 12 S. W. 276; State v. Straw, 42

N. H. 395: U. S. v. NeAvton, 48 Fed. 218.

33. State v. Hadley, 54 N. H. 224.

34. Musgrave v. State, 133 Ind. 297, 32

]?. E. 885; State r. Mayberry, 48 Me. 218;

Clary v. Com., 4 Pa. St. 210 ; Woodsworth v.

State, 20 Tex. App. 375.

Improper insertion of unnecessary words.—
Where an indictment for conspiracy can dis-

pense altogether with certain words com-

plained of as being inserted in the \vrong

place, such improper insertion does not vitiate

the indictment, as such words are only harm-
less surplusage. Elkin v. People, 24 How. Pr.

(N. Y.) 272.
. It is not necessary to set forth the county

in which an alleged conspiracy was formed, in

violation of the act of March 2, 1867 (U
U. S. Stat, at L. 484), and it may be rejected

as surplusage. U. S. ;:. Smith, 2 Bond (U. S.)

323, 27 Fed. Cas. No. 16,322.

Rejection of averment as to false pretenses.— In Reg. V. Yates, 6 Cox C. C. 441, a count
of the indictment charged the defendants with
a conspiracy by false pretenses and subtle
means and devices to extort from T one sov-

ereign of his moneys, and to cheat and de-

fraud him thereof; but the evidence failed to.

prove that the defendants employed any fals&
pretenses in an attempt to obtain the money.
It was held that so much of the count might
be rejected as surplusage and the defendants
convicted of the conspiracy to extort and de-

fraud. See also Eex v. Hollingberry, 4 B. & C.

329, 6 D. & R. 345, 3 L. J. K. B. 0. S. 226,
10 E. C. L. 601.

Where a common-law indictment concludes
" contrary to the form of the statute," etc.,

such words may be rejected as surplusage
and a demurrer for that cause will be over-
ruled. State V. Straw, 42 N. H. 393.

35. McDonald v. People, 126 111. 150, 13
N. E. 817, 9 Am. St. Rep. 547 ; State v. How-
ard, 129 N. C. 584, 40 S. E. 71; State ".

Brady, 107 N. C. 822, 12 S. E. 325; Com. r.

Wilson, 1 Chest. Co. Rep. (Pa.) 538; Reg. r.

Rycroft, 6 Cox C. C. 76. See also Rex i\

Hamilton, 7 C. & P. 448, 32 E. C. L. 701, in
which it was held that the judge will not,

however, compel the prosecutor to state in his
bill of particulars the specific acts with which
the defendants are charged, and the times and
places at which those acts are alleged to have
occurred.

To whom application made.— An applica-

tion for a bill of particulars should first be
made to the officer prosecuting for the state.

If refused, the defendant or his counsel should
then, before the cause is called for trial, apply
to the court. State v. Brady, 107 N. C. 822,
12 S. E. 325.

Discretion.— The matter of granting or re-

[V, A. 4]
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under such circumstances will be confined to the specification of facts therein
contained.'^

5. Variance— a. In General. As in other criminal prosecutions, on trial of
an indictment for conspiracy, the proof must correspond with and support its

material averments." If the offense intended is stated with unnecessarj particu-
larity it should be proved as laid.**

fusing a bill of particulars lies within the
sound discretion of the trial judge, and where
the exercise of such discretion has not been
abused it will not be reviewed by the appel-
late court. State v. Brady, 107 N. C. 822, 12

S. E. 325; Com. v. Zuern, 16 Pa. Super. Ct.

ssa.

Particulars of overt acts.— In a general
count for conspiracy the defendant is entitled

to particulars of the acts relied upon in sup-
port of the charge ; but on a special count re-

citing overt acts the court will not order par-

ticulars to be furnished in the absence of an
aihdavit on the part of the defendant that he
has no knowledge of the overt acts charged
and does not possess sufficient information to

enable him to meet them. Reg. v. Stapylton,

8 Cox C. C. 69, 6 Wkly. Rep. 60.

Effect of nol. pros, of particular counts.

—

In State v. Howard, 129 N. C. 584, 40 S. E.

71, it was held that where, on a prosecution
for conspiracy to defraud, particulars were
fully furnished by certain counts of the in-

dictment which were nolle pressed at the in-

stance of defendants and after the close of the
evidence, they were in full possession of all

information which a bill of particulars could
have furnished them.

36. McDonald i). People, 126 111. 150, 13

N. E. 817, 9 Am. St. Rep. 547 [reversing 25

111. App. 350, and distinguishing Ochs v. Peo-

ple, 124 111. 399, 16 N. E. 662] ; Regent v. Peo-

ple, 96 111. App. 189; Reg. v. Esdaile, 1

P. & F. 213.

Order not complied with.— Where particu-

lars ordered pending the trial were not deliv-

ered, the court declined to limit the evidence

of the prosecution as to the facts of which
disclosure was sought. Reg. v. Esdaile, 1

F. & F. 213.

37. Illinois.— Towne v. People, 89 III. App.
258.

Massachusetts.— Com. v. Kellogg, 7 Cush.
(Mass.) 473; Com. v. Harley, 7 Mete. (Mass.)

506; Com. v. Manley, 12 Pick. (Mass.) 173.

New Hampshire.— State v. Hadley, 54
N. H. 224.

North Carolina.— State v. Trammell, 'M

N. 0. 379.

United States.— U. S. v. Lancaster, 44 Fed.

896, 10 L. R. A. 333.

England.— Rex r. Pollman, 2 Campb. 229.

11 Rev. Rep. 689; Reg. v. Dean, 4 Jur. 364.

See 10 Cent. Dig. tit. " Conspiracy," § 90.

Allegations as to possession and title.— On
the trial for conspiracy to commit robbery,

if the indictment alleges the possession of the

property intended to have been stolen in one

person and the title in another, the state

[V, A. 4]

must prove both allegations. Ward v. State,
(Tex. Crim. 1893) 21 S. W. 250.
Means employed.— In Reg. v. Yates, 6 Cox

C. C. 441, it was held that the charge of a
conspiracy by false pretenses to extort money
was supported by evidence of a conspiracy to
extort money without reference to false pre-
tenses.

Motive or intent.— Proof of one of several
intentions charged is sufficient (Rex v. Evans,
3 Stark. 35, 23 Rev. Rep. 754, 3 E. C. L. 583) ;

as is proof of particular motive although the
evidence discloses others in addition (U. S. v.

Lancaster, 44 Fed. 896, 10 L. R. A. 333).
Object or purpose.—A charge of conspiring

to prevent particular workmen from continu-
ing their employment is supported by proof
of a conspiracy to so prevent any (Rex v.

Byckerdike, 1 M. & Rob. 179) ; of preventing
the employment of any apprentices, by proof
of a conspiracy to prevent the hiring of more
(Rex V. Ferguson, 2 Stark. 489, 3 E. C. L.

500) ; of obtaining goods, by proof of a con-
spiracy to obtain goods and labor (Com. v.

Meserve, 154 Mass. 64, 27 N. E. 997), to ob-
tain property, by proof of a design to obtain
a draft or check (Regent v. People, 96 III.

App. 189), and a charge of conspiring to in-

flict a great bodily injury by proof of a con-

spiracy to tar and feather ( State v. Ormiston,
66 Iowa 143, 23 N. W. 370).

Overt act.—^An indictment charging a con-

spiracy to injure and hinder a collector of in-

ternal revenue in the discharge of his dutitis

by firing at him is established by proof that

the posse which he commanded was fired at.

U. S. f. Johnson, 26 Fed. 682.

Participation in combination.— To allege

against a number of persons generally that

they have conspired to cheat and defraud does

not enable the prosecution to prove several

conspiracies, each affecting different contracts

and different persons or groups of persons in

terested in the contracts, unless all the con-

tracts and the wrong purposes in respect lo

tliem form parts of the combination in which
the parties have joined. In order that any of

the defendants may be convicted of conspiracy

he must be shown to have participated in the

alleged general combination or concerted with
all or some of the other defendants. Com. o.

Zuern, 16 Pa. Super. Ct. 588.

38. Ward v. State, (Tex. Crim. 1893) 21

S. W. 250.

A count charging conspiracy to obtain goods

by different indictable false pretenses is sup-

ported by evidence of a conspiracy to cheat

by some one of those pretenses. Com. v.

Meserve, 154 Mass. 64, 27 N. E. 997.
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b. As to Time and Place. The time of the alleged conspiracy,'' of the com-
mission of an overt act,^ or an unnecessary averment as to the place where
the conspiracy was entered into,*^ need not be proved precisely as laid in the

indictment.

B. In Civil Cases — 1. Allegations of Declaration or Complaint *^— a.

Grounds of Action. In an action on the case in the nature of a conspiracy, the

grounds or gravamen of the action, whether single or several, must be set out
with the same certainty as in an action against a single defendant for the same
character of action, whether it be libel, slander, assault and battery, malicious

prosecution, or false imprisonment ; for the judgment may be against a single,

defendant without proof of the conspiracy;*' although it cannot be entered

against joint defendants without such proof.**

39. U. S. V. Hutchins, 26 Fed. Cas. No.
15,430, 1 Cine. L. Bui. 371. And see U. S. v.

Goldberg, 7 Biss. (U. S.) 175, 25 Fed. Cas.
No. 15,223; U. S. v. Nunnemacher, 7 Biss.

(U. S.) Ill, 27 Fed. Cas. No. 15,902.
An indictment alleging a conspiracy to

murder a living infant is not supported by
evidence of a conspiracy existing previously
to the birth of such infant, unless the agree-
ment and intention continue subsequently to

the birth. Reg. ». Banks, 12 Cox C. C. 393.
40. U. S. V. Hutchins, 26 Fed. Cas. No.

15,430, 1 Cine. L. Bui. 371.

41. U. S. V. Smith, 2 Bond (U. S.) 323, 27
Fed. Cas. No. 16,322.

42. See, generally, Pleading.
For fonns of declaration held to be good on

demurrer see the following cases:

To injure business see ^iCellogg v. Lehigh
Valley R. Co., 61 N. Y. App. Div. 35, 70
N. Y. Suppl. 237 ; Dueber Watchcase Mfg. Co.
V. E. Howard Watch, etc.j Co., 3 Misc. (N. Y.)

582, 24 N. Y. Suppl. 64'/; Griffith v. McKel-
vey, 30 Pittsb. Leg. J. N. S. 292; Delz v.

Winfree, 80 Tex. 400, 16 S. W. Ill, 20 Am.
St. Rep. 755 ; Olive v. Van Patten, 7 Tex. Civ.

App. 630, 25 S. W. 428; Fisher v. Sehuri, 73
Wis. 370, 41 N. W. 527 ; Murray v. MeGarigle,
«9 Wis. 483, 34 N. W. 522.

To defraud see O'Connor v. Jefferson, 45
Minn. 162, 47 N. W. 538; Colycr v. Guil-

foyle, 47 N. Y. App. Div. 302, 62 N. Y. Suppl.
2L

Malicious prosecution see Stewart v. Cooley,

23 Minn. 347, 23 Am. Rep. 690.

To injure and oppress see Gaillard v. Can-
tini, 76 Fed. 699, 22 C. C. A. 493.

For forms of complaint held insufScient on
demurrer see McDonald v. Illinois Cent. R.
Co., 187 ni. 529, 58 N. E. 463; Schulten v.

Bavarian Brewing Co., 96 Ky. 224, 16 Ky. L.

Rep. 442, 28 S. W. 504.
43. Mendenhall v. Stewart, 18 Ind. App.

262, 47 N. E. 943; Severinghaus v. Beckman,
9 Ind. App. 388, 36 N. E. 930; Boston v.

Simmons, 150 Mass. 461, 23 N. E. 210, 15

Am. St. Rep. 230, 6 L. R. A. 629; Booker v.

Puyear, 27 Nebr. 346, 43 N. W. 133; Porter

V. Mack, 60 W. Va. 581, 40 S. E. 459.

Conspiracy to defraud.— In an action in

the nature of conspiracy to defraud, the spe-

cific acts constituting the fraud must be al-

[481

leged. A general charge of fraud will be in-

sufficient as being a conclusion of law. Harsh-
man V. Paxson, 16 Ind. 512; Davis v. Minor,
2 U. C. Q. B. 464 (where the court said that
merely calling a transaction fraudulent in the
declaration will not make it a fraud, if the
act as described is not in its nature fraudu-
lent) ; Wright v. Bourdon, 50 Vt. 494. See
also Ide v. Gray, 11 Vt. 615. Where the com-
plaint alleged that the defendants did in con-
cert, by connivance, conspiracy, and combina-
tion, cheat and defraud plaintiffs, it was held
that this was not a sufficient allegation of
fraud and conspiracy, the averment of facts
being too meager. Cohn v. Goldman, 76 N. Y.
284 [reversing 43 N. Y. Super. Ct. 436, and
disapproving Ynguanzo v. Salomon, 3 Daly
(N. Y.) 153].
Malicious prosecution.— In an action on

a ease in the nature of conspiracy for ma-
licious prosecution, it is not sufficient to al-

lege that the prosecution was false and ma-
licious, an allegation that the action was
without probable cause being essential. Kirt-
ley V. Deck, 2 Munf. (Va.) 10, 5 Am. Dec.
445; Porter v. Mack, 50 W. Va. 581, 40 S. E.
459. See also Ellis v. Thilman, 3 Call (Va.)

3; Sutton V. Johnstone, 1 Bro. C. C. 76, 1

T. R. 493, 1 Eng. Reprint 427; Morgan v.

Hughes, 2 T. R. 225. But compare Griffith

V. Ogle, 1 Binn. (Pa.) 172. However, in an
action in the nature of a conspiracy for ma-
licious prosecution, malice and absence of rea-

sonable and probable cause may properly be
alleged as facts, without setting out the facts

and circumstances from which they may be
inferred. McCarthy v. Barter, 15 Can. L. T.

198. Where the petition, in an action for
conspiracy, charges that the defendant mali-
ciously, and without probable cause, instigated
others to institute suits in the courts against

the plaintiff, such petition is demurrable un-

less it alleges the termination of such suits.

Toledo Electric St. R. Co. v. Toledo Consol.
St. R. Co., 10 Ohio Cir. Ct. 597.

44. Jenner v. Carson, HI Ind. 522, 13

N. E. 44; Mendenhall v. Stewart, 18 Ind.

App. 262, 47 N. E. 943 ; Severinghaus v. Beck-
man, 9 Ind. App. 388, 36 N. E. 930 ; Braekett
V. Griswold, 112 N. Y. 454, 20 N. E. 376, 21
N. Y. St. 791; Forsyth v. Edminston, 11 How.
Pr. (N. Y.) 408; Hutchins v. Hutchins, 7 Hill

[V, B. I. a]
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b. Combination— (i) Nscmssity For Alleging. The rule is well estab-

lished that in civil actions the conspiracy is not the gravamen of the charge, but.

may be pleaded and proved in aggravation of the wrong of which plaintiff

complains, and for the purpose of enabling him to recover against all the con-
spirators as joint tort-feasors. The allegation of conspiracy does not change the
nature of the action from one purely on the case, subject to all the settled rules

of such action.*' And when it becomes necessary to prove a conspiracy in order
to connect defendant with the wrong complained of, no averment of the con-

spiracy need be made in the pleadings to entitle it to be proved.^
(ii) Settinq Forth Acts From Whigs Conspiracy Inferred. In an

action of the nature under consideration the rule is to allow great latitude in set-

ting out in the complaint the particular acts from which the conspiracy is to be
inferred ; even so far as to allow the individual acts of the conspirators to be
averred.*'' The act complained of, however, must be definitely and issuably

stated, so that if the facts themselves should be admitted the court can draw legal

conclusions. An averment that a party has acted unlawfully, without showing
what he did, is not an averment of issuable facts.**

(N. Y.) 104 J Laverty v. Vanarsdale, 65 Pa.
St. 507; Porter v. Mack, 50 W. Va. 581, 40
8. E. 459.

45. See supra; III, B, C, and D.
Allegation of conspiiacy matter of induce-

ment.— Since less certainty is required in

setting out matters of inducement than in set-

ting out the gist of the action, it has been
held that a plaintiff will not be compelled to

set forth the names of individuals, copartner-
ships, and corporations organized as a trust

under a certain name and alleged to consti-

tute a conspiracy for the purpose of " freez-

ing " such plaintiff out of a certain line of

business. Barron v. Pittsburg Plate Glass
Ck)., 10 Ohio S. & C. PI. Dec. 114, 7 Ohio N. P.

528.

46. Parker v. Huntington, 2 Gray (Mass.)

124; Livermore v. Herschell, 3 Pick. (Mass.)

33; Brackett v. Griswold, 112 N. Y. 454, 20
N. E. 376, 21 N. Y. St. 791; Hutchins v.

Hutchins, 7 Hill (N. Y.) 104; Jones v. Baker,
7 Cow. (N. Y.) 445.

Where two or more persons are sued for a
joint wrong done, it may be necessary to
prove a, previous combination between them
in order to secure a joint recovery; but it is

never necessary to aver this previous combi-
nation in the complaint, and if averred it is

not to be considered as of the gist of the ac-

tion. That lies in the wrongful and damaging
act done. Herron v. Hughes, 25 Cal. 555.

47. Rourke v. Elk Drug Co., 75 N. Y. App.
Div. 145, 77 N. Y. Suppl. 373; Mussina v.

Clark, 17 Abb. Pr. (N. Y.) 188; Gaillard w.

Cantini, 76 Fed. 699, 22 0. C. A. 493.

This rule was distinctly stated by Oak-
ley, J., in Tappan v. Powers, 2 Hall (N. Y.)

277, 298, as follows :
" It cannot be doubted

that if the declaration had averred that all

the defendants used the fraudulent means of

obtaining plaintiff's property, which were
charged against Lawrence, that such an aver-

ment should be supported by proof that they
were used by him in pursuance of a plan con-

sidered among them all ; and it seems to me
e<|ually clear . . . the act of each defendant

[V, B. 1. b, (I)]

may be stated to be done individually and
that such act, in judgment of law, is the act

of all."

Allegation of claim by defendant as to his

right to do injurious act.— In John D. Park,
etc., Co. V. National Wholesale Druggists'
Assoc, 30 N. Y. App. Div. 508, 514, 52 N. Y.
Suppl. 475, it was held that in an action
based upon the allegation of a conspiracy to

boycott the plaintiff's business it is not neces-

sarily improper pleading to allege the claim
made by a defendant as to his right to do a

certain act which plaintiff insists is injurious,
and his reason for doing it. In the course of

this opinion the court said: "At the basis
of this cause of action lies the allegation of

a conspiracy to boycott the plaintiff's busi-

ness, and as a conspiracy may consist either

of a combination to do an illegal act or to

accomplish a legal act by unlawful means
(Buffalo Lubricating Oil Co. v. Everest, 30
Hun (N. Y.) 586) some of the acts which
are done by the conspirators, while legal when
standing alone, may, if they are joined with
unlawful acts and have in view an unlawful
purpose to the injury of the plaintiff, become
improper because they are part of an illegal

scheme. For that reason we cannot say that,

in all cases, it is improper to set up a claim
which was made by a party as to his right to

do a certain act which the plaintiff insists is

injurious, and his reason for doing it."

Allegations struck out as scandalous mat-
ter.— So far as the allegations of acts of in-

dividual conspirators are scandalous they
should be stricken out if they do not relate
to the foundation of the action. Mussina v.

Clark, 17 Abb. Pr. (N. Y.) 188.

48. McDonald v. Illinois Cent. R. Co., 187
111. 529, 58 N. E. 463 [affirming 83 111. App.
463]; Schwab v. Mabley, 47 Mich. 572, 573,
11 N. W. 390 (where the court said: "The
allegation of a mere conspiracy need not, per-

haps, in all cases, show the specific means
which conspirators intend to use, because they
may reserve some latitude as to choice of ex-
pedients. But the illegal purpose which they
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c. Damages— (i) Necmssity Fob Alleging Damages. The declaration or

complaint must allege in a competent form that the conspiracy or the acts done
in furtherance thereof resulted in damage to plaintiff or it will be demurrable ;^'

and it has been held that the absence of such allegation cannot be supplied

by amendment.^" The declaration or complaint must also show that the damage
alleged was the natural proximate consequence of the act complained of.^'

(ii) Method of Alleging Damages. In alleging damage it is not suffi-

cient simply to state that damage did in fact result, but the facts should be alleged

from which the court can see, if the facts be true, that damage would naturally

or possibly result from the act stated.^^ The allegation of facts as they actually

existed, however, does not require or permit a statement in the complaint of the

evidence relied on to prove such facts, unless the evidence consists of the facts

themselves.^^

mean to accomplish must be described accu-
rately, because unless the object is illegal, or
means agreed upon are illegal, there is no
wrong chargeable " ) ; Setzar i\ Wilson, 26
N. C. 501; Porter v. Mack, 50 W. Va. 581, 40
S. E. 459.

Sufficiency of allegation as to tort intended.— A complaint charging defendants with con-
spiracy in that one of them used a false letter

of credit, thereby inducing plaintiff to sell

him goods, and that the other subscribed nis

name as a witness to a false signature to said
letter of credit, suflBciently pleads the tort

that the conspiracy was formed to accomplish.
Mendenhall v. Stewart, 18 Ind. App. 262, 47
N. E. 943.

49. Douglass v. Winslow, 52 N. Y. Super.
Ct. 439; Silverman v. Doran, 23 Misc. (N. Y.)
96, 51 N. Y. Suppl. 731 (where a complaint
for conspiracy alleged inter alia that defend-
ants obtained a patent from the Dominion of

Canada by perjury and subornation of perjury
in a trial before arbitrators appointed by the

Canadian court to decide whether plaintiffs

or defendants were entitled to the invention,

and averred that defendants had manufac-
tured such invention, to the great loss of

plaintiffs and asked damages therefor, but
failed to set out in substance the patent laws
of Canada. Such complaint was held demur-
rable on the ground that it failed to show
that the patent would have been issued to

plaintiffs but for the perjury and conspiracy
of defendants, and hence the complaint failed

to show damages, which was the gist of the
action) ; Hutchins v. Hutchins, 7 Hill (N. Y.)

104; Catterell v. Jones, 11 C. B. 713, 16 Jur.

88, 21 L. J. C. P. 2, 73 E. C. L. 713; East
Missouri Tp. v. Horseman, 16 U. C. Q. B. 556.
But compare GriflSth v. Ogle, 1 Binn. (Pa.)

172, holding that the law will imply damage
for a conspiracy, to accuse a person of an
offense for which he is liable for indictment
and removal from office. It is to be noted,

however, that this case holds contrary to the

overwhelming weights of authority that the

gist of the action is the conspiracy and not
a damage and is therefore of no particular
value as authority on this proposition.

50. Stevens v. Kowe, 59 N. H. 578, 47 Am.
Eep. 231.

51. Barber v, Lesiter, 7 C. B. F. S. 175, 6
Jur. N. S. 654, 29 L. J. C. P. 161, 97 E. 0. L.

175.

52. Commercial Union Assur. Co. v. Shoe-
maker, 63 Nebr. 173, 88 N. W. 156; Toledo
Electric St. R. Co. v. Toledo Consol. St. R.
Co., 10 Ohio Cir. Ct. 597.

Averment of conclusion insufficient.— To'

entitle one to recover damages for the wrong-
ful act of another, whereby he has been pre-

vented from obtaining employment, he must
allege that he has sought, and by reason of
such wrongful act, been refused, employment

;

the averment that it is impossible for him
by reason of such act to obtain employment
being a mere conclusion and therefore not
sufficient. Hundley v. Louisville, etc., R. Co.,

105 Ky. 162, 20 Ky. L. Rep. 1085, 48 S. W.
429, 88 Am. St. Rep. 298.

Itemizing damages.— It was held in Bar-
ron V. Pittsburg Plate Glass Co., 10 Ohio
S. & C. PI. Dec. 114, that the averment of

a conspiracy makes it' possible to unite in

one action, and as a single cause of action,

claims for damages which would otherwise
have to be sought in independent actions.

Thus threats, slander of business, unlawful
solicitation of customers, etc., may be parts
or elements of a charge of conspiracy, or the
attempted destruction of plaintiff's business.
Therefore a motion requiring plaintiff to item-
ize his damages should be overruled.

Sufficient allegation of damages illustrated.— An allegation that by reason of a con-
spiracy shippers had been prevented from
shipping a certain amount of grain through
plaintiff's elevator is sufficient allegation of
damages. Kellogg v. Lehigh Valley R. Co.,
61 N. Y. App. Div. 35, 70 N. Y. Suppl. 237.

53. John D. Park, etc., Co. v. Hubbard, 30'

N. Y. App. Div. 517, 52 N. Y. Suppl. 481
(where it was held that in an action at law
to recover damages for injuries inflicted by
means of a boycott less latitude is allowed
in the allegations of the complaint than in
an equitable action to restrain the boycott) ;

John D. Park, etc, Co. v. National Wholesale
Druggists' Assoc, 30 N. Y. App. Div. 508, 52
N. Y. Suppl. 475; Ynguanzo v. Salomon, 3
Daly (N. Y.) 153; Murray v. McGarigle, 69
Wis. 483, 34 N. W. 522.

[V, B, 1. e, (n)]
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2. Joinder of Counts or Causes of Action, Where a complaint in an action for
conspiracy states facts which constitute several causes of action, on either of
which plaintiff can recover, although he might fail as to the others, the court
will order the complaint amended so as to state the causes of action separately.^

Specific acts done to effectuate the conspiracy may be set forth and are not to be
considered as constituting several causes of action, although they be different in

their particular character, were done at different times, and defendants do not
all claim to be interested in, or benefited by, each of them, or in the same
degree as to any of them.^'

3. Bill of Particulars. According to the weight of authority it is within the
sound discretion of the court, in a civil action in the nature of an action on the
case for a conspiracy, to require plaintiff to file a bill of particulars, which has
sometimes been defined to be an amplification of the declaration, where the aver-

ments of the acts constituting such alleged conspiracy are general in their

character.^

4. Variance. Where the declaration or complaint alleges a conspiracy
between specified persons to effectuate a purpose in a particular way, and the

proof establishes such conspiracy between the persons named, but shows a varia-

tion as to the details of the conspiracy and the mode in which it is carried out,

there is a variance in some particulars only, and not in the entire scope of the

declaration or complaint, and it is not fatal.^'

VI. EVIDENCE.

A. Presumptions and Burden of Proof. As in other criminal cases,^ the
prosecution has the burden of overcoming the presumption of innocence which
attends a defendant charged with conspiracy.'' The prosecution must prove the
existence of the conspiracy and defendant's connection with it at some time within
the period of limitation,*' and also that the offense charged was committed within

the county in which the venue is laid.*^ Where under a statute it is necessary to

54. Forsyth v. Edminston, 11 How. Pr. -w Marrener, 49 How. Pr. (N. Y. ) 36 (where
(N. Y.) 408. a bill of particulars was granted in an action

Improper joinder of actions.— An action to against defendants for fraudulent combina-
recover damages against a number of de- tion and conspiracy by such defendants to

fendants for a fraudulent conspiracy cannot procure from plaintiffs a large amount of

be joined with an action to obtain a cancel- money on the alleged false pretense that de-

lation of a certificate of deposit owned and fendants had furnished to plaintiffs, or for

held by one of such defendants alone, even their use, certain goods upon the false bills

though the certificate was obtained as one of or vouchers procured by defendants )

.

the fruits of the conspiracy. Therefore, 57. Livermore v. Herschell, 3 Pick. (Mass.)

where facts sufficient to constitute both said 33 (where, in an action for conspiracy against

causes of action are blended in the same peti- three for obtaining goods upon credit by
tion, a demurrer for improper joinder should false and fraudulent representations, it was
be sustained. Haskell County Bank v. Santa held that evidence that such representations

F6 Bank, 51 Kan. 39, 32 Pac. 624. were made by one alone in pursuance of a
55. Jones v. Morrison, 31 Minn. 140, 16 previous agreement and confederacy to that

N. W. 854; Eourke v. Elk Drug Co., 75 N. Y. effect with the other two, but in their ab-

App. Div. 145, 77 N. Y. Suppl. 373; Martens seuce, would sustain a declaration charging

». O'Connor, 101 Wis. 18, 76 N. W. 774; Mur- them all with having made such representa-

ray v. McGarigle, 69 Wis. 483, 34 N. W. tions, and that the variance was immaterial
) ;

522. Hardy v. Trick, 121 Mich. 251, 80 N. W.
56. Leigh v. Atwater, 2 Abb. N. Cas. 33 ; Place v. Minster, 65 N. Y. 89.

(N. Y.) 419 (where, in an action for dam- 58. See, generally. Criminal Law.
ages for conspiring to withhold evidence in a 59. Com. v. Peck, 1 Brewst. (Pa.) 511;
previous action, it was held that defendant U. S. t). Lancaster, 44 Fed. 896, 10 L. R. A.
might have an order for a bill of particulars 333.

setting forth specifically the evidence alleged 60. Thompson v. State, 106 Ala. 67, 17 So.

to have been withheld or concealed, if oral, 512; Ochs v. People, 25 111. App. 379 [of-

the names and residences of the witnesses firmed in 124 111. 399, 16 N. E. 662].

who would or should have testified; if docu- 61. Thompson v. State, 106 Ala. 67, 17 So.

mentary, the writing suppressed) ; New York 512.

[V. B. 2]
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allege and establish a particular intent, the prosecution has the burden of making
out the intent as a part of its case, but the burden shifts when the prosecution

has established facts from which, no explanation being offered, the existence of

the conspiracy may be reasonably inferred. It is then for defendants to explain

their acts.*^

B. Admissibility— 1. In General. General evidence of the conspiracy and

the nature thereof may in the first instance be received as a preliminary step to

the more particular evidence showing the participation of a defendant. " This is

often necessary to render the particular evidence intelligible, and to show the true

meaning and character of the acts of the individual defendants." ^ It is hardly

necessary to add that a defendant is not affected by such general proof unless

supplemented by proof bringing the matter home to him or to an agent employed
by him.**

2. Character of Evidence Admissible. The conspiracy may of course be shown
by direct evidence,^^ and it is apprehended should be so proved if this character

of evidence is attainable. Direct evidence is, however, not indispensable. Cir-

cumstantial evidence is competent to prove conspiracy ^ from the very nature of

62. Reg. V. Deasy, 15 Cox C. C. 334, a pros-

ecution under 11 & 12 Vict. e. 12, § 3 (the

Treason-Felony Act)

.

"Red Men's" Act.— Under W. Va. Code
(1891), c. 148, § 10, if a band of persons was
found using violence toward an individual it

was presumed that such action was the result

of a conspiracy. The presumption of fact

which would naturally arise in such a ease

was made, by the statute, a presumption of

law, and the burden was thereby thrown on
the defense to show that such conspiracy did

not exist. State v. Bingham, 42 W. Va.' 234,

24 S. E. 883.

63. Opinion of Judges, 2 B. & B. 284, 22

Rev. Rep. 662, 6 E. C. L. 147, per Abbott,

C. J. In Rex v. Hammond, 2 Esp. 719, an
indictment for a conspiracy to raise wages,

the prosecution having stated that a plan for

a combination of shoemakers had been formed
and printed some years before for the regula-

tion of their meetings, subscriptions for their

mutual support, and other matters for their

mutual government in forwarding their de-

signs, the court allowed a member of the

iociety to testify to such regulations and rules

and that others acted under them in execution

of the conspiracy charged against defendant

as introductory to the proof that defendants

were members of the society and equally im-

plicated. Lord Kenyon said :
" If a general

conspiracy exists, you may go into general

evidence of its nature, and the conduct of its

members, so as to implicate men who stand

charged with acting upon the terms of it,

years after those terms have been established,

and who may reside at a great distance from

the place where the general plan is carried

on; such as was done in the cases of the

State Trials in the year 1745; where, from

the nature of the charge, it was necessary to

go into evidence of what was going on at

Manchester, in France, Scotland, and Ireland,

at the same time."
64. Opinion of Judges, 2 B. & B. 284, 22

Rev. Rep. 662, 6 E. C. L. 147.

65. See State v. Thompson, 69 Conn. 720,

38 Atl. 868.

Generally speaking the conspiracy must be
proven by the acts of the party himself and
of any other with whom it is attempted to

connect him concurring together at the same
time and to the same purpose or particular

object. The evidence of the conspiracy is

more or less strong according to the publicity

or privacy of tne object of such concurrence

and the greater or less degree of similarity

in the means employed to effect it. The
more secret the one and the greater the coin-

cidence in the other the stronger is the evi-

dence of conspiracy. 1 East P. C. 97 [quoted
in Gardner v. Preston, 2 Day (Conn.) 205,

2 Am. Dec. 91].

66. Alabama.— Martin v. State, 89 Ala.

115, 8 So. 23, 18 Am. St. Rep. 91.

Arhansas.— Doghead Glory v. State, 13

Ark. 236.

Colorado.— Solander v. People, 2 Colo.

48.

Conneoticut.— State v. Thompson, 69 Conn.
720, 38 Atl. 868; State v. Spalding, 19 Conn.

233, 48 Am. Dec. 158; Gardner v. Preston, 2
Day (Conn.) 205, 2 Am. Dec. 91.

Delaware.— State v. Clark, 9 Houst. ( Del.

)

536, 33 Atl. 310.

Georgia.— Dixon v. State, (Ga. 1902) 42

S. E. 357.

liidiana.— Tucker v. Hyatt, 151 Ind. 332,

51 N. E. 469, 44 L. R. A. 129; Archer v.

State, 106 Ind. 426, 7 N. E. 225.

Iowa.— State v. Sterling, 34 Iowa 443.

Massachusetts.—Com. v. Meserve, 154 Mass.

64, 27 N. E. 997.

Michigari.— Grimes v. Bowerman, 92 Mich.

458, 52 N. W. 751.

Minnesota.— Redding v. Wright, 49 Minn.
322, 51 N. W. 1056.

New York.— People v. Peckens, 153 N. T.

576; 47 N. E. 883; People v. McKane, 143

N. Y. 455, 38 N. E. 950, 62 N. Y. St. 829;

Kelley v. People, 55 N. Y. 565, 14 Am. Rep.
342; Jones v. Baker, 7 Cow. (N. Y.) 445;

[VI, B. 2]
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the case and the rule which admits this class of evidence applies equally in civil

and criminal cases.''

3. Latitude Allowed in Admission of Evidence. In the reception of circum-

stantial evidence great latitude must be allowed. The jnry should have before

them every fact which will enable them to come to a satisfactory conclusion.^

And it is no objection that the evidence covers a great many transactions and
extends over a long period of time,® provided, however, that the facts shown
have some bearing upon, and tendency to prove, the ultimate fact at issue.™ But

In re Taylor, 1 City Hall Rec. (N. Y.) 192;

In re Storm, 1 City Hall Rec. (N. Y.) 169.

Texas.— Hudson v. State, (Tex. Crim.
1902) 66 S. W. 668.

Wisconsin.— Patnode v. Westenhaver, 114

Wis. 460, 90 N. W. 467; Horton v. Lee, 106

Wis. 439, 82 N. W. 360.

United States.— U. S. v. Newton, 52 Fed.

275; U. S. V. Smith, 2 Bond (U. S.) 323, 27

Fed. Cas. No. 16,322; U. S. v. Baboock, 3

Dill. (U. S.) 581, 24 Fed. Cas. No. 14,487, 3

Centr. L. J. 143, 1 Cine. L. Bui. 52; The
Mussel Slough Case, 6 Sawy. (U. S.) 612, 5

Fed. 680 ; U. S. v. Hutchins, 26 Fed. Cas. No.
15,430, 1 Cine. L. Bui. 371; U. S. v. Hamilton,
26 Fed. Cas. No. 15,288, 1 Cine. L. Bui. 27, 8

Chic. Leg. N. 311, 22 Int. Rev. Rec. 106.

England.— Reg. v. Blake, 6 Q. B. 126, 8

Jur. 145, 666, 13 L. J. M. C. 131, 51 E. C. L.

126; Reg. v. Brittain, 3 Cox C. C. 76; Rex
V. Parsons, 1 W. Bl. 392.

See 10 Cent. Dig. tit. "Conspiracy," §§ 26,

106; and infra, VI, C, 1.

" Such corrupt agreement of the parties,

entered into in secret, can only in exceptional

cases be established in any other manner."
State V. Thompson, 69 Conn. 720, 38 Atl. 868.

67. Coleridge, J., in Reg. v. Murphy, 8

C. & P. 297, 34 E. C. L. 744.

68. Indiana.— Reinhold v. Stat«, 130 Ind.

467, 30 N. E. 306.

Iowa.— Chew v. O'Hara, 110 Iowa 81, 81

N. W. 157 ; State v. Mcintosh, 109 Iowa 209,

80 N. W. 349; Work i\ McCoy, 87 Iowa 217,

54 N. W. 140.

LoMsiana.— Webb v. Drake, 52 La. Ann.
290, 26 So. 791.

Massachusetts.— Emmons v. Alvord, 177
Mass. 466, 50 N. E. 126; Com. v. Smith, 163

Mass. 411, 40 N. E. 189; Com. «. Waterman,
122 Mass. 43.

Pennsylvania.— Com. v. Spink, 137 Pa. St.

255, 27 Wkly. Notes Cas. (Pa.) 37, 20 Atl.

680; Com. v. Tack, 1 Brewst. (Pa.) 511.

Vermont.— Boutwell v. Marr, 71 Vt. 1, 42
Atl. 607, 76 Am. St. Rep. 746, 43 L. R. A. 803.

United States.^ Va-vis v. XJ. S., 107 Fed.
753, 46 C. C. A. 619; U. S. v. Newton, 52 Fed.

275; U. S. v. Cole, 5 McLean (U. S.) 573, 25
Fed. Cas. No. 14,832.

Englaitd.— Rex v. Hunt, 3 B. & Aid. 566,

22 Rev. Rep. 485, 5 E. C. L. 327.

See 10 Cent. Dig. tit. " Conspiracy,'' § 106.

Assumption of an alias.— On trial for con-

spiracy to obtain goods under false pretenses

it may be shown that Kennedy, a defendant,

had assumed the name of Brown in the trans-

action shortly before the conspiracy, that ho
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went under the name of St. Clair, and that
his wife while living with him took the name
of St. Clair, as having some tendency to show
that the assumption of the name of Brown
was a mere pretense and that the agreement
that he should assume that name for the pur-
pose of obtaining goods on credit was a con-

spiracy to cheat as charged. Com. v. Meserve,
154 Mass. 64, 27 N. E. 997.

Complaints showing public alarm.— On the
trial of an indictment for a conspiracy to pro-

cure large numbers of persons to assemble for

the purpose of exciting terror in the minds of

her majesty's subjects, evidence was given of

several meetings at which defendants were
present. It was held that the superintendent
of police might testify that persons com-
plained to him of being alarmed by these meet-
ings, and that it was not necessary to call the
persons who made the complaints. Reg. v.

Vincent, 9 C. & P. 275, 38 E. C. L. 169.

Correspondence after flight.—A letter re-

ceived by one indicted for a conspiracy from
his housekeeper, who was intimately ac-

quainted with his affairs, advising him to

disguise himself for the purpose of the trial,

is admissible as showing his relation to the
case and his means of information. Com. v.

Waterman, 122 Mass. 43.

Printing of circulars used by conspirators.—^A conspirator not on trial having refused

to testify on the ground that he might incrim-

inate himself, it is competent, for the purpose
of showing that he printed circulars used dur-

ing the existence of the conspiracy and in fur-

therance of it, to prove the testimony given

by him in regard to that matter in the trial

of another case, not as the declaration of a
co-conspirator but merely to show printing.

State V. Glidden, 55 Conn. 46, 8 Atl. 890, 3

Am. St. Rep. 23.

Good character is a fact, like all the other

facts proven in the cause, to be weighed and
estimated by the jury, and is especially proper

to be shown in a case depending on circum-

stantial evidence. In a doubtful case it may
turn the scale in favor of the accused. U. S.

V. Lancaster, 44 Fed. 885, 10 L. R. A. 333;

U. S. V. Babcock, 3 Dill. (U. S.) 581, 24 Fed.

Cas. No. 14,487, 3 Centr. L. J. 143, 1 Cine. L.

Bui. 52. It must not be allowed, however, to

obscure the other testimony in the case, and
cannot justify an acquittal where the evi-

dence of guilt is clear and convincing. U. S.

V. Noblom, 27 Fed. Cas. No. 15,896.

69. U. S. V. Wilson, 60 Fed. 890.
70. See State v. Shooter, 8 Rich. (S. C.)

72; Smith v. Nippert, 79 Wis. 135, 48 N. W.
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much discretion is left to the trial court, in a case depending on circumstantial

evidence, and its ruling will be sustained if the testimony which is admitted tends

even remotely to establish the ultimate fact.'''

4. Acts and Declarations of Co-Conspirators '^— a. Admissibility — (i) State-
ment of Bulm. If it be shown that several have combined together for the

same illegal purpose, any act done by one of them in pursuance of the original

concerted plan, and with reference to the common object is, in the contemplation

of the law, the act of all, and therefore proof of such act will be evidence against-

any of the others who were engaged in the conspiracy, and any declaration made
by one of the parties in the absence of the others during the pendency of the
illegal enterprise is not only evidence against himself, but against all the other

conspirators who, when the combination is proved, are as much responsible for

such declarations and the acts to which they relate, as if made and committed by
themselves.'*

253. Thus on a charge of conspiracy to prose-
cute G, who was not guilty of the crime, the
state may not prove that defendants prose-

cuted other parties who were guilty, and with
whom G had no connection. Such proof could
only create prejudice. The prosecution of

guilty persons is not proof of a conspiracy to

prosecute the innocent. State v. Walker, o2
Me. 195. And evidence that K wrote letters

while in prison to one Flora Brown who was
not called as a witness and whose relationship

to him was not shown has no tendency to

show that K's true name is Brown and is in-

admissible for that purpose. Com. v. Meserve,
154 Mass. 64, 27 N; E. 997.

71. State V. Glidden, 55 Conn. 46, 8 Atl.

890, 3 Am. St. Eep. 23; Com. v. Smith, 163

Mass. 411, 40 N. E. 189; State v. Brady, 107

N. C. 822, 12 S. E. 325; Clune v. U. S., 159

U. S. 590, 16 S. Ct. 125, 40 L. ed. 269.

Acquittal of one charged as co-conspirator.
— When one of several charged with conspir-

acy is acquitted the record of such acquittal

is admissible in favor of another conspirator

subsequently tried. Paul v. State, 12 Tex.

App. 346.

"Anything done at any time, even as late

as the day before the trial, which shows that

a person Jiad been at a, former time a party

to a conspiracy, is admitted in evidence

against such person." Kelly, C. B., in Reg.

V. Stenson, 12 Cox C. C. Ill, 117, 25 L. T.

Rep. N. S. 666, where it was shown that at

the date of the fraud charged one defendant

had declared that he had called himself Dy
the name of H and represented himself as one
of the firm of H & Co., which was the name
under which the frauds were committed.

Seeking interview.— On trial of an indict-

ment charging a conspiracy to commit bur-

glary, evidence that defendant was seeking an
interview with his co-conspirator for the pur-

pose of arranging to commit burglaries is ad-

missible, as tending to show his willingness

to conspire as charged in the indictment.

Reinhold v. State, 130 Ind. 467, 30 N. E. 306.

72. As to admissibility of acts or declara-

tions of co-conspirators generally see Cr:m-

iNAi Law; Evidence.

73. Arkvmsas.— Clinton v. Bstes, 20 Ark.
216.

Colorado.— Solander r. People, 2 Colo.

48.

Connecticut.— State v. Gannon, ( Conn.
1902) 52 Atl. 727; Gardner v. Preston, 2 Day
(Conn.) 205, 2 Am. Dec. 91.

Delaware.—-State v. Clark, 9 Houst. (Del.)

536, 33 Atl. 310.

Indiana.— McKee v. State, 111 Ind. 378,

12 N. E. 510.

Iowa.— State v. Myers, 19 Iowa 517; State
V. Shelledy, 8 Iowa 477 ; State v. Nash, 7

Iowa 347.

Massachusetts.— Com. v. Waterman, 122
Mass. 43; Com. v. O'Brien, 12 Cush. (Mass.)
84.

Mississippi.— Browning v. State, 30 Miss.
656.

Missouri.— State v. Gathin, 170 Mo. 354, 70
S. W. 885.

Nebraska.—Brown v. Winterstein, 21 Nebr.
113, 31 N. W. 246.

New York.—'People v. Peckens, 153 N. Y.
576, 47 N. E. 883 ; New York Guaranty, etc.,

Co. V. Gleason, 78 N. Y. 503 ; Dewey v. Moyer,
72 N. Y. 70 ; Kelley v. People, 55 N. Y. 565, 14
Am. Rep. 342 ; Cuyler v. McCartney, 40 N. Y.
221; People v. Sharp, 45 Hun (N. Y.) 460;
Matthews v. Shankland, 25 Misc. (N. Y.)

604, 56 N. Y. Suppl. 123 ; People v. Mather, 4
Wend. (N. Y.) 229, 21 Am. Dec. 122; People
V. Bassford, 3 N. Y. Crim. 219.

North Carolina.— State v. A.. Irrson, 92
N. C. 732.

Pennsylvania.— Hinckman v. Richie,
Brightly (Pa.) 143; Weil v. Cohn, 4 Pa.
Super. Ct. 443.

Texas.— Atkinson v. State, 34 Tex. Crim.
424, 30 S. W. 1064; McKenzie v. State, 32
Tex. Crim. 568, 25 S. W. 426, 40 Am. St. Rep.
795; McFaddeu v. State, 28 Tex. App. 241, 14

S. W. 128 ; Clark v. State, 28 Tex. App. 189,

12 S. W. 729, 19 Am. St. Rep. 817; Phillips

V. State, 26 Tex. App. 228, 9 S. W. 557, 8

Am. St. Rep. 471; Williams v. State, 24 Tex.
App. 17, 5 S. W. 655; Kennedy v. State, 19
Tex. App. 618 ; Pierson v. State, 18 Tex. App.
524; Post V. State, 10 Tex. App. 598; Avery

[VI, B, 4, a. (l)]



680 [8 Cye.j CONSPIRACY

(ii) ReasonFon Rule. Such evidence is admissible as being part of the res

gestm?^ This rule of evidence is founded upon principles which apply to agencies

and partnerships. And it is reasonable that where a body of men assume the
attribute of individuality, whether for commercial business or the commission of

a crime, that the association should be bound by the acts of one of its members in

carrying out the design.'^

(in) Extent and Limits op Rule— (a) Acts or Declarations of Person
Not a Defendant. The rule applies as well to the acts and declarations of a
co-conspirator who is not himself a defendant in the case.'^

(b) Acts and Declarations Not in Aid of or Dwring Existence of Con-
spiracy. Acts and declarations of a conspirator cannot be admitted as against a
co-conspirator, unless such acts were performed or declarations made in aid or

execution of the conspiracy." So the acts and declarations must occur during the

V. State, 10 Tex. App. 199; Cox v. State, 8

Tex. App. 254, 34 Am. Eep. 746.

Utah.— People v. Hampton, 4 Utah 258, 9

Pao. 508.

Wisconsin.— Tucker v. Finch, 66 Wis. 17,

27 N. W. 817.

United States.—•U. S. v. Casaidy, 67 Fed.

698; U. S. V. Lancaster, 44 Fed. 885, 896, 10

L. R. A. 333; U. S. v. Cole, 5 McLean (U. S.)

513, 25 Fed. Gas. No. 14,832.

England.— Mulcahy v. Eeg., L. R. 3 H. L.

306; Kex v. Stone, 1 East P. C. 79, 99, 6 T. E.
527 ; Kex v. Salter, 5 Esp. 125.

Camada.— Reg. v. Connolly, 25 Ont. 151.

See 10 Cent. Dig. tit. " Conspiracy," § 102.

Letters of directors to ofScers of bank.

—

Where directors of a bank are charged with
conspiracy to defraud, letters or statements
by each or any of them to officers of the
bank are admissible against them all. Eeg.
». Brown, 7 Cox C. C. 442.

Statements by agents.— Where conspira-

tors, in pursuance of their design, organize
an association, evidence of an agent employed
thereafter, such agency having been shown, is

admissible against his associates as showing
what he did and said in their absence in
furtherance of such design. McKee v. State,

111 Ind. 378, 12 N. E. 510. To the same effect

Bee Brackett v. Griswold, 14 N. Y. St. 449.
74. Alabama.— See Smith v. State, 52 Ala.

407.

Colorado.— Solander v. People, 2 Colo. 48.
Connecticut.—• State v. Gannon, (Conn.

1902) 52 Atl. 727.
Iowa.—Allen v. Kirk, 81 Iowa 658, 47

N. W. 906.

Kentucky.— Metcalfe v. Connor, Litt. Sel.

Cas. (Ky.) 497, 12 Am. Dec. 340.

Maine.— State v. Soper, 16 Me. 292, 33 Am.
Dec. 665.

Michigan.— Beebe v. Knapp, 28 Mich. 53.
Mississippi.—'Browning v. State, 30 Miss.

656.

Nehraska.— Farley v. Peebles, 50 Nebr. 723,
70 N. W. 231.

New York.— People v. Peckens, 153 N. Y.
576, 47 N. B. 883; New York Guaranty, etc.,

Co. V. Gleason, 78 N. Y. 503; Kelley v. Peo-
ple, 55 N. Y. 565, 14 Am. Eep. 342.

Ohio.— Clawson v. State, 14 Ohio St. 234;
Fouts V. State, 7 Ohio St. 471.
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Vermont.— Boutwell v. Marr, 71 Vt. 1, 42
Atl. 607, 76 Am. St. Eep. 746, 43 L. E. A.
803.

United States.— American Fur Co. v. U. S.,

2 Pet. (U. S.) 358, 7 L. ed. 450; U. S. v.

McKee, 3 Dill. (U. S.) 546, 26 Fed. Cas. No.
15,685, 3 Centr. L. J. 95, 23 Pittsb. Leg. J.

(Pa.) 107.

England.— Reg. v. Shellard, 9 C. & P. 277,
38 E. C. L. 170.

See 10 Cent. Dig. tit. "Conspiracy," §§ 25,
102.

Defense.— So also as being part of the
res gestce letters written by one defendant
to another during the time when the con-
spiracy was alleged to exist are admissible to
disprove the allegation of fraudulent con-
spiracy (Zellerbach v. Allenberg, 99 Cal. 57,
33 Pac. 786), and to show that the writer was
not a participator in the fraud but was him-
self deceived (Rex v. Whitehead, 1 C. & P.

67, 12 E. C. L. 49).
75. U. S. V. Cole, 5 McLean (U. S.) 513,

25 Fed. Cas. No. 14,832.

76. People v. Geiger, 49 Cal. 643; State t;.

Jacobs, 10 Ohio S. & C. PI. Dec. 252; Bout-
well i;. Marr, 71 Vt. 1, 42 Atl. 607, 76 Am.
St. Rep. 746, 43 L. R. A. 803 ; Clune v. V. S.,

159 U. S. 590, 16 S. Ct. 125, 40 L. ed. 269;
U. S. V. Cassidy, 67 Fed. 698. See also Peo-
ple V. Hall, 51 N. Y. App. Div. 57, 64 N. Y.
Suppl. 433, holding that on conspiracy to ex-

tort money, where the actual extortion of a
specific sum is alleged and proved and a con-

tinuing design to blackmail is shown, a let-

ter from one proven confederate not on trial,

written after the date of the specific extor-

tion, but during the further carrying out of

the conspiracy, is admissible against each of

his confederates.

Acts of one acquitted.— Evidence of the
acts and declarations of one of the alleged
conspirators who has been acquitted is inad-
missible against other defendants because if

the first defendant was not a eo-conspirator

his acts and declarations could not be bind-
ing upon them. Paul v. State, 12 Tex. App.
346.

77. Iowa.— Allen v. Kirk, 81 Iowa 658, 47
N. W. 906; Johnson v. Miller, 63 Iowa 529,
17 N. W. 34.

Oftio.— Fouts V. State, 7 Ohio St. 471.
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life of the combination, that is after the formation of the corrupt agreement,™ and
before the consummation or abandonment of the object of the conspiracy.™

South Carolina.—State v. Simons, 4 Strobh.
(S. C.) 266.

Tesoas.— Blum v. Jones, 86 Tex. 492, 25
S. W. 694; Cox v. State, 8 Tex. App. 254, 34
Am. Rep. 746.

England.— Reg. v. Blake, 6 Q. B. 126, 8
Jur. 145, 666, 13 L. J. M. C. 131, 51 E. C. L.
126; Reg. v. Duffield, 5 Cox C. C. 404.

See 10 Cent. Dig. tit. "Conspiracy," §§ 25,
102.

Time of joining conspiracy.— It is not
necessary that the person whose declarations
are oflfered should have been a party to the
original concoction of the fraud if he, after
full knowledge that it was committed, at-

tempts to reap the benefits of the fraudulent
transaction. Peterson v. Speer, 29 Pa. St.

478. Each co-conspirator is bound by decla-

rations of each of his co-conspirators done
and said during the continuance of the con-

spiracy touching the object and conduct of

the conspiracy. It is immaterial at what
time he became connected with it, whether at
its inception, at the very instant before the
full accomplishment of the purpose of the
conspiracy, just before its final abandonment,
or at any intermediate time. Blain v. State,

33 Tex. Crim. 236, 26 S. W. 63; U. S. v.

Logan, 45 Fed. 872 ; Reg. v. Murphy, 8 C. & P.

297, 34 E. C. L. 744. So at the trial of an in-

dictment for a conspiracy to procure persons

to vote illegally at a certain caufcus, evidence

that fraudulent voters were spoken to by one

of the conspirators before all of them had
come into the scheme is admissible, in con-

nection with proof that the others did come
in and by implication adopted the acts. Com.
V. Rogers, 181 Mass. 184, 63 N. E. 421.

78. Alaiama.— Scott v. State, 30 Ala. 503.

California.— People v. Irvine, 77 Gal. 494,

20 Pac. 56.

Iowa.— State v. Grant, 86 Iowa 216, 53

N. W. 120; Taylor County v. Standley, 79

Iowa 666, 44 N. W. 911.

Michigan.—People V. Parker, 67 Mich. 222,

34 N. W. 720, 11 Am. St. Rep. 578.

Missouri.— State v. May, 142 Mo. 135, 43

S. W. 637.

Nevada.— State V. Ward, 19 Nev. 297, 10

Pac. 133.

Oregon.— State v. Brown, 7 Oreg. 186.

See 10 Cent. Dig. tit. "Conspiracy," §§ 25,

102.

Applications of doctrine.— When the evi-

dence tended to show a conspiracy between

the woman on trial and her codefendant to

kill the former's husband, statements made
by her prior to the time when the codefend-

ant began work for her husband which was
the earliest time as to which the evidence

tended to establish any intimacy between the

accused, were inadmissible to inculpate him.

People V. Kief, 1-26 N. Y. 661, 27 N. E. 556,

37 N. Y. St. 377. So where K and T were

sued civilly for having entered into a con-

spiracy, by which the latter was to sustain

the credit of the former so as to enable K to

make purchases of goods and pay a debt ow-
ing by him to T, evidence of representations

made by K to a commercial agency as to his

financial standing, some time before the con-

spiracy was alleged to have been entered into,

was not admissible. Train v. Taylor, 51 Hun
(N. Y.) 215, 4 N. Y. Suppl. 492, 21 N. Y.
St. 47.

79. Arkansas.— Clinton v. Estes, 20 Ark.
216.

California.— People v. Irvine, 77 Cal. 494,

20 Pac. 56.

Iowa.— Johnson v. Miller, 63 Iowa 529, 17

N. W. 34, 50 Am. Rep. 758 ; State v. Weaver,
57 Iowa 730, 11 N. W. 675; State v. Westfall,

49 Iowa 328.

Louisiana.— State ;;. Jackson, 29 La. Ann.
354.

Massachusetts.— Com. v. Rogers, 181 Mass.
184, 63 N. E. 421.

Mississippi.— Browning v. State, 30 Miss.

656.

Missouri.— State v. Beaucleigh, 92 Mo. 490,

4 S. W. 666, where it was said, however, that
such evidence was admissible against the
actor.

mew York.— New York Guaranty, etc., Co.

V. Gleason, 78 N. Y. 503 ; Stone v. People, 13

Hun (N. Y.) 263.

North Carolina.— State v. Brady, 107 N. C.

822, 12 S. E. 325; State v. Dean, 35 N. C. 63.

Pennsylvania.— Heine v. Com., 91 Pa. St.

145; Com. v. Zuern, 16 Pa. Super. Ct. 588;
Weil V. Cohn, 4 Pa. Super. Ct. 443.

Texas.— Crook v. State, 27 Tex. App. 198,

11 S. W. 444; Bookser v. State, 26 Tex. App.
593, 10 S. W. 219; Martin v. State, 25 Tex.
App. 557, 8 S. W. 682; Willey v. State, 22
Tex. App. 408, 3 S. W. 570.

Vermont.— State v. Thibeau, 30 Vt. 100.

Virginia.— Oliver v. Com., 77 Va. 590.

England.— 'Reg. v. Blake, 6 Q. B. 126, 8

Jur. 145, 666, 13 L. J. M. C. 131, 51 E. C. L.
126.

See 10 Cent. Dig. tit. "Conspiracy," §§ 25,
102.

Applications of doctiine.—^Where the charge
was a conspiracy to make a false arrest, ar-

rests made subsequently to that complained
of cannot be shown. State v. Davies, 80 Mo.
App. 239. So on an information against T
and B for a conspiracy to cause and pro-
cure goods to be imported without payment
of part of the customs dues, by entering the
goods as leas in quantity and quality than
they really were, it was held that evidence
of a memorandum made by T on the counter-
foil of a check dravm by him that part of

the money arising from the fraud was re-

ceived by B was inadmissible, it being a
declaration of T after the principal transac-

[VI, B, 4. a, (m), (b)]
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Declarations made by one to another not in furtherance of the design but after

the former had abandoned the conspiracy are mere confessions and not admissible

against the other conspirators.^"

b. Necessity of Proving Conspiracy as Basis of Admission. On account of
the difficulty in proving the conspiracy and bringing the guilty to justice there is

no class of cases in which it is more important that the trial judge should have a
large discretion as to the order in which evidence should be received, and this

discretion cannot be reviewed on error except in clear cases of abuse.^' It is

frequently said that the acts and declarations of one conspirator cannot be
admitted in evidence against his fellow conspirator until proof has been made of
the existence of the conspiracy.^ There is, however, no unvarying rule to this

effect.*^ According to the great weight of authority the order in which the testi-

mony shall be received is largely in the discretion of the trial court. If the
circumstances of the case are so peculiar and urgent as to require it, the acts and
declarations of a conspirator may be introduced in the first instance before proof
of the agreement.^ This is often done under a promise of the prosecution to

establish the combination at a later stage of the case.*^ Such evidence, however,
is in the nature of a confession and can operate only against the person whose
acts and declarations are shown until the conspiracy is made out prima facie^

tion was complete. Reg. v. Blake, 6 Q. B.

126, 8 Jur. 145, 666, 13 L. J. M. C. 131, 51

E. C. L. 126.

Conspiracy terminated by arrest.—The acts

and declarations of u defendant are not ad-

missible as against his codefendant where
they were made subsequently to the arrest of

the latter and therefore after he had ceased

to act in carrying out the common purpose.

State V. Grant, 86 Iowa 216, 53 N. W. 120.

See also People v. Bleeker, 2 Wheel. Crim.
(N. y.) 256; State v. Dyer, 67 Vt. 690, 32

Atl. 814.

Death of party making admissions.— The
admissions of one defendant as to his own
illegal and improper conduct cannot be re-

ceived in evidence after his death in an ac-

tion for conspiracy against his surviving co-

defendants. Gaimce v. Backhouse, 37 Pa. St.

350.

80. State v. Simons, 4 Strobh. (S. C.) 266

:

Willey V. State, 22 Tex. App. 408, 23 S. W.
570; Smith v. State, 21 Tex. App. 107, 17

S. W. 552; Ricks v. State, 19 Tex. App. 308;

Holden v. State, 18 Tex. App. 91; Jones v.

Com., 31 Gratt. (Va.) 836; Hunter xi. Com.,
7 Gratt. (Va.) 641, 56 Am. Dec. 121.

81. People V. Saunders, 25 Mich. 119, per
Cooley, J.

82. Territory v. Turner, (Ariz. 1894) 37
Pac. 368; Browning v. State, 30 Miss. 656;
Page V. Parker, 40 N. H. 47 ; Reg. v. Blake, 6

Q. B. 126.

83. Reg. V. Connolly, 12 Can. L. T. 171.

84. Connecticut.— State v. Thompson, 69

Conn. 720, 38 Atl. 868.

Kansas.— State v. Miller, 35 Kan. 328, 10

Pae. 865.

Worth Carolina.—State v. Jackson, 82 N. C.

sea.
Teoias.^ liuttrell v. State, 31 Tex. Crim.

493, 21 S. W. 248; Harris v. State, 31 Tex.

Crim. 411, 20 S. W. 916; Loggins v. State, 12

Tex. App. 65.

[VI, B. 4, a. (m). (b)]

United States.— Drake v. Stewart, 76 Fed.
140, 22 C. C. A. 104.

England.— Reg. v. Brittain, 3 Cox C. C. 76.

In Mississippi, however, it seems that this

practice is hot allowable, the court declaring
that it is impossible to reconcile it with the
admitted principles of evidence or the great
object of the law, to secure a fair and im-
partial trial. Browning v. State, 30 Miss.
656.

85. loica.— Work v. McCoy, 87 Iowa 217,

54 N. W. 140; State v. Grant, 86 Iowa 216,

53 N. W. 120 [citing 1 Greenleaf Ev. Ill; 2

Wharton Crim. L. 1401].
Nevada.— Stsite v. Ward, 19 Nev. 297, 7

Pac. 133.

New York.— Place v. Minster, 65 N. Y. 89.

North Carolina.— State v. Anderson, 92
N. C. 732.

Wyoming.— Haines v. Territory, 3 Wyo.
167, 13 Pac. 8.

86. California.— People v. Brotherton, 47
Cal. 388.

Colorado.—'Rollins v. Pueblo County, 15
Colo. 103, 25 Pac. 319.

Connecticut.— State v. Thompson, 69 Conn.
720, 38 Pac. 868.

Iowa.— State v. Nash, 7 Iowa 347.

Kansas.— State v. Winner, 17 Kan. 298.

Massachusetts.— Com. v. Rogers, 181 Mass.
184, 63 N. E. 421.

New York.— New York Guaranty, etc., Co.

V. Gleason, 78 N. Y. 503; Train v. Taylor, 51

Hun (N. Y.) 215, 4 N. Y. Suppl. 492, 21 N. Y.
St. 47.

North Carolina.— State v. Brady, 107 N. C.

822. 12 S. E. 325.

South Carolina.—State v. Cardoza, 11 S. C.

193.

Texas.— Cox v. State, 8 Tex. App. 254, 34
Am. Rep. 746.

United States.— V. S. v. Wilson, 60 Fed.

890; U. S. V. Cole, 5 McLean (U. S.) 513, 25
Fed. Cas. No. 14,832.
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the jury being cautioned not to let such confessions or admissions prejudice other
defendants on trial.*''

e. Requirements as to Ppeliminary Proof. The preliminary evidence of the

combination which will justify the jury in taking into consideration, as affecting

a codefendant, the acts and declarations of a conspirator, need not be conclusive

on the question of the conspiracy. All that can be required is that in the opinion

of the court it shall show prima facie that the conspiracy existed.^ It is suf-

ficient, according to some cases, if the whole of the evidence introduced on the

trial taken together shows that such conspiracy actually existed,*' while other

authorities distinctly hold that there must be sufficient proof aliunde to establish

prima facie the fact of a conspiracy.** And it is undoubtedly true, as was said

Keg. V. Brittain, 3 Cox C. C. 76.

87. California.— People v. Majors, 65 Cal.

138, 3 Pac. 597, 52 Am. Eep. 295.

Indiama.— Moore v. Shields, 121 Ind. 267,
23 N. E. 89.

Iowa.— State v. Mcintosh, 109 Iowa 209, 80
N. W. 349.

Kansas.— Sta,te v. Miller, 35 Kan. 328, 10

Pao. 865.
Massachusetts.— Com. v. Rogers, 181 Mass.

184, 63 N. E. 421.

Michigan.— People v. Arnold, 46 Mich. 268,

9 N. W. 406.

iVeM! York.— Miller v. Barber, 66 N. Y. 558.

Virginia.— Jones v. Com., 31 Gratt. (Va.)

836.

Wyoming.— Haines v. Territory, 3 Wyo.
167, 13 Pac. 8.

Motion to strike out.—The opening of the
case by the prosecution and any further ex-

planations that may be called for will gener-

ally enable the judge to exercise his discretion

in such manner as, while not shutting out
proper evidence, shall at the same time pro-

tect the accused from being prejudiced by tes-

timony which in the end shall prove irrelevant,

or not legally competent to charge the party

on trial, and wherever facts are proved which
depend upon other facts to give them a bear-

ing upon the guilt of the accused, if such other

facta are not put in he has his remedy by
motion to strike out the evidence. People v.

Saunders, 25 Mich. 119, per Cooley, J.

88. Colorado.— Solander v. People, 2 Colo.

48.

Massachusetts.— Dole v. Wooldredge, 142

Mass. 161, 7 N. E. 832; Com. v. Waterman,
122 Mass. 43 ; Com. v. Crovminshield, 10 Pick.

(Mass.) 497.

Nehraska.— Brovm v. Winterstein, 21 Nebr.

113, 31 N. W. 246.

New Hampshire.— Page v. Parker, 43 N. H.
363, 80 Am. Dec. 172.

North Carolina.— State v. Anderson, 92

N. C. 732.

Ohio.— Coins v. State, 46 Ohio St. 457, 21

N. E. 476; Eouts v. State, 7 Ohio St. 471.

Pennsylvania.— Com. v. O'Brien, 140 Pa.

St. 555, 21 Atl. 385; Com. v. Zuem, 16 Pa.

Super. Ct. 588; Donnelly v. Com., 6 Wkly.
Notes Cas. (Pa.) 104.

Vermont.— Sta,te v. Thibeau, 30 Vt. 100;

Windover v. Robbins, 2 Tyler (Vt.) 1.

A diyision of the proceeds of the fraud has
been held sufficient in a civil case. Kimmell
V. Geeting, 2 Grant (Pa.) 125.

89. California.— People v. Daniels, 105 Cal.

262, 38 Pac. 720.

Illinois.— Spies v. People, 122 111. 1, 12
N. E. 865, 17 N. E. 898, 3 Am. St. Rep. 320,

where it was held that the conspiracy between
the defendants may be proved by their indi-

vidual acts.

Kansas.— State v. Winner, 17 Kan. 298, per
Valentine, J.

United States.— U. S. v. Wilson, 60 Fed.

890, 898, where it was said that "any joint

action upon a material point or a collection

of independent but co-operating acts, ty per-

sons closely associated with each other, is

sufficient to enable the jury to infer the con-

currence of sentiment."
Canada.— Reg. v. Connolly, 25 Ont. 151.

90. Com. V. Waterman, 122 Mass. 43;
People V. Arnold, 46 Mich. 268, 9 N. W. 406

;

Hamilton v. Smith, 39 Mich. 222; People v.

Saunders, 25 Mich. 119; Cuyler v. Cartney,
40 N. Y. 221.

Acts occurring after conspiracy formed.

—

In no case can acts occurring after the con-

spiracy is formed be referred to to prove the ex-

istence of the conspiracy. People v. Brickner,
15 N. Y. Suppl. 528 [citing People v. Squire,

6 N. Y. Cram. 475; People v. Kerr, 6 N. Y.
Grim. 406]. So where several were on trial

for conspiring to defraud the government out
of internal revenue taxes and one defendant
testified that he gave money gained from the
conspiracy to another at the end of every week
for delivery to the defendant, the subsequent
declarations of the one to whom the money was
given before the one from whom he received it

as to his disposition of such money, are ad-
missible as a part of the res gestce but not
for the purpose of showing the fact of the
conspiracy or connecting defendant therewith,
and should be disregarded by the jury unless
defendant's connection with the combination
is shown by independent evidence. U. S. v.

McKee, 3 Dill. (U. S.) 546, 28 Fed. Cas. No.
15,685, 3 Centr. L. J. 100, 22 Pittsb. Leg. J.
(Pa.) 107.

Proposal of the same crime to another.

—

Where it was charged that the defendant in
order to commit the fraud impersonated a
confederate by wearing his clothes, it was

[VI. B. 4. ej
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in a recent case, that " if an act or declaration is of such a character as to tend to

establish the existence of the conspiracy, then it should not be excluded merely
because it is also of such a character as to bind all the conspirators by its conse-
quences in the event of the establishment of the conspiracy." '* But such acts

and declarations cannot be used to show the conspiracy without other indepen-
dent evidence.*^

5. Testimony of Co-Conspirators='' A co-conspirator is an accomplice and
although uncorroborated ^ is always a competent witness.'' The fact that he is

an accomplice operates, not against the admissibility of his testimony, but only
against its credibility.'^

6. Overt Acts. Although in the absence of statutory changes it is not neces-

sary for the purpose of rendering a person criminally liable to prove that any
overt acts were done in pursuance of the conspiracy, the common-law offense

being complete when the combination was formed and the agreement entered
into,'' such acts may nevertheless be shown since from them an inference may be
drawn as to the object of the conspiracy.'^ It sometimes occurs that a conspiracy

can be proved in no other way." If, however, overt acts are specified in the indict-

ment, the proof must be confined to the acts so specified.*

7. Collateral Facts With Which Party Connected. Where the guilt of a party
depends upon the intent, purpose, or design with which an act is done, or upon
his guilty knowledge thereof, collateral facts in which he bore a principal part

may be examined into for the purpose of establishing such guilty intent, design,

purpose, or knowledge. It is sufficient that such collateral facts have some con-

nection with each other as a part of the same plan or as induced by the same

held proper to show that the defendant pro-

posed the scheme to a person not named in

the information. People v. Arnold, 46 Mich.

268, 9 N. W. 406.

91. Irvine, C, in Parley v. Peebles, 50

Nebr. 723, 7 N. W. 231. See also to the same
effect Reg. v. Blake, 6 Q. B. 126, 8 Jur. 145,

666, 13 L. J. M. C. 131, 51 E. C. L. 126, per

Williams, J.; Ford v. Elliott, 4 Exch. 78, 18

L. J. Exeh. 447; Reg. v. Connolly, 25 Ont.

151, per Ferguson, J.

92. People v. Parker, 67 Mich. 222, 34

N. W. 720, 11 Am. St. Rep. 578.

93. As to testimony of co-conspirators

generally see Criminal Law.
94. U. S. V. McKee, 3 Dill. (U. S.) 546,

28 Fed. Cas. No. 15,685, 3 Centr. L. J. 100,

22 Pittsb. Leg. J. (Pa.) 107.

95. Massachusetts.—iBcan v. Bean, 12

Mass. 20.

'New York.—-Moore v. Tracy, 7 Wend.
(N. Y.) 229.

Texas.— Cohea v. State, 11 Tex. App. 153.

United States.— U. S. v. Sacia, 2 Fed. 754.

Canada.— Reg. v. Fellowes, 19 U. C. Q. B.

48.

A plea of guilty by a co-conspirator on trial

is not equivalent to a conviction as rendering

him incompetent to testify. U. S. v. Wilson,

60 Fed. 890.

96. See infra, VI, C, 2.

97. Thompson v. State, 106 Ala. 67, 17 So.

512; State v. Ripley, 31 Me. 386.

98. Illinois.— Ochs v. People, 25 111. App.
379 [affvrmed in 124 111. 399, 16 N. E. 662].

Maine.— State v. Mayberry, 48 Me. 218;

State V. Murray, 15 Me. 100 (where it was

[VI. B, 4, c]

said that in conspiracy as in treason the
overt acts are laid merely as evidence of the
principal charge).

Massaohusetts.— Com. v. Meserve, 154
Mass. 64, 27 N. E. 997. See also Com. v.

Tibbetts, 2 Mass. 536.

New York.— People v. Buckner, 15 N. Y.

Suppl. 528, 8 N. Y. Crim. 217.

Texas.— Bailey v. State, (Tex. Crim. 1900)
59 S. W. 900.

United States.— U. S. v. Cole, 5 McLean
(U. S.) 513, 25 Fed. Cas. No. 14,832.

England.— Reg. v. Whitehouse, 6 Cox C. C
38; Reg. V. Esdaile, 1 F. & F. 213. See also

Rex V. Roberts, 1 Campb. 399, 2 Leach C. C.

987 note.

See 10 Cent. Dig. tit. "Conspiracy," § 104;
and supra, VI, B, 4.

Acts beyond jurisdiction.— The circum-
stances by which the conspiracy can be es-

tablished vary according to the objects to be
accomplished, and the field of operations of

the conspirators may extend over several

states as the necessities of tho conspirators

require. Therefore the fact that the act was
performed outside of the state in the course

of the conspiracy does not aflfect the proof of

it. Bloomer v. State, 48 Md. 521. See also

State V. Soper, (Iowa 1902) 91 N. W. 774
(acts done in another county) ; Eex v. Bowen
[cited in Rex v. Brisac, 4 East 164, 7 Rev.

Rep. 551] ; Reg. v. Connolly, 25 Ont. 151.

99. Bailey v. State, (Tex. Crim. 1900) 59

S. W. 900.

1. Reg. V. Steel, C. & M. 337, 2 Moody C. C.

246, 41 E. C. L. 187; Eex V. Hamilton, 7

C. & P. 448, 32 E. C. L. 701.
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motive, and it is immaterial that they show the commission of other crimes.'

The evidence in a conspiracy is wider than perhaps in any other case. Taken by
themselves, the acts of a conspiracy are rarely of an unequivocally guilty charac-

ter, and they can only be properly estimated when connected with all the 8ur-

rounding circumstances.'

C. Weig-ht and Sufficiency— 1. In General. Although the fraudulent and
corrupt combination, the common design, is the essential element, it is not neces-

sary to prove that defendants came together and actually agreed in terms to

have this common design and to pursue it by common means and so carry it into

execution. Such proof can seldom be made and therefore is not required. It is

sufficient to justify the jury in finding a conspiracy if it is shown that the per-

sons charged with conspiring pursued by their acts the same object, often by the

same means, one performing one part of an act and the other another part of the

same act, so as to complete it, with a view to the attainment of the object which
they were pursuing.*

2. Connecticut.— State v. Glidden, 55 Conn.
46, 8 Atl. 890, 3 Am. St. Rep. 23; Luckey v.

Roberts, 25 Conn. 486.

Indiana,— Card -c. State, 109 Ind. 415, 9

N. E. 591.

Iowa.— State v. Mcintosh, 109 Iowa 209,

80 N. W. 349; State v. Lewis, 96 Iowa 286,

65 N. W. 295.

Massachusetts.— Com. v. Eastman, 1 Cush.
(Mass.) 189, 48 Am. Dee. 596.

Michigan.— People v. Saunders, 25 Mich.
119.

Iflew York.— People v. Peckens, 153 N. Y.
576, 47 N. E. 883.

Ohio.— State v. Jacobs, 10 Ohio S. & C. Fl.

Dec. 252, 7 Ohio N. P. 261.

Pennsylvania.— Respublica v. Heviee, 2

Yeatea (Pa.) 114; Com. v. Spencer, 6 Pa.
Super. Ct. 256.

tfnited States.— Bottomley v. U. S., 1 Story
(U. S.) 135, 3 Fed. Cas. No. 1,688.

England.—-Reg. v. Stenson, 12 Cox C. C.

Ill, 25 L. T. R«p. N. S. 666; Rex v. Levy, 2

Stark, 458, 3 E. C. L. 488.

See 10 Cent. Dig. tit. " Conspiracy," § 101.

Evidence limited by bill of particulars.

—

A bill of particulars in a criminal case limits

and makes specific the charge to be proved

and narrows the evidence to the specifica-

tions. So where the charge is a conspiracy

to defraud a, county by rendering false bills

in connection with a certain public building

and the bill of particulars limits the acts to

such improvement it is not permissible to

show bills rendered and acts done in connec-

tion with other improvements, especially

where such evidence was not necessary to

show conspiracy as to the building named.

McDonald v. People, 126 111. 150, 18 N. E.

817, 9 Am. St. Rep. 547 [distinguishing Ochs

V. People, 124 111. 399, 16 N. E. 662]. To the

same efifect see Reg. v. Esdaile, 1 F. & F. 213.

To prove a conspiracy to commit a particu-

lar fraud, it may be shown that the same

conspirators perpetrated similar frauds on

third persons about the same time or in exe-

cution of the same plan.

Connecticut.— Luckey v. Roberts, 25 Conn.

486; Gardner v. Preston, 2 Day (Conn.) 205,
2 Am. Dec. 91.

Indiana.— Card v. State, 109 Ind. 415, 9
N. E. 591.

Iowa.— State v. Soper, (Iowa 1902) 91
N. W. 774; State v. Mcintosh, 109 Iowa 209,

80 N. W. 349.

Massachusetts.— Com. v. Eastman, 1 Cush.
(Mass.) 189, 48 Am. Dec. 596.

New York.— People v. Peckens, 153 N. Y.
576, 47 N. E. 883; Brackett v. Griswold, 14
N. Y. St. 449; People v. Sleeker, 2 Wheel.
Crim. (N. Y.) 256; In re Hitchcock, 6 City
Hall Rec. (N. Y.) 43.

Pennsylvania.— Com. v. Spencer, 6 Pa. Su-
per. Ct. 256.

England.— Rex v. Roberts, 1 Campb. 399,

2 Leach C. C. 987 note.

See 10 Cent. Dig. tit. " Conspiracy," § 101.

3. Eoscoe Crim. Ev. 88 [approved in People
V. Saunders, 25 Mich. 119].

4. Coleridge, J., in Reg. v. Murphy, 8

C. & P. 297, 34 E. C. L. 744. This language
has been quoted with approval by text-book
writers and judges. See 3 Greenleaf Ev.

§ 93 ; 2 Wharton Crim. L. § 1398 ; and the fol-

lowing cases:

California.— People v. Bentley, 75 Cal. 407,

17 Pac. 436.

Illinois.— Ochs v. People, 124 111. 399, 16

N. E. 662; O'Donnell v. People, 41 111. App.
23.

Indiana.— Musser v. State, 157 Ind. 423,

61 N. E. 1.

Nebraska.—Farley v. Peebles, 50 Nebr. 723,
70 N. W. 231.

Pennsylvania.— Com. v. Ridgway, 2 Ashm.
(Pa.) 247.

Texas.— Mason v. State, 31 Tex. Crim. 306,

20 S. W. 564; Smith v. State, 21 Tex. App.
107, 17 S. W. 552.

United States.— Reillcy v. U. S., 106 Fed.
896, 46 C. C. A. 25; U. S. v. Sacia, 2 Fed.
754; In re Mussel Slough Case, 6 Sawy. (U. S.)

612, 5 Fed. 680; U. S. v. Hutchins, 26 Fed.

Cas. No. 15,430, 1 Cine. L. Bui. 371.

England.— Mulcahy v. Reg., L. R. 3 H. L.

306 ; Reg. v. Brown, 7 Cox C. C. 442.

[VI. C, 1]
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2. Testimony of Co-Conspirators, Although the testimony of a co-conspiratcr

is always admissible, it must be scrutinized with care. Although this is not a

positive rule of law, yet juries are generally cautioned that there ought not to he
a conviction on such testimony without corroboration;^ and the corroboratioa

must come from other evidence in the case aside from the testimony of other

co-conspirators.' The weight to be attached to such evidence is for the jury
alone who must consider it in view of the other evidence and reach their con-

clusion upon a view of the whole case.'''

3. Reasonable Doubt— a. In Criminal Cases. Where a conviction of the

crime of conspiracy is sought as in other criminal cases the jury must acquit if

upon any reasonable hypothesis they can reconcile the evidence with defendant's

innocence. And as in prosecutions for other crimes it is sufficient to sustain a

conviction, if upon consideration of all the evidence the jury are satisfied beyond
a reasonable doubt of defendant's guilt.^

Canada.— Reg. v. Connolly, 25 Ont. 151;

E«g. V. Fellowes, 19 U. C. Q. B. 48.
.

See 10 Cent. Dig. tit. " Conspiracy," § 105.

Evidence held sufScient.— The evidence
was held sufficient to justify a finding of

conspiracy in the following cases:

Connecticut.— State v. Thompson, 69 Conn.
720, 38 Atl. 868.

Illinois.— Ochs v. People, 124 111. 399, 16

N. E. 662; O'Donnell v. People, 41 111. App.
23.

Iowa.— Work v. McCoy, 87 Iowa 217, 54
N. W. 140; State v. Sterling, 34 Iowa 443.

Massachusetts.— Com. v. Rogers, 181 Mass.
184, 63 N. E. 421; Com. v. Smith, 163 Mass.
411, 40 N. E. 189; Com. v. Warren, 6 Mass.
74.

Michigan.— People v. Petheram, 64 Mich.
252, 31 N. W. 188.

New York.— People v. Goslin, 171 N. Y.

627, 63 N. E. 1120 [affirming 67 N. Y. App.
Div. 16, 73 N. Y. Suppl. 520] ; People v. Hall,

51 N. Y. App. Div. 57, 64 N. Y. Suppl. 433,

15 N. Y. Crim. 29; People v. Mosher, 1 Wheel.
Crim. (N. Y.) 246; In re Heath, 2 City Hall
Rec. (N. Y.) 54; In re Malone, 2 City Hall

Ree. (N. Y.) 22.

North Carolina.— State v. Powell, 121

N. C. 635, 28 S. E. 525.

Pennsylvania.— Com. v. Spink, 137 Pa. St.

255, 20 Atl. 680 ; Weil v. Cohn, 4 Pa. Super.

Ct. 443.

Wisconsin.— Patnode v. Westenhaver, 114

Wis. 460, 90 N. W. 467.

England.— Reg. v. Whitehouse, 6 Cox C. C.

38 ; Reg. v. Timothy, 1 F. & F. 39.

Evidence held insufficient.— The evidence

was held insufficient to sustain a finding of

conspiracy in the following cases:

Arizona.—Territory i>. Turner, (Ariz. 1894)

37 Pac. 368.

Illinois.— People v. Jacobs, 72 111. App.
286.

Kansas.— State v. Dreany, 65 Kan. 292, 69

Pac. 182.

Minnesota.— Benton v. Minneapolis Tailor-

ing, etc., Co., 73 Minn. 498, 76 N. W. 265.

Missouri.— State v. May, 142 Mo. 135, 43

S. W. 637.

New York.— People v. Chandler, 54 N. Y.

[VI, C, 2]

App. Div. Ill, 66 N. Y. Suppl. 391, 15 N. Y.
Crim. 165; Brackett v. Griswold, 59 Hun
(N. Y.) 617, 13 N. Y. Suppl. 192, 35 N. Y.
St. 875; People v. Keys, 1 Wheel. Crim.
(N. Y.) 275.

South Carolina.—State v. Simons, 4 Strobh.

(S. C.) 266.

Texas.— Loggins v. State, 8 Tex. App. 434

;

Porter v. Martyn, (Tex. Civ. App. 1895) 32

8. W. 731.

Wisconsin.— Horton v. Lee, 106 Wis. 439,

82 N. W. 360.

United States.— Drake v. Stewart, 76 Fed.

140, 22 C. C. A. 104; U. S. v. Newton, 52 Fed.

275; U. S. V. Cole, 5 McLean (U. S.) 513, 25
Fed. Cas. No. 14,832.

England.— Reg. v. Boulton, 12 Cox C. C.

87; Reg. v. Read, 6 Cox 0. C. 134; Reg. v.

Whitehouse, 6 Cox C. C. 38; Reg. v. Barry,

4 F. & F. 389.

5. People V. Kerr, 6 N. Y. Crim. 406, 6

N. y. Suppl. 674; Cohea v. State, 11 Tex.

App. 153 ; U. S. V. Logan, 45 Fed. 872.

6. U. S. V. Logan, 45 Fed. 872.

7. Com. V. Rogers, 181 Mass. 184, 63 N. E.

421; U. S. V. Lancaster, 44 Fed. 885, 896, 10

L. R. A. 333 ; Reg. v. Fellowes, 19 U. C. Q. B.

48.

In U. S. v. Sacia, 2 Fed. 754, 758, the jury

were charged upon this point as follows:

"You are to test its truth by inquiring into

the probable motive which prompted it. You
are to look into the testimony of other wit-

nesses for corroborating facts. Where it is

supported in material respects you are bound
to credit it, but where it is unsupported you
are not to rely upon it, unless, after the

exercise of extreme caution, it produces in

your minds the most positive conviction of

its truth."

8. Thompson v. State, 106 Ala. 67, 17 So.

512; People V. Goslin, 171 N. Y. 627, 63 N. E.

1120 [affirming 67 N. Y. App. Div. 16, 73

N. Y. Suppl. 520] ; State v. Bingham, 42

W. Va. 234, 24 S. E. 883 ; Davis v. U. S., 107

Fed. 753, 46 C. C. A. 619; Reilley v. U. S.,

106 Fed. 896, 46 C. C. A. 25; U. S. v. New
ton, 52 Fed. 275; U. S. v. Lancaster, 44 Fed.

885, 896, 10 L. R. A. 333 ; U. S. v. Babcock,

3 Dill. (U. S.) 581, 24 Fed. Cas. No. 14,487,
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b. In Civil Cases. The doctrine of reasonable doubt has no place, however,
in a civil suit for damages, where it is sufficient if the evidence is full, clear, and
satisfactory,' and the conspiracy established by a preponderance of the evidence.'"

VII. TRIAL.

A. In Criminal Prosecutions— I. Venue and Jurisdiction. The venue in

an indictment for conspiracy may be laid in the county in which the agreement
was entered into, or in any county in which any overt act was done by any of the

conspirators in futherance of the common design." If the conspiracy is entered

into within the jurisdiction of the court, the parties thereto are triable in that

jurisdiction, notwithstanding the offense was to be committed without the juris-
' diction ;

^ and if a conspiracy is formed without the jurisdiction, an overt act

committed by one of the conspirators within the jurisdiction is evidence of the

crime within the jurisdiction where the overt act is committed.'^

2. Severance as to Joint Defendants. While there is one decision that defend-

ants jointly indicted for a conspiracy cannot be awarded separate trials," the

weight of authority is to the effect that prosecutions for conspiracy are proper
cases for severance as to the parties defendant.'^ Unless it is so provided by
statute,'* separate trials are not a matter of right, but the court is vested with

3 Centr. L. J. 143, 1 Cine. L. Bui. 52; U. S.

V. Cole, 5 McLean (U. S.) 513, 25 Fed. Cas.
No. 14,832; In re Mussel Slough Case, 6
Sawy. (U. S.) 612, 5 Fed. 680; U. S. v.

Noblom, 27 Fed. Cas. No. 15,896; U. S. v.

Hutchins, 26 Fed. Cas. No. 15,430, 1 Cine.

L. Bui. 371.

As to reasonable doubt generally see Crim-
inal Law.

9. Biever v. Herr, 1 Pearson (Pa.) 510.

10. Martin v. Leslie, 93 111. App. 44.

11. People V. Mather, 4 Wend. (N. Y.)

229, 21 Am. Dec. 122; Hazen v. Com., 23 Pa.
St. 355; Com. v. Taek, 1 Brewst. (Pa.) 511;
Eex V. Bowen [cited in Reg. v. Brisae, 4 East
164, 171, 7 Rev. Rep. 551]; Reg. v. Connolly,
25 Ont. 151. Compare Reg. v. Best, 1 Salk.

174.

In a prosecution in the federal courts for

a conspiracy the defendants may be tried in

any district where the overt acts were com-
mitted. U. S. V. Rindskopf, 6 Biss. (U. S.)

259, 27 Fed. Cas. No. 16,165, 8 Chic. Leg. N.

9, 21 Int. Rev. Ree. 326, 1 N. Y. Wkly. Dig.

223.

If a conspiracy be formed at sea, the venue
may be laid in any county in which an overt

act was committed by one of the conspirators

on land. People v. Mather, 4 Wend. (N. Y.)

229, 21 Am. Dec. 122; Rex v. Brisae, 4 East
164, 7 Rev. Rep. 551.

12. Com. V. Corlies, 8 Phila. (Pa.) 450.

If the conspiracy was entered into in one

state and one or more overt acts perpetrated

there, the courts of that state have jurisdic-

tion, although the act which was the subject

of the conspiracy was performed in another

state. Eco p. Rogers, 10 Tex. App. 655, 88
Am. Rep. 654. And see Thompson v. State,

106 Ala. 67, 17 So. 512.

13. Reg. V. Kohn, 4 F. & F. 68.

14. Com. V. Manson, 2 Ashm. (Pa.) 31.

Severance as to joint defendants see, gen-

erally, Teial.
15. California.— People v. Richards, 67

Cal. 412, 7 Pac. 828, 56 Am. Rep. 716.

Tennessee.— Watson v. State, 16 Lea
(Tenn.) 604.

Texas.— Willey v. State, 22 Tex. App. 408,

3 S. W. 370.

Wisconsin.— Casper v. State, 47 Wis. 535,

2 N. W. 1117.

England.— Reg. v. Kenrick, 5 Q. B. 49,

Dav. & M. 208, 7 Jur. 848, 12 L. J. M. C.

135, 48 E. C. L. 49; Rex v. Cooke, 5 B. .& C.

538, 7 D. & R. 673, 11 E. C. L. 574; Rex v.

Scott, 3 Burr. 1262, 1 W. Bl. 350; Reg. v.

Ahearne, 6 Cox C. C. 6; Rex v. Niocolls, 13

East 412, 2 Str. 1227; Rex v. Thode, 3 Keb.
Ill, 117, 1 Vent. 234; Eex v. Kinnersley, 1

Str. 193.

Death of one before trial.— In People v.

Olcott, 2 Johns. Cas. (N. Y.) 301, 1 Am. Dec.
168 note, it was held that where three per-

sons were engaged in a conspiracy and one
of them died before trial and another was
acquitted, the survivor might be tried and
convicted. According to Reg. v. Kenrick, 5

Q. B. 49, Dav. & M. 208, 7 Jur. 848, 12 L. J.

M. C. 135, 48 E. C. L. 49, where one defend-
ant in conspiracy dies between the indictment
and trial, it is no ground of a venire de novo
for a mistrial, if the trial proceeds against
both, no suggestion of the death being en-

tered on the record.

Where several are indicted for a conspiracy
and one only appears, if he moves to be tried
separately he may be tried alone. State v.

Buchanan, 5 Harr. & J. (Md.) 500 note.

16. Davis V. People, 22 Colo. 1, 43 Pae.
122; Willey v. State, 22 Tex. App. 408, 3
S. W. 570.

Change of venue as to part of defendants.— Under Wis. Rev. Stat., §§ 4680, 4685, where

[VII, A, 2]



688 [8 Cye.J CONSPIRACY

judicial discretion, and its exercise thereof is not the subject of revision except
for abuse."

3. Instructions— a. In General. The general rules requiring the trial court

to instruct the jury as to the effect of the evidence and the principles of law
applicable to the facts thereby disclosed govern the trial of an indictment or
information for conspiracy.'^

b. As to Intent. An instruction that the jury must find that defendants
sought to accomplish their purpose by "false and fraudulent pretenses and
representations," sufficiently charges the necessity of the jury finding an intent

to defraud.^'

e. As to Refusal to Testify. It is error for the court to decline to instruct

that the refusal of the alleged conspirators to testify when placed on the witness

stand should not be considered by the jury in determining the question of guilt

or innocence, and that the jury should not presume therefrom that the testimony
if given would be against defendants.^"

d. As to Reasonable Doubt. The jury should be instructed as to the docti-ine

of reasonable doubt, upon the question of guilt on the whole case, some element
of the crime, or some entire matter of defense,^' and not with respect to belief as

to particular facts.^

4. Questions For Jury. In trials for conspiracy in accordance with the usual

rule that all questions of fact are to be left to the jury, the question of knowl
edge or intent when essential to the offense is for the jury.^* So also whether

the venue is changed for some of the defend-
ants only, separate trials must be had. Cas-
per V. State, 47 Wis. 535, 2 N. W. 1117.

17. Johnson v. People, 22 111. 314; State
V. Davis, 13 Mont. 384, 34 Pac. 182; Jones v.

Com., 31 Gratt. (Va.) 836.

Prejudicial refusal.—When a defendant has
been denied the benefit of testimony by rea-

son of the refusal to grant a severance, if it

can be seen that probable injustice has been
done him, a new trial will be granted. Wat-
son V. State, 16 Lea (Tenn.) 604.

Where a severance is not sought to obtain
the evidence of a codefendant, the court may
direct the applicant to be tried first. Bailey
V. State, (Tex. Crim. 1900) 59 S. W. 900.

18. State V. Ormiston, 66 Iowa 143, 23
N. W. 370; Crump's Case, 84 Va. 927, 6 S. E.

620, 10 Am. St. Eep. 895. See also Lusk v.

State, 64 Miss. 845, 2 So. 256.

Discrimination as to defendants.— Where
the charge in reference to statements of one
of the conspirators is fair and correct in prin-

ciple, but by an oversight is in some parts
applied by the judge to one of the defendants
only, and no notice of the omission to ex-

pressly apply the same instruction to another
defendant is taken at the time, the latter will

not be heard to complain. People v. Saunders,
25 Mich. 119.

Remarks of judge on weight of evidence.

—

In Com. V. Zuern, 16 Pa. Super. Ct. 588, the
fact that the judge had given the jury cer-

tain instructions as to the weight of the evi-

dence was held not reversible error, in view
of the fact that the defendant had offered no
evidence, and especially as the jury were told

that they must decide as to the credibility

of the witnesses.

[vn. A, 2]

19. State v. Grant, 86 Iowa 216, 53 N. W.
120.

20. People v. Irwin, 77 Cal. 494, 20 Pac.
56, where it was held that the court also
erred in refusing to instruct the jury that
the refusal of the alleged conspirators, who
had been placed on the witness-stand and de-
clined to testify, should not be considered by
the jury in determining the question of guilt
or innocence, and that the jury should not
presume from such refusal to testify that the
testimony if given would be against the de-

fendant.

31. Oohs V. People, 124 111. 399, 16 N. E.
662.

SuflSciency.— In State v. Grant, 86 Iowa
216, 53 N. W. 120, an instruction that if

from the evidence the jury were " satisfied be-
yond a reasonable doubt, and believed as
reasonable men " that the defendants were
working together with a common object, they
should find that the conspiracy was estab-
lished was held not to be prejudicial to the
defendants.

22. Ochs V. People, 124 111. 399, 16 N. E.
062, where it was held that a request to
charge the jury as to reasonable doubt on a
conflict of testimony as to the time when
the offense was committed was properly re-

fused.

23. People v. Dyer, 79 Mich. 480, 44 N. W.
937; People v. Petheram, 64 Mich. 252, 31
N. W. 188; People v. Flack, 125 N. Y. 324,
26 N. B. 267, 11 L. R. A. 807, 34 N. Y. St.
722 [reversing 57 Hun (N. Y.) 83, 10 N. Y.
Suppl. 475, 32 N. Y. St. 215]; U. S. v.

Noblom, 27 Fed. Cas. No. 15,896.

Defendant's knowledge of the falsity of a
claim by which it is intended to defraud the
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alleged pretenses by which an attempt was made to defraud certain citizens and
" the public generally," in pursuance of a conspiracy, were of such a character

as to impose upon citizens of the community is a question of fact for the jnry.^

In deciding whether the facts are sufficient to sustain a finding of conspiracy, the

jury may consider the credibility of the witness.^

5. Verdict— a. In General. In a trial for conspiracy the verdict must answer
to the substance of the charge and not leave the truth or falsity of the accusation

uncertain.^ Where by statute,*' providing that a conviction for a statutory

offense need only state the offense in the words of the statute, a conviction con-

taining such a statement is sufficient without setting out the particular acts con-

stituting the offense.**

b. On Indictment in Several Counts. A good verdict and judgment on one
count of the indictment is not affected by a defective verdict or judgment on
another.**

c. Acquittal or Nolle Prosequi as to One or More Defendants. It is not
necessary that all the defendants charged with conspiracy be shown to be guilty.

It will be sufficient if the guilt of at least two is shown ;^ and on an indictment
of two persons and others unknown for a conspiracy, the acquittal of one does
not affect the plea of guilty of the other.^* So where one of three persons
charged with conspiracy dies before the trial and one is guilty, the third may,
notwithstanding this fact, be tried and convicted.** It has also been held that the

fact that one of the conspirators has not been indicted in order that he may be a
witness for the prosecution and that the prosecuting officer as he is authorized to

do procures a dismissal on his own motion of the indictment as to two others does
not bar a conviction of the remaining conspirator ;

^ but inasmuch as two persons

are necessary to a conspiracy, if two are tried and one is acquitted,** the other

United States is for the jury. U. S. v.

H'oblom, 27 Fed. Cas. No. 15,896.

34. McKee v. State, 111 Ind. 378, 12 N. E.

510; Miller v. State, 79 Ind. 198.

25. Com. V. Zuern, 16 Pa. Super. Ct. 588;
Com. V. Tack, 1 Brewst. (Pa.) 511. Where
one is indicted for conspiring with G and
other persona to the jurors unknown, and is

tried separately, it is not necessary for the
jury to be satisfied that defendant and G con-

spired, or that there should be sufficient tes-

timony to convict any other person of that
crime, if on trial. The jury may convict de-

fendant if they believe that he conspired with
any person, whether named in the indictment
or not, although there may not be sufficient

evidence before them to convict such person.

Duprey's Case, 4 City Hall Rec. (N. Y.) 121.

26. The jury should either fliid a special

verdict stating the facts at large and leave
the law to the court, or by a general verdict

affirm or negative the charge. People v. 01-

cott, 2 Johns. Cas. (N. Y.) 301, 1 Am. Dec.

168, where it was held that a, verdict in a
prosecution for conspiracy to defraud that

there was an agreement between a co-con-

spirator and the defendant to obtain money
from a third person, but with intent to re-

turn it again, is insufficient to support a con-

viction.

27. 2 & 3 Vict. c. 71, § 48.

28. In re Perham, 5 H. & N. 30, 5 Jur.

N. S. 1221, 29 L. J. M. C. 33, 1 L. T. Kep.

K. S. 106, an indictment under 6 Greo. IV,

§ 129, for unlawfully endeavoring to cause

[44]

any workman to depart from his hiring by
" threats or intimidation," etc., wherein the
conviction did not state the nature of the

threats, the threats charged, or that they
were made to any particular person.

29. Latham v. Reg., 5 B. & S. 635, 9 Cox
C. C. 516, 10 Jur. N. S. 1145, 33 L. J. M. C.

197, 10 L. T. Rep. N. S. 571, 12 Wkly. Rep.
908, 117 E. C. L. 635. And see Com. v.

Doughty, 139 Pa. St. 383, 21 Atl. 228, hold-

ing that on the trial of an indictment con-

taining several counts it is not reversible er-

ror to omit " to instruct the jury to find on
each count of the indictment separately, or
generally," when there is nothing in the rec-

ord to show that the court was asked for

such instruction.

30. State v. Adams, Houst. Crim. Cas.
(Del.) 361.

31. Com. V. Edwards, 135 Pa. St. 474, 26
Wkly. Notes Cas. (Pa.) 242, 19 Atl. 1061;
U. S. V. Hamilton, 26 Fed. Cas. No. 15,288,

8 Chic. Leg. N. 211, 1 Cine. L. Bui. 27, 22
Int. Rev. Rec. 106.

32. People v. Oleott, 2 Johns. Cas. (N. Y.)

301, 1 Am. Dec. 168.

33. Bradshaw v. Territory, 3 Wash. Terr.

265, 14 Pac. 594.

34. State v. Tom, 13 N. C. 569; U. S. v.

Morris, 26 Fed. Cas. No. 15,812, 1 Bait. L.

Trans. 117; U. S. v. Hamilton, 26 Fed. Cas.

No. 15,288, 11 Chic. Leg. N. 211, 8 Cine. L.

Bui. 27, 22 Int. Rev. Rec. 106 ; Reg. v. Cooke,

5 B. & C. 538, 7 D. & R. 673, 11 E. C. L.

574; Reg. v. Burch, 4 F. & F. 407; Rex v.
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must also be acquitted ; and the same is the case where a nolle prosequi is

entered as to one.^^

6. Judgment— a. On Indictment in Several Counts. In prosecutions for con-

spiracy, on a general verdict of guilty upon an indictment containing several

counts for the same offense, judgment may be entered on any sufficient courit.^

b. On Separate Trial. In England there are cases to the effect that where
one tried separately for conspiracy is convicted, judgment may be passed on him,
although the others who have appeared and pleaded have not been tried.*' In
this country, however, it has been held that, although this practice may be proper
where one alone is indicted for a conspiracy with others unknown, or when he is

indicted with others who cannot be taken or brought to trial, yet where sev-

eral are prosecuted together, taken, and may be brought to trial for conspiracy,

and upon severance one only has been tried and found guilty, there is impro-
priety in proceeding to judgment against him before the trial of his codefendants,

and the judgment should be suspended until the number necessary to the crime
are convicted ; those found guilty being meanwhile held in custody or under
recognizance.^

7. New Trial and Arrest of Judgment— a. In General. Where all of several

defendants in an indictment for conspiracy are found guilty, if one of them show
himself entitled to a new trial on grounds not affecting the others, a new trial

will nevertheless be granted to all.'' It has been held, however, that where
two persons are indicted jointly for a conspiracy, both defendants having been
found guilty, if one of them applies for a new trial, which is overruled and he
obtains a writ of error, and the other does not apply for a new trial and there is

a judgment against him, the judgment may be reversed as to the one who appeals

without reversing the judgment against the other who did not apply for a new
trial.^

b. Presence of All Defendants on Motion. The presence in court of all the

defendants convicted on an indictment for conspiracy is necessary in order to

move for a new trial in behalf of any of them.*^ But it seems that a motion in

arrest of judgment will be entertained at the instance of one of several found
guilty, although the others are not in court and may have actually escaped from
custody.^

8. Sentence and Punishment— a. Where Punishment Is Not Prescribed. If no

Thode, 3 Keb. Ill, 117, 1 Vent. 234; Reg. v. No evidence against one.— Where defend-
Manning, 51 L. T. Rep. N. S. 121. ants have been jointly indicted and convicted

So if more than three are tried and all but of conspiracy and an appeal is taken, if there
one acquitted the other is also entitled to be no evidence against one the judgment must
acquittal. State v. Buchanan, 5 Harr. & J. be reversed as to all. Isaacs v. State, 48
(Md.) 500 note; Reg. v. Thompson, 16 Q. B. Miss. 234.

832, 5 Cox C. C. 166, Dears. C. C. 3, 17 Jur. 40. Jones v. Com., 31 Gratt. (Va.)
453, 20 L. J. M. C. 183, 71 E. C. L. 802; 836.

O'Connell v. Reg., 11 CI. & F. 155, 1 Cox This difficulty does not arise, however,
C. C. 413, 9 Jur. 25, 8 Eng. Reprint 1061. where some of the accused have been con-

35. State v. Jackson, 7 S. C. 283, 24 Am. victed and some acquitted. In such case a
Rep. 476. new trial may be granted in favor of those

36. Com. V. Nichols, 134 Mass. 531. convicted without disturbing the verdict as to
37. Rex v. Cooke, 5 B. & C. 538, 7 D. & R. those acquitted. Reg. v. Gompertz, 9 Q. B.

673, 11 E. C. L. 574; Reg. v. Ahearne, 6 824, 2 Cox C. C. 145, 11 Jur. 204, 16 L. J.

Cox C. C. 6; Rex v. Kinnersley, 1 Str. 193. Q. B. 121, 58 E. C. L. 824; Rex v. Mawbey, 6
38. Casper v. State, 47 Wis. 535, 2 N. W. T. R. 619, 3 Rev. Rep. 282.

1117. 41. Rex v. Teal, 11 East 307; Rex v. Coch-
39. Com. V. McGowan, 2 Pars. Eq. Cas. rane, 3 M. & S. 10 note, 15 Rev. Rep. 380

(Pa.) 341; Reg. v. Gompertz, 9 Q. B. 824, 2 note; Rex v. Askew, 3 M. & S. 9, 15 Rev.
Cox C. C. 145, 11 Jur. 204, 16 L. J. Q. B. Rep. 380.

121, 58 E. C. L. 824; Reg. v. Pellowes, 19 43. State v. Covington, 4 Ala. 603. And
U. C. Q. B. 48. see Rex v. De Berenger, 3 M. & S. 67.
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specific punishment is provided for the offense it may be punished as a misde-

meanor by fine and imprisonment.**

to. Where Punishment Is Measured by Object of Conspiracy. Conspiracy to

commit a crime is sometimes punishable by the irifliction of the same punishment
as that prescribed for the commission of such crime ; ^ and it has been held that

conspiracy to commit an offense should never be punished more severely than

the perpetration of it.*^

e. Offense Committed by Official. If the punishment of an officer of the

government for conspiring against an officer is more severe than when the offense

is committed by a private person, an official indicted in his individual capacity

cannot be subjected to the greater punishment.**

d. Place of ImpFisonment. Where an act expressly authorizing a sentence of

fine and imprisonment on conviction for a conspiracy is silent as to the place of

imprisonment, the persons convicted may be sentenced only to confinement in an
institution provided for the incarceration of persons convicted of a misdemeanor.*''

B. In Civil Actions— l. Instructions— a. In General. The jury should be
instructed as to the principles of law applicable to conspiracy, and the facts dis-

closed by the evidence.*'.

b. As to Fact of Conspiracy. The jury must be instructed as to the persons

who must be found to have united in the confederacy.*^

e. As to Evidence of Accomplice. Where the acts and declarations of one of

the alleged conspirators liave been received in evidence the court should point

out the distinction between evidence admitted to establish the confederacy and
that to be considered after the conspiracy is found to exist, and should also

instruct as to the weight and value of the uncorroborated evidence of the alleged

accomplice and the caution to be exercised in considering it.™

d. As to Fraud and Resulting Damage. Instructions which authorize tlie

jury to render a verdict for plaintiff without finding that he was deceived and
defrauded by defendants because of their actions or conduct in pursuance of the

conspiracy are erroneous.^'

2. Questions of Law and Fact. Where there is no evidence tending to estab-

lish guilty complicity on the part of one of the defendants the jury should be

instructed that they are bound to render a verdict of not guilty as to him.^^ But
the existence of the alleged conspiracy,^' whether or not defendant was a party to

the conspiracy,^ whether deceitful and fraudulent means were used as alleged, or

43. State v. Cawood, 2 Stew. (Ala.) 360; Ynguanzo v. Salomon, 3 Daly (N. Y.) 153.

State V. Pulle, 12 Minn. 164; State v. Jack- And see Allen v. Kirk, 81 Iowa 658, 47 N. W.
son, 82 N. C. 565. And see Brooks i'. People, 906, where it was held proper to instruct

14 Colo. 413j 24 Pac. 553. that no evidence of anything said, done, or

44. Clary v. Com., 4 Pa. St. 210. See also written by the alleged co-conspirators should

Williams v. Com., 34 Pa. St. 178; Hartman be considered against the party charged un-

». Com., 5 Pa. St. 60. less it was found that he entered into the con-

45. Williams v. Com., 34 Pa. St. 178 ; Hart- spiracy and that what was said or done was
man v. Com., 5 Pa. St. 60. in furtherance of the common design.

46. U. S. V. Boyden, 1 Lowell (U. S.) 266, 51. Sheple v. Page, 12 Vt. 519.

24 Fed. Cas. No. 14,632. 52. Benford v. Sanner, 40 Pa. St. 9, 80
47. Brooks v. People, 14 Colo. 413, 24 Pac. Am. Dec. 545.

553. 53. Michigan.— Hardy v. Trick, 121 Mich.
48. Allen v. Kirk, 81 Iowa 658, 47 N. W. 251, 80 N. W. 33.

906. A'ew York.— Warshauer v. Webb, 9 N. Y.

49. Allen v. Kirk, 81 Iowa 658, 47 N. W. St. 529.

906 ; Wiggins v. Leonard, 9 Iowa 194. Pennsylvania.— Weil v. Cohn, 4 Pa. Super.

But the question as to whether or not the Ct. 443.

defendants conspired is fairly presented by Teojas.— Cranfill v. Hayden, 22 Tex. Civ.

distinct reference to the facts which tend to App. 656, 55 S. W. 805.

show it, although the technical word "con- Wisconsin.— Patnode v. Westenhaver, 114
spiracy " is not used. Morley v. Elsbree, (Pa. Wis. 460, 90 N. W. 467.

1889) 17 Atl. 212. 54. Porter v. Martyn, (Tex. Civ. App.
50. Wiggins v. Leonard, 9 Iowa 194; 1895) 32 S. W. 731.
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plaintiff was deceived by tliem to his injury,^ or whether a particular witness
shall be believed ^ are questions for the jury to determine.

3. Verdict— a. Right to Reeover as Against One Defendant Alone. At the

common law on the writ of conspiracy which has since become obsolete it was
necessary that at least two should be joined and found guilty. One could not be
found guilty and the other acquitted.^'' However, in an action on the case in the
nature of conspiracy, which has superseded the ancient writ of conspiracy,

although several are sued, judgment may go against one, although the others are

acquitted, as the foundation of the action is the damage and not the conspiracy.^

b. When Joint Wrong Necessary. Nevertheless, where an action is brought
against several as concerned in a wrong done, it is necessary in order to recover
against all to show a joint wrong.^'

4. Measure of Damage— a. Compensation. "Where as the result of the con-

spiracy, property had been lost, and its value can be established or the precise

quantum of damage sustained can be compensated, the injured party is liipited

to compensation only.®'

55. Sheple v. Page, 12 Vt. 519.

56. Ynguanzo v. Salomon, 3 Daly (N. Y.)

153.

57. Jones v. Baker, 7 Cow. (N. Y.) 445.

58. Maine.—-Dunlap v. Glidden, 31 Me.
435, 52 Am. Dec. 625; Payson v. Caswell, 22
Me. 212.

Mossocft.«seUs.— Parker v. Huntington, 2

Gray (Mass.) 124.

Missouri.— Hunt v. Simonds, 19 Mo. 583.

Nebraska.— Booker v. Puyear, 27 Nebr.

346, 43 N. W. 133.

New Jersey.— Van Horn v. Van Horn, 56
N. J. L. 318, 28 Atl. 669.

New York.— Buffalo Lubricating Oil Co. v.

Standard Oil Co., 42 Hun (N. Y.) 153; Dallas
City Nat. Bank v. National Park Bank, 32
Hun (N. Y.) 105; Betz v. Daily, 3 N. Y. St.

309; Forsyth v. Edminston, 11 How. Pr.

(N. Y.) 408; Hutchius v. Hutchins, 7 Hill

(N. Y.) 104; Gaffney v. Colvill, 6 Hill (N. Y.)

567; Jones v. Baker, 7 Cow. (N. Y.) 445.

And see Keit v. Wyman, 67 Hun (N. Y.)

337, 22 N. Y. Suppl. 133, 51 N. Y. St. 441;
Griffing v. Diller, 66 Hun (N. Y.) 633, 21
N. Y. Suppl. 407, 50 N. Y. St. 435.

North Carolina.—- Eason v. Westbrook, 4
N. €. 690.

Pennsylvania.— Laverty v. Vanarsdale, 65
Pa. St. 507.

West Virginia.—• Porter v. Mack, 50 W. Va.
581, 40 S. E. 459.

England.— Skinner v. Gunton, 1 Saund.
228c?; Pollard v. Evans, 2 Show. 51.

Contra, dictum in Hablichtel v. Yambert,
75 Iowa 539, 39 N. W. 877.

See 10 Cent. Dig. tit. " Conspiracy," § 24.

Limitation of rule.— In an action against

two or more in case in the nature of a con-

spiracy, if the tort be actionable where com-
mitted by one or more, recovery may be had
against but one. If, however, the tort be
actionable, only when committed under an
unlawful conspiracy of two or more, recovery

may not be had, unless the unlawful con-

spiracy is established. Such is the case where
the acts charged in the declaration are of

[VII, B, 2]

such a nature that they could not be com-
mitted by one defendant alone. Rundell v.

Kalbfus, 125 Pa. St. 123, 17 Atl. 238; Col-

lins V. Cronin, 117 Pa. St. 35, 11 Atl. 869.

59. Maryland.— Brankley v. Piatt, 40 Md.
529.

New Jersey.— Van Horn v. Van Horn, 56
N. J. L. 318, 28 Atl. 669.

New York.— Hutchins v. Hutchins, 7 Hill
(N. Y.) 104.

Pennsylvania.— Laverty v. Vanarsdale, 65
Pa. St. 507.

West Virginia.— Porter v. Mack, 50 W. Va.
581, 40 S. E. 459.

And see dictum in Herron v. Hughes, 25
Cal. 555.

60. See Webb v. Drake, 52 La. Ann. 290, 26
So. 791.

A person who is driven out of business by
a conspiracy may recover for the loss sus-
tained in his business because of its dimin-
ished value and loss of profits, but not for a
loss as for a total destruction of property,
nor for the loss sustained by being forced to
sell his tools and implements of trade at less
than their value. Bratt v. Swift, 99 Wis. 579,
75 N. W. 411.

Appropriation of property by agents and
others.— The measure of damages recover-
able of a broker and others who in further-
ance of a conspiracy and in fraud of the prin-
cipal procured the conveyance to them of cer-
tain lots, the grantor supposing the convey-
ance to be for the principal's benefit and as
part of the purchase-price of land of the lat-
ter, is the value of the lots of which the
principal was deprived. Emmons v. Alvord,
177 Mass. 466, 59 N. E. 126.

In an action for defeating the collection of
the plaintifi's debt, by placing the debtor's
property out of plaintiff's reach, the measure
is the value of the property and not the
amount of the debt (Mott v. Danforth, 6
Watts (Pa.) 304, 31 Am. Dec. 468; Penrod
r. Mitchell, 8 Serg & E. (Pa.) 522) ; unless
the value of the goods exceed the amount of
the debt, in which case the measure is the
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b. Loss Conjeetural. Where the loss sustained is conjectural and uncertain

and cannot be accurately determined, the jury may award such damages as by
competent evidence plaintiff appears to have sustained.*'

e. Injury From Direct Acts. Plaintiff can only recover the damage directly

resulting from the conspiracy,*" and only such as accrued from acts done prior to

the commencement of the action.*'

d. Damages as Affected by Apportionment Among Conspirators. Conspirators

are liable to the party injured irrespective of how the fruits of the wrong-doing
may have been divided."

e. Exemplary Damages. "Where from the nature of the injury there is no
measure of damage, the jury may look beyond mere compensation and assess

damages by way of punishment.*' Such damages may also be awarded where the

gist of the action is the injury resulting from malicious acts, and the amount is

within wide limits discretionary with the jury.**

Conspirations. An ancient writ that lay against conspirators.'

CONSPIRATORS. Persons guilty of a conspiracy.'' (See, generally, Conspieaot.)
Constable. See Sheriffs and Constables.
CONSTABLEWICK. In English law, the territorial jurisdiction of a constable

;

as bailiwick is of a bailiff or sheriff.'

CONSTANTLY WORKED. The term means that the process of making a com-
modity in some of its stages is constantly going on at all reasonable and lawful
times.*

CONSTAT. It is clear or evident ; it appears ; it is certain ; there is no doubt.^

(See NoN Constat.)

amount of the debt (Penrod v. Mitchell, 8
Serg. & R. ( Pa. ) 522 ) . One who purchases
at a low price property which he has with
others procured to be transferred by a debtor
to secure himself and other creditors is liable

to the unsecured creditors for the difference

between the value of the property and the
amount paid therefor by him. Kosminsky v.

Hamburger, 21 Tex. Civ. App. 341, 51 S. W.
53.

For a conspiracy by one partner and third

persons to negotiate firm notes, a copartner
who has been compelled to pay them may re-

cover the amount of the note and interest.

Betz V. Daily, 3 N. Y. St. 309.

Fraudulent procurement of contract.

—

Where a person occupying a fiduciary relation

to a corporation procured it to make a build-

ing contract for a price greatly in excess of

the actual cost the measure of damages was
held to be such excess. St. Paul Distilling

Co. V. Pratt, 45 Minn. 215, 47 N. W. 789.

61. Webb V. Drake, 52 La. Ann. 290, 26
So. 791.

62. In Biever v. Herr, 1 Pearson (Pa.)

510, the alleged fraudulent act was the giving
of a judgment bond on which judgment was
entered, execution issued, and all the property
of defendant debtor sold. It appeared that the

greater part of the debt due plaintiff was con-

tracted after judgment was entered on the
bond, and it was not alleged that this credit

was given on the faith of the property fraudu-
lently encumbered. It was held that the
measure of damages was the amount due
plaintiff before judgment was entered.

63. Haskell County Bank v. Santa P6
Bank, 51 Kan. 39, 32 Pac. 624, where it was
sought to recover attorney's fees, expenses,
and damages incurred in an action brought
against the plaintiff subsequently to the in-

stitution of the action for damages.
64. Zinc Carbonate Co. v. Shullsburg First

Nat. Bank, 103 Wis. 125, 79 N. W. 229, 74
Am. St. Eep. 845.

Where money or property procured by the
conspiracy is apportioned among the wrong-
doers, the liability of one is coextensive with
the whole loss sustained (People v. Tweed, 5
Hun (N. Y.) 353), especially where he was
the moving spirit and the entire amount was
obtained through his direction, approval, and
connivance (People v. Tweed, 5 Hun (N. Y.)
382).

65. Webb v. Drake, 52 La. Ann. 290, 26
So. 791.

66. Doremus v. Hennessy, 62 111. App. 391.
1. Black L. Diet.

2. Black L. Diet.

Those who bind themselves by oath, cove-
nant, or other alliance that each of them
shall aid the other falsely and maliciously to
indict persons; or falsely to move and main-
tain pleas, etc. 33 Edw. I, Stat. 2. Besides
these, there are conspirators in treasonable
purposes; as for plotting against the govern-
ment. Wharton L. Lex.

3. Black L. Diet.

4. Prieger v. Exchange Mut. Ins. Co., 6
Wis. 89, 104.

5. Black L. Diet.

Distinguished from "exemplification," in

[VII. B. 4, e]
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CONSTATE. To establish, constitute, or ordain.«

Constituent, a word used as a correlative to " attorney," to denote one
who constitutes another his agent or invests the other with authority to act for

him.'' It is also used in the language of politics, as a correlative to " representa-

tive," the constituents of a legislator being those whom he represents and whose
interests he is to care for in public affairs ; usually the electors of his district.*

CONSTITUENT ELEMENT. As a necessary ingredient of an offense, the term
is applied only to crimes consisting of two or more degrees, or where by the

necessary proof of one offense, another charge is established.' (See, generally,

Criminal Law.)
Constitution. The act of constituting ; formation."* In ecclesiastical law,

a regulation or canon respecting the doctrine or discipline of the church ; " jiar-

ticular law, ordinance, or regulation made by the authority of any superior, civil

or ecclesiastical ; as, the constitutions of the churches ; tlie novel constitutions of

Justinian and his successors.*^ (See, generally. Constitutional Law.)

Page's Case, 5 Coke 52a, 53o, where it is said 9. State ». Magone, 33 Oreg. 570, 576, 56
that the term is so called from the fact that Pae. 648.

in letters patent the king's style begins with 10. Re Wetherell, 4 Ont. 713, 715.

this word constat. " It is, I think, synonymous with the word
6. Black L. Diet. 'establishment,' which is nsed in sec. 101 of
" Constating instruments " of a corporation the British North America Act." Re Weth-

are its charter, organic law, or the grant of erell, 4 Ont. 713, 715.

powers to it. Black L. Diet, [.citing Acker- H. Worcester Diet, [quoted in McRea v.

man v. Halsey, 37 N. J. Eq. 356, 361]. McLeod, 26 Grant Ch. (U. C.) 255, 259].

7. Black L. Diet. 12. Imperial Diet, [quoted in MeRea v.

8. Black L. Diet. McLe»d, 26 Grant Ch. (U. C.) 255, 259].
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b. Natural a/nd Technical Meaning of Words, 734

c. Punctuation, 734

7. Construction Aided hy Matters Extrinsic of Instrument, 784

a. In General, 784
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(n) Against Fraud, Gaming, Usury, and Taking Prop-
erty by Might of Eminent Domain, 754

(hi) Limitation and "Equalization of Taxation, 755

(iv) Civil Service a/nd Appointments to Office, 756

(v) Removal From Office, 756

(vi) Criminal Proceedings, 756

(vii) Provisions Conferring Judicial Power, 756

d. Provisions Conferring Privileges a/nd Imposing lAa-
hilities, 756

(i) In General, 756

(ii) Liability of Stoch Solders For Dem,a/nds Against
Corporations, 757

(hi) Authority to Frame Municipal Charters, 757

(iv) Appropriations of Public Funds, 758

(v) Momestead Exemptions, 758

(vi) Poor Debtor Exemptions, 758

(yii) Mechanics' Liens and Other Individual Rights, 758
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(i) In General, 758
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(hi) Provisions Regulating Salaries, 759
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e. Mandatory Statutes, 763
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a. In General, 763
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(i) In General, 773
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(iv) Implied Prohibitions to States, 773

(t^ Powers Not to Be Assumed, 773

(vij Prohibitions Against Impairing Obligations of Con-
tracts, 773

d. Amendments, 774

(i) In General, 774

(iij The Fourteenth Amendment, 774

(in) The Fifteenth Amendment, 774

(iv) The Tenth Amendment, 774

(v) The First Amendment, 774

3. Slate Constitutions, 774

a. In General, 774

b. Validity of Statutory Provisions, 775

(i) Constitutionality in General, 775

(ii) Limits of Legislative Power, 776

(in) Statutes Contravening Natmral Justice and Common
Bight, 777

(iv) Statutes Contravening Spirit of Constitution, 778

(v) Statutes Against Public Policy and Morals, 778

(vi; Statutes Infringing Upon Bight of Local Self-
Government, 779

F. Persons Fntitled to Baise ConstihiUonal Questions, 787

1. In General, 787
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5. Parties to Contracts and Persons Inju/red, 789

6. In Criminal Proceedings, 789
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3. Purpose of Determining and What Will Not Be Deter-
mined, 798

,

a. In General, 798

b. Reality of Controversy amd Necessity of Determina-
tion, 798

(i) In General, 798

(ii) Friendly am,d Fictitious Suits, Waiters, Etc., and
Sidts For Costs, 799

(in) Collateral Attack Upon Statattes on Applications
For Provisional Remedies, 799
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a. In General, 800

b. Pointing Out Specific Constitutional Provisions In-
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ality, 801

a. In General, 801
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W In General, 803

(in Presumptions as to Motives For Legislation, 804
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sion, 813
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h. Conferring Functions Upon Judges Instead of tlie

Court, 813

i. Creation ofSupreme Court Commissions or Special C&wrU
of Appeals, 814
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j. Declaring Minor of Full Age, 814

K. Determining Amendment, Repeal, or Forfeiture of Frwn-
ehise or Charter, 814

1. Disposition or Sale of Property, 815

(i) In General, 815

(ii) By Executors and Administrators, 816

(ill) By Guardians and Trustees, 817

m. Impairing Obligation of Contract and Declaring Forfeit-

ure or Requiring Cancellation, 817
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p. Remdring Courts to Write Opinions and Syllabi, Attest
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(a) In General, 833

(b) Pleadings, 833
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ments, and Lxecutions, 833
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(v) Compelling Arbitration, 833
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(viii) Directing Court to Talce Bond, 824
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of Judgments, 824
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(b) Directing Reopening of Judgment, 824
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(a) In General, 825
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(xiii) Regulating Criminal Prosecutions, Pimishment,
and Sentence, 836

(a) In General, 826

(b) Requiring Instructions to Jury am,d Making
Juries Judges of Lam, 827

V. With Respect to Highways, 837

Encroachment on Executive, 838

a. In General, 828

b. Appointment a/nd Removal of Officers, 828

c. Invasion of the Pa/rdoning Power and Rem/ission of
Fines, 829
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a. In General, 830

b. To Other States, 830
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d. To Private Corporations, 831

e. To Officers, 881

(i) In General, 831
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(in) To Judiciary, 835

(a) In General, 835

{b^ To Assess Taxes, 836

(o^ To Fix Comvensation of Officers, 886

(d) To Form Corporations and Repeal Char-
ters, 836

(e) To Incorporate Municipalities and Change
Boundaries, 836

(iv) To Local Authorities, 887

TaJ In General, 837

(b) Cities and Municipalities, 839

Uy\ County Boards and Officers, 839

(d) Park Commissioners, 840

f. Conditional and Contingent Legislation, 840

(i) In General, 840

(ii) Local Option and Submission to Popular Will, 840

(a) In General, 840

(b) Adoption of Fence or Stock Law, 841

(o) Creation and Division of Counties, 843

(d) Creation of Municipalities, Amendment of
Charters, and Changing Boundaries, 842

(e) Establishment and Change of County-Seats, 842

(f) Establishment and Control of Schools, 842

(g) Issue of Bonds by Municipalities and Sub-
scription to Corporate Stock, 843

B. Judicial Powers and Functions, 843

1. In General, 848

2. Statutes Conferring on Courts or Judges Non -Judicial or
Ministerial and Administrative Powers, 844

3. Political Questions, 845

a. In General, 845

b. Adoption of Constitution and Amendments, 846

c. Apportionment and Election of Members of Legislative

Bodies, 846
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4. Advisory Ojpinions, 847

5. Encroachment on Legislature, 848

a. In General^ 848

b. Determination as to WhetJier General Law Is Applicable
or WJiether Special Act Cam, Be Passed, 851

c. Inquiry into Policy or Motive am,d Wisdom or Justice of
Legislation, 851

d. Organization of Legislature and Connoting Legisla-
tures, 853

6. Encroachment on Executive, 853

a. In General, 853

b. Granting lieprieves and Pardons, 854

c. Injunction, 854

d. Mandamus, 854

7. Election, Appointment, a/nd Pemoval of Officers, 856

8. Delegation of Powers hy Judiciary, 857

C. Executive Povjers and Functions, 857

1. In General, 857

2. Appoinimfient, Election, and Removal of Officers, 857

3. Encroachment on Legislature, 858

4. Encroachment on Judiciary, 858

a. In General, 858

b. Conferring Judicial Power on Executive and Adminis-
trative Officers, 859

(i) In General, 859

(ii) Boards and Commissioners, 859

(hi) Clerhs, Notaries, and Recorders, 860

(iv) Counties, Mumicipalities, and Boards and Officers

Thereof, 861

(v) Receivers and Registers, 863

VI. POLICE POWER, 863

A. Definition, 863

B. Nature amd Scope, 864

C. Authority to Exercise, 865

D. Who Subject To, 866

E. Particular Applications, 866

1. In General, 866

2. Articles of Personal Consumption or Use, 868

3. In Interest of Public Health, 868

4. In Interest of Public Morals, 870

5. In Interest of Public Order, 871

6. In Interest of Public Safety, 871

1. To Trades, Professions, and Business, 872

a. On Ground of Nuisance, 873

(i) Rule Stated, 873

(ii) Applications of Rule, 878

b. For PtHblio Convenience, Safety, and Expediency, 874

VII. PERSONAL, CIVIL, AND POLITICAL RIGHTS, 877

A. In General, 877

B. Personal Liberty, 878

1. In General, 878

2. Involuntary Servitude, 878

3. Imprisonment For Debt, 879

a. In General, 879

b. Obligations Ex Contractu, 879
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(i) In General, 879

(ii^ Breach of Promise to Mwrry^ 881

(iiij Costs, 881

c. Obligations Ex Delicto, 881

d. Criminal, Quasi- Criminal, a/nd Statutory Gases, 881

e. OyiigatioTis in the Nature of Taxes, 883

f. Enforcing Orders and Decrees of Court, 883

(i^ In General, 883

(n) Refusal to Apply Non -Exempt Property to Satisfy

Execution, 883

fill) Refusal to Pay Alimony, 883

(iv) Refusal to Tv/rn Over Money or Property in

Possession, 883

g. Ne Exeat, 883

C. Personal Secu/rity, 883

D. Religious Liberty a/nd Freedom of Conscience, 884

1. In General, 884

2. Religious Exercises in Public Schools, 884

3. Competency of Atheist as Witness and Qualifications as

Guardian, 884

4. Police Power, 884

5. Legislation in Aid of Religion, 885

6. Disposition of Prcp^ty, 885

7. Sunda/y Laws, 885

E. Pursuit of Happiness, 886

F. Right to Acquire, Hold, and Dispose of Property, 886

1. In General, 886

2. Liberty to Contract, 887

3. Regulating Occupations and Employment of Labor, 889

4. Regulating Trades am,d Professions, 890

5. Regidating Traffic in Intoxicants, 890

6. Registration Acts, 891

7. License -Taxes, 891

8. Prohibiting Peddling, 891

9. Regulating Disposition of Property hy Will, 891

10. Creation of Liens and Other Involunta/ry Liabilities, 891

11. Authorising Municipal Aid to Railroads, 891

12. Civil Damage Acts, 893 i

13. Restraints of Ila/rried Women, 893 \

G. Freedom of Speech and of the Press, 893

1. In General, 893

2. Libel and Slander, 893

3. Statutory Prohibitions, 893

4. Contempt, 893

5. In^umjCtiorhs to Prevent Abuse of the Right, 898

6. Private Contracts, 893

7. Regulating Use of Public Places, 893

8. Taxing and Licensing, 893

H. Right of Assembly and Petition, 894

1. In General, 894

2. A^cope <?/" Constitutional Gua/ramty, 894

VIII. VESTED RIGHTS, 894

A. Definition, 894

B. Power to Divest, 894

C. How Divested, 895
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1. Destruction of Property, 895

2. Forfeiture and Tromsfer hy State, 895

D. AppUcation to Particula/r Rights, 895

1. In General, 895

2. Rights of Properly, 896

a. Accounting "by Trustee, 896

b. Administration Proceedings, 896

c. Betterment Laws, 896

d. Exemption Lanos, 897

e. Insol/oency Laws, 897

f. LoMS Authorising Sale of Land, 898

f.

LoMS Gham,gvng Nature a/nd Tenure of Estates, 898

. Laws Regulating Medium of Payment, 899

Lams Regulatvng and Taxing Trades and Professions, 900

Lien Lams, 900

Property or Rights of Corporations am,d of Stock -Holders
Therein, 901

(i) In General, 901

(ii) Franchises and Prvoileges, 903

1. Property or Rights of States or Municipal Corporations
and Vested Interests of Individuals Therein, 903

(i) Of States, 903

(ii) Of Municipal Corporations, 903

(a) In General, 903

(b) Disposition of Public Funds, 903

i

fni) Bounties and Pensions, 904

(iv) Claimants and Creditors, 904

(a) In General, 904

(b) Corporations Granted Municipal Aid, 904

(v) Contracts For Public Works, 905

(vi) Escheated Properly, 905

(vii) Fish and Game Laws, 905

(vm) Highways and Bridges, 905

(ix) Land Taken For Public Use, 906

(x) Location of Seat of Government, 906

(xi) Navigable Waters, 906

(xii) Officers, 906

(a) Right to Office, 906

(b) Fees, 907

(xiii) Public Lands, 907

(a) In General, 907

(b) Public Parks, 907

(xiv) Schools, 907

(a) In General, 907

(b) Instruct/ion in Public Schools, 907

(xv) Support of Pauper, 908

m. Redemption Laws, 908

n. Registration Laws, 908

0. Rights Acquired by Marriage, 908

(i~) /?i General, 908

(ii) Power and Curtesy, 909

p. Rights of Action and Defenses, 910

(i) In General, 910

(ii^ Creation if Cause of Action, ^Xa

(hi) Creation nf Remedy to Enforce Existing Rights, 910

(iv) Conditions Precedent to Maintaining Action, 911



145]

CONSTITUTIONAL LAW [8 Cye.] 705

(v) Deprivation of Defenses, 911

(tiI Acts Done Under Military Authority, 911

(vii) Forfeitures, Fines, and Penalties, 911

(vm) Punitive Damages, 912

(W) Recovery or Set Off of Usury, 912

q. Rtghts of Heirs and Legatees, 912

(i) In General, 912

(ii) Altering Method of Executing Wills, 913

(ill) Changing Rule of Inheritance, 913

(it) Curing Incapacity to TaTce hy Devise, 913

(v) Validating Wills Defectively Executed, 913

r. Rights of Purchaser at Judicial Sale, 914

s. Rights of Trustees, 914

t. Tax Laws, 914

(i) In General, 914

(ii) Altering Method of Collecting Taxes, 915

(ill) Validating Illegal Assessments and Tax Levies, 916

Remedies, 916

a. In General, 916

b. Changing Form of Action or ProGeedim,g or Substituting

One itemedy For Another, 917

c. Creation of Additional or Cumulative Remedies, 918

d. Remedies of Creditors, 918

(i) Alteration of Stoch -Holders' Liability, 918

(ii) Deprivation of Right of Curtesy, 918

(ill) Exemption Lanjos, 918

(iv) Exemption of Husband From Liability For Wif^s
Debts, 918

(v) Insolvency Laws, 919

e. Jurisdiction of Courts, 919

f. Service of Process, 919

g. Abatement of Actions, 920

h. Changing Venue of Actions, ^^
i. Continuance, 920

j. Statutes of Limitation, 920

(i) In General, 920

(ii) Reducing or Extending Time to Bring Action, 921

(hi) Suspending Operation^ Statute, 921

(iv) Repeal of Statute or Extending Time as Affecting

Mights Barred, 922

(v) Limiting or Extmding Time For Review, 923

k. Parties, 928

1. Pleading, 924

m. Practice and Procedure, 924

n. Evidence, 924

(i) In General, 924

(ii) Presumptions amd Burden of Proof, 925

(ill) Competency qf Witnesses, 925

(iv) Weight and Sufflcienoy, 926

o. Judgment and Execution, 926

(i) In General, 926

(ii) Lien, 927

(hi) Sv/pplememta/ry Proceedings, .;927

p. Review by New Trial, Appeal, or Writ of Error, 928

(i) Granting New Right of Review, 928

(ii) Withdrawal of Right of Review, 928
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(iii^ Procedv/re, 929

(rv) Trcmsfer of Causes Frmn, One A;ppdlate Ccmrt to

Another, 929

q. Costs, 929

IX. OBUGATIOlT OF CONTRACTS, 929

A. In General, 929

1. The Constitutional Gua/ra/niy, 929

2. " CoiJa-act " Protected, 930

3. What CorvsUtutes " OhligaUon," 931

4. The Lanjo Impa/i/ring the Obligation, 933

a. i?i General, 932

b. Constitutions a/nd ConsiAt/utional Amendments, 933

c. Maisti/ng Statutes, 933

d. Judicial Decisions, 933

6. Attributes of Sovereignty, 934

a. iw. General, 934

b. 'Exercise <f War Power, 935

c. Maki/ng Debtor Liable For Taxes on Debt, 936

d. /SZai>e Contracts, 986

B. Contracts of States and Municipalities, 936

1. iw- General, 936

a. Contracts For Primtvng, 936

b. Exemptions, Bounties, and Annuities, 937

c. Grants, 937

d. Siring Out Convicts, 938

e. Licenses, 938

f. Location of County-Seat or Court-House, 939

g. Mahi/ng Jaank Paper Pecei/vable in Payment of Debts
Due State, 939

h. Purchase at Tax-Sale, 94C

1. otofe indebtedness, 940

2. Legislative Control of Municipal Corporations, 941

a. In General, 941

b. Creation and Dischargej^ Liability, 943

c. Zewy am,d Collection of Taxes, 944

d. Municipal Propertij and Debts, 944

(i) In General; 944

(ii) Where Territorial Lknits Are Changed, 946

e. Officers, 946

f

.

Territorial Limits, 94!7

5. Contracts of Municipalities, 947

a. In General, 947

b. Rights of Municipal Creditors, 951

4. Public Officers, 954

a. 7n General, 954

(i^ Constitutional Changes, 954m Power of Legidatv/re, 954

(in) Power of Mu/tiicipdl/ities, 958

b. Intervening Mights of Third Persons, 958

c. Right to Compensation For Services Rendered, 959

6, ZegislatiAje Control of Primate Corporations, 959

a. In General, 959

(i) Nature of Corporate Charters, 959

(a) Generally, 959

(b) To Operate a Lottery, 961
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(ii) Reservation of Power to Alter or Amend, 963

^a) Ln General, 963

(b) By Constitution or General Law, 963

(o^ Extent of Power, 964

Iw^ Consent of Corporation, 964

(e) When Corporation Has Not Accepted Char-

ter, 964

(f) Where Corporations Consolidate, 965

(ill) Distinction Between Public and Primate Corpora-

tions, 966

b. Nature and Extent of Corporate Bights and Privi-

leges, 966

(i) Bight to Exclusive Exercise of Franchise, 966

(ii) Bight to Begulate Charges and Tolls, 969

(ill) Bight to Begulate Conduct of Business, 971

(iv) Bight to Public Aid, 973

c. Laws Impairing Obligation, 973

(i) Extent of Legislatme Control, ^Z
(a) Itv General, 973

(b) Where State Is Interested, 974

(o) Exercise of Police Power, 974

(ii) Exercise of Power of Emi/nent Domain, 975

(in) Exercise of Power of Ta/xation, 975

(a) In General, 975

(b) Contractual Nature if Taxation Is at a Cer-

tain Bate or in a Pa/rticular Method, 977

(c) Contractual Nature if There Is Exemption
From Taxation, 978

(iv) Enla/rgvng or Bestriding Corporate Powers, 979

(a) In General, 979

(b) Alterations in Management, 980

(c) Method of Acquiring Land, 981

(v) Lnposi/ng Additional Burdens or Changing Nature
of Those Already Assumed, 981

(vi) Creation and Cha/nge of Bemedy to Enforce Corpo-
rate Liability, 984

(vii) Bepeal of Forfeiture of Charter, 985

(a) In General, 985 .

(b) Charter to Operate Lottery, 986

(viii) Providing For Settlement of Affairs of Insolvent
Corporation, 986

C. Contracts of Private Corporations, 986

1. In General, 986

2. Stock -Holders' Contracts, 987

a. Effect on Minority Stock-Holder of Change in Corporate
Powers or Purposes, 987

b. Stock -Holders' L%ahiliiy For Debts of Corporation, 987

3. Contracts With Third Persons, 989

a. In General, 989

b. Insolvency Laws and Begulation of Priority of
Claims, 990

c. Begulation of Corporate Business, 990

d. Terminating Corporate Existence, 990

D. Contracts of Individuals, 991

1. In General, 991

a. Bute Stated, 991
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b. liule Applied, 993

(i) Marriage, 992

(ii) Judgments, 993

(hi) Invalid Agreements, 993

2. Impairment of Obligation, 993

a. In General, 993

b. Annulment of Valid Contract, 993

c. Material Alterations, 998

d. Added Conditions or Duties, 994

e. Changing Nature of Estates, 994

f. Matters of Discharge, 994

g. Alteration of Remedy, 995

u. Interest, 996

i. Governmental Regulations, 997

j. Zaw) m Eorce, 997

k. Yalidating Invalid Agreement, 997

1. Enforcing a Moral Duty, 998

E. Remedies on Contracts of Individuals and Private Corpora-

tions, 998

1. Legislative Contract in General, 998

a. As to Subsequent Contracts, 998

b. As to Prior Contracts, 998

2. Deprivation of Remedies, 1000

3. Cumulative Remedies, 1000

4. Remedies to Enforce Particula/r Contracts, 1001

a. Bonds, 1001

b. Leases, 1001

c. Liens and Mortgages, 1001

(i) in General, 1001

(ii) Requiring Enforcement of Security Before Action
on Debt Secured, 1003

5. Rights of Action and Defenses, 1003

6. Insolvency Laws, 1003

a. i?i General, 1003

b. Discharge as Against Creditors Accepting a Divi-
dend, 1004

c. Regulating Payment of Secured Claims, 1004

d. Providtng For Appointment of Receiver, 1004

e. Providing For Dissolution of Attachment on Making
Assignment For Creditors, 1005

f. Acts Invalidating Transfers Made in Contemplation of
Insolvency, 1005

g. Discharge as Against Hon -Resident Creditor, 1005

h. Preference of Creditors, 1005

7. Lien Laws, 1005

a. In General, 1005

b. Mechanics^ and Laborers' Liens, 1006

8. Appraisal Laws, 1007

9. Scaling Laws, 1007

10. Exemption Laws, 1008

a. In General, 1008

b. Homesteads, 1008

c. Rents and Profits During Redemption Period, 1009

11. Redemption Laws, 1009

12. Relief From Imprisonment For Debt, 1010

13. Suspension of Rights of Action a/nd Remedies, 1010
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a. In General, 1010

b. Extending Time to Answer, 1011

c. Postponing Trial, 1011

d. Statute of Limitations, 1011

(i) In General, 1011

(ii) Change of Statute of Limitations, 1013

fill) Fixing Time For Suit, 1013

(iv) Reducing Time For Suit, 1013

e. Eostending Time For Review, 1013

14. Actions and Proceedings Therein, 1013

a. In General, 1013

b. Requiring Payment of Taxes as Condition Precedent to

Action, 1014

c. Jurisdiction of Courts, 1014

d. Prohibitory Waiver of Process, 1014

e. Pa/rties, 1014

f. Set-Ofs, 1015

g. Evidence, 1015

h. Competency of Witness, 1015

i. Judgment and Lien Thereof, 1015

15. Execution, 1015

a. Mode of Levying, 1015

b. Stay of, 1016

c. Fees and Costs, 1016

d. Setting Aside Judgment, 1017

X. Retrospective and ex Post facto laws and bills of
ATTAINDER, 1017

A. Retrospective Laws, 1017

1. Definition, 1017

2. Validity in Absence of Constitutional Prohibition, 1017

3. Validity as Affected by Constitutional Prohibition, 1019

a. In General, 1019

b. Laws Affecting Rights, 1030

c. Laws Affecting Remedies, 1031

d. Laws Affecting Taxation, 1033

4. Construction, 1032

B. Curative Acts, 1033

1. Pefi/nition, 1033

2. Validity, 1033

a. /tz. General, 1033

b. ^cfo o/" Executors and Other Trustees, 1033

c. Elections^ Public Officers, 1033

d. Judicial Proceedings, 1033

e. Proceedings of Municipalities, 1024

(i) 7n General, 1034

(ii^ Bonds, 1034

(in) Cont/racts or Subscriptions in Aid of Corporor
tions, 1024

(iv) Z«i>y a«<^ Assessment of Taxes, 1035

(v) Public Improvements, 1035

f. Transactions Between Primate Persons, 1026

(i) In General, 1036

(ii) Deeds, 1026

(a) i?i General, 1036

(b) Acknowledgment, 1026
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(c) Execution Under Powers, 1026

(d) Registration, 1037

C. Ex Post Facto Laws, 1027

1. Definition, 1027

2. Constitutionality, 1038

3. Application to Civil Rights or Remedies, 1038

4. Zaw« Creating Offenses, 1039

5. Zmos Increasing Punishment, 1029

a. i«. General, 1029

b. Change in Kind, 1029

6. Zaws Deprvovng Accused of Suhstamtial Right or Immu-
nity, 1030

a. Zflwos Affecting Rights, 1030

(i) /w General, 1030

^ii) Changing Rules <f Evidence, 1030

/««»« Affecting Remedies, 1030

c. Presentment by Indictmient or Irvformation, 1033

7. Laws Imposing Civil Disabilities and Forfeitures, 1033

a. In General, 1033

b. Protection of Public, 1033

e. Taxation, Vd^
8. Habitual Criminal Laws, 1034

9. Punishment of Offenders, 1035

a. Immunity tinder Lams Repealing Former Statutes, 1035

b. Punishm.ent Under Sa/ovng Clause, 1035

10. Construction, 1035

D. Bills^ Attainder, \^^
1. Definition, 1036

2. Constitutionality, 1036

3. Zawjs Imposing Civil Disabilities, 1036

XL PRIVILEGES OR IMMUNITIES AND CLASS LEGISLATION, 1036

A. Prohibitory Clauses, 1036

B. ^Scqpe o/" Prohibitions, 1037

1. Original Provision, 1037

2. Amendment, 1037

C. Application of Prohibitions, 1038

1. Grants of Special Privileges or Immunities, 1038

a. Zi General, 1038

b. :7'o TF^o??i J/a*^, 1038

(i) Residents of Territories am,d Reservations, 1038

(ii) Municipalities, 1038

c. Nature of Fra/nchise or Privilege, 1039

(i) In General, 1039

(a) Exclusi/oe, 1039

(b) Conditional, 1040

(ii) Etmnent Domain, 1040

(iiij Exemptions From Operation of Law, 1040

(iv^ PubUc Aid, 1041

(v) xSbZe q/" Convict Labor, 1041

(vi) ^«e Of" A?tofo Property, 1041

2. Denial of Prvoileges and Immunities, 1042

a. Z?/ General, 1042

b. Foreign Corporations and Non -Residents, 1043

c. Exercise of Police Power, 1043

'. (i) 7^ General, 1043

(ii) Licenses am,d Privileges, 1046
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d. Exercise of Taxing Power, 1047

(i) In General, 1047

(ii) Determination and Charge, 1048

e. Personal Discrimination, 1048

(i) £y Season of Race or Color, 1048

. (a) By State, 1048

(b) By Individual, 1049

(ii) By Reason of Sex, 1049

f. Remedial Discrimination, 1049

(i) In General, 1049

(ii) Against Non - Residents, 1050

g. Restricting Use of Common Property, 1050

h. Regulation of Crimes amd Punishments, 1051

8. Class Legislation, 1051

a. Dmnition and Nature, 1051

b. Mamner or Purpose of Classification, 1053
I

(i) By Virtue of Particular Circumstances or Condi-
tions, 1053

(ij) Convenience of Taxation, 1053

(hi) In Interest of Public Health and Safety, 1053

(iv) Territorial Districts, 1054

(v) Regulation of Crvmes a/nd Prosecutions, 1055

(vi) Regulation of Trades amd Avocations, 1055

(vii) Regulation of Interest Changeable, 1056

(viii) Regulation of Sale of Property, 1056

(ix) Remedies, 1056

XII. EQUAL PROTECTION OF THE LAWS, 1058

A. Constitutional Guaranty, 1058

1. In General, 1058

2. Limitations and Scope, 1058

B. Infringement of Guaranty, 1060

1. In General, 1060

2. Assessments For Local Improvements, 1063

3. Building Regulations, 1063

4.-. Business, Trade, or Professional Regulations, 1083

a. i?i General, 1063

b. Employment and Payment of Laborers, 1065

c. Rates and Charges of Quasi -Public Corporations, 1066

(i) In General, 1066

(ii) Determination of, 1067

5. Insurance Regulations, 1067

6. Licenses, 1067

7. Railroad Regulations, 1069

8. <?a^e of Goods, 1069

9. Street and Highway Regulations, 1070

10. Sunday Regulations, 1070

11. Taxation, 1071

a. 7?2. General, 1071

b. Determination, 1071

12. Disorim^inations, 1073

a. /» General, 1073

b. ^y R&'^s'^''^ 'f Race or Color, 107S

(i) ^mZis Stated, 1078

(ii) Application of Rule, 1073

(a) Competency of Witnesses, 1073

(b) Constitution of Juries, 1078
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(c) Intermarriage, 1074

(d) Public Conveyances, Schools, and Places of
Amusement, Etc., 1074

(e) Punishments, 1075

c. By Reason of Sex, 1075

d. In Criminal Liability, 1075

e. In Criminal Punishment, 1076

13. Creation or Discharge of Liability, 1076

a. In General, 1076

b. As to Counties, 1078

c. As to Railways, 1078

14. Remedies, 1079

XIII. DUE PROCESS OF LAW, 1080

A. Definition, \mi
B. General Natwre and Princijples, 1083

0. Persons Protected, 1085

D. Deprivation of Life or Liberty, 1086

1. In General, 1086

2. Contempt Proceedings, 1087

3. Courts -Martial, 1087

4. Criminal Prosecutions, 1087

a. In General, 1087

b. Creation or Defmition of Offenses, 1087

c. Jurisdiction and Venue, 1089

d. Former Jeopardy, 1089

e. Preliminary Complaint, 1089

f. Warrant and Arrest, 1089

f.

Preliminary Examination, 1090

. Indictment or Information, 1090

i. Rules of Evidence, 1090

i. Course and Conduct of Trial, 1091

K. TVias? by J^ory, 1091

1. Judgment and Sentence, 1091

m. iV^e^o Trial, 1092

n. Review, 1093

5. Particular Glasses Subject to Restraint, 1093

a. Immigrants, 1093

b. Incorrigible Youths, 1093

c. Insane Persons and Inebriates, 1093

d. Paupers and Vagrants, 1094

e. Persotis Endangering the PiMic Health, 1094

E. Deprivation of Property, 1094

1. /?* General, 1094

2. Cm)*7 Proceedings and Remedies, 1095

a. 7?i General, 1095

b. Particular Requirements, 1095

3. Confiscation of Property, 1097

4. Creation of Liability, 1098

a. i^or Negligence of Servant, 1098

b. -Z^or Injuries From Defective Highway, 1098

c. ^or Property Destroyed by Mob, 1098

d. For Damages by Animals, 1098

e. For Cost of Party - Wall, 1098

f. Of Owner For Acts of Another, 1098

g. Of Railroads, 1099
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(i) lor Failure to Fence Eight of Way, 1099

(ii) For Fire Set lyy Locomotive, 1099

(iii^ For Injury to Passenger and Employee, 1099

(iv) For Killing Animal, 1100

(v) For Services Rendered to Enwloyee, 1100

h. Right of Action of Parent For Injury to Child, 1101

i. Penalties, 1101

J.
Liens, 1103

6. Dtscharge of Liahiliiy, 1103

a. In General, 1103

b. For Acts Done Under Military Authority, 1103

6. Destruction of Property to Prevent Conflagration, 1103

7. Impairment of Value of Grants am,d Franchises, 1103

8. Inspection of Property, 1104

9. Mwnicipal Aid to Corporations, 1104

10. Nuisances, 1105

11. Performance of Service Without Compensation, 1105

12. Place of Residence, 1106

13. Property Kept, Sold, or Used in Violation of Law, 1106

14. Property of State, 1106

16. Public Improvements, 1106

a. In General, 1106

b. Levy and Collection of Assessments, 1108

(i) In General, 1108

(ii) Notice or Opportunity to Be Heard, 1108

(a) Necessity, 1108

(b) Requisites a/ri.d Sufficiency, 1109

16. Qualifications For Office, 1110

17. Regulation of Ti'ades, Professions, and Business, 1110

a. In General, 1110

b. Qualifications For Engaging in Profession or Busir
ness, 1114

c. Licenses and Privilege Taxes, 1115

d. Railroads, 1116

e. Regulation of Cha/rges, Rates, and Prices, 1117

f. Conditions (f Employment, 1119

18. Regulation of Use and Enjoyment of Properly, 1131

a. Animals, 1131

b. Cemeteries, 1133

c. Fish and Game, 1133

d. Location and Erection of Buildings, 1133

19. Revocation of License, 1134

20. Summary Proceedings Against Trespassers amd Disorderly

Persons, 1134

21. Taking Property For Public Use, 1134

a. In General, 1134

b. Procedure, 1136

c. Liahility For Consequences of Damages, 1137

22. Takvng Property For Private Use, 1137

a. In General, 1137

b. Authorizing Sale of Property, 1138

c. Compensation For Services to Property Without Owner's
Consent, 1139

d. Curative Acts, 1180

1, {, Taxation, 1130

a. In General, 1130
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b. Mcmner of Enforcement, 1133

c. Rules of Evidence, 1185

d. Curative Acts, 1136

XIV. REMEDIES FOR INJURIES, 1137

A. Constitutional Guara/nti^s, 1187

1. In General, 1137

2. Limitation and Scape, 1137

B. Violations and Infringements of the G^ua/ramties, 1138

1. In General, 1138

2. Conditions and Restrictions on Enforcement of LiabiliUea, 1138

a. In General, 1138

b. Conditions Precedent, 1188

3. Particular Guaranties, 1138

a. Free Justice, 1138

(i) In General, 1138

(ii) Damages For Frivolous or Groundless Appeal, 1138

(hi) Payment of Costs and Fees, 1138

(iv) Payment of Taxes or Clavms on Property in
Suit, 1139

(v) Tax on Litigation, 1139

b. Prompt Justice, 1139

4. Proceedings For Review, 1130

5. Repeal of Statute Giving Rem,edy, 1140

CROSS-REFBRBNCES

For Constitutionality of Statute, see Statutes.
Constitutional Provisions

:

As to Civil Rights, see Civil Eights.
As to Punishment, see Criminal Law.
As to Rights of Accused, see Criminal Law.
As to Sentence, see Criminal Law.
Relating to Particular Subjects, see Aliens ; Corporations ; Costs

;

Counties ; Courts ; Criminal Law ; Elections ; Eminent Domain
;

Habeas Corpus ; Insurance ; Municipal Corporations ; Officers
;

Railroads ; States ; Taxation ; Telegraphs and Telephones
;

Trusts ; United States ; Waters ; and the like special titles.

Constitutional Questions on Appeal, see Appeal and Error.
Determination of Constitutional Questions

:

Jurisdiction, see Courts.
On Appeal, see Appeal and Error.

Distribution of Powers Between States and United States, see States
;

United States.

I. DEFINITION.

A constitution may be defined as that fundamental law of a state ' which con-

tains the principles upon which government is founded, regulates the division of

1. "A constitution is but a law; it emanates powers to the different departments, it leaves

from the people, the depository, and the only those powers to be exercised by those depart-

one, of all political power; it is therefore, ments, and leaves to the sovereign people

the supreme law. It organizes and defines themselves no other power than that of choos-

the different parts of the government, con- ing their own oflScers or representatives. The
fers on each department the powers and people can do no act, except make a new con-

duties allotted to each, and limits the powers stitution or make a revolution." Com. v.

of every department. It has this further Collins, 8 Watts (Pa.) 331, 349.

quality: having distributed the different Story defines a constitution to be " a fun-

m
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sovereign powers, and directs to what persons each of these powers is to be intrusted
and the manner of its exercise.^

II. Different kinds of Constitutions.
A. Unwritten. A constitution is said to be unwritten when its source is in

precedents and customs. Such is often said to be the constitution of England.^

damental law or basis of government." 1

Story Const. §§ 338, 339 [quoted, in McKoan
V. Devries, 3 Barb. (N. Y.) 196, 198, 1 Code
Kep. (N. Y.) 6, 6 N. Y. Leg. Obs. 203].

2. Bouvier L. Diet. See Constitution.
Other definitions are: "The form of gov-

ernment, delineated by the mighty hand of
the people, . . . [It] is the supreme law
of the land." Vanhorne x>. Dorrance, 2 Dall.
(U. S.) 304, 308, 28 Fed. Cas. No. 16,857, 1

L. ed. 391 \quoted in Eison «. Farr, 24 Ark.
160, 166, 87 Am. Dec. 52; Cohen x>. Hoff, 3
Brev. (S. C.) 500, 501].
"An instriunent of government, made and

adopted by the people for practical purposes,
connected with the common business and
wants of human life." People v. New York
Cent. R. Co., 24 N. Y. 485, 486.

" That by which the powers of govern-
ment are limited." Kamper v. Hawkins, 1

Va. Cas. 20, 24.
" The organization of the government, dis-

tributing- its powers among bodies of magis-
tracy, and declaring their rights, and the
liberties reserved and retained by the people."

French v. State, 52 Miss. 759, 762.
" The body of fundamental laws as con-

tained in written documents, or established

by prescriptive usage, which constitute the
form of government for a nation, state, com-
munity, association, or society." Worcester
Diet, {^quoted, in McEae v. McLeod, 26 Grant
Ch. (tf. C.) 255, 259].

" The established form of government in a
state, kingdom, or country; a system of

fundamental rules, principles, and ordinances

for the government of a state or nation,

either contained in written documents, or

established by prescriptive usage." Imperial

Diet, \_quoted, in McEae v. McLeod, 26 Grant
Ch. (U. C.) 255, 259].

"The work or will of the People them-

selves, in their original, sovereign, and un-

limited capacity." Vanhorne v. Dorrance, 2

Dall. (U. S.) 304, 308, 28 Fed. Cas. No.

16,857, 1 L. ed. 391 [quoted in Eison v. Farr,

24 Ark. 161, 167, 87 Am. Dec. 52].

"To some extent a declaration of rights.

It neither enforces itself nor the privileges

which it guarantees." Sayres v. Com., 88

Pa. St. 291, 308.
" The form of government instituted by the

people in their sovereign capacity, in which

first principles and fundamental law are es-

tablished." Phoebe (a woman of color) v.

Jay, 1 111. 268, 271.

"It is to . . . the departments of govern-

ment, what a law is to individuals— nay, it

is not only a rule of action to the branches

of government, but it is that from which their
existence flows, and by which the powers, (or
portions of the right to govern,) which may
have been committed to them, are prescribed— It is their commission— nay, it is their

creator." Kamper v. Hawkins, 1 Va. Cas.

20, 24.

" A constitution is not the beginning of a
community nor the origin of private rights;
it is not the fountain of law nor the incipient

state of government; it is not the cause, but
consequence, of personal and political free-

dom; it grants no rights to tlie people, but
is the creature of their power, the instrument
of their convenience." Cooley Const. Lim. 37
[quoted in State v. Ah Chuey, 14 Nev. 79,

101, 33 Am. Rep. 530].

3. " There are four principal sources of
English Constitutional Law: (1) Treaties,

or quasi-treaties, (2) Precedents and cus-

toms generally known as Common Law, (3)

Compacts, and (4) Statutes. The first, and
the two last of these divisions are the writ-

ten part of the Constitution, the second is

the unwritten part." The treaties are: The
Act of Union with Scotland (1707), the Act
of Union with Ireland (1800). The prece-

dents and customs are to be found in docu-

ments, such as judgments, authoritative re-

ports and lawyers' opinions. The relations of

the crown, cabinet, the house of lords and
house of commons lie outside the domain of

written law. The Compacts are the Great
Charter (Magna Charta 1215), the Bill of

Eights (1689),the Act of Settlement (1700).
Petition of Eights (1627) and the Habeas
Corpus Act (1697) are also important.

The statutes are acts of parliament sanc-

tioned by the crown. Boutmy Const. L. 8,

17, 18, 46. "The Parliament of Great
Britain, indeed, as possessing the sovereignty

of the country, has the power to disregard

fundamental principles, and pass arbitrary

and unjust enactments ; but it cannot do this

rightfully, and it has the power to do so

simply because there is no written constitu-

tion from which its authority springs or on
which it depends, and by which the courts

can test the validity of its declared will."

Cooley Const. Lim. (5th ed.) 209. "The
British parliament has supreme and uncon-

trolled power, and may change the Constitu-

tion of England, and repeal even Magna
Charta, which is itself only an act of parlia-

ment. But in this Commonwealth the legis-

lative, as well as the executive authority and
the courts of justice, is controlled and lim-

fited by the written constitution." In re

Whitcomb, 120 Mass. 118, 122, 21 Am. Eep.

[II, A]



716 [8 Cye.J CONSTITUTIONAL LA W
B. Written— 1. In General. A written constitution may be defined as a

stipulation agreed upon by the people of a state or nation as a rule of action
binding upon all its officials and departments, and susceptible of interpretation

only by a tribunal established by its provisions, and of modification or repeal only
by the authority creating it.*

2. United States— a. Federal Constitution. The constitution of the United
States is the most famous of all written constitutions.^

502; Burnham v. Morrissey, 14 Gray (Mass.)
226, 238, 74 Am. Dee. 676. And see Opinion
of Justices, 126 Mass. 557, 565. The provi-

sions of Magna Cliarta were not original con-

cessions. Nearly all of them may be traced
to the usages and institutions of the Anglo-
Saxons. See Bowen " Documents of the Con-
stitution of England and America"; Stubb
" Select Charters " ; Thomson " Historical
Essay on Magna Charta " ; and Preston
" Docimients of American History."

A translation of Magna Charta may be
found in Ky. Stat. (1899), p. 1.

4. Cooley says: "In our American Consti-
tutional law, the word ' constitution ' is used
in a restricted sense, as implying the written
instrument agreed upon by the people of the
Union, or any one of the States, as the abso-
lute rule of action and decision for all de-

partments and officers of the Government, in
respect to all points covered by it, which
must control until it shall be changed by the
authority which established it." Cooley
Const. Lim. 3 [quoted in State v. McCann, 4
Lea (Tenn.) 1, 9; Cline v. State, 36 Tex.
Crim. 320, 350, 36 S. W. 1099, 37 S. W. 722,
61 Am. St. Rep. 850; Rasmussen v. Baker, 7

Wyo. 117, 134, 50 Pac. 819, 38 L. R. A. 773].

Miller defines a constitution as " a written
instrument by which the fundamental powers
of the government are established, limited,

and defined, and by which those powers are
distributed among several departments, for
their safe and useful exercise for the benefit

of the body politic." Miller Const. 71 [quoted
in Rasmussen v. Baker, 7 Wyo. 117, 135, 50
Pac. 819, 38 L. R. A. 773].

Other definitions are: "An agreement of
the people, in their individual capacities, re-

duced to writing, establishing and fixing cer-

tain principles for the government of them-
selves." State V. Parkhurst, 9 N. J. L. 427,
443 [quoted in Rasmussen v. Baker, 7 Wyo.
117, 135, 50 Pac. 819, 38 L. R. A. 773].
" The supreme original written will of the

people, acting in their highest sovereign
capacity, creating and organizing the form
of government, designating the different de-

partments, assigning to them their respective

powers and duties, and restraining each and
all of them within their proper and peculiar
spheres." State v. Cox, 8 Ark. 436, 443 [cit-

ing State V. Ashley, 1 Ark. 513].
" A written constitution is, in every in-

stance, a limitation upon the powers of gov-
ernment in the hands of agents; for there
never was a written republican constitution

which delegated to functionaries all the latent

powers which lie dormant in every nation, and

[11, B. 1]

are boundless in extent and incapable of
definition." State v. Ah Chuey, 14 Nev. 79,
101, 33 Am. Rep. 530.

5. Its history is briefly as follows: Con-
gress appointed at the same time a committee
to prepare a declaration of independence and
a committee to prepare a plan of confedera-
tion for the colonies. Dr. Franklin, as early
as Aug. 21, 1775, submitted to that body a
sketch entitled "Articles of Confederation
and Perpetual Union of the Colonies," which
became a basis for the articles reported on
July 12, 1776. These articles of confedera-
tion were amended from time to time until
Nov. 17, 1777, when congress determined to
propose them to the states. The last state to
ratify them was Maryland on March 1, 1781.
" The exclusive cognizance of our foreign re-

lations, the rights of war and peace, and the
right to make unlimited requisitions of men
and money, were confided to Congress, and
the exercise of them was binding upon the
states. But, in imitation of all tlie former
confederacies of independent states, either in

ancient Greece or modern Europe, the articles

of confederation carried the decrees of the
federal council to the states in their sov-

ereign or collective capacity. This was the
great fimdamental defect in the confederation
of 1781; it led to its eventual overthrow;
and it has proved pernicious or destructive

to all other federal governments which
adopted the principle. Disobedience to the
laws of the Union must either he submitted
to by the government, to its own disgrace, or
those laws must be enforced by arms. The
mild influence of the civil magistrate, how-
ever strongly it may be felt and obeyed by
private individuals, will not be heeded by an
organized community, conscious of its

strength and swayed by its passions. The
history of the federal government of Greece,

Germany, Switzerland, and Holland afford

melancholy examples of destructive civil war
springing from the disobedience of the sepa-

rate members." 1 Kent Comm. 213. The
weakness of the confederation and the need
of the substitution of a more stable system
was pointed out by Hamilton in a letter to

James Duane, Sept. 3, 1780. See 1 Hamilton
Works (Lodge ed.) 203. In May, 1785, con-

gress failed to act on the report of a com-
mittee recommending an alteration of the
first paragraph of the ninth of the articles of

confederation so as to enlarge the powers of

congress, especially as to trade ; and the leg-

islature of Virginia on Jan. 21, 1786, ap-
pointed commissioners to meet such commis-
sioners as might be appointed by other states
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ta. State Constitutions. A state constitution consists of a number of funda-

mental laws passed by, and alterable and repealable alone by, the people ; it is

superior to the will of the legislature, the validity of whose acts is determined

by its provisions.*

" to examine the relative situation and trade
of said states; to consider how far a uniform
system in their commercial regulations may
be necessary to their common interest and
their permanent harmony; and to report to
the several states such an act relative to this

great object as when unanimously ratified by
them will enable the United States in con-
gress effectually to provide for the same."
Va. Code (1887), p. U. The commissioners
of only four states besides Virginia, viz.,

Delaware, Pennsylvania, New Jersey, and
New York, met in Annapolis on the first

IMonday in September. A report drawn by
Mr. Hamilton was agreed upon recommending
that commissioners from all the states meet
on the second Monday in the May following.

See Hamilton Works (Lodge ed.) 319. A
convention of delegates from all the original

thirteen states (except Rhode Island) met
at Philadelphia May 14, 1787. On Septem-
ber 17 a form of constitution was unani-

mously agreed upon, and on September 28

submitted to the congress of the confedera-

tion. Conformably to recommendations as to

its adoption, it was sent by the congress to

the state legislatures, in order to be rejected

or ratified by conventions of delegates chosen

in each state by the people. The several state

conventions ratified the constitution as fol-

lows: Delaware, Deo. 7, 1787; Pennsylvania,

Dec. 12, 1787; New Jersey, Dee. 18, 1787;

Georgia, Jan. 2, 1788; Connecticut, Jan. 9,

1788; Massacusetts, Feb. 6, 1788; Maryland,

April 28, 1788; South Carolina, May 23,

1788; New Hampshire, June 21, 1788; Vir-

ginia, June 26, 1788; New York, July 26,

1788; North Carolina, Nov. 21, 1789; Rhode
Island, May 29, 1790. Art. 7 of the constitu-

tion provides that " the Ratification of the

Conventions of nine States, shall be sufficient

for the Establishment of this Constitution

between the States so ratifying the Same."

The ratification by the ninth state was read

to congress on July 2, 1788, and on Septem-

ber 13 congress passed the following: "Re-
solved, That the first Wednesday in January

next, be the day for appointing electors in

the several states, which before the said day

shall have ratified the said Constitution;

that the first Wednesday in February next,

be the day for the electors to assemble in

their respective states, and vote for a presi-

dent; and the first Wednesday in March niext,

be the time, and the present seat of Con-

gress (New York) the place for commencing
proceedings under the said Constitution." 13

Jour. Cong. 141. Proceedings having taken

place conformably to this resolution, Wash-
ington took the oath of office on April 30,

and congress met on March 4. 0\yiilg to the

want of a quorum the house did not organize

until April 1, nor the senate until April 6.

It has been held in Owings v. Speed, 5 Wheat.
(U. S.) 420, 5 L. ed. 124 (action of ejectment

to recover a lot of land) that the operation

of the constitution " did not commence before

the first Wednesday in March, 1789."

Amendments.— The first ten of the amend-
ments were proposed at the first session of

congress, Sept. 25, 1789, and were finally

ratified by the constitutional number of states

on Dec. 15, 1791. The eleventh wag proposed

in congress on March 5, 1794, and was de-

clared by the president in a message dated
Jan. 8, 1798, to have been adopted by the

constitutional number of states. The twelfth

was proposed in congress on Dee. 12, 1803,

and was adopted by the constitutional num-
ber of states in 1804. The thirteenth was
proposed in congress on Feb. 7, 1865, and was
ratified by three fourths of the states. The
fourteenth amendment was proposed by con-

gress to the legislatures of the several states

on June 16, 1866, but it was not until July
28, 1868, that the secretary of state certified

that it had been adopted. The history of this

amendment is given in Mass. Rev. Laws
(1902), p. 13. The fifteenth amendment was
proposed to the legislatures by congress on
Feb. 27, 1869, and it was declared on March
30, 1870, to have been ratified by the consti-

tutional number of states.

6. See Taylor v. Governor, 1 Ark. 21, 27;
Lynn v. Polk, 8 Lea (Tenn.) 121, 165; Bates
'0. Kimball, 2 D. Chipm. (Vt.) 77, 84, where it

is said :
" When the people associate, and

enter into compact for the purpose of estab-

lishing government, that compact, whatever
may be its provisions, or in whatever lan-

guage it may be written, is the constitution

of the State, revocable only by the people, or

in the manner they prescribe."

While these state constitutions differ

widely in their provisions, their important
features may be thus summarized: (1) "The
State Constitutions are the oldest things in

the political history of America, for they are

the continuations and representatives of the

royal colonial charters, whereby the earliest

English settlements in America were created,

and under which their several local govern-
ments were established, subject to the au-

thority of the English Crown and ultimately
of the British Parliament. But, like most of

the institutions under which English speak-

ing peoples now live, they have a pedigree

which goes back to a time anterior to the
discovery of America itself. It begins with
the English Trade Guild of the middle ages,

itself the child of still more ancient corpora-
tions, dating back to the day of Imperial
Rome, and formed under her imperishable
law. Charters were granted to merchant

[II, B. 2, b]
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3. Dominion of Canada. The British North America Act '''

is the sole charter

by which the rights claimed by the Dominion and the provinces respectively can

be determined.*

III. Establishment and Amendment of Constitutions.

A. Adoption. A state constitution adopted in convention but never recog-

nized by the general government or ordained or established by the people is

invalid.*

guilds in England as far back as the days of

King Henry I. Edward IV gave an elaborate

one to the Merchant Adventurers trading
with- Flanders in 1463. In it we may already
discern the arrangements which are more
fully set forth in two later charters of greater

historical interest, the charter of Queen Eliz-

abeth to the East India Company in 1599,

and the charter of Charles I to the ' Governor
and Company of the Massachusetts Bay in

Newe-England ' in 1628. ... So long as the

colony remained under the British Crown,
the superior authority, which could amend or
remake the frame of government, was the

British Crown or Parliament. When the con-

nection with Britain was severed, that au-

thority passed over, not to the State legis-

lature, which remained limited, as it always
had been, but to the people of the now in-

dependent commonwealth, whose will speaks
through what is now the State Constitution,

just as the will of the Crown or of Parlia-

ment had spoken through the charters of

1628 and 1691." 1 Bryee Am. Commonw.
(3d ed.) 427-429. See also Fiske Begin-
nings New Eng. (2) On the separation from
Great Britain in 1776, in most cases the

charters of the thirteen colonies then or later

remodeled became the state constitutions. In
Massachusetts the first constitution was re-

jected by the people in 1778, the new one
being established in 1780. In Connecticut

there was no change until 1828, and in Rhode
Island until 1842.

Since the alliance of the original thirteen

states thirty-two have been admitted into

the Union by acts of congress either direct-

ing the people to meet and enact a. constitu-

tion or accepting a constitution already made
by the people. An illustration of the former
method of procedure is offered in 25 U. S.

Stat, at L. p. 676, c. 180, providing for the

admission of North Dakota, South Dakota,
Montana, and Washington into the Union,

and of the latter in 26 U. S. Stat, at L. p.

215, c. 656; p. 222, k. 664, providing for the

admission of Idaho and Wyoming. " Of these

instruments (state constitutions), therefore,

1(0 less than of the constitutions of the thir-

teen original states, we may say that al-

though subsequent in date to the federal con-

stitution, they are, so far as each state is

concerned, de jure prior to it. Their au-

thority over their own citizens is nowise de-

rived from it." I Bryce Am. Commonw. (3d

sd.) 431.

Great modificatians tave been made in

[II, B, 3]

nearly all the state constitutions, an excel-

lent analysis of which may be found in I

Bryce Am. Commonw. (3d ed. ) 433 et seq.

7. See British North America Act, 1867,

set out in full in 1 Cas. B. N. A. Act 1.

8. Gwynne, J., in Mercer v. Atty.-Gen., 5

Can. Supreme Ct. 538, 675. In Lefroy's " The
Law of Legislative Power in Canada " this

act is treated at great length, and a compari-
son is drawn with the system of the United
States.

An act of a provincial legislature may lie

held not within the legislative capacity of

that legislature. Severn v. Reg., 2 Can. Su-
preme Ct. 70; Leprohon v. Ottawa, 2 Ont.
App. 522.

9. Alabama.— Revenue Com'rs -u. State, 45
Ala. 399; Scruggs v. Huntsville, 45 Ala. 220.

Idaho.—Amendments may be proposed by
joint resolution. Hays v. Hays, (Ida. 1897)
47 Pac. 732.

Kentucky.— White v. Com., 20 Ky. L. Rep.
1942, 50 S. W. 678.

Louisiana.— Jefferson Parish v. Burthe, 21

La. Ann. 325. And see State v. Favre, 51

La. Ann. 434, 25 So. 93.

Minnesota.—An act enacted before a con-

stitutional amendment took effect is valid.

Duluth V. Duluth St. R. Co., 60 Minn. 178,

62 N. W. 267. See also Goodrich v. Moore,
2 Minn. 61, 72 Am. Dec. 74.

Mississippi.— The ratification of the con-

stitution by popular vote on Dec. 1, 1869,

was the act of adoption. State v. Williams,

49 Miss. 640.

Nebraska.— The method of submission and
adoption of a proposition to amend the state

constitution is given in Tecumseh Nat. Bank
V. Saunders, 51 Nebr. 801, 71 N. W. 779.

The history of the formation and adoption of

the constitution of the state is given in Brit-

tle V. People, 2 Nebr. 198.

New Jersey.— Bott v. State Secretary, 62
N. J. L. 107, 40 Atl. 740, giving the method
of adopting and rejecting constitutional

amendments.
North Dakota.—The secretary of state must

certify to the county auditors a joint resolu-

tion of the legislature that the question

whether a constitutional convention should be

held should be submitted to the people. State

V. Wineman, 6 N. D. 81. An article which
received a majority of all the votes cast upon
the question of adoption, but did not receive

a majority of the votes cast for governor,

was held to be legally adopted. State v.

Barnes, 3 N. D. 319, 55 N. W. 883.
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B. Amendment and Revision — l. In General. A corstitution can be
amended or changed only in the mode therein prescribed.*" Where a provision

in a constitution requires that a " majority of the votes of electors voting at a

general election " (or similar language) is necessary to the adoption of an amend-

South Carolina.— Neither the legislature
nor courts can change the terms of a joint
resolution so as to express the evident intent
of the law-maker; but where one portion of

a proposed amendment to the constitution,
voted on and ratified, is in operation because
the terms in the joint resolution make it

apply to the wrong section the other portions
of such amendment are not invalidated. If

one section of a constitution is so amended
as to make it repugnant to another original
section, such original section is thereby re-

pealed; and an act of the legislature as to

certain limitations in the words of the con-

stitution does not so operate after such lim-

itations in the constitution are removed by
amendment. Bray v, Florence, 62 S. C. 57,
39 S. E. 810. Notwithstanding the objections
to the convention which framed the constitu-

tion of 1865, such as that it was not called in

conformity with former statutes nor by com-
petent authority, it must be treated as the
fundamental law. State v. Starling, 15 Rich.

(8. C.) 120.

South Dakota.— State v. Thorson, 9 S. D.
149, 68 N. W. 202, 33 L. E. A. 582, method
of submission to people.

Texas.— Ellis v. Cleburne, (Tex. Civ. App.
1896) 35 S. W. 495, validity of contract de-

pending on time when amendment became
effective.

West Virginia.— A constitutional conven-

tion lawfully convened derives its powers, not

from the legislature, but from the people, and
the legislature can neither limit nor restrict

the exercise of such powers. Loomis v. Jack-

son, 6 W. Va. 613.

See 10 Cent. Dig. tit. "Constitutional

Law," § 1.

10. Alahama.— Collier v. Frierson, 24 Ala.

100.

Arkansas.—The people of a state may alter

or reform the government in the manner
provided by the organic law, so long as they

do not thereby ignore or deny allegiance to

the federal government or antagonize the

federal constitution. Penn v. Tollison, 26

Ark. 545.

California.— People v. Curry, 130 Cal. 82,

62 Pac. 516; Martin v. Board of Election

Com'rs, 126 Cal. 404, 58 Pac. 932. For an

amendment to the constitution that was prop-

erly adopted see People v. Strother, 67 Cal.

624, 8 Pac. 383.

Colorado.— Nesbit v. People, 19 Colo. 441,

36 Pac. 221.

Florida.— If an amendment provides that

the section " is hereby amended so as to read

as follows," what follows becomes the entire

law and the old section ceases to have any

force after the adoption of the amendment.

Opinion of Justices. 15 Fla. 735.

Idaho.— -Bays v. Hays, (Ida. 1897) 47 Pac.

732 (proposal of, title, and date of going
into effect) ; Green v. State Bd. Canvassers,
(Ida. 1896) 47 Pac. 259 (ratification by a
majority of electors).

Illinois.— Garrison v. Little, 75 111. App.
402.

Indiana.— The fact that an amendment
was submitted to the people by an act not
in conformity with a law passed by a pre-

vious legislature, providing the manner in

which amendments should be submitted, did
not render the election thereunder a special

one. In re Denny, 156 Ind. 104, 59 N. E.

359, 52 L. R. A. 722.

Iowa.— State v. Brookhart, 113 Iowa 250,
84 N. W. 1064.

Maryland.— If by its terms a new constitu-

tion continues in force or operation any pro-

visions of the old, in construing the new
constitution such provisions are pro hoc vice

parts of the new. Smith v. Thursby, 28 Md.
244.

Massachusetts.— Opinion of Justices, 6

Cush. (Mass.) 573.

Minnesota.— Whatever irregularities ex-

isted in the submission of an amendment to

the people and in their adoption of it were
held to be cured by the subsequent admission
of Minnesota as a state into the Union and
its subsequent action in ratifying the amend-
ment, by acting under its provisions. Se-

combe v. Kittleson, 29 Minn. 555, 12 N. W.
519.

Mississippi.— State v. Powell, 77 Miss. 543,
27 So. 927, 48 L. R. A. 652. As to an amend-
ment regarded as a part of the constitution
see Green v. Weller, 32 Miss. 650.

Missouri.— The time when an amendment
took effect is stated in State v. Kyle, 166 Mo.
287, 65 S. W. 763. The method of publica-

tion and the meaning of the explanatory
words on the ballot are given in Russell v.

Croy, 164 Mo. 69, 63 S. W. 849. Methods
of procedure are fully given in Edwards v.

Lesueur, 132 Mo. 410, 33 S. W. 1130, 31
L. R. A. 815.

Montana.—Durfee v. Harper, 22 Mont. 354,

56 Pac. 582.

Nebraska.— A proposition to amend the
constitution can only be submitted at a gen-

eral election at which there are elected sena-

tors and representatives. Teeumseh Nat.
Bank v. Saunders, 51 Nebr. 801, 71 N. W.
779.

New Yorfc.— People v. Rice, 135 N. Y. 473,

31 N. E. 921, 47 Am. St. Rep. 702, 16 L. R. A.
836 [reversing 19 N. Y. Suppl. 978, 47 N. Y.
St. 685], holding that while a certain amend-
ment in some way was not submitted and
it remained unchanged in view of the amend-
ment of another section it was amended by
implication. See also Green v. Shumway,
39 N. y. 418, holding that that portion of

[HI, B, 1]
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nient to the constitution, to the acceptance of certain provisions of law, or to the
authorization of a county, town, municipality, etc., to do certain things such as

to issue bonds, etc., there is a difference of opinion as to whether a majority of
all the votes of tlie electors voting at the election, or only a majority of the
votes of those voting upon the proposition are required, the United "States courts

favoring the latter contention, and the decisions of the different states not being
always consistent."

an act to provide for a convention to amend
the constitution which required a certain test

oath at the election of delegates was void.

2forth Carolina.— Provisions of the former
state constitution authorizing the call of a,

convention for amending the constitution

were held not to exclude the power of the
United States to call a convention of the

people of North Carolina for the purpose of

forming a constitution, at a time when the
state government organized under the former
one had been held practically superseded by
acts of rebellion against the national gov-

ernment. In re Hughes, 61 N. C. 57.

North Dakota.— State v. Dahl, 6 N. D. 81,

68 N. W. 418, 34 L. R. A. 97, submission to

the people by joint resolution.

Pennsylvania.— Com. v. Griest, 196 Pa.
St. 396, 46 Atl. 505, 50 L. R. A. 568, as to

the publication of an amendment.
Rhode Island.— In re Constitutional Con-

vention, 14 R. I. 649.

South Dakota.— State v. Herried, 10 S. D.
109, 72 N. W. 93, stating the law as to en-

tering a proposed amendment upon the jour-

nals of the two houses, the printing of, and
voting upon, it. See also Lovett v. Fergu^n,
10 S. D. 44, 71 N. W. 765.

Wisconsin.— State v. Timme, 54 Wis. 318,

11 N. W. 785.

United States.— Spooner v. McConnell, 1

McLean (U. S.) 337, 23 Fed. Cas. No. 13,245.

See 10 Cent. Dig. tit. " Constitutional

Law," § 2.

11. California.— Howland v. San Joaquin
County, 109 Cal. 152, 41 Pac. 864 (holding

that although the proposition was submitted

at a general election, the language of the

constitution only required the assent of two
thirds of the electors voting on the proposi-

tion) ; People v. Berkeley, 102 Cal. 298, 36

Pac. 591, 23 L. R. A. 838 (holding that a
majority of all the electors voting at the

election was necessary to carry the proposi-

tion to reorganize the town )

.

Florida.— A majority of registered votes
" as used in the act must be construed to

mean a majority of those qualified electors

who vote at the election, and not a majority

of all who had the right to vote." State v.

Sumpter County Com'rs, 19 Fla. 518, 539.

Georgia.— Decatur v. Wilson, 96 Ga. 251,

23 S. B. 240; Madison v. Wade, 88 Ga. 699,

16 S. E. 21 ; Gavin v. Atlanta, 86 Ga. 132, 12

S. E. 262, all cases as to the mode of ascer-

taining whether two thirds of the votes were

cast.

Idaho.— Green v. State Bd. Canvassers,

(Ida. 1896) 47 Pac, 259, majority of electors
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voting on amendment as to female suffrage
only necessary.

Illinois.— Chestnutwood v. Hood, 68 111.

132, holding that a majority of those voting
was necessary on the question of county aid
to a railroad. See People v. Wiant, 48 111.

263, on the question of the removal of a
county-seat. See also People v. Garner, 47
111. 246, requiring a majority of all the citi-

zens to adopt township organization. In
People V. Harp, 67 111. 62, it was held on the
question of subscription to a railroad that
only a majority of the voters voting was
necessary. So in Dunnovan v. Green, 57 111.

63.

Indiana.— In re Denny, 156 Ind. 104, 59
N. E. 359, 51 L. R. A. 722, it appeared that
the amendment having been submitted at a
general election, the governor's proclamation
announced that two hundred and forty thou-

sand and thirty-one votes had been cast for,

and one hundred and forty-four thousand and
seventy-two against, the amendment ; that six

hundred and sixty-four thousand and ninety-

four votes were cast for presidential electors

and six hundred and fifty-five thousand nine
hundred and sixty-five for governor, and it

was held that the proposed amendment was
rejected for want of a constitutional major-
ity. It was held that a majority of all the
votes cast was intended in South Bend v.

Lewis, 138 Ind. 512, 37 N. E. 986 (proceed-

ings for the annexation of a town to a city) ;

State V. Swift, 69 Ind. 505. But see Lamb
V. Cain, 129 Ind. 486, 29 N. E. 13, 14 L. R. A.
518; State v. Dillon, 125 Ind. 65, 25 N. E.
136 ; Rushville Gas Co. v. Rushville, 121 Ind.

206, 23 N. E. 72, 16 Am. St. Rep. 388, 6

L. R. A. 315.

loxoa.—" The voters of the city or town,
contemplated in the statute, are those who,
after the required notice, come to the polls

and deposit their ballots." Taylor v. McFad-
den, 84 Iowa 262, 270, 50 N. W. 1070.

Kansas.— State v. Echols, 41 Kan. 1, 20
Pac. 523, holding that a majority of the votes

cast on the proposition of establishing a
county high school are sufficient. See Marion
County V. Winkley, 29 Kan. 36; In re Linn
County, 15 Kan. 500.

Kentucky.—Montgomery County Fiscal Ct.

i;. Trimble, 104 Ky. 629, 20 Ky. L. Rep. 827,
47 S. W. 773, 42 L. R. A. 738 [overruling
Belknap v. Louisville, 99 Ky. 474, 18 Ky.
L. Rep. 313,' 36 S. W. 1118, 59 Am. St. Rep.
478, 34 L. R. A. 256], assent of two thirds of
the voters sufiicient upon the question of au-
thorizing county indebtedness. See Jones v.

Com., 104 Ky. 468, 20 Ky. L. Rep. 651, 47
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2. Legislative Powers and Proceedings. Constitutional provisions may
enapower legislatures to make amendments to constitutions ; but ordinarily a legis-

lature has power only to propose amendments, which proposed amendments are

S. W. 328; Kush v. Com., 20 Ky. L. Rep.
673, 47 S. W. 585, both cases of voting on
the sale of liquor.

Louisiana.— " We hold that on reason and
authority that a majority of the property
taxpayers in number and value means a ma-
jority of those voting at an election." De
Soto Parish v. Williams, 49 La. Ann. 422,
441, 21 So. 647, 37 L. E. A. 761. See also
Duperier v. Viator, 35 La. Ann. 957.

Maryland.— When an election is held at
which a subject-matter is to be determined
by a majority of the voters entitled to cast
ballots thereat, those absenting themselves,
and those who being present abstain from
voting, are considered as acquiescing in the
result declared by a majority of those actu-

ally voting; even though in point of fact but
a minority of those entitled to vote really do
vote. Walker v. Oswald, 68 Md. 146, 11 Atl.

711.

Massachusetts.—The constitution distinctly

Bays that amendments shall be adopted if

" approved and ratified by a majority of

the qualified voters, voting thereon." Mass.
Rev. Tjaws 42.

Michigan.— A majority of all the votes

cast and not merely a majority of those cast

on the question of bonding a city was held

necessary in Stebbins v. Judge Superior Ct.,

108 Mich. 693, 66 N. W. 594.

Minnesota.— In Smith v. Renville County,

64 Minn. 16, 35 N. W. 956, it was held that

at an election under the county-seat removal

act all the ballots cast, unintelligible as well

as intelligible, must be considered. In Slin-

gerland v. Norton, 59 Minn. 351, 357, 61

N. W. 322, "majority" was held to mean
not a mere majority, but the majority re-

quired by the first clause of the act, to wit,

sixty per cent. In Everett v. Smith, 22 Minn.

53; Bayard v. Klinge, 16 Minn. 249; Taylor

V. Taylor, 10 Minn. 107, a "majority" in

the constitutional provisions as to the re-

moval of coimty-seats was held to mean a

majority of those voting at the election.

Mississippi.—On an amendment to the con-

stitution a majority of the votes cast is re-

quired. State V. Powell, 77 Miss. 543, 27

So. 927, 48 L. R. A. 652. See United States

cases infra, this note.

Missouri.— A majority of those voting on

township organization is not sufficient; there

must be a majority of all the votes east.

State V. McGowan, 138 Mo. 187, 39 S. W.
771. See State v. Binder, 38 Mo. 450; State

V. Reniek, 37 Mo. 270; State v. Winkelmeier,

35 Mo. 103.

Nelraska.— " To secure the adoption of an

amendment to our constitution it is necessary

that the favorable votes be in excess of one-

half of the highest aggregate number of

votes cast at said election, whether such high-

est number be for the election of an officer or

[46]

upon the adoption of a proposition." Te-

cumseh Nat. Bank v. Saunders, 51 Nebr. 801,

805, 71 N. W. 779; Bryan v. Lincoln, 50
Nebr. 620, 70 N. W. 252, 35 L. R. A. 752;
State V. Babcock, 17 Nebr. 188, 22 N. W. 372
(holding that a majority of voters of the

city are necessary to authorize the issue of

bonds ) . So in State v. Anderson, 26 Nebr.
517, 42 N. W. 421 (sale of county grounds) ;

State V. Bechel, 22 Nebr. 158, 34 N. W. 342
(consent to operate a street railway).
New Jersey.— Under the words " voting

thereon " in the constitution " evidently only
those voting for or against an amendment are
to be deemed those voting thereon." Bott
V. State Secretary, 63 N. J. L. 289, 300, 43
Atl. 744, 45 L. R. A. 251, 62 N. J. L. 107, 40
Atl. 740.

New York.— Smith v. Proctor, 130 N. Y.
319, 29 N. E. 312, 41 N. Y. St. 632, 14 L. R. A.
403, only majority of those voting required
on the question of issuing bonds for school
purposes. But see People v. Ft. Edward, 70
N. Y. 28 ; May v. Bermel, 20 N. Y. App. Div.

53, 46 N. Y. Suppl. 622, only majority re-

quired of those voting on question of town
borrowing money.
North Carolina.—^A majority of the quali-

fied voters, and not merely of those voting,

is necessary to enable a municipal corpora-

tion to loan its credit or contract a debt.

Duke V. Brown, 96 N. C. 127, 1 S. E. 873;
Southerland v. Goldsboro, 96 N. C. 94, 1

S. E. 760. But see Reiger v. Beaufort, 70
N. C. 319.

North Dakota.— " Two thirds of the votes

polled " means two thirds of the votes polled

on the particular question. State v. Lenglie,

5 N. D. 594, 67 N. W. 938, 32 L. R. A. 723;
State 1). Barnes, 3 N. D. 319, 55 N. W. 883.

Ohio.— Enyart v. Hanover Tp., 25 Ohio St.

618, a majority of all the votes cast on the

question of a, special tax.

Pennsylvania.— A majority of the whole
number of persons voting was held sufiioient

to adopt a new church constitution. Schlich-

ter V. Keiter, 156 Pa. St. 119, 27 Atl. 45, 22
L. R. A. 161.

Tennessee.— Two thirds of the actual vo-

ters are required to vote on the removal of

county-seat. Braden v. Stumph, 16 Lea
(Tenn.) 581. See also Cocke v. Gooch, 5

Heisk. (Tenn.) 294; Louisville, etc., R. Co.

V. County Ct., 1 Sneed (Tenn.) 637, 62 Am.
Dec. 424.

Texas.— Only a majority of all the votes

cast is required for removal of county-seat.

Alley V. Benson, 8 Tex. 297.

Washington.— Three-fifths majority of

those actually voting is required as to issu-

ing bonds, etc. Yesler v. Seattle, 1 Wash.
308, 25 Pac. 1014; Metcalfe v. Seattle, 1

Wash. 297, 25 Pac. 1010.

West Virginia.— Three fifths of all the

[III, B, 2]
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usually required to be entered upon its journals and afterward submitted to the
people for approval in the manner prescribed in the constitution itself.'^

votes cast upon the question of relocation of

a county-seat is sufScient. Davis v. Brown,
46 W. Va. 716, 34 S. E. 839.

Wisconsin.— A majority only of the voters
voting is required on the question of school
tax. Sanford v. Prentice, 28 Wis. 358. See
also Gillespie v. Palmer, 20 Wis. 544.

TJnited States.—A provision in the consti-

tution of Mississippi that the legislature

shall not authorize a county to lend aid to a
corporation unless two thirds of the qualified

voters shall assent thereto at an election to

be held therein does not require an assenting

vote of two thirds of the whole number en-

rolled as qualified to vote, but only two
thirds of those actually voting at the election

held for the purpose. Carroll County v.

Smith, 111 U. S. 556, 4 S. Ct. 539, 28 L. ed.

517. And so generally in the United States

supreme court. Knox County v. New York
City Ninth Nat. Bank, 147 U. S. 91, 13 S. Ct.

267, 37 L. ed. 93 [disregarding Hawkins v.

Carroll County, 50 Miss. 735], was the case

of the issue of county bonds in Missouri in

aid of a railroad, the statute providing that
" two-thirds of the qualified voters of such

county, city or town, at a regular or special

election to be held therein, shall assent to

such subscription." It was held that a ma-
jority of those voting was sufficient. See

also Douglas v. Pike County, 101 U. S. 677,

25 L. ed. 968; Cass County v. Johnston, 95

U. S. 360, 24 L. ed. 416; St. Joseph Tp. v.

Rogers, 16 Wall. (U. S.) 644, 21 L. ed. 328;

Madison County v. Priestly, 42 Fed. 817;

Mobile Sav. Bank v. Oktibbeha County, 24

Fed. 110, 22 Fed. 580, all of which were cases

of bonds issued in aid of railroads.

See 10 Cent. Dig. tit. " Constitutional

Law," S 2.

12. Alabama.— An amendment omitted

from the ratifying resolutions was not con-

stitutionally ratified. Collier v. Frierson, 24
Ala. 100.

Arkansas.— The power of the general as-

sembly to amend the constitution does not au-

thorize them to repeal any provision of the

Bill of Rights. Eason v. State, 11 Ark. 481;
State V. Cox, 8 Ark. 436.

California.— The legislature cannot pro-

pose an amendment that will not upon its

adoption by the people become an effective

part of the constitution. Livermore v. Waite,

102 Cal. 113, 36 Pac. 424, 25 L. R. A. 312.

The method of proposing an amendment and
submitting it to the people is set forth in

Hatch V. Stoneman, 66 Cal. 632, 6 Pac. 734.

Colorado.— Nesbit v. People, 19 Colo. 441,

36 Pac. 221, amendments valid, although not
accurately entered in full on the journals of

the two houses.

Iowa.— McMillen v. Blattner, 67 Iowa 287,

25 N. W. 245 ; Koehler v. Hill, 60 Iowa 543,

14 N. W. 738, 15 N. W. 609, treat of the

journal of each house as the best evidence.

Louisiana.— State V, State Secretary, 43
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La. Ann. 590, 9 So. 776, holding that the
secretary of the senate and the clerk of the
house may spread a proposed amendment on
the journal after it has been voted for by
two thirds of the members, without express
authority from the senate or the house, and
that in this case there was a ratification of

the secretary's act, if any was needed.
Mississippi.— " Two thirds of each house "

means two thirds of a majority or a quorum.
Green v. Weller, 32 Miss. 650.

Missouri.— Under Const, art. 15, § 2, a
resolution proposing a constitutional amend-
ment need not be read on three different days
in each house, as an ordinary bill. Edwards
V. Lesueur, 132 Mo. 410, 33 S. W. 1130, 31

L. R. A. 815. See State v. McBride, 4 Mo.
303, 29 Am. Dec. 636.

Nebraska.—A proposition to amend the
constitution having been passed by the sen-

ate by the necessary three-fifths majority
and entered on the journal, it was amended
by the house and passed by the requisite ma-
jority and entered on the journal. After-

ward the house amendments were concurred
in by the senate and entered on its journal.

It was held that there was a sufficient com-
pliance with Const, art. 15, § 1. In re Sen-
ate File No. 31, 25 Nebr. 864, 41 N. W. 981,

discussing the provisions of this article and
section and the methods of procedure; also

the necessity of a title stating the object of

a bill to amend the constitution.

Nevada.—A proposed amendment to the
constitution not having been made on the

journal of either house as required by the

constitution, the omission was held fatal in

State V. Tufly, 10 Nev. 391, 12 Pac. 835, 3

Am. St. Rep. 895.

North Carolina.— State University v. Mel-
ver, 72 N. C. 76, stating the rule regarding
constitutions as laying down general propo-

sitions, leaving the details to be worked out

by the legislature as applied to Const, art.

13, S 9.

South Carolina.— See Bray v. Florence, 62

S. C. 57, 39 S. E. 810.

See 10 Cent. Dig. tit. " Constitutional

Law," S 3.

The journals kept by legislative bodies are

public records, and the courts may take ju-

dicial notice of the proceedings entered there-

in. Cooley Const. Lim. 135. But see Koeh-
ler V. Hill, 60 Iowa 543, 550, 14 N. W. 738,

15 N. W. 609.

How entered.— " When a proposed amend-
ment is entered in the journal of either

house by identifying reference it is within

the meaning and intent of the constitution

entered in the journal of that house."

Thomaaon v. Ashworth, 73 Cal. 73, 14 Pac.

615. A reference to the proposed amendment
by title and number is sufficient. Oakland
Paving Co. v. Tompkins, 72 Cal. 5, 12 Pac.

801, I Am. St. Rep. 17. Prohibitory-Amend-
ment Cases, 24 Kan. 700; Worman v. Eagan,
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3. Approval by President or Governor. There seems to be a difference of

view as to the necessity of the approval of the executive officer.'^

4. Certifying and Publishing Proposed Amendments. Constitutions generally

provide for the publication of all proposed amendments."
5. Convention to Revise. Another method of proposing amendments is by

constitutional conventions. The constitutional convention puts in form the ques-

tions of amendment upon which the people are to vote, but the changes are

enacted by the people themselves.'^

6. Submission to Popular Vote. As a general rule under the provisions of the

constitutions ratification by vote of the people is essential to the validity of the

amendment.'*

78 Md. 152, 27 Atl. 616, 21 L. E. A. 716.
Contra, McMillen v. Blattner, 67 Iowa 287,
25 N. W. 245; Koehler v. Hill, 60 Iowa 543,
14 N. W. 738, 15 N. W. 609. See also Oak-
land Paving Co. v. Hilton, 69 Cal. 479, 11

Pac. 3.

Submission to people see infra. 111, B, 6.

13. State V. State Secretary, 43 La. Ann.
590, 9 So. 776, holding that the governor's
veto had no effect and that the proposition
need not be submitted to the governor for his

approval. The governor's approval of the ac-

tion of the legislature in submitting the
amendment was held to add nothing to its

validity in In re Senate File No. 31, 25 Nebr.
864, 41 N. W. 981; Com. V. Griest, 196 Pa.
St. 396, 46 Atl. 605, 50 L. E. A. 568 [re-

versing 8 Pa. Dist. 468, 22 Pa. Co. Ct. 482],
holding that an amendment need not be sub-

mitted to the governor for approval or veto.

The provision of U. S. Coiist. art. 1, § 7, was
held to apply only to ordinary legislation in

Hollingsworth v. Virginia, 3 Dall. (U. S.)

378, 1 L. ed. 644. The law as to joint reso-

lutions is stated in Lovett v. Ferguson, 10

S. D. 44, 71 N. W. 765.

14. State V. Tooker, 15 Mont. 8, 37 Pac.

840, 25 L. R. A. 560 (holding that publica-

tion was essential) ; State v. Grey, 21 Nev.

378, 32 Pac. 190, 19 L. R. A. 134 (holding

that the provision was complied with by
printing the proposed amendment in the stat-

utes) ; State V. Davis, 20 Nev. 220, 19 Pac.

894 (holding that the requirement was a rea-

sonable one) ; State v. Thornson, 9 S. D.

149, 68 N. W. 202, 33 L. R. A. 582 (holding

that it was the duty of the secretary to cer-

tify a question directed by the legislature as

to whether a provision should be repealed,

although an affirmative answer by the people

would not aflfect the constitution )

.

15. Cooley Const. Lim. (6th ed.) 44 [cit-

ing Jameson Const. Conv. (4th ed.)]. And
see the following cases:

Arkansas.— The provisions of the constitu-

tion of 1861, which were not hostile to the

federal government, and the acts of the state

government thereunder, not in aid of the Con-

federacy, could not be invalidated by the ac-

tion of a subsequent constitutional conven-

tion. Berry v. Bellows, 30 Ark. 198.

Illinois.—A constitutional convention

which fixes and defines a right may exer-

cise legislative power in providing means for

its enforcement. Schertz v. Chester First

Nat. Bank, 47 111. App. 124.

Massachusetts.— Delegates cannot act upon
and propose amendments in parts of the con-

stitution not specified. Opinion of Justices,

6 Cush. (Mass.) 573.

Pennsylvania.— The convention must act

within the scope of its powers, and having
so acted errors of procedure cannot afterward
be inquired into by the courts. Wells v.

Bain, 75 Pa. St. 39, 15 Am. Rep. 563. The
sovereign right to ratify or reject the con-

stitution belongs to the people. Woods' Ap-
peal, 75 Pa. St. 59.

West Virginia.— The convention derives

its powers from the people, and the legisla-

ture can neither limit nor restrict their exer-

cise. Loomis V. Jackson, 6 W. Va. 613.

See 10 Cent. Dig. tit. " Constitutional
Law," S 6.

16. Alabama.— May, etc.. Hardware Co. i;.

Birmingham, 123 Ala. 306, 26 So. 537, hold-

ing that the method of submission to the
people was valid.

Indiana.— While a majority of electors are
required, the whole number of votes cast may
be taken as the number of electors of the
state. State i. Swift, 69 Ind. 505, also hold-

ing that the vote being ineffectual for want
of a majority the legislature may resubmit
the amendment.

Kansas.— In re Prohibitory Amendment
Cases, 24 Kan. 700.

Louisiana.— State v. Favre, 51 L-a. Ann.
434, 25 So. 93; State v. State Secretary, 43
La. Ann. 590, 9 So. 776; State v. New Or-

leans, 29 La. Ann. 863. Compare Brennan
V. Sewerage, etc., Board, 108 La. 569, 32 So.

563.

Michigan.— Westinghausen v. People, 44
Mich. 265, 6 N. W. 641, explaining the mean-
ing of " general election " as used in the con-

stitution.

Minnesota.— Dayton i:. St. Paul, 22 Minn.
400.

Missouri.— It is no ground for restraining
the submission of an amendment to a vote
of the people that it contains certain condi-

tions and delegates certain powers to officials.

Edwards v. Lesueur, 132 Mo. 410, 33 S. W.
1130, 31 L. R. A. 815.

Nebraska.— In re Senate File 31, 25 Nebr.
864, 41 N. W. 981 (holding that propositions
were to be separately submitted, and that

[III. B, 6]
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C. Ordinances and Schedules Appended to Constitution. Ordinances

and schedules appended to constitutions are generally a part of the fundamental
law and binding upon all the departments of the state."

IV. Construction, operation, and enforcement of Constitutional
PROVISIONS.

A. Terminolog'y. " Construction," as applied to a written constitution,

means to determine from its known elements its true meaning, or the intent of
its framers and the people who have adopted it, in the application of its pro-

visions to cases or emergencies arising and not speciiically provided for in the text

of the instrument, by drawing conclusions beyond the direct expressions used in

the text.'' " Interpretation," as applied to a written constitution, means to deter-

votes cast in favor of both nullify each
other); State v. Babcock, 17 Nebr. 188, 22
N. W. 372.

Nevada.— State v. State Bd. Examiners,
21 Nev. 67, 24 Pac. 614, 9 L. E. A. 385, con-

struing the words " voting thereon."
New Jersey.— Bott v. State Secretary, 62

N. J. L. 107, 40 Atl. 740, 63 N. J. L. 289,
43 Atl. 744, 45 L. R. A. 251, giving the
method of adopting and rejecting constitu-

tional amendments.
North Dakota.— State v. Dahl, 6 N. D. 81,

68 N. W. 418, 34 L. R. A. 97, submission
through joint resolution.

Ohio.— State v. Foraker, 46 Ohio St. 677,

23 N. E. 491, 6 L. R. A. 422.

Rhode Island.— The warrant for an elec-

tion being in the language of the statute was
held sufficient without setting out the pro-

posed amendment. In re Constitutional

Amendment, (E. I. 1898) 41 Atl. 566.

South Dakota.— State r. Herried, 10 S. D.
109, 72 N. W. 93; Lovett v. Ferguson, 10

S. D. 44, 71 N. W. 765, stating fully the
various questions as to submission to the

people.

Texas.— Quinlan v. Houston, etc., R. Co.,

89 Tex. 356, 34 S. W. 738.

Wisconsin.— The legislature may submit
several distinct propositions as one amend-
ment, if they relate to the same subject and
are all designed to accomplish one object.

State V. Timme, 54 Wis. 318, 11 N. W. 785.

See cases cited supra, note 10. See 10 Cent.
Dig. tit. " Constitutional Law," § 7. But see

Sproule V. Fredericks, 69 Miss. 898, 11 So.

472, holding ratification to be unnecessary
to the validity of a new constitution.

17. Alabama.— The ordinance appended to
the constitution is the declaration of the peo-
ple that the general powers of the state shall

not be exercised in particular cases, and is

revocable either entirely or pro tanto by an
agreement between the state and the United
States. Duke v. Cahawba Nav. Co., 10 Ala.
82, 44 Am. Dec. 472.

Arkansas.—^An ordinance providing for the
issue of treasury warrants was held void in

Bragg V. Tufifts, 49 Ark. 554, 6 S. W. 158.

A schedule requiring all officers to qualify

within a certain time was held to be manda-
tory, and to have all the force of a consti-

[HI. c]

tutional provision in State v. Johnson, 26
Ark. 281.

Georgia.— The ordinance 1865, suspending
the statute of limitations, was of force, pro-
pria vigore, irrespective of any confirmation
of it by the convention of 1868. Groodroe v.

Neal, 45 Ga. 109.

Maryland.— Magruder v. Swann, 25 Md.
173, holding that a schedule was intended to
preserve the machinery of government in the
passage from the old to the new constitu-
tion, and was not intended to suspend tne
authority of the new constitution.

Missouri.— State v. Daniels, 66 Mo. 192
(holding that a schedule operated to continue
in existence a certain court) ; In re Answers
to Questions, 37 Mo. 129 (holding that an
ordinance did not suspend the power of the
legislature to provide for the sale of rail-

roads until there was a refusal or neglect to
pay the tax required to be imposed by the
ordinance )

.

Ofeio.— State V. Taylor, 15 Ohio St. 137,
holding that a certain section of a schedule
was not intended as a, permanent provision
of the constitution, but was limited in its

application.

Texas.—-An ordinance was held to be in-

valid because never submitted for ratifica-

tion. Quinlan v. Houston, etc., R. Co., 89
Tex. 356, 34 S. W. 738. An ordinance adopted
in 1845 was held to have no effect on titles

originating under a later act. Caudle v. Wel-
den, 32 Tex. 355. The validity and retro-
spective operation of an ordinance were rec-
ognized in Maloney v. Roberts, 32 Tex. 136.
The ordinance appended to the constitution
is a part of the fundamental law of the land
and of equal authority upon the executive,
legislative, and judicial departments of the
state as if it formed a component part of the
constitution. Stewart v. Crosby, 15 Tex. 546.
As to how rights and titles were affected un-
der section 1 of the schedule to the constitu-
tion of the republic of Texas see McMullen v.

Hodge, 5 Tex. 34.

See 10 Cent. Dig. tit. "Constitutional
Law," § 8.

18. Such conclusions are said to be in the
spirit, though not in the letter of the text.
Lieber Leg. & Pol. Hermeneutics, c. 3, § 2;
Bouvier L. Diet.
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mine the true sense of the words used in the text.'' In practice construction

includes interpretation, and in American constitutional law both terms are fre-

quently used synonymously.^
B. Who Are to Construe ^^— I. In General— a. Federal Constitution. It

was no uncommon occurrence in early days for the individual states to claim tlie

right to interpret the federal constitution for themselves individually, and in

their aggregate capacity, independent of federal authority. Such claims vrere

made in some cases through the state courts,^ but most frequently through their

legislative departments ; ^ and an instance where the legislature of tlie same state

has in turn claimed the right to interpret the federal constitution for itself, con-

ceded the right to the supreme court of the United States, and reclaimed it for

itself, is not wanting.^ But it is now an established principle that in all cases

19. In other words it means to ascertain
and convey, from the language used, the same
meaning that the author intended to convey.
Lieber Leg. & Pol. Hermeneutics, c. 1, § 4;
Bouvier L. Diet.

The terms employed in Magna Charta have
a meaning quite as extensive as those used
in the American constitutions, and the judi-

cial exposition of the one should be taken as

a guide to the proper understanding of the
other. Matter of Dorsey, 7 Port. (Ala.)

293. The words " law of the land," as origi-

nally used in Magna Charta, and incorpo-

rated into the American constitutions, mean
according to due course of law, including
trial by jury, and prosecution by indictment
for the higher crimes and offenses; or, in

the language of Mr. Webster in the Dart-
mouth College ease, they mean " a law which
hears before it condemns; which proceeds
upon inquiry, and renders judgment only

after trial." The meaning is that every citi-

zen shall hold his life, liberty, property, and
immunities under the protection of the gen-

eral rules which govern society. 2 Coke Inst.

50; 2 Kent Comm. (6th ed.) 13. And see

Saco V. Wentworth, 37 Me. 165, 58 Am. Dec.

786; Jones v. Robbins, 8 Gray (Mass.) 329;
Taylor v. Porter, 4 Hill (N. Y.) 140, 40 Am.
Deo. 274; Dartmouth College v. Woodward,
4 Wheat. (U. S.) 518, 4 L. ed. 629; 5 Web-
ster Works 487, and infra, XIII, A.

20. Bouvier L. Diet.; Cooley Const. Lim.
(6th ed.) 52.

21. What persons or departments, under
the American system, are vested with au-

thority to construe constitutional provisions

of doubtful meaning, whether occurring in

the federal or the state constitutions, are

questions that have given rise to much diffi-

culty and confusion, as well as conflict of

authority, not only as between the federal

and state authorities, but in the internal

affairs of the states. In but few of the state

constitutions are provisions to be found au-

thorizing the executive or legislative depart-

ments to call upon the judiciary for its opin-

ions as to the meaning of doubtful constitu-

tional provisions or statutes, or upon other

questions requiring a construction of the

fundamental laws of the states; and upon
the same subjects the federal constitution is

silent. See infra, IV, B, 1, a, b.

22. Respubliea v. Cobbet, 3 Dall. (Pa.)

467, 1 L. ed. 683. But see Chisholm v. Geor-
gia, 2 Dall. (U. S.) 419, 1 L. ed. 440.

23. Resolutions passed by the legislatures

of Kentucky and Virginia, as drawn by Jef-

ferson and Madison respectively, declared in

substance that the several states were sover-

eign and independent, that the federal con-
stitution was a compact between them, to

which they were the parties, that there was
no common arbitrator to construe the federal
constitution, and that each state had the
right to construe it for itself, to judge of in-

fractions, and the right to prescribe the mode
of redress. 4 Elliot Debates 315, 322; North
Am. Rev. (Oct. 1830), pp. 488-528. For an-
swers of the legislatures of Delaware, Rhode
Island, Massachusetts, New York, Connecti-
cut, New Hampshire, and Vermont, to these
resolutions and denying their principles see
Cooper Am. Politics, bk. 2, p. 6. Similar
views to those expressed in the Virginia and
Kentucky resolutions, although less radical
in tenor, were adopted by the " Hartford
Convention" of 1814. Dwight Hist. Hartf.
Conv. p. 361; 7 Nile Reg. p. 308.

24. In 1810 the legislature of Pennsyl-
vania, being of the opinion that there was no
common arbitrator of the federal constitu-
tion, passed a resolution proposing an amend-
ment to it, providing for the " appointment
of an impartial tribunal to decide disputes
between the state and federal judiciary," to
which the legislature of Virginia, of Jan. 26,
1810, answered that it was " of opinion that
a tribunal is already provided by the Con-
stitution of the United States, to wit: The
Supreme Court, more eminently qualified
from their habits and duties, from their
mode of selection, and from the tenure of
their offices, to decide the disputes aforesaid,
in an enlightened and impartial manner, than
any other tribunal which could be created."
Va. Sen. Jour. (1810); Cohens v. Virginia,
6 Wheat. (U. S.) 264, 5 L. ed. 257. But in
1829 the legislature of Virginia again re-
solved " that there was no common arbitra-
tor to construe the Constitution of the United
States;" that, "being a federative compact
between sovereign states, each state has a
right to construe the compact for itself."

3 Am. Ann. Reg. 131.

In the document known as the " Virginia

[IV, B, 1. a]
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involving a construction of the fedei'al constitution the courts of the United States

have exclusive jurisdiction ; and their decisions are binding upon the state courts,
" anything in the constitution or laws of any state to the contrary notwithstand-
ing." ^ And that the courts of the several states are as much bound to uphold
tlie supremacy of the federal constitution as are the federal courts, or as much as

they are bouud to sustain the constitutions and laws of the other states, is now an
acknowledged principle of jurisprudence.^

b. State Constitutions. The several states have the right to construe their

own constitutions and laws as they see fit, so long as they do not infringe upon
the federal constitution or laws of the United States or upon the rights of citizens

of other states ; and who are to be the arbitrators of a state constitution is an
internal question that every state is of course at liberty to determine for itself.^^

2. Practical Construction— a. In General. From force of circumstances and
conditions necessarily arising in the administration of the affairs of the govern-

ment, both state and national, it is evident that those who are charged with official

duties, whether executive, legislative, or judicial, nmst necessarily construe the

constitutions and laws in numerous instances.^' Every department of the govern-

ment, invested with certain constitutional powers, must, in the first instance, but

not exclusively, be the judge of its powers or it could not act ; ^ and this practical

Report," of 1800, pp. 6-9, also drawn by Mr.
Madison, the doctrine of the Virginia resolu-

tions of 1798 is again set forth; but the dis-

tinguished author appears to have changed
his views on this subject very materially some
years later, when, in a letter to Edward Ever-
ett, in speaking of the same constitution, he
said :

" It cannot be altered or annulled at
the will of the states individually, as the
constitution of a state may be at its indi-

vidual will." North Am. Rev. (Oct. 1830),
p. 537 et seq.

25. In re Debs, 158 U. S. 564, 15 S. Ct.

900, 39 L. ed. 1092 ; Mx p. Siebold, 100 U. S.

371, 25 L. ed. 717; Barron v. Baltimore, 7

Pet. (U. S.) 243, 8 L. ed. 672 (holding the
constitution and laws of the United States
to be supreme over those of the states, and
that the federal courts are the arbitrators

of the federal constitution) ; McCulloch v.

Maryland, 4 Wheat. (U. S.) 316, 4 L. ed.

579; Martin v. Hunter, 1 Wheat. (U. S.)

304, 4 L. ed. 97.

36. In re Spangler, 11 Mich. 298; Eomine
V. State, 7 Wash. 215, 34 Pac. 924; Ableman
V. Booth, 11 Wis. 498.

27. Cooley Const. Lim. 39 et seq.

Where no federal question is involved, the
courts of the United States will adopt and
follow the decisions of the state courts in

construing their own constitutions and laws.

Fairfield v. Gallatin County, 100 U. S. 47,

25 L. ed. 544; Atlantic, etc., R. Co. v. Geor-
gia, 98 U. S. 359, 25 L. ed. 185; Henry
County V. Nicolay, 95 U. S. 619, 24 L. ed.

39^; In re Pennsylvania College Cases, 13

Wall. (U. S.) 190, 20 L. ed. 550; Gelpcke v.

Dubuque, 1 Wall. (U. S.) 175, 17 L. ed.

520; Luthur v. Borden, 7 How. (U. S.) 1, 12

L. ed. 581 ; North Bennington First Nat.

Bank v. Bennington, 16 Blatchf. (U. S.) 53,

9 Fed. Gas. No. 4,807, 2 Browne Nat. Bank
Cas. 437.

Where the rights of their own citizens are

[IV, B, 1, a]

not infringed upon state courts will follow
the decisions of other states in construing
the constitutions and laws of the latter.

Fowler v. Lamson, 146 111. 472, 34 N. E. 932,
37 Am. St. Rep. 163; Patterson v. Lynde,
112 111. 196.

It would no doubt be beyond the jurisdic-

tion of a state court for any reason to de-

clare a provision in the constitution of an-
other state invalid; but with reference to
statutes the rule is otherwise. If a statute
of a state is in violation of its own constitu-

tion, and the rights of citizens of other states

are affected thereby, the courts of the states

whose citizens are so affected will declare
such statute unconstitutional and void ( Wood-
ward [;. Central Vermont R. Co., 180 Mass.
599. 62 N. E. 1051; Shoe, etc., Nat. Bank v.

Wood, 142 Mass. 563, 8 N. E. 753; Simonds
V. Simonds, 103 Mass. 572, 4 Am. Rep. 576;
Stoddart v. Smith, 5 Binn. (Pa.) 355, hold-

ing statutes of other states void, as contra-

vening their own constitutions. See also

New York L. Ins. Co. v. Cuyahoga County,
106 Fed. 123, 45 C. C. A. 233), even though
such a declaration has not been made by the

courts of the state in which the statute was
enacted (Woodward r. Central Vermont R.
Co., 180 Mass. 599, 62 N. E. 1051, where the
court. Holmes, C. J., in declaring a statute

of Vermont to be in violation of its constitu-

tion, expressed regret that the declaration

did not come from the supreme court of that
sta te )

.

28. Marbury v. Madison, 1 Cranch (U. S.)

137, 2 L. ed. 60.

29. Per Parsons, C. J., in Kendall r. King-
ston, 5 Mass. 524, 533.

Practical construction.— Mr. Jefferson

claimed the right to construe the federal

constitution for himself, independent of the

judiciary and in defiance of it. 4 Jefferson

Corresp. 316, 317. President Jackson denied

the power of congress, under the constitution,
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construction by persons or departments outside of the judiciary may or may not

be final according to the circumstances and nature of each particular case.

b. Discretionary Powers. Whenever a constitutional provision or statute

gives a discretionary power, to be exercised when and under such circumstances

as those who are charged with exercising such power may deem expedient, the

construction given to all such provisions or statutes by those charged with sueli

duties is conclusive and not subject to review by the judicial power, even though
erroneous.**

3. Political Construction. Where the questions involved are of a political

character, and action depends upon the construction to be given a constitutional

provision, or statute, courts will not only give great consideration to constructions

of such provisions or statutes by the political departments of the government^* in

doubtful cases, but they are bound by such constructions where the power is of a
discretionary character, and making those who are called upon to exercise such

powers, in the first instance, judges of questions of fact and existing conditions.^

to reeharter the United States bank, after the
original act of incorporation had been held
constitutional by the supreme court of the
United States. Veto Message (1832). And
President Lincoln denied the constitutional-

ity of the fugitive slave law, notwithstand-
ing the decision of the same court in the
" fired Scott Case." Inaugural Address
(1861).
Where governors have defied judiciary.

—

Two attempts by state executives to construe
constitutional provisions to the exclusion of

the judiciary are shown in American consti-

tutional law. See Justices' Answer, 70 Me.
582, 608; Atty.-Gen. v. Barstow, 4 Wis. 567.

Both of these cases were attempts by execu-

tives to perpetuate political power, against

the expressed will of the people, by manipu-
lation of election returns. In both cases the

executives were vested with power, under
constitutional provisions or statute, to can-

vass the returns and issue certificates of elec-

tion; and in both cases it was held that the

courts could look behind the certificates is-

sued and pass judgment upon the result of

the election contrary to the canvass made
by the executive. In the Wisconsin case it

was held that the court had constitutional

power to oust the executive from ofiice in

proceedings by quo warranto. And in the

Maine case the court, in impeaching the state-

ment submitted by the legislative depart-

ment in support of the contention of the

executive, said: "To put such questions, in

the absence of facts requiring their solution,

would be an abuse of the power of the execu-

tive to call for the opinion of the court upon
questions of law, on solemn occasions. . . .

We are bound to take judicial notice of the

doings of the executive and legislative de-

partments of the government, and, when
called upon by proper authorities, to pass

upon their validity." Justices' Answer, 70

Me. 600, 609. And see Prince v. Skillin, 71

Me. 361, 36 Am. Rep. 325.

30. "Whenever a statute gives a discre-

tionary power to any person, to be exercised

by him upon his own opinion of certain facts,

it is a sound rule of construction that the

statute constitutes him the sole and exclu-

sive judge of the existence of those facts."

Per Story, J., in Martin v. Mott, 12 Wheat.
(U. S.) 19, 31, 6 L. ed. 537. See also People
V. Parker, 3 Nebr. 409, 19 Am. Rep. 634.

31. Calhoun v. Kellogg, 41 Ga. 231; Peo-
ple V. La Salle County, 100 111. 495.

32. Luther v. Borden, 7 How. (U. S.) 1,

12 L. ed. 581; Grifiin's Case, Chase (U. S.)

364, 17 Fed. Cas. No. 5,815, 2 Am. L. T. Rep.
(U. S. Cts.) 93, 8 Am. L. Reg. (N. S.) 358,

3 Am. L. Rev. 784, 2 Bait. L. Trans. 433, 25
Tex. Suppl. 623; U. S. f. Lytle, 5 McLean
(U. S.) 9, 26 Fed. Cas. No. 15,652, hold-

ing recognition by the president of the ex-

istence of certain state governments con-

clusive upon judiciary. See also Marbury
V. Madison, 1 Cranch (U. S.) 137, 2 L. ed.

60, holding that the president was responsi-

ble to people only in a political capacity for

acts of a discretionary character. See also

Whiteman v. Wilmington, etc., R. Co., 2

Harr. (Del.) 514, 33 Am. Dee. 411. In
Luther v. Borden, 7 How. (U. S.) 1, 47, 12
L. ed. 581, it is said: "According to the in-

stitutions of this country, the sovereignty in

every State resides in the people of the State,

and that they may alter and change their

form of government at their own pleasure.

But whether they have changed it or not by
abolishing an old government, and establish-

ing a new one in its place, is a question to be
settled by the political power. And when
that power has decided, the courts are bound
to take notice of its decision, and to follow
it."

Illustrations.— All constitutions contain
numerous provisions granting discretionary
powers, which are most frequently addressed
to the executive and legislative departments.
The power to call out the militia, to convene
the legislature in extraordinary session, to

recommend particular legislation, and the
veto power are all familiar examples of the
exercise of discretionary powers by the execu-
tive department. People v. Parker, 3 Nebr.
409, 19 Am. Rep. 634 (holding that the gov-
ernor might revoke a proclamation convening
the legislature in extraordinary session, is-

[IV, B, 3]
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4. Judicial Construction— a. In General. Since the construction of the con-

stitutiona] provisions and statutes, by persons charged with duties in the exercise
of discretionary power is final,^ it follows that all constitutional questions cannot
receive judicial interpretation. It is therefore only in cases where some right,

public or private, is involved, which results in litigation, and is not included in

that class of cases which are addressed to the discretion of the other departments,
that questions requiring construction of constitutional provisions can be brought
to the attention of the judiciary, and judicial construction of such provisions or
statutes obtained in the course of judicial administration ;^ and when this is done
the law, as declared in the judgment rendered, must be taken as the authoritative
rule within the jurisdiction in which it is announced, until reversed,^ overruled,

or changed by constitutional amendment or legislation.

b. Duty of Courts to Take Jurisdiction. Ihe right and duty of the judiciary

to take jurisdiction and decide cases when constitutional questions are presented
are both imperative and inseparable.^

sued in his absence, by a person acting in his

place); Martin v. Mott, 12 Wheat. (U. S.)

19, 6 L. ed. 537 (holding the president to

be the exclusive and final judge as to when to

call out the militia). The power to reject

recommendations from the executive, to pass

laws over a veto by a two-thirds vote, and
to enact special legislation when, in the judg-

ment of the legislature, a general law is inap-

plicable, are also familiar examples of the

exercise of discretionary powers by the legis-

lative department.
Arliansas.— Davis v. Gaines, 48 Ark. 370,

3 S. W. 184.

Colorado.— Carpenter v. People, 8 Colo.

116, 5 Pac. 828.

Illinois.— Gillinwatcr v. Mississippi, etc.,

R. Co., 13 111. 1.

Indiana.— Johnson v. Wells County, 107
Ind. 15, 8 N. E. 1; State v. Tucker, 46 Ind.

355; Marks v. Purdue University, 37 Ind.

155.

Iowa.— Richman v. Muscatine County, 77

Iowa 513, 42 N. W. 422, 14 Am. St. Rep. 308,

4 L. R. A. 445.

Kansas.— State v. Hitchcock, 1 Kan. 178,

81 Am. Dec. 503.

Missouri.— St. Louis v. Shields, 62 Mo.
247; Hall v. Bray, 51 Mo. 288; State v. New
Madrid County Ct., 51 Mo. 82; State v. Boone
County Ct., 50 Mo. 317, 11 Am. Rep. 415, the

last ease holding that the legislature is the

exclusive judge as to whether general law is

applicable to particular case.

United States.— Lothrop v. Stedman, 13

Blatchf. (U. S.) 134, 15 Fed. Cas. No. 8,519,

12 Alb. L. .J. 354, 15 Am. L. Reg. N. S.

346, 4 Ins. L. J. 829, 22 Int. Rev. Rec. 33, 42

Conn. 583.

33. See supra, IV, B, 2, 3.

34. Georgia.— Calhoun v. McLendon, 42

Ga. 405.

Maine.— Durham v. Lewiston, 4 Me. 140

;

Lewis V. Webb, 3 Me. 326.

Massachusetts.— King v. Dedham Bank, 15

Mass. 447. 8 Am. Dec. 112; Holden v. James,

11 Mass. 396, 6 Am. Dec. 174.

Michigan.— Westinghausen v. People, 44

Mich. 265, 6 N. W. 641.
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Pennsylvania.— Haley v. Philadelphia, 68
Pa. St. 45, 8 Am. Rep. 153 ; Reiser v. William
Tell Sav. Fund Assoc, 39 Pa. St. 137 ; Green-
ough V. Greenough, 11 Pa. St. 489, 51 Am.
Dec. 567.

Tennessee.— Governor v. Porter, 5 Humphr.
(Tenn.) 165.

Texas.— Powell v. State, 17 Tex. App.
345.

United States.— Ogden v. Blaekledge, 2
Cranoh (U. S.) 272, 2 L. ed. 276; Calder v.

Bull, 3 Dall. (U. S.) 386, 1 L. ed. 648.

See 10 Cent. Dig. tit. " Constitutional
Law," § 42.

35. For a judgment rendered by a court of
last resort is to be taken as authority for

similar cases within the jurisdiction of the
court rendering it.

Illinois.— Frink v. Darst, 14 111. 304, 58
Am. Dec. 575.

Maryland.— Dugan v. Hollins, 13 Md. 149.

Massachusetts.— Law v. O'Regan, 179
Mass. 107, 60 N. E. 397.

Michigan.— Emerson v. Atwater, 7 Mich^
12.

Mississippi.— Boon v. Bowers, 30 Miss. 246,
64 Am. Dec. 159.

New York.— Palmer v. Lawrence, 5 N. Y.
389; Bates v. Relyea, 23 Wend. (N. Y.)

336; Goodell v. Jackson, 20 Johns. (N. Y.)

693, 11 Am. Dec. 351; Anderson v. Jackson,
16 Johns. (N. Y.) 382, 8 Am. Dec. 330.

Tennessee.—Nelson v. Allen, 1 Yerg. (Tenn.>

360.

Virginia.— Lewis v. Thornton, 6 Munf.
(Va.) 87.

Wisconsin.— Kneeland v. Milwaukee, 15
Wis. 454.

It is also res adjudicata as between the
parties and their privies and conclusive upon
sureties in the absence of fraud or collusion.

Law V. O'Regan, 179 Mass. 107, 60 N. E. 397

;

Cutter V. Evans, 115 Mass: 27; Way v. Lewis,,

115 Mass. 26; Tracy v. Maloney, 105 Mass.
90, holding lona fide judgments to be con-

clusive upon sureties. And see cases cited

supra, note 35.

36. Maine.— Justices' Answers, 70 Me..

570, 599; Eos p. Davis, 41 Me. 38.



CONSTITUTIONAL LA W [8 Cye.j 729

C. General Rules Fop Construction— i. As Paramount Laws. A written
constitution is to be interpreted and effect given to it as a paramount law, to

which all other laws must yield, and it is equally obligatory upon all departments
of the government and individual citizens alike.*' It is not always necessary, in

order to render a statute invalid, that it should contravene some express provision
of the constitution ; if the act is inhibited by the general scope and purpose of
the instrument it is as much invalid as though prohibited by the express letter of
some of its provisions.'' Therefore the implied powers and restraints to be found
in a constitution are a very important part of it.''

2. Rules For Construction of Statutes Apply. The established rules of con-
struction applicable to statutes also apply to the construction of constitutions.^

Missouri.— Baily v. Gentry, 1 Mo. 164, 13
Am. Dec. 484.

Pennsylvania.— De Chastellux v. Fairchild,
15 Pa. St. 18, 53 Am. Dec. 570.
Vermont.— Bates v. Kimball, 2 D. Chipm.

(Vt.) 77.

United States.— Cohen v. Virginia, 6
Wheat. (U. S.) 264, 5 L. ed. 257; Marbury v.

Madison, 1 Cranch (U. S.) 137, 2 L. ed. 60.

See 10 Cent. Dig. tit. " Constitutional
Law," § 42; and infra, IV, G.

37. " We must not forget that a Constitu-
tion is the measure of the rights delegated
by the people to their governmental agents
and not of the rights of the people. . . .

The implied restraints of the Constitution
upon legislative power may be as eflfectual

for its condemnation as is the written words,
and such restraints may be found either in

the language employed, or in the evident
purpose which was in view and the circum-
stances and historical events which led to

the enactment of the particular provision as

a part of the organic law." Rathbone v.

Wirth, 150 N. Y. 459, 470, 483, 45 N. E. 15.

34 L. R. A. 408.

"A written Constitution must be inter-

preted and efiect given to it as the paramount
law of the land, equally obligatory upon the
legislature as upon other departments of

government and individual citizens, according

to its spirit and the intent of its framers,

as indicated by its terms." People v. Albert-

son, 55 N. Y. 50, 55.

Compared with statute.— A constitution is

legislation direct from the people, acting in

their sovereign capacity, while a statute is

legislation from their representatives, sub-

ject to limitations prescribed by the superior

authority. People v. May, 3 Mich. 598. A
constitution is a law which is different from
a statute only in its paramoxmt force in cases

of conflict. Both emanate from the same
source, the only difference being in the mode
of enactment. Varney v. Justice, 86 Ky. 596,
'9 Ky. L. Rep. 743, 6 S. W. 457; Daily v.

Swope, 47 Miss. 367; Newell v. People, 7

N. Y. 9; Devries v. McKoun, 6 N. Y. Leg.

Obs. 203. See also supra, I ; II, B.

38. Marshall v. Silliman, 61 111. 218; Peo-

ple V. Chicago, 51 111. 17, 2 Am. Rep. 278,

holding statutes void for imposing taxation,

although not violating the letter of the con-

stitution. And see People v. Albertson, 55
N. Y. 50, 55.

39. Field v. People, 3 111. 79; State v. Hal-
look, 14 Nev. 202, 33 Am. Rep. 559; McCul-
loch V. Maryland, 4 Wheat. (U. S.) 316, 4
L. ed. 579; U. S. v. Fisher, 2 Cranch (U. S:)

358, 2 L. ed. 304, leading cases on implied
powers. And see People v. Albertson, 55
N. Y. 50, 55.

Questions of this character have frequently
arisen in connection with legislation calcu-
lated to control municipal affairs by the es-

tablishment of local boards, authorized to
control certain municipal affairs, or in stat-

utes prescribing conditions and qualifications

for the selection of local officers ; and in many
eases such legislation has been declared un-
constitutional, as being repugnant to the
principle of local self-government, although
not contravening any express constitutional
provision. State v. Denny, 118 Ind. 382, 21
N. E. 274, 4 L. R. A. 65 ; Varney v. Justices,

86 Ky. 596, 9 Ky. L. Rep. 743, 6 S. W. 457;
Lexington v. Thompson, 24 Ky. L. Rep. 384,
68 S. W. 477 ; State v. Moores, 55 Nebr. 480,
76 N. W. 175, 41 L. R. A. 624; Rathbone v.

Wirth, 150 N. Y. 459, 45 N. E. 15, 34 L. R. A.
408 ; People v. Albertson, 55 N. Y. 50, holding
statutes unconstitutional as repugnant to the
principles of local self-government, although
not violating any express provision.

Validity of statutes infringing upon the
right of local self-government see infra, IV,
E, 2, b, (VI).

40. Nicholson v. Thompson, 5 Rob. (La.)

367; People v. May, 3 Mich. 598; People v.

Potter, 47 N. Y. 375. See, generally, Stat-
utes.
"Among the well settled rules of construc-

tion of statutes, are these: 1st, the natural
import of the words of any legislative act,

according to the common use of them when
applied to the subject matter of the act, is to
be taken as expressing the intention of the
legislature, imless the intention so resulting
from the ordinary import of the words be
repugnant to sound acknowledged principles

of public policy; and 2d, if the subject of the
statute relates to courts or legal proofs, the
words of the legislature are to be construed
technically, unless from the statute it ap-
pears that the terms were used in a more
popular sense. These rules are equally appli-

[IV, C. 2]
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3. Intent of Framers— a. Must Be Given Effect. The purpose of construc-

tion, as applied to a written constitution, is to give effect to the intent of the
framers and of the people who have adopted it ; and it is a rule of construction
applicable to all constitutions that they are to be construed so as to promote the
objects for which they were framed and adopted ;^' and to accomplish this result

the extremes of both a liberal and a strict construction are to be avoided ^ and
technical rules are to be excluded.*^

b. To Be Ascertained From Whole Instrument, The whole instrument is to

be examined with a view to ascertaining the meaning of each and every part.**

The presumption and legal intendment is that each and every clause in a written

constitution has been inserted for some useful purpose, and therefore the instru-

ment must be construed as a whole in order that its intent and general purposes
may be ascertained ; and as a necessary result of this rule it follows that wherever
it is possible to do so each provision must be construed so that it shall harmonize
with all others, without distorting the meaning of any of such provisions, to the

end that the intent of the framers may be ascertained and carried out and effect

given to the instrument as a whole.*^

cable in the construction of a constitution—
as a constitution is law, the people having
been the legislators— as much as a statute is

law, the senators and representatives being
the legislators." People v. May, 3 Mich. 598,
605.

But the discretion of the courts is more re-

stricted in the application of the rules of
construction to a plan of government, em-
bodied in a written constitution, than it is in

the construction of statutes, which in many
cases are hastily and unskilfully drawn and
require construction in order to determine
their meaning. But not so with constitutio'ns,

the most solemn and deliberate of human
writings, always carefully drawn, and cal-

culated for permanent endurance. Wolcott
V. Wigton, 7 Ind. 44; Greencastle v. Black,

5 Ind. 557 ; Newell v. People, 7 N. Y. 9.

Liberal and strict construction.— It has
been held that a liberal construction of stat-

utes and a strict construction of constitu-

tional provisions are regarded as sound ju-

dicial policy. Lafayette, etc., R. Co. v. Geiger,

34 Ind. 185; Wolcott v. Wigton, 7 Ind. 44.

But strict construction, as here used, is not

to be taken in the sense of being narrow so

much so as to check in any way the exercise

of the powers granted. On the contrary, a
constitution should receive a fair and liberal

construction, so that the true objects of the

grant may be promoted, and the government
left in the full and free exercise and enjoy-

ment of all its rights, privileges, and immu-
nities which are not excepted out of its or-

dinary and general powers, and are declared

by the sovereign will to be inviolable and
supreme in the people. State v. Ashley, 1

Ark. 513; North River Steamboat Co. v.

Livingston, 3 Cow. (N. Y.) 713; Gibbons v.

Ogden, 9 Wheat. (U. S.) 1, 6 L. ed. 23. See

also infra, IV, E, 1, e, (i). And the rule that

statutes in derogation of the common law are

to be strictly construed should be applied to

constitutional provisions with caution, for the

reason that constitutions may contemplate

some radical change in existing conditions

;

and if they were always to be strictly con-

strued, the intent of the framers and of the
people in framing and adopting them as a
paramount law might be defeated. Cooley
Const. Lim. (6th ed.) 75.

41. Alabama.— Dorman v. State, 34 Ala.
216.

Arkansas.— State v. Ashley, 1 Ark. 513.

Georgia.— Campbell v. State, 1 1 Ga. 353.

Kentucky.— Phillips v. Covington, etc..

Bridge Co., 2 Meto. (Ky.) 219.

Hevada.—State v. Glenn, 18 Nev. 34, 1 Pac.

186.

Tsleio York.— People v. Potten, 47 N. Y.
375 ; Newell v. People, 7 N. Y. 9.

Wyoming.— Rasmussen v. Baker, 7 Wyo.
117, 50 Pac. 819.

United States.—Juilliard v. Greenman, 110

U. S. 421, 4 S. Ct. 122, 38 L. R. A. 773, 28

L. ed. 204; Prigg v. Pennsylvania, 16 Pet.

(U. S.) 539, 10 L. ed. 1060; Gibbons v. Og-

den, 9 Wheat. (U. S.) 1, 6 L. ed. 23; U. S.

Bank v. Deveaux, 5 Cranch {U. S.) 61, 3

L. ed. 38.

See 10 Cent. Dig. tit. " Constitutional

Law," § 9.

42. State v. Ashley, 1 Ark. 513; North
River Steamboat Co. v. Livingston, 3 Cow.
(N. Y.) 713.

43. " A constitution is not to receive a
technical construction, like a common-law in-

strument, or statute. It is to be interpreted

so as to carry out the great principles of

government, not to defeat them." Dorman v.

State, 34 Ala. 216, 238 ; Hunt v. State, 7 Tex.

App. 212, 231. " Constitution, which is al-

ways to be understood in its plain, untech-

nical sense.'' Page v. Allen, 58 Pa. St. 338,

98 Am. Dec. 272.

44. Coke Litt. 381a.

45. Arkansas.— Hawkins v. Filkins, 24

Ark, 286.

California.— Marye v. Hart, 76 Cal. 291,

18 Pac. 325; People v. Leonard, 73 Cal. 230,

14 Pac. 853; Bourland r. Hildreth, 26 Cal.

[IV, C, 3, a]
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e. To Prevail Over Literal Meaning. The intent of the framers of a constitu-

tion, when ascertained, will prevail over any part of the law. But the intent is

to be ascertained, not alone by considering the words of any part of the instru-

ment, but by ascertaining the general purpose of the whole, in view of the evil

which existed calling forth the framing and adopting of such instrument, and the

remedy sought to be applied ; and when the intent of the whole is ascertained no
part is to be construed so that the general purpose shall be thwarted, but the

whole is to be made to conform to reason and good discretion.^^

4. Construction to Be Prospective. As a constitution always operates pro-

spectively, unless from the language used or the objects to be accomplished it is

clearly shown that some provision was intended to operate retrospectively,*' con-

struction therefore must be in favor of prospective operation, unless an intent to

the contrary is clearly established.*^

161; French v. Teschemaker, 24 Cal. 518;
Cohen v. Wright, 22 Cal. 293.

Colorado.— People 'v. Wright, 6 Colo. 92.

Florida.— State v. Barnes, 24 Fla. 29, 3

So. 433, where it is said that the place occu-

pied by a provision in a constitution is of no
material importance.

Idaho.— Powell v. Spaclcman, (Ida. 1901)
65 Pac. 503.

Illinois.— Tuttle v. National Bank of Re-
public, 161 111. 497, 44 N. E. 984, 34 L. R. A.
750; Wilcox V. People, 90 111. 186; Hills v.

Chicago, 60 111. 86; People v. Garner, 47 111.

246.

Louisiana.— Decklar v. Prankenberger, 30
La. Ann. 410.

Maryland.— Dyer v. Bayne, 54 Md. 87.

Michigan.— Coffin v. Board of Election

Com'rs, 97 Mich. 188, 56 N. W. 567, 21

L. R. A. 662.

'Nebraska.— State v. McConnel, 8 Nebr.
28
. 'New yorfc.—People v. Potter, 47 N. Y. 375

;

Newell V. People, 7 N. Y. 9.

Tecca.i.— Cordova v. State, 6 Tex. App. 207

;

Lastro v. State, 3 Tex. App. 363.

Utah.— Richardson v. Treasure Hill Min.
Co., 23 Utah 306, 65 Pac. 74.

Wyoming.— Rasmussen v. Baker, 7 Wyo.
117, 50 Pac. 819, 38 L. R. A. 773.

See 10 Cent. Dig. tit. " Constitutional

Law," § 9 et svq.
" Constitutions are not to be interpreted

according to the words used in particular

clauses. The whole must be considered with

a view to ascertain the sense in which the

words were employed, and its terms must be

taken in their ordinary and common accepta-

tion, because they are presumed to have been

so understood by the framers, and by the

people who adopted it." Wilcox v. People, 90

111. 186, 196; Manly v. State, 7 Md. 135;

Lastro v. State, 3 Tex. App. 363.

"For the purpose of harmonizing appar-

ently conflicting clauses [in a constitution],

each must be read with direct reference to

every other which relates to the same sub-

ject, and so read, if possible, as to avoid re-

pugnancy. And, to that end, sections, para-

graphs, and sentences may be transposed;

elegance of composition may be sacrificed;

and the meaning of the words and phrases
may be restricted or enlarged." French v.

Teschemaker, 24 Cal. 518, 539.

Omissions by phraseology committee.

—

Where an article in a constitution, having
passed the third reading in a constitutional

convention with a provision that officers of

cities should be elected " by the electors

thereof," and these words having been sub-

sequently omitted by the committee on
phraseology, the convention will be held to

have deemed a preceding article in the same
constitution, defining the qualifications of

electors " in all elections," applicable to the
electors of cities. Coffin v. Board of Election
Com'rs, 97 Mich. 188, 56 N. W. 567, 21
L. R. A. 662.

Irreconcilable and ineffective provisions
see infra, IV, C, 9.

46. Arhansas.— Hawkins v. Filkins, 24
Ark. 286.

Idaho.— Powell v. Spackman, (Ida. 1901)
65 Pac. 503.

Indiana.— Bishop v. State, 149 Ind. 223, 48
N. E. 1038, 63 Am. St. Rep. 270, 39 L. R. A.
278.

loiva.— McGregor v. Baylies, 19 Iowa 43.

New York.— People v. Potter, 47 N. Y.
375; Newell v. People, 7 N. Y. 9; People v.

Purdy, 2 Hill (N. Y.) 31.

'Wyoming.— 'Ka.STaMssea v. Baker, 7 Wyo.
117, 50 Pac. 819, 28 L. R. A. 773.

See 10 Cent. Dig. tit. " Constitutional
Law," § 9.

47. See infra, IV, D, 2.

48. Colorado.— Strickler v. Colorado
Springs, 16 Colo. 61, 26 Pac. 313, 25 Am. St.

Rep. 245.

Kentucky.— Long v. Louisville, 97 Ky. 364,

17 Ky. L. Rep. 253, 30 S. W. 987; Slack v.

Maysville, etc., R. Co., 13 B. Mon. (Ky.) 1.

Louisiana.—Lloyd v. Hamilton, 52 La. Ann.
861, 27 So. 275.

Maryland.— New Cent. Coal Co. v. George's

Creek Coal, etc., Co., 37 Md. 537.

Missouri.— State v. Holladay, 66 Mo. 385.

South Carolina.— Bouknight v. Epting, 11

S. C. 71.

Texas.— Orr v. Rhine, 45 Tex. 345.

See 10 Cent. Dig. tit. " Constitutional

Law," §§ 9 ef seq. 20.

[IV, C, 4]



732 [8 Cye.J CONSTITUTIONAL LA W
5. Construction to Be Uniform. The construction given must be uniform, so

that the operation of the instrumeot will be inflexible, operating at all times
alike, and in the same manner with reference to the same subjects/'^

6. Construction Confined to Language of Instrument— a. Where Meaning Is

Clear— (i) Mule Stated. To ascertain the meaning of a constitution, the first

resort in all cases is to the natural signification of the words used, in the order
and grammatical arrangement in which the framers have placed them ; and if

thus regarded the words used convey a definite meaning which involves no
absurdity and no contradiction between parts of the same writing, then the mean-
ing apparent upon the face of the instrument is the one which alone we are at

liberty to say was intended to be conveyed.™ And this meaning, when so ascer-

tained, must be taken as the authoritative rule.^' There is no occasion for con-

struction in such cases, and it is not allowable.^^

49. No change in public opinion or ques-

tions of policy can ever be given any weight
in construing the provisions of a constitution

where the meaning is clear; for the adoption
of a construction that might be deemed wise
at one time and unwise at another would
abrogate the judicial character of the court
and make it the reflex of the popular opinion
or passion of the day. Per Taney, C. J., in

Scott V. Sandford, 19 How. (U. S.) 393, 15

L. ed. 691 [dting Crandall v. State, 10 Conn.
339, 340], holding that a. slave gaining a
residence in a free state was not entitled to
liberty under the federal constitution, slaves

not having been formerly recognized as citi-

zens in free states under that instrument.

The remedy for unwise or unjust constitu-

tional provisions is to be found in amend-
ments and not in construction. Gage v. Cur-
rier, 4 Pick. (Mass.) 399; People v. Blod-

gett, 13 Mich. 127 ; Hyatt v. Taylor, 42 N. Y.

258; People u. Morrell, 21 Wend. (N. Y.)

563; Slack v. Jacobs, 8 W. Va. 612. In Hyatt
v. Taylor, 42 N. Y. 258, 260, the court said:
" Statutes which are plain and explicit are

not to be qualified by construction on the

mere ground that the court deem the legisla-

tion unwise or indiscreet, nor because, if

effect be given thereto, according to their

plain expression, one class affected thereby
may be subjected to inconvenience to secure

protection and immunity to another. Still

less can the court create a distinct exception

which the language of the statute forbids,

and which no necessity demands. . . .

Such considerations, though they very prop-

erly aid in the interpretation of a statute ex-

pressed in terms of possible double meaning,

or of ambiguous import, or uncertain in the

designation of the subjects to which they

apply, have no influence in determining the

legal eflfect of a statute free from any such

obscurity." In Gage v. Currier, 4 Pick.

(Mass.) 399, 402, the court said: "The lan-

guage of the statute is clear and unam-
biguous, and when such is the language of a

statute, we are bound to read it according to

its obvious and usual signification, whatever

may be our opinion of the expediency of the

law. If we should give it a strained con-

struction, even from motives of public policy,

[IV, C, 5]

and for the advancement of apparent justice
in a, particular case, we should be justly
chargeable with usurpation of power, and a
violation of the constitution we are sworn to
support."

50. Illinois.— Law v. People, 87 111. 385;
Beardstown v. Virginia, 76 111. 34: Hills v.

Chicago, 60 111. 86.

Indiana.— Greencastle Tp. v. Black, 5 Ind.

557.

Maryland.— Smith v. Thursby, 28 Md. 244.

Minnesota.— Minnesota, etc., R. Co. v. Sib-

ley, 2 Minn. 13.

Mississippi.— Hawkins v. Carroll County,
50 Miss. 735.

'New York.— Newell v. People, 7 N. Y. 9.

Wyoming.— Rasmussen v. Baker, 7 Wyo.
117, 50 Pac. 819, 28 L. R. A. 773.

See 10 Cent. Dig. tit. " Constitutional

Law," § 9 ei seq.

51. Newell v. People, 7 N. Y. 9.

52. Alaiama.— Ex p. Florence, 78 Ala.

419.

California.— Pattison v. Yuba County, 13

Cal. 175.

Georgia.— Ezekiel v. Dixon, 3 Ga. 146.

Illinois.— Chance v. Marion County, 64 111.

66.

Indiana.— Greencastle Tp. v. Black, 5 Ind.

557; Spencer v. State, 5 Ind. 41; Case v.

Wildridge, 4 Ind. 51.

Iowa.— Dubuque Dist. Tp. v. Dubuque, 7

Iowa 262.

Kentucky.— Bosley v. Mattingly, 14 B.

Mon. (Ky.) 89.

Louisiana.— Louisiana State Lottery Co. v.

Richoux, 23 La. Ann. 743, 8 Am. Rep. 602.

ilfoine.— Ingalls v. Cole, 47 Me. 530.

Maryland.— Hawbecker v. Hawbecker, 43

Md. 516; Smith v. Thursley, ?8 Md. 244;

Cantwell v. Owens, 14 Md. 215; Alexander v.

Worthington, 5 Md. 471.

Michigan.—Atty.-Gen. v. Detroit, etc.. Plank
Road Co., 2 Mich. 138; Bidwell v. Whitaker,

1 Mich. 469.

Nevada.— Sia.te v. Doran, 5 Nev. 399;

State V. Blasdel, 4 Nev. 241.

New Jersey.— In re Murphy, 23 N. J. L.

180.

New York.— Johnson v. Hudson River R.

Co., 49 N. Y. 455; Hyatt v. People, 42 N. Y.
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(ii) Policy and Expediency. In all cases where the meaning upon the

face of the instrument is clear and unambiguous, the question is not what was
the intention of its framers, but what is the meaning of the language they have
used. The duty of the court is to declare what the constitution has said, and
argument ab inconvenienti cannot be considered.^^ Where therefore a constitu-

tional provision is plain and unambiguous, the fact that its enforcement may work
great inconvenience or hardship to particular persons or a particular class fur-

nishes no ground for courts, by construction, to prevent its evident purpose ;°*

but a construction which must necessarily work great public and private mischief

must never be preferred to-W construction which will work neither, or neither in

so great a degree, unless the terms absolutely require such a preference ; and of

two constructions of a constitutional amendment involving questions of public

policy, either of which is warranted by its terms, that is to be preferred which
best harmonizes the amendment with the general tenor and spirit of the instru-

ment amended.^ In all such cases of construction it should be borne in mind

258; People v. New York Cent. R. Co., 24
N. Y. 485; McCluskey v. Cromwell, 11 N. Y.
593; People v. Purdy, 2 Hill (N. Y.) 31.

United States.— Sturges v. Crowninshield,
4 Wheat. (U. S.) 122, 4 L. ed. 529; The
Paulina v. U. S., 7 Cranch (U. S.) 52, 3

L. ed. 266; U. S. V. Fisher, 2 Cranch (U. S.)

358, 2 L. ed. 304 ; U. S. v. Ragsdale, Hempst.
(U. S.) 497, 2 Fed. Cas. No. 16,113; Ogden
V. Strong, 2 Paine (U. S.) 584, 18 Fed. Cas.

No. 10,460.

See 10 Cent. Dig. tit. " Constitutional
Law," § 9 et seq.

Construction not allowed where meaning
is clear.

—
" It is not allowed to interpret

what has no need of interpretation. Wnen
an instrument is worded in clear and precise

terms— when its meaning is evident, and
leads to no absurd conclusion— there can
be no reason for refusing to admit the mean-
ing which the words naturally import. To
go elsewhere in search of conjectures in order

to restrict or extend it is but to elude it.

If this dangerous method be once admitted,

there will be no instrument which it will

not render useless." Newell v. People, 7

N. Y. 9, 33; Vattel, bk. 2, c. 17, § 263. " We
are not at liberty to presume that the fram-

ers of the constitution, or the people who
adopted it, did not understand the force of

language." People v. Purdy, 2 Hill (N. Y.)

31, 36. And see Hyatt v. Taylor, 42 N. Y.

258; Newell v. People, 7 N. Y. 9; Kasmussen
»>. Baker, 7 Wyo. 117, 50 Pac. 819, 38

L. R. A. 773. "As men, whose inten-

tions require no concealment, generally

employ the words which most directly and

aptly express the ideas they intend to con-

vey, the enlightened patriots who framed our

constitution, and the people who adopted it,

must be understood to have employed words

in their natural sense, and to have intended

what they have said." Gibbons v. Ogden, 9

Wheat. (U. S.) 1, 188, 6 L. ed. 23. To the

same effect is the language of the court in

Henshaw v. Foster, 9 Pick. (Mass.) 312, 316.

See also People v. Cowles, 13 N. Y. 350;

Temple v. Mead, 4 Vt. 535; and Woodson v.

Murdook, 22 Wall. (U. S.) 351, 22 L. ed.

716.

The history of a constitutional provision,
the causes which led to its adoption, and the
mischief it was intended to remedy, will not
be considered in determining the construction

of it, if the language is plain and unam-
biguous. State V. McGough, 118 Ala. 159,

24 So. 395.

53. Beardstown v. Virginia, 76 111. 34;
Greencastle v. Black, 5 Ind. 557 ; Smith v.

Thursby, 28 Md. 244; Henshaw v. Foster, 9

Pick. (Mass.) 312, 316; Gage v. Currier, 4
Pick. (Mass.) 399.

54. Chance v. Marion County, 64 111. 66.

If any of the provisions are unjust, so that
Iheir enforcement will work a hardship to
any class of persons, the remedy must come
from the people who have adopted them, in

the form of amendments or abolition. Con-
struction can furnish no remedy under our
system of government. Scott v. Sanford, 19

How. (U. S.) 393, 15 L. ed. 691; Cooley
Const. Lim. (6th ed.) 87.

Judge-made law.— The power of construc-
tion is so great that if it were not re-

strained by settled rules, the effect of a
plainly worded statute would be practically

uncertain. It was Chief Justice Pemberton,
in the time of Charles II, who boasted that

he had entirely outdone parliament in mak-
ing law. See Spencer v. State, 5 Ind. 41.

55. On proceedings by habeas corpus to

secure his release, by a prisoner who had been
tried, convicted, and sentenced for commis-
sion of crime, by a judge who was disquali-

fied for the office under the provisions of the

fourteenth amendment to the federal con-

stitution, for having been engaged in insur-

rection, it was held, where like proceedings

by other convicts were pending or contem-
plated, that the trial court held the office

de facto if not de jure, and that habeas
corpus did not lie. Griffin's Case, Chase
(U. S.) 364, 8 Am. L. Reg. N. S. 358, 3 Am.
L. Rev. 784, 2 Am. L. T. Rep. (U. S. Cts.)

93, 2 Bait. L. Trans. 433, 25 Tex. Suppl. 623,

11 Fed. Cas. No. 5,815.

[IV. C, 6,a, (ll)]
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that, broad questions of expediency and sound public policy are not to be
overlooked.'*

b. Natural and Technical Meaning of Words. The words and terms of a

constitution like those of a statute are to be interpreted and understood in their

most natural and obvious meaning,^'' unless the subject indicates or the text sug-

gests that they have been used in a technical sense.'^ The presumption is in

favor of the natural and popular meaning in which the words are usually under-

stood by the people who have adopted them ; '' and where the same words are

used in different parts of a constitution or statute they are presumed to have
a uniform meaning throughout the instrument, but this does not necessarily

follow.^

e. Punctuation. As a general rule punctuation is not considered a part of an

enactment*^ and may be disregarded.*^ Punctuation will be resorted to, however.

Private loss.— Where strict construction of
constitutional provision adopted would be to
deprive county oflScers of a portion of their

remuneration, a liberal construction will be
adhered to. Chance v. Marion County, 64
ni. 66.

56. Where the constitution conflicted with
the bill of rights broad questions of expedi-

ency and public policy were considered.

Baltimore v. State, 15 Md. 376, 74 Am. Dec.
572.

57. Arkansas.— State v. Ashley, 1 Ark.
613.

California.— Miller v. Dunn, 72 Cal. 462,

14 Pac. 27, 1 Am. St. Rep. 67.

Colorado.—Alexander v. People, 7 Colo.

155, 2 Pac. 894.

Idaho.— Powell v. Spackman, (Ida. 1901)

65 Pac. 503.

Illinois.— Law v. People, 87 111. 385;
Beardstown v. Virginia, 76 111. 34.

Indiana.— Bishop v. State, 149 Ind. 223,

48 N. E. 1038, 63 Am. St. Rep. 270, 39

L. R. A. 278; Greencastle Tp. v. Black, 5

Ind. 557.

Kentucky.— Com. v. Bailey, 81 Ky. 395.

Louisiana.— State v. American Sugar-Re-
fining Co., 51 La. Ann. 562, 25 So. 447;
Shreveport Gas, etc., Co. v. Caddo Parish, 47

La. Ann. 65, 16 So. 650.

Maryland.— Jackson v. State, 87 Md. 191,

39 Atl. 504; Smith v. Thursby, 28 Md. 244;

Picking V. State, 26 Md. 499; Bandel v.

Isaac, 13 Md. 202 ; Manly v. State, 7 Md. 135.

Minnesota.— Minnesota, etc., R. Co. v.

Sibley, 2 Minn. 13.

'Nevada.— State v. Doron, 5 Nev. 399.

'New York.— People v. Fancher, 50 N. Y.

«88; Clark v. Utica, 18 Barb. (N. Y.) 451.

Pennsylvania.— Cronise v. Cronise, 54 Pa.

St. 255; Monongahela Nav. Co. v. Coons, 6

Watts & S. (Pa.) 101.

South Carolina.— Charleston v. Oliver, 16

S. C. 47.

'Wyoming.— Rasmussen t>. Baker, 7 Wyo.

117, 50 Pac. 819, 38 L. R. A. 773.

^e 10 Cent. Dig. tit. " Constitutional

Law," § 11.

" The natural import of words is that which

their utterance properly and uniformly sug-

"ests to the mind— that which common use

has aflBxed to them; the technical, is that
which is suggested by their use in reference

to a science or profession— that which par-

ticular use has affixed to them; and when
natural and technical import unite upon a
word, both these rules combine to control

its construction." If the subject relates to

courts or to legal proofs the words are to

be construed technically, imless it appears
from the enactment itself that they were
used in a popular sense. People v. May, 3
Mich. 598, 605.

" A word having a meaning established by
judicial construction, being used in a new-
Constitution, must be taken to be used in

that established sense." Jenkins v. Ewin,
8 Heisk. (Tenn.) 456.

58. Miller v. Dunn, 72 Cal. 462, 14 Pac.

27, 1 Am. St. Rep. 67 ; People v. May, 3 Mich.
598; Charleston v. Oliver, 16 S. C. 47; Jenk-
ins V. Ewin, 8 Heisk. (Tenn.) 456.

59. California.— Miller v. Dunn, 72 Cal.

462, 14 Pac. 27, 1 Am. St. Rep. 67; Bour-
land V. Hildreth, 26 Cal. 161.

Illinois.— 'HiWs v. Chicago, 60 111. 86.

Maryland.— Manly v. State, 7 Md. 135.

Mississippi.— Green v. Weller, 32 Miss.

650.

United States.— McCulloch v. Maryland, 4
Wheat. (U. S.) 316, 4 L. ed. 579.

60. The rule in such cases is that the same
meaning will be given to the same words
occurring in diflferent parts of the same in-

strument, unless it clearly appears from the

whole that a different meaning was intended

in some part alleged to be an exception.

Green v. Weller, 32 Miss. 650 ; Brien v. Wil-

liamson, 7 How. (Miss.) 14; Rhodes v.

Weldy, 46 Ohio St. 234, 20 N. E. 461, 15 Am.
St. Rep. 584; Story Const. § 454.

Exemptions from taxation in constitutional

provisions are strictly construed; and an

article, to be exempt, must be specifically

mentioned or it will be excluded. State r.

American Sugar-Refining Co., 51 La. Ann.

562, 25 So. 447.

61. Gushing v. Worrick, 9 Gray (Mass.)

S82; Richardson v. Treasurer Hill Min. Co.,

23 Utah 366, 65 Pac. 74.

62. Gushing v. Worrick, 9 Gray (Mass.)

382.

[IV, C. 6. a, (II)]
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as an aid in the construction of the enactment when it tends to throw light on
the meaning.*^

7. Construction Aided by Matters Extrinsic of Instrument— a. In General.

In the United States," where the vaUdity of a statute is drawn in question, the

general rule is that evidence outside of the act itself is not admissible to impeach
it.^' It is only where the meaning of some provision of a constitution is doubtful

and not to be explained by comparison with other parts of the instrument that

TOurts are at liberty to look beyond the instrument itself for aid in determining

its meaning ;
** and when in such cases it becomes necessary to resort to extrinsic

sources to aid in construction, courts will resort to the history of the times and
the condition of affairs which led to the enactment of the provision in question,

with a view to ascertaining its objects and purposes,^'' and then such provision

should be construed in a way, so far as is reasonably possible, to further the

Weller, 32 Miss.

63. Com. V. Kelley, 177 Mass. 221, 58 N. E.
691; Prouty v. Union Hardware Co., 176
Mass. 155, 57 N. E. 352; Mancy v. Provi-

dence, etc., Co., 161 Mass. 283, 37 N. E. 164.

Substitution of semicolon in place of comma
in a statute was held not to confine the ex-

ception therein to the last antecedent. Com.
V. Kelley, 177 Mass. 221, 58 N. E. 691.

64. In England it has been held that acts

of parliament were not admissible in the

courts as evidence of facts. Titus v. Otis, 10
How. St. Tr. 1079, 1167. And see Elandorf
t. Carmiehael, 3 Litt. (Ky.) 472, 14 Am.
Dec. 86.

65. Arkansas.— State v. Dorsey County,
28 Ark. 378.

California.— Bankin i;. Colgan, 92 Cal.

605, 28 Pac. 673.

Florida.— State v. Barnes, 24 Fla. 29, 3 So.

433.

/Hinois.— Hills v. Chicago, 60 111. 86.

Louisiana.— Louisiana State Lottery Ci/.

V. Richoux, 23 La. Ann. 743, 8 Am. Rep.

602.

Mississippi.— Green v.

650.

New Yorh.— Rumsey v,

41 ; De Camp v. Eveland,

81.

Pennsylvania.— Erie, etc., R. Co. v. Casey,

26 Pa. St. 287.

Tennessee.—Contra, Ford v. Farmer, 9

Humphr. (Tenn.) 152; Bradley v. Commis-

sioners, 2 Humphr. (Tenn.) 428, 37 Am. Dec.

663.

West Virginia.— Chesapeake, etc., R. Co.

V. Miller, 19 W. Va. 408; Lusher v. Scites, 4

W. Va. 11.

See 10 Cent. Dig. tit. "Constitutional

Law," § 12.

In other words, the courts will not review

or reverse findings of fact by the legislative

department necessarily implied in the enact-

ments questioned, and a plea that a stat-

ute is invalid, on the ground that the legis-

lature has not complied with constitutional

provisions prescribed as conditions precedent

to its validity, is demurrable where the con-

ditions specified depend upon questions of

fact. Questions of this character have most

frequently arisen in connection with legisla-

, People,

19 Barb.
19 N. Y.
(N. Y.)

tion organizing new counties or municipal
districts without sufiicient area, or the neces-

sary population for such purposes, prescribed

in constitutional provisions. Such questions
necessarily require findings of fact by the

legislative department in passing the acts of

organization and will not be reviewed by the
courts even if erroneous. State v. Dorsey
County, 28 Ark. 378; Rumsey v. People, 19

N. y. 41.

But if questions of law are subsequently
raised a judgment rendered on facts so found
by the legislature will be reversed. State v.

Dorsey County, 28 Ark. 378; Lanning v. Car-
penter, 20 N. Y. 447.

A constitutional provision prescribing the
manner for the doing of an act is held to be
a prohibition against legislation prescribing

a different manner for the doing of the same
act. State v. Barnes, 24 Fla. 29, 3 So. 433.

Inference.

—

The existence of all facts

necessary to the enactment of a statute is

inferred. Erie, etc., R. Co. v. Casey, 26 Pa.
St. 287.

Parol evidence to show that the legisla-

ture has not complied with the constitutional
requirements in enacting a statute was ex-

cluded. Louisiana State Lottery Co. v.

Richoux, 23 La. Ann. 743, 8 Am. Rep. 602.

In Tennessee evidence has been admitted to
show that a county organized under an act of
incorporation passed by the legislature did
not contain the number of square miles pre-

scribed by the constitution as the area for a
county, and the act was held unconstitutional
and void. Ford r. farmer, 9 Humphr.
(Tenn.) 152; Bradley v. Commissioners, 2
Humphr. (Tenn.) 428, 37 Am. Dec. 563.

66. Cooley Const. Lim. (6th ed.) 79.

Where meaning of constitution is doubtful,
extrinsic evidence to explain is admitted.
Chesapeake, etc., R. Co. v. Miller, 19 W. Va.
408.

Although a title to an act of the legislature

proposing an amendment to the constitution
is not necessary to the validity of the act,

nevertheless the same may be looked to when
construing and interpreting the section of

the constitution to which it relates. State
f. O'Connor, 81 Minn. 79, 83 K W. 498.

67. Illimois.— Ball v. Chadwick, 46 111. 2&

[IV, C. 7, a]
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known purposes and objects for which it was adopted.^ In such cases the
relation of a doubtful provision to known political truths " and to political insti-

tutions™ will be considered; and previous legislation'" and the usages of the
government ''^ will also be given weight.

b. Contemporaneous and Ppaetical Construetion— (i) /jr General. Con-
temporaneous and practical construction of constitutional provisions by the execu-
tive and legislative departments of the government will be considered by the
courts in passing upon constitutional questions ; and while they are not bound by
such constructions, except as to questions of a discretionary character,''' they
often yield to them as matters of policy ;

''* and in doubtful cases will follow such
construction as of course,''^ unless they are clearly erroneous.''^ It is evident that

to reverse a construction put upon a constitutional provision by a department
charged with its execution, after it has received such practical construction for

Iowa.— Dubuque Dist. Tp. v. Dubuque, 7

Iowa 262.

Maryland.— Alexander v. Worthington, 5

Md. 471.

New York.— People v. Potter, 47 N. Y.
375; Smith v. People, 47 N. Y. 330.

United States.— Maxwell v. Dow, 176 U. S.

581, 20 S. Ct. 448, 44 L. ed. 597.

See 10 Cent. Dig. tit. " Constitutional
Law," § 12.

History and circumstances of adoption of

doubtful constitutional provision, resort to,

will be had in determining its meaning. Fox
V. McDonald, 101 Ala. 51, 13 So. 416, 46
Am. St. Rep. 98, 21 L. K. A. 529; People v.

Gies, 25 Mich. 83 ; People v. State Treasurer,
23 Mich. 499; Minnesota, etc., R. Co. v. Sib-

ley, 2 Minn. 13; Lemraon v. People, 20 N. Y.
562.

Prior to emancipation slavery existed only
by force of positive law (Negro Case, 11
Harg. St. Tr. 340; Somerset v. Stewart,
Lofft 1 ) and the provision in the federal con-

stitution respecting fugitives was an ex-

ception, and within the rule, eacpressio unms,
exclusio alteri-us (Lemmon v. People, 20 N. Y.
562, 605).

68. Maxwell v. Dow, 176 U. S. 581, 20
S. Ct. 448, 494, 44 L. ed. 597.

69. Ex p. Allis, 12 Ark. 101.

70. State v. Sorrells, 15 Ark. 664; People
V. La Salle County, 100 111. 495; McPherson
V. State Secretary, 92 Mich. 377, 52 N. W.
469, 31 Am. St. Rep. 587, 16 L. R. A. 475.

71. People V. La Salle County, 100 111.

495; Baltimore v. State, 15 Md. 376, 74 Am.
Dec. 572; Rathbone v. Wirth, 6 N. Y. App.
Div. 277, 40 N. Y. Suppl. 535, 74 N. Y. St.

962 [affirmed in 150 N. Y. 459, 45 N. E. 15,

34 L. R. A. 408]. But the constitutionality

of a statute vrill not be sustained on the
ground of prior enactments of the same char-

acter, unless such enactments have been uni-

form. Rathbone v. Wirth, 6 N. Y. App. Div.

277, 40 N. Y. Suppl. 535, 74 N. Y. St. 962

[affirmed in 150 N. Y. 459, 45 N. E. 15, 34
L. R. A. 408].

72. State v. Sorrells, 15 Ark. 664.

But non-user or abandonment by the gov
ernment of a right or power granted by a
constitution will not defeat the right, and

[IV, C, 7, a]

its exercise may be resumed at the discre-

tion of the government. McPherson v. State
Secretary, 92 Mich. 377, 52 N. W. 469, 31
Am. St. Rep. 587, 16 L. R. A. 475.

73. See supra, IV, B, 2, b.

74. Alabama.—Sadler v. Langham, 34 Ala.
311.

Maryland.—State v. Mayhew, 2 Gill (Md.)
487.

Massachusetts.— Rogers v. Goodwin, 2
Mass. 475.

Michigan.—Continental Imp. Co. v. Phelps,
47 Mich. 299, 11 N. W. 167.

Ohio.— Bingham v. Miller, 17 Ohio 445, 49
Am. Dec. 471.

See 10 Cent. Dig. tit. " Constitutional
Law," § 14.

75. Alabama.— Ex p. Selma, etc., R. Co.,
45 Ala. 696, 6 Am. Rep. 722.

California.—Board of R. Com'rs v. Market
St. R. Co., 132 Cal. 677, 64 Pae. 1065; Bur-
goyne v. San Franciso County, 5 Cal. 9.

Colorado.— People v. Le Fevre, 21 Colo.

218, 40 Pac. 882; People v. Wright, 6 Colo.

92.

Georgia.— Howell v. State, 71 Ga. 224, 51
Am. Rep. 259.

Illinois.— People v. Loewenthal, 93 111.

191; Bunn v. People, 45 111. 397; Jarrot v.

Jarrot, 7 111. 1.

Indiana.— Hovey v. State, 119 Ind. 386,
21 N. E. 890; Maize v. State, 4 Ind. 342.

Iowa.— Allen v. Clayton, 63 Iowa 11, 18

N. W. 663, 50 Am. Rep. 716.

Kentucky.— Collins v. Henderson, 1 1 Bush
(Ky.) 74.

Massachusetts.— Portland Bank v. Ap-
thorp, 12 Mass. 252; Kendall v. Kingston, 5
Mass. 524.

Michigan.— McPherson v. State Secretary,

92 Mich. 377, 52 N. W. 469, 31 Am. St. Rep.
587, 16 L. R. A. 475.

Nebraska.—Jackson v. Washington County,
34 Nebr. 680, 52 N. W. 169.

Texas.—Cordova v. State, 6 Tex. App. 207.

West Virginia.— Chesapeake, etc., R. Co.

V. Miller, 19 W. Va. 408.

See 10 Cent. Dig. tit. "Constitutional
Law," § 14.

76. State v. Cornell, 60 Nebr. 276, 83
N. W. 72; State v. Parkinson, 5 Nev. 15;
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any length of time, would be to occasion great injury to those who would be

affected by such a change ; and it is to avoid such injustice that courts have often

yielded to policy and expediency in adopting practical constructions of constitu-

tional provisions and statutes by the other departments of the government, even

though erroneous ; and in view of these considerations, in all cases where there is

doubt as to the meaning of such provision or statute, courts will adopt and fol-

low contemporaneous and practical construction by the other departments."

(ii) Lmgislatiye Construotiok— (a) Oenerally. Practical construction of

constitutional provisions by the legislative department, in the enactment of laws,

necessarily has great weight with the judiciary, and is sometimes followed by
the latter when clearly erroneous.'^ But this is a matter of policy only, for it is

emphatically the province of the judiciary to construe the constitution
;

''' ana
where the judicial and the legislative construction of a constitutional provision

conflict the judicial construction prevails.^ If the meaning of such provision is

clear and unambiguous,, legislative construction thereof is entitled to no weight ;

**

but if the meaning is doubtful, a practical construction thereof by the legislature

will be followed by the courts if it can be done without doing violence to the fair

meaning of the words used in order to sustain the constitutionality of a statute.^

(b) Long Acquiescence. Legislative construction of constitutional provisions,

adopted and acted on with the acquiescence of the people for many years is enti-

tled to great weight with the courts,^^ and will not be disturbed except for mani-

Brooks V. Memphis, 4 Fed. Cas. No. 1,954, 3

Centr. L. J. 356.

77. Kentucky.— Hughes v. Hughes, 4 T. B.

Mon. (Ky.) 42.

Maryland.— Baltimore v. State, 15 Md.
376, 74 Am. Dec. 572; State v. Mayhew, 2

Gill (Md.) 487.
Michigan.— Westbrook v. Miller, 56 Mich.

148, 22 N. W. 256 ; People v. State Treasurer,
23 Mich. 499; Britton v. Ferry, 14 Mich.
53.

Mississippi.— Plummer v. Plummer, 37
Miss. 185.

New York.— People v. Dayton, 55 N. Y.
367; Coutant v. People, 11 Wend. (N. Y.)

511.

Pennsylvania.—Norris v. Clymer, 2 Pa. St.

277; Farmers', etc.. Bank v. Smith, 3 Serg.

& E. (Pa.) 63.

Wisconsin.— Scanlan v. Childs, 33 Wis.
663.

United States.— Union Ins. Co. v. Hoge,
21 How. (U. S.) 35, 16 L. ed. 61; Edwards
V. Darby, 12 Wheat. (U. S.) 206, 6 L. ed. 603.

See 10 Cent. Dig. tit. " Constitutional

Law," § 14.

78. Eogers v. Goodwin, 2 Mass. 475. See
also Board of E. Com'rs v. Market St. E.

Co., 132 Cal. 677, 64 Pac. 1065; Frost v.

Pfeiflfer, 26 Colo. 338, 58 Pac. 147.

79. Marbury v. Madison, 1 Cranch (U. S.)

137, 2 L. ed. 60.

80. Brown Shoe Co. v. Hill, 51 La. Ann.
920, 25 So. 634; State v. Moores, 55 Nebr.

480, 76 N. W. 175, 41 L. E. A. 624; State v.

Parler, 52 S. C. 207, 29 S. E. 651; Smith v.

Grayson County, 18 Tex. Civ. App. 153, 44
S. W. 921.

81. Fairbank v. V. S., 181 U. S. 283, 21

S. Ct. 648, 45 L. ed. 862.

83. State v. Tingey, 24 Utah 225, 07 Pac.

[47]

33. Contemporaneous construction of con-

stitutional provisions, according to the pop-
ular understanding of them, is not entitled

to much weight; but the practical applica-

tion of such provisions at the time of their

adoption is strong evidence of their correct

interpretation. McPherson v. State Secre-

tary, 92 Mich. 377, 52 N. W. 469, 31 Am. St.

Eep. 587, 16 L. E. A. 475.

Legislative construction that is not uni-
foim, continuous, and concurring, is not en-
titled to much weight. Maize v. State, 4
Ind. 342; Eathbone v. Wirth, 6 N. Y. App.
Div. 277, 40 N. Y. Suppl. 535. And a con-

struction by the legislature of a constitu-

tional provision in restraint of its authority,

or where the constitutional question has not
been considered by it, will not be given
much weight by the courts. Maize v. State,

4 Ind. 342.

Legislative appointments.— In the absence
of constitutional prohibition against it ap-
pointments to office by the legislature for a
long period of time raises a presumption
that the people intended that the legislature

should so appoint. Baltimore v. State, 15

Md. 376, 74 Am. Dee. 572. Where it is gen-
erally held that the legislature has no con-

stitutional authority to appoint local officers

to office, the question not being free from
doubt, and such authority having been exer-

cised both prior and subsequent to the adop-
tion of the constitution, an appointment by
the legislature of the officers of a state in-

stitution was sustained. Hovey v\ State, 119
Ind. 386, 21 N. E. 890. But see State v.

Denny, 118 Ind. 449, 21 N. E. 274, 4 L. E. A.
65; Evansville v. State, 118 Ind. 426, 21
N. E. 267, 4 L. E. A. 93.

83. California.— Ferris v. Coover, 11 Cal.

175.

nv. C, 7. b, (n), (b)]
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fest error.^ The injustice that would inevitably result by the disturbing of such
constructions after a long period of acquiescence therein, during which many
rights will necessarily have been acquired, is a very strong argument against it.*"'

(hi) Restriction of Such Construction. But the course of legislation will

Colorado.— Frost v. Pfeiffer, 26 Colo. 338,
58 Pac. 147.

Illinois.— Linck v. Litchfield, 141 111. 469,
31 N. E. 123.

Indiana.— State f. Gerhardt, 145 Ind. 439,
44 N. E. 469, 33 L. R. A. 313.
Kentucky.— Hughes v. Hughes, 4 T. B.

Mon. (Ky.) 42.

Maryland.— Harrison v. State, 22 Md.
468, 85 Am. Dec. 658; Baltimore v. State, 15
Md. 376, 74 Am. Dec. 572; State v. Mayhew,
2 Gill (Md.) 487.

Massachusetts.— Essex Co. v. Pacific Mills,
14 Allen (Mass.) 389; Cobb v. Kingman, 15
Mass. 197; Rogers v. Goodwin, 2 Mass. 475.

Michigan.—Continental Imp. Co. v. Phelps,
47 Mich. 299, 11 N. W. 167.

Minnesota.— Faribault v. Misener, 20
Minn. 396; Carson v. Smith, 5 Minn. 78, 77
Am. Dec. 539.

Missouri.— Shipp v. Klinger, 54 Mo. 238.
New Jersey.— Kenney v. Hudspeth, 59

N. J. L. 504, 37 Atl. 67.

New York.— Rumsey v. People, 19 N. Y.
41; Wallack v. New York, 3 Hun (N. Y.)
84.

Pennsylvania.— Lavery v. Com., 101 Pa.
St. 560; Cronise v. Cronise, 54 Pa. St. 255;
Moers v. Reading, 21 Pa. St. 188.

Texas.— Chambers v. Fisk, 22 Tex. 504.
United States.— Stuart v. Laird, 1 Cranch

(U. S.) 299, 2 L. cd. 115; U. S. v. Macken-
zie, 30 Fed. Cas. No. 18,313, 1 N. Y. Leg.
Obs. 371.

See 10 Cent. Dig. tit. "Constitutional
Law," § 15.

84. Terre Haute v. Evansville, etc., R. Co.,
149 Ind. 174, 46 N. E. 77, 37 L. R. A. 189;
Harrison v. State, 22 JId. 468, 85 Am. Dee.
658; Carson v. Smith, 5 Minn. 78, 77 Am.
Dec. 539.

85. Illinois.— Johnson v. Joliet, etc., R.
Co., 23 111. 202.

Indiana.— Fall v. Hazelrigg, 45 Ind. 576,
15 Am. Rep. 278.

Massachusetts.— Rogers v. Goodwin, 2
Mass. 475.

Ohio.-^ Bingham v. Miller, 17 Ohio 445, 49
Am. Dec. 471.

Wisconsin.— Scanlan v. Childs, 33 Wis.
663.

United States.— Stuart v. Laird, 1 Cranch
(U. S.) 299, 2 L. ed. 115; U. S. v. Macken-
zie, 30 Fed. Cas. No. 18,313, IN. Y. Leg.
Obs. 371.

See 10 Cent. Dig. tit. " Constitutional
Law," S 15.

Policy and expediency will be kept in view
where there has been long acquiescence in

legislative construction of constitutional

provisions or statutes that is clearly er-

roneous, for in all such cases property rights

will necessarily have been acquired under »

[IV. C. 7. b. (ii). (b)]

construction of long standing; and in such

cases courts will yield to an erroneous con-

struction (Rogers v. Goodwin, 2 Mass. 47S)
or decline to reverse it to the extent of de-

claring all legislative action in pursuance of

it an absolute nullity where great interests

are involved, and the public will be made to

suffer by the adoption of a different construc-

tion, and the effect would necessarily be re-

troactive (Bingham v. Miller, 17 Ohio 445,

49 Am. Dec. 471). See also Rumsey v. Peo-
ple, 19 N. Y. 41, where the organization of

a county was not declared void for want of

power, on the ground of public policy, after

there had been representation in the assem-
bly during several sessions.

Constant exercise of power by the legis-

lature for seventy years from the adoption
of a constitution will be deemed conclusive
evidence of its right to exercise such power.
State V. Mayhew, 2 Gill (Md.) 487. See
.also Harrison v. State, 22 Md. 468, 85 Am.
Dec. 658; Baltimore v. State, 15 Md. 370, 74
Am. Dec. 572; Rogers v. Goodwin, 2 Mass.
475.

Constitutionality not passed upon second
time.—• An act declared unconstitutional
soon after it was passed, and remaining un-
enforced for over twenty years, will not be
questioned a second time in an attempt to en-

force rights under it. Hughes v. Hughes, 4
T. B. Mon. (Ky.) 42.

Constitutionality of an act supported by
long line of adjudications, and treated by the
government as constitutional, will not be in-

quired into. Ferris v. Coover, 11 Cal. 175.

Constitutionality of " Legal Tender Act

"

of congress, not questioned in a state court
.after ))eiDg declared valid by the United
States suprem.e court. Essex Co. v. Pacific

Mills, 14 .A-llen (Mass.) 389.

State statutes have been declared invalid
by the courts of states other thaa those
enacting them, on the ground that they con-
travene the constitutions of the states where
enacted. Woodward v. Central Vermont R.
Co., 180 Mass. 599, 62 N. E. 1051; Shoe, etc.,

Nat. Bank v. Wood, 142 Mass. 563, 8 N. E.

753; Simonds v. Simcnds, 103 Mass. 572, 4
Am. Rep. 576: Stoddart «?. Smith, 5 Binn.
(Pa.) 355. See also New York L. Ins. Co. v.

Cuyahoga County, 106 Fed. 123, 45 C. C. A.
233. But such a declaration, after a statute
had been repeatedly recognized and acted
upon as valid by the legislature enacting it,

is considered a delicate matter and requires
a case free from doubt. Ryan v, Vanlanding-
ham, 7 Ind. i\f<. See also Woodward i\ Cen-
tral Vermont R. Co., 180 Mass. 599, 62 N. E.
1051.

Unquestioned existence for years of law of
Mexican confederation, under which rights
were acquired, is strong proof that su-h law



CONSTITUTIONAL LA W [8 Cye.J 739

not be allowed to ccntrol the judiciary in its construction of constitutional pro-

visions.** Long, continuous, and unquestioned exercise of legislative power in

the enactment of laws is evidence that such laws are constitutional, but it is not

conclusive ;
^' nor can practical construction of a plain constitutional provision be

allowed to distort or in any way change its natural meaning;^ and courts will

declare void an act passed, even in the exercise of discretionary power, if it

plainly violates the fundamental law of the state.^'

e. Other or Previous Constitutions— (i) In General. A written consti-

tution may be abrogated or wholly abolished, and a new one established in its

place; but this could scarcely, if ever, be done without retaining in the new
many of the terms and provisions of the old, and as to all such as are retained

the purpose of retention becomes of material importance ; and it is therefore an
established rule of construction that where a constitutional provision has received

a settled judicial construction, and is afterward incorporated into a new or revised

constitution, it will be presumed to have been retained with a knowledge of that

construction, and courts will feel bound to adhere to it.^

(ii) Borrowed Provisions. It is an established rule of construction that

whenever, in framing a constitution, provisions from the constitutions of other

states are adopted, the judicial constructions of all such provisions from the other

states are presumed to have been also adopted.'^

was considered constitutional and valid by
the proper authority. Chambers v. Fisk, 22
Tex. 504.

Technical objections.—• Long acquiescence
is conclusive against purely technical objec-

tions. Continental Imp. Co. ;;. Phelps, 47
Mich. 299, 11 N. W. 167.

86. State v. Cornell, 60 Nebr. 276, 83 N. W.
72. See also Wanser v. Hoos, 60 N. J. L.

482, 38 Atl. 449, 64 Am. St. Rep. 600.

87. Sadler v. Langham, 34 Ala. 311; Green-
castle Tp. V. Black, 5 Ind. 557; Wallack v.

New York. 3 Hun (N. Y.) 84; Swift, etc.,

Co. t. U. S., 14 Ct. CI. 481; Hahn v. U. S.,

14 Ct. CI. 305.

88. Morris v. Wrightson, 56 N". J. L. 126,

28 Atl. 56, 22 L. R. A. 548.

89. Where the constitution required a two-
thirds vote for the passing of appropriations

for " local or private purposes," it was held

that an appropriation for improving a har-

bor passed by less than a two-thirds vote

was void and that the legislature was not the

final judge as to what was a " local purpose."

People V. Allen, 42 N. Y. 378.

90. Alabama.— Taylor v. State, 131 Ala.

36, 31 So. 371; Fox v. McDonald, 101 Ala. 51,

13 So. 416, 46 Am. St. Rep. 98, 21 L. R. A.

529; Ex p. Roundtree, 51 Ala. 42.

Illinois.— Peonle v. La Salle Coimty, 100

111. 495.

Iowa.— McGregor v. Baylies, 19 Iowa 43.

Kentucky.— Eskridge v. Carter, 16 Ky. L.

Rep. 760, 29 S. W. 748.

Louisiana.—State v. Board of Assessors, 35

La. Ann. 651.

Maryland.—Baltimore v. State, 15 Md. 376,

74 Am. Dec. 572.

Minnesota.—^Minnesota, etc., R. Co. v. Sib-

ley, 2 Minn. 13
Wisconsin.— Wisconsin Cent. R. Co. v.

Taylor, 52 Wis. 37, 8 N. W. 833; Atty.-Gen.

'J. Brunst, 3 Wis. 787.

Abandonment by the legislature of one
method of choosing presidential electors and
the adoption of another for a term of years
was held not to impair the right to readopt
the former method. McPherson v. State Sec-

retary, 92 Mich. 377, 52 N. W. 469, 31 Am.
St. Rep. 587, 16 L. R. A. 475.

Contingent provisions made for ten^porary
or occasional use are not to be construed sO'

as to conflict with the general purpose of

the instrument. People v. Potter, 47 N. Y.
375.

Nature of suspended constitutional pro-
visions will be considered in construing a
provision adopted in its place. McGregor v,

Baylies, 19 Iowa 43.

91. California.— People v. Coleman, 4 CaU
46, 60 Am. Dec. 581.

Idaho.— Powell v. Spackman, (Ida. 1901 >
65 Pac. 503.

Illinois.— Fowler v. Lamson, 146 111. 472,
34 N. E. 932, 37 Am. St. Rep. 163 ; Patterson
V. Lynde, 112 111. 196.

Indiana.— Laugdon v. Applegate, 5 Ind,
327.

Massachusetts.— Com. v. Hartnett, 3 Gray
(Mass.) 450.

Mississippi.— Daily v. Swope, 47 Miss. 367.
Montana.— State v. Fortune, 24 Mont. 154,

60 Pac. 1086; State v. State Bd. of Equaliza-
tion, 18 Mont. 473, 46 Pac. 266.

Nevada.— Hess v. Pegg, 7 Nev. 23; State-

V. Parkinson, 5 Nev. 15.

New Jersey.— Werts v. Rogers, 56 N. J. L.
480, 28 Atl. 721), 29 Atl. 173, 23 L. R. A. 354.
Wyoming.— E,asmussen v. Baker, 7 Wyo.

117, 50 Pac. 819. 38 L. R. A. 773.

United States.— Brown v. Walker, 161

U. S. 591, 16 S. Ct. 644, 40 L. ed. 819.

See 10 Cent. Dig. tit. " Constitutional
Law," § 17.

Constitutions of two other states.— If in

construing a constitutional provision of

[IV, C, 7 e, (ii)]



UO [8 Cyc] CONSTITUTIONAL LA W
d. Proeeedings of Constitutional Conventions. When from any cause the

meaning of a constitutional provision is doubtful, courts will examine the proceed-

ings of the constitutional convention that framed the constitution, with a view to

ascertaining the meaning,'^ in like manner as they will examine the proceedings

of a legislature, in order to determine the meaning of a doubtful provision of a

statute. In examining the proceedings of a convention it is the intent of the

people, through their representatives, that is sought for ; but with the legislature

it is the intent of the representatives themselves that is sought for ; and generally

the proceedings of a legislature are regarded as more conclusive and more satis-

factory as a source of information than those of a convention.'' But in either

case, where the proceedings clearly point out the objects and purposes of the

doubtful provision, the aid to be obtained is valuable as a means of interpretation.

Where the proceedings of a convention are to be examined, the history and con-

dition of the times, the evils that existed, requiring remedies, the discussions

before the people in the election of delegates, and issues under consideration may
be consulted with profit. All such details tend to show the intent, as expressed

in the work of the convention."

e. Recourse to Common Law. Constitutions themselves, being instruments in

the nature of reenactments of an acknowledged system of principles,*^ coeval

doubtful meaning it is found to be similar to

like provisions to be found in the constitu-

tions of two other states, and the courts of

both the parent states hold opposite views
thereon, that construction will loe preferred

which is believed to have been in contempla-

tion of the framers of the constitution when
such provision was adopted. Powell v. Spack-

man, (Ida. 1901) 65 Pac. 503.

Legislative construction of a constitu-

tional provision that is subsequently adopted

i>y another state is regarded as high author-

ity by the courts of the adopting state. Lang-
don V. Applegate, 5 Ind. 327.

The first eight amendments to the federal

constitution were to incorporate certain
principles fixod in English jurisprudence, and
the construction given to those principles by
the English courts is cogent evidence of what
they were designed to secure and of the lim-

itations to be put upon them. Brown v.

Walker, 161 U. S. 591, 16 S. Ct. 604, 40
L. ed. S19.

The rule applies only to previous, and not
to subsequent, constructions. Powell v. Spack-
man, (Ida. 1901) 65 Pac. 503.

The rule in adopting, with borrowed con-

stiutional provisions and statutes, their con-

structions, is manifestly just and right; for

if it were intended to exclude any known con-

Btructions of such provisions or statutes, the

necessary presumption is that their terms
would be so changed when they are adopted as

to effect that intention. Myrick v. Hasey, 27
Me. 9, 45 Am. Dee. 583; Com. v. Hartnett, 3

Gray (Mass.) 450; Pennoek v. Dialogue, 2
Pet. (U. S.) 1, 7 L. ed. 327; 6 Dane Abr.
613.

Same rule also applies to statutes adopted
from other states. Com. v. Hartnett, 3 Gray
(Mass.) 450. And see, generally. Statutes.
92. Illinois.— Springfield v. Edwards, 84

111. 626.
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Louisiana.— State v. New Orleans, 35 La,

Ann. 532.

Massachusetts.— Opinion of Justices, 126
Mass. 557.

Minnesota.— Tla,y\or v. Taylor, 10 Minn.
107; Crowell v. Lambert, 9 Minn. 283; Min-
nesota, etc., R. Co. V. Sibley, 2 Minn. 13.

Nevada.— State v. Doron, 5 Nev. 399.

New York.— Clark v. People, 26 Wend.
(N. Y.) 599; Coutant v. People, 11 Wend.
(N. Y.) 511; People v. Purdy, 2 Hill (N. Y.)
31.

Ohio.— State v. Kennon, 7 Ohio St. 546;
Columbus Exch. Bank v. Hines, 3 Ohio St. 1;

Cass V. Dillon, 2 Ohio St. 607.

South Carolina.— State v. Parler, 52 S. C.

207, 29 S. E. 651.

Tennessee.—- State v. Cloksey, 5 Sneed
(Tenn.) 482.

Utah.— State v. Norman, 16 Utah 457, 52
Pac. 986.

Wisconsin.— Wisconsin Cent. R. Co. v. Tay-
lor, 52 Wis. 37, 8 N. W. 833.

Wyoming.— Rasmussen v. Baker, 7 Wyo.
117, 50 Pac. 819, 38 L. R. A. 773.

See 10 Cent. Dig. tit. " Constitutional

Law," § 16.

Court will not be influenced by debates in

constitutional convention, where such con-

vention was divided into two factions, and
the constitution reported and adopted by a
joint committee from each. Taylor v. Tay-
lor, 10 Minn. 107,

93. People v. Harding, 53 Mich. 48, 481,
18 N. W. 555, 19 N. W. 155, 51 Am. Rep. 95;
Richardson i'. Treasurer Hill Min. Co., 23
Utah 366, 65 Pac. 74.

.

94. People v. Harding, 53 Mich. 48, 481,
18 N. W. 555, 19 N. W. 155, 51 Am. Rep. 95.

95. Alaiama.— Mobile v. Stonewall, 53
Ala. 570.

California.-— People v. Lynch, 51 Cal. 15,
21 Am. Rep. 677.
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with, and a part of, the common law itself, and subject to judicial interpretation

from their inception, it necessarily follows that the definitions of terms used in

constitutions and statutes are to a great extent to be found in the common law,''

and in the common usage and understanding of those terms according to the insti-

tutions of the country in whicli they originated and were brought into use in the
administration of government.'^ The common law is not a controlling influence

in the construction of constitutional provisions to the same extent that it is in the
construction of statutes,'^ yet it has a great influence in dealing with such ques-
tions. It has been held that a constitutiona.. amendment in derogation of the
common law should be strictly construed.'' But so close an application is going
to extremes and may tend directly to defeat the purposes for which an amend-
ment has been enacted. The doctrine has not been applied in later decisions in

the same state.''

8. Implied Powers and Restraints. It would not be practicable, if possible, in

a written constitution, to specify in detail all of its objects and purposes or the
means by which they are to be carried into effect. Such prolixity in a code
designed as a frame of government has never been considered necessary or desira-

ble ;
^ therefore constitutional powers are often granted or restrained in general

terms, from which implied powers and restraints necessarily arise. The implied

Indiana.— State v. Noble, 118 Ind. 350,
21 N. E. 244, 10 Am. St. Rep. 143, 4 L. R. A.
101; Durham v. State, 117 Ind. 477, 19 N. E.
327.

Michigan.— People v. Hurlbut, 24 Mich.
44, 9 Am. Rep. 103.

'New York.—-People v. Draper, 15 N. Y.
532.

See Cooley Const. Lim. (6th ed.) 75; and
10 Cent. Dig. tit. " Constitutional Law,"
§ 13.

" We must keep in mind that the constitu-

tion was not framed for a people entering
into a political society for the first time, but
for a community already organized and fur-

nished with legal and political institutions

adapted to all or nearly all the purposes of

civil government; and that it was not in-

tended to abolish these institutions, except

so far as they were repugnant to the consti-

tution then framed." People v. Draper, 15

N. Y. 532, 537. Similar language is used by
McKinstry, J., in People v. Lynch, 51 Cal.

15, 21 Am. Rep. 677.

96. Fox V. McDonald, 101 Ala. 51, 13 So.

416, 46 Am. St. Rep. 98, 21 L. R. A. 629;

Mobile V. Stonewall Ins. Co., 53 Ala. 570;
Ex p. Roundtree, 51 Ala. 42; State t>. Sor-

rells, 15 Ark. 664; English v. State, 31 Fla.

340, 12 So. 689; Flavell's Case, 8 Watts & S.

(Pa.) 197.

Indictment by grand jury, as mentioned in

bill of rights, means such grand juries as

were known to the common law; and recourse

to common law to ascertain the meaning of

the terms of statutes and constitutions is

necessary. English v. State, 31 Pla. 340, 12

So. 689. And statutes authorizing indict-

ments by a two-thirds vote are unconstitu-

tional. English V. State, 31 Fla. 340, 12 So.

689; State V. Barker, 107 N. C. 913, 12 S. E.

115, 10 L. R. A. 50.

97. " It is a universal rule dictated by

common sense, for the interpretation of con-

tracts, and applicable to all instruments, that
if there is anything ambiguous in the terms
in which they are expressed, they should be
explained by the common use of those terms
in the country where they are made." The
Huntress, 2 Ware (U. S.) 89, 12 Fed. Cas.

No. 6,914, 24 Am. Jur. 486, 4 Hunt. Mer.
Mag. 83, 4 West. L. J. 38 [quoting Pothier
Obi. No. 94].

98. Cooley Const. Lim. (6th ed.) 75.

99. A constitutional amendment acknowl-
edging the separate estate of married wo-
men was held not to confer power to convey
without the consent of the husband, being in

derogation of the common law, and not ex-

pressly conferring the right to convey. Brown
v. Fifield, 4 Mich. 322. Contra, White v.

Zane, 10 Mich. 333.

1. See also Rankin v. West, 25 Mich. 195;
De Vries v. Conklin, 22 Mich. 255; Tillman
V. Shackleton, 15 Mich. 447, 93 Am. Dec. 198;
Tong V. Marvin, 15 Mich. 60; Watson v.

Thurber, 11 Mich. 457; McKee v. Wilcox, II
Mich. 358, 83 Am. Dec. 743; Farr v. Sher-
man, 11 Mich. 33; White v. Zane, 10 Mich.
333.

English decisions.— But it Is also a rule of
construction, applicable to constitutions and
statutes, that recourse to the English de-
cisions will not be had, in order to ascertain
the meaning of the terms used, if by a series
of decisions of the supreme court having ju-
risdiction or legislative construction the
words in question have received a meaning
different from that of the English law. The
Huntress, 2 Ware (U. S.) 89, 12 Fed. Cas.
iNo. 6,914, 24 Am. Jur. 486, 4 Hunt. Mer.
Mag. 83, 4 West. L. J. 38. See also Flavell's
Case, 8 Watts & S. (Pa.) 197.

2. Per Marshall, C. J., in McCulloch v.

Maryland, 4 Wheat. (U. S.) 316, 4 L. ed
579.

[IV, C, 8]
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powers and restrictions to be found in constitutional provisions are therefore a

very important element to be considered. It is an established rule of construc-

tion that where a constitution confers a power or enjoins a duty it also confers,

by implication, all powers that are necessary for the exercise of the one or for

the performance of the other.' And it is also an established rule of construction

that where the means by which a power granted shall be exercised are specified

no other or different means for the exercise of such power can be implied, even
though considered more convenient or effective than the means given in the

constitution.*

3. Sturges i?. Crowninshield, 4 Wheat.
,<U. S.) 122, 4 L. ed. 529.

If a statute is inhibited by the general
scope and purpose of the fundamental law, it

is invalid, although it does not contravene
any express provision of the constitution.

State V. Moores, 55 Nebr. 480, 76 N. W. 175,
41 L. E. A. 624.

Implied powers of the United States.

—

" Whenever the terms in which a power is

granted to Congress, or the nature of the
power, required that it should be exercised
exclusively by Congress, the subject is as
completely taken from the state legislatures

as if they had been expressly forbidden to act
on it." PSr Marshall, C. J., in Sturges x.

Crowninshield, 4 Wheat. (U. S.) 122, 193,

4 L. ed. 529. It is not necessary, for the
«xercise of a power by the federal govern-
ment, that it should be expressly granted in

the federal constitution, or that it should
be " clearly and directly traceable to some
one of the specified powers " granted. Any
number of the powers granted, or all of

them, may be combined and considered to-

gether, and any power necessary to carry out
the general purposes of any or all of the
powers specified will be considered granted
by implication, and as an incidental means of

executing the powers specifically granted.

Knox V. Lee, 12 Wall. (U. S.) 457, 20 L. ed.

287.

Congress has implied power, as the legis-

lature of a sovereign nation, to make treas-

ury notes a, legal tender in payment of pri-

vate debts. Juilliard v. Greenman, 110 U. S.

421, 4 S. Ct. 122, 28 L. ed. 204. Congress
has implied power to protect settlers in mak-
ing entries on the public lands (U. S. v.

Waddell, 112 U. S. 76, 5 S. Ct. 35, 28 L. ed.

673) ; to supervise federal elections (Bas p.

Yarbrough, 110 U. S. 651, 4 S. Ct. 152, 28
L. ed. 274) ; to enact laws regulating com-
merce on navigable waters within the limits

of the states, to the exclusion of state legis-

lation (Gibbons v. Ogden, 9 Wheat. (U. S.)

1, 6 L. ed. 23). See also U. S. v. Bevans, 3

Wheat. (U. S.) 336, 4 L. ed. 404; Martin v.

iiunter, 1 Wheat. (U. S.) 304, 4 L. ed. 97;

U. S. V. Fisher, 2 Cranch (U. S.) 358, 2

L. ed. 304.

Powers of congress to charter banks see Os-

born V. U. S. Bank, 9 Wheat. (U. S.) 738,

6 L. ed. 204; 1 Kent Comm. 248-255; 2 Story

Const. §§ 1, 259, 271.

United States courts have implied power
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under the constitution to restrain by injunc-
tion the obstruction of railways, thereby hin-

dering and delaying the transportation of the
United States mail. In re Debs, 158 U. S.

564, 15 S. Ct. 900, 39 L. ed. 1092.

In construing either the federal or the state
constitutions, it is regarded as a safe rule
" to look to the nature and objects of the
particular powers, duties, and rights with
all the lights and aids of contemporary his-

tory, and give to the words of each just such
operation and force, consistent with their
legitimate meaning, as may fairly secure and
attain the ends proposed." State v. Glenn,
18 TSTev. 34, 40, 1 Pac. 186: Prigg x,. Penn-
sylvania, 16 Pet. (U. S.) 539, 10 L. ed. 1060;
Story Const. § 405a.

4. " That other powers than those ex-
pressly granted, may be, and often are, con-
ferred by implication, ... is too well set-

tled to be doubted. Under every constitu-
tion, the doctrine of implication must be re-

sorted to, in order to carry out the general
grants of power. A constitution cannot, from
its very nature, enter into a minute specifica-

tion of all of the minor powers, naturally
and obviously included in and fiowing from
the great and important ones which are ex-
pressly granted. It is therefore established
as a general rule, that when a constitution
gives a general power, or enjoins a duty, it

also gives, by implication, every particular
power necessary for the exercise of the one,

or the performance of the other. The im-
plication under this rule, however, must be a
necessary, not a conjectural or argumenta-
tive one. And it is further modified by an-
other rule, that where the means for the ex-

ercise of a granted power are given, no other
or different means can be implied, as being
more effectual or convenient." Field v. Peo-
ple, 3 111. 79, 83.

Constitutional inhibitions arising by impli-

cation are equally as effective as those aris-

ing by expression (Page n. Allen, 58 Pa. St.

338, 98 Am. Dec. 272), "as exceptions

strengthen the force of a general law, so enu-
meration weakens as to things not enumer-
ated." Where a grant of legislative power,
made in general, indefinite terms, is followed

by an enumeration clearly and explicitly

made, such enumeration must be construed as

limiting and explaining the general terms.

In re Opinion of Court, 4 N. H. 565.
" Where the power is granted in general

terms, the power is to be construed as co-
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9. IRRECONCILABLK AND INEFFECTIVE PROVISIONS— a. In General. Where full

effect cannot be given to a constitutional provision, it will be enforced as far as

possible ;
^ and if two provisions are irreconcilably repugnant, the last in order of

time and local position will be preferred." And '-. particular intent, incompatible
with a general intent, will be treated as an exception.''

b. Constitutional Amendments. The terms of a constitutional amendment
are not to be taken as controlling in the construction of a constitution as it pre-

viously stood.^

e. Bill of Rights. The bills of rights inserted in the American constitutions

contain a declaration of general principles as a basis of government, copied from
Magna Charta and the English Bill of Eights of 1689. These bills are regarded
as parts of the constitutions in which they a^e recited, and are to be construed
with other constitutional provisions.' But in view of their origin and long use

they cannot be regarded as introducing new matters or prescribing new conditions.

Their purpose is to preserve ancient principles rather than to establish modem
principles.'" But to what extent they are to control or to be controlled in the

construction of constitutional provisions are questions on which the authorities

are not harmonious."
D. Operation and Effect

—

l. Time of Taking Effect— a. In General.

The time when a constitution takes effect is of importance, and often becomes
material in the course of litigation. The manifest intent of the framers of the

instrument, to be gathered from the instrument itself, controls in the determination
of such question.'^

extensive with the terms, unless some clear

restriction upon it is dedueible— expressly

or by implication— from the context." Story
Const. § 424.

State constitutions.— The ease of Field v.

People, 3 111. 79, applies the doctrine of im-

plied powers and restraints to a state con-

stitution quite as fully as it has ever been
applied to the federal constitution.

5. Cummings v. Spaunhorst, 5 Mo. App.
21.

6. Quick V. White Water Tp., 7 Ind. 570.

See also Chance v. Marion County, 64 111. 66,

Tiolding that where a constitutional provision

will bear two constructions, the one consist-

ent with, and the other inconsistent with, a
preceding section, clearly expressed, the

former will prevail, that effect may be given

to both.

7. Warren v. Shuman, 5 Tex. 441; Smith
V. Grayson County, 18 Tex. Civ. App. 153, 44

S. W. 921. See also Jackson v. State, 87 Md.
191, 38 Atl. 504, holding that where the con-

stitution speaks in plain language with refer-

ence to a particular matter, courts cannot

place a different meaning on the words era-

ployed, because the literal interpretation is

inconsistent with other parts of the consti-

-tution in relation to other subjects.

Irreconcilabls statutes.— AVhere a general

intention is expressed in the act, and also

a particular intention incompatible therewith,

the last shall not restrain the significance of

the first. Andree v. Fletcher, 2 T. E. 161,

164, 3 T. E. 266, 1 Eev. Rep. 701; Churchill

V. Crease, 5 Bing. 177, 7 L. J. C. P. O. S.

63, 2 M. & P. 415. 15 E. C. L. 530. See also,

generally. Statutes.
8. Norton v. Brandham, 21 S. C. 375.

9. Baltimore v. State, 15 Md. 376, 74 Am.
Dec. 572.

10. " They are conservatory instruments
rather than reformatory." Per Cooley, J., in

Weimer v. Bunbury, 30 Mich. 201, 214.

11. In some cases it has been held that the
bill of rights is the governing and controlling

part of a constitution, and that all other

provisions are to be expanded, and their oper-

ation restricted or extended with reference

to it. So held in Matter of Dorsey, 7 Port.

(Ala.) 293, but the court nevertheless refused

to admit an attorney to practice where the
constitution, although confiicting with the bill

of rights, inhibited the holding of civil office

by persons who had been engaged in dueling.

But in other cases bills of rights have been
treated as of a directory rather than of a man-
datory character, and it has been held that the
constitution should prevail where its provi-

sions conflict with the bill of rights. Balti-

more V. State, 15 Md. 376, 74 Am. Dec. 572.

See also Com. v. Plaisted, 148 Mass. 375, 378,

383, 19 N. E. 224, 12 Am. St. Rep. 566, 2
L. E. A. 142, holding a statute organizing a
municipal police board valid, and sustaining

a police regulation authorizing the arrest of a
member of the salvation army corps while en-

gaged in public worship, for playing a mu-
sical instrument without license. But com-
pare State v. Denny, 118 Ind. 449, 21 N. E.

274, 4 L. R. A. 65; Evansville v. State, 118

Ind. 426, 21 N. E. 267, 4 L. R. A. 93 ; State

V. Moores, 55 Nebr. 480, 76 N. W. 175, 41

L. R. A. 624; People v. Albertson, 55 N. Y.
50.

12. Seneca Min. Co. v. Osmun, 82 Mich.

573, 47 N. W. 25, 9 L. R. A. 770; Real v.

People, 42 N. Y. 270.

[IV, D. 1. a]
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b. Upon Ratifleation— (i) -^ Oekebal. Provisions are always made desig-

nating the time when constitutional amendments or new constitutions shall take
effect, the usual language of such being that the amendment shall become a part
of the constitution if adopted by a majority of the electors, or that the new con-

stitution shall become effective if adopted by a majority of the electors, and if

nothing further is added the instrument will take effect immediately upon ratifi-

cation, that is, on the day the vote is cast.-"'

(ii) Constitution of State Admitted to ths Union. When a state is

admitted to the Union, upon the approval of congress, its constitution takes effect

from the date of ratification by its people and not from the date of its admission
to the Union."

e. Upon Canvass of Returns or Executive Proclamation. If, however, the
language of the instrument is that it shall take effect upon the canvass of the
election returns, if adopted by a majority of the electors, or upon proclamation of
the result by the executive, it will not take effect until such canvass is completed,'*

13. Colorado.— Nesbit v. People, 19 Colo.

441, 36 Pae. 221.

Florida.— In re Advisory Opinion to Gov-
ernor, 34 Ma. 500, 16 So. 410.

Illinois.— Wade v. La Moille, 112 111. 79;
Schall V. Bowman, 62 111. 321.

Louisiana.— State v. Morgan City, 32 La.
Ann. 81.

Maryland.— Worman v. Hagan, 78 Md.
152, 27 Atl. 616, 21 L. R. A. 716.

Michigan.— Seneca Min. Co. %. Osmun, 82
Mich. 573, 47 N. W. 25, 9 L. E. A. 770.

New York.— Real v. People, 42 N. Y. 270.
North Carolina.— Pemberton v. McRae, 75

N. C. 497.

Texas.— Fesik. v. Swindle, 68 Tex. 242, 4
S. W. 478; Baker v. State, (Tex. Crim. 1893)
24 S. W. 31.

See 10 Cent. Dig. tit. " Constitutional
Law," § 18.

Effect upon ratification.— Where a con-
stitution provided that amendments proposed
thereto should become a part thereof if

adopted by a majority of the electors voting
for such amendments, it was held that an
amendment receiving the requisite vote be-

came operative on the day the vote was cast.

In re Advisorv Opinion to Governor, 34 Fla.

500, 16 So. 410. And see Wade v. La Moille,

112 111. 79; Schall r. Bowman, 62 111. 321.

Where one section of a constitutional article

providing for the submission of proposed
amendments to the electors at the next gen-

eral election, after having passed the legisla-

ture, was amended providing for submission
at the next spring or autumn elections, as

the legislature should direct, and another sec-

tion of the same article relating to revision,

provided that all amendments should take ef-

fect at the commencement of the year after

their adoption, it was held that the object of

the change in the amended section was to

avoid waiting to the end of the year, and that
amendments took eflfect under it on adoption
by the requisite vote of the electors. Seneca
Min. Co. V. Osmun, 82 Mich. 573, 47 N. W.
25, 9 L. R. A. 770.

Fractions of days.— Where a town had
voted to issue bonds on the same day, but at
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an earlier hour, than that in which a new con-

stitution was adopted prohibiting such issue,

it was held that fractions of days would be
considered and that the bonds were valid.

Louisville v. Portsmouth Sav. Bank, 104 U. S.

469, 26 L. ed. 775.

14. Bouthemy v. Dreux^ 10 Mart. (La.) 1;
Peak V. Swindle, 68 Tex. 242, 4 S. W. 478;
Campbell v. Fields, 35 Tex. 751; In re Deck-
ert, 2 Hughes (U. S.) 183, 7 Fed. Cas. No.
3,728, 3 Am. L. Rec. 96, 13 Am. L. Reg. N. S.

624, 8 Am. L. Rev. 786, 1 Am. L. T. Rep.
N. S. 336, 1 Centr. L. J. 316, 320, 6 Chic.

Leg. N. 310.

Constitutions of reconstructed states took
effect upon ratification by their peoples, not
upon admission to representation in congress

;

approval of such constitutions by congress
were conditions precedent to representation in
congress of the reconstructed states. Camp-
bell V. Fields, 35 Tex. 751; In re Deckert,
2 Hughes (U. S.) 183, 7 Fed. Cas. No. 3,728,
3 Am. L. Rec. 96, 13 Am. L. Reg. N. S. 624,
8 Am. L. Rev. 786, 1 Am. L. T. Rep. N. S.

336, 1 Centr. L. J. 316, 320, 6 Chic. Leg. N.
310. The suspension of statutes of limita-

tions in reconstructed states was held to be
operative from the date of ratification by the
people. Peak v. Swindle, 68 Tex. 242, 4 S. W..
478.

1 5. Louisiana.— State v. Pardee, 32 La..

Ann. 638 ; State V. Morgan City, 32 La. Ann.-
81; Williams v. Douglass, 21 La. Ann. 468;
State V. Dubuc, 9 La. Ann. 237 ; Bigur v. Cren-
shaAV, 8 La. Ann. 401; Legendre v. McDon-
ough, 6 Mart. N. S. (La.) 513.

Minnesota.— Duluth v. Duluth St. R. Co.,

60 Minn. 178, 62 N. W. 267; Territory r.

Smith, 3 Minn. 240, 74 Am. Dec. 749.

Missouri.— State v. Kyle, 166 Mo. -287, 65
S. W. 763, 56 L. R. A. 115.

New York.— People v. Gardiner, 59 Barb.
(N. Y.) 198; People v. Norton, 59 Barb.
(N. Y.) 169.

Pennsylvania.— Com. v. Collins, 8 Watts.
(Pa.) 331.

Tennessee.— Bilbrey v. Poston, 4 Baxt
(Tenn.) 232.

Texas.— Sewell v. State, 15 Tex. App. 56;
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or such proclamation issued.'' And also if by provision of statute the vote on a

constitutional amendment; is regulated by general election lavrs of the state, and
by such law election returis are to be canvassed by the secretary of state and the

result certified to by him to the executive, to be proclaimed by him, a constitu-

honal amendment that has been adopted by the necessary vote will not take effect

antil such vote is canvassed."

d. Old Continues Until New Takes Effect. When a new constitution takes

»ffect, the old constitution ceases to exist. Notwithstanding this fact, how-
ever, all authority in all departments under the old constitution continues until

the new is in full effect.'*

2. Prospective and Retrospective Operation— a. In General. Constitutional

provisions, like statutes, always operate prospectively, and not retrospectively,

unless the words used or the objects to be accomplished clearly indicate that a

retrospective operation was intended.''

b. Constitutional Restrictions— (i) As to MvmciPAL Taxation. Consti-

tutional provisions limiting the power of municipal taxation, for purposes of

improvement, to a certain percentage of the taxable property, do not apply to

municipal assessments or other obligations contracted prior to the adoption ^ of such

Ellis V. Cleburne, (Tex. Civ. App. 1896) 35
S. W. 495 ; Texas Water, etc., Co. v. Cleburne,
1 Tex. Civ. App. 580, 21 S. W. 393; Carothers
V. Wilkerson, 2 Tex. App. Civ. Cas. § 353.

See 10 Cent. Dig. tit. " Constitutional
Law," § 18.

16. State V. Kyle, 166 Mo. 287, 65 S. W.
763, 56 L. E. A. 115; Bilbrey v. Boston, 4
Baxt. (Tenn.) 232.

The executive proclamation is not essential

to make operative an amendment that has
received the requisite vote under constitu-

tional provisions. Wilson v. State, 15 Tex.

App. 150.

17. Where a constitution provided that
amendments thereto should be deemed valid

and binding if adopted by a majority of the

qualified voters, and a statute provided that

such vote should be conducted and returns

thereof made to the secretary of state as pro-

vided by law, as in cases of elections of

state officers, canvassed, and the result cer-

tified by the secretary of state to the gov-

ernor, who should issue his proclamation de-

claring such amendments ratified, if such vote

was found sufficient, it was held that amend-
ments took effect upon the canvass of the

vote and not before. State v. Kyle, 166 Mo.
287, 65 S. W. 763, 56 L. R. A. 115. A
constitutional provision prohibiting the in-

troduction of slaves into a state for sale

as merchandise after a certain date, but al-

lowing settlers to introduce them for their

own use until a certain time, was held di-

rectory to the legislature and inoperative

until acted upon by statute. Eowan v. Run-
nels, 5 How. (U. S.) 134, 12 L. ed. 85:

Groves v. Slaughter, 15 Pet. (U. S.) 449, 10

L. ed. 800. But see Brien v. Williamson, 7

How. (Miss.) 14; Glidewell v. Hite, 5 How.
(Miss.) 110; Green v. Robinson, 5 How.
(Miss.) 80.

18. Carrollton v. Board of Metropolitan

Police, 21 La. Ann. 447; Diamond v. Cain, 21

La. Ann. 309; State ». Dubuc, 9 La. Ann.

237; Sigur v. Crenshaw, 8 La. Ann. 401;
Bouthemy v. Dreux, 10 Mart. (La.) 1.

Old officers.— To obviate the inconvenience
of an interregnum between the displacement
of the old and the organization of the new
government, old incumbents hold office, not
until the expiration of their terms, but until

their successors under the new constitution
are qualified, unless otherwise provided for.

State V. Dubuc, 9 La. Ann. 237; Sigur v.

Crenshaw, 8 La. Ann. 401. Old officers are

not bound to enforce a new constitution, as

they do not derive their power under it.

Bouthemy v. Dreux, 10 Mart. (La.) 1.

19. California.— VfsA.t v. Wright, 66 Cal.

202, 5 Pac. 91.

Colorado.— Strickler v. Colorado Springs,

16 Colo. 61, 26 Pac. 313, 25 Am. St. Rep.
245.

Kentucky.— Long v. Louisville, 97 Ky. 364,

17 Ky. L,. Rep. 253, 30 S. W. 987; Slack v.

Maysville, etc., R. Co., 13 B. Mon. (Ky.) 1.

Louisiana.-— Lloyd v. Hamilton, 52 La.
Ann. 861, 27 So. 275.

Maryland.— New Central Coal Co. v.

George's Creek Coal, etc., Co., 37 Md. 537.
Missouri.— State v. Holladay, 66 Mo. 385.

New York.—-In re Gibson, 21 N. Y. 9.

South Carolina.—Bourknight v. Epting, 11

S. C. 71.

Texas.— Ott v. Rhine, 45 Tex. 345.

See 10 Cent. Dig. tit. " Constitutional
Law," § 20.

20. Illinois.— Chicago v. Rumsey, 87 111.

348.

Indiana.—Powell v. Madison, 107 Ind. 106,
8 N. E. 31.

Iowa.— Davenport Gas Light, etc., Co. v.

Davenport, 13 Iowa 229.
Missouri.— State v. Hannibal, etc., R. Co.,

101 Mo. 120, 13 S. W. 406.

Pennsylvania.— Perkins v. Slack, 86 Pa.
St. 270.

United States.— In re Copenhaver, 54 Fed,
660; U. S. V. New Orleans, 17 Fed. 483.

[IV, D. 2. b, (I)]
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provisions; and tte same rule applies to an enlargement of municipal power
to tax.''

(ii) As TO Incvrrino Municipal Indebtedness. So constitutional inhi-

bitions against municipal donations, investments in private enterprises, or other
modes of contracting indebtedness do not apply to municipal contracts entered
into prior to the time such inhibitions went into effect.^

(in) As TO Civil and Political Rights. Constitutional provisions requir-

ing executive ofiScers to take prescribed oaths apply only to subsequent appoint-
ments;'-^ and prohibitions against the gaining of residences for the purpose of
voting, by persons who are kept at the public expense in public institutions do
not affect the rights of persons who have acquired such residences prior to the

adoption of such provisions.^

e. Constitutional Changes — (i) Affecting Property Rights— (a) In
General. The adoption of constitutional provisions abrogating or otherwise
«,ffecting property rights operate prospectively and have no effect upon property
rights that are vested at the time of their adoption,^ unless it clearly appears,

expressly or by necessary implication, that they were intended to operate

retrospectively.

(b) Of Married Women. The adoption of provisions exempting the property
of married women at the time of marriage or subsequently acquired from liability

See 10 Cent. Dig. tit. " Constitutional

Xaw," § 20.

21. Douglass V. Harrisville, 9 W. Va. 162,

27 Am. Rep. 548.

22. Cherry Creek v. Becker, 123 N. Y. 161,

25 N. E. 369, 33 N. Y. St. 411 [affirming 50
Hun (N. Y.) 601, 2 N. Y. Suppl. 514, 18

N. Y. St. 485]; Rogers v. Smith, 5 Hun
(N. Y.) 475; Clay County v. Savings See,
104 U. S. 579, 26 L. ed. 856.

23. Stone v. Healy, 5 Conn. 278.

Homestead and exemption provisions op-

crate prospectively only, and are effective

from the time of their adoption. Lloyd v.

Hamilton, 52 La. Ann. 861, 27 So. 275.

A provision restricting preemption of cer-

tain land to actual settlers thereon is opera-

tive as to both prior and subsequent appli-

cants. Mosley v. Torrence, 71 Cal. 318, 12

Pac. 430; Dillon v. Saloude, 68 Cal. 267, 9

Pac. 162; Johnson v. Squires, 55 Cal. 103.

24. Matter of Griffiths, 16 Misc. (N. Y.)

128, 38 N. Y. Suppl. 953, 74 N. Y. St. 542.

Such prohibitions apply to the inmates of

soldiers' homes, and operate to preserve the
voting status of those who enter such in-

stitutions to be kept at public expense, as it

stood at the time of entry. Powell v. Spack-
man, (Ida. 1901) 65 Pac. 503; Lawrence v.

Leidigh, 58 Kan. 594, 50 Pac. 600, 62 Am.
St. Rep. 631; Walcott v. Holcomb, 97 Mich.
361, 56 N. W. 837, 23 L. R. A. 215; In re

Garvey, 147 N. Y. 177, 41 N. E. 439, 69 N. Y.

St. 393; In re Goodman, 146 N. Y. 284,

40 N. E. 769, 66 N. Y. St. 617; People v.

Cady, 143 N. Y. 100, 37 N. E. 673, 60 N. Y.
St. 474, 25 L. R. A. 399; Silvey v. Lindsay,

107 N. Y. 55, 13 N. E. 444. Contra, Stewart
V. Kyser, 105 Cal. 459, 39 Pac. 19; People

«. Holden, 28 Cal. 123; Wood v. Fitzgerald,

Z Oreg. 568; Darragh v. Bird, 3 Oreg. 229.

[IV, D, 2, b, (l)]

25. California.— Mosley v. Torrence, 71
Cal. 318, 12 Pac. 430; Dillon v. Saloude, 68
Cal. 267, 9 Pac. 162; Johnson v. Squires, 55
Cal. 103.

Louisiana.— Bohn v. Bossier, 29 La. Ann.
144; Whitehead v. Watson, 19 La. Ann. 68.

Maryland.— Williams v. Johnson, 30 Md.
500, 96 Am. Dec. 613.

Pennsylvania.— Gloninger v. Pittsburgh,
etc., R. Co. 139 Pa. St. 13, 27 Wkly. Notes
Cas. (Pa.) 497, 21 Atl. 211.

Rhode Island.— Coggeshall v. Groves, 16
R. I. 18, 11 Atl. 296.

An amendment prohibiting the sale of in-

toxicating liquors as a beverage does not de-

feat a right of action for the breach of the
condition of a bond given in pursuance of a
license in force when the amendment was
adopted. Coggeshall v. Groves, 16 R. I. 18,

11 Atl. 296.

Corporate stock, provision against increase

in, without consent of majority, after notice,

not applicable to corporation chartered prior

to adoption of provision. Gloninger v. Pitts-

burgh, etc., R. Co., 139 Pa. St. 13, 27 Wkly.
Notes Cas. (Pa.) 497, 21 Atl. 211.

Provisions for tax-sales.— Where a pro-

vision directed that the legislature should
provide, in any case where it was necessary

to sell real estate for the non-payment of

taxes, that a return of such taxes should be
made to some officer having authority to re-

ceive taxes and that there should be no sale

of property for such taxes except by such
officer upon an order or judgment of a court

of record; and another provision declared
that " all laws in force at the adoption of

this constitution, not inconsistent therewith,

and all rights, . . . claims, and contracts

. . . shall continue to be as valid as if this

constitution had not been adopted," it was
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for the husband's debts or contracts does not apply to vested lights of the hus-

band in the wife's property at the time of the adoption of such provisions.^

(ii) Affectinq Judicial Proceedings. Provisions changing rights of

action from one class of persons to another,^ removing statutory limitations as to

amounts to be recovered,^ changing the right to a special fund,^ abrogating the

jurisdiction of a court,^ creating rights of appeal,** limiting the time for bringing

actions,*** or changing the procedure for removals from office,** do not affect the

rights of parties to pending actions at the time such provisions take effect, unless

au intention to the contrary is clearly shown.**

3. Repeal of Existing Laws, Constitutions, or Charters— a. In General.

When a new constitution containing provisions repealing all laws inconsistent

therewith goes into operation, the efEect is that all laws, whether legislative enact-

ments or constitutional provisions, that are inconsistent with such constitution are

repealed, wliile all such laws or provisions that are not inconsistent with it and in

force at the time of its adoption remain in force.*' New constitutions operate

held that such provisions were to be con-

strued together, so that judgments for taxes
obtained before the adoption of the constitu-

tion would be valid. Garrick v. Chamber-
lain, 97 111. 620.

A provision making mortgages, for the pur-
pose of taxation, an interest in land, is not

retroactive in its operation. Beckman v.

Skaggs, 59 Cal. 541.

Tax exemptions.— Provisions exempting
certain manufactures from taxation are not

retroactive, and are not applicable to assess-

ments levied the year before and collectable

the year after the adoption of such provision.

New Orleans v. L'Hote, 35 La. Ann. 1177.

Tax exemptions are strictly construed, and
the article claimed to be exempt must be men-

tioned or it will be excluded. State v. Ameri-
can Sugar-Refining Co., 51 La. Ann. 5'62, 25

So. 447. A provision exempting school prop-

erty, and including all other, is prospective,

and applies to corporations whose charters

exempt their property from taxation. Scot-

land County V. Missouri, etc., R. Co., 65 Mo.
123.

The constitutional abolition of slavery did

not defeat an action to recover damages for

previous conversion of a slave. Williams v.

Johnson, 30 Md. 500, 96 Am. Dec. 613. Con-

tra, Whitehead v. Watson, 19 La. Ann. 68.

26. Walton v. Parish, 95 N. C. 259 ; Rugh
V. Ottenheimer, 6 Oreg. 231, 25 Am. Rep. 513.

And see Starr v. Hamilton, Deady (U. S.)

268, 22 Fed. Cas. No. 13,314.

Contracts between husband and wife.

—

Changes in constitutions, or statutes enacted

under them, affecting the marital relations do

not apply to contracts between husband and
wife. Walton v. Parish, 95 N. C. 259.

27. Edmondson v. Kentucky Cent. R. Co.,

16 Ky. L. Rep. 459, 28 S. W. 789.

28. Isola V. Weber, 147 N. Y. 329, 41

N. E. 704, 69 N. Y. St. 691 [reversing 13

Misc. (N. Y.) 97, 34 N. Y. Suppl. 77, 68

N. Y. St. 32, 1 N. Y. Annot. Cas. 384];

O'Reilly v. Utah, etc., Stage Co., 87 Hun
(N. Y.) 406, 34 N. Y. Suppl. 358, 68 N. Y.

St. 432.

Former constitution governs the rights of

the parties to an action Instituted prior

to the time the present constitution became
effective. McHugh v. Louisville Bridge Co.,

23 Ky. L. Rep. 1546, 65 S. W. 456.

29. McGeehan v. Burke, 37 La. Ann. 156.

30. Chartersville v. Lyon, 69 Ga. 577;
Bryan v. State, 4 Iowa 349; Knox v. Gur-
nett, 28 La. Ann. 601; Halbert v. Martin,
(Tex. Civ. App. 1895) 30 S. W. 388.

Order for sale of land by probate court,

granted to an administrator before adoption
of a constitution transferring probate juris-

diction to a district court, was held to be
valid. Halbert v. Martin, (Tex. Civ. App.
1895) 30 S. W. 388.

31. Rogers v. Goldthwaite, McGloin (La.)

127.

32. Grigsby v. Peak, 57 Tex. 142.

Constitutional provision limiting time for
bringing action, in cases of persons under dis-

abilities, to seven years after the removal of

such disabilities, instead of five years, as
before, applies to persons whose disabilities

had already been removed when such pro-

vision was adopted, provided the cause of ac-

tion was not already barred by law. Grigsby
V. leak, 57 Tex. 142.

33. Where a judgment for the removal of a
sheriff from ofiice without the intervention of

a, jury had been rendered, but before affirm-

ance a constitutional provision was adopted
permitting such removals only for causes
found by juries, it was held that the judg-
ment for removal would not be affirmed.

Gordon v. State, 47 Tex. 208.

34. Adoption of a constitution giving ex-

clusive jurisdiction of a designated class of

cases to a particular court, without reserva-

tion as to pending suits, supersedes the ju-

risdiction of the court formerly authorized to

entertain them, even as to pending actions,

and a plea to jurisdiction will be sustained.

Knox V. Gurnett, 28 La. Ann. 601.

35. Illinois.— Washingtonian Home v.

Chicago, 157 111. 414, 41 N. E. 893, 29 L. R. A.

798; Chance v. Marion County, 64 111. 66.

Iowa.— Scott V. Davenport, 34 Iowa 208.

[IV, D, 3, a]
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prospectively only, and all preexisting laws remain undisturbed, unless an intent

to repeal all such is expressed or necessarily implied.^*

b. Repeal by Implication. Repeal by implication is not favored^ and no law

Kansas.— Kilpatrick v. State, 5 Kan. 673.
Kentucky.— Com. v. Grinstead, 21 Ky. L.

Eep. 1444, 55 S. W. 720.

Missouri.— Deal v. Mississippi County, 107
Mo. 464, 18 S. W. 24, 14 L. K. A. 622.

OWo.— State v. Medbery, 7 Ohio St. 522;
Cass V. Dillon, 2 Ohio St. 607; State v.

Dudley, 1 Ohio St. 437.

Pennsylvania.— In re Election Officers, 9

Ta. Dist. 83.

South Carolina.— Mauldin v. Greenville,

42 S. C. 293, 20 S. E. 842, 46 Am. St. Rep.
723, 27 L. R. A. 284; Cohen v. Hoff, 3 Brev.

iS. C.) 500.

Texas.— Collins v. Tracy, 36 Tex. 546.

See 10 Cent. Dig. tit. " Constitutional

Law," § 21; and, generally, infra, IV, D,

3, b.

36. Arkansfis.— Cairo, etc., R. Co. v.

Trout, 32 Ark. 17.

California.—Robinson v. Southern Pac. Co.,

105 Cal. 526, 38 Pac. 94, 722, 28 L. R. A.
773.

Kentucky.— Wright v. Woods, 96 Ky. 56,

16 Ky. L. Rep. 337, 27 S. W. 979; Piper v.

Gunther, 95 Ky. 115, 15 Ky. L. Rep. 462,

23 S. W. 872.

Louisiana.— State v. Pickett, 46 La. Ann.
7, 14 So. 340; New Orleans v. Eclipse Tow-
Boat Co., 33 La. Ann. 647, 39 Am. Rep. 279

;

New Orleans v. Meister, 33 La. Ann. 646;

New Orleans v. Vergnole, 33 La. Ann. 35;

Chalmers v. White, 2 Mart. N. S. (La.) 315.

Maine.— Lunt v. Hunter, 16 Me. 9.

Massachusetts.— McNeil v. Bright, 4 Mass.

282.

Mississippi.— Mahorner v. Hooe, 9 Sm.
& M. (Miss.) 247, 48 Am. Dec. 706.

Pennsylvania.— Indiana County v. Indiana

County Agricultural Soc, 85 Pa. St. 357.

South Dakota.— Kirby v. Western Union
Tel. Co., 4 S. D. 105, 55 N. W. 759, 46 Am.
St. Rep. 765, 30 L. R. A. 612, 621, 624.

Virginia.— Chahoon v. Com., 20 Gratt.

(Va.) 733.

United States.— Calhoun County v. Gal-

braith, 99 U. S. 214, 25 L. ed. 410; Sherman
V. Smith, 1 Black (U. S.) 587, 17 L. ed. 163.

See 10 Cent. Dig. tit. " Constitutional

Law," § 21 et seq.

Acts making certain counties liable for de-

struction of property by mobs were not re-

pealed by the adoption of new constitution.

Allegheny County v. Gibson, 90 Pa. St. 397,

35 Am. Rep. 670.

A constitutional amendment authorizing

legislation for the purpose of securing uni-

form taxation by municipal authorities does

not repeal the law in force at time of adop-

tion. Douglass V. Harrisville, 9 W. Va. 162,

27 Am. Rep. 548. See also New Orleans v.

Eclipse Tow-Boat Co., 33 La. Ann. 647, 39

Am. Rep. 279; Pegram v. Cleveland County,

64 N. C. 557.

[IV, D, 3, a]

A constitutional inhibition against legisla-

tion authorizing towns and counties to loan
their credit to associations or corporations,
or to become stock-holders therein except
upon a two-thirds vote, was held prospective

and not controlling as to laws in force when
it was adopted. State v. Macon County Ct.,

41 Mo. 453. See also State v. Pickett, 46 La.

Ann. 7, 14 So. 340; State v. Lacombe, 12

La. Ann. 195; County Com'rs v. Nichols, 14
Ohio St. 260; Citizens' Bank v. Wright, 6

Ohio St. 318; Winston v. State, 32 Tex.

Grim. 59, 22 S. W. 138; Fremont County v.

Perkins, 5 Wye. 166, 38 Pac. 915.

Laws in force in Louisiana on its admission
as a state were not ailected by the federal

constitution. State v. Lacombe, 12 La. Ann.
195; Chalmers v. White, 2 Mart. N. S. (La.)

315.

Laws repealed or annulled.—A compact be-

tween states relating to the navigation of

river, entered into under confederation, be-

came inoperative upon the adoption of the

fedeVal constitution. South Carolina r. Geor-

gia, 93 XJ. S. 4, 23 L. ed. 782. An amend-
ment to the federal constitution forbidding

states to deprive of property without due pro-

cess of law applies to a taking after its

adoption, under authority of a prior statute.

Kaukauna Water-Power Co. v. Green Bay,

etc.. Canal Co., 142 U. S. 254, 12 S. Ct. 173,

35 L. ed. 1004 [affirming 70 Wis. 635, 35

N. W. 529, 36 N. W. 828]. The adoption of

a constitutional amendment declaring all

laws enacted, and all acts of the government

during a certain period, unconstitutional,

null, and void from the beginning, except cer-

tain judicial decisions rendered, validates

only such decisions as are specified in such

amendment. Parks v. Jones, 2 Coldw.

(Tenn.) 172. A colonial statute authorizing

an abutting owner to build one half of a party

wall on a neighbor's land, and compelling

the neighbor to pay one half of the expense

when he built thereon was deemed repugnant

to principles of constitution subsequently

adopted. Wilkins v. Jewett, 139 Mass. 29,

29 N. E. 214. The adoption of a constitution

inhibiting the loan of municipal credit or

money to aid corporations or associations

repeals prior statutes authorizing the bond-

ing of towns for railroad purposes, except as

to prior contracts. Buffalo, etc., R. Co. v.

Collins, 5 Hun (N. Y.) 485. See also State v.

Jumel, 35 La. Ann. 537.

Submission to vote of "taxable inhabit-

ants," on the question of incurring municipal

indebtedness, instead of to the " qualified

voters," was held invalid. St. Joseph, etc.,

R. Co. V. Buchanan County Ct., 39 Mo.

485.

37. Alabama.— Parker v. Hubbard, 64

Ala. 203 ; Iverson v. State, 52 Ala. 170.

Indiana.— Indianapolis Water Works Co.
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is ever repealed by not being enforced ;^ and therefore an intent to abrogate the
whole system of the laws of a state by a change in its fundamental law must be
clearly expressed or necessarily implied. But repeal by implication is more com-
mon in cases of constitutions than it is with statutes, although the same considera-

tions control in both cases.^'

e. Repeal by Amendments. Amendments to constitutions or statutes are not
regarded as if they had been parts of the original instruments, but are considered
rather in the nature of codicils or second instruments, altering or rescinding the
originals to the extent to wJiich they are in conflict, and of course are to be
treated as having a force superior to the originals to the extent of such conflict.**

If a constitutional amendment does not in terms expressly repeal a constitutional

provision, yet if it covers the same subject provided for in such provision, the

V. Burkhart, 41 Ind. 364: Blain v. Bailey, 25
Ind. 165.

lovxb.— State v. Berry, 12 Iowa 58.
Louisiana.— Saul v. His Creditors, 5

Mart. N. S. (La.) 569, 16 Am. Dec. 212.
Maine.—-Towle v. Marrett, 3 Me. 22, 14

Am. Dee. 206.

New Jersey.— Naylor v. Field, 29 N. J. L.
287.

Ohio.— Hirn v. State, 1 Ohio St. 15 ; Dodge
V. Gridley, 10 Ohio 173.

Wisconsin.— Atty.-Gen. v. Brown, 1 Wis.
513.

See 10 Cent. Dig. tit. " Constitutional
Law," § 21.

38. Homer v. Com., 106 Pa. St. 221, 51
Am. Rep. 521. And see Pearson v. Interna-
tional Distillery, 72 Iowa 348, 34 N. W. 1.

39. Prouty v. Stover, 11 Kan. 235.

Laws repealed by implication.— Act taking
power from governor to sell railroad prop-
erty to enforce lien thereon under prior stat-

ute, on default in payment of interest on
state bonds, was repealed by subsequent con-
stitutional article providing for enforcement
of lien in accordance with original terms, and
repealing all laws inconsistent with the con-

stitution. State V. Chappell, 74 Mo. 335.

Where an act providing for the establish-

ment of a court to take the place of the court
of common pleas of a, county, to take effect

at a future date, previous to which a new
constitution went into effect providing that
courts of common pleas should " cease to

exist at the expiration of the present terms
of office of the several judges," it was held
tnat the act establishing such court was in-

operative. Ex p. Snyder, 64 Mo. 58. Act
empowering state officer to sue and be sued
in bis name of office as to claims relating

to state institution was repealed by subse-

quent constitutional provision creating board
of public lands and buildings. State v. Hol-

comb, 46 Nebr. 612, 65 N. W. 873. But see

Robinson v. Southern Pac. Co., 105 Cal. 526,

38 Pac. 94, 722, 28 L. R. A. 773, as to right

of passenger to ride on railroad ticket under
statute, after creation of railroad commis-

sion by constitution, empowered to fix rates.

Act holding domestic railway companies to

same liability for injuries to servants, from
negligence of superiors, was annulled by con-

stitutional provision against foreign corpo-

rations enjoying greater rights or privileges

than domestic corporations. Criswell v.

Montana Cent. R. Co., 18 Mont. 167, 44 Pac.

525, 33 L. R. A. 554. Act authorizing ap-

pointment of auctioneers by governor, with
advice and consent of the council, and pre-

scribing penalties for sales at auction by
others than such appointees, was abrogated
by subsequent constitutional provision au-
thorizing such appointments to be made with
the advice and consent of the senate, and
omitting the penalties. People v. Gautier,
2 Wheel. Crim. (N. Y.) 77. See also Fraser
V. Alexander, 75 Cal. 147, 16 Pac. 757; Me-
Tigue V. Com., 99 Ky. 66, 17 Ky. L. Rep.
1418, 35 S. W. 121; Union Pac. R. Co. v.

Saunders County, 7 Nebr. 228; Baker v.

North Pennsvlvania R. Co., 5 Wkly. Notes
Cas. (Pa.) 292.

Local option suspends but does not repeal
statutes, and prosecutions for violation of
liquor law continue after its adoption. Win-
terton v. State, 65 Miss. 238, 3 So. 735. See
Winston v. State, 32 Tex. Crim. 59, 22 S. W.
138.

Legislative reservations.—-Where the right
of repeal is reserved in an act passed, as-
sociations formed under it cannot, by re-

enacting its provisions in their charters,
claim the benefit of a, contract, and come
within the inhibition of the federal con-
stitution. Sherman v. Smith, 1 Black (U. S.)

587, 17 L. ed. 163.

40. Arkansas.— State v. Cox, 8 Ark.
436.

Louisiana.— Sigur v. Crenshaw, 8 La. Ann.
401.

Neiv York.— People v. Angle, 109 N. Y.
564, 17 N. E. 413, 16 N. Y. St. 647; Pop-
finger V. Yutte, 102 N. Y. 38, 6 N. B. 259.
North GaroKna.— State University v. Mc-

Iver, 72 N. C. 76.

Oregon.— Wood v. Fitzgerald, 3 Oreg. 568.
South Carolina.— Bray v. Florence, 62

S. C. 57, 39 S. E. 810.
Tennessee.— Fuller v. McFarland, 6 Heisk.

(Tenn.) 79.

Tesoas.— Cox v. State, 8 Tex. App. 254, 34
Am. Rep. 746.

See 10 Cent. Dig. tit. " Constitutional
Law," § 21.

[IV, D, 3, e]
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amendment will be regarded as a substitute for it and as suspending it

; " and tb&

same rule applies to statutes.**

d. Subsequent Legislation Necessary to Render Constitution Effective.

Sometimes new constitutional provisions are treated as inoperative until rendered
effective by subsequent legislation, and in such cases those whose rights are

affected by such provisions remain as before their adoption, until the enactment
of statutes rendering them effective as a preliminary measure.^

e. Constitutions and Ordinances For Territories. Upon the succession of a
territory to statehood and the adoption of a constitution by its people that has

received the approval of congress, all constitutions and ordinances framed by the

federal authorities for the purpose of the territorial government become sus-

pended," giving full force and effect to the new state constitution so adopted.

41. People v. Angle, 109 N. Y. 564, 17

N. E. 413, 16 N. Y. St. 647; Popfinger t;.

Yutte, 102 N. Y. 38, 6 N. E. 259.

42. Repealing statutes.— Where a new
statute covers the whole subject to which it

relates all prior statutes on the same sub-

ject are repealed by implication.

Indiana.— Dowdell v. State, 58 Ind. 333.

Kansas.— State v. Studt, 31 Kan. 245, 1

Pac. 635.

Mississippi.— Clay County v. Chickasaw
County, 64 Miss. 534, 1 So. 753.

Nevada.— State v. Rogers, 10 Nev. 319.

Neio Mexico.— Tafoya v. Garcia, 1 N. M.
480.

New York.— Lyddy r. Long Island City,

104 N. Y. 218, 10 N. E. 155.

Oregon.— Stingle v. Nevel, 9 Oreg. 62.

United States.— Red Rock v. Henry, 106
U. S. 596, 1 S. Ct. 434, 27 L. ed. 251; U. S.

li. Claflin, 97 U. S. 546, 553 note, 24 L. ed.

1082, 1085; U. S. V. Barr, 4 Sawy. (U. S.)

254, 24 Fed. Cas. No. 14,527, 15 Alb. L. J.

472, 9 Chic. Leg. N. 308, 23 Int. Rev. Rec.

193.

But see Gaston v. Merriam, 33 Minn. 271.

See also, generally. Statutes.
43. Cairo, etc., R. Co. v. Trout, 32 Ark. 17.

An act providing for the assessment of

damages by five commissioners, for property

taken for public use, was held not to be re-

pealed as to a corporation previously exist-

ing by a subsequent constitutional article

providing for such assessment by a jury of

twelve, in the absence of a statute authoriz-

ing procedure in accordance with a consti-

tutional requirement. Cairo, etc., R. Co. v.

Trout, 32 Ark. 17.

A constitutional provision that only per-

sons entitled to vote and hold office should be
eligible to sit as jurors was held to be in-

operative to repeal an existing law in the

absence of legislation. Chahoon v. Com., 20

Gratt. (Va.) 733. See also Wright t;. Woods,
96 Ky. 56, 16 Ky. L. Rep. 337, 27 S. W. 979;

State V. Third Judicial Dist. Ct., 14 Mont.

476, 37 Pac. 7 ; Calhoun County v. Galbraith,

99 U. S. 214, 25 L. ed. 410; Sherman v.

Smith, 1 Black (U. S.) 587, 17 L. ed. 163.

A provision abrogating capital punishment,

except where the legislature shall otherwise

enact, does not exempt from punishment acts

[IV, D, 3. e]

committed before its adoption; but leaves

the offender liable to punishment under a
former law to any extent less than death, at
the discretion of the court, pending legisla-

tive action. State v. King, 69 N. C. 419.
44. Illinois.— Peopled. Thompson, 155 111.

451, 40 N. E. 307; Phosbe v. Jay, 1 111. 268.
Indiana.— Depew v. Wabash, etc.. Canal,

5 Ind. 8.

Louisiana.— Chalmers v. White, 2 Mart.
N. S. (La.) 315.

Michigan.— La Plaisance Bay Harbor Co.
V. Monroe, Walk. (Mich.) 155.

Wisconsin.— Connecticut Mut. L. Ins. Co.
V. Cross, 18 Wis. 109.

United States.— Sands v. Manistee River
Imp. Co., 123 U. S. 288, 8 S. Ct. 113, 31 L. ed.

149; Huse v. Glover, 119 U. S. 543, 7 S. Ct.

313, 30 L. ed. 487; Escanaba, etc., Transp.
Co. V. Chicago, 107 U. S. 678, 2 S. Ct. 185,

27 L. ed. 442.

See 10 Cent. Dig. tit. " Constitutional
Law," § 22.

The ordinance of 1787, passed by congress
for the government of the Northwest Terri-

tory, was superseded in such territory by
the state constitutions, which were subse-

quently adopted by the people of the states

comprising that territory. Huse v. Glover,
119 U. S. 543, 7 S. Ct. 313, 30 L. ed. 487;
Woodman v. Kilbourn Mfg. Co., 1 Abb.
(U. S.) 158, 1 Biss. (U. S.) 546, 30 Fed.
Cas. No. 17,978, 6 Am. L. Reg. N. S. 238.

And the same rule applied to all subse-

quently acquired territory to which the rights-

secured by that ordinance were extended by
congress. Permoli v. New Orleans Mu-
nicipality No. 1, 3 How. (U. S.) 589, 11

L. ed. 739. The ordinance of 1787 was super-

seded by the federal constitution, placing all

of the states upon an equality, after which
jurisdiction of the federal courts under that

ordinance ceased. Strader v. Graham, 10

How.'(U. S.) 82, 13 L. ed. 337.

Reconstruction.—Upon the reestablishment

of permanent state governments in the Con-

federate states, after the withdrawal of the

military governments maintained by federal

authority, the people of such states had the

power to continue in force or annul the pro-

visional constitutions or laws enacted by the
military governments. Jefferson Parish v.
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f. Prohibition of Local and Special Laws— (i) In General. Constitutional
provisions prohibiting the enactment of local or special laws in particular cases

are prospective in their operation and do not affect past legislation.*' The consti-

tutionality of acts granting local and special privileges in numerous instances,

passed prior to the adoption of proliibitive constitutional provisions, have been
called in question ; but in most cases have been held valid,^^ since such provisions

only operate prospectively. But few decisions to the contrary for stated reasons
have been rendered.*^

(ii) Affecting Chabters of Mtjnigipal Corporations. The adoption of

a constitution or amendments thereto inconsistent witli the provisions of the
charters of municipal corporations has the effect of repealing all such provisions

as are inconsistent with the constitution so adopted.^
(in) Affectino Charters of Private Corporations. On the other

hand the effect is not the same as to the provisions of charters granted to private-

Burthe, 21 La. Ann. 325; Parks v. Jones, 2
Coldw. (Tenn.) 172.

45. California.— Nevada School Dist. v.

Shoecraft, 88 Cal. 372, 26 Pac. 211; Meade
V. Watson, 67 Cal. 591, 8 Pac. 311.

Colorado.— People v. Grand County, 6

Colo. 202.

Illinois.— Covington v. East St. Louis, 78
111. 548.

Indiana.— Davidson v. Koehler, 76 Ind.

398; State v. Barbee, 3 Ind. 258.

Louisiana.—Pecot v. St. Mary, 41 La. Ann.
706, 6 So. 677.

Missouri.— State v. Thileneus, 48 Mo. 479

;

State V. Cape Girardeau, etc., K. Co., 48 Mo.
468.

Ohio.— Allbyer v. State, 10 Ohio St. 588.

Texas.— Bohl v. State, 3 Tex. App. 683.

See 10 Cent. Dig. tit. " Constitutional
Law," § 23.

46. The following local and special legis-

lation has been held valid, under the pro-

spective operation of subsequent prohibitive

constitutional provisions: A city charter, ex-

cept as otherwise repugnant. People v. Jobs,

7 Colo. 475, 589, 4 Pac. 798, 1124.

An act granting power to certain municipal
and quasi-municipal corporations to issue

railroad-aid bonds and to subscribe for stock.

Fosdick V. Perrysburg, 14 Ohio St. 472 ; Knox
County V. Nichols, 14 Ohio St. 260; State

V. Union Tp., 8 Ohio St. 394; Thompson v.

Kelly, 2 Ohio St. 647 ; Cass v. Dillon, 2 Ohio
St. 607.

An act granting the right to lay railroad

tracks in streets. Atlantic, etc., R. Co. v.

St. Louis, 66 Mo. 228.

An act regulating the practice of a dis-

continued court held in terms. Piper v.

Gunther, 95 Ky. 115, 15 Ky. L. Rep. 462, 23

S. W. 872.

An act for the laying, levying, assessment,

and collection of taxes, except so far as re-

pugnant. Public School Trustees v. Trenton,

30 N. J. Eq. 667.

An act exempting municipal bonds from
taxation. McCreight v. Camden, 49 S. C. 78,

26 S. E. 984.

47. The following acts have been held in-

valid under the operation of such provisions:

An act incorporating a municipal fire depart-

ment, authorizing its members to determine
the amount necessary for maintenance, and
authorizing the assessment of a list of build-

ings by assessors proportionate to the lia-

bility to injury by fire. Taylor v. Smith,,

50 N. J. L. 101, 11 Atl. 321.

Acts regulating practice in courts of par-

ticular counties, and authorizing the appoint-
ment of reporters therefor. O'Connor v.

Leddy, 64 111. 299; People v. Rumsey, 64 III.

44.

An act exempting municipal bonds from
taxation as to bonds not issued. Merchants''
Ins. Co. V. Newark, 54 N. J. L. 138, 23 Atl.

305. But see McCreight v. Camden, 49 S. C.

78, 26 S. E. 984.

48. Public School Trustees v. Taylor, 30
N. J. Eq. 618. See also Banaz v. Smith, 133
Cal. 102, 65 Pac. 309, holding that where the
provisions of a city charter were in conflict

with the general law and void when adopted,
the subsequent amendment, in 1896, to sec-

tion 6, article 11, of the constitution, which
so changed it that the charter provisions
would have been harmonious therewith, did
not operate to give life to such provisions.

And see People v. Jobs, 7 Colo. 475, 589, 4
Pac. 798, 1124; Henning v. Stengel, 23 Ky. L.
Rep. 1793, 66 S. W. 41, 67 S. W. 64; State
V. New Orleans, 52 La. Ann. 1604, 28 So.

116. But see Covington v. Highlands Dist.,

24 Ky. L. Rep. 433, 68 S. W. 669 (holding-
that a special act of the legislature incorpo-
rating a taxing district with many of the-

governmental powers of towns and cities was
not repealed by the constitution, although
that instrument prohibits the legislature fromr
passing such special laws in the future, and
provides for the repeal of all laws incon-
sistent with its provisions) ; Martin v. Lau-
rens School Dist., 57 S. C. 125, 35 S. E. 517..

The adoption of a constitutional provision
limiting municipal indebtedness to an amount
for which provision should be made at the
time of incurring, by direct taxation, for the
payment of the interest annually and the
principal within a prescribed time, was held
to be a repeal of limitations in a city charter
against levying taxes in excess of a prescribed.

[IV, D. 3, f, (m)]
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corporations. Generally constitutional changes do not affect the charters of

private corporations previously granted/' or subsequently amended by legis-

lation ;
™ but it has been held that the adoption of constitutional provisions

regulating condemnation proceedings repealed all forms of such proceedings pre-

scribed by charters of private corporations previously granted.^'

4. Self-Executing Provisions— a. In General. While no part of a constitu-

tion is to be regarded as immaterial or advisory, there are many provisions which
do not directly confer power so that rights under them can be enforced, but
merely confer power to be exercised when the legislature, in its discretion, shall

deem it wise. A constitutional provision authorizing suits to " be brought against

the state, in such courts as may be by law provided," ^ may confer a right to prose-

cute a claim against the state ; but it is evident that no such claim could be prose-

cuted until the legislature shall see fit to establish courts for that purpose, or

authorize those established to entertain jurisdiction ; and until this is done any
rights conferred under such a provision must lie dormant,^ because the means by
which they may be enforced are not supplied. Examples of this kind are numer-
ous. Provisions declaring that all property shall be taxed iu proportion to its

value, " to be ascertained as provided by law," °* making it the duty of the legis-

lature to enact laws submitting questions of local option to a vote of the electors ^*

or declaring that the state shall control the manufacture and sale of intoxicating

liquors, under laws to be prescribed by the legislature,'^ are all of this character,

and cannot be enforced until aided hy supplemental legislation. They are not
therefore self-executing provisions. But provisions declaring that taxes within a

limited jurisdiction shall be uniform, and all property not exempt from taxation

by the constitution shall be assessed at its fair value,"'' making officers of banks
who receive deposits after a knowledge that such banks are insolvent individually

amount. East St. Louis v. People, 124 111.

655, 17 N. E. 447.

49. State v. Roosa, 11 Ohio St. 16.

Feiry licenses granted under a, territorial

law and acquiesced in by congress for twenty-
iive years were held not to be repealed by an
organic law of the territory inhibiting the

granting of private charters or special priv-

ileges. Nixon V. Reid, 8 S. D. 507, 67 N. W.
57, 32 L. R. A. 315.

A provision in a railroad charter authoriz-

ing counties to subscribe to its stock, with-

out submission to a vote, was not repealed

by the adoption of a subsequent constitution

prohibiting such subscriptions. State v.

Greene County, 54 Mo. 540.

50. The adoption of a constitutional

amendment requiring the formation of cor-

porations to be under general statutes was
held not to be applicable to a charter pre-

viously granted by the legislature and subse-

quently amended by it. Farnsworth v. Lime
Rock R. Co., 83 Me. 440, 22 Atl. 373.

51. Perrysburgh Canal, etc., Co. v. Fitz-

gerald, 10 Ohio St. 513.

Ky. Const. § 59, subs. 4, prohibiting the

legislature from passing local or special acts

to regulate the punishment of crimes, in con-

junction with Ky. Stat. § 1202, providing for

the punishment of the offense of embezzle-

ment by any officer or agent of any bank, op-

erated to repeal a bank charter granted by
special act of the legislature prior to the

adoption of the constitution, to the extent

that it provided for the punishment of the
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offense of embezzlement of the bank's funds
by any of its officers or agents. Com. v. Por-
ter, 24 Ky. L. Rep. 364, 68 S. W. 621.

52. Mm p. State, 52 Ala. 231, 23 Am. Rep.
567.

53. Califorma.— People v. Lake County,
33 Cal. 487.

Louisiana.— Bowie v. Lott, 24 La. Ann.
214.

Michigan.— Williams v. Detroit, 2 Mich.
560.

Mississippi.— Mississippi Mills v. Cook, 56
Miss. 40.

Pennsylvania.—Coatesville Gas Co. v. Ches-
ter County, 97 Pa. St. 476.

See 10 Cent. Dig. tit. " Constitutional
Law," § 32.

54. McHenry v. Downer, 116 Cal. 20, 47
Pae. 779, 45 L. R. A. 737.

" Where a constitutional provision . . .

lays down certain general principles, as to

enact laws upon a certain subject, or for the
incorporation of cities of a certain popula-

tion, or for uniform laws upon the subject

of taxation, it may need more specific legisla-

tion to make it operative." Davis v. Burke,
179 U. S. 399, 403, 21 S. Ct. 210, 45 L. ed.

249.

55. Adams v. Kelley, (Tex. Civ. App. 1898)

45 S. W. 859.

56. State v. Bradford, 13 S. D. 201, 83
N. W. 47, 12 S. D. 207, 80 N. W. 143.

57. Louisville, etc., R. Co. v. Barboursville,

105 Ky. 174, 20 Ky. L. Rep. 1105, 48 S. W.
985.
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liable,^' or declaring that railroad companies shall carry freight for all parties at

the same rate and fixing penalties for refusing,^^ confer rights and fix liabilities

that can be enforced immediately, and without the aid of supplemental legislation.

They are therefore self-executing. A self-executing provision then is one which
supplies the rule or means by which the right given may be enforced or pro-

tected or by which a duty enjoined may be performed.^"

b. Determination of Charaeter of Such Provisions. It is not always easy to

determine what are or what are not self-executing provisions, nor are the authori-

ties upon this subject reconcilable. Where the provision supplies the rule for

enforcement and fixes a penalty for violations there can be no doubt as to its

character. It is not only self-executing but prohibitive, and renders void all

statutes in conflict therewith.*' But a provision may be both prohibitive *^ and
mandatory ^ and not self-executing. The question in such cases is always one of

intention, and to determine the intent the general rule is that courts will consider

the language used, the objects to be accomplished by the provision, and the sur-

rounding, circumstances,^ and to determine these questions from which the

5S. Mallon v. Hyde, 76 Fed. 388. See also

Rice V. Howard, (Cal. 1902) 69 Pac. 77.

59. Louisville, etc., E. Co. v. Com., 105
Ky. 179, 20 Ky. L. Rep. 1099, 48 S. W. 416,
43 L. R. A. 550.

60. California.— People v. Hoge, 55 Cal.

612; Ewing v. Oroille Min. Co., 56 Cal. 649.

Colorado.— Keady v. Owers, (Colo. 1902)
69 Pae. 509.

Illinois.— mUs v. Chicago, 60 111. 86.

Kentucky.— Louisville, etc., R. Co. v. Com.,
105 Ky. 179, 20 Ky. L. Rep. 1099, 48 S. W.
416, 43 L. R. A. 550.

Nebraska.— State v. Babcock, 19 Nebr.
230, 27 N. W. 98; State v. Weston, 4 Nebr.
216. See also Lincoln St. R. Co. v. Lincoln,
61 Nebr. 109, 84 N. W. 802.

Tennessee.— Friedman v. Mathes, 8 Heisk.

(Tenn.) 488.

United States.— Davis v. Burke, 179 U. S.

399, 21 S. Ct. 210, 45 L. ed. 249.

See 10 Cent. Dig. tit. " Constitutional

Law," § 32.
" The term self-executing, as applied to a

constitutional provision, has reference only

to whether such a provision is enforceable

without any specific remedy therefor given by
the written law." Eau Claire Nat. Bank v.

Benson, 106 Wis. 624, 82 N. W. 604.

"A constitutional provision which is com-
plete in 'tself needs no further legislation to

put it in force, but is self-executing." Davia
V. Burke, 179 U. S. 393, 21 S. Ct. 210, 45

L. ed. 249.

"Provisions of State Constitutions which
do not require subsequent legislation to en-

force them are self-executing." Hyatt v.

Allen, 54 Cal. 353, 360.

61. Louisville, etc., R. Co. v. Com., 105

Ky. 179, 20 Ky. L. Rep. 1099, 48 S. W. 416,

43 L. R. A. 550.

62. Rowan v. Runnels, 5 How. (U. S.) 134,

12 L. ed. 85.

63. Chittenden v. Wurster, 152 N. Y. 345,

46 N. E. 857, 37 L. R. A. 809 [reversing 14

N. Y. App. Div. 483, 43 N. Y. Suppl. 1033].

Prohibitive provisions not self-executing.

—

[48]

A provision prescribing a form of oath for

public officers and providing that no other

test shall be required does not inhibit the leg-

islature from prescribing a, different form
substantially the same. Ex p. Yale, 24 Cal.

241, 85 Am. Dec. 62; Cohen v. Wright, 22
Cal. 293. A provision requiring legislation

against the emancipation of slaves unless sent

out of the state is not self-executing. Jack-
son V. Collins, 16 B. Mon. (Ky.) 214. The
fourteenth amendment to the federal consti-

tution is not self-executing. Rothermel v.

Meyerle, 136 Pa. St. 250, 20 Atl. 583, 9

L. R. A. 366. In Groves v. Slaughter, 15

Pet. (U. S.) 449, 10 L. ed. 800 (Story, J.,

dissenting), the court had under considera-

tion a clause of the constitution of Mississippi

prohibiting the introduction of slaves into

that state as merchandise or for sale after

the year 1833, except such as might be intro-

duced by actual settlers previous to the year
1845, but fixed no penalties for violations;

and it was held, although by a divided court,

that the provision was not self-executing and
remained inoperative in the absence of sup-

plemental legislation. Subsequently the same
question came before the court of errors of

Mississippi, where the ruling in Groves v.

Slaughter, 15 Pet. (U. S.) 449, 10 L. ed. 800,

was disapproved and the provision held to be
self-executing. Brien v. Williamson, 7 How.
(Miss.) 14; Glidewell v. Hite, 5 How. (Miss.)

110; Green v. Robinson, 5 How. (Miss.) 80.

And afterward, on the strength of the con-

struction of the provision by the state court,

the question was again brought before the su-

preme court of the United States in Rowan
V. Runnels, 5 How. (U. S.) 134, 12 L. ed.

85, but the court reaffirmed its former ruling

in Groves v. Slaughter, 15 Pet. (U. S.) 449,

10 L. ed. 800, holding that the provision was
not self-executing.

64. Illinois Cent. R. Co. v. Ihlenberg, 75
Fed. 873, 21 C. C. A. 546, 34 L. R. A. 393.

See also Rowan v. Runnels, 5 How. (U. S.)

134, 12 L. ed. 85; Groves v. Slaughter, 15
Pet. (U. S.) 449, 10 L. ed. 800.

[IV, D. 4, b]
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intention is to be gathered the court will resort to extrinsic matters when this

IS necessary.*'

e. Prohibitions and Restrictions— (i) In Genmral. Although the absence
of a penalty for violations of a constitutional provision is a circumstance which is

given much weight in some cases in determining its force, it is by no means a
conclusive test; and the rule favored by the weight of authority is that pro-

hibitive and restrictive provisions are self-executing and may be enforced by the
courts independent of any legislative action/' While legislation may be desirable

and beneficial it is void to the extent to which it is adverse to such provisions.*'

(ii) AoAjNST Fraud, Oaming, Usury, and Taking Psofbrty by Eiqhi
OP Eminent Domain. Provisions designed to protect the public against fraud,**

gaming,*' usurious contracts,™ discriminating charges by railroads,'' and the taking
of private property by right of eminent domain,'* without just compensation, are
self-executing and will be enforced without supplemental legislation, unless it

65. Fusz V. Spaunhorst, 67 Mo. 256.
66. Alabama.— American Union Tel. Co.

V. Western Union Tel. Co., 67 Ala. 26, 42
Am. Rep. 90.

Arkansas.— St. Louis R. Co. v. Phila-
delphia Fire Assoc, 60 Ark. 325, 30 S. W.
350, 28 L. R. A. 83.

California.— Hilton v. Heverin, ( Cal.

1886) 11 Pac. 27; Oakland Paving Co. v.

Hilton, 69 Cal. 479, 11 Pac. 3.

Georgia.— Arnett v. Decatur County, 75
Ga. 782.

Illinois.— East St. Louis v. People, 124
111. 655, 17 N. E. 447 ; Law v. People, 87 111.

385; People v. Palmer, 64 111. 41; Hills v,

Chicago, 60 111. 86.

Kentucky.— Com. v. Jones, 73 Ky. 725.

Louisiana.— Bowie v. Lott, 24 La. Ann.
214.

Mississippi.— Brien v. Williamson, 7 How.
(Miss.) 14; Glidewell v. Hite, 5 How. (Miss.)

110; Green v. Robinson, 5 How. (Miss.) 80.

Missouri.— Householder v. Kansas City, 83
Mo. 488.

Nebraska.— State v. Weston, 4 Nebr. 216.

South Dakota.— Dakota Synod v. State, 2

S. D. 366, 50 N. W. 632, 14 L. R. A. 418.

Tennessee.— Yerger v. Rains, 4 Humphr.
(Tenn.) 259; Bass v. Nashville, Meigs
(Tenn.) 421, 33 Am. Dec. 154.

See 10 Cent. Dig. tit. "Constitutional
Law," § 33.

Illustrations.— A provision limiting the
power of any of the departments of the gov-

ernment, and inhibiting the performance of

particular acts by an officer is self-executing.

Washingtonian Home v. Chicago, 157 111. 414,

41 N. B. 893, 29 L. R. A. 798. A provision

that a, district court shall hold continuous
sessions of ten months, held alternately in

each parish as the public interest might re-

quire, is self-executing. State v. Voorhies,

§0 La. Ann. 807, 24 So. 276. A prohibition

against foreign corporations doing business

within the state without having a place of

business therein, and an agent for service of

process, has been held to be self-executing.

American Union Tel. Co. v. Western Union
Tel. Co., 67 Ala. 26, 42 Am. Rep. 90. Contra,

St. Louis, etc., R. Co. v. Philadelphia Fire
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Assoc, 60 Ark. 325, 30 S. W. 350, 28
L. R. A. 83.

67. Oakland Paving Co. v. Hilton, 69 Cal.

479, 11 Pac. 3; Reeves v. Anderson, 13 Wash.
17, 42 Pac. 625.

68. Provisions making ofSeers of banking
institutions individually liable for deposits

received after a knowledge that the bank is

Insolvent or making the stock-holders liable

to creditors over the amount of their stock
for liabilities incurred while they were in of-

fice are self-executing. Farmers' L. & T. Co.

V. Funk, 49 Nebr. 353, 68 N. W. 520; Mallon
V. Hyde, 76 Fed. 388.

69. A prohibition against the enactment of

laws authorizing lotteries and commanding
the enactment of laws prohibiting the sale of

lottery tickets is self-executing. Yerger v.

Rains, 4 Humphr. (Tenn.) 259; Bass v.

Nashville, Meigs (Tenn.) 421, 33 Am. Dec
154.

70. A provision making all contracts for
a rate of interest above a certain per cent
usurious and requiring the legislature to pre-

scribe penalties for violations is self-execut-

ing and renders void all contracts made in

violation. Bandel v. Isaac, 13 Md. 202;
Quinlan v. Smye, 21 Tex. Civ. App. 156, 50
S. W. 1068; Dill v. Ellicott, Taney (U. S.)

233, 7 Fed. Cas. No. 3,811.

71. A provision that railway companies
shall carry freight for all parties at the
same rate and fixing penalties for violations
is self-executing and renders void all statutes
that are in conflict. Louisville, etc., R. Co.
V. Com., 105 Ky. 179, 20 Ky. L. Rep. 371, 4S
S. W. 416, 43 L. R. A. 550.
A prohibition against charging greater

rates by railroad companies for transporta-
tion over shorter than longer distances m the
same direction is self-executing. Central Iron
Works r. Pennsylvania R. Co., 5 Pa. Dist.
247, 17 Pa. Co. Ct. 651.

73. Woodward Iron Co. v. Cabaniss, 87
Ala. 328, 6 So. 300; People v. McRoberts, 62
111. 38; Hickman v. Kansas City, 120 Mo.
110, 41 Am. St. Rep. 684, 23 L. R. A. 658;
Householder v. Kansas City, 83 Mo. 488

;

Johnson v. Parkersburg, 16 W. Va. 402, 37
Am. Rep, 779. Contra, Lamb v. Lane, 4
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appears that they were intended to remain inoperative in the absence of such leg-

islation. The intent in such cases is to be fonnd in the express language of the

provisions or by necessary implication.''

(hi) Limitation and Equalization oi Taxation. Provisions that prop-
erty shall be assessed for taxes under general laws and by uniform rules according

to its value,'^ and restricting the power of municipal corporations to incur indebt-

edness to such amounts as they shall make provisions for payment of within a
prescribed time, and interest annually, by direct taxation at the time of incurnng
such indebtedness,''^ are self-executing. But it has been held that such a limita-

tion on the power of such a corporation to incur indebtedness is inoperative in

the absence of supplemental legislation.''^ And in all of the cases on this subject,

if it appears from the provision that anything remains to be done to complete the

objects contemplated, it is to that extent inoperative, and will remain so until all

such requirements are complied with.'" Provisions authorizing municipal
authorities to levy taxes,''^ providing for an increase in the rate in taxation on sub-

mission to a vote of the taxpayers ™ or for assessments by a jury or by commis-
sioners,^ requiring the legislature to provide a uniform system of taxation,*'

requiring the exemption of certain property from taxation by general laws,*^ and
provisions f'^r the collection of taxes without suit,'' and declaring that all taxes

shall be uniform^ to be collected under general laws,"^ are not self-executing and
require supplemental legislation to render them effective.

Ohio St. 167; Long v. Billings, 7 Wash. 267,
34 Pac. 936; Tacoma v. State, 4 Wash. 64,

29 Pac. 847.

73. Thus where a constitutional provision
prohibiting fraudulent practices by the

officers of banking institutions declared

the acta prohibited to be crimes and
left the punishment thereof to be pre-

scribed by the legislature, it was held
that such a provision was inoperative

in the absence of supplemental legislation,

and that neither civil nor criminal liability

attached for violations thereof, until legisla-

tion was enacted fixing the punishment there-

for. Fusz V. Spaunhorst, 67 Mo. 256.

74. Illinois.— People v. Auditor, 12 111.

307.

Kentucky.— Louisville, etc., R. Co. v. Bar-

boursville, 105 Ky. 174, 20 Ky. L. Rep. 1105,

48 S. W. 985.

Louisiana.— Davis v. Green, 40 La. Ann.
281, 4 So. 445.

Missouri.— Hannibal, etc., R. Co. v. State

Bd. Equalization, 64 Mo. 294.

Nebraska.— Lincoln St. R. Co. v. Lincoln,

61 Nebr. 109, ,14 N. W. 802.

jVeju Jersey.— State v. Newark, 39 N. J. L.

380.

See 10 Cent. Dig. tit. " Constitutional

Law," § 33.

A provision limiting the rate of taxation

and allowing such rate to be increased by
statute or popular vote is self-executing and
requires no further action. St. Joseph Bd.

Public Schools v. Pattan, 62 Mo. 444.

Special as.sessments— Sale without re-

demption.— A statute providing that street

railway companies shall pave their right of

way, and authorizing a levy of assessments
to pay costs thereof on refusal to do so is

not unconstitutional because no provisions

are made for the redemption of sales of

realty for the non-payment of taxes for spe-

cial assessments, as provided by constitu-

tional provision, said provision being self-

executing. Lincoln St. R. Co. v. Lincoln, 61
Nebr. 109, 84 N. W. 802.

75. East St. Louis v. People, 124 111. 655,
17 N. E. 447.

76. Holtzhauer v. Newport, 94 Ky. 396,
15 Ky. L. Rep. 188, 22 S. W. 752.

77. New Orleans v. Wood, 34 La. Ann.
732.

78. Douglass v. Harrisville, 9 W. Va.
162, 27 Am. Rep. 548.

79. Surget v. Chase, 33 La. Ann. 833.

80. People v. Ulster County, 3 Barb.
(N. Y.) 332.

81. Williams v. Detroit, 2 Mich. 560.
82. A provision that the legislature " shall

by a general law exempt from taxation prop-
erty used exclusively for school, religious,

cemetery or charitable purposes " is not self-

executing. Engstad v. Grand Forks County,
10 N. D. 54, 84 N. W. 577.

A provision giving the legislature power to
tax the real estate of municipal corporations
not used for municipal purposes is not self-

executing (New Castle v. County Treasurer, 2
Pa. Diat. 95) ; nor is a provision empowering
the legislature to authorize municipal cor-

porations to levy taxes (Douglass v. Harris-
ville, 9 W. Va. 162, 27 Am. Rep. 548).
A provision that all property not exempt

shall be taxed in proportion to its value, to
be ascertained as provided by law, is not self-

executing. McHenry v. Downer, 116 Cal. 20,
47 Pac. 779, 45 L. R. A. 737.

83. New Orleans v. Wood, 34 La. Ann.
732.

84. Coatesville Gas Co. v. Chester County,
97 Pa. St. 476; Leigh Iron Co. i;. Lower
Macungie Tp., 81 Pa. St. 482.

A prohibition of taxation without the con-

[IV, D, 4, e, (m)]
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(iv) Civil Service and Appointments to Office. A constitutional pro-

vision declaring that appointments and promotions in the civil service shall be

according to merit and fitness, to be ascertained as far as possible bj examina-
tions, which, so far as possible, shall be competitive, has been held to be self-exe-

cuting, and that courts, in a proper case, would pronounce appointments made in

violation thereof illegal, in the absence of supplemental legislation.^'

(y) Removal From Office. Constitutional provisions empowering courts

to remove certain county officers from office, for causes specified, and others

defined by law, upon being found guilty by juries,^' are self-exeenting ; and so

also are provisions declaring offices vacant upon indictment and conviction of the

incumbents for official misconduct or neglect^' of duty.

(vi) Criminal Proceedinos. Provisions relating to and governing criminal

prosecutions by indictment and information for offenses committed before the

adoption of a provision relating to criminal procedure are governed by it after it

takes effect.^

(vn) Provisions Conferring Judicial Power. Constitutional provisions

conferring judicial powers are self-executing and vest the courts with original

jurisdiction*^ unless an intention to the contrary appears.

d. Provisions Conferring Privileges and Imposing Liabilities — (i) In Oen-
ERAL. Constitutional provisions conferring privileges and imposing liabilities

sent of the people or their representatives in

tlie legislature does not restrict the power
of the legislature to repeal acts imposing tax-

ation or inhibit the collection of taxes that
have been assessed. Augusta v. North, 57
Me. 392, 2 Am. Rep. 55.

A provision authorizing the taxation of

trades and professions, except agricultural

and mechanical pursuits, does not restrict

the power of the legislature to tax retailers

of spirituous liquors. Napier v. Hodges, 31

Tex. 287.

85. People v. Roberts, 148 N. Y. 360, 42

N. E. 1082, 31 L. R. A. 399 [affirming 91

hun (N. Y.) 101, 34 N. Y. Suppl. 641, 36

N. Y. Suppl. 677, 71 N. Y. St. 696]. But
see Chittenden v. Wurster, 152 N. Y. 345, 46

N. E. 857, 37 L. R. A. 809, where it was held

that this same provision was ineflfective until

the enactment of legislation providing for

.such examinations. See also In re Keymer,
148 N. Y. 219, 42 N. E. 667, 35 L. R. A. 447
taffirming 89 Hun (N. Y.) 292, 35 N. Y.

Suppl. 161].

86. No legislation is necessary in order to

authorize a district judge to remove a county
a.ttorney or other county official from office

for official misconduct, under a constitutional

provision authorizing such removals for

offenses prescribed, and others defined by law.

Trigg V. State, 49 Tex. 645.

87. A provision authorizing the removal of

county judges, justices of the peace, sheriffs,

and other county officers, upon indictment or

presentment for official misconduct or neg-

lect, in such manner as may be prescribed

by law, offices to become vacant upon con-

viction, is self-executing. Lowe v. Com., 3

Mete. (Ky.) 237.

Where court is disqualified.— A provision

that where a court is for any reason disquali-

fied to sit upon a case the parties interested

may by consent appoint a proper person to

[IV, D, 4. e, (IV)]

try such case is self-executing. Parker
County V. Jackson, 5 Tex. Civ. App. 36, 23
S. W. 924.

88. A provision that no person shall be
])rosecuted criminally for felony or misde-
meanor otherwise than by indictment or in-

formation, which shall be concurrent reme-
dies, is self-executing. State v. Kyle, 166
Mo. 287, 65 S. W. 763, 56 L. R. A. 115.

Where a new constitution provided that all

indictments for offenses committed before or

after its adoption should be prosecuted as if

no change had been made, except as other-

wise provided, and repealed all laws incon-
sistent therewith, it was held that prosecu-
tions for offenses committed prior to its

adoption were governed by it after it went
into effect. State v. Richardson, 47 S. C.

166, 25 S. E. 220, 35 L. R. A. 238.

Provision for prosecution on an informa-
tion of the public prosecutor after a commit-
ment by magistrate is self-executing. Davis
i\ Burke, 179 U. S. 399, 21 S. Ct. 210, 45
L. ed. 249.

89. State v. Gleason, 12 Fla. 190; State
V. Holmes, 12 Wash. 169, 40 Pac. 735, 41
Pac. 887.

Provision limiting the number of grand
jurors to twelve is self-executing. Wells v.

Com., 15 Ky. L. Rep. 179, 22 S. W. 552;
Sanders v. Com., 13 Ky. L. Rep. 820, 18 S. W.
528.

Provision that the supreme court shall have
original jurisdiction in habeas corpus proceed-
ings is self-executing. In re Raflferty, 1

Wash. 382, 25 Pac. 465.

Provisions not self-executing.— Provision
that the court of appeals shall have appellate
jurisdiction only in habeas corpus, man-
damus, and prohibition. Price v. Smith, 93
Va. 14, 24 S. E. 474. Provision vesting
power in courts to change venue, to be ex-
ercised in the manner to be provided by law.
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are held to be self-executing in cases where the language used is positive and

independent of legislative action. But such provisions will be held to be inop-

erative in cases where the object sought to be accomplished by them is made to

depend in whole or in part upon subsequent legislation.^"

(ii) Liability of Stock-Holdems For I)emakds Against Coeporations.

By the weight of authority constitutional provisions designed to secure dues and

demands against corporations by imposing liability therefor upon the stock-

holders thereof to an amount in addition to the stock held by each, by declaring

that such demands shall be so secured, and by such other means as shall be provided

by law, are not self-executing.'^

(hi) Authority to Frame Municipal Charters. The authorities do not

agree as to whether constitutional provisions authorizing cities of a limited num-

ber of inhabitants to frame charters for themselves are self-executing.'^

Wattson V. Chester, etc., R. Co., 83 Pa. St.

254. Provisions for removal of pending cases
from territorial to state courts, upon the
organization of territories into states, the
procedure for removal to be under the di-

rection of the legislature. McCollom v. Pipe,
7 Kan. 189. Where a constitutional amend-
ment gave district courts jurisdiction to try
cases of contested elections, and a statute
merely provided that any qualified voter in

such districts might contest elections therein,

in courts of competent jurisdiction, in such
manner as has or may be prescribed, it was
held that such elections could not be con-

tested without further legislation. Odell v.

Wharton, 87 Tex. 173, 27 S. W. 123.

Federal constitution.— That clause in the
federal constitution giving the suprema
court of the United States original jurisdic-

tion in a class of cases specified, and ap-

pellate in all others, is self-executing; and
an act of congress purporting to give that
court original jurisdiction in cases other
than those so specified is invalid. Marbury
!7. Madison, 1 Craneh (U. S.) 137, 173, 177, 2
L. ed. 60. But another clause in the same
section which vests the judicial power in the
fupreme court and in such inferior courts as
congress shall from time to time ordain and
establish is not self-executing, since congress
is given discretionary power to apportion the
iurisdiction conferred. Roback v. Taylor, 2

JBond (U. S.) 36, 20 Fed. Cas. No. 11,877, 4
int. Rev. Ree. 170, 14 Pittsb. Leg. J. (Pa.)

137. The provision therefore is in part self-

executing and in part it is not ; and the same
is true of the fifteenth amendment, which
provides that " the right of citizens of the
United States to vote shall not be denied or

abridged by the United States or by any
State on accoimt of race, color, or previous

condition of servitude," and declares that
" Congress shall have power to enforce this

article by appropriate legislation." To the

extent to which yiis provision defines the

general rights of citizens to vote, and in-

hibits discriminations, it is mandatory, pro-

hibitive, and self-executing ; but the confer-

ring upon congress power to enforce by ap-

propriate legislation is an indication that it

is incomplete and that something more may

be required to make it effective. U. S. v.

Reese, 92 U. 8. 214, 23 L. ed. 563.

A statute void in part does not render in-

operative the valid portion, when enacted in

pursuance of a self-executing constitutional

urovision. Frost v. Pfeiffer, 26 Colo. 338,

58 Pac. 147.

90. McKusick v. Seymour, 48 Minn. 158,

50 N. W. 1114; Willis v. Mabon, 48 Minn.
140, 50 N. W. 1110, 31 Am. St. Rep. 626, 16

L. R. A. 281.

Election of officers.— Provision that mem-
bers or stock-holders of corporations may cast

the whole number of votes for one candidate
for office or distribute them as preferred is

self-executing. Pierce v. Com.^ 104 Pa. St.

150.

Provision that railroad companies shall

have the right to connect their lines does
not authorize proceedings to connect them
without supplemental legislation; but where
such companies are not hostile to each other
courts will enforce such a provision in the
absence of such legislation. Denver, etc., R.
Co. V. Atchison, etc., R. Co., 15 Ted. 650
[reversed in 110 U. S. 667, 4 S. Ot. 185, 28
h. ed. 291]. Compare Missouri, etc., B,. Co.
V. Texas, etc., R. Co., 4 Woods (U. S.) 360,
10 Fed. 497, holding such a provision not
to be self-executing.

91. French v. Teschemaker, 24 Cal. 518;
Priest V. Essex Hat Mfg. Co., 115 Mass. 380;
Marshall v. Sherman, 148 N. Y. 9, 42 N. E.
419, 51 Am. St. Rep. 654, 34 L. R. A. 757;
Morley v. Thayer, 3 Fed. 737. Contra, Fow-
ler V. Lamson, 146 111. 472, 34 N. E. 932, 37
Am. St. Rep. 163 [reversing 44 111. App.
186] ; Chester Nat. Bank v. Zinser, 55 111.

App. 510; Schertz v. Chester First Nat.
Bank, 47 111. App. 124; Abbey v. W. B.
Grimes Dry Goods Co., 44 Kan. 415, 24 Pac
426: Howell v. Manglesdorf, 33 Kan. 194,
5 Pac. 759. In Willis v. Maborn, 48 Minn.
140, 50 N. W. 1110, 31 Am. St. Rep. 626,
16 L. R. A. 281, a provision imposing sucli
liability, except as to stock-holders of manu-
facturing corporations, and making no refer-
ence to subsequent legislation, was held self-

executing.

93. Provision authorizing cities of one
hundred thousand inhabitants to frame char-

[IV, D, 4, d, (ill)]
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(iv) Appropriations OF Public Funds. Constitutional provisions anthoriz-

ing appropriations of the public funds for public or private purposes or for chari-

ties are held to be self-executing.^^

(v) Homestead Exemptions. In some cases constitutional provisions exempt-
ing homesteads from forced sales for debts and other liabilities are held to be
self-executing, while in others the contrary has been held, according to the appa-
rent intent of the instrument.^*

(vi) Poor Debtor Exemptions. A constitutional provision requiring the

protection of poor debtors by the enactment of wholesome laws has been held to

be self-executing,'^ but tlie contrary has been held, except where fraud is proved.^
(vii) Mechanics^ Liens and Other Individual Bights. Constitutional

provisions declaring in favor of mechanics' liens and requiring the speedy enact-

ment of legislation to enfoi'ce such liens are held ineffective ;
^ and tlie same is

generally trUe of all provisions which are merely declaratory of rights and do
not supply the means by which they may be enforced.'^

e. What Provisions Are Not Self-Executing— (i) In General. As above

ters was held to be self-executing and oper-
ative without legislation. People v. Hoge, 55
Cai. 612. Contra, Reeves v. Anderson, 13

Wash. 17, 42 Pac. .625, holding that a pro-
vision authorizing cities of twenty thousand
inhabitants to frame charters is not self-

«xecuting to the extent of invalidating legis-

lation prescribing the manner of exercising

the power.

Provision that in incorporated towns of

five thousand inhabitants justices of the
peace shall receive such salaries as may be
provided by law, but no fees, was held to be
self-executing, the population to be ascer-

tained by the courts, according to the last

federal census. Anderson v. Whatcom
County, 15 Wash. 47, 45 Pac. 665, 33 L. R. A.

137.

93. Provision prescribing the manner of

drawing money from the state treasury jus-

tifies the rejection of claims authorized by
prior la^s, but not covered by such provision.

State V. Holladay, 64 Mo. 526. See also State

V. Babcock, 19 Nebr. 230, 27 N. W. 98 (hold-

ing ii provision, requiring the indorsement of

state officers on state bonds donated for pur-

poses of internal improvement that same were
" issued pursuant to law," to be self-execut-

ing) ; State v. Weston, 4 Nebr. 216 (holding

a, provision requiring the state auditor to

•draw warrants for the payment of the sal-

aries of constitutional officers to be self-exe-

cuting )

.

Charity.— Provision authorizing state aid

to private institutions for the maintenance
of aged indigent persons, to be paid pro rata

to such towns, cities, and counties as estab-

lish such institutions, was held to be self-

executing. San Francisco v. Dunn, 69 Cal.

73, 10 Pac. 191.

94. If the provision specifies the number
of acres or limits the value of the premises

to be exempt it is self-executing and no legis-

lation to make it effective will be required.

Miller v. Marx, 55 Ala. 332. See also Beecher

V. Baldy, 7 Mich. 488; Martin v. Hughes, 67

N. C. 293; Wilson v. Cochran, 31 Tex. 677,

98 Am. Dec. 553. See also Adrian v. Shaw,

[IV, D, 4, d, (IV)]

82 N. C. 474, holding that a provision ex-

empting a homestead of limited value, to be
selected by the owner, or in lieu thereof city

or village lots with buildings thereon was
self-executing. But if it merely provides that
the legislature shall protect by law from
forced sale a certain portion of the home-
stead and other property of the heads of fam-
ilies, it is not self-executing, and will remain
inoperative until made effective by supple-

mental legislation. Holt v. Williams, 13
W. Va. 704; Speidel v. Schlosser, 13 W. Va.
686. Provision that " the right of the debtor
to enjoy the comforts and necessaries of life

shall be recognized by wholesome laws, ex-

empting from forced sale to the heads of fam-
ilies a iiomestead, the value of which shall be
limited and defined by law, and a reasonable
amount of personal property; the kind and
value to be fixed by law " does not in the ab-

sence of supplemental legislation confer any
rights capable of being enforced. Roesler v.

Taylor, 3 N. D. 546, 58 N. W. 342. See also
Noble V. Hook, 24 Cal. 1.38 ; Tuttle v. Strout,
7 Minn. 465, 82 Am. Dec. 108.

But equitable remedies to enforce the rights
of a wife in the homestead have been held
to lie in the absence of such legislation.
Goldman ». Clark, 1 Nev. 607.

95. Green v. Aker, 11 Tnd. 223.
96. A provision exempting debtors from

imprisonment for debt except for fraud is not
self-executing. Spice v. Steinruck, 14 Ohio
St. 213.

97. Provision that mechanics shall have a
lien upon property for the benefit of which
they have furnished labor or materials, to be
enforced by efficient laws to be speedily
enacted, confers no enforceable rights in the
absence of supplemental legislation. Spinney
V. Griffith, 98 Cal. 149, 32 Pac. 974.

98. Appeal.— Provision* granting a right of
appeal, without providing the manner by
which it may be perfected, requires supple-
mental legislation to make such a right avail-
able. Ohio, etc., R. Co. v. Lawrence County,
27 111. 50.

Injuries suffered.— Provision that every
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stated,** if constitutional provisions merely indicate a line of policy or principles,

without supplying tlie means by which such policy or principles are to be carried

into effect, they are not self-executing,* and will remain inoperative until rendei-ed

effective by supplemental legislation.* Provisions of this character are numerous
in all constitutions and treat of a variety of subjects.*

(ii) Pmoyisions BMOULATiNa Municipal OoYMRNiaENT. Constitutional pro-

visions requiring the establishment of a system of municipal government, without
prescribing the territorial limits of the towns, counties, or districts,' or indicating

the officers or means by which they are to be governed, are not self-executing

;

and the range, area, population, and machinery of government and all other

details will depend upon legislative action.* The same is true of provisions

regulating sales of land under public authority .° But a provision authorizing

cities having a population prescribed to frame charters for their own government
is self-executing.^

(hi) Pmovisions Bequlatino Salaries. Constitutional provisions requiring

the legislature to fix by law the compensation of county officers and clerks are

not self-executing'' and repeal no existing laws upon the subject until legislative

action is taken.*

(iv) Pnorisiom Requlating Elections. Constitutional provisions fixing

municipal elections upon a particular date,' or declaring that " the judges of the

person injured shall have adequate remedy
by due process of law gives no additional
remedies for injuries suffered until provided
for by the legislature. State v. Dubuclet, 28
La. Ann. 698. But a provision that " knowl-
edge by any employe injured of the defective

or unsafe character or condition of any ma-
chinery, ways, or appliances shall be no de-

fense to an action for injury caused thereby "

is self-executing. Illinois Cent. R. Co. v.

Ihlenberg, 75 Fed. 873, 875, 21 C. C. A. 546,

34 L. R. A. 393.

99. See supra, IV, D, 4, a.

1. "In civil governments, rights are en-

forced by rules and methods having the au-

thority of law, and they can be legally en-

forced in no other way. The high behests of

the organic law are not always self-enforcing

;

the manner in which its commands are to be

obeyed is often left to be provided by the

legislative branch of the government. To
this branch of the State government the or-

ganic law delegates the power to prescribe

rules and principles by which its provisions

are to be made practically useful, and espe-

cially so when the organic law itself is si-

lent on the subject. Without such prescribed

rules established by law, courts have no guide

by which to proceed in their investigation

of litigated questions." State v. Dubuclet,

28 La. Ann. 698. 704.

A constitutional provision requiring the

performance of an act, but providing neither

ofScers, the means nor the mode in which the

act shall be performed, is not self-executing.

Washingtonian Home v. Chicago, 157 111.

414, 41 N. E. 893, 29 L. R. A. 798.

2. Alabama.— Brown v. Seay, 86 Ala. 122,

5 So. 216.

California.— Ex p. Wall, 48 Cal. 279, 17

Am. Rep. 425.

Michigan.— Williams v. Detroit, 2 Mich.

560.

- Mississippi Mills v. Cook, 56
Miss. 40.

Missouri.— St. Joseph Bd. Public Schools
V. Patten, 62 Mo. 444.

North Dakota.—^Engstad v. Grand Forks
County, 10 N. D. 54, 84 N. W. 577.

Pennsylvania.—Coatesville Gas Co. v. Chea-
ter County, 97 Pa. St. 476.

Washington.— State v. Spokane, 24 Wash.
53, 63 Pac. 1116.

See 10 Cent. Dig. tit. " Constitutional
Law," § 32.

3. Brown v. Seay, 86 Ala. 122, 5 So. 216;
State V. Bradford, 13 S. D. 201, 83 N. W.
47, 13 S. D. 207, 80 N. W. 143; Adams v.

Kelley, (Tex. Civ. App. 1898) 45 S. W. 859;
Mercur Gold Min., etc., Co. v. Spry, 16 Utah
222, 52 Pac. 382.

4. Eso p. Wall, 48 Cal. 279, 17 Am. Rep.
425; People v. Provins, 34 Cal. 520; Com.
V. Harding, 87 Pa. St. 343.

But all such provisions, so far as they in-

dicate the means of government, are self-

executing, and unauthorized statutes in pur-
suance thereof will be disregarded. Frost v.

Pfeiffer, 26 Colo. 338, 58 Pac. 147.

5. Provision requiring land sold at public
sales to be subdivided into lots is inoperative
until the mode of giving it effect is pre-

scribed by statute. Bohn v. Bossier, 29 La.

Ann. 144; Bowie v. Lott, 24 La. Ann. 214.

6. People V. Hoge, 55 Cal. 612.

7. Myers v. English, 9 Cal. 341 ; Norman v.

Cain, 17 Ky. L. Rep. 492, 31 S. W. 860;
Doherty v. Ransom County, 5 N. D. 1, 63
N. W. 148; Ijewis v. Lackawanna County,
200 Pa. St. 590, 50 Atl. 162; Com. v. Collis,

10 Phila. (Pa.) 430, 32 Leg. Int. (Pa.) 239.

8. Norman v. Cain, 17 Ky. L. Rep. 492, 31
S. W. 860; Doherty r. Ransom County, 5

N. D. 1. 63 N. W. 148; Com. v. Collis, 10
Phila. (Pa.) 430, 32 Leg. Int. (Pa.) 239.

9. State V. Patton, 32 La. Ann. 1200.

[IV, D, 4, 8, (IV)]
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Bupreme, circuit, and county courts sliall be cliosen at the first election held under
the provisions " of a constitution to be adopted, " and thereafter as provided by
law," are inoperative in the absence of supplemental legislation.^"

(v) Pnovisiom Rmgulatino Private Corporations. Provisions extend-

ing franchises, powers, and privileges to private corporations, or declaring liabili-

ties against them, and leaving the regulation of the jjowers granted to the legisla-

ture," or the liabilities declared to be enforced by such means as shall be provided
by law,*^ are not self-executing.

{yi) Effect ON Existing Laws— (a) Oenerally. Where future legislation

is necessary in order to give force and effect to a constitutional provision, all exist-

ing laws remain in force until such legislation is enacted,'^ except such laws as

are repugnant to such provision when it was adopted."
(b) Failure of Legislature to Act. While self-execiiting constitutional pro-

visions operate wholly independent of legislative action,-'^ a provision that is not

self-executing has only a moral force so far as legislative action is concerned ; and
until such action is taken existing laws remain in full force and operation.'^

10. State V. Gardner, 3 S. D. 553, 54 N. W.
606.

Constitutional amendment separating two
ofSces before combined and providing that
the legislature should provide for biennial

elections is not self-executing. Blake v. Ada
County, (Ida. 1897) 47 Pac. 734.

11. Provision giving corporations the right

. to construct telephone lines, and making them
common carriers, with the right of eminent
domain, to be given effect under reasonable

regulations of the legislature, is not self-

executing, and give telephone companies no
right to the use of the public streets. State

V. Spokane, 24 Wash. 53, 63 Pac. 1116.

13. Provision for securing dues from cor-

porations by declaring stock-holders individ-

ually liable therefor to an additional amount
equal to the stock held by each and such
other means as shall be provided by law is

not self-executing. Bell v. Farwell, 176 111.

489, 52 N. E. 346, 68 Am. St. Rep. 194, 42

L. E. A. 804; Tuttle v. National Bank of Ee-

public, 161 111. 497, 44 N. E. 984, 34 L. E. A.

750; Woodworth v. Bowles, 61 Kan. 569, 60

Pac. 331 ; Hancock Nat. Bank v. I^arnum,

20 R. I. 466, 40 Atl. 341 ; Morley v. Thayer,

3 Fed. 737.

Provision that no foreign corporations

should do business in the state unless it

maintained one or more places of business

therein, and had an authorized agent or

agents to accept service of process, is not

self-executing. Sherwood v. Wilkins, 65 Ark.

312, 45 S. W. 988.

13. Kentucky.— Norman v. Cain, 17 Ky.
L. Rep. 402, 31 S. W. 860.

Maryland.— State v. Sluby, 2 Harr. & M.
(Md.)''480.

New York.— Matter of Sweeley, 12 Misc.

(N. Y.) 174, 33 N. Y. Suppl. 369, 67 N. Y. St.

257.

Horth Dakota.—^Doherty v. Eansom County,

5 N. D. 1, 63 N. W. 148.

Pennsylvania.— Wattson v. Chester, etc.,

R. Co.. 83 Pa. St. 254 ; Sheppard v. Collis, 1

Wkly. Notes Cas. (Pa.) 494.

'[IV, D, 4. e. (IV)]

Virginia.— Chahoon v. Com., 20 Gratt.

(Va.) 733.

West Virginia.—Doddridge County v. Stout,

9 W. Va. 703.

See 10 Cent. Dig. tit. " Constitutional

Law," § 25.

The adoption of the federal constitution

did not repeal state revenue laws before the

act of congress providing for collection oi

duties. State v. Sluby, 2 Harr. & M. (Md.)
480. Persons who had been engaged in insur-

rection and lawfully holding office before the

promulgation of the fourteenth amendment
to the federal constitution prohibiting the

holding of office by such persons were not re-

moved therefrom by the direct and immediate
effect of that amendment, but could perform
their official functions until action was taken
by congress. Griffin's Case, Chase (U. S.)

364, 11 Fed. Cas. No. 5,815, 8 Am. L. Reg.
N. S. 358, 3 Am. L. Eev. 784, 2 Am. L. T.

Eep. (U. S. Cts.) 93, 2 Bait. L. Trans. 433,

25 Tex. Suppl. 623.

14. The adoption of a constitutional pro-
vision that is not self-executing repeals all

existing laws that are repugnant to it, even
though it is left without legislation to give

it active force. Matter of Sweeley, 12 Misc.
(N. Y.) 174, 33 N. Y. Suppl. 369, 67 N. Y.
St. 257.

15. Frost V. Pfeiffer, 26 Colo. 338, 58 Pac.
147; People v. Eumsey, 64 111. 44; People v.

McRoberts, 62 111. '38; People v. Bradley, 60
111. 390; Beecher v. Baldy, 7 Mich. 488. See
also supra, IV, D, 4, a.

16. Erie County v. Erie, 113 Pa. St. 360,
6 Atl. 136; Lehigh Iron Co. v. Lower Ma-
cungie Tp., 81 Pa. St. 482; Chahoon r. Com.,
20 Gratt. (Va.) 733; Doddridge County v.

Stout, 9 W. Va. 703.

It can make no difference how plainly the
duty of the legislature may be pointed out by
such provisions or how much public (Gillin-

water v. Mississippi, etc., R. Co., 13 111. 1

;

Lamb v. Lane, 4 Ohio St. 167 ; In re State
Census, 6 S. D. 540, 62 N. W. 129) or private
(Wiederanders v. State, 64 Tex. 133; Quin-
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5. Mandatory and Directory Provisions— a. In General. What constitu

tional provisions are to be regarded as directory merely and not mandatory is a

subject on which the authorities do not agree. Some cases hold that no consti-

tutional provisions are to be regarded as directory merely, to be obeyed or not

according to the discretion of the departments of the government to which they

are addressed." But the cases in which constitutional provisions relating to the

mode of procedure of the legislature in the enactment of laws have been held to

be directory,^^ are numerous, although such provisions have been held to be man-
datory." By the weight of authority the provision that no bill shall become a

law which embraces more than one subject, and requiring that subject to be
expressed in the title, is mandatory.^ But it is a settled rule of construction, as

shown by an examination of the decisions, that all constitutional provisions are

to be taken as mandatory unless it expressly appears, or is necessarily implied

from the instrument, that some provision is intended as directory merely.'*'

b. What PFOvisions Are Directory. In most cases the constitutional provi-

sions that have been held to be directory merely, and not mandatory, are provi-

sions addressed to the legislative department with reference to the course of pro-

cedure in the enactment of laws ^ or to the structure of the acts to be passed,^

Ian V. Smye, 21 Tex. Civ. App. 156, 50 S. W.
1068) interests may require legislative ac-

tion, there is no remedy if such action is not
taken (Gillinwater t. Mississippi, etc., E. Co.,

13 111. 1 ; In re State Census, 6 S. D. 540, 62
N. W. 129).

17. " It will be found, upon full considera-
tion, to be difficult to treat any constitutional

provision as merely directory and not im-
perative." People V. Lawrence, 36 Barb.
(N. Y.) 177, 186. See also Nesbit v. People,

19 Colo. 441, 36 Pac. 221 ; Hunt v. State, 22
Tex. App. 396, 3 S. W. 233, holding that con-

stitutional provisions cannot be regarded as

directory.

18. California.—Washington v. Page, 4 Cal.

388.

Kansas.— Laurent v. State, 1 Kan. 313.

Maryland.— McPherson v. Leonard, 29 Md.
377.

Mississippi.— Hill v. Boyland, 40 Miss.

618; Swann V. Buck, 40 Miss. 268.

Missouri.— St. Louis v. Foster, 52 Mo.
513; Cape Girardeau v. Kiley, 52 Mo. 424,

14 Am. Rep. 427.

New York.— People v. Chenango, 8 N. Y.

317.

Ohio.— Em p. Falk, 42 Ohio St. 638; Pim
V. Nicholson, 6 Ohio St. 176; Miller v. State,

3 Ohio St. 475.

See 10 Cent. Dig. tit. " Constitutional

Law," § 34y2.

19. State V. Rogers, 10 Nev. 250, 21 Am.
Rep. 738; Lemmons v. State, 4 W. Va. 755,

6 Am. Rep. 293.

The provision in the federal constitution

requiring senators and representatives in

congress and the members of the several state

legislatures to take an oath to support the

constitution of the United States has been

held to be mandatory and indispensable.

Thomas v. Taylor, 42 Miss. 651, 2 Am. Rep.

625 [overruling Hill v. Boyland, 40 Miss.

618].

20. Alalama.— Weaver v. Lapsey, 43 Ala.

224.

Georgia.— Prothro v. Orr, 12 Ga. 36.

Missouri.— State v. Miller, 45 Mo. 495.

Tennessee.—State v. McCann, 4 Ijea (Tenn.)

1; Cannon v. Mathes, 8 Heisk. (Tenn.) 504.

Texas.— State v. McCracken, 42 Tex. 383

;

San Antonio v. Gould, 34 Tex. 49 ; Cannon v.

Hemphill, 7 Tex. 184.

See 10 Cent. Dig. tit. " Constitutional

Law," § 34%.
Contra.— In re Boston Min., etc., Co., 51

Cal. 624; Pierpont v. Crouch, 10 Cal. 315;
Washington v. Page, 4 Cal. 388; Weil v.

State, 46 Ohio St. 450, 21 N. E. 643; Oshe v.

State, 37 Ohio St. 494; State v. Covington,

29 Ohio St. 102; Pim v. Nicholson, 6 Ohio
St. 176.

21. Varney v. Justice, 86 Ky. 596, 9 Ky.
L. Rep. 743, 6 S. W. 457 ; People v. Lawrence,
36 Barb. (N. Y.) 177.

22. Dorchester County Com'rs v. Meekins,
50 Md. 28; Anderson v. Baker, 23 Md. 531,

holding the provision declaring that the legis-

lature should enact laws in articles and sec-

tions to be directory. See also In re Roberts, 5

Colo. 525; State v. Mead, 71 Mo. 266; Cottrell

V. State, 9 Nebr. 125, 1 N. W. 1008, holding
provisions prescribing the manner for signing

bills by the presiding oflBcers of the two.

houses to be directory. But see State v.

Glenn, 18 Nev. 34, 1 Pac. 186 ; State v. Kiese-
wetter, 45 Ohio St. 254, 12 N. E. 807, hold-

ing to the contrary.

Provision for the reading of bills on three
different days, except in emergencies, was
held to be directory. Miller v. State, 3 Ohio
St. 475. Contra, Ryan v. Lynch, 68 111. 160;
Ramsey County v. Heenan, 2 Minn. 330.

Provision for entering yeas and nays on
the journal on final passage is directory.

People V. Chenango, 8 N. Y. 317. Contra,
Spangler v. Jacoby, 14 111. 297, 58 Am. Dec.
571.

23. McPherson v. Leonard, 29 Md. 377;
St. Louis V. Foster, 52 Mo. 513; Cape Girar-
deau V. Riley, 52 Mo. 424, 14 Am. Rep. 427;
Swann v. Buck, 40 Miss. 268, holding the

[IV. D, 5, b]
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or provisions which leave with the legislature discretionary power to d3termine
when action shall be taken or whether or not any action shall be taken ;

^ sucli as

provisions inhibiting the enactment of special laws where general laws can be
made applicable ^ or authorizing legislation to promote internal improvements,^'
and provisions requiring legislation providing for the election or appointment of

officers.^

c. What Provisions Are Mandatory. The great majority of all constitutional

provisions are mandatory,^ and it is only such provisions as, from the language
used, in connection with the objects in view, may be said to be addressed to the

discretion of some person or department, that courts have held to be directory
;

and these provisions in most cases have been those addressed to the legislative

department with reference to the mode of procedure in the enactment of laws as

above stated.^' But provisions of this kind will be treated as mandatory if the

language used justiiies it, even though the proceedings to which they refer are but
formal.^ Whatever is prohibited or positively enjoined must be obeyed ; there-

fore all prohibitions and restrictions are necessarily mandatory."' So also all provi-

sions that designate in express terms the time or manner of doing particular acts

and are silent as to performance in any other manner are mandatory and must be
followed.^

d. Legislature Must Obey Constitutional Mandate. The legislature is in duty
bound to perform all duties imposed upon it by the constitution, but if it fails to

provisions declaring that the style of all

laws passed shall be, " Be it enacted by the

legislature," to be directory. Contra, Bur-
ritt V. State Contract Com'rs, 120 111. 322, 11

ISr. E. 180; State «. Rogers, 10 Nev. 250, 21

Am. Rep. 738.

24. Provision making it the duty of the
legislature to enact suitable laws to protect

every religious denomination in the peaceable

•enjoyment of its own mode of public wor-

ship and to encourage schools and the means
of instruction does not require that religious

instruction be given in the public schools.

Board of Education v. Minor, 23 Ohio St. 211,

13 Am. Rep. 233.

Bill for continuing acts for incoiporation

until after future election, notice to be given,

is directory. McClinch v. Sturgis, 72 Me.
288.

Provision requiring courts to decide every
point arising upon the record, and to give

reasons therefor in writing is directory and
does not affect the doctrine of res judicata.

Hall V. Virginia Banlc, 15 W. Va. 323.

25. Davis v. Gaines, 48 Ark. 370, 3 S. W.
184; State v. Boone County Ct., 50 Mo. 317,

11 Am. Rep. 415.

26. Gillinwater v. Mississippi, etc., E. Co.,

13 111. 1.

27. Com. V. Clark, 7 Watts & S. (Pa.) 127;

Jn re Baldwin, 7 Heisk. (Tenn.) 414.

Provision for the reorganization of senato-

rial and representative districts after the tak-

ing of the census is directory. Rumsey v.

People, 19 N. Y. 41.

28. Provision in a bill of rights declaring

that all property subject to taxation " ought
to be taxed in proportion to its value " was
held to be mandatory. Life Assoc, of Amer-
ica !'. St. Louis County Bd. Assessors, 49 Mo.
512.

[IV, D. 5, b]

Duties and compensation of ofScers.

—

Provision that the legislature shall prescribe
by law the number, duties, and compensation
of the officers and employees of both branches
of the legislature was held to be mandatory.
People V. Spruance, 8 Colo. 307, 6 Pac. 831.
Uniform laws.— Provision that all general

laws shall have uniform operation is manda-
tory and a statute in violation thereof is

void. Ex p. Falk, 42 Ohio St. 638. And a
provision that all laws relating to courts
shall be of uniform operation is mandatory.
Eai p. White, 5 Colo. 521.

29. See supra, IV, D, 4, a.

30. Provision requiring the vote on the
final passage of a bill to be entered on the
journal is imperative. Spangler v. Jacoby,
14 111. 297, 58 Am. Dec. 571. And so is a
provision that "no bill shall become a law
until the same shall have been signed by
the presiding officer of each house in open
session" (State v. Mead, 71 Mo. 266), and
a provision requiring that indictment should
conclude " against the peace and dignity of
the State " (Lemons v. State, 4 W. Va. 755, 6
Am. Rep. 293).

31. Nougues V. Douglass, 7 Cal. 65, hold-
ing a provision against incurring indebted-
ness in excess of a certain limit to be manda-
tory. See also Matter of Clinton St., 2
Brewst. (Pa.) 599. But see Em p. Yale, 24
Cal. 241, 85 Am. Dec. 62; Cohen v. Wright,
22 Cal. 293, holding that the legislature may
prescribe a form of oath for public officers,

formally different from that prescribed by
the constitution, notwithstanding a consti-
tutional prohibition that no other test for
the holding of office should be required. See
also supra, IV, D, 4, o.

32. State r. Johnson, 26 Ark. 281; Varney
V. Justice, 86 Ky. 596, 9 Ky. L. Rep. 743, 6
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do so, and neglects or refuses to pass legislation as required by a mandatory con-

stitutional provision, there is no remedy.^
e. Mandatory Statutes. Statutes are frequently treated as directory merely

;

but not so with statutes that are enacted in obedience to the mandates of a con-

stitution. Statutes so enacted are mandatory and not directory.^

6. Provisions Relating to Public Office— a. In General. Public offices are

created, and their tenure, compensation, manner of choosing and removing the

incumbents, and all regulations, including power to abolish, are prescribed either

by constitutional provisions or by statutes enacted in pursuance of such provi-

sions.^ An office created by a constitution cannot be enlarged or restricted in

scope by statute or filled in any other manner than that presci-ibed by the consti-

tution itself.'* Upon the adoption of a constitution no official functions can be
exercised otherwise than is provided by such constitution ; all existing officers

cease to be such when it goes into operation,''' and all vacancies occurring there-

after must be filled according to the manner prescribed in such constitution.^

S. W. 457 ; In re Opinion of Justices, 18

Me. 458.

33. Sehulherr «. Bordeaux, 64 Miss. 59, 8

So. 201. Where a mandatory constitutional

provision requiring the enactment of laws
providing for the enumeration of the state

census for the apportionment of senators and
representatives ^as not obeyed, it was held

that there was no remedy, since the enact-

ment of laws was wholly within the discre-

tion of the legislature. In re State Census,

6 S. D. 540, 62 N. W. 129. See also Bull v.

Conroe, 13 Wis. 233, holding that it was the

duty of the legislature to obey a constitu-

tional mandate in the enactment of laws,

but that there was no remedy in case of its

failure to act.

Provision authorizing suits to be brought
against the state in such courts as may be

by law provided imposes no duty on the legis-

lature to establish courts for such a purpose.

Ex p. State, 52 Ala. 231, 23 Am. Eep. 567.

34. State v. Pierce, 35 Wis. 93. See also,

generally. Statutes.
Directory and mandatory statutes.— It is

not always easy to determine what statutes

are directory or mandatory. The use or

omission of negative words is often decisive.

Stayton v. Hulings, 7 Ind. 144; Eex v. St.

Gregory, 2 A. & E. 99, 4 N. & M. 137, 29

E. C. L. 65 ; Eex «. Hipswell, 8 B. & C. 466,

2 M. & R. 474, 15 E. C. L. 232. But this

test is by no means certain. Dubuque Dist.

Tp. V. Dubuque, 7 Iowa 262. A statute im-

posing a duty and providing means for per-

formance is mandatory. Veazie v. China, 50

Me. 518. The word " may " is mandatory
in an act providing that commissioners
" may " be appointed by a court to determine

public rights, and cannot be construed as

directory by agreement of the parties. Mon-
mouth V. Leeds, 76 Me. 28.

" Ought " is mandatory in a constitutional

provision relating to uniform taxation. Life

Assoc, of America v. St. Louis County Bd.

Assessors, 49 Mo. 512. All acts designed for

the security of the citizens, to insure equality

of taxation, " to enable every one to know.

with reasonable certainty, for what polls

and for what real and personal estate he is

taxed, and for what all those who are liable

with him are taxed " are mandatory. But
acts designed for information of assessors

and officers and to " promote method, system,
and uniformity in the modes of proceeding,
the compliance or non-compliance with which
does in no respect affect the rights of tax-
paying citizens " are directory. Torrey v.

Millbury, 21 Pick. (Mass.) 64, 67. Where
that which is to be done is the essence of

that required the act is mandatory. Eex v.

Loxdale, 1 Burr. 445. See People v. Cook,
8 N. Y. 67, 59 Am. Dec. 451 ; People v. Scher-
merhorn, 19 Barb. (N. Y.) 540.

35. Eae p. Danley, 24 Ark. 1. See also
U. S. Eev. Stat. (1878), § 1765.
A3 to acts of officers under unconstitutional

statutes see infra, IV, D, 7, e, (ii).

A salary is not necessary to the creation of

a public office (Hendricks v. State, 20 Tex.
Civ. App. 178, 49 S. W. 705), but some pro-
vision of law is necessary, otherwise it can-

not exist either de facto or de jure (Ward
V. Cook, 78 111. App. 111).

As to who are public officers see State v.

Stanley, 66 N. C. 59, 8 Am. Eep. 488.

36. People v. Bollam, 182 111. 528, 5<i

N. E. 1032.

37. Ex p. Danley, 24 Ark. 1 ; State v. Hol-
comb, 46 Nebr. 88, 64 N. W. 437.

Statute fixing date for election that con-
flicts with a constitution subsequently
adopted is repealed, but such a date may be
remedied by a subsequent statute. State v.

Fiala, 47 Mo. 310.

The adoption of a provision for the elec-

tion by vote, of officers to take the place of
those previously elected by the legislature,

under constitutional authority, repeals such
authority to elect, and the salary attached by
statute. Eeynolds v. McAfee, 44 Ala. 237.

38. State v. Straat, 41 Mo. 58.

Where a constitution made no limitation

as to duration of the term of office of no-
taries public, and a subsequent constitution

fixed the term of all officers not otherwise

[IV, D. 6, a]
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An ofBce created by statute, without constitutional authority, is void ; and an
appropriation to pay the salary thereof is invalid.^'

b. Changes in Mode of Election or Appointment. Since a constitution does
not operate retrospectively, any changes in the manner of electing or appointing
to office, by constitutional amendment, or by the adoption of a new constitution,

will not affect the tenure of office of present incumbents,*' unless an intention

that such changes should have such an effect is expressed or necessarily implied.

e. Removals From Office. Provisions for removals from office for official mis-

conduct*' or neglect of duty operate immediately upon conviction;^ but the
contrary has been held in cases of disqualification merely for political reasons,^

and where the public interests would be made to suffer by immediate removal
under tlie disqualifying effect of a constitutional amendment.**

d. Abolition of Office. Constitutional provisions abolishing state offices do
not inhibit the establishment of other offices in their stead, unless an intention

that such provisions shall have that effect is expressed or necessarily implied;*'

nor is a constitutional prohibition against legislative interference with municipal
improvements, through the appointment of special commissions to perform
municipal functions, retrospective, nor do they repeal prior commissions or pre-

vent future action by them.*^

provided for at four years, it was held that

the term of office of notaries public who were
appointed prior to the adoption of the last

constitution was limited to four years after

its adoption. State v. Percy, 5 La. Ann. 282.

39. State v. Cornell, 60 Nebr. 276, 83
N. W. 72.

" Where an ofSce is created by law, and
one not contemplated nor its tenure declared

by the constitution, but created by law solely

for the public benefit, it may be regulated,

limited, enlarged, or terminated by law, as

public exigency or policy may require." Taft
V. Adams, 3 Gray (Mass.) 126, 130.

40. Arkansas.— State v. Scott, 9 Ark. 270.

California.— Board of Com'rs v. Board of

Trustees, 71 Cal. 310, 12 Pac. 224; People v.

Whiting, 64 Cal. 67, 28 Pac. 445.

Indiana.— Hovey v. State, 119 Ind. 395, 21

N. E. 21.

Kansas.— Prouty v. Stover, 11 Kan. 235.

Massachusetts.—• Opinion of Justices, 3

Gray (Mass.) 601.

See 10 Cent. Dig. tit. " Constitutional

Law," § 26.

Provision that "judges not learned in the

law, in office at the time of the adoption of

the constitution," should not be judges of

certain courts specified, and that all persons

in office should serve their term out was held

not to be applicable to " judges not learned

in the law," and in office when such consti-

tution was adopted. In re Associate Judges,

31 Leg. Int. (Pa.) 118, 6 Leg. Gaz. (Pa.) 46.

41. Trigg V. State, 49 Tex. 645.

42. Lowe V. Com., 3 Mete. (Ky.) 237.

Removal by executive.— Where power is

given the executive to remove for neglect of

duty his action is not reviewable by the

courts (State v. Doherty, 25 La. Ann. 119,

13 Am. Rep. 131 ; State v. Hawkins, 44 Ohio

St. 98, 5 N. E. 228) ; but opportunity for de-

fense must be given (Dullam v. Willson, 53

Mich. 392, 19 N. W. 112, 51 Am. Eep. 128).

[IV, D, 6, a]

But the right to a hearing must be expressly
secured to the officer. Donahue v. Will
County, 100 111. 94.

43. Griffin's Case, Chase "(U. S.) 364, 11
Fed. Cas. No. 5,815, 8 Am. L. Keg. N. S.

358, 3 Am. L. Rev. 784, 2 Am. L. T. Rep.
N. S. (U. S. Cts.) 93, 2 Bait. L. Trans. 433,
25 Tex. Suppl. 623.

44. Where a judge, having been lawfully
appointed to office by one of the Confederate
states during the reconstruction period, and
by whom persons convicted of crimes had
been sentenced, afterward became disqualified
for such office for having been engaged in in-

surrection against the federal government,
by the adoption of the fourteenth amendment
to the federal constitution, disqualifying per-

sons who had been so engaged, it was held
that such judge was not removed by the
adoption of such amendment, that he held
office de facto if not de jure, and that his
official acts were valid. Griffin's Case, Chase
(U. S.) 364, 11 Fed. Cas. No. 5,815, 8 Am.
L. Reg. N. S. 358, 3 Am. L. Rev. 784, 2
Am. L. T. Rep. (U. S. Cts.) 93, 2 Bait. L.
Trans. 433, 25 Tex. Suppl. 623.

45. Provision " abolishing the office of su-

preme court commissioner does not prevent
the legislature from conferring upon other
officers the powers exercised by such commis-
sioner." Cushman v. Johnson, 13 How. Pr.

(N. Y.) 495. See also Elton v. Geissert, 10

Phila. (Pa.) 330, 32 Leg. Int. (Pa.) 116.

Where an act devolved the powers and
duties of a board of supervisors upon the
board of aldermen in so far as the constitu-

tion permitted, and a subsequent constitu-

tional amendment removed all restraints from
a further transfer of such power, it was held

that the board of supervisors was abolished

hff such act upon the adoption of the amend-
ment. Billings V. New York, 68 N. Y. 413.

46. Board of Com'rs v. Board of Trustees,

71 Cal. 310, 12 Pac. 224.
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7. Validating and Cubative Provisions"'''— a. In General. It is a rule of

general application that where a defect in a proceeding consists of an omission,

the necessity for the performance of which the legislature might have dispensed
with by prior statute, a subsequent statute dispensing with such performance
retrospectively is valid. So also if the defect consists in some act which the legis-

lature might have rendered directory merely or immaterial, by prior statute, a

subsequent statute, designed to have the same effect, by validating defective

execution, is valid."*

b. As to Defective Deeds and Other Instruments — (i) /tv GjiNEnAL. In
general legislation curing formal defects in deeds and other written instruments,

and giving to them the same validity as though they had been properly executed,

is constitutional ; and as between the original parties to such instruments such
legislation renders them valid and binding to all intents and purposes."'

(ii) DsEDB OP Mameied Womhk The deeds of married women, invalid

for formal defects, may be validated by subsequent legislation.™

e. As to Defective Tax Assessments, It is well settled that statutes validating

and confirming defective and informal assessments of taxes, so as to render col-

lectable future assessments— and without attempting to legalize prior invalid

47. Further as to curative acts see infra,

X, B; and, generally, Statutes.
48. Thus where a sale of land of infant

tenants in common, under orders of court,

in a partition suit, was purchased by a com-
pany of persons who wished to subdivide it

and sell it in parcels, and the sale confirmed
in the names of all, but by mutual agree-

ment and for convenience the deed was made
to one of them only, the conveyance was found
to be defective, because it did not follow the

order of sale. A subsequent statute provid-

ing that the deed, upon satisfactory proof

being offered that it was duly executed,

should have the same effect as though made
to purchasers was sustained. Kearney v.

Taylor, 15 How. (U. S.) 494, 14 L. ed 787.

See also Blake v. People, 109 111. 504; Boyce
V. Sinclair, 3 Bush (Ky.) 261; Weed v. Dono-
van, 114 Mass. 181 ; State v. Luther, 56 Minn.
156, 57 N. W. 464.

Statutes of this character may divest one

of a right of action in his favor or subject

him to a liability which originally did not
exist; but this objection even is not a valid

one and as against it such statutes will be

sustained. Clinton v. Walliker, 98 Iowa 655,

68 N. W. 431; Thompson v. Lee County, 3

Wall. (U. S.) 327, 18 L. ed. 177; Exchange
Bank Tax Cases, 21 Ted. 99.

49. Formal defects in the execution of

deeds may be cured by subsequent legislation,

although a future right of action might be

defeated thereby. Acts curing formal defects

in the execution or acknowledgment of deeds

debar those who might have relied on such

defects of what would otherwise have been a

legal vested right. But such acts have been

frequently decided to be constitutional. Chest-

nut V. Shane, 16 Ohio 599, 47 Am. Dec. 387;

Grim v. Weissenberg School Dist., 57 Pa. St.

433, 98 Am. Dec. 237. For defective certifi-

cate of acknowledgment not cured by statute

see Jones v. Berkshire, 15 Iowa 248, 83 Am.
Dec. 412.

Not an interference with vested rights.— It

is not considered that such legislation de-

prives any one of any vested rights. Randall
V. Krieger, 23 Wall. (U. S.) 137, 23 L. ed.

124. See Cooley Const. Lira. (6th ed.) 378.

Illustrations.— The deed of a non-resident
executor, defective for non-compliance with
the lex loci rei sitw, may be validated by
subsequent legislation (Smith v. Callaghan,
66 Iowa 582, 24 N. W. 50; De Zbranikov v.

Burnett, 10 Tex. Civ. App. 442, 31 S. W. 71;
Wilkinson v. Leland, 2 Pet. (U. S.) 627, 7

L. ed. 542) ; and so may a draft, invalid for
want of a revenue stamp at the time of exe-

cution, in accordance with the acts of con-

gress, be validated by ailSxing a stamp after-

ward, in accordance with a subsequent stat-

ute (State V. Norwood, 12 Md. 195; Atwell
V. Grant, 11 Md. 101; Gibson v. Hibbard, 13
Mich. 214). And a deed invalid for want of

sufiicient witnesses, as between the parties,

may be validated by subsequent legislation;

but as to intervening third parties such legis-

lation is invalid. Thompson v. Morgan, 6
Minn. 292; Meighen v. Strong, 6 Minn. 177,

80 Am. Dec. 441; Green v. Drinker, 7 Watts
& S. (Pa.) 440. But a deed made contrary
to restrictions against alienation in a will

(Russell V. Rumsey, 35 111. 372; Shonk v.

Brown, 61 Pa. St. 320), or a deed executed
by a person of unsound mind are both fatally

defective so far as legislation is concerned
(Routsong V. Wolf, 35 Mo. 174).
50. Randall v. Krieger, 23 Wall. (U. S.)

137, 23 L. ed. 124; Watson v. Mercer, 8 Pet.

(U. S.) 88, 8 L. ed. 876.

Such deeds have been validated by subse-
quent legislation where the name of the
grantor was omitted from the granting clause

by mistake (Goshorn v. Purcell, 11 Ohio St.

641 ) , where the grantor had been illegally

divorced (Wistar t:. Foster, 46 Minn. 484, 49
N. W. 247, 24 Am. St. Rep. 241), and where
the deed was executed under an invalid power
of attorney (Dentzel v. Waldie, 30 Cal. 138;
Randall v. Krieger, 23 Wall. (U. S.) 137, 23
L. ed. 124).

flV, D, 7, e]
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seizures and sales— are constitutional. To this extent the authorities are uni-
form.^^ And it is also well settled that curative statutes may cover any irregu-
larities in the course of proceedings for the enforcement of any lawfuP^ demand,
including irregularities in the assessment and collection of taxes. But whether or
not such statutes, by retrospective operation, can confer jurisdiction so as to vali-

date a prior illegal proceeding to enforce payment of taxes assessed is a question
on which the authorities are not uniform.^ But in no case can the owner be pre-
cluded from impeaching the validity of tax deeds, conveying his property for
non-payment of taxes.^

d. As to Municipal Contracts and Proceedings. In most eases statutes vali-

dating void contracts and defective proceedings of municipal corporations are-

valid. Legislation validating such contracts and proceedings has been sustained
in the following cases : Acts validating defective execution of county bonds for

51. Massachusetts.— Grover v. Pembroke,
11 Allen (Mass.) 88; Freeland v. Hastings,
10 Allen (Mass.) 570; Fowler v. Danvers, 8
Allen (Mass.) 80.

Michigan.— Brevoort v. Detroit, 24 Mich.
322.

Minnesota.— Eau v. Minnesota Valley R.
Co., 13 Minn. 442; Comer v. Folsom, 13 Minn.
219 ; Kunkle v. Franklin, 13 Minn. 127.

New York.— Brewster v. Syracuse, 19 N. Y.
116; Guilford v. Chenango County, 13 N. Y.
143.

Pennsylvania.— Grim v. Weissenberg School
Dist., 57 Pa. St. 433, 98 Am. Dec. 237.

52. Hart v. Henderson, 17 Mich. 218, 222,
per Cooley, C. J.

53. In Iowa, Wisconsin, and Pennsylvania
it has been held that legislation which legal-

izes and renders collectable a tax that is

invalid and uncollectable, and supplies means
by which payment may be enforced, does
not impair any vested rights of the taxpayer,
and that such legislation, by its retrospec-
tive operation, may constitutionally disbar
future causes of action and defeat pend-
ing litigation which otherwise would have
been a legal vested right, entitling the de-

feated party to a judgment in his favor.

Clinton v. Walliker, 98 Iowa 655, 68 N. W.
431; Tuttle v. Polk, 84 Iowa 12, 50 N. W.
38; Eichman v. Muscatine County, 77 Iowa
513, 42 N. W. 422, 14 Am. St. Eep. 308, 4
L. E. A. 445; Iowa E. Land Co. v. Soper, 39
Iowa 112; Boardman v. Beckwith, 18 Iowa
292; Grim v. Weissenberg School Dist., 57
Pa. St. 433, 98 Am. Dec. 237; May v. Hol-
dridge, 23 Wis. 93; Cross v. Milwaukee, 19

Wis. 509; Tallman v. Janesville, 17 Wis. 71.

And see Knowlton v. Eock County, 9 Wis. 410.

But in California, Illinois, Massachusetts,
Michigan, and New York this doctrine has
been denied, so far as the powers of the legis-

lature to change the legal status of parties

to litigation by legalizing invalid proceedings

to enforce payment of demands are concerned

;

and the supreme court of the United States

also favors the rule maintained in the last-

mentioned states.

California.— People v. Lynch, 51 Cal. 15,

21 Am. Eep. 677. But courts will not look

behind the assessment to inquire into alleged

[IV. D. 7, e]

irregularities, which have been declared valid
by curative legislation. People v. Todd, 23
Cal. 181.

Illinois.— Marshall v. Silliman, 61 111. 218.
See also People v. Chicago, 51 111. 17, 2 Am.
Eep. 278, holding that the legislature has na
power to compel a city to incur a debt for

local improvements.
Massachusetts.— Wall v. Wall, 124 Mass.

65. See also Forster v. Forster, 129 Mass.
559.

Michigan.— Hart v. Henderson, 17 Mich.
218.

New York.— Dash v. Van Kleeck, 7 Johns.
(N. Y.) 477, 5 Am. Dec. 291.

United States.— Mattingly v. District of
Columbia, 97 U. S. 687, 24 L. ed. 1098.

Remedy to enforce payment.— Where a
statute makes a tax a perpetual lien upon
real estate, without providing means to en-

force, a subsequent statute, supplying such
means, without creating any additional lien

for prior assessments, is valid. Schoenheit
V. Nelson, 16 Nebr. 235, 20 N. W. 205.

54. Arkansas.— Little Eock, etc., E. Co.

i,. Payne, 33 Ark. 816, 34 Am. Eep. 55; Pope-
V. Macon, 23 Ark. 644.

Illinois.— need v. Tyler, 56 111. 288; Wil-
son V. MeKenna, 52 111. 43 ; Conway v. Cable»
37 111. 82, 87 Am. Dec. 240.

Indiana.— White v. Flynn, 23 Ind. 46;.

Wantlan v. White, 19 Ind. 470.

Iowa.— McCready v. Sexton, 29 Iowa 365,

4 Am. Eep. 214; Corbin v. Hill, 21 Iowa 70;.

Allen V. Armstrong, 16 Iowa 508.

Louisiana.— In re Lake, 40 La. Ann. 142,
3 So. 479.

Michigan.— Hart v. Henderson, 17 Mich.
218; Case v. Dean, 16 Mich. 12; Grosebeck
V. Seeley, 13 Mich. 329.

Mississippi.— Dingey v. Paxton, 60 Miss.
1038.

Missouri.—Abbott v. Lindenbower, 42 Mo.
162, 46 Mo. 291.

Nevada.— Wright v. Cradlebaugh, 3 Nev.
341.

New York.— Ensign v. Barse, 107 N. Y.
329, 14 N. E. 400, 15 N. E. 401; People v.

Mitchell, 45 Barb. (N. Y.) 208.

Wisconsin.— Dean v. Brochsenius, 30 Wis.
236; Smith v. Cleveland, 17 Wis. 556.
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railroad purposes ;
^' unauthorized issue by townships of raih'oad aid bonds ;

^

unauthorized subscriptions of railroad stock by towns, cities, and counties ;
^'' void

subscription of railroad stock by counties ; ^ void issue of county bonds for con-

struction of county road ;'^' defective municipal bonds to pay soldiers' bounties ;

^

defective conveyance of real estate by county;*^ contracts of towns, cities, and
counties, void for want of precedent authority;*^ unauthorized loan by county \^

and also acts authorizing repayment in subsequent bonds of proceeds received

from sales of prior void bonds,^ prohibiting counties from denying the validity

of bonds on which they have received subscriptions and paid interest,^ and
imposing payment of equitable claims, unenforceable ^ at law. So too acts vali-

55. Bell V. Farmville, etc., R. Co., 91 Va.
99, 20 S. E. 942; Cumberland County v.

Kandolph, 89 Va. 614, 16 S. E. 722. See
also Redd v. Henry County, 31 Gratt. (Va.)
C95, 16 S. E. 722, as to an act validating a
defective county bond for the purpose of in-

ternal improvement.
56. Shurtleff v. Wiscasset, 74 Me. 130;

State V. Miller, 66 Mo. 328.

57. Connecticut.— Bridgeport v. Housa-
tonio R. Co., 15 Conn. 475.

Indiami.— Bartholomew County v. Bright,
18 Ind. 93.

Iowa.— McMillan v. Boyles, 6 Iowa 304.

New Forfc.— People v. Mitchell, 35 N. Y.
551.

Virginia.— Cumberland County v. Ran-
dolph, 89 Va. 614, 16 S. E. 722.

United States.— Thompson v. Lee County,
3 Wall. (U. S.) 327, 18 L. ed. 177.

58. People v. Ingham County, 20 Mich.

95; Hannibal, etc., R. Co. v. Marion County,
36 Mo. 294. Contra, Marshall v. Silliman,

61 111. 218; Williams v. Roberts, 88 111.

11; Barnes v. Lacon, 84 111. 461; Cairo, etc.,

R. Co. V. Sparita, 77 111. 505 ; Wiley v. Silli-

man, 62 111. 170, holding that the legislature

has no power to validate a void issue of

mimicipal bonds for railroad purposes.

59. Bradley v. Franklin County, 65 Mo.
638; Steines v. Franklin County, 48 Mo.
167, 8 Am. Rep. 87; Ritchie v. Franklin
County, 22 Wall. (U. S.) 67, 22 L. ed. 825.

60. Connecticut.— Stuart v. Warren, 37

Conn. 225; Bartholomew v. Harwinton, 33

Conn. 408; Booth v. Woodbury, 32 Conn.

118; Baldwin v. North Branford, 32 Conn. 47.

Illinois.— Johnson v. Campbell, 49 111.

316; State v. Sullivan, 43 111. 412.

Indiana.— Sithin v. Shelby County, 66 Ind.

109; Fulton County v. Onstott, 29 Ind. 384;

Miller v. Putnam County, 29 Ind. 75; Nave
t. King, 27 Ind. 356; Miami County v.

Bearss, 25 Ind. 110; Coffman v. Keightly, 24
Ind. 509; King v. Course, 24 Ind. 202.

Maine.— Thompson v. Pittston, 59 Me.

545; Winchester v. Corinna, 55 Me. 9.

New Jersey.— State v. Demarest, 32

N. J. L. 528; State v. Reed, 31 N. J. L. 133.

61. Barton County v. Walser, 47 Mo. 189.

See also Blum v. Looney, 69 Tex. 1, 4 S. W.
857.

62. Connecticut.— Bridgeport v. Housa-
tonic R. Co., 15 Conn. 475.

loioa.— McMillen v. Boyles, 6 Iowa 304.

Massachusetts.— Grover v. Pembroke, 11

Allen (Mass.) 88; Freeland v. Hastings, 10
Allen (Mass.) 570; Fowler v. Danvers, 8
Allen (Mass.) 80.

MicMgan.— People v. Ingham County, 20
Mich. 95.

Minnesota.— Wilson v, Buckman, 13 Minn.
441; Comer v. B'olsom, 13 Minn. 219; Kunkle
V. Franklin, 13 Minn. 127, 97 Am. Dee. 226.

Missouri.—Hannibal, etc., R. Co. v. Marion
County, 36 Mo. 294.

New Jersey.— State v. Union, 33 N. J. L.

350.

New York.— People v. Mitchell, 35 N. Y.
551.

Pennsylvania.— Schenley v. Com., 36 Pa.
St. 29, 78 Am. Dec. 359.

Texas.— Nolan County v. State, 83 Tex.

182, 13 S. W. 823 ; Blum v. Looney, 69 Tex
1, 4 S. W. 857; Morris v. State, 62 Tex. 728.

Wisconsin.— Single v. Marathon County,
38 Wis. 363; Blount V. Janesville, 31 Wis.
648.

But an act validating reimbursement by
town of money paid by one to relieve him-
self from draft is unconstitutional. Moulton
V. Raymond, 60 Me. 121; Thompson v. Pitt-

ston, 59 Me. 545.

63. Halstead v. Lake County, 56 Ind. 363.

See Steele County v. Erskine, 98 Fed. 215,

39 C. C. A. 173.

64. State v. Dickerman, 16 Mont. 278, 40
Pac. 698.

65. Nolan County v. State, 83 Tex. 182,
17 S. W. 823.

66. Where municipal bonds providing for
payment of interest were issued to a gas-

light company, and payment of their prin-

cipal guaranteed by such company, pursuant
to a city ordinance, it was held that the guar-
antee was for both principal and interest, for

the benefit of both the holders and the city;

and that an act of the legislature imposing
liability for payment of such bonds upon
the city, which had received benefits there-

under, was valid. The court said :
" The

books are full of cases where claims, just in

themselves, but which, from some irregularity
or omission in the proceedings by which they
were created, could not be enforced in the
courts of law, have been thus recognized and
their payment secured. The power of the
Legislature to require the payment of a claim

[IV, D, 7. d]
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dating invalid municipal ordinances passed by a city council organized under an
unconstitutional statute,^'' resolutions of a city council not passed in accordance
•with requirements of a city charter,^ irregular action of a board of supervisors,

because taken at a special meeting instead of a regular meeting ;
^ defective pro-

ceedings of a school board, taken at a meeting improperly called,™ and defective

municipal elections ''' have been sustained.

e. Uneonstitutional Statutes— (i) In General. An unconstitutional statute

is absolutely null and void ab initio, having no binding force ;
'^ and cannot be

validated \)^ a subsequent constitutional amendment removing the legislative

restriction by which its enactment vras prohibited.'^ Nor has a legislature any
authority to validate an unconstitutional proceeding.'* Yalidating constitutional

provisions do not operate retrospectively, unless they are intended to so operate

;

and therefore unconstitutional legislation is not validated by tlie subsequent
adoption of constitutional amendments or other provisions merely authorizing
the enactment of such legislation and without expressing any intent to validate

it.'^ But if from the language of the validating amendment or other provision

for -which an equivalent has been received,

and from the payment of which the City can
only escape on technical grounds, would seem
to be clear." New Orleans v. Clark, 95 U. S.

644, 24 L. ed. 521.

67. Chester v. Pennell, 169 Pa. St. 300, 32
Atl. 408; Melick v. Williamsport, 162 Pa.
St. 408, 29 Atl. 917; Devers v. York City, 150
Pa. St. 208, 24 Atl. 668.

Reviving of ordinances.— An act validat-

ing a city ordinance, passed by the city coun-
cil for the purpose of reviving a former
ordinance that had been repealed, has been
sustained. Morris v. State, 62 Tex. 728.

68. State v. Union, 33 N. J. L. 350; State

V. Newark, 27 N. J. L. 185.

69. Johnson v. Wells County, 107 Ind. 15,

8 N. E. 1.

TO. Stratford First School Dist. v. Ufford,

52 Conn. 44.

71. Fox V. Kendall, 97 111. 72.

73. People v. Lynch, 51 Cal. 15, 21 Am.
Hep. 677; Kelly v. Bemis, 4 Gray (Mass.)

S3, 64 Am. Dec. 50 ; Fisher v. McGirr, 1 Gray
(Mass.) 1, 61 Am. Dec. 381.

Where a decision adjudging a statute un-
constitutional is overruled the statute is con-

sidered valid from the beginning. Pierce v.

Pierce, 46 Ind. 86. And see Whaley v. Gail-

lard, 21 S. C. 560.

73. California.— Banaz v. Smith, 133 Cal.

102, 65 Pac. 309. See also People v. Lynch,
51 Cal. 15, 21 Am. Rep. 677.

Louisiana.—-Homer v. Blackburn, 27 La.

Ann. 544.

Michigan.— Dullam v. Willson, 53 Mich.

392, 19 N. W. 112, 51 Am. Rep. 128; Mt.
Pleasant v. Vansice, 43 Mich. 361, 5 N. W.
378, 38 Am. Rep. 193; Dewar v. People, 40

Mich. 401, 29 Am. Rep. 545.

Nevada.— Comstock Mill, etc., Co. v. Al-

len, 21 Nev. 325, 31 Pac. 434; State v. Tufly,

20 Nev. 427, 22 Pac. 1054, 19 Am. St. Rep.

374; State v. Rogers, 10 Nev. 250, 21 Am.
Rep. 738.

Pennsylvania.— Berghau.s v. Harrisburg,

122 Pa. St. 289, 16 Atl. 365; Shoemaker p.

Harrisburg, 122 Pa. St. 285, 16 Atl. 366.
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South Carolina.— Cohen r. Hoff, 3 Brev.

(S. C.) 500.

See 10 Cent. Dig. tit. " Constitutional
Law," § 27.

Such statutes are regarded as though they
had never been in existence (State v. Tufly,

20 Nev. 427, 22 Pac. 1054, 19 Am. St. Rep.

374), and are not included in constitutional

provisions intended to continue existing laws
in force until altered or repealed by legis-

lative action, such provisions having refer-

ence only to such laws as are constitutional

and valid (Cohen v. Hoff, 3 Brev. (S. C.)

500).
Municipal charters.— Provision in a mu-

nicipal charter, authorizing licenses for the

sale of intoxicating liquors, when the con-

stitution prohibited such licenses, was held

not to be validated by a subsequent constitu-

tional amendment authorizing the granting

of such licenses. Dewar v. People, 40 Mich.

401, 29 Am. Rep. 545. For the same ruling

as to an ordinance authorizing such licenses

see Village of Mt. Pleasant v. Vansice, 43
Mich. 361, 38 Am. Rep. 193. As to a mu-
nicipal charter not in conflict with constitu-

tion see People v. Jobs, 7 Colo. 475, 589, 4

Pac. 798, 1124. Where under a penal stat-

ute against sales of intoxicating liquors a
municipal charter lawfully authorizing such
sales was repealed, it was held that sellers

under the authority of such a charter were
liable to criminal prosecution. Johnson v.

State, 3 Lea (Tenn.) 469, 31 Am. Rep. 648.

Provision in a city charter, in conflict with
the general laws and void when adopted, was
held not to be validated by a subsequent con-

stitutional amendment changing the law so

as to harmonize with such charter. Banaz v.

Smith, 133 Cal. 102, 65 Pac. 309.

74. People v. Lynch, 51 Cal. 15, 21 Am.
Rep. 677; Marshall v. Stillman, 61 111. 218.

See also People v. Chicago, 51 111. 17, 2 Am.
Rep. 278.

Effect of declaring statute unconstitutional

see infra, IV, G, 6.

75. See cases cited supra, note 73, relat-

ing to municipal charters.
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it expressly or by necessary implication appears that it was intended to operate

retrospectively by validating antecedent unconstitutional legislation, all such leg-

islation to which such a provision relates will be rendered valid, without reenact-

ment by the legislature. Thus constitutional provisions enacted in accordance
with the federal constitution, confirming and validating acts of illegal legislative

bodies,'* provisions continuing existing laws in force," and provisions authorizing

legislation upon a subject upon which it has already been enacted, without consti-

tutional authority,™ operate retrospectively and render valid all such prior

legislation.'''

(ii) Agts Done Thereunder. All acts done under, or in pursuance of, an
unconstitutional statute are null and void so far as such acts can have any effect

upon the subjects acted upon ;
^ and by the weight of authority an officer who

acts under such a statute in the discharge of what he supposes to be his duties,^

76. Retrospective ordinance and constitu-
tional provisions, in accordance with the fed-

•eral constitution, confirming and validating
«ueh acts of the illegal legislative bodies that
met during the war as were not in aid of in-

surrection, were held to be effective, render-
ing such acts valid. Smith v. Ordinary, 44
Ga. 504; Calhoun v. Kellogg, 41 Ga. 231.

77. Constitutional provision continuing
laws enacted by the legislature in force makes
them as valid as if reSnacted by the legis-

lature. Henry v. State, 26 Ark. 523.

Laws continued in force.— Common-law
process, authorized by congress in a terri-

tory, continued in force after the adoption of

a state constitution, without legislation. Liss

V. Wilcoxen, 2 Colo. 7, 85. See also Stebbins
v. Anthony, 5 Colo. 273. A municipal char-
ter granted before the adoption of a constitu-

tion is not abrogated by such a constitution,

unless in conflict with it. People v. Jobs, 7
Colo. 475, 589, 4 Pac. 798, 1124.

Statute void in part.— Where only a part
of a statute is repugnant to the constitu-

tion, that part only will be declared void
(Fisher v. McGirr, 1 Gray (Mass.) 1, 61 Am.
Dec. 381), unless the parts are inseparably
connected (People v. Jobs, 7 Colo. 475, 589,

4 Pac. 798, 1124; Mathias v. Cramer, 73 Mich.
5, 40 N. W. 926; Turner v. Fish, 19 Nev.
295, 9 Pac. 884).

78. Where a constitutional amendment
granted power to provide for the organization

of drainage districts and vested the corporate

authorities thereof with authority to con-

struct levees and to keep in repair those pre-

viously constructed, it was held that such
amendment included levees constructed under
the authority of a prior statute, although
such statute was invalid. Blake v. People,

109 111. 504.

Acts conferring jurisdiction on a court in

certain cases and prescribing the mode of

procedure, without constitutional authority,

were validated by a subsequent constitutional

amendment conferring such jurisdiction.

Cobb v. Cohron, (Tex. Civ. App. 1894) 26
S. W. 846. See also Pratt v. Allen, 13 Conn.
119.

Laws passed subsequent to adoption of a
constitution, providing for the payment of a

[49]

percentage of the gross receipts of the earn-

ings of a railroad companj', in lieu of taxes,

invalid when passed, were held to be val-

idated by a subsequent constitutional amend-
ment. State V. Luther, 56 Minn. 156, 57
N. W. 404.

79. Arkansas.— Henry v. State, 26 Ark.
523.

Colorado.— People v. Jobs, 7 Colo. 475, 589,

4 Pac. 798, 1124; Stebbins v. Anthony, 5
Colo. 273; Liss v. Wilcoxen, 2 Colo. 7, 85.

Connecticut.— Pratt v. Allen, 13 Conn. 119.

Illinois.— Blake «. People, 109 111. 504.

Kansas.— Kilpatrick r. State, 5 Kan. 673.

Minnesota.— State v. Luther, 56 Minn. 156^

57 N. W. 464.

Texas.— McMuUen v. Hodge, 5 Tex. 34;
Cobb V. Cohron, (Tex. Civ. App. 1894) 26
S. W. 846.

See 10 Cent. Dig. tit. " Constitutional
Law," § 27.

80. Arkansas.— Bragg v. Tuffts, 49 Ark.
554, 6 S. W. 158.

California.— Banaz v. Smith, 133 Cal. 102,

65 Pac. 309; People v. Lynch, 51 Cal. 15, 21
Am. Rep. 677.

Indiana.— Sumner v. Beeler, 50 Ind. 341,
19 Am. Rep. 718; Strong v. Daniel, 5 Ind.

348.

Massachusetts.— Kelly v. Bemis, 4 Gray
(Mass.) 83, 64 Am. Dec. 50; Clark v. May,
2 Gray (Mass.) 410, 61 Am. Dec. 470; Piper
V. Pearson, 2 Gray (Mass.) 120, 61 Am. Dec.
438; Fisher v. McGirr, 1 Gray (Mass.) 1, 61
Am. Dec. 381.

Michigan.— Detroit v. Martin, 34 Mich.
170, 22 Am. Rep. 512.

Nevada.— Ex p. Rosenblatt, 19 Nev. 439,
14 Pac. 298, 3 Am. St. Rep. 901; Meagher v.

Storey County, 5 Nev. 244.

New York.— Clark v. Miller, 54 N. Y. 528.
Wisconsin.— Campbell v. Sherman, 35 Wis.

103.

United States.— Woolsey v. Dodge, 6 Mc-
Lean (U. S.) 142, 30 ifed. Cas. No. 18,032;
Astrom v. Hammond, 3 McLean (U. S.) 107,
2 Fed. Cas. No. 596.

See 10 Cent. Dig. tit. " Constitutional
Law," § 27.

81. As to acts of ofScers under unconstitu-
tional statutes see infra, IV, G, 6, e, (in).

[IV, D, 7. e. (n)]
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is not protected by it, but some cases hold to the contrary so far as protectioiv

to the officer is concerned.^
8. Recognition op Existing Laws Pending ConsTiTUTioNAL Changes. Where a

constitutional amendment or a new constitution adopted changes the mode of

choosing officers and provides that present officers shall continue in office until

their successors are chosen and qualified,*' that the existing condition of things^

continue until organization under such amendment or constitution is perfected
'^ as if no change had taken place," ^ or that the duties of the officers shall

" remain in full force though the same be contrary " to such constitution, to be
performed until organization under such constitution,^ the effect is that all offi-

cers continue in office and all of the functions of government continue' until

organization under such amendment or constitution is perfected.

9. Statutes Passed and Acts Done in Anticipation of Constitutional Amendments.

Statutes enacted in anticipation of the adoption of constitutional amendments
prescribing the manner of giving effect to such amendments, in accordance veith.

directory provisions^' thereof, or making appropriations of the public domain foi

the public*' use are valid, in the absence of constitutional provisions prohibiting

such legislation. But executive appointments, made in anticipation of vacancies

in office, pending constitutional changes, are illegal and will be disregarded ; ^ and
a change of the retui"n-day in judicial process, in anticipation of the adoption of

a new constit'ition providing for such a change, is invalid.*'

E. Particular Constitutions Considered— l. Federal Constitution— a..

Grant of Power. Under the American system of government the supreme
authority resides in the people.^ No legislative body that is governed by a-

written constitution, which it is bound to obey, possesses sovereign powers to the

fullest extent.'' It can make no laws that are not according to and consonant

82. See itxfra, IV, G, 6, c, (lii).

83. In re Oliverez, 21 Cal. 415.

84. Dufau V. Massicot, 3 Mart. (La.) 289;

Bermtidez -b. Ibanez, 3 Mart. (La.) 1; State

V. Giles, 2 Finn. (Wis.) 166, 1 Chandl. (Wis.)

112, 52 Am. Dec. 149, holding that tempo-
rary laws, adopted for convenience during
constitutional changes, were not subject to

constitutions adopted until after permanent
organization, or continued in force thereafter.

85. Sigur V. Crenshaw, 8 La. Ann. 401.

Contingent provisions for effect of see Peo-
ple V. Potter, 47 N. Y. 375.

86. Where a constitutional amendment
providing for the election of sheriff directed

that such election be " in such manner as

shall be prescribed by law," it Was held that

an act providing for such election and enacted

before the amendment was consummated was
valid. Pratt v. Allen, 13 Conn. 119.

87. An act setting apart one half of a
public domain for the support of public

schools, p sed in anticipation of the adop-

tion of a c institutional amendment allowing

donations of land to railroads was held to

be valid in the absence of constitutional pro-

visions forbidding such legislation. Galves-

ton, etc., R. Co. V. Gross, 47 Tex. 428.

88. The appointment of a, harbor-master

by the governor to fill a vacancy that would
occur during the legislative recess, and pend-

ing the adoption of a new constitution and a

change of government, was invalid. Ivy v.

Lusk, 11 La. Ann. 48«; Sigur v. Crenshaw,

8 La. Ann. 401.

[IV, D, 7, e, (ll)]

89. As changes in the judicial system could
take effect only when the ratification of the
constitution was officially ascertained. Wat'
son V. Miller, 55 Tex. 289.

90. Cooley Bl. Comm. 50 note.

Original source of power.— At the adop-
tion of the federal constitution all govern-
mental powers were in the states, and under
the division of those powers, made by the
adoption of that instrument, the federal gov-
ernment received only such powers as were
granted to it, and the states retained tlie-

residuum, except so far as those powers were-
extinguished by prohibitions upon tlie states.

Thayer v. Hedges, 22 Ind. 282. This is true
except as to the powers exercised by the co-

lonial congress under the confederation, and
which never belonged to, and never were ex-

ercised by the states as individuals. The
power over peace and war, the regulation of
foreign trade, and all other intercourse with
foreign nations, and the general regulation of
all subjects that pertain to international law,
were never exercised by the states in any way
except in their aggregate capacity; and that
any state ever possessed absolute sovereignty
is a proposition that cannot be successfully
maintained. Story Const. § 183 et seq.; Von
Hoist Const. Hist. c. 1; 1 Webster Works-
128; 2 Marshall Life Washington, c. 2-,

Declaration of Rights by Colonial Congress
of 1765; Cooley Const. Lim. (6th ed.) 7.

91. Cooley Bl. Cojnm. 50, 53 and notes.
No legislative body in America, either fed-

eral or state, is possessed of any such powers
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•with the fundamental laws that have been prescribed for its government by the

people, who are superior to both the law-making power and the constitutions

tliemselves. All written constitutions therefore are limitations upon legislative'*

powers or the sovereignty which in all organized governments must reside some-
where.- Under our system of government the sovereignty, so far as it can be
exercised by governmental means, is divided between the federal :ind state

autliorities, each being sovereign in its own °^ sphere ; and both are subject to

such constitutional limitations and restrictions as the people, acting in their

national capacity in the one case and in their state capacities in the other, have
seen ht to prescribe for both.'* The constitution of the United States, then, is a

grant of power.'^

b. Federal and State Governments Distinguished. The government of the

United States is a government of limited and restrained powers, while the govern-
ments of the several states are general and residuary as to all powers exercised

by them. All national authority is derived from the constitution of the United

as the British house of commons is possessed
of, in which, under the English constitution,
the sovereignty of the empire resides. Cooley
Bl. Comm. 50 et seq.

92. Cooley Bl. Comm. 50, 53 and notes.

93. " The government of the United States,
then, though limited in its powers, is su-

preme ; and its laws, when made in pursuance
of the constitution, form the supreme law of

the land, ' anything in the constitution or

laws of any state to the contrary notwith-
standing.' " McCulloch V. Maryland, 4
Wheat. (U. S.) 316, 405, 4 L. ed. 579.

" The United States are sovereign as to all

the powers of Government actually surren-

dered: Each State in the Union is sovereign

as to all the powers reserved." Chisholm f.

Georgia, 2 Dall. (U. S.) 419, 435, 1 L. ed.

440. See also In re Debs, 158 U. S. 564, 15

S. Ct. 900, 39 L. ed. 1092. " The powers of

the General Government, and of the State,

although both exist and are exercised within

the same territorial limits, are yet separate

and distinct sovereignties, acting separately

and independently of each other, within their

respective spheres. And the sphere of action

appropriated to the United States is as far be-

yond the reach of the judicial process issued

by a state judge or a state court, as if the

line of division was traced by landmarks and
monuments visible to the eye." Ableman v.

Booth, 21 How. (U. S.) 506, 16 L. ed. 169.
" The courts of the states are as much

bound to uphold the supremacy of the con-

stitution of the United States, as are the

federal courts, or as they are to sustain the

constitutions and laws of their several states.

This obligation may perhaps even extend to

declaring unconstitutional a provision in the

state constitution under which the court

exercised jurisdiction. But the conflict be-

tween the state and the federal constitution

must certainly be a very clear one to call

for so solemn a decision." Romine V. State,

7 Wash. 215, 219, 34 Pac. 924.

94. Barron v. Baltimore, 7 Pet. (U. S.)

243, 8 L. ed. 672 ; Martin v. Hunter, 1 Wheat.

(U. S.) 304, 4 L. ed. 97.

The government of the United States is,

emphatically and truly, a government of the
people. " In form and substance it emanates
from them. Its powers are granted by them,
and are to be exercised directly on them, and
for their benefit." Per Marshall, C. J., in

McCulloch V. Maryland, 4 Wheat. (U. S.)

316, 405, 4 L. ed. 579. See also In re Debs,
158 U. S. 564, 15 S. Ct. 900, 39 h. ed. 1092

;

Em p. Siebold, 100 U. S. 395; U. S. v. Cath-
cart, 1 Bond (U. S.) 556, 25 Fed. Cas. No.
14,756.
" The Constitution was ordained and estab-

lished by the people of the United States for
themselves, for their own government, and
not for the government of the individual
States. Each State established a constitution
for itself, and in that constitution provided
such limitations and restrictions on the pow-
ers of its particular government as its judg-
ment dictated. The people of the United
States framed such a government for the
United States as they supposed best adapted
to their situation, and best calculated to pro-
mote their interests." Per Marshall, C. J.,

in Barron v. Baltimore, .7 Pet. (U. S.) 243,
247, 8 L. ed. 672.

95. Arkansas.— Hawkins v. Filkins, 24
Ark. 286; State v. Ashley, 1 Ark. 513.

Connecticut.—Pratt v. Allen, 13 Conn. 119.
Florida.— Gotten v. Leon County, 6 Fla.

610.

Zoi(!a.— Purczell v. Smidt, 21 Iowa 540.
Louisiana.— State v. Nathan, 12 Rob.

(La.) 332.

Nelraslca.— State v. Moore, 40 Nebr. 854,
59 N. W. 755, 25 L. R. A. 774.

Pennsylvania.— Page v. Allen, 58 Pa. St.

338, 98 Am. Dec. 272.

Texas.— Logan v. State, 5 Tex. App. 306;
EsD p. Mabry, 5 Tex. App. 93.

United States.— Martin v. Hunter, 1

Wheat. (U. S.) 304, 4 L. ed. 97; U. S. v.

Cathcart, 1 Bond (U. S.) 556, 25 Fed. Cas.

No. 14,756 ; Spooner v. MeConnell, 1 McLean
(U. S.) 337, 22 Fed. Cas. No. 13,245.

See 10 Cent. Dig. tit. " Constitutional
Law," § 31.

[IV, E. 1. b]
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States, in which the powers of the federal government are enumerated." But
not so witli the governments of the several states ; their original powers they
received through charters from the British crown, which served as tlieir constitu-

tions during the colonial period, and up to the time of the framing and adopting
of state constitutions by them or their peoples during or after the revolutionary
period ;

°' and all powers that are not expressly or by necessary implication

,

granted to the United States, in the federal constitution, remain with the several
states or with the people, being necessarily inherent in the state governments or
in the people who have established such governments.'^

c. Interpretation— (i) In Oekeral. There have always been two schools
of constructionists with a view to construing the federal constitution, the one
contending for a strict, and the other for a liberal, construction of that instru-

ment ; but the doctrine of the strict constructionists has never advanced beyond
theory.*'

(ii) Grants of Power and Restrictions. It is also a rule of construction,
applicable to the federal constitution, with reference to grants of power to the
United States and restrictions upon the states, that where no exceptions are made
in terms none will be made by implication.'

96. " The powers delegated by the pro-

posed Constitution, to the federal govern-
ment, are few and defined. Those which are
to remain in the state governments are nu-
merous and indefinite." The Federalist, No.
45 (by Madison).
"The government, then, of the United

States, can claim no powers which are not
granted to it by the constitution, and the

powers actually granted, must be such as are

expressly given. Or given by necessary impli-

cation." Martin v. Hunter, 1 Wheat. (U. S.)

304, 326, 4 L. ed. 97, per Story, J. See also

Gibbons v. Ogden, 9 Wheat. (U. S.) 1, 6

L. ed. 23.

97. Chisholm v. Georgia, 2 Dall. (U. S.)

419, 1 L. ed. 440.

Only two of the colonial charters, those of

Connecticut and Rhode Island, survived the
revolutionary period. Connecticut framed
and adopted a state constitution in 1818 and
Rhode Island in 1843. See Luther v. Borden,
7 How. (U. S.) 1, 12 L. ed. 581.

98. The legislature of a state does not
look to its constitution for a grant of its

powers, but exercises all powers compatible
with civil government, unless restrained by
some express inhibition or by clear implica-

tion, to be found in either the state constitu-

tion or in the federal constitution. In re

Dorsey, 7 Port. (Ala.) 293; Com. v. Plaisted,

148 Mass. 375, 19 N. E. 224, 12 Am. St. Rep.
566, 2 L. R. A. 142 ; Adams v. Howe, 14 Mass.
340, 7 Am. Dec. 216; People v. Draper, 15

N. y. 632; Sill v. Corning, 15 N. Y. 297. But
see contra, State v. Denny, 118 Ind. 449, 21

N. E. 274, 4 L. R. A. 65 ; State V. Moores, 55

Nebr. 480, 76 N. W. 175, 41 L. R. A. 624.

99. By a series of early decisions, which
have since been followed, the rule was es-

tablished that the federal constitution, like

other constitutions, is to be given a fair and
reasonable construction, so as to promote the

objects and purposes for which it was estab-

lished; and that the extremes of both an

[IV. E, I. b]

enlarged construction, which would extend
the meaning of words beyond their natural
import, and a narrow construction, which
would render the general government unequal
to the objects for which it was instituted,

are to be avoided. In Gibbons v. Ogden, 9

Wheat. (U. S.) 1, 187, 6 L. ed. 23, Marshall,
C. J., said: "This instrument [the federal
constitution] contains an enumeration of
powers expressly granted by the people to
their government. It has been said that
these powers ought to be construed strictly.

But why ought they to be so construed? Is
there one sentence in the constitution which
gives countenance to this rule? . . . What
do gentlemen mean by a strict construction?
If they contend only against that enlarged
construction which would extend words be-
yond their natural and obvious import, we
might question the application of the term,
but should not controvert the principle. If
they contend for that narrow construction
which, in support of some theory not to be
found in the constitution, would deny to the
government those powers which the words of
the grant, as usually understood, import,
and which are consistent with the general
views and objects of the instrument; for that
narrow construction, which would cripple the
government and render it unequal to the ob-
jects for which it is declared to be instituted,
and to which the powers given, as fairly un-
derstood, render it competent; then we can-
not perceive the propriety of this strict con-
struction, nor adopt it as the rule by which
the constitution is to be expounded." See
also North River Steamboat Co. v. Living-
ston, 3 Cow. (N. Y.) 713: In re Debs, 158
U. S. 564; 15 S. Ct. 900, 39 L. ed. 1092; Mc-
CuUoch V. Maryland, 4 Wheat. (U. S.) 316,
4 L. ed. 479; Martin v. Hunter, 1 Wheat.
(U. S.) 304, 4 L. ed. 97.

1. The constitution does not in terms ex-
tend the jurisdiction of the federal courts
to all controversies between states, yet in
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(m) Limitations Upon' Powess of Qovebnment. But it is a rule of con-

struction, applicable to the federal constitution, that where it imposes limitations

upon the powers of the government, without reference to the states, such limita-

tions will be held to be restrictions upon the powers of the federal government
only, and this rule applies to all cases where the states are not mentioned.^

(iv) Implied Pmohibitions to States. The granting of particular powers
to the United States, in the federal constitution, does not necessarily prohibit the
states, by implication, from exercising the same powers.^ But in all cases of con-

flict, or where the exercise by the states of the powers so granted would defeat
the purpose for which they have been granted to the federal government, the

grant is an implied prohibition to the states to exercise the same powers.*

(v) Powess Not to Be Assumed. It is a settled principle of construc-

tion, applicable to the federal constitution, that powers are not to be assumed as

possessed by the federal government other than those granted in the constitution

itself.5

(vi) Prohibitions Against Impairing Obligations of Contracts.^ By
the weight of authority, the provision in the federal constitution which prohibits

the states from passing laws impairing the obligations of contracts does not apply
to the United States,' but the contrary has been held by some state courts.^

terms it excludes none. It was held that such
jurisdiction was given. Rhode Island v.

Massachusetts, 12 Pet. (U. S.) 657, 9 L. ed.

1233.

2. Connecticut.— Colt v. Eves, 12 Conn.
243.

Georgia.— Campbell v. State, 11 Ga. 353.

Kansas.— State v. Barnett, 3 Kan. 250, 87
Am. Dee. 471.

Massachusetts.— Bigelow v. Bigelow, 120
Mass. 320; Com. v. Hutchinga, 5 Gray (Mass.)

482.

New York.—In re Smith, 10 Wend. (N. Y.)

449; Barker v. People, 3 Cow. (N. Y.) 686,

15 Am. Dec. 322.

Ohio.— Prescott v. State, 19 Ohio St. 184,.

2 Am. Rep. 388.

"Fermora*.— Lincoln v. Smith, 27 Vt. 328.

United States.— Spies v. Illinois, 123 U. S.

131, 8 S. Ct. 21, 22, 31 L. ed. 80; Pres'ser v.

Illinois, 116 U. S. 252, 6 S. Ct. 580, 29 L. ed.

615; Kelly v. Pittsburgh, 104 U. S. 78, 26

L. ed. 659; Smith v. Maryland, 18 How.
(U. S.) 71, 15 L. ed. 269; Fox v. Ohio, 5 How.
(U. S.) 410, 12 L. ed. 213; Livingston v.

Moore, 7 Pet. (U. S.) 469, 8 L. ed. 751;
Barron f. Baltimore, 7 Pet. (U. 8.) 243, 8

L. ed. 672.

See 10 Cent. Dig. tit. " Constitutional

Law," § 30.

3. The rule in such cases is that where the

exercise of such powers by the states will not

conflict with the exercise of the same by the

federal government the states may exercise

such powers. U. S. v. New Bedford Bridge,

1 Woodb. & M. (U. S.) 401, 27 Fed. Cas. No.

15,867, 10 Law Rep. 127.

State insolvency laws furnish a good il-

lustration of this principle. Subject to the

power of congress, under the federal consti-

tution, to adopt a uniform system of bank-

ruptcy, the states may enact insolvency laws.

But state insolvency laws are suspended upon
the enacting by congress of bankruptcy laws.

Sturges V. Crowninshield, 4 Wheat. (U. S.)

122, 4 L. ed. 529. See also, generally, Bank-
ruptcy.

4. " Whenever the terms in which a power
is granted to Congress, or the nature of the
power, require that it should be exercised ex-

clusively by Congress, the subject is as com-
pletely taken from the state legislatures as if

they had been expressly forbidden to act on
it." Sturges v. Crowninshield, 4 Wheat.
(U. S.) 122, 193, 4 L. ed. 529, per Marshall,
C. J. See also Dobbins f. Erie County, 16
Pet. (U. S.) 435, 10 L. ed. 1022; Weston v.

Charleston, 2 Pet. (U. S.) 449, 7 L. ed. 481;
Osborn v. U. S. Bank, 9 Wheat. (U. S.) 738,
6 L. ed. 204; McCulloch v. Maryland, 4
Wheat. (U. S.) 316, 4 L. ed. 579.

5. Thayer v. Hedges, 22 Ind. 141 ; Mayer
V. Roosevelt, 25 How. Pr. (N. Y.) 97; Shol-
lenberger v. Brinton, 52 Pa. St. 9 ; State v.

Davis, 12 S. C. 528. See also Martin v. Hun-
ter, 1 Wheat. (U. S.) 304, 4 L. ed. 97.

Every grant of power to the federal govern-
ment is limited to those expressly mentioned
in the federal constitution or those arising
therefrom by necessary implication. State
V. Davis, 12 S. C. 582. A prohibition of

power to the states does not operate, by im-
plication, as a grant of power to the United
States. Thayer v. Hedges, 22 Ind. 141.

6. Further as to impairing obligations of
contracts see infra, IX.

7. George v. Concord, 45 N. H. 434; Fitz-
gerald V. Grand Trunk R. Co., 63 Vt. 169, 22
Atl. 76, 13 L. R. A. 70; Sinking Fund Cases,
99 U. S. 700, 25 L. ed. 496; Blocmer v. Stol-

ley, 5 McLean (U. S.) 158, 3 Fed. Cas. No.
1,559, 1 Fish. Pat. Rep. 376; Evans v. Eaton,
Pet. C. C. (U. S.y 322, 8 Fed. Cas. No. 4,559,
1 Robb Pat. Cas. 68; Michigan Cent. R. Co.
V. Slack, 17 Fed. Cas. No. 9,527a, 22 Int.

Rev. Rec. 337.

8. Hopkins v. Jones, 22 Ind. 310; Terri-
tory V. Reyburn, McCahon (Kan.) 134.

[IV, E, 1, e, (VI)]
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d. Amendments— (i) /zv Genmbaz. The amendments to the federal constitu-

tion, adopted during the period of reconstruction, after the war, in no way disturbed
the general division of powers between the federal and the state governments.'

(ii) The Fourteenth Amundaient. The fourteenth amendment to the fed-

eral constitution, prohibiting the states from denying to citizens of the United
States equal protection under the laws, did not add anything to any rights which
one citizen may claim over another. The only duty resting upon the United
States under this amendment is to see to it that the states do not deny to any per-

son this protection by discriminating legislation.'"

(hi) The Fifteenth Amendment. The fifteenth amendment to the federal

constitution, prohibiting the United States, or any state, from abridging the right

of citizens of the United States to vote, on account of "race, color, or previous
condition of servitude," created no privileges or immunities of any one class of
citizens over another. It only prohibited discrimination against any class of

.

citizens of the United States, and annulled all state laws and constitutional pro-

visions that were in conflict therewith."

(iv) The Tenth Amendment. The tenth amendment to the federal consti-

tution, declaring that the powers not delegated to the United States by the
constitution, nor prohibited by it to the states, are reserved to the states

respectively, or to the people, is construed to mean that powers not " expressly "

delegated to the United States are reserved to the states.'^

(v) The Fijsst Amendment. The first amendment to the federal consti-

tution, prohibiting congress from abridging the right of the people to assemble
and to petition the government for redress of grievances, was not intended to

limit the powers of the states over their own citizens, but to operate upon the
federal government alone.'*

2. State Constitutions— a. In General. The constitutions of the several

states, unlike the federal constitution, are not grants of power. On the contrary
they are limitations upon the legislative powers of the states.'* A state constitu-

9. U. S. V. Cruikshank, 92 U. S. 542, 23 11. Wood v. Fitzgerald, 3 Oreg. 568. See
L. ed. 588. See also Stone v. Smith, 159 also, generally, Elections.
Mass. 413, 34 N. E. 521. Right to vote is not one of the privileges

10. The purpose of the fourteenth amend- or immunities of citizens of the United
ment to the federal constitution wag not to States, and the states may abridge the rights
protect individual rights from individual in- of their citizens to vote, so long as it is done
vasion, but to nullify and render void all by uniform legislation, operating upon all

state legislation or state action denying citizens alike. Stone v. Smith, 159 Mass. 413,
equal rights and privileges to citizens of the 34 N. E. 521; Ex p. Yarbrough, 110 U. S.

United States; and congress has no right, 651, 4 S. Ct. 152, 28 L. ed. 274; U. S. v.

under that amendment, to enact laws in the Cruikshank, 92 U. S. 542, 23 L. ed. 588 ; U. S.

nature of municipal legislation or to punish v. Reese, 92 U. S. 214, 23 L. ed. 563; Minor
crime not committed against any law of the v. Happersett, 21 Wall. (U. S.) 162, 22 L. ed.

United States. The Civil Rights Cases, 109 627.

U. S. 13, 3 S. Ct. 18, 27 L. ed. 835; U. S. v. Many of the state constitutions prescribed

Cruikshank, 92 U. S. 542, 23 L. ed. 588. See qualifications for voters prior to the adop-
alao, generally. Civil Rights, 7 Cyc. 161. tion of the federal constitution and were re-

A statute against embezzlement by officers garded by the framers of the federal constitu-

of banking institutions, whether incorporated tion as being consistent with a republican

or not, does not discriminate under the oper- form of government. Stone v. Smith, 159

ation of the fourteenth amendment to the Mass. 413, 34 N. E. 521.

federal constitution, in not applying to the 12. Padelford v. Savannah, 14 Ga. 438.

officers of other unincorporated institutions. 13. U. S. v. Cruikshank, 92 U. S. 542, 23

Com. V. Porter, 24 Ky. L. Rep. 364, 68 S. W. L. ed. 588, holding that the right of citizens

621. to peaceably assemble and petition congress

A statute requiring a greater license-fee for any grievances within the jurisdiction of

from persons not residing within certain coun- the federal authorities is a right belonging to

ties does not discriminate under such amend- national citizenship, and such a right is under

ment, the amendment not being self-executing. the protection of the United States.

Kothermel v. Meyerle, 136 Pa. St. 250, 20 14. Alabama.— In re Dorsey, 7 Port.

Atl. 583, 9 L. R. A. 366. (Ala.) 293.

[IV, E, 1. d, (I)]
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tion is the supreme written will of the people of the state, who have adopted it

as a fratpework or basis of their government, subject only to the limitations to

be found in the federal constitution.^' A state constitution generally defines to a
certainty what powers are to be exercised by each branch of the government,
what powers are delegated to tlie legislative department, and what powers are

reserved to the people,^" or not to be exercised. But however definite the pow-
ers to be exercised under a state constitution may be pointed out, the legislative

powers of the states are very general and very indefinite, notwithstanding; and
the generally accepted doctrine is that they may pass any acts that are not
•expressly, or by necessary implication, inhibited by their own constitutions or by
the federal constitution."

b. Validity of Statutory Provisions— (i) Constitutionality in General.
It is a settled principle that a statute that is repugnant to the constitution to which

Arkansas.— State v. Sorrells, 15 Ark. 664

;

State V. Ashley, 1 Ark. 513.

California.— Beals v. Amador County, 35
Cal. 624 ; Eco p. McCarthy, 29 Cal. 395 ; Bour-
land V. Hildreth, 26 Cal. 161; Eoc p. Yale, 24
Oil. 241, 85 Am. Dec. 62; People v. Coleman,
4 Cal. 46, 60 Am. Dec. 581.

Colorado.— Jordan v. People, 19 Colo. 417,
36 Pae. 218; People v. Richmond, 16 Colo.

274, 26 Pac. 929; People v. Osborne, 7 Colo.

605, 4 Pac. 1074; People v. Wright, 6 Colo.
S2.

Connecticut.— Booth v. Woodbury, 32 Conn.
118; Lowrey v. Gridley, 30 Conn. 450; Pratt
ii. Allen, 13 Conn. 119.

Florida.— Cotten v. Leon County, 6 Fla.

610.

Illinois.— Hawthorn v. People, 109 111. 302,
50 Am. Rep. 610; Winch v. Tobin, 107 111.

212; Munn v. People, 69 111. 80; People v.

Eaynolds, 10 111. 1; People v. Marshall, 6

111. 672.

Indiana.— Hovey v. State, 119 Ind. 395, 21
N. E. 21; Lafayette, etc., R. Co. v. Griger,

34 Tnd. 185.

Iowa.— Purczell v. Smidt, 21 Iowa 540;
McMillen v. Lee County Judge, 6 Iowa 391.

Kentucky.—^Griswold v. Hepburn, 2 Duv.
<Ky.) 20.

Louisiana.— Hughes v. Murdock, 45 La.

Ann. 935, 13 So. 182; Bozant v. Campbell. 9

Rob. (La.) 411 ; Le Breton v. Morgan, 4 Mart.

N. S. (La.) 138.

Maine.— Winchester v. Corinna, 55 Me. 9.

Michigan.— Atty.-Gen. v. Preston, 56 Mich.

177, 22 N. W. 261.

Nebraska.— State v. Moores, 55 Nebr. 480,

76 Jv". W. 175, 41 L. R. A. 624.

New Hampshire.— Concord R. Co. v.

Greely, 17 N. H. 47.

New York.— People v. Flagg, 16 N. T. 401

;

Chenango Bank v. Brown, 26 N. Y. 467 ; Peo-

ple V. Draper, 15 N. Y. 532.

Pennsylvania.— Lewis' Appeal; 67 Pa. St.

153; Page v. Allen, 58 Pa. St. 338, 98 Am.
Deo. 272; Philadelphia i;. Field, 58 Pa. St.

320; Com. V. Hartman, 17 Pa. St. 118; In re

Clinton St., 2 Brewst. (Pa.) 599.

South Carolina.— Ew p. Lynch, 16 S. C. 32.

Tennessee.— Stratton v. Morris, 89 Tenn.

497, 15 S. W. 87, 12 L. R. A. 70; Demoville

V. Davidson County, 87 Tenn. 214, 10 S. W.
353; Davis v. State, 3 Lea (Tenn.) 376.

Teasas.— Holley v. State, 14 Tex. App. 505

;

Logan V. State, 5 Tex. App. 306; Ex p.
Mabry, 5 Tex. App. 93.

Vermont.—^ Thorpe v. Rutland, etc., R. Co.,

27 Vt. 140, 62 Am. Deo. 625.

Virginia.— Com. v. Drewry, 15 Gratt.
(Va.) 1.

West Virginia.— Bridges v. Shallcross, 6
W. Va. 562.

Wisconsin.— Bushnell i'. Beloit, 10 Wis.
195.

See 10 Cent. Dig. tit. " Constitutional
Law," § 30.

15. Taylor v. Governor, 1 Ark. 21.

16. Risen v. Farr, 24 Ark. 161, 87 Am.
Dec. 52.

17. Alabama.— Fox v. McDonald, 101 Ala.

51, 13 So. 416, 46 Am. St. Rep. 98, 21 L. R. A.
529.

California.— People v. Freeman, 80 Cal.

233, 22 Pac. 173, 13 Am. St. Rep. 122, 125
and note; Ferris v. Coover, 11 Cal. 175.

Delaware.— State v. Allmond, 2 Houst.
(Del.) 612.

Illinois.— Yield v. People, 3 111. 79.

Massachusetts.— Com. v. Plaisted, 148
Mass. 375, 19 N. E. 224, 12 Am. St. Rep.
566, 2 L. R. A. 142; Adams v. Howe, 14 Mass.
340, 345, 7 Am. Dec. 216.

Missouri.— Drehman v. Stifel, 41 Mo. 184,

97 Am. Dee. 268.

New York.— People v. Draper, 15 N. Y.
532; Rathbone v. Wirth, 6 N. Y. App. Div.

277, 40 N. Y. Suppl. 535, 74 N. Y. St. 9«2;
People V. Learned, 5 Hun (N. Y.) 626; Peo-
ple V. Lawrence, 54 Barb. (N. Y.) 589; De
Camp V. Bveland, 19 Barb. (N. Y.) 81; Bar-
ker V. People, 20 Johns. (N. Y.) 457.

Pennsylvania.— Erie, etc., R. Co. v. Oasey,
26 Pa. St. 287 ; Shapeless v. Philadelphia, 21
Pa. St. 147, 59 Am. Dec. 759.

South Carolina.— State v. County Treas-
urer, 4 S. C. 520.

See 10 Cent. Dig. tit. " Constitutional
Law," S 30.

Contra.— Indiana.— State v. Denny, 118
Ind. 449, 21 N. E. 274, 4 L. R. A. 65.

Kansas.— Leavenworth County l'. Miller, 7
Kan. 479, 12 Am. Rep. 425.

[IV, E, 2, b, (I)]
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the law-making power enacting it is subject cannot become a law." And by the
"weight of authority, statutes passed by the state legislatures, and free from objec-

tions on constitutional grounds, must be enforced,^' for the power of a state ta
enact laws within its constitutional limits is supreme.^ The only test of the
validity' of an act regularly passed by a state legislature is whether or not it vio-

lates the state or federal constitutions in express terms or by clear implication.^'

Courts are never at liberty to question the wisdom or policy of an act of the leg-

islature,^^ their duty being to enforce such acts as are passed to the extent to whick
they are found to be constitutional and no further.^ There are cases, however,
which hold to the contrary.^

(ii) Limits op Legislative Powms. In the absence of constitutional restric-

tions, the limits of the powers of the state legislatures to enact laws are not weli

defined.^ Subject only to prescribed constitutional restraints, the state legisla-

tures have been compared to the British parliament,^ whose " power and juris-

diction," according to Sir Edward Coke, "is transcendent and absolute."^
"While such a comparison is too radical for American institutions, in which
unlimited powers are unknown,^ it is impossible to reconcile all of the decisions

Vehrasha.— State v. MooreSj 55 Nebr. 480,
76 N. W. 175, 41 L. R. A. 624.

North Carolina.— People v. McGowan, 68
N. C. 520; People v. Johnson, 68 N. C. 471;
People V. McKee, 68 N. C. 429.

Ohio.— Cincinnati, etc., R. Co. v. Clinton
County, 1 Ohio St. 77.

18. Marbury v. Madison, 1 Cranch (U. S.)

137, 2 L. ed. 60.

19. Where an act is plain and unambigu-
ous, and free from objections on constitu-

tional grounds, the courts are bound to en-

force it, irrespective of how unjust or oppres-

sive it may be in the penalties it pronounces.

Avery v. Pima County, (Ariz. 1900) 60 Pac.

702. See also Flint River Steamboat Co. v.

Poster, 5 Ga. 194, 48 Am. Dec. 248; Mer-

chants' Union Barb-Wire Co. v. Brown, 64

Iowa 275, 20 N. W. 434; Leonard v. Wise-

man, 31 Md. 201.

20. The powers of the legislature, beyond

the limits imposed by the federal and state

constitutions, are unlimited. Sheppard r.

Bowling, 127 Ala. 1, 23 So. 791, 85 Am. St.

Rep. 68, holding that a, statute authorizing

the subdivisions of the state government to

engage in the sale of liquor was constitu-

tional.

21. Purnell v. Mann, 105 Ky. 87, 20 Ky.

r. Rep. 1146, 48 S. W. 407, 20 Ky. L. Rep.

1396, 49 S. W. 346, 21 Ky. L. Rep. 1129, 50

S. W. 264, all doubts being resolved in favor

of its validity.

An act, to be unconstitutional, must be

prohibited by the constitution in terms or by
necessary implication. Com. v. Moir, 199 Pa.

St. 534, 49 Atl. 351, 53 L. R. A. 837.

22. In re Senate Bill, 12 Colo. 188, 21 Pac.

481.

Although a statute is unreasonable it will

not be held void, unless some of its provisions

are in conflict with the constitution. State

V. Bolden, 107 La. 116, 31 So. 393.

A statute making void all contracts con-

taining an agreement to restrict free com-
petition in the production or sale of any
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commodity produced by agriculture is consti-

tutional. Bingham v. Brands, 119 Mich. 255,

77 N. W. 940.

23. Where there is a conflict between an
act of the legislature and the constitution,

the statute must yield to the extent of tht
repugnancy, but no further. Scott v. Flow-
ers, 61 Nebr. 620, 85 N. W. 857.

24. See infra, note 25 et seq.

25. Fletcher v. Peck, 6 Cranch (U. S.) 87,

3 L. ed. 162, holding that a state cannot pro-

nounce its own deed invalid.

26. Thorpe v. Rutland, etc., Co., 27 Vt.

140, 62 Am. Dec. 625.

27. 4 Inst. 36. See also 1 BI. Comm. 161.

28. Campbell's Case, 2 Bland (Md.) 209,

20 Am. Dec. 360; Cleveland Citizens' Sav.,

etc., Assoc. V. Topeka, 20 Wall. (U. S.) 655,

22 L. ed. 455. See also Cooley Const. Lim.
(6th ed.) 102.
" With those judges, who assert the omnip-

otence of the legislature, in all cases, where
the constitution has not interposed an ex-

plicit restraint, I cannot agree. Should there

exist what I know is not only an incredible

supposition, but a most remote improbabil-

ity, a case of the direct infraction of vested

rights, too palpable to be questioned, and too

unjust to admit of vindication, I could not

avoid considering it as a violation of the so-

cial compact, and within the control of the
judiciary." Per Hosmer. C. J., in Goshen v.

Stonington, 4 Conn. 209, 225, 10 Am. Dee.
121. See also opinions of Story, J., in Wil-
kinson V Leland, 2 Pet. (U. S.) 627, 7 L. ed.

542, and of Chase, J., in Calder v. Bull, 3
Dall. (U. S.) 386, 1 L. ed. 648. But see th&
opinion of Iredell, J., in Calder v. Bull, 3
Dall. (U. S.) 386, 1 L. ed. 648.

Most of the decisions which deal with these
questions are to be found in cases in which
the constitutionality of statutes deemed to be
in contravention of natural justice or natural
right (see infra, IV, E, 2, b, (ill) ) or in con-

travention of the spirit of the constitution
have been drawn in question (see infra, IV>
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of the courts upoa the subject of the hmits of the legislative powers of the states.

in the absence of written constitutional restrictions defining such limits; and
equally difficult is it to find a decision attempting to deal with this subject that

has received the approval of an undivided court, or one that is not otherwise
weakened by being directly opposed by preceding or succeeding decisions within,

the same jurisdiction ; and if it could be said that the decisions were in harmony
where the same question has been passed upon by the courts in parallel cases, the.

conflict in cases where the same principle has been involved in other cases would
still be irreconcilable.

(m) Statutes Oonteavening Natural Justice and Common Right. It

may be stated as a general principle that statutes will not be held unconstitu-

tional merely because they are unjust and repugnant to the general principles of
justice, liberty, or rights not expressed in constitutional provisions. The con-

trary has been held in some cases,^ and very strong dicta to the same effect are

to be found in other cases where the acts in question were either sustained '' or

E, 2, b, (iv) ) . Some of the legislation of this

character has involved the personal and prop-
erty rights as between individuals, but the
most of it has been in relation to statutes

which have been held to infringe upon the
right of local self-government by authorizing
municipal taxation, for municipal, local, and
other purposes, without municipal consent, or

by authorizing state control of municipal af-

fairs by establishiiig local boards, vested with
authority to control municipal affairs, and
by prescribing conditions and qualifications

for the selection of local oiRcers tending to

give a preference to any one class (see infra,

IV, E, 2, b, (VI)).

29. Alabama.— Sheppard v. Dowling, 127

Ala. 1, 28 So. 791, 85 Am. St. Rep. 68; Dor-
man V. State, 34 Ala. 216.

Arizona.— Avery v. Vima County, (Ariz.

1900) 60 Pac. 702.

Georgia.— Macon, etc., &. Co. v. Little, 45

Ga. 370; Powers v. Dougherty County In-

ferior Court, 23 Ga. 65; Flint River Steam-
boat Co. V. Foster, 5 Ga. 194, 48 Am. Dec.

248.

Indiana.— State v. Gerhardt, 145 Ind. 439,

44 N. E. 469, 33 L. R. A. 313; Praigg v. West-
ern Paving, etc., Co., 143 Ind. 358, 42 N. E.

750.

Loui'Siana.— State v. Bolden, 107 La. 116,

31 So. 393; State i: Hufty, 11 La. Ann. 303.

Massachusetts.—Com. v. Plaisted, 148 Mass.

375, 19 N. E. 224, 12 Am. St. Rep. 566, 2

L. R. A. 142; Adams v. Howe, 14 Mass. 340,

7 Am. Dec. 216.

Michigan.— Reithmiller v. People, 44 Mich.

280, 6 N. W. 667; People v. Gallagher, 4

Mich. 244.

Missouri.— Ew p. Roberts, 166 Mo. 207, 65

S. W. 726 ; Hamilton v. St. Louis County Ct.,

15 Mo. 3.

Nelraska.— Scott r. Flowers, 61 Nebr. 620,

85 N. W. 857. Compare State v. Moores, 55

Nebr. 480, 76 N. W. 175, 41 L. R. A. 624.

Ohio.— Walker v. Cincinnati, 21 Ohio St.

14, 8 Am. Rep. 24.

Pennsylvania.— Com. r. Moir, 199 Pa. St.

634, 49 Atl. 351, 85 Am. St. Rep. 801, 53

L. R. A. 837; Erie, etc., R. Co. v. Casey, 26

Pa. St. 287; Moers v. Reading, 21 Pa. St.

188; Sharpless v. Philadelphia, 21 Pa. St..

147, 59 Am. Dec. 759; Com. v. Hartman, 17

Pa. St. 118; Com. v. iMcCloskey, 2 Rawl&
(Fa.) 369.

United States.— Calder v. Bull, 3 DalL
(U. S.) 386, 1 L. ed. 648; Forsythe v. Ham-
mond, 68 Fed. 774; Minge v. Gilmour, Brunn.^

Col. Cas. (U. S.) 383, l'/ Fed. Cas. No. 9,631,
1 Car. L. Repos. 34.

See 10 Cent. Dig. tit. " Constitutional
Law," § 37.

30. Connecticut.— Camp v. Rogers, 44
Conn. 291. But compare Linsley v. Hubbard,
44 Conn. 109, 26 Am. Rep. 431; White v.

Stamford, 37 Conn. 578; Booth v. Woodbury,
32 Conn. 118.

Maryland.— State University v. Williams,
9 Gill & J. (Md.) 365, 31 Am. Dec. 72.

New York.—- Bradshaw v. Rodgers, 2<y

Johns. (N. y.) 103.

Pennsylvania.— Godcharles v. Wigeman,
113 Pa. St. 431, 6 Atl. 354.
South Carolina.— Bowman v. Middleton, 1

Bay (S. C.) 252; Ham V. McClaws, 1 Bay
(S. C.) 93, holding that statutes violating
the plain principles of common right and
reason were void. In Bowman v. Middleton,
1 Bay (S. C.) 252, the statute complained of
divested a person of his freehold, and was.
held void " as it was against common right,
as well as against magna charta." In Ham
V. McClaws, 1 Bay (S. C.) 93, 98, the court
say: "It is clear, that statutes passed
against the plain and obvious principles of
common right, and common reason, are ab-
solutely null and void, as far as they are
calculated to operate against those prin-
ciples."

West Virginia.— State v. Fire Creek Coal,
etc., Co., 33 W. Va. 188, 10 S. E. 288,
25 Am. St. Rep. 891, 6 L. R. A. 359.

United States.— Wilkinson v. Leland, 2
Pet. (U. S.) 627, 7 L. ed. 542; Terrett v.

Taylor, 9 Cranch (U. S.) 43, 3 L. ed.
650.

31. " That government can scarcely be
deemed to be free where the rights of prop-
erty are left solely dependent upon the will

[IV, E. 2. b, {m))
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held to be repugnant to express constitutional provisions and void ;

^ and even
the English decisions are not free from similar expressions of opinion,^ although
the absolute authority of parliament was never questioned by the English judges.^

(iv) Statutes Gontratmninq Spirit of Constitution: The validity of

statutes deemed to be in violation of the spirit supposed to pervade all constitu-

tions has been considered at much length by the courts in a variety of cases ; but
an examination of the authorities upon this subject leads to the conclusion that

the principle involved is more properly a question of construction of some neces-

sarily implied constitutional restriction, resulting more from express constitutional

provisions than otherwise.'^ The generally accepted rule is that courts will not
declare a statute void merely because in their opinion it is opposed to the spirit

supposed to pervade the constitution.'^ The authorities are not in harmony upon
this question ; but in nearly all of the cases where statutes have been held to be
prohibited by the spirit of the constitution, or nature and structure of the govern- •

ment, the acts in question have also been held to be in violation of some express

or implied constitutional restriction.^

(v) Statutes Against Public Policy and Morals. Nor will courts

of a legislative body without any restraint.

The fundamental maxims of a, free govern-

ment seem to require that the rights of per-

sonal liberty and private property should be

held sacred. At least no court of justice in

this country would be warranted in assum-

ing that the power to violate and disregard

them— a power so repugnant to the common
principles of justice and civil liberty—
lurked under any general grant of legislative

authority, or ought to be implied from any
g;eneral expressions of the will of the people.

The people ought not to be presumed to part

with rights so vital to their security and
well-being, without very strong and direct

«xpi'essions of such an intention." Per Story,

J., in Wilkinson v. Leland, 2 Pet. (U. S.)

627, 657, 7 L. ed. 542.
" There are certain vital principles in our

free Republican governments, which will de-

termine and over-rule an apparent and
flagrant abuse of legislative power; as to au-

thorize manifest injustice by positive law; or

to take away that security for personal lib-

erty, or private property, for the protection

whereof the government was established."

Per Chase, J., in Calder v. Bull, 3 Dall.

(U. S.) 386, 388, 1 L. ed. 648.

32. " We have no knowledge of any au-

thority or principle which could support the

doctrine that a legislative grant is revocable

in its own nature, and held only durante bene

placito." Per Storj', J., in Terrett v. Taylor,

9 Cranoh (U. S.) 43, 50, 3 L. ed. 650, hold-

ing an act of the legislature of Virginia di-

vesting a, church of property acquired by it

prior to the Revolution unconditional and
void. See also Baltimore v. State, 15 Md.
376, 74 All. Dc3. 572; State University v.

Williams, 9 Sill & J. (Md.) 365, 31 Am. Dec.

72.

33. Where an act of parliament is against

common right or reason, or repugnant, or im-

possible to be performed, the common law

ehall adjudge it to be void. Bonham's Case,

8 Coke 114o. Referring to this case, Lord
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Holt said that " the observation of Lord
Coke was not extravagant, but was a very
reasonable and proper saying." London v.

Wood, 12 Mod. 669.

34. 1 Bl. Comm. 160; 4 Coke Inst. 36.

Leading case.— Calder v. Bull, 3 Dall.

(U. S.) 386, 1 L. ed. 648, is the ruling case

on this subject, in which it was held that if

congress or a state legislature pass a law,

(vithin the general scope of their constitu-

tional power, the courts cannot pronounce it

void merely because, in their judgment, it is

contrary to the principles ot natural justice

;

and the great weight of authority favors the
rule as laid down in this case. Cooley Const.

Lim. (6th ed.) 197.

35. See supra, IV, C, 8.

State legislatures are subject to implied

restrictions, and therefore an act of the legis-

lature may be declared void although not

expressly prohibited by the constitution. Lex-

ington V. Thompson, 24 Ky. L. Rep. 384, 68

S. W. 477, 57 L. E. A. 775.

36. California.— In re Madera Irr. Dist.,

92 Cal. 296, 28 Pac. 272, 27 Am. St. Rep. 106,

14 L. R. A. 755; Cohen v. Wright, 22 Cal.

293.

Colorado.— People v. Richmond, 16 Colo.

274, 26 Pac. 929; People v. Rucker, 5 Colo.

455.

Indiana.— Logansport v. Seybold, 59 Ind.

225; Horning v. Wendell, 57 Ind. 171.

Sew York.— Benson v. Albany, 24 Barb.

(M. Y.) 248.

Ohio.— Walker v. Cincinnati, 21 Ohio St.

14, 8 Am. Rep. 24; State v. Cincinnati, 19

Ohio 178.

Tennessee.— State v. Staten, 6 Coldw.

(Tenn.) 233.

United States.— Reeves v. Corning, 51 Fed.

774.

See 10 Cent. Dig. tit. " Constitutional

Law," § 38.

37. Where the constitution contained no
provision prohibiting the taking of private

property for public use without just com-
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declare statutes void on the ground that they are against sound public policy and
morals and liable to lead to corruption and oppression.^

(vi) Statutes Infbinoing upon Eight of Local Self-government.
The objections to such statutes are that tliey deprive the inhabitants of miinicipal

corporations of the right of local self-government, and that the enactment of

such legislation is beyond the powers of the legislature, in the absence of express
constitutional provisions autliorizing it. In many well-considered cases upon this

subject the doctrine of an implied constitutional guaranty of the right of local

self-government, derived from the principles of the common law and the English
constitution, has been maintained ; and in states where this doctrine prevails a

statute that is deemed to infringe upon the right of local self-government by
interfering with the administration of municipal alfairs by the local autliorities

will be held invalid, even though it violates no express constitutional provision,

while in states where this doctrine is not recognized, statutes designed to control

the administration of municipal affairs by the state authorities will be sustained,

unless it can be shown that by express or necessary implication they violate some
constitutional provision. By tlie weight of authority such statutes are valid, and
the reasoning on which they have been sustained is that the state legislatures are

proprietary governments, possessing plenary powers, subject only to express con-
stitutional restrictions, and therefore vested with inherent power to pass any
legislation not inhibited by the letter of the constitutions to which they are

subject ; while on the other hand the principle on which such statutes have been
held invalid is that the state legislatures, like congress, derive their powers from
the people, subject to the constitutional restrictions prescribed in the federal and
state constitutions ; and therefore are not vested with inherent power to legislate,

except so far as they are authorized by the constitutions to which they are sub-

ject ; and the right of local self-government, being secured to the people by the

several English bills of rights, the customs and general policy of English and
American institutions, and antedating the adoption of tlie constitutions them-
selves, is necessarily inherent in the people, and, without their consent, expressed

in constitutional provisions that they have framed and adopted, cannot be taken

away by legislative authority.

in Alabama any act of the legislature is regarded as constitutional unless it

violates some express provision of the state or federal constitutions, and political

rights of municipal corporations do not vest as against the state.''

pensation, it was held that such prohi- or state constitutions. Neal v. Todd, 28 Ga.
bition was implied from the nature and 334.

structure of our system of government, if An act organizing a police district out of
not prohibited by necessary implication in several counties, to be governed by police

provisions of the bill of rights. Ex p. Mar- commissioners to be appointed by the gov-

tin, 13 Ark. 198, 58 Am. Dec. 321. The legis- crnor, with the consent of the senate, was
jature has full power, except where expressly held not to be a violation of the spirit of the

restrained, and a statute will not be declared constitution. People v. Draper, 15 N. Y. 532
void because it appears to the court that it [affirming 25 Barb. (N. Y.) 344]. But see

violtites certain parts of the constitution. Rathbone v. Wirth, 150 N. Y. 459, 45 N. E.
People V. New York Cent. K. Co., 34 Barb. 15, 34 L. R. A. 408; People v. Albertson, 55
(N. Y.) 123. N. Y. 50.

An act allowing attorney's fee in addition The oppressive execution of a statute, so as
to certain claims against railroad companies to violate the spirit of the constitution, does
for stock killed, if such claims were not paid not render such statute unconstitutional,

within a prescribed time, was held not to ba People v. City Prison, 81 Hun (N. Y.) 434,
in violation of the principles of republican 30 N. Y. Suppl. 1095, 63 N. Y. St. 283.

government. Gulf, etc., R. Co. v. Ellis, (Tex. 38. Lommen v. Minneapolis Gaslight Co.,

1892) 18 S. W. 723, 17 L. R. A. 286, 87 Tex. 65 Minn. 196, 68 N. W. 53, 60 Am. St. Rep.
19, 26 S. W. 985. 450, 33 L. R. A. 437 ; State v. Clarke, 54 Mo.
An act allowing a loser of money at gaming 17, 14 Am. Rep. 471; Erie, etc., R. Co. v.— or any person in his behalf if loser refuse Casey, 26 Pa. St. 287.

to sue— to recover such money was held not 39. An act establishing a board of police

to be contrary to the principles of the federal commissioners for a city and vesting the

[IV, E. 2, b. (VI)]
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In Arkansas municipal corporations are regarded as agents of the state gov-

ernment, and subject to legislative control so far as the municipal oihcers are
concerned.'"'

In California municipal corporations are regarded as subdivisions of the state

government, and subject to legislative control so far as the exercise of political

power is concerned.^' The legislature may elect officers of state institutions,

readjust municipal indebtedness so as to impose greater burdens,** and enforce
payment of equitable claims against municipal corporations;^ but its authority

to validate illegal assessments lor municipal purposes has been denied.**

In Colorado the right of local self-government is in all respects subordinate to

the power of the legislature.*'

In Connecticut the doctrine of local self-government, except as guaranteed in

express constitutional provisions, is not recognized. The legislature may impose
assessments against municipal corporations for local improvements not within
their limits.**

In Florida the legislature exercises plenary powers over all public highways,,

including both streets in cities and county roads, and may authorize apportion-

ment between municipal corporations of moneys raised by special tax levied by
counties for the i-epair of public thoroughfares.*'

county judge of probate with power to ap-
point such commissioners to office was held
constitutional. Fox v. McDonald, 101 Ala.
51, 13 So. 416, 46 Am. St. Rep. 98, 21 L. R. A.
529. See also Moulton v. Reid, 54 Ala. 320,
holding that municipal corporations are
agencies of the state government, and that
the legislature may provide for the selection

of municipal officers, either by election or by
appointment, or in any other mode at its dis-

cretion.

40. State v. Jennings, 27 Ark. 419.

41. The legislature may divide municipal
corporations, and readjust indebtedness so as

to impose a greater rate of taxation than tax-

payers were liable for prior to the division.

Johnson v. San Diego, 109 Cal. 468, 42 Pae.
249, 30 L. R. A. 178.

Municipal corporations are subdivisions of

the state government, created by the state
for public purposes, and the power to create

and control them is in the legislature. Payne
17. Treadwell, 16 Cal. 221. But see the opin-

ion of McKinstry, J., in People v. Lynch, 51
Cal. 15, 21 Am. Rep. 677.

The legislature has power to validate in-

valid conveyances of real estate by municipal
corporations. Gordon v. San Diego, 101 Cal.

522, 36 Pac. 18, 40 Am. St. Rep. 73.

42. Election of trustees of a state library

by the legislature is constitutional. People
e. Freeman, 80 Cal. 233, 22 Pac. 173, 13

Am. St. Rep. 122, 125 and note.

43. Creighton v. San Francisco, 42 Cal.

446; Sinton v. Ashbury, 41 Cal. 525; People

V. Burr, 13 Cal. 343.

44. Where a lot of land was omitted in an
assessment for local improvements, and an
act was passed validating tne assessment, it

was held that the whole assessment was un-

constitutional and void and that the legisla-

ture had no power to validate it. People v.

Lynch, 51 Cal. 15, 21 Am. Rep. 677.

45. An act establishing a board of public
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works, the members thereof to be appointed
by the governor, with the advice and consent
of the senate, and vested with power to make
municipal improvements, to pay out munic-
ipal funds, and adjust municipal obligations

was held constitutional, the right of local

self-government being a matter of policy
rather than of constitutional construction.

In re Senate Bill, 12 Colo. 188, 21 Pac.
481.

46. The legislature may require a town to
contribute a part of the expense in maintain-
ing a highway outside of the town limits, by
which the town is benefited; and representa-
tion of such town in the legislature imposing
the contribution, and assessed by commis-
sioners not appointed by the town, is a suffi-

cient answer to the objection that the town
is assessed by such commissioners without
representation. State v. Williams, 68 Conn.
131, 35 Atl. 24, 421, 48 L. R. A. 465.

The right of municipal corporations to
regulate their finances, independent of the
legislature, is not recognized as a right de-

rived from the common law. State v. Wil-
liams, 68 Conn. 131, 35 Atl. 24, 421, 48
L. R. A. 465.

An act legalizing and rendering obligatory
upon a city a prior unauthorized subscription

by it of railroad stock, with a provision for
its ratification by the electors of such city,

the act to take effect upon such ratification,

was held to be valid. Bridgeport v. Housa-
tonic R. Co., 15 Conn. 475.

The legislature, when in its opinion inter-

secting lines of railways within city limits

are dangerous, may compel such railways and
the city to remove the danger by purchasing^

the right of way and to change the grade,

and may apportion the expense vhereof among
them or impose it upon any of them. Wood-
ruff V. Catlin, 54 Conn. 277, 6 Atl. 849.

47. But it cannot authorize municipal tax-
ation for other than public purposes. Duval
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In Georgia municipal corporations are subdivisions of tlie state government
and hold all property acquired by them for public use as a public trust, and they
may be divested of it by the legislature.^

In Illinois municipal corporations are regarded as agencies of the state gov-
ernment, subject to legislative control. The legislature may abridge or extend
their powers or impose additional burdens by general laws.^* But statutes impos-
ing municipal indebtedness for local improvements, without the consent of the

taxpayers, have been held void.^"

In Indiana municipal corporations are wholly subject to legislative control in

their property rights, but the right of local self-government has been held to be
inherent in them and not to be impaired by legislative action in establishing local

boards to control municipal affairs.^'

In Iowa municipal corporations hold property used for public purposes as a

€ounty Com'rs v. Jacksonville, 36 Fla. 196,
18 So. 339, 29 L. R. A. 416.

The legislature may authorize the construc-
tion of street railways in city streets with-
out the consent of the municipal authorities.

State V. Jacksonville St. R. Co., 29 Fla. 590,
10 So. 590.

48. Where a city had built a county jail

and was afterward vested by statute with the
entire government thereof, a subsequent stat-

ute repealing the former and vesting the jail

in the county court and sheriff was held to
'be valid. State v. Savannah, R. M. Charlt.

(Ga.) 250.

An act validating a void subscription of

Tailroad stock by a municipal corporation
was held to be constitutional. Bass v. Co-
lumbus, 30 Ga. 845.

An act authorizing the construction of a
street railway through streets and squares
t)f a city without its consent or compensation
was held to be valid. Savannah, etc., R. Co.

V. Savannah, 45 Ga. 602.

49. Jones v. Lake View, 151 111. 663, 38

N. E. 688.

The legislature may compel municipal cor-

:porations to support their paupers as an ex-

ercise of police power. Fox v. Kendall, 97
111. 72. And it may take from them powers
granted in their charters to license the sale

of spirituous liquors, although the proceeds

received therefrom are used for the support
of such paupers. Gutzweller v. People, 14

HI. 142.

The legislature may transfer the control of

city streets to park commissioners to be eon-

trolled by them for driving purposes. People

i;. Walsh, 96 111. 232, 36 Am. Rep. 135.

Regulating sale of liquor.— An act provid-

ing for the repeal or continuing in force of

municipal ordinances regulating the sale of

spirituous liquors, after the annexation of a

city enacting such ordinances, to another was
held to be valid in Swift v. Klein, 163 111.

269, 45 N. E. 219.

50. Gaddis v. Richland County, 92 111.

119; Cairo, etc., R. Co. v. Sparta, 77 111. 505;

Marshall v. Silliman, 61 111. 218; Wider v.

East St. Louis, 55 111. 133 ; People v. Chicago,

51 111. 17, 2 Am. Rep. 278.

An act authorizing municipal officers to

levy assessments not incidental to their of-
fices and validating a void proceeding to levy

a municipal tax was held to be void in Mar-
shall V. Silliman, 61 111. 218.

51. Municipal corporations have no vested
rights as against the state as far as property
rights are concerned. This has been main-
tained in a long line of uniform decisions.

State V. Kolsem, 130 Ind. 434, 29 N. E. 595,
14 L. R. A. 566; Coffin v. State, 7 Ind. 157;
State Bank v. Madison, 3 Ind. 43; Sloan v.

State, 8 Blackf. (Ind.) 361. But with re-

spect to the political rights that they may
possess as against the state, different con-
clusions have been reached. It has been held,
by a divided court, (1) that the right of
local self-government antedated the adoption
of the constitution, (2) that it was an in-

herent right vested in the inhabitants of
municipal corporations prior to their incor-
poration, (3) that the legislature was power-
less to take it away, (4) and that statutes
organizing boards vested with power to con-

trol the police and fire departments of cities

and towns were unconstitutional and void.
State V. Denny, 118 Ind. 449, 21 N. E. 274,
4 L. R. A. 65; Evansville v. State, 118 Ind.
426, 21 N. E. 267, 4 L. R. A. 93. But an
election by the legislature of officers of an
institution created by statute was sustained.

Hovey v. State, 119 Ind. 395, 21 N. E. 21.

And in State v. Kolsem, 130 Ind. 434, 29
N. E. 595, 14 L. R. A. 566, a statute provid-
ing for the appointment of local police com-
missioners by state officers was held " not an
invasion of the right of local self-govern-

ment," and valid, the court saying that the
act was " simply the exercise of the power
to provide for the selection of peace officers of

the State."

An act directing that fines collected by a
city for violations of a city ordinance be
used for the support of friendless women
within its limits was held to be valid. In-

dianapolis V. Indianapolis Home for Friend-
less Women, 50 Ind. 215.

An act incorporating a city and giving it

the exclusive right to license the sale of
spirituous liquors confers no rights that can-
not be divested by subsequent legislation.

Sloan V. State, 8 Blackf. (Ind.) 361.
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public trust, and subject to legislative control, but private property acquired by
them will be protected.^

In Kansas the authority of the legislature to establish local boards to control

municipal affairs has been sustained ; ^ but its inherent authority has been denied,
the court holding that the people, in their primary capacity', possessed all political

power of the state, and that they could delegate a particular part of it to thf>

legislature to exercise, or exercise it themselves.**

In Kentucky it has been held that the legislature cannot interfere with thf^

right of local self-government by fixing the compensation of municipal employees^
and that the legislature is subject to implied restrictions which it cannot violate.^

In Louisiana the legislature may control municipal police affairs by the estab-

lishment of local boards, vested with full powers.^
In Maine the legislature cannot authorize municipal taxation for other thaa

public purposes,*' nor can it exonerate one municipal corporation from its obliga-

tions with another.**

52. An act authorizing the construction of
a railroad through city streets, the fee to
which was in the city, and without its con-
sent or compensation to it, was held to be
valid (Clinton v. Cedar Rapids, etc., E,. Co.,

24 Iowa 4.55 ) , but this case recognizes the
right of municipal corporations to acquire
private property, of which they cannot be
divested without compensation. See Mosher
V. Independent School Dist., 44 Iowa 122
(denying the power of the legislature to pass
an act jequiring the payment of a void munic-
ipal obligation) ; Dubuque v. Illinois Cent.

K. Co., 39 Iowa 56 (holding that the legis-

lature has no power to release municipal
assessments of taxes against railroads, and
that such assessments were contracts within
the protection of the constitution, and
vested property not to be taken without
consent )

.

The legislature may extend the limits of

municipal corporations without the consent
of the inhabitants affected by the change.

Morford v. Unger, 8 Iowa 82.

53. A statute authorizing the appointment
of a local board of police commissioners by
the state authorities to manage the police

affairs of a city was held to be within the

powers of the legislature and constitutional.

State V. Hunter, 38 Kan. 578, 17 Pac. 177.

54. Leavenworth County Com'rs v. Mil-

ler, 7 Kan. 479, 12 Am. Rep. 425.

55. An act establishing a board of police

commissioners for the city of Louisville, to

be elected by the people, was held to be valid.

Police Com'rs f. Louisville, 3 Bush (Ky.)

597. But in a recent case an act fixing the

compensation of the officers and members of a

city fire department was held to be in viola-

tion of the right of local self-government and

void. It was also held that state legislatures

are subject to " implied restrictions," and

therefore an act of the legislature may be

declared void although not expressly pro-

hibited by the constitution. Lexington v.

Thompson, 24 Ky. L. Rep. 384, 68 S. W. 477

;

McDonald v. Louisville, 24 Ky. L. Rep. 271,

68 S. W. 413. In Louisville v. Louisville

Ijniversity, 15 B. Mon. (Ky.) 642, the right
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of municipal corporations to acquire corpo-
rate rights beyond the control of the legisla-

ture is conceded.

Where one section of a constitution pro-
vided that " inferior state officers, not spe-
cifically provided for in the Constitution,,

might be appointed or elected, in such man-
ner as may be prescribed by law," and an-
other section provided that the legislature

might provide for the election or appointment
of such other ministerial and executive offi-

cers as might from time to time be necessary,
it was held that the legislature had power to
create, by statute, a board of penitentiary
commissioners, and to provide for their elec-

tion by the legislature. Sinking Fund Com'rs
V. George, 20 Ky. L. Rep. 938, 47 S. W. 779.

Exemption from taxation.—^Property ownid
by municipal corporations and used by them
for the purpose of administering municipal
government has been held to be exempt from
taxation by the state, in the absence of stat-

utory exemption; but otherwise with property
owned by them and not used for such pur-
poses. Louisville v. Com., 1 Duv. (Ky.) 295,
85 Am. Dec. 624.

56. Diamond v. Cain, 21 La. Ann. 309.
See also Reynolds ». Baldwin, 1 La. Ann. 162,
distinguishing the difference between munic-
ipal charters in England and America, and
denying the doctrine of vested rights of
municipal corporations as against the state

government.
57. An act validating the vote of a town

to loan its credit to the promoters of a pri-

vate enterprise, to be secured by mortgage
thereon, in order to induce such promoters
to engage in manufacture within town limits,

was held to be unconstitutional; and an in-

junction to restrain the issue of bonds by
the town, in pursuance of such vote, was.

granted. Allen v. Jay, 60 Me. 124, 11 Am.
Rep. 185, the purpose of the enterprise ia
this case being held to be private.

As to an act validating defective issue of
municipal railroad-aid bonds see Shurtleff v.

Wiscasset, 74 Me. 130.

58. Where an act incorporating part of a
town with a new town provided that the lat-
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In Massachusetts a statute will be sustained unless it can be shown that it vio-

lates some right that is guaranteed by the constitution, and state control of

municipal police affairs is not regarded as an abridgment of the right of local

self-government.°' The legislature exercises general control over the affairs of

municipal corporations, and may consolidate them, distributing their property
and apportioning their indebtedness.™ And statutes authorizing municipal taxa-

tion for public purposes are valid, but if such purposes be not strictly public,

such statutes will be held invalid, even though the assessment has been approved
by the municipal authorities.^^

In Maryland ^^ statutes regulating the police departments of municipal corpo-

rations are held to be constitutional ; but provisions in their charters prescribing

qualifications for office in such departments, in relation to political matters, are

void.^

ter should support its proportion of all the
paupers then supported in whole or in part

by the original town, a subsequent act ex-

onerating the new town from such liability

in future was held to be unconstitutional and
void, as impairing the obligation of contracts.

Bowdoinham v. Richmond, 6 Me. 112, 19 Am.
Dec. 197. See also Brunswick v. Litchfield,

2 Me. 28, holding that an act of the legisla-

ture validating marriages between paupers,

so far as construed to impose upon municipal
corporations liability for supplies furnished

to such paupers, prior to the act, was uncon-
stitutional.

59. It has been held: (1) that a statute

establishing a board of police commissioners

for the city of Boston, to be appointed by the

governor from the two principal political

parties, was constitutional ; ( 2 ) and that a
rule of such board for the government of
" itinerant musicians," for the violation of

which a member of a salvation firmy corps

Was arrested while engaged in public worship,

was valid. The court say :
" It is also sug-

gested, though not much insisted on, that the

statute is unconstitutional, because it takes

from the city the power of self-government,

in matters of internal police. We find no pro-

vision of the Constitution with which it con-

flicts, and we cannot declare an act of the

Legislature invalid because it abridges tne

exercise of the privilege of local self-govern-

ment in a particular in regard to which such

privilege is not guaranteed by any provision

of the Constitution." Com. v. Plaisted, 148

Mass. 375, 383, 19 N. E. 224, 12 Am. St. Rep.

566, 2 L. R. A. 142, the bill of rights being

pleaded as a defense.

A statute authorizing commissioners to

construct a subway in a city, at the city's ex-

pense, with power to lease for a term of

years, the electors of such city having voted

therefor, was held to be constitutional. Prince

V. Crocker, 166 Mass. 347, 44 N. E. 446, 32

L. R. A. 610.

But a statute requiring a city to transfer

without compensation a cemetery purchased

by it for the purpose of discharging its stat-

utory obligations was held unconstitutional.

Mt. Hope Cemetery v. Boston, 158 Mass. 509,

33 N. E. 695, 35 Am. St. Rep. 515.

60. Stone v. Charlestown, 114 Mass. 214.

The legislature may abolish a school dis-

trict and impose its debt upon the town in
which it was situate. Whitney v. Stow, 111

Mass. 368.

Where the legislature by special statute
laid out a bridge as a public highway and
imposed the expenses of repairing and main-
ts^ining upon such towns as commissioners
appointed by a court had reported to be bene-
fited thereby, a subsequent special statute
transferring future expenses for maintenance
and repairs upon such towns as a second com-
mission to be appointed by the governor
should determine were benefited, or that
would be benefited by such bridge was held
to be valid. Scituate v. Weymouth, 108 Mass.
128.

No rights vest in towns under a statute
compelling adjoining towns to contribute to-

ward maintenance of a public bridge. Wey-
mouth, etc.. Fire Dist. v. Norfolk County
Com'rs, 108 Mass. 142.

61. A statute authorizing municipal taxa-
tion in aid of the poor of a city, who had
suffered in consequence of a disastrous fire,

was held not to be for a public purpose, and
therefore invalid. Lowell v. Boston, 111
Mass. 454, 15 Am. Rep. 39. But a statute im-
posing taxation for the support of the min-
istry was held to be valid. Adams v. Howe,
14 Mass. 340, 7 Am. Deo. 216.

Statute authorizing the appointment of su-
pervisors of elections by courts was held to be
invalid. Election Supervisors' Case, 114

Mass. 247, 19 Am. Rep. 341.

62. The legislature has power to create or

abolish municipal corporations, to amend
their charters, to annul their laws, to extend

or diminish their powers, to extend or limit
their boundaries, or to consolidate them at
its discretion. Groff v. Frederick City, 44
Md. 67; Frederick v. Groshon, 30 Md. 436,
96 Am. Dec. 591.

Mandatory statute requiring a city to
maintain a bridge within its limits as <, pub-
lic highway was held to be valid. Pumphrey
V. Baltimore, 47 Md; 145, 28 Am. Rep. 446.

63. The court ruled that where the con-

stitution and the bill of rights conflict, the
constitution prevails, being in the nature «'f
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In Michigan statutes establishing municipal boards, vested with power to con-

trol municipal affairs, and to impose taxation for the purpose of local improve-
ment, are held unconstitutional as being an abridgment of the right of local self-

government.^ So also statutes precluding the electors from voting for all

candidates for office by prescribing cumulative voting,*' and acts tending to

•exclude any class of citizens from obtaining municipal office, to the exclusion of
others, have been held invalid.** But a statute authorizing the appointment of a
city board of health by the state authorities was sustained.

In Minnesota the legislature has the power to impose municipal taxation, for

the purpose of local improvements, through the establishment of local boards,

vested with authority to levy taxes for such purposes.**

In Missouri municipal corporations are regarded as agencies of the state for

the purpose of administering local government, and are subject to legislative

control.*'

In Montana, under the constitution, the legislature cannot impose municipal
taxation for municipal purposes, and the right of local self-government is recog-

nized as within the spirit of our governmental system.™

a limitation upon the bill of rights; but in-

timated quite strongly that a provision in the

<;ity charter relating to the police board, pro-

viding that " no Black Republican, or sup-

porter of the Helper Book, shall be appointed
to any office under such Board," was void

and inoperative. Baltimore v. State, 15 Md.
576, 484, 74 Am. Dec. 572.

'64. See Callam x. Saginaw, 50 Mich. 7,

14 N. W. 677; People v. Detroit, 28 Mich.
228, 15 Am. Rep. 202, holding that the legis-

lature cannot compel a city to bear the whole
expense of a county building.

65. Maynard v. Board of Commissioners,

84 Mich. 228.

66. A statute providing for the selection

of a municipal board of police commission-
ers from the two principal political parties

represented in the city council was held un-

constitutional, on the ground that it pre-

scribed conditions for the holding of office

by some citizens to the exclusion of others.

People V. Hurlbut, 24 Mich. 44, 9 Am. Rep.

103.

67. Davock t'. Moore, 105 Mich. 120, 63

N. W. 424, 28 L. R. A. 783.

The selection of park commissioners for a
city is local and municipal and cannot be
made without the consent of the local author-

ities, but if such authorities ratify the acts

of such commissioners after their appoint-

ment by the legislature such appointment
will be sustained. People v. Lothrop, 24
Mich. 235.

The legislature has power to fix the salaries

of municipal ofScers, and to change the

amounts thereof during official terms, unless

restrained by constitutional provisions; and

it may delegate such power to the munici-

pal authorities. Wyandotte v. Drennan, 46

Mich. 478, 9 N. W. 500. See also Speed v.

Detroit, 100 Mich. 92, 58 N. W. 638, holding

that the legislature may fix the salaries of

city officers, unless it had delegated the power

to do so to the city authorities. But Allor

v. Wayne County, 43 Mich. 76, 4 N. W. 492,
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holds that purely municipal business can be
controlled only by the municipal authorities.

A statute authorizing a state officer to

supervise the appropriation of state lands
for the purpose of local improvement was
held not to be an infringement upon the right

of local self-government, and therefore valid.

Sparrow r. State Land Office Com'rs, 56
Mich. 567, 23 N. W. 315.

68. Daley v. St. Paul, 7 Minn, 390.

69. In Missouri it has been held:

(1) that an act establishing a municipal
board of police was constitutional; (2) that
a county was an agency of the state govern-
ment; (3) that while the legislature could
not take from a county its property, it could
direct the mode in which the property should
be used for the county's benefit. State v. St.

Louis County Ct., 34 Mo. 546. For a pro-

vision in a city charter relative to proceed-

ings for objections to assessments of taxes,

held void as depriving of property without
due process of law, see Barber Asphalt Pav-
ing Co. V. Ridge, 169 Mo. 376, 68 S. W. 1043.

An act imposing upon a city the expense
of a stenographer of court having jurisdic-

tion of criminal cases arising within its ju-

risdiction was held to be valid. Young v.

Kansas City, 152 Mo. 661, 54 S. W. 535.

An act compelling a city to provide a build-

ing for holding court and conveniences for

its officers is constitutional. State v. Field,

119 Mo. 593, 24 S. W. 752.

A city park was held to be owned in a
quasi-private capacity, as distinguished from
a political capacity, and its control held to be

a matter of purely local concern. State v.

Schweickardt, 109 Mo. 496, 19 S. W. 47.

70. A statute requiring municipal corpo-

rations to purchase water plants only from
private parties to whom they had given fran-

chises for water-supplies was held to be a
violation of a constitutional provision pro-

hibiting municipal taxation by the state for

municipal purposes, " as well as the spirit of
our governmental system, which recognizes
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In Nebraska statutes designed to control municipal affairs, by the establish-

ment of local boards, vested with municipal powers, are regarded as a violation

of the right of local self-government, repugnant to the bill of rights, and void."

In IS ew Hampshire municipal corporations are entirely under legislative con-
trol, and may be created or abolished by statute.''^ But they may acquire rights

to private property which cannot be divested by statute.'^

In New Jersey the legislature is held to have constitutional power to authorize
ocal improvements and to impose municipal taxation therefor, through the
stablishment of local boards, vested with full control for the purpose of such
improvements^*

In New York™ the courts have held both ways as to the power of the legisla-

ture to control municipal affairs by the establishment of local boards.'* The
legislature may supervise municipal appointments to office by prescribing civil

'that the people of every hamlet, town, and
city of the state are entitled to the benefits

of local self-government.' " Helena Consol.

Water Co. v. Steele, 20 Mont. 1, 13, 49 Pac.

382, 37 L. E. A. 412.

71. In a case considered at much length,

the court, although not without division,

held : ( 1 ) that the right of local self-govern-

ment in cities and towns antedated the con-

stitution
.: ( 2 ) that the legislature was pow-

erless to take it away without their consent;

(3) that the bill of rights was not an enu-
meration of all of the powers reserved to the
people; (4) that a statute repugnant to the
rights retained by the people, expressed or

implied, was unconstitutional and void;

(5) that it was not essential that a statute

should contravene any express provision of

the constitution in order to justify the courts

in declaring it invalid, and that if it was
inhibited by the general scope and purpose
of the fundamental law, it was as much in-

valid as though it was forbidden by the letter

of the constitution. State v. Moores, 55
Nehr. 480, 76 N. W. 175, 41 L. R. A. 624.

73. Berlin v. Gorham, 34 N. H. 266.

A statute creating a new town out of por-

tions of existing towns and apportioning the

property between them was held to be valid,

even if considered as impairing the obligation

of contract. Bristol v. New Chester, 3 N. H.
524.

73. A statute diverting property left to a

town by the legislature to the benefit of indi-

viduals was held invalid as impairing the

obligation of contract within the meaning of

the federal constitution. Spaulding v. An-
dover, 54 N. H. 38.

74. An act appointing commissioners to

lay out streets for a, township and to assess

the damages therefor was held to be constitu-

tional. State V. Seymour, 35 N". J. L. 47.

Municipal boards, conducting municipal

business imder authority of statute, are re-

garded as agents of the legislature. State v.

Board of Finance, 38 N. J. L. 259. See

Paterson v. Useful Manufactures Soc, 24
N. J. L. 385 ; Jersey City v. Jersey City, etc.,

R. Co., 20 N. J. Eq. 61, holding that munici-

pal charters are grants of power from the

[50]

legislature, and not contracts vesting rights

in the municipal authorities.
75. In People v. Morris, 13 Wend. (N. Y.)

325, 331, the court say: "It is an unsound
and even absurd proposition, that political

power, conferred by the legislature, can be-
come a vested right as against the govern-
ment in any individual or body of men. It
is repugnant to the genius of our institutions,
and the spirit and meaning of the constitu-
tion ; for by that fundamental law, all politi-

cal rights not there defined, and taken out
of the exercise of legislative discretion, were
intended to be left subject to its regulation.
If corporations can set up a vested right as
against the government to the exercise of this
species of power, because it has been con-
ferred upon them by the bounty of the legis-

lature, so may any and every ofiicer under
the government do the same."

76. The constitution of New York, unlike
most of those of the other states, contains
no bill of rights; but the decisions in that
state on this subject are quite as conflicting
as any to be found elsewhere. In People v.

Shepard, 36 N. Y. 285; People v. Draper, 15
N. Y. 532, the right of the state authorities
to establish municipal boards of control was
maintained. But these cases have been over-
ruled by the more recent cases of Rathbone
V. Wirth, 150 N. Y. 459, 45 N. E. 15, 34
L. R. A. 408; People v. Albertson, 55 N. Y.
50, both of which hold, although not without
a divided court, that the right of local self-

government in cities and towns cannot be
impaired by statutes establishing local boards
of control and prescribing qualifications for
the officers of such boards, or the method by
which they shall be selected. The case of
Rathbone v. Wirth, 150 N. Y. 459, 45 N. E.
15, 34 L. R. A. 408, may perhaps be consid-
ered as settling the question that the legis-

lature cannot control municipal police affairs
by legislation, unless it has been uniform and
continuous.

An act establishing a police district court,'
not bounded by county, town, or city lines,

conferring exclusive jurisdiction upon the jus-
tice thereof in cases mentioned, and author-
izing the appointment of a local police board
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service regulations," and it may authorize commissioners to lay out and improve
city streets, independent of the municipal authorities.™

In Ohio the theory of local self-government is denied, and the legislature may
control municipal affairs by creating state or municipal boards, vested vi^ith full

powers ; '' but its authority to prohibit municipal electors from voting for all of
the candidates for local police commissioners or to control the work in the con-
struction of a state house has been denied.*"

In Oregon municipal corporations are subject to legislative control, and the
legislature may conipel them to incur indebtedness for local improvements.*'

In Pennsylvania mimicipal corporations are regarded as agents of the state in

the administration of municipal affairs, subject to legislative control;*^ and the
doctrine of local self-government, by implied constitutional guaranty, is not
recognized.

In Rhode Island the theory of local self-government, otherwise than as
expressed in the state constitution, is not recognized.*'

In Tennessee municipal franchises are public grants subject to legislative con-
trol and may be amended, modified, or revoked at the discretion of the legislature.**

by the state authorities was held unconstitu-

tional. People V. Porter, 90 N. Y. 68.

77. Rogers v. Buffalo, 123 N. Y. 173, 25
N. E. 274, 9 L. E. A. 579.

78. Re Woolsey, 95 N. Y. 135.

An act appointing commissioneis to widen
a public street, and authorizing it to be done
by them in a different manner from that in

which the local authorities were authorized
by law to do it, was held to be constitutional.

People V. McDonald, 69 N. Y. 362.

Mandatory statute lequiring towns to is-

sue railroad -aid bonds for the benefit of a

railroad whose line of construction was to

intersect the towns affected was held to be

unconstitutional. People v. Batchellor, 53

N. Y. 128, 13 Am. Rep. 480.

The right of the legislature to impose mu-
nicipal taxation when in its judgment the
purpose is a public one in which the mu-
nicipality has an interest is asserted in

Duanesburg r. Jenkins, 57 N. Y. 177.

An act authorizing assessment for the im-

provement of a street was held to be con-

stitutional. People t. Brooklyn, 4 N. Y. 419,

55 Am. Dec. 266.

A franchise to a municipal corporation to
maintain a ferry was held to be publici juris

as to the rights of passengers and privati

juris as a source of revenue, a contract within
the protection of the federal constitution,

and also a vested right not to be taken away
by the legislature. Benson v. New York, 10

Barb. (N. Y.) 223.

An act making municipal corporations

liable for the destruction of property by mobs
within their limits was held to be constitu-

tional. Darlington v. New York, 31 N. Y.

164, 88 Am. Dee. 248.

79. State v. Smith, 44 Ohio St. 348, 7

N. E. 447, 12 N. E. 829 ; State v. Covington,

29 Ohio St. 102. But an act creating a
board to direct the work in the building of

a state-house was held to be invalid. State

V. Kennon, 7 Ohio St. 546.
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80. State r. Constantine, 42 Ohio St. 437,
51 Am. Rep. 833. See also Cincinnati, etc.,

R. Co. V. Clintou County, 1 Ohio St. 77.

81. Mandatory statute requiring a city to
purchase bridges and ferries within its limits,

to maintain them as public thoroughfares,
and to levy taxes therefor, was held to be
constitutional. Simon v. Northup, 27 Oreg.
487, 40 Pac. 560, 30 L. R. A. 171. But a
statute requiring a county to pay the debt of

a city within its limits is invalid. An act
granting the use of public property of a city

to a railroad for railroad purposes was held
to be valid. Portland, etc., Co. v. Portland,
14 Oreg. 188, 12 Pac. 265, 58 Am. Rep. 299.

82. Philadelphia v. Fox, 64 Pa. St. 169.

The legislature may compel municipal cor-

porations to maintain bridges as public high-
ways within their limits, but cannot exer-

cise the same power with reference to quasi-
public corporations. Erie v. Erie Canal Co.,

59 Pa. St. 174.

The right of local self-government is not
a right derived from the principles of the
common law, and the constitutionality of a
statute must be determined from express con-

stitutional provisions, and not by reference

to any system of general principles of nat-
ural right or justice. Sharpless v. Phila-

delphia, 21 Pa. St. 147, 59 Am. Dec. 759.

See also Com. v. Moir, 199 Pa. St. 534, 49
Atl. 351, 53 L. R. A. 837, 85 Am. St. Rep.
801.

83. A statute authorizing the appointment
of a municipal police board by the governor
was held not to be an interference with local

self-government and therefore valid; also

that an unwritten theory of local self-gov-

ernment did not enter into the provisions of

the state constitution. Newport v. Horton,
22 R. I. 196, 47 Atl. 312, 50 L. R. A. 330.

84. Memphis v. Memphis Water Co., 5

Heisk. (Tenn. ) 495. An act creating munic-
ipal corporations and conferring municipal
powers upon a legislative council, one half of
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In "Vermont the rights and franchises of municipal corporations are held not

to vest as against the state.^

In Wisconsin ^ the legislature cannot extend the terms of ofiBce of municipal
officers beyond the official terms for which they have been elected by municipal
authority,*' or compel municipal taxation for public purposes that are not local

and municipal.^

The United States courts do not recognize the doctrine of local self-govern-

ment further than it is guaranteed in express constitutional provisions.*'

F. Persons Entitled to Raise Constitutional Questions— 1. In General.
It is a firmly establislied principle of law that no one can be allowed to attack a stat-

ute as unconstitutional who has no interest in it and is not affected by its provisions.'"

the members thereof to be appointed by the
state authorities for a prescribed term, and
all members to be elected after the expiration
of the first term, was held to be constitu-

tional. Luehrman v. Shelby County Taxing
Dist., 2 Lea (Tenn.) 425.

85. So far as public municipal franchises

or their exercise are concerned the legisla-

ture may enlarge, restrain, . exclusively con-

trol, or abolish them. Montpelier v. East
Montpelier, 29 Vt. 12, 67 Am. Dec. 784.

The right of land in said town, for the
benefit of schools, is, by the charter, placed
under the care of the inhabitants of the
town, without reference to their being owners
of the soil, or original grantees. And the
legislature can exercise no power over it, to
vary the appropriation, without the consent
of the town. Poultney v. Wells, 1 Aik. (Vt.)

180.

But the contrary has been held with refer-

ence to the right of a town, under its charter,

to land for the benefit of schools. Thus an
act authorizing an agent appointed by county
authority to purchase spirituous liquors at

the expense of a town, to be sold as its agent,

without the consent of the town, express or

implied, was held to be unconstitutional. At-

kins V. Randolph, 31 Vt. 226.

86. An act extending the limits of a city

so as to include land owned by an adjoining
town was held to be invalid, although the
right of the legislature to repeal the munici-

pal charters and apportion the property was
conceded. Milwaukee v. Milwaukee, 12 Wis.
93.

87. O'Connor v. Fond du Lac, 109 Wis.

253, 85 N. W. 327, 53 L. R. A. 831. See also

State V. Hamilton, 88 Wis. 135, 59 N. W.
593.

88. A statute to compel a city to reim-

burse its treasurer for soldiers' bounties, paid

by him under mistake, was held to be uncon-

stitutional. State V. Tappan, 29 Wis. 664, 9

Am. Rep. 622. See also Hasbrouck v. Mil-

waukee, 13 Wis. 38, 80 Am. Dec. 718, hold-

ing a statute ratifying a municipal appro-

priation for local improvements in excess of

the limit prescribed insufficient in the absence

of municipal consent to such statute. And
to the same effect are Mills v. Charleton, 29

Wis. 400, 9 Am. Rep. 578; Fisk v. Kenosha,
26 Wis. 23.

The legislature cannot divert funds raised

by municipal taxation for a particular pur-

pose to another purpose of the same general

character without the consent of the munici-
pal authorities. Thus money raised by mu-
nicipal taxation to erect a building for a high
school cannot be used by the state in the con-

struction of a building for a normal school

against the will of the inhabitants who have
raised the money. State v. Haben, 22 Wis.
660.

89. " A municipal corporation is, so far as

its purely municipal relations are concerned,
simply an agency of the state for conducting
the affairs of government, and as such it is

subject to the control of the legislature."

Per Brewer, J., in Williams v. Eggleston,

170 U. S. 304, 310, 18 S. Ct. 617, 42 L. ed.

1047. See also Mt. Pleasant v. Beckwith,
100 U. S. 514, 18 S. Ct. 617, 25 L. ed. 699;
Terrett v. Taylor, 9 Cranch (U. S.) 43, 3

L. ed. 650. It is only where a statute pur-
porting to exercise police powers has no real

or substantial relation to the protection of

the public health, safety, peace, and morals,

or is a palpable invasion of the rights se-

cured by the fundamental law, that the courts

will declare it void. Lansburgh v. District

of Columbia, 11 App. Cas. (D. C.) 512.

A local regulation, under which taxes are

imposed, should not be held by the United
States courts to be inconsistent with the fed-

eral constitution, unless that conclusion is

unavoidable. Henderson Bridge Co. «. Hen-
derson, 173 U. S. 592, 19 S. Ct. 877, 43 L. ed.

823.

90. Alabama.—Shehane v. Bailey, 110 Ala.

308, 20 So. 359; Jones v. Black, 48 Ala. 540.

District of Columbia.— U. S. v. Marble, 3

Mackey (D. C.) 32.

Florida.— Franklin County v. State, 24
Fla. 55, 3 So. 471, 12 Am. St. Rep. 183.

Georgia.— Deal k. Singletary, 105 Ga. 466,

30 S. E. 765 ; Plumb v. Christie, 103 Ga. 686,

30 S. E. 759, 42 L. R. A. 181.

Idaho.— McGinniss v. Davis, {Ida. 1901)
65 Pac. 364.

Indiana.—Wilkinson v. Board of Childrens'
Guardians, 158 Ind. 1, 62 N. E. 481; Gallup
V. Schmidt, 154 Ind. 196, 54 N. E. 384, 56
N. E. 443; Pittsburg, etc., R. Co. v. Mont-
gomery, 152 Ind. 1, 49 N. E. 582, 71 Am.
St. Rep. 301; Switzerland County v. Reeves,

148 Ind. 467, 46 N. E. 995.

Kansas.— State v. Smiley, 65 Kan. 240, 69
Pac. 199; Kansas City v. Union Pac. R. Co.,

59 Kan. 427, 53 Pac. 468, 52 L. R. A. 321.

[IV, F, I]
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This rule applies to all cases' both at law and in equity/' and is equally appli-
cable in both civil and criminal proceedings. All constitutional inhibitions
aga,inst the taking of private property without due process of law and all consti-
tutional guaranties of equal rights and privileges are for the benefit of those
persons only whose rights are affected, and cannot be taken advantage of by any
other persons.'^

2. Citizens. Citizens are not entitled to treat an unconstitutional statute as
without the color of authority.^'

3. Creditcrs. Creditors will not be allowed to question a statute's validity °*

Kentucky.— Com. v. Wright, 79 Ky. 22, 42
Am. Rep. 203; Marshall v. Donovan, 10 Bush
(Ky.) 681.

Louisiana.— State v. Lanier, 47 La. Ann.
568, 17 So. 130.

Maine.— Williamson v. Carlton, 51 Me.
449.

Mississippi.—Dejarnett v. Haynes, 23 Miss.
600.

Missouri.— Cunningham v. Current River
R. Co., 165 Mo. 270, 65 S. W. 556.

Nebraska.— State v. Stevenson, 18 Nebr.
416, 25 N. W. 585.

North Dakota.— State v. Donovan, 10 N. D.
203, 86 N. W. 709; State v. McNulty, 7
N. D. 169, 73 N. W. 87.

Ohio.— Reeves v. Griffin, 4 Ohio S. & C. PI.
Dec. 461.

South Dakota.— State v. Becker, 3 S. D.
29, 51 N. W. 1018.

Virginia.—-Antoni v. Wright, 22 Gratt.
(Va.) 833.

Wisconsin.— State v. Currena, 111 Wis.
431, 87 N. W. 561.

United States.— Red Riv«r Valley Nat.
Bank v. Craig, 181 U. S. 548, 21 S. Ct. 703,

45 L. ed. 994; Wiley v. Sinkler, 179 U. S.

58, 21 S. Ct. 17, 45 L. ed. 84; U. S. v. Mori-
arty, 106 Fed. 886; Mason v. Rollins, 2 Biss.

(U. S.) 99, 16 Fed. Cas. No. 9,252; Duer v.

Small, 4 Blatchf. (U. S.) 263, 7 Fed. Caa.

No. 4,116, 7 Am. L. Reg. 500, 17 How. Pr.

(N. Y.) 201.

See 10 Cent. Dig. tit. " Constitutional

Law," S 39.

91. Courts of chancery have no powers to
examine statutes generally to determine their

constitutionality, or to restrain their enforce-

ment, except in the course of judicial admin-
istration, in cases in which some constitu-

tional right can be shown to be violated.

Gibbs V. Green, 54 Miss. 592.

Equity will not enjoin the enforcement of

an alleged unconstitutional statute unless

the complainant can show that his personal

or property rights will be prejudiced by the
enforcement of such statute. Plumb v. Chris-

tie, 103 Ga. 686, 30 S. E. 759, 42 L. R. A.

181, holding that the right to have a license

issued to sell spirituous liquors is not a
property right, and dismissing petition to re-

strain enforcement of a statute inhibiting the

issue of such licenses. See also Burnside v.

Lincoln County Ct., 86 Ky. 423, 9 Ky. L.

Rep. 635, 6 S. W. 276, denying petition to

obtain a license to sell spirituous liquors,

[VI, F, 1]

refused upon the casting of a prohibitory vote
under a local option act.

A petition to restrain the enforcement of
the internal revenue act requiring bonds to
be given as a condition precedent to doing
business, and prescribing limits for location
of distilleries was dismissed, no injury to pe-
titioner being shovpn. Mason v. Rollins, 2
Biss. (U. S.) 99, 16 Fed. Cas. No. 9,252.

92. Idaho.—The validity of a revenue stat-

ute was not passed upon where the attacking
party failed to ' show that he had been in-

jured by it. McGinniss v. Davis, (Ida. 1901)
65 Pac. 364.

Indiana.— Where a bill of rights provided
that no man's particular services should be
demanded without compensation, it was held
that the validity of a statute requiring niem-
bers of a board of guardians for children to
serve without compensation could not be
questioned in proceedings by such board to
obtain custody of the children. Wilkinson v.

Board of Childrens' Guardians, 158 Ind. 1,

62 N. E. 481.

Louisiana.— Where a statute was passed
purporting to deal with one's property, but
not taking it, imposing obligations upon its

owner, or subjecting him to trouble or ex-

pense, except so far as was voluntarily in-

curred, it was held that he acquired no rights

under such statute which entitled him to

question the power of the legislature to re-

peal it. Hays v. New Orleans, 34 La. Ann.
311.

Michigan.— The constitutionality of stat-

ute affecting municipal corporations cannot
be questioned by persons not representing

such corporations. Carlisle v. Saginaw, 84
Mich. 134, 47 N. W. 444.

New York.—A constitutional inhibition

against taking private property without due
process of law was held to be for the benefit

of property-owners only. People v. Turner,
49 Hun (N. Y.) 466, 2 N. Y. Suppl. 253, 18

N. Y. St. 26.

See 10 Cent. Dig. tit. " Constitutional

Law," S 39.

93. State v. Carroll, 38 Conn. 449, 9 Am.
Rep. 409.

94. Smith v. Inge, 80 Ala. 283.

A municipal corporation may attack the
validity of a statute under which it has is-

sued bonds, although the provision alleged to
render such statute unconstitutional was for
its benefit. Loeb v. Columbia Tp., 91 Fed. 37.

Under a constitutional provision prohibit-
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where their rights are unaffected by it, and this rule applies to sales of property

of debtors on credit.'^

4. Officers. By the weight of authority, ministerial oflScers cannot contest

the constitutionality of a statute as a defense in proceedings against them for dis-

obeying its mandates.^' But the contrary has been held so far as proceedings to

enforce the performance of such a statute is concerned.^''

5. Parties to Contracts and Persons Injured. The same rules apply to statutes

impairing the obligation of contracts. Only those whose rights are invaded by
such statutes are entitled to question their validity.'^ Not only must the party

attacking the validity of a statute on the ground that it impairs the obligation of

the contract be able to show that he has been injured by the infraction, but lie

must be a party to the contract, the obligation of which he alleges to be impaired,

or he will not be heard to complain.''

6. In Criminal Proceedings. In all criminal prosecutions the accused, to entitle

him to raise the question of the constitutionality of a statute, must show that his

rights are affected by it,^ and when this is done he will be allowed to question

ing the legislature from extinguishing or di-

minishing individual or corporate indebted-
ness to the state or to municipal corpora-
tions, it was held that a city was entitled to

attack the validity of a statute of limitation
barring the collection of taxes assessed by it.

Oliver v. Houston, 22 Tex. Civ. App. 55, 54
S. W. 940.

95. Small ;;. Hodgen, 1 Litt. (Ky.) 16.

See also infra, IV, F, 9, i.

In proceedings to contest the validity of a
statute applying to executions issued on
judgments it must be shown that such exe-

cutions were issued on judgments of the class

named in the statute. Stevens v. Stevens, 4
T. B. Mon. (Ky.) 524.

96. U. S. V. Marble, 3 Mackey (D. C.) 32.

Election inspector, indicted for stating the
result of an election contrary to statute was
held not to be entitled to contest the validity

of such statute in defense. Hall v. People,

90 N. y. 498.

In proceedings to enjoin the removal of an
officer by a municipal board, the constitu-

tionality of a statute creating such board
cannot be questioned. Reeves v. Griffin, 4
Ohio S. & C. PI. Dec. 461.

97. Van Horn v. State, 46 Nebr. 62, 64

N. W. 365, holding that a, ministerial officer,

on whom a duty is imposed by statute, may
deny the validity of such statute in proceed-

ings to compel the performance of such duty.

Officers de facto, acts of, as to the rights of

the public are valid. State v. Carroll, 38

Conn. 449, 9 Am. Rep. 409 ; Brown v. O'Con-

nell, 36 Conn. 432, 4 Am. Eep. 89 ; Sheehan's

Case, 122 Mass. 445, 23 Am. Rep. 374; Peter-

silea V. Stone, 119 Mass. 465, 20 Am. Rep.

335; Griffin's Case, Chase (U. S.) 364, 11

Fed. Cas. No. 5,815, 8 Am. L. Reg. N. S.

358, 3 Am. L. Rev. 784, 2 Am. L. T. Rep.

(U. S. Cts.) 93, 2 Bait. L. Trans. 433, 25

Tex. Suppl. 623.

98. State v. New Orleans, 32 La. Ann. 726;

New Orleans Canal, etc., Co. v. New Orleans,

12 La. Ann. 364. Williams v. Eggleston, 170

U. S. 304, 18 S. Ct. 617. 42 L. ed. 1047 [a/=-

p-mmg 68 Conn. 131, 35 Atl. 24, 421, 48

L. R. A. 465] ; Hagar v. Reclamation Dist.

No. 108, 111 U. S. 701, 4 S. Ct. 663, 28 L. ed.

569; Coffin V. Portland, 27 Fed. 412.

99. Alabama.— Smith v. Inge, 80 Ala. 283.

Connecticut.— State v. Williams, 68 Conn.
131, 35 Atl. 24, 421, 48 L. R. A. 465.

Georgia.— Padelford v. Savannah, 14 Ga.
438.

Indiana.— Currier v. Elliot, 141 Ind. 394,
39 N. E. 554.

Kentuolcy.— Sullivan v. Berry, 83 Ky. 198,
4 Am. St. Rep. 147.

New Jersey.— State v. Essex County, 45
N. J. L. 504.

Pennsylvania.— Craig v. Pittsburg First
Presb. Church, 88 Pa. St. 42, 32 Am. Rep.
417.

United States.—^Hagar v. Reclamation Dist.

No. 108, 111 U. S. 701, 4 S. Ct. 663, 28 L. ed.

569.

See 10 Cent. Dig. tit. " Constitutional
Law," § 39.

1. Kansas.—^ State v. Smiley, 65 Kan. 240,
69 Pae. 199.

Kentucky.— Com. v. Porter, 24 Ky. L. Rep.
364, 68 S. W. 621.

Missouri.—The validity of a statute requir-
ing a deposit to be made on an application
for change of venue, to be paid to the court
trying the case if the application is granted,
cannot be questioned by a person indicted, on
the ground of conflict with the constitutional
inhibition against changes in the salaries of
officers during terms of office. Cunningham
V. Current River R. Co., 165 Mo. 270, 65
S. W. 556. The validity of a statute re-

quiring that barbers be licensed by a state
board appointed by the governor on the rec-

ommendation of the barbers' protective as-
sociation cannot be attacked by defendant
in a prosecution for pursuing the trade of a
barber without such license, since only the
governor can raise such a question. Ex p.
Lucas, 160 Mo. 218, 61 S. W. 218.

North Dakota.— Search warrant, defend-
ant in, cannot plead the invalidity of statute
under which it was issued, on the ground that
it authorizes the unlawful seizure of the

[IV. F, 6]
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only sncli provisions of tlie statute as apply to his own rights as distinguished
from other rights.^

7. With Respect to Statutes Affecting Title to Realty — a. In General, The
constitutionality of a statute affecting the title to real estate cannot be questioned
by those who have no interest in such real estate.'

b. Relating to Condemnation For Public Use. In all proceedings under stat-
utes authorizing the condemnation of real estate taken for public use, the consti-
tutionality of such statutes can be questioned only by persons having an interest
in the real estate affected.*

property of others than himself. State v.

McNiilty, 7 N. D. 169, 73 N. W. 87.
Ohio.— Where a statute allowed municipal

corporations to prohibit the sale of spirituous
liquors upon condition that they return to
the liquor-dealers a ratable portion of the
taxes paid by them for the unexpired portion
of the year, it was held that one convicted of
illegal sales in violation of a municipal ordi-

nance passed in accordance with such statute
could not question the validity of the stat-

ute, because it did not provide a fund out
of which the ratable portion of the tax for
the unexpired term could be paid. State v.

Rouoh, 47 Ohio St. 478, 25 N. E. 59; Van
Wert V. Brown, 47 Ohio St. 477, 25 N. E. 59.

Rhode Island.—Where the evidence fails to
show a violation of the statute the accused
cannot question its constitutionality. State
V. Taft, 20 E. I. 645, 40 Atl. 758; State v.

Mylod, 20 R. I. 632, 40 Atl. 753, 41 L. R. A.
428. Nor can one prosecuted under one part
of a statute be allowed to plead the invalidity
of another independent portion of the same
statute. State v. Snow, 3 E. I. 64. The
validity of a statute prescribing what shall

be prima facie evidence of a common nuisance
in prosecutions for illegal sales of spirituous
liquors will not be considered where it did
not appear that defendant was not convicted
u^on the fullest and most direct evidence
required by the common law. State v. Paul,
5 E. I. 185.

South Carolina.— One indicted for selling

spirituous liquor contrary to an act prohibit-

ing all such sales by individuals, and grant-
ing to the state the exclusive right to sell

such liquors, can question the validity of only
that portion of the act prohibiting such sales

by individuals. State v. Potterfield, 47 S. C.

75, 25 S. E. 39.

United States.— In criminal proceedings
against a census enumerator for making a
false return, under an act of congress requir-

ing him to obtain information relating to

manufactories, he was held not to be entitled

to plead the unconstitutionality of such act,

on the ground that it authorized the taking
of private property without compensation.

U. S. V. Moriarty, 106 Fed. 886.

See 10 Cent. Dig. tit. " Constitutional

Law," § 39.

2. The exclusion of women from a jury in

a criminal proceeding, if unconstitutional,

cannot be pleaded by a man convicted of

crime; his rights are not invaded, and only

a woman convicted can raise such a question.

[IV, F, 6]

McKinney v. State, 3 Wyo. 719, 30 Pac. 293,
16 L. R. A. 710. See State v. Bixman, 162
Mo. 1, 62 S. W. 828, holding that one con-
victed of selling uninspected beer manufac-
tured in the state, in violation of statute,
could not question the validity of such stat-

ute with reference to imported beer. See also
State V. Potterfield, 47 S. C. 75, 25 S. E. 39;
Strauder t. West Virginia, 100 U. S. 303,
25 L. ed. 664.

3. The right of state to grant lands of
Indians is a political question, and cannot
be considered in proceedings between citizens,

neither of whom derives title from the In-
dians. Jackson v. Hudson, 3 Johns. (N. Y.)
375, 3 Am. Dec. 500.

An act vesting lands escheated to the state,
upon alienage of heirs, in widow of decedent,
cannot be questioned by strangers having no
legal title to the inheritance. Den v. Mc-
Keon, 24 N. J. L. 566.

Remainder-men, validity of statutes affect-
ing title of, cannot be questioned by strangers.
Sinclair v. Jackson, 8 Cow. (N. Y. ) 543.
The validity of a statute admitting to

probate an unattested will of a, person de-
ceased, without heirs, cannot be contested by
the public administrator. In re Stickuoth,
7 Nev. 223.

A vendee of real estate, in a suit by a cor-

poration for the purchase-price, cannot ques-
tion the validity of an act directing the land
to vest in such corporation, after a convey-
ance to trustees and notice from trustees not
to pay. Fox v. Union Academy, 6 Watts
& S. (Pa.) 353.

4. Switzerland County v. Reeves, 148 Ind.

467, 46 N. E. 995.

As to condemnation proceedings generally
see Eminent Domain.

In proceedings by a state to restrain a rail-

road company from operating its road, the
constitutionality of a statute alleged to im-
pair the obligation of a contract with refer-

ence to land cannot be raised unless the land-

owners are before the court as parties to

such proceedings. People v. Brooklyn, etc.,

R. Co., 89 N. Y. 75.

The validity of an act declaring a river a
public highway, without making provision
for compensation to the riparian owners, can
be questioned only by such owners. An ac-

tion by a town for damages cannot be main-
tained. Pierrepont v. Loveless, 72 N. Y. 211.

The validity of a statute condemning land
taken for a cemetery, without making any
provision for damages to land from which
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8. With Respect to Discriminations. The denial of equal rights and privi-

leges by discriminating legislation can be pleaded only by those who can show
that they belong to the class discriminated against. This has been held in numer-
oiis cases, and the rule applies to all cases affecting civil rights of every kind, and
to all cases in which property rights only are affected.^ White persons cannot

question the validity of statutes imposing taxation upon colored persons, where
tne latter are not allowed to vote upon the question of such taxation,^ nor can
white persons contest the validity of statutes excluding colored persons from
serving as jurors.'

9, Estoppel or Waiver— a. In General. A person may, by his acts or omis-

sion to act, waive a right which he might otherwise have under the provisions of

a constitution ; ' and where such acts or omissions have intervened, a law will be
sustained which otherwise might have been held invalid, if the party making the

objection had not by prior acts precluded himself from being heard in opposition.'

This rule is of universal application in civil proceedings, and also in many crimi-

tbat condemned is taken, was held not to be
subject to question by persons failing to

show that they had other land than that
taken. Farneman v. Mt. Pleasant Cemetery
Assoc, 135 Ind. 344, 35 N. E. 271.

The validity of a statute declaring a turn-

pike to be a highway, and authorizing as-

sessment of damages for the taking thereof

to be made by commissioners, to be paid by
counties, cannot be questioned by such coun-

ties in proceedings affecting such assessments

as against towns and abutting owners. Hing-
ham, etc., Bridge, etc., Corp. v. Norfolk, 6

Allen (Mass.) 353.

A party whose land has been assessed for

widening of a street may question the con-

stitutionality of a statute authorizing. Aster

V. New York, 37 N. Y. Super. Ct. 539.

5. Kansas City u. Union Pac. R. Co., 59

Kan. 427, 53 Pac. 468, 52 L. R. A. 321, hold-

ing valid an act authorizing the extension of

city limits over adjoining lands, except agri-

cultural, and denying the right of parties

having no interest in such statute to question

its validity.

As to civil rights generally see Civil.

Rights, 7 Cyc. 158.

Where the right to a certificate to practise

medicine without passing an examination de-

pended upon a statute, it was held that the

applicant could not question the validity of

such statute. State v. Currens, 111 Wis. 431,

87 N. W. 561, 56 L. R. A. 252.

Neither a railroad company nor its receiver

can question a claim set up as preferred, on

the ground that the act giving such claim a

preference discriminates against citizens of

other states. Brown v. Ohio Valley R. Co.,

79 Fed. 176.

Nor can a private corporation whose rights

are not affected by an act be allowed to plead

its invalidity in behalf of municipal corpo-

rations. Pittsburgh, etc., R. Co. v. Mont-

gomery, 152 Ind. 1, 49 N. E. 582, 71 Am. St.

Rep. 301. See also Carlisle v. Saginaw, 84

Mich. 134, 47 N. W. 444, denying the right

of persons not representing municipal corpo-

rations to question the validity of statutes

affecting the rights of such corporations.

The validity of statutes imposing assess-

ments of taxes upon non-residents according
to their business interests represented in the

state, and authorizing the collection of their

personal tax from resident firms of which
they were members, cannot be questioned
alone by the non-resident members of such
firms. Duer v. Small, 4 Blatchf. (U. S.)

263, 7 Fed. Cas. No. 4,116, 7 Am. L. Reg.
500, 17 How. Pr. (N. Y.) 201.

6. Norman v. Boaz, 85 Ky. 557, 9 Ky. L.

Rep. 127, 4 S. W. 316; Ealdns v. Eakins, 14
Ky. L. Rep. 562, 20 S. W. 285. See also Reid
f. Eatonton, 80 Ga. 755, 6 S. E. 602, refusing

an injunction to restrain the sale of school
bonds, on application of white persons, on
the ground of discrimination against colored
persons.

Electors whose constitutional rights are al-

leged to be infringed upon by an election law
may maintain an action to contest it. Mor-
ris V. Wrightson, 56 N. J. L. 126, 28 Atl. 56,

22 L. R. A. 548.

Person, if entitled to register-to vote, and
who fails to show that he was ever registered,

or that he ever made application to be regis-

tered, cannot question the validity of a stat-

ute prescribing conditions for registering of

voters. Wiley t. Sinkler, 179 U. S. 58, 21
S. Ct. 17, 45 L. ed. 84.

7. The validity of a statute excluding
colored persons from serving upon juries can-

not be questioned by white persons. Haggard
V. Com., 79 Ky. 366; Com. v. Wright, 79 Ky.
22, 42 Am. Rep. 203. But such a statute will

be held to be invalid on the application of

colored persons who have been tried by juries

composed exclusively of white persons. Strau-
der V. West Virginia, 100 U. S. 303, 25 L. ed.

664.

The exclusion of women from serving as
jurors, if unconstitutional, is not subject to
question by a male defendant convicted, of

crime. McKinney v. State, 3 Wyo. 719, 30
Pac. 293, 16 L. R. A. 710.

8. Pierce v. Somerset R. Co., 171 U. S.

641, 19 S. Ct. 64, 43 L. ed. 316.

9. Pleading, in bar to an indictment, was
held to be a waiver of the right to object to

[IV, F. 9, a]
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nal prosecutions where only the party waiving his constitutional privilege is con-
cerned.^" In cases of misdemeanor, the consent of the accused to the trial by less

than twelve jurors is valid and binding upon him ;" but the rule is otherwise in
capital cases,^ and also in cases of felony, unless the constitution allows a trial by
less than twelve jurors in express terms.^' But statutes permitting defendants in

criminal prosecutions for misdemeanors to elect to be tried by the court instead
of by a jnry are valid."

b. By Individuals. A waiver of a constitutional provision precludes the
party waiving it from afterward claiming protection under it/' even though it

was adopted solely for his benefit ;
^' and such a waiver is binding as to both past

and future transactions."

c. By OfBeers. Officers who act under a statute are not entitled to plead that
such statute is unconstitutional in proceedings against them for official miscon-
duct,^* nor is such a plea available in suits against them to recover moneys
received by them in the course of their official duty." The same rule has been

the constitutionality of a law by which the
grand jury was made up. U. S. v. Gale, 109
U. S. 65, 3 S. Ct. 1, 27 L. ed. 857.

An ofScer receiving money for acts done
under a law cannot attack its constitutional-

ity. People V. Bunker, 70 Cal. 212, 11 Pae.

703.

10. Giving samples of milk to a health
officer gratuitously, in accordance with a city

ordinance, was held to be an estoppel to the

plea that such ordinance was unconstitu-

tional. State V. Stone, 46 La. Ann. 147, 15

So. 11.

Accepting and acting under a license to sell

spirituous liquors as a common victualer was
held to be an estoppel to the plea that defend-

ant was not a duly licensed common victualer

in a criminal prosecution for a violation of

the terms of such license. Com. v. Rourke,
141 Mass. 321, 6 N. E. 383. See also People
r. Bunker, 70 Cal. 212, 11 Pac. 703; U. S.

V. Gale, 109 U. S. 65, 3 S. Ct. 1, 27 L. ed.

857.

11. Alabama.— Connelly v. State, 60 Ala.

89, 31 Am. Rep. 34.

Iowa.— State v. Kaufman, 51 Iowa 578, 2

N. W. 275, 33 Am. Rep. 148; State v. Poison,

29 Towa 133.

Kentucky.—Murphy v. Com.. 1 Mete. (Ky.)

365.
Massachusetts.— Com. ;;. Dailey, 12 Cush.

(Mass.) 80.

Minnesota.— State v. Sackett, 39 Minn. 69,

38 N. W. 773.

'Nevada.— State v. Borowsky, 11 Nev. 119.

Wisconsin.— State v. Currens, 11 Wis. 431,

87 N. W. 561, 56 L. R. A. 252.

See 10 Cent. Dig. tit. " Constitutional

Law," S 41.

12. Murphy v. State, 97 Ind. 579; State

V. Carman, 63 Iowa 130, 18 N. W. 691, 50

Am. Rep. 741.

13. Illinois.— Harris v. People, 128 111.

685, 21 N. B. 563, 15 Am. St. Rep. 153.

Indiana.— Allen v. State, 54 Ind. 461;

Brown v. State, 16 Ind. 496; Brown v. State,

8 Blackf. (Ind.) 561.

Kentucky.— Tyro v. Com., 2 Mete. (Ky.)

1; Murphy v. Com., 1 Mete. (Ky.) 365.

[IV. F, 9, a]

Michigan.— Swart v. Kimball, 43 Mich.
443, 5 N. E. 635; Hill v. People, 16 Mich.
351.

Minnesota.—State v. Everett, 14 Minn. 439.
Mississippi.— Dowling v. State, 5 Sm. & M.

(Miss.) 664; Tillman v. Allies, 5 Sm. & M.
(Miss.) 373, 43 Am. Dec. 520.
Missouri.— State v. Davis, 66 Mo. 684, 27

Am. Rep. 387; State v. Mansfield, 41 Mo.
470; Vaughan v. Scade, 30 Mo. 600.

Montana.— Kleinschmidt v. Dunphy, 1

Mont. 118.

New Hampshire.— Opinion of Justices, 41
N. H. 550.

New York.— Cancemi v. People, 18 N. Y.
128.

North Carolina.— State v. Stewart, 89
N. C. 563.

OAio.— Williams v. State, 12 Ohio St. 622;
Work V. State, 2 Ohio St. 296, 59 Am. Dec.
671.

Vermont.— Lincoln v. Smith, 27 Vt. 328.

Virginia.— Mays v. Com., 82 Va. 550.

Wisconsin.— State v. Lockwood, 43 Wis.
403.

See 10 Cent. Dig. tit. " Constitutional

Law," § 41.

14. State V. Worden, 46 Conn. 349, 33 Am.
Rep. 27; Edwards v. State, 45 N. J. L. 419;
Dillingham v. State, 5 Ohio St. 280.

15. Lee v. Tillotson, 24 Wend. (N. Y.)

337, 35 Am. Dec. 624.

16. Baker v. Braman, 6 Hill (N. Y.) 47,

40 Am. Dec. 387.

17. New York v. Manhattan R. Co., 143

N. Y. 1, 37 N. E. 494, 60 N. Y. St. 352, hold-

ing that a waiver of an objection to payment
in accordance with the provision of an un-

constitutional statute was operative as to the

past and the future.

18. Police officers, on trial for official mis-

conduct, cannot attack the validity of a stat-

ute authorizing the destruction of property

(Newman v. People, 23 Colo. 300, 47 Pac.

278) or the validity of the statute under
which they hold office (Dodd v. Board of Po-

lice Com'rs, 56 N. J. L. 258, 28 Atl. 311).
19. A sheriff, in a suit against him to com-

pel the payment of a school tax to a school-
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held to apply in the case of a defendant who was charged with an attempt to

bribe an officer.*

d. By Corpopations. Where corporations have been organized which pro-

ceed to do business under the provisions of a statute, and receive benefits under
it, they cannot be heard to allege that such a statute is unconstitutional.*^ The
laws under which corporations organize become a part of their charters and
are binding upon them.^

e. By the Government. The doctrine of waiver and estoppel applies to acts

of the government the same as in other cases. Thus where the state made a

statute passed by its legislature the basis of a suit, it was held that it was not
entitled to question the constitutionality of the statute.^

f. Assent to Taking Private Property For Public Use. Property-owners who
assent to the taking of their property for public use, under statutes authoriz-

ing it to be so taken, are estopped to deny the constitutionality of such statutes.^

And those who proceed to condemn pi'operty under such statutes are estopped ^ to

board, in accordance with statute, cannot de-

feat recovery by setting up the invalidity of

such statute. Board of Education v. Kenan,
112 N. C. 566, 17 S. E. 485. The same rule

applies to a prosecuting attorney collecting

delinquent taxes, and attempting to retain

attorney's fees out of the same. Spokane
County V. Allen, 9 Wash. 229, 37 Pao. 428,

43 Am. St. Eep. 830. See also People v.

Bunker, 70 Cal. 212, 11 Pac. 703.

20. A person charged with an attempt to

bribe officer cannot collaterally attack the

statute creating the office and providing for

the method of filling it. State v. Gardner,
54 Ohio St. 24, 42 N. E. 999, 31 L. R. A. 660.

21. Iowa.— Gano v. Minneapolis, etc., R.

Co., 114 Iowa 713, 87 N. W. 714, 87 Am. St.

Rep. 393, 55 L. R. A. 263.

Kentucky.— Covington v. Covington, etc..

Bridge Co., 10 Bush (Ky.) 69.

Maryland.— State v. Baltimore, etc., R. Co.,

34 Md. 344.

New York.— New York v. Manhattan R.

Co., 143 N. Y. 1, 37 N. E. 494, 60 N. Y. St.

352.

Wisconsin.— Madison, etc.. Plank Road Co.

V. Reynolds, 3 Wis. 287.

22. Alabama, etc., R. Co. v. Odeneal, 73

Miss. 34, 19 So. 202. See also, generally,

COEPOEATIONS.
An acceptance of a charter by a corpora-

tion with a provision authorizing summary
proceedings against it was held to be an es-

toppel to the plea that such provision was
unconstitutional. Nolensville Turnpike Co.

V. Quinby, 8 Humphr. (Tenn.) 476.

But the continuance of a foreign corpora-

tion to do business after the enactment of an

unconstitutional statute imposing conditions

upon it is not an implied assent to such con-

ditions. San Francisco v. Liverpool, etc., Ins.

Co., 74 Cal. 113, 15 Pac. 380, 5 Am. St. Rep.

425.

As to proceedings by quo warranto see

infra, IV, E, 9, i, (iv).

23. State v. Board of Liquidators, 28 La.

Ann. 121. So where the government contin-

ued for a long time without objection to pay

bounties to the manufacturers of sugar, after

the repeal of the law authorizing the payment
of such bounties, it was held that the equita-

ble obligation of the government to pay such
bounties was not affected by the constitution-

ality of such law. U. S. v. Realty Co., 163

U. S. 427, 16 S. Ct. 1120, 41 L. ed. 215.

An illegal eviction by a state of a lessee of

public works, under an invalid statute, was
held to be binding upon the state, and the
lessee entitled to surrender the leased prem-
ises. State V. Public Works, 7 Ohio Dec.
(Reprint) 446, 3 Cine. L. Bui. 265.

But the state, in proceedings by quo war-
ranto to try title to a corporate franchise,
may question the constitutionality of a stat-

ute. Atty.-Gen. v. Perkins, 73 Mich. 303,

41 N. W. 426. As to proceedings by quo
warranto see infra, IV, F, 9, i, (iv).

And a county may impeach the validity of

its bonds, issued in violation of constitu-

tional provisions. Sutliff v. Lake County,
147 U. S. 230, 13 S. Ct. 318, 37 L. ed. 145;
Dixon County v. Field, 111 U. S. 83, 4 S. Ct.

315, 28 L. ed. 360.

24. Haskell v. New Bedford, 108 Mass.
208; Columbus v. Sohl, 44 Ohio St. 479, 8

N. E. 299; State v. Mitchell, 31 Ohio 'St. 592;
Walker v. Charleston, 1 Bailey Eq. (S. C.)

443 ; Minneapolis, etc., R. Co. v. Nester, 3

N. D. 480, 57 N. W. 510.

As to condemnation proceedings generally
see Eminent Domain.
Landowners having notice of proceedings

under a statute to perfect drainage, making
no objection thereto, and taking no appeal

therefrom, waive their right to question the

constitutionality of such statute, in proceed-

ings to compel payment of assessments for

the expense incurred. In re Tuthill, 50 N. Y.

Suppl. 410.

25. A railroad company taking land under

a statute authorizing condemnation proceed-

ings cannot attack the validity of such stat-

ute on the ground that it imposes the pay-

ment of costs and attorney's fees as a condi-

tion to the exercise of the power granted.

Gano f. Minneapolis, etc., R. Co., 114 Iowa
713, 87 N. W. 714, 89 Am. St. Rep. 393, 55

[IV, F, 9, f]
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deny their validity. So the right to compensation for property taken for public
use may be waived by the owners from whom it is taken, and such assent may
be implied from the acts of the parties.^^

g. Assent to Taxation. Those who participate in proceedings to levy a tax
for the jjurpose of local improvements,^ or for any purpose from which they
expect to be benefited,^ cannot attack the validity of the tax levied in pursuance
of such proceedings ; but those who do not participate in such proceedings may
contest the validity of such taxation.^' Demanding or receiving taxes assessed

under an unconstitutional statute limits all claims of the demanding party to the

taxes so received or demanded.** And tax-collectors and their sureties are liable

for taxes collected under invalid statutes, although no liability would attach if no
collections were made.^^

h. ProeuFing Enactment of Legislation. Those who procure the enactment
of a statute, acquiesce in, ratify, or approve of it, or receive benefits under it,

may become estopped from denying its constitutionality,® although it may be

L. R. A. 263. See also People v. Murray, 5

Hill (N. Y.) 468; Lee v. Tillotson, 24 Wend.
(N. Y.) 337, 35 Am. Dec. 624.

And for the application of the same rule to

a municipal corporation see Roanoke City v.

Berkowitz, 80 Va. 616.

26. Haskell v. New Bedford, 108 Mass.
208; Brown v. Worcester, 13 Gray (Mass.)

31; Hildreth v. Lowell, 11 Gray (Mass.)

345; Embury v. Conner, 3 N. Y. 511, 53 Am.
Dec. 325; In re Albany St., 11 Wend.(N. Y.)

149, 25 Am. Dec. 618.

27. Tone v. Columbus, 39 Ohio St. 281, 48
Am. Rep. 438 [distinguished in Columbus v.

Sohl, 44 Ohio St. 479, 8 N. E. 299].

Landowners are not estopped to deny the
constitutionality of a statute authorizing as-

sessments for a local improvement, as against

one who purchased, in the open market and
on the advice of counsel, bonds which such
assessments, if valid, would be used to pay,

merely because they or some of them had se-

cured the passage of the act providing for

the improvement, had participated in the

organization of the assessment district, and
in various ways proceeded under the assump-
tion that the act was valid. O'Brien v.

Wheelock, 184 U. S. 450, 22 S. Ct. 354, 46
L. ed. 636 .[affirming 95 Fed. 883, 37 C. C. A.

309].
License-tax.— Receiving » license, and giv-

ing a bond to perform the conditions thereof,

in accordance with a statute, was held to be

an estoppel to the plea that such statute was
in violation of the interstate commerce laws.

Kcklen v. Shelby County Taxing Dist., 145

U. S. 1, 12 S. Ct. 810, 36 L. ed. 601 [distin-

guishing Robbins v. Shelby County Taxing
Dist., 120 U. S. 489, 7 S. Ct. 592, 30 L. ed.

694].

The validity of a special tax cannot be

questioned by those who have petitioned for

the passage of an ordinance authorizing its

levy. Dupre v. Board of Police, 42 La. Ann.

802, 8 So. 593; Andrus !'. Board of Police, 41

La. Ann. 697, 6 So. 603, 17 Am. St. Rep.

411, 5 L. R. A. 681.

28. Where, in anticipation of a draft, a

portion of the inhabitants of a county at a

[IV, F. 9, f]

meeting resolved in favor of borrowing money
to pay bounties to volunteer soldiers, took
part in borrowing money for such purpose,
and in obtaining legislation authorizing the
levy of a tax to reimburse the same, it was
held that all who participated in such pro-

ceedings or ratified the same were estopped
to deny the constitutionality of the law en-

acted, but as to all others such law was
unconstitutional. Ferguson v. Landram, 5

Bush (Ky.) 230, 96 Am. Dec. 350.

29. Counterman v. Dublin Tp., 30 Ohio St
515, holding that a taxpayer who had knowl-
edge of the efforts made to obtain the pas-
sage of an act authorizing an assessment foi

improvements, but taking no part therein,

was not estopped to deny the constitutional-

ity of such act. See also Tone v. Columbus,
39 Ohio St. 281, 48 Am. Rep. 438.

30. A city demanding and receiving, dur-

ing a. period of years, taxes assessed under
an unconstitutional statute is not entitled

to claim additional assessments during such
years, on the ground that such statute is

unconstitutional, and the recovery of judg-
ment by it for such taxes, in a suit in which
the validity of the statute is not questioned,

does not estop the successful party from
pleading the invalidity of such statute in

subsequent litigation between the same par-
ties. Philadelphia i\ Ridge Ave. R. Co., 142
Pa. St. 484, 28 Wkly. Notes Cas. (Pa.) 106,

21 Atl. 982.

31. Wilson V. State, 1 Lea (Tenn.) 316;
Chandler v. State, 1 Lea (Tenn.) 296.

32. Ferguson v. Landram, 5 Bush (Ky.)
230, 96 Am. Dec. 350.

An agreement by a party to abide the re-

sult of legislative action estops him from
denying the validity of a, statute destroying

his claim. Walker v. Tipton, 3 Dana
(Ky.) 3.

An exclusive ferry privilege within pre-

scribed limits, the owner of which consents to

the charter of a bridge company within such
limits, is estopped to deny the constitutional-

ity of such charter as impairing the obliga-

tion of the contract in the ferry grant.

Morey v. Orford Bridge, Smith (N. H.) 91.
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invalid as to others. This rule of estoppel does not, however, apply to voters in

elections held under such statutes.^'

i. Partieipating in Judicial PFoeeedings— (i) In General. A person may
waive his constitutional rights by taking part, without objection, in judicial pro-

ceedings. In civil proceedings the acts of the parties to the litigation which by
fair inference acknowledge the validity of a statute are binding, and will pre-

clude such parties from attacking such statute as unconstitutional.^ Instituting

proceedings to enforce a right estops the plaintiff from denying the jurisdiction

of the court in which he brings suit,^ and the acceptance by parties in interest of
emoluments to which they are entitled, and which are obtained through judicial

proceedings to which they are not parties, also estops the parties so accepting

from denying the jurisdiction of the court in which such proceedings were
instituted.*^

(ii) Giving Bonds. The giving of a bond conditioned to perform an under-
taking in the course of judicial proceedings, in accordance with statutory provi-

sions,*" or the bringing suit for a breach of the condition of bonds so given,^ will

preclude the parties to the litigation from attacking the constitutionality of a

statute authorizing such bonds to be given. But a surety merely may attack

such a statute after default of his principal.^'

(ill) Proyino Claims and Accepting Dividends. The authorities are not

agreed as to whether the proving by creditors of debts contracted prior to the

Special legislation.— Those who procure the
enactment of such for their own benefit, can-
not question its constitutionality. Chappell
V. Doe, 49 Ala. 153; Brown County Treasurer
V. Martin, 50 Ohio St. 197, 33 N. E. 1112.

33. The election of members of the legis-

lature under an unconstitutional apportion-
ment act does not estop the people from con-

testing the validity of the act before the

succeeding election. Denney v. State, 144
Ind. 503, 42 N. E. 929, 31 L. R. A. 726.

Nor does voting under an unconstitutional
statute authorizing taxation estop the voter

from denying the validity of such statute.

Greencastle Tp. v. Black, 5 Ind. 557.

34. A failure to plead that a statute is

unconstitutional in a suit on a bond given un-
der it to dissolve an attachment on a vessel,

and the entering into an agreement recogniz-

ing the validity of the statute by fair infer-

ence was held to be an estoppel to the plea

that such a statute infringed upon the ex-

clusive admiralty jurisdiction of the United
States. Vose v. Cockcroft, 44 N. Y. 415. See
also In re Tuthill, 50 N. Y. Suppl. 410 ; Peo-

ple V. Murray, 5 Hill (N. Y.) 468; Lee v.

Tillotson, 24 Wend. (N. Y.) 337, 35 Am. Dec.

624.

Pleading a former recovery in bar of an
action was held to be an estoppel in a subse-

quent proceeding to impeach the validity of

the judgment formerly recovered. Clay v.

Buchanan, 69 Iowa 88, 28 N. W. 449.

A party procuring a judicial sale to be

made cannot deny the validity of the law
authorizing it. Hansford v. Barbour, 3 A. K.
Marsh. (Ky.) 515.

Judgment creditors participating in execu-

tion sales on credit of their creditors' prop-

erty cannot question the constitutionality of

the statute authorizing such sales. Neilson

f. Churchill, 5 Dana (Ky.) 333; McKinney
V. Carroll, 5 T. B. Mon. (Ky.) 96; Chitty v.

Glenn, 3 T. B. Mon. (Ky.) 424; Barnett i.

Barbour, 1 Litt. (Ky.) 396.

35. Great Falls Mfg. Co. v. Garland, 124
U. S. .581, 8 S. Ct. 631, 31 L. ed. 527.

36. The acceptance of emoluments of the
estate of a deceased person from his admin-
istrator was held to be an estoppel in pais
to the person so accepting, in a subsequent
proceeding denying the jurisdiction of the
court issuing the letter of administration.
Drexel v. Berney, 122 U. S. 241, 7 S. Ct.

1200, 30 L. ed. 1219.

37. Giving a bond to prosecute an appeal
from an award of land damages under the
condemnation statute works an estoppel to

the plaintiff to deny the constitutionality of

the statute in proceedings to enjoin entry
upon the land taken under it. Weir v. St.

Paul, etc., R. Co., 18 Minn. 155.

As to the efiect of giving a bond to dissolve

an attachment see Vose v. Cockcroft, 44 N. Y.
415.

38. An adverse claimant to goods taken on
attachment or execution, after pursuing the
remedy on an indemnity bond taken by an
officer, on notice of claim, in accordance with
a statute restricting his remedy to such an
action, cannot deny the constitutionality of

such a statute on the ground that it deprives
him of his remedy against the officer. Dodd
V. Thomas, 69 Mo. 364. See also Ralston v.

Oursler, 12 Ohio St. 105, denying the right
of a claimant to attack the validity of a
similar statute, in a suit against a sheriff,

after having pursued the statutory remedy
on bond given by latter.

39. A surety in replevin, in proceedings to
restrain a levy on his real estate, after the
default of his principal, was held to be en-

[IV, F, 9, 1. (ni)]



196 [8 Cyc] C0N8TITUTI0NAL LA F
enactment of an unconstitutional insolvent law, in an insolvency proceeding insti-

tuted under such law, and the acceptance of dividends from the estate of the
insolvent, will preclude such creditors from attacking the validity of the law. It

has been held that such an attack may be made by a creditor proving such a
claim and receiving a dividend in a suit against the debtor.*' But the contrary
has been maintained.^' And where the insolvent law is valid generally, it Jias

been held that a prior creditor waives no rights by proving his claim and accept-

ing a dividend.^^

(iv) Prooeedinos by Quo Wareanto. In proceedings instituted by the

state, in the nature of quo warranto, to try the right of persons to a corporate
franchise, the constitutionality of a statute under which the exercise of such right

is claimed may be inquired into.*^

G. Determination of Constitutional Questions— l. In General. The
Judiciary is a coordinate branch of the government, and like the other depart-

ments is independent within its own sphere ; and where an act of the legislature

is repugnant to the constitution the courts not only have the power, but it is their

duty to so declare it.^ But it does not follow that the courts are authorized to

titled to attack the validity of the statute
under which the bond waa given. Strong v.

Daniel, 5 Ind. 348.

40. Kimberly v. Ely, 6 Pick. (Mass.) 440,
holding that a creditor whose debt was con-

tracted prior to the enactment of an uncon-
stitutional insolvent law might prove his

claim in an insolvency proceeding instituted

under such law, accept a dividend from the
insolvent estate, and maintain an action for

the balance due on the original claim after

such law was declared unconstitutional.

41. See Van Hook v. Whitlock, 26 Wend.
(N. Y.) 43, 37 Am. Dec. 246 [affirming 7

Paige (N. y.) 373].

42. Elton V. O'Connor, 6 N". D. 1, 68 N. W.
84, 33 L. R. A. 524.

A foreign creditor, prosecuting a claim to

judgment in a state court, without proving
the same in insolvency or receiving a divi-

dend, does not lose his remedy against the

debtor by the discharge of the latter under
a state insolvency law. Soule v. Chase, 39

K. Y. 342; Hick v. Hotchkiss, 7 Johns. Ch.

(N. Y.) 297, 11 Am. Dec. 472; Sturgis v.

Crowninshield, 4 Wheat. (U. S.) 122, 4 L. ed.

529. But it is otherwise if such creditor

voluntarily makes himself a party to an in-

solvency proceeding. Clay v. Smith, 3 Pet.

(U. S.) 411, 7 L. ed. 723. And where the

debt is contracted within the state a certifi-

cate of discharge from a state insolvency court

is a bar as against a, foreign creditor. Stod-

dard V. Harrington, 100 Mass. 87, 97 Am.
Dec. 80, 1 Am. Rep. 92; Burrall v. Rice, 5

Gray (Mass.) 539; Scribner v. Fisher, 2 Gray
(Mass.) 43.

43. Atty.-Gen. v. Perkins, 73 Mich. 303, 41

N. W. 426.

44. Alabama.— Hawkins v. Roberts, 122

Ala. 130, 27 So. 327; Dyer v. Tuskaloosa

Bridge Co., 2 Port. (Ala.) 298, 27 Am. Dec.

655.

California.— People v. Burbank, 12 Cal.

378; Nougues v. Douglass, 7 Cal. 65.

[IV, F. 9, i, (ill)]

Connecticut.— Bishop's Fund v. Rider, 13
Conn. 87.

Delaware.— Bailey v. Philadelphia, etc., R.
Co., 4 Harr. (Del.) 389, 44 Am. Dec. 593.

Georgia.— Winter v. Jones, 10 Ga. 190, 54
Am. Dec. 379; Beall v. Beall, 8 Ga. 210.

Illinois.— People v. Marshall, 6 111. 672;
Phoebe v. Jay, 1 111. 268; People v. ForqUer,
1 111. 104.

Indiana.— State v. Bailey, 16 Ind. 46, 79
Am. Dec. 405 ; Maize v. State, 4 Ind. 342.

Kansas.— Mayberry v. Kelly, 1 Kan. 116.

Louisiana.—Hyde v. Planters' Bank, 8 Rob.
(La.) 416; Nicholson v. Thompson, 5 Rob.
(La.) 383; Le Breton v. Morgan, 4 Mart
N. S. (La.) 138; Dutillet v. Dutillet, 3

Mart. N. S. (La.) 468; Johnson v. Duncan,
3 Mart. (La.) 530, 6 Am. Dec. 675; Brooks
V. Weyman, 3 Mart. (La.) 16.

Maryland.— Whittington v. Polk, 1 Harr.
& J. (Md.) 236; Wilson v. Hardesty, 1 Md.
Ch. 66.

Massachusetts.— Norwich v. Hampshire
County Com'rs, 13 Pick. (Mass.) 60; Charles
River Bridge v. Warren Bridge, 7 Pick.

(Mass.) 344.

Mississippi.— Runnels v. State, Walk.
(Miss.) 146.

Tfevada.—'State v. Arrington, 18 Nev. 412,

4 Pac. 735.

2few York.—Eon p. McCoUum, 1 Cow. (N. Y.)

550.

North Carolina.— Den v. Foy, 5 N. C. 58,

3 Am. Dec. 672; State v. , 2N. C. 28.

Ohio.— Cincinnati, etc., R. Co. v. Clinton

County, 1 Ohio St. 77; Griffith v. Crawford
County, 20 Ohio Appendix 1.

Pennsylvania.— Page v. Allen, 58 Pa. St.

338, 98 Am. Dec. 272; Indiana, etc., Turn-

pike Road Co. i;. Phillips, 2 Peur. & W. (Pa.)

184; Bakin v. Raub, 12 Serg. & R. (Pa.)

330; Moore v. Houston, 3 Serg. & R.
(Pa.) 169; Stoddard «. Smith, 5 Binn. (Pa.)

355; Emerick v. Harris, 1 Binn. (Pa.) 416;
Respublica v. Duquet, 2 Yeates (Pa.) 493;
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supervise every act of the legislature or that they will inquire into the validity of

all legislative proceedings that may have the force of laws." Neitlier have the

courts any authority to avoid the effect of failure of the legislature to perform its

duty."
2. What Courts May Determine— a. In General. It has been held that only

the highest judicial tribunals have the power to declare an act of the legislature

jmconstitutional,*' but inferior courts have exercised this power ;
^ and it is now

generally held that inferior courts of original jurisdiction have power to pass

upon the validity of a statute and to declare it unconstitutional in proceedings

before them in the course of judicial administration.*' But this power is exercised

by such courts with great caution.™

b. The Federal Judiciary. The authority of the federal courts to pass upon
the constitutionality of legislation is limited to such acts as contravene or are

repugnant to some provision of the federal constitution .°'

Martin v. Bear, 5 Pa. L. J. Rep. 17, 3 Am.
L. J. 457.

Texas.— Lastro v. State, 3 Tex. App. 363.
Vermont.— Starr v. Robinson, 1 D. Chipm.

(Vt.) 257, 6 Am. Dec. 732.

Virginia.—-Com. v. Caton, 4 Call (Va.

)

5; Kamper v. Hawkins, 1 Va. Cas. 20.

United States.— Cohens v. Virginia, 6

Wheat. (U. S.) 264, 5 L. ed. 257; Fletcher v.

Peck, 6 Cranch (U. S.) 87, 3 L. ed. 162; Mar-
bury V. Madison, 1 Cranch (U. S.) 137, 2

L. ed. 60; Vanhorne «. Dorranee, 2 Ball.

(U. S.) 304, 28 Fed. Cas. No. 16,867; Darby
V. Wright, 3 Blatchf. (U. S.) 170, 6 Fed.

Cas. No. 3,574.

The judiciary possess the power to declare

laws contrary to the constitution void, as a
necessary power inherent in their office. Le
Breton v. Morgan, 4 Mart. N. S. (La.) 138.

See also Myers v. English, 9 Cal. 341 ; Piscat-

aqua Bridge v. New Hampshire Bridge, 7

N. H. 35; Miller v. State, 3 Ohio St. 475.

And see supra, IV, B, 4.

"Whenever it is clear that the legislature

has transcended its authority, and that a

legislative act is in conflict with the consti-

tution, it is imperatively required of the

court ... to declare the act inoperative and
void." Lane v. Doe, 4 111. 238, 36 Am. Dee.

543. See also supra, IV, B, 4, b.

45. Miller v. State, 3 Ohio St. 475.

46. Myers v. English, 9 Cal. 341 ; In re

State Census, 6 S. D. 540, 62 N. W. 129.

47. Ortman v. Greenman, 4 Mich. 291;

In re Stahl, 1 Lane. L. Rev. 329.

48. In re Stahl, 1 Lane. L. Rev. 329.

49. State v. Lee, 106 La. 400, 31 So. 14

(holding that a court vested with original

jurisdiction ratione materice and ratione per-

sonce has the power to pass upon the consti-

tutionality of a statute under which a crimi-

nal prosecution is conducted before it) ;

CoTn. V. Franklin, 2 Am. L. J. N. S. 287

(holding that an inferior court of original

jurisdiction has the power to decide as to

the constitutionality of an act of the legis-

lature) ; White V. Kendrick, 1 Brev. (S. C.)

469 (holding that a district court had au-

thority to determine the constitutionality of

acts of the legislature).

50. A statute will not be held unconstitu-

tional by a trial court, unless its provisions

are so clearly unconstitutional that there can
be no reasonable doubt upon the subject.

Ithaca -v. Babcock, 36 Misc. (N. Y.) 49, 72
N. y. Suppl. 519 [affirmed in 72 N. Y. App.
Div. 260, 76 N. Y. Suppl. 49]. Nor will a
statute be held unconstitutional at a special

term, except in cases of plain conflict with
the constitution (Smith i;. Keteltas, 32 Misc.

(N. Y.) Ill, 66 N. Y. Suppl. 260 [affirmed

in 62 N. Y. App. Div. 174, 70 N. Y. Suppl.

1065]), or by a single justice of an inferior

court (People v. McDonald, 52 N. Y. Suppl.

898).
The supreme court, in case of a division in

opinion upon constitutional questions, will

not call in the justices of the circuit courts,

when authorized to do so by constitutional

provisions, where the question to be deter-

mined is one of public policy. Johnson v.

Charleston, etc., R. Co., 55 S. G. 152, 32 S. E.

2, 33 S. E. 174, 44 L. R. A. 645.

51. V. S. V. The William, 28 Fed. Cas. No.

16,700, 2 Hall L. J. 255.

As to who must construe the federal con-

stitution see supra, IV, B, 1, a.

It is only where congress has palpably ex-

ceeded the limits of its authority that the

federal courts will intervene. U. S. v. Cur-
tis, 12 Fed. 824.

It is within the scope of the federal ju-

diciary to inquire into the rates of compen-
sation fixed by municipal corporations and
private corporations for appropriated water

within a state, and to determine whether

such rates deprive property-owners of their

property without just compensation, and the

court may annul the same if found unreason-

able. San Diego Land, etc., Co. v. National

City, 74 Fed. 79.

Where they are called upon to determine
the rights of parties to litigation under a

state law, the federal courts will not, in

doubtful cases, adjudge a state statute to be

in conflict with the state constitution, unless

the highest court of the state has pronounced
such statute unconstitutional. Fish r. Fond
du Lac, 9 Fed. Cas. No. 4,813o, 12 Reporter
295.

[IV, G, 2, b]
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e. The State Judiciary. In doubtful cases, where a question of conflict

between a state statute and an act of congress is raised, the supreme court of a
state will render such a judgment as will enable the parties to bring the case
before the supreme court of the United States for review, and without expressing
an opinion which would conclude the parties to the action.^^

3. Purpose of Determining and What Will Not Be Determined— a. In General.
The purpose of determining constitutional questions is to expound the laws
enacted by the government, for the protection of both public and private rights,

and for these purposes only can the constitutionality of a statute be questioned in

any court. The validity of a constitutional provision,^' or the legality of the
structure of the government of which the court called upon to give its opinion
forms a part, by virtue of the same constitutional enactment,^ are questions that

will not be passed upon ; nor will acts of the legislature be declared absolutely

void where great injury must necessarily result,^^ unless to prevent a most palpable
violation of the constitution.^^ And courts are cautious about declaring the stat-

utes of other states unconstitutional and will do so only when a very strong case

is presented.^'

b. Reality of Controversy and Necessity of Determination— (i) Iif General.
It is a well-settled principle that the constitutionality of a statute will not be deter-

mined in any case, unless such determination is absolutely necessary in order to

determine the merits of the suit in which the constitutionality of such statute has
been drawn in question ;

^ and then only where the part of the statute alleged to

52. Hopkins v. Stockton, 2 Watts & S.

(Pa.) 163. It is with the supreme court

of the United States to determine finally

whether legislation or action under state au-

thority is due process of law. State v. Spo-
naugle, 45 W. Va. 415, 32 S. E. 283, 43
L. R. A. 727.

As to who must construe state constitution
see supra, IV, B, 1, b.

53. The validity of the acts of the people

in a constitutional convention are not open
to judicial inquiry. Anderson v. Baker, 23
Md! 531.

54. The validity of an election of officers

after the adoption of a new constitution will

not be determined by the court created or

continued in power by such constitution.

Loomis V. Jackson, 6 W. Va. 613.

55. Where the legislature, without consti-

tutional authority, and for many years, had
granted divorces, it was held that such di-

vorces would not be declared void on account

of the evil that would follow from such a
declaration, but that the court would be con-

tent with a declaration that the exercise of

such a power was unconstitutional, feeling

confident that the practice would cease.

Bingham v. Miller, 17 Ohio 445, 49 Am. Dec.

471.

56. Where important and almost revolu-

tionary results would follow from declaring

a session of the legislature illegal, it was
held that a most direct and palpable viola-

tion of the constitution must be shown be-

fore the court would intervene. Gormley v.

Taylor, 44 Ga. 76.

57. A very strong case must be made out

before a court will declare a statute of an-

other state unconstitutional as contravening

[IV, G, 2. e]

the constitution of the state enacting it.

Hyde v. Planters' Bank, 8 Rob. (La.) 416;
Illinois Bank v. Sloo, 16 La. 539, 35 Am.
Dec. 223. But this will be done, even though
the courts of the state enacting such statute

have not passed upon it. Woodward v. Cen-
tral Vermont R. Co., 180 Mass. 599, 62 N. B.
1051. See also Shoe, etc., Nat. Bank v.

Wood, 142 Mass. 563, 8 N. E. 753; Simonds
V. Simonds, 103 Mass. 572, 4 Am. Rep. 576;
Stoddart v. Smith, 5 Binn. (Pa.) 355.

58. Alabama.— Hill v. Tarver, 130 Ala.

592, 30 So. 499; Shehane v. Bailey, 110 Ala.

308, 20 So. 359; Kansas City, M., etc., R.
Co. V. Whitehead, 109 Ala. 495, 19 So. 705;
Smith V. Speed, 50 Ala. 276.

Colorado.— Platte Land Co. v. Hubbard,
(Colo. 1902) 69 Pac. 514.

Connecticut.—• Skinner v. Hartford Bridge
Co., 29 Conn. 523; Crandall v. State, 10
Conn. 339.

Georgia.— Herring v. State, 114 Ga. 96, 39
S. E. 866; Board of Education v. Bruns-
wick, 72 Ga. 35S; Taylor v. Flint, 35 Ga.
124.

Idaho.— McGinnis v. Davis, (Ida. 1901)
65 Pac. 364; Howell v. Ada County, (Ida.

1898) 53 Pac. 542.

Illinois.— Joliet v. Alexander, 194 111. 457,

62 N. E. 861.

/ndiano.— Hart v. Smith, (Ind. 1902) 64
N. E. 661; Shilling v. State, 158 Ind. 185,

62 N. E. 49; Isenhour v. State, 157 Ind. 517,

62 N. B. 40, 87 Am. St. Rep. 228; Seymour
First Nat. Bank v. Greger, 157 Ind. 479, 62
N. E. 21; Martin v. State, 143 Ind. 545, 42
N. E. 911: Hoover v. Wood, 9 Ind. 286.

Iowa.— Dubuque, etc., R. Co. v. Diehl, 64
Iowa 635, 21 N. W. 117; McClure v. Owens,
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be nneonstitutional is involved in the controversy, and the remaining portion is

incomplete and inoperative in itself.^'

(ii) FriendlyAND Fictitious Suits, Waivers, Etc., and Suits For Costs.
The constitutionality of a statute will not be passed upon in a friendly *" or in a
fictitious^' suit, upon waiver of other than constitutional questions involved,^
upon the admissions of a district attorney,*' or upon an agreed statement of
facts.'* Neither will the constitutionality of a statute be determined after it has
been repealed, in a suit prosecuted for costs.^

(hi) Collateral Attack Upon Statutes on Applications For Pro-
visional Remedies. Nor will the constitutionality of a statute be determined
collaterally "upon an application for provisional remedies, such as motions col-

lateral to the main issue, applications for injunctions, and mandamus,'^' nor will

21 Iowa 133. See also Youngerman v. Mur-
phy, 107 Iowa 686, 76 N. W. 648.

Kentucky.— Cumberland, etc., R. Co. v.

Barren County Ct., 10 Bush (Ky.) 604.
Louisiana.—Bienvenu's Succession, 106 La.

595, 31 So. 193 ; St. Landry Parish v. Stout,

32 La. Ann. 1278. And see Globe Lumber
Co. V. Griffeth, 107 La. 621, 31 So. 1010.

Maine.— Longley v. Longley, 92 Me. 395,

42 Atl. 798.

Maryland.—Summerson v. Schilling, 94 Md.
591, 51 Atl. 610.

Michigan.— Upton v. Kennedy, 36 Mich.
215; Weimer v. Bunbury, 30 Mich. 201.

Mississippi.— Hendricks v. State, 79 Miss.

368, 30 So. 708; Hallum v. Mobile, etc., R.
Co., (Miss. 1899) 24 So. 909.

Missouri.— State v. Rich, ' 20 Mo. 393.

Constitutional questions aflfecting the rights

of persons will not be determined where such
rights are not directly or necessarily in-

volved. Watson Seminary v. Pike County
Ct., 149 Mo. 57, 50 S. W. 880, 45 L. R. A.
675.

Nebraska.— State v. Douglas County, 18

Nebr. 506, 26 N. W. 315.
Nevada.— State v. Curler, (Nev. 1902) 67

Pac. 1075; Burling v. Goodman, 1 Nev. 314.

New Jersey.— State v. Corson, 67 N. J. L.

178, 50 Atl. 780.

Neto York.—• People v. New York County,
3 Abb. Dec. (N. Y.) 566, 2 Keyes {N. Y.)

288, 34 How. Pr. (N. Y.) 379; Livingston v.

Livingston, 65 N. Y. App. Div. 242, 72 N. Y.
Suppl. 487; Benson v. New York, 10 Barb.

(N. Y.) 223.

Ohio.—• Collins v. Bingham, 22 Ohio Cir.

Ct. 533 ; State v. Price, 8 Ohio Cir. Ct. 25.

Pennsylvania.—Bedford v. Shilling, 4 Serg.

& R. (Pa.) 401, 8 Am. Dec. 718.

South Carolina.— Ex p. Florence School,

43 S. C. 11, 20 S. E. 794.

Tennessee.— Gilreath v. Gilliland, 95 Tenn.

383, 32 S. W. 250.

West Virginia.— Edgell v. Conaway, 24

W. Va. 747.

United States.— Ea; p. Randolph, 2 Brock.

(U. S.) 447, 20 Fed. Cas. No. 11,558.

See 10 Cent. Dig. tit. " Constitutional

Law," § 43.

59. State v. Newton, 59 Ind. 173.

Where a statute may be completely exe-

cuted without any violation of the constitu-
tion, or without further legislative action, it

cannot be held unconstitutional or defective.

People V. Rochester, 50 N. Y. 525.

Where sections of a statute provided a
remedy for injuries to crops by live stock
running uncontrolled, and provided a com-
plete remedy within themselves it was held
that such sections would not be declared un-
constitutional, where the same sections, with
others of the same statute, were assailed as
unconstitutional. Shehane v. Bailey, 110 Ala.
308, 20 So. 359.

60. Chicago, etc., R. Co. v. Wellman, 143
U. S. 339, 36 L. ed. 176 [affirming 83 Mich.
592, 47 N. W. 489].

61. Brewington v. Lowe, 1 Ind. 21, 80 Am.
Dec. 349.

62. The constitutionality of a statute will

not be passed upon where other decisive ques-
tions are raised by the record and waived for
the purpose of obtaining a judicial determina-
tion of the constitutional question, upon an
agreed state of facts. Dubuque, etc., R. Co.
V. Diehl, 64 Iowa 635, 21 N. W. 117.

63. Where the constitution prohibited the
establishing of new counties by reducing the
population of old counties below the legal

rate of representation, and a new county had
been formed by a reduction of the population
of old counties below such limit, it was held,

on a motion to quash an indictment found in

such new county, and upon admission of the
facts by the district attorney, that the consti-

tutionality of no law could be determined
upon such admissions. State v. Rich, 20 Mo.
393.

64. See Dubuque, etc., R. Co. v. Diehl, 64
Iowa 635, 21 N. W. 117; Chicago, etc., R. Co.
I'. Wellman, 143 U. S. 339, 12 S. Ct. 400, 36
L. ed. 176.

65. Burbauk v. Williams, 61 N. C. 37.

66. Idaho.— On an application for a man-
damus by a private person, to enforce a
private right. Wright v. Kelly, (Ida. 1895)
43 Pac. 565.

Maine.— On an application for a, prelimi-
nary injunction, to restrain the operations of
a, railroad company, on the ground that its

charter was unconstitutional. Deering v.

York, etc., E. Co., 31 Me. 172. But an in-

junction to preserve rights under statute will

[IV, G, 3, b, (ill)]
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such a question be passed upon in hearings upon affidavits.*' But the constitu-

tionality of a statute will be determined on a motion ^o strike out a judgment
entered under it ; ^ and also in proceedings for mandamus to compel a court to

take jurisdiction."
4." Raising and Pointing Out Constitutional Infringements— a. In General. A

constitutional question is raised when the constitutionality of a statute is denied
on the one side and asserted upon the other, the one claiming that his rights will

be infringed upon if the purposes contemplated by such statute are carried out,

and the other claiming the right to carry out the purposes contemplated thereby.™
The question of the constitutionality of a statute cannot be raised for the first

time on appeal, and the record is conclusive as to the proceedings below.'^

b. Pointing Out Specific Constitutional Ppovlsions Infringed. A statute will

not be declared void unless its invalidity is distinctly pointed out and clearly

shown,''^ and therefore one who alleges that a statute is unconstitutional must
point out the specific constitutional provision that is violated by it.'^*

be granted where it can be done without con-
clusively determining the constitutionality of

such statute, if nothing appears against its

constitutionality. Moor v. Veazie, 31 Me.
360. But on summary process upon petition

for mandamus the constitutionality of a stat-

ute affecting the rights of third persons will

not be determined. Smyth v. Titcomb, 31 Me.
272.

Missouri.— The constitutionality of a stat-

ute establishing counties cannot be questioned
on a motion to quash an indictment foimd in

a county alleged to be illegally established.

State V. Rich, 20 Mo. 393.

New York.— The constitutionality of a
statute will not be considered on a motion to

strike out part of the complaint (Brien v.

Clay, 1 E. D. Smith (N. Y.) 649), and
should not be considered by a single justice

on a collateral motion (Macomber v. New
York, 17 Abb. Pr. (N. Y.) 35) ; nor will its

constitutionality be determined upon a hear-

ing upon affidavits (Havemeyer v. IngersoU,

12 Abb. Pr. N. S. (N. Y.) 301).
North Carolina.— The constitutionality of

a statute will not be determined on afBdavits,

in an application for an injunction. Small-

wood V. Newbern, 90 N. C. 36.

United States.—An act of congress will not

be declared unconstitutional on a motion for

a provisional injunction (Lothrop v. Sted-

man, 13 Blatchf. (U. S.) 134, 15 Fed. Cas.

No. 8,519, 12 Alb. L. J. 354, 15 Am. L. Reg.
N. S. 346, 22 Int. Rev. Rec. 33, 4 Ins. L. J.

829), or on a motion to remand a cause to a
state court (Lamar v. Dana, 10 Blatchf.

(U. S.) 34, 14 Fed. Cas. No. 8,005).

See 10 Cent. Dig. tit. " Constitutional

Law," § 45.

67. See Havemeyer v. IngersoU, 12 Abb.

Pr. N. S. (N. Y.) 301; Smallwood v. New-
bern, 90 N. C. 36.

68.

287.

69.

767.

70.

Philadelphia v. Pepper, 2 Pa. Co. Ct.

State V. Hocker, 36 Fla. 358, 18 So.

Where the defendants, in proceedings

to restrain the enforcement of a statute sil-
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leged to be unconstitutional, asserted the
constitutionality of such statute and admitted
that they intended to do the acts authorized
by it and sought to be restrained, it was held
that the constitutionality of the statute was
directly raised, and that a determination of

the constitutional question was necessary to

a decision of the case. Rathbone v. Wirth,
6 N. Y. App. Div. 277, 40 N. Y. Suppl. 535,

74 N. Y. St. 962 [distinguishing People v.

Crissey, 91 N. Y. 616].

The constitutionality of a statutory pro-
vision fixing the penalty for a contempt is

not raised by showing that a sentence for

contempt imposed by a chancellor coincided

with the maximum of the statute. In re

Murphy, 73 Vt. 115, 50 Atl. 817.

The constitutionality of a statute is not
determined by what has been done under it,

but by what may be done by virtue of its

provisions. Minneapolis Brewing Co. v. Me-
Gillivray, 104 Fed. 258.

When a constitutional inquiry relates to

the legality of a court which assumes to act

and involves its power to act in any case, it

is imnecessary to make the preliminary ob-

jection to its exercise of jurisdiction; but
when the court has power to act in any case,

its exercise of jurisdiction over the particular

acts must be brought to the attention of such
court by objection of some kind before re-

sort can be,had to a remedy by an extraordi-

nary writ. Hill V. Tarver, 130 Ala. 592, 30

So. 499.

71. The constitutionality of a statute will

not be determined upon appeal, where it does

not appear by the record that the decision of

the court below was based upon that ques-

tion. Hopson V. Murphy, 1 Tex. 314. See

also, generally, Appeal and Eerob.

72. Crowley v. State, 11 Oreg. 512, 6 Pac.

70.

73. Colorado.— People v. Ruoker, 5 Colo.

455.

Mississippi.— Rohrbacher v. Jackson, 51

Miss. 735.

Oregon.— Crowley v. State, 11 Greg. 512, 6
Pac. 70.
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5. Presumptions and Construction in Favor of Constitutionality— a. In General.

Statutes are always presumed to be constitutional, and this presumption will be
indulged in by the courts until the contrary is clearly shown.'^ This rule is one

Pennsylvania.— Northumberland County v.

Zimmerman, 75 Pa. St. 26; In re League
Island, 1 Brewst. (Pa.) 524.

South Ga/roUna.— Mauldin v. Greenville,

42 S. C. 293, 20 S. E. 842, 46 Am. St. Eep.
723, 27 L. R. A. 284.

Tennessee.— Davis v. State, 3 Lea (Tenn.)

376.

Texas.— Houston, etc., R. Co. v. Harry, 63
Tex. 256.

See 10 Cent. Dig. tit. " Constitutional
Law," § 44.

74. Alabama.— South, etc., Alabama R.
Co. V. Morris, 65 Ala. 193-; Zeigler v. South,
etc., Alabama R. Co., 58 Ala. 594.

Arkansas.— Smithee v. Garth, 33 Ark. 17;
State V. Sorrells, 15 Ark. 664; Eason v. State,

11 Ark. 481.

California.— In re Madera Irr. Dist., 92
Cal. 296, 29 Pac. 272, 27 Am. St. Rep. 106,

675, 14 L. R. A. 755; Stockton, etc., R. Co.

V. Stockton, 41 Oal. 147; Bourland v. Hil-

dreth, 26 Cal. 161 ; Pattison v. Yuba County,
13 Cal. 175; People v. Burbank, 12 Cal. 378;
iJurgoyne v. San Francisco County, 5 Cal. 9.

Colorado.— Denver v. Knowles, 17 Colo.

204, 30 Pac. 1041; People v. Richmond, 16

Colo. 274, 26 Pac. 929; Alexander v. People,

7 Colo. 155, 2 Pac. 894; People v. Rucker, 5

Colo. 455.

Connecticut.— Camp v. Rogers, 44 Conn.
291; State v. Carroll, 38 Conn. 449, 9 Am.
Rep. 409 ; Hartford Bridge Co. v. Union Ferry
Co., 29 Conn. 210.

Delaware.— Bailey v. Philadelphia, etc., R.
Co., 4 Harr. (Del.) 389, 44 Am. Dec. 593.

District of Columbia.— U. S. v. Seymour,
10 App. Cas. (D. C.) 294.

Florida.— State v. Canfield, 40 Fla. 36, 23
So. 591, 42 L. R. A. 72; Holton v. State, 28
Fla. 303, 9 So. 716; Cheney v. Jones, 14 Fla.

587; Cotten v. Leon County Com'rs, 6 Fla.

610.

Georgia.— Park v. Candler, 113 6a. 647,

39 S. E. 89; Ivey v. State, 112 Ga. 175, 37
S. E. 398; Howell v. State, 71 Ga. 224, 51
Am. Rep. 259; Boston v. Cummins, 16 Ga.

102, 60 Am. Dec. 717; Padelford v. Savannah,
14 Ga. 438 ; Carey v. Giles, 9 Ga. 253 ; Beall

V. Beall, 8 Ga. 210; Flint River Steamboat
Co. V. Foster, 5 Ga. 194, 48 Am. Dec. 248;
Grimball v. Ross, T. U. P. Charlt. (Ga.)

175.

Illinois.— Robson v. Doyle, 191 111. 566, 61

N. E. 435 ; Hawthorn v. People, 109 111. 302,

50 Am. Rep. 610; Chicago City R. Co. v.

Smith, 62 111. 238; Bunn v. People, 45 111.

397; Bruce v. Schuyler, 9 111. 221, 46 Am.
Dec. 447; Lane v. Doe, 4 111. 238, 36 Am.
Dec. 543; Phoebe v. Jay, 1 111. 268; Havens,
etc., Co. V. Diamond, 93 HI. App. 557.

Indiana.— State v. Denny, 118 Ind. 382, 21

N. E. 274, 4 L. R. A. 65; Robinson v. Schenck,
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102 Ind. 307, 1 N. E. 698; Hays v. Tippy, 91

Ind. 102; Lucas v. Tippecanoe County, 44
Ind. 524; Groesch v. State, 42 Ind. 547; La-
fayette, etc., R. Co. V. Geiger, 34 Ind. 185;
Brown v. Buzan, 24 Ind. 194; Stocking v.

State, 7 Ind. 326; State v. Cooper, 6 Blackf.

(Ind.) 258.

Iowa.— Gates v. Brooks, 59 Iowa 510, 6
N. W. 595, 13 N. W. 640; McGregor v. Bay-
lies, 19 Iowa 43; Morrison v. Springer, 15

[owa 304; McCormick v. Rusch, 15 Iowa 127,

83 Am. Dec. 401; State v. Davis County
Judge, 2 Iowa 280.

Kansas.— State v. Barrett, 27 Kan. 213;
Leavenworth County Com'rs v. Miller, 7 Kan.
479, 12 Am. Rep. 425; State v. Barker, 4
Kan. 435; State v. Robinson, 1 Kan. 17.

Kentucky.— Collins v. Henderson, 11 Bush
(Ky.) 74; MoReynolds v. Smallhouse, 8 Bush
(Ky.) 447; Louisville v. Hyatt, 2 B. Mon.
(Ky.) 177, 36 Am. Dec. 594; Board of Trus-
tees, etc. 1). Lexington, 23 Ky. L. Rep. 1470,
65 S. W. 350.

Louisiana.— Grinage v. Times Democrat
Pub. Co., 107 La. 121, 31 So. 682; New Or-
leans V. Chappuis, 105 La. 179, 29 So. 721;
State V. Capdevielle, 104 La. 561, 29 So. 215;
State V. Clinton, 25 La. Ann. 401; Police

Jury V. McDonogh, 8 La. Ann. 341; State i;.

Judge Fifth Judicial Dist., 5 La. Ann. 756;
Hyde v. Planters' Bank, 8 Rob. (La.) 416;
Nicholson v. Thompson, 5 Rob. (La.) 383;
Le Breton v. Morgan, 4 Mart. N. S. (La.)

138; Dutillet v. Dutillet, 3 Mart. N. S. (La.)

468; Johnson v. Duncan, 3 Mart. (La.) 530,

6 Am. Dec. 675; Brooks v. Weyman, 3 Mart.
(La.) 9. And see State v. Sonier, 107 La.
794, 32 So. 175.

Maine.—^ Williamson v. Carlton, 51 Me.
449; Lunt's Case, 6 Me. 412.

Maryland.— Beasley v. Ridout, 94 Md. 641,
52 Atl. 61 ; Fell v. State, 42 Md. 71, 20 Am.
Rep. 83; Harrison v. State, 22 Md. 468, 85
Am. Dec. 658; Whittington v. Polk, 1 Harr.
& J. (Md.) 236; Wilson v. Hardesty, 1 Md.
Ch. 66.

Massachusetts.— Com. v. People's Five
Cent Sav. Bank, 5 Allen (Mass.) 428; Dear-
born V. Ames, 8 Gray (JMass.) 1; Norwich v.

Hampshire County, 13 Pick. (Mass.) 60;
Bullard v. Dame, 7 Pick. (Mass.) 239; Port-
land Bank v. Apthorp, 12 Mass. 252.

Michigan.— People v. Smith, 108 Mich.
527, 66 N. W. 382, 62 Am. St. Rep. 715, 32
L. R. A. 853; Atty.-Gen. v. Preston, 56 Mich.
177, 22 N. W. 261; Inkster v. Carver, 16
Mich. 484; Tyler v. People, 8 Mich. 320; Scott
V. Smart, 1 Mich. 295.

Minnesota.— State v. Canada Cattle Car
Co., 85 Minn. 457, 89 N. W. 66.

Mississippi.— Runnels v. State, Walk.
(Miss.) 146.

Missouri.— State v, Thompson, 144 Mo. 314,

46 S. W. 191; Eso p. Renfrow, 112 Mo. 591,

[IV. G, 5, a]



802 [8 Cye.J CONSTITUTIONAL LA W
of universal application, and the principle is equally well established that statutes

will be so construed, wherever it is possible to do so, so that they shall harmonize
with the constitution, to the end that they may be sustained.''^^ Such a construc-

20 S. W. 682; state v. Watts, 111 Mo.
553, 20 S. W. 237; State v. Searcy, 111 Mo.
236, 20 S. W. 186; Wells v. Missouri Pac. R.
Co., 110 Mo. 286, 19 S. W. 530, 15 L K. A.
847; State v. Wiley, 109 Mo. 439, 19 S. W.
197; State v. Simmons Hardware Co., 109
Mo. 118, 18 S. W. 1125, 15 L. E. A. 676;
Kelly V. Meeks, 87 Mo. 396; State v. Cape
Girardeau, etc., R. Co., 48 Mo. 468; Blair v.

Ridgely, 41 Mo. 63, 97 Am. Dec. 248; State
v. Rich, 20 Mo. 393.

Nebraska.—State v. Babcock, 23 Nebr. 128,
36 N. W. 348. See also Rosenbloom v. State,

(Nebr. 1902) 89 N. W. 1053, 57 L. R. A.
922.

Nevada.— State v. Humboldt County, 21
Nev. 235, 29 Pac. 974; Evans v. Job, 8 Nev.
322; State v. Doron, 5 Nev. 399; State v.

Parkinson, 5 Nev. 15.

New Hampshire.— Orr v. Quimby, 54 N. H.
590; Rich v. Flanders, 39 N. H. 304.

New Jersey.— Virtue v. Essex County, 67
N. J. L. 139, 50 Atl. 360; Olden v. Hallet, 5
N. J. L. 466.

New York.— People v. City Prison, 144
N. Y. 529, 39 N. E. 686, 27 L. R. A. 718;
People V. Briggs, 50 N. Y. 553; People v.

New York Cent. R. Co., 34 Barb. (N. Y.)

123; Beecher v. Allen, 5 Barb. (N. Y.) 169;
Ithaca V. Babcock, 36 Misc. (N. Y.) 49, 72
N. Y. Suppl. 519 [affirmed in 72 N. Y. App.
Div. 260, 76 N. Y. Suppl. 49] ; In re Brenner,
35 Misc. (N. Y.) 212, 70 N. Y. Suppl. 744;
Clarke v. Rochester, 5 Abb. Pr. (N. Y.) 107;

Hague V. Powers, 25 Ho'w. Pr. (N. Y.) 17;

Morris v. People, 3 Den. (N. Y.) 381; Ex p.

McCollum, 1 Cow. (N. Y.) 550.

North Carolina.— McGwigan v. Wilming-
ton, etc., R. Co., 95 N. C. 428, 59 Am. Rep.

247; Neal v. Roberts, 18 N. C. 81; Newbern ,

Bank v. Taylor, 6 N. C. 266; Den v. Foy, 5

N. C. 58, 3 Am. Dec. 672.

Ohio.— State v. Jones, 51 Ohio St. 492, 37

N. E. 945; Buttzman v. Whitbeck, 42 Ohio
St. 223 ; Bronson v. Oberlin, 41 Ohio St. 476,

52 Am. Rep. 90; Lehman v. McBride, 15 Ohio

St. 573; Goshorn v. Pureell, 11 Ohio St. 641;

Hill V. Higdon, 5 Ohio St. 243, 67 Am. Dee.

289; Miller v. State, 3 Ohio St. 475; Cincin-

nati, etc., R. Co. V. Clinton County, 1 Ohio

St. 77; Griffith v. Crawford County, 20 Ohio
Appendix 1 ; State v. Garver, 23 Ohio Cir. Ct.

140; Wasson v. Wayne County, 27 Cine. L.

Bui. 134, 11 Ohio Dec. (Reprint) 475 [re-

versed in 49 Ohio St. 622, 32 N. E. 472, 17

'L. R. A. 795].

Oregon.— Crowley v. State, 11 Oreg. 512,

6 Pac. 70.

Pennsylvania.—^Powell v. Com., 114 Pa. St.

265, 7 Atl. 913, 60 Am. Rep. 350; Pennsyl-

vania R. Co. V. Eiblet, 66 Pa. St. 164, 5 Am.

Rep. 360; Durach's Appeal, 62 Pa. St. 491;

Com. V. Erie R. Co., 62 Pa. St. 286, 1 Am.

Rep. 399; ShoUenberger v. Brinton, 52 Pa.

St. 9; Speer v. School Directors, 50 Pa. St.

[IV, G, 5. a]

150; Kneass' Appeal, 31 Pa. St. 87; Erie,

etc., R. Co. V. Casey, 26 Pa. St. 287; Com.
V. McWilliams, 11 Pa. St. 61; Moore v. Hous-
ton, 3 Serg. & R. (Pa.) 169; Stoddart v.

Smith, 5 Binn. (Pa.) 355; Emerick v. Harris,
1 Binn. (Pa.) 416; Respublica v. Duquet, 2

Yeates (Pa.) 493; Hartman v. Weitmyer, 8

Pa. Dist. 223, 22 Pa. Co. Ct. 304 ; In re Clin-

ton St., 2 Brewst. (Pa.) 599; In re League
Island, 1 Brewst. (Pa.) 524.

South Carolina.—Mauldin v. Greenville, 42
S. C. 293, 20 S. E. 942, 46 Am. St. Rep. 723,

27 L. R. A. 284; Columbia, etc., R. Co. v.

Gibbes, 24 S. C. 60; Feldman v. Charleston,
23 S. C. 57, 55 Am. Rep. 6; Ex p. Lynch, 16

S. C. 32.

South Dakota.— Bon Homme County v.

Berndt, 15 S. D. 494, 90 N. W. 147; State
V. Morgan, 2 S. D. 32, 48 N. W. 314.

Tennessee.— U. S. Saving, etc., Co. v. Mil-
ler, (Tenn. 1898) 47 S. W. 17; Tate v. Bell,

4 Yerg. (Tenn.) 202, 26 Am. Dec. 221; State
Bank v. Cooper, 2 Yerg. (Tenn.) 599, 24
Am. Dec. 517.

Texas.—Dwyer v. Haekworth, 57 Tex. 245;
Goode V. McQueen, 3 Tex. 241 ; Sutherland
V. De Leon, 1 Tex. 250, 46 Am. Dec. 100;
Cordova v. State, 6 Tex. App. 207; Lastro v.

State, 3 Tex. App. 363.

Utah.— Yonng v. Salt Lake City, 24 Utah
321, 67 Pac. 1066.

Vermont.— Bennington v. Park, 50 Vt. 178.

Virginia.— Com. v. Moore, 25 Gratt. (Va.)
951.

Washington.—^Townsend Gas, etc., Co. v.

Hill, 24 Wash. 469, 64 Pac. 778; Romine v.

State, 7 Wash. 215, 34 Pac. 924.

West Virginia.— South Morgantown v.

Morgantown, 49 W. Va. 729, 40 S. E. 15;
Roby V. Sheppard, 42 W. Va. 286, 26 S. E.

278; Bridges v. Shallcross, 6 W. Va. 562;
Osburn v. Staley, 5 W. Va. 85, 13 Am. Rep.
640.

Wisconsin.— Smith v. Odell, 1 Pinn.(Wis)
449; Norton v. Rooker, 1 Pinn. (Wis.) 195.

United States.— Evans v. Nellis, 101 Fed.
920; Angle v. Chicago, etc., R. Co., 39 Fed.
912; Farmers' L. & T. Co. r. Chicago, etc.,

R. Co., 39 Fed. 143; Farmers' L. & T. Co. v.

Stone, 20 Fed. 270; Sarony v. Buvrow-Giles
Lithographic Co., 17 Fed. 591; Lothrop t'.

Stedman, 13 Blatchf. (U. S.) 134, 15 Fed.
Cas. No. 8,519, 12 Alb. L. J. 354, 15 Am. L.
Reg. N. S. 346, 4 Ins. L. J. 829, 22 Int. Rev.
Eec. 33; Adams v. Storey, 1 Paine (U. S.)

79, 1 Fed. Cas. No. 66, 6 Hall L. J. 474;
U. S. V. Mackenzie, 30 Fed. Cas. No. 18,313,
1 N. Y. Leg. Obs. 371.

See 10 Cent. Dig. tit. " Constitutional
Law," § 46.

For general rules of construction see supra,
IV, C.

"75. Alabama.— Noble v. Mitchell, 100 Ala.
519, 14 So. 581, 25 L. R. A. 238.
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tion is regarded as a duty of the court, in passing upon the constitutionality of an
act of the legislature.™

b. Degree and Extent of Such Presumptions— (i) In General. The
authorities are not in harmony as to the degree of the presumption that will be
indulged in in favor of the constitutionality of a statute, but the rule favored by
tiie weight of authority is that every reasonable presumption will be made that a

law enacted by the legislature is constitutional," and that it intended all laws

enacted by it to be reasonable and just.'^ But it has been held that the presump-
tion in favor of the constitutionality of a statute was very slight^'

Georgia.— Ivey v. State, 112 Ga. 175, 37
S. E. 398.

Illinois.— Robson v. Doyle, 191 111. 566, 61
N. E. 435 [reversing 94 111. App. 281]; New-
land V. Marsh, 19 111. 376.

Iowa.— Buncombe v. Prindle, 12 Iowa 1;
Santo V. State, 2 Iowa 165, 63 Am. Dec. 487.

Massachusetts.—Newhall v. Supreme Coun-
cil A. L. of H., 181 Mass. Ill, 63 N. E. 1;
Com. V. Downes, 24 Pick. (Mass.) 227.

Ne%v Jersey.— Colwell v. May's Landing
Water Power Co., 19 N. J. Eq. 245.

New York.— New York, etc., R. Co. v. Van
Horn, 57 N. Y. 473; People v. Webb, 16 Hun
(N. Y.) 42; Roosevelt v. Godard, 52 Barb.
(N. Y.) 533.

North Carolina.—-McGwigan v. Wilming-
ton, etc., R. Co., 95 N. C. 428, 59 Am. Rep.
247.

Ohio.— Senior v. Ratterman, 44 Ohio St.

661, 11 N. E. 321.

Bouth Carolina.— Columbia, etc., R. Co. v.

Gibbes, 24 S. C. 60; Pelzer v. Campbell, 15

S. C. 581, 40 Am. Rep. 705; Hayes v. Clink-
scales, 9 S. C. 441.

Texas.— Wright v. Adams, 45 Tex. 134.

United States.— Singer Mfg. Co. v. McCol-
lock, 24 Fed. 667.

See 10 Cent. Dig. tit. " Constitutional
Law," § 46.

76. California.— French t. Teschemaker,
24 Cal. 518.

Illinois.— People v. Peacock, 98 111. 172.

Indiana.— Hovey v. State, 119 Ind. 395, 21

N. E. 21; McComas v. Krug, 81 Ind. 327, 42
Am. Rep. 135; Maize v. State, 4 Ind. 342.

Kansas.—• Cherokee County v. State, 36

Kan. 337, 13 Pac. 558.

Kentucky.— Conner v. Com., 13 Bush(Ky.)
714.

Michigan.— Grand Rapids Booming Co. v.

Jarvis, 30 Mich. 308; Tabor v. Cook, 15 Mich,

322.

Mississippi.— Marshall v. Grimes, 41 Miss,

27.

North Carolina.— McGwigan v. Wilming-
ton, etc., R. Co., 95 N. C. 428, 59 Am. Rep,

247; Granville County v. Ballard, 69 N. C,

18.

Oregon.— Portland, etc., R. Co. v. Port

land, 14 Oreg. 188, 12 Pac. 265, 58 Am. Rep,

299.

See 10 Cent. Dig. tit. "Constitutional

Law," § 46.

A statute authorizing the assessment of in-

surance associations to create an emergency
fund by deducting a percentage from the
face value of existing life certificates cannot
be construed as authorizing an infringement
of the obligation of such certificates. New-
hall V. Supreme Council A. L. of H., 181
Mass. Ill, 63 N. E. 1.

Where a statute is susceptible of two con-
structions, the one conforming to and the
other contravening the constitution, that
construction which conforms to the constitu-

tion will be adopted. Robson v. Doyle, 191
111. 566, 61 N. E. 435 [reversing 94 111. App.
281]. See also Ivey v. State, 112 Ga. 175,

37 S. E. 398; State v. Capdevielle, 104 La.
561, 29 So. 215.

77. Arkansas.— Smithee v. Garth, 33 Ark.
17.

District of Columbia.— U. S. v. Seymour,
10 App. Cas. (D. C.) 294, 305.

Florida.— State v. Canfield, 40 Fla. 36, 23
So. 591, 42 L. R. A. 72.

Kentucky.— Board of Trustees, etc. v. Lex-
ington, 23 Ky. L. Rep. 1470, 65 S. W. 350.

Missouri.— State v. Thompson, 144 Mo.
314, 46 S. W. 191.

Utah.— Young v. Salt Lake City, 24 Utah
321, 67 Pac. 1066.

West Virginia.— South Morgantown D.

Morgantown, 49 W. Va. 729, 40 S. E. 15.

A reasonable doubt as to the constitu-
tionality of a statute will be resolved in

favor of its validity. Board of Trustees,

etc. V. Lexington, 23 Ky. L. Rep. 1470, 65
S. W. 350; Young v. Salt Lake City, 24
Utah 321, 67 Pac. 1066; South Morgantown
V. Morgantown, 49 W. Va. 729, 40 S. E. 15.

78. Camp v. Rogers, 44 Conn. 291.

A statute will not be construed so as to
subvert the rights of property, unless the
intent to do so is expressed in terms too
clear to admit of any doubt. Rutherford w.

Greene, 2 Wheat. (U. S.) 196, 4 L. ed. 218.
Where a statute had been repeatedly en-

forced by the supreme court as valid, and
business had been conducted and property
rights acquired under it in accordance with
such enforcement it was held that such stat-

ute would not be declared unconstitutional.

U. S. Saving, etc., Co. v. Miller, (Tenn. 1897)
47 S. W. 17.

As to long acquiescence in law or construc-

tion thereof see supra, IV, C, 7, b, (ll), (b).

79. That a law has been enacted affords

little, if any, presumption that it is consti-

[IV, G, 5, b. (I)]
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(ii) Pmbsumptions as to Motives For Legislation. Ignorance oi

improper motives in the enactment of legislation are never imputed to the legisla-

ture.* The courts will conclusively presume that no general laws are ever passed

either through want of information on the part of the legislature or because it

was misled by false representations of interested parties;*' and a statute which
violates, neither expressly nor by necessary implication, any constitutional pro-

vision, is itself conclusive evidence of its propriety and justice.*'* But the legisla-

ture cannot evade the purposes of the constitution, while keeping within the

letter of its terms ;*^ nor can it, under the guise of police power, enact measures

which interfere with the citizens in the free pursuit of any lawful enterprise.**

(ill) Presvmption That State Will Not Violate Federal Consti-

tution. It is presumed that a state legislature will not violate the federal

constitution, and this presumption is very strong, so much so that it is the duty
of the court, where an act of a state legislature is assailed as being in violation

of the federal constitution, to make every possible presumption against such vio-

lation.*^ And the presumption that a state constitution does not violate the

federal constitution is also very strong.*'

(iv) Where Part of Statute Is Meld Unconstitutional. While a

statute is presumed to be constitutional, yet, when a part of it has been declared

unconstitutional, the presumption in favor of constitutionality will not be
indulged in as to the remaining portion.*'

6. Effect of Declaring Statutes UNCONSTirnTioNAL — a. In General. The
interpretation given to a statute or constitutional provision by a court of last

resort is binding upon all departments of the government, including the legisla-

ture ;
** and a decision by such a court that a statute is unconstitutional lias the

effect of rendering such statute absolutely null and void,*' from the date of its

enactment, and not from the date on which it is judicially declared unconstitu-

tutional; and hence there is no presumption
to be overcome, no disfavor to be encoun-

tered, by one vfho seeks to show its unconsti

tutionality. Baltimore v. State, 15 Md. 376
74 Am. Dec. 572. But see State v. Baltimore

etc., E. Co., 12 Gill & J. (Md.) 399, 38 Am
Dee. 319, holding that an act of the legisla

ture would not be declared unconstitutional

in the absence of the clearest proof.

80. Where an act authorized executors to
sell real estate when heirs were sui juris, it

was held that it would be presumed that such
act was passed at the request of such heirs.

Kneass' Appeal, 31 Pa. St. 87.

Where an act amending a town charter

would be unconstitutional unless such town
had a certain population, it was held that
such population would be presumed to exist

until the contrary was shown. Eoby v. Shep-
pard, 42 W. Va.'286, 26 S. E. 278.

81. An inquiry as to representations made
to the legislature to obtain a land grant to a
railroad company was held to be improper.
Angle V. Chicago, etc., R. Co., 39 Fed. 912;
Farmers' L. & T. Co. v. Chicago, etc., E. Co.,

39 Fed. 143.

Special laws are presumed to be valid un-

til it is shown beyond a reasonable doubt
that a general law is applicable. Evans v.

Job, 8 Nev. 322.

82. Flint, etc., Plank-Eoad Co. v. Wood-
hull, 25 Mich. 99, 12 Am. Rep. 233.

83. People v. Albertson, 55 N. Y. 50 ; Tay-

lor V. Ross County, 23 Ohio St. 22.

[IV. G. 5. b. (ii)]

As to statutes which contravene the
spirit of the constitution see supra, IV, E,

2, b, (rv).

84. People v. City Prison, 144 N. Y. 529,
39 N. E. 686, 64 N. Y. St. 51, 27 L. R. A.
718.

85. Padelford v. Savannah, 14 Ga. 438.

Where there was doubt as to whether an
act requiring plaintiffs in suits for debts con-
tracted prior to a certain date to pay taxes
thereon before entry of judgment impaired
the obligation of the contract within the in-

hibition of the federal constitution, it was
held that such act would not be declared un-
constitutional. Macon, etc., R. Co. L\ Little,

45 Ga. 370.

86. Such conflict must be very clear to
warrant a state court in declaring void a
provision of the state constitution as in con-
flict with the federal constitution; but such
a declaration would be an imperative duty
in case of a clear conflict. Romine v. State,
7 Wash. 215, 34 Pac. 924. See also McCul-
loch V. Maryland, 4 Wheat. (U. S.) 316, 4
L. ed. 579.

87. South, etc., Alabama E. Co. v. Morris,
65 Ala. 193.

88. State v. Van Camp, 36 Nebr. 9, 91, 54
N. W. 113.

As to construction and efEect see supra, IV,
B, 4, a.

89. Indiana.— Sumner v. Beeler, 50 Ind.

341, 19 Am. Rep. 718; Pierce ». Pierce, 46
Ind. 86.
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tional.™ But a decision that a statute is unconstitutional, to be effective, must be
distinct and positive.''

b. Amendments and Subsequent Legislation. Where a statute is declared

unconstitutional, all acts amendatory thereof are without force or effect;'^ but
unconstitutional legislation may be amended so as to render it constitutional, so

far as future operation is concerned, by striking out the objectionable provisions

or by supplying other provisions so as to make it conform to constitutional

requirements ; ^ and an unconstitutional act may be referred to in a subsequent
valid act, in order to describe the powers conferred and the duties to be
performed.'*

e. Acts Done Under Uneonstitutional Statutes— (i) In Osnusal. As a

general rule all acts done under an unconstitutional law are void and of no
effect ;'^ but acts that are merely incidental to an unconstitutional legislative

enactment, it seems, are valid.'*

(ii) Judgments. Judgments rendered in the course of judicial proceedings
under unconstitutional statutes are void,'' but the right to have such a judgment
set aside, it seems, may be waived by voluntary action on the part of the

defendant.'^

(ill) Official Acts. By the weight of authority, an unconstitutional law
affords no protection to officers who act under it, neither can officers be punished

Kansas.— Central Brancli Union Pac. R.
Ck). V. Smith, 23 Kan. 745.

Louisiana.— In re Fourth Drainage Dist.,

34 La. Ann. 97.

'Neiraska.—-Finders v. Bodle, 58 Nebr. 57,

78 N. W. 480; State v. Van Camp, 36 Nebr.

9, 91, 54 N. W. 113.

South Carolina.— Dean v. Spartanburg
County, 59 S. C. 110, 37 S. E. 226; Whaley
17. Gaillard, 21 S. C. 560.

United States.— Woolsey v. Dodge, 6 Mc-
Lean (U. S.) 142, 30 Fed. Cas. No. 18,032;

Louisiana State Lottery Co. v. Fitzpatrick,

3 Woods (U. S.) 222, 17 Fed. Cas. No.
8,541.

See 10 Cent. Dig. tit. " Constitutional

Law," § 47.

As to validation of existing laws see supra,

IV, D, 7.

90. Finders v. Bodle, 58 Nebr. 57, 78 N. W.
480.

Where a statute is held unconstitutional it

will remain inoperative while such decision

is maintained; but if it is subsequently re-

versed, such statute will be held valid from
the date of its enactment. Pierce v. Pierce,

46 Ind. 86. See also Whaley v. Gaillard, 21

S. C. 560.

The oiiginal package decisions.— The ef-

fect of the decisions of the supreme court of

the United States that ctate prohibitory laws

were not operative upon liquors imported

from other states and sold in the original

packages did not annul such laws, and their

reenactment was not necessary after the act

of congress of August, 1890, providing that

such imported liquors should be subject to

state laws. Com. v. Calhane, 154 Mass. 115,

27 N. E. 881; State v. Lord, 66 N. H. 479,

29 Atl. 556; In re Rahrer, 140 U. S. 545, 11

S. Ct. 865, 35 L. ed. 572 [reversing 43 Fed.

556, 10 L. R. A. 444].

91. Factors, etc., Ins. Co. v. New Orleans,
25 La. Ann. 454.

92. Dean v. Spartanburg County, 59 S. C.

110, 37 S. E. 226.

93. Lang v. Kiendl, 27 Hun (N. Y.) 66;
State V. Cincinnati, 52 Ohio St. 419, 40 N. E.
508, 27 L. R. A. 737 [affirming 8 Ohio Cir.

Ct. 523].
94. People v. Bircham, 12 Cal. 50.

95. An unconstitutional law has no in-

herent force, and confers no authority upon
those claiming to act under it. Woolsey v.

Dodge, 6 McLean (U. S.) 142, 30 Fed. Cas.
No. 18,032; Louisiana State Lottery Co. v.

Fitzpatrick, 3 Woods (U. S.) 222, 15 Fed.
Cas. No. 8,541.

Bonds issued under an unconstitutional
statute were held to be invalid. Central
Branch Union Pac. R. Co. v. Smith, 23 Kan.
745; Whaley v. Gaillard, 21 S. C. 560.
96. Where an unconstitutional act creat-

ing a new county caused a vacancy in the
office of sheriff, it was held that an appoint-
ment of a sheriflf by the governor to fill such
vacancy was valid. State v. Irwin, 5 Nev.
IIL
The legislature may direct the payment of

expenses incurred under an unconstitutional
statute. People v. Bradley, 64 Barb. ( N. Y.

)

228.

97. A judgment for drainage taxes ob-
tained under an unconstitutional statute wps
held to be void. In re Fourth Drainage Dist.,

34 La. Ann. 97.

98. Where a judgment had been rendered

in a suit upon a warrant of attorney, given

under an unconstitutional statute, it was
held that such judgment would not be set

aside on the ground that the defendant could

not have been compelled to execute such war-

rant. Van Steenwyck v. Sackett, 17 Wis.

645.

[IV, G, 6. e, (in)]
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for refusing to obey it.^' But in proceedings to compel performance of official

duty, the provisions of an unconstitutional law purporting to dispense with such
performance cannot be pleaded as a defense ;

' and it has been held that an uncon-
stitutional statute has sufficient force as a law to protect officers acting under it.*

V. DISTRIBUTION OF GOVERNMENTAL POWERS AND FUNCTIONS.

A. Legislative Powers and Delegation Thereof— 1. Nature and Scope.

As above stated,' the legislature of a state has power to enact any laws that are not

expressly or by necessary implication prohibited either by the federal constitution

or by the constitution of the state enacting the law, the constitutionality of which
is called in question.* There are dicta to the contrary in some cases,' but such a

principle as a matter of law cannot be maintained.* The legislative powers are

vested, under constitutional provisions, in a senate and house of representatives, to

be elected by the people
;

'' and such powers are usually granted in very broad and
general terms, and include all such powers as may be necessary to carry the con-

stitution into effect.* And while it is the province of the courts to say what the

As to validating and curative provisions

see siipra, IV, D, 7.

99. Indiana.— Sumner v. Beeler, 50 Ind.

341, 19 Am. Kep. 718; Strong v. Daniel, 5

Ind. 348.

Massachusetts.— Kelly v. Bemis, 4 Gray
(Mass.) 83, 64 Am. Dec. 50; Fisher v. Me-
Girr, 1 Gray (Mass.) 1, 61 Am. Dec. 381.

Michigan.— Detroit v. Martin, 34 Mich.

170, 22 Am. Eep. 512.

Nevada.— Ex p. Rosenblatt, 19 Nev. 439,

14 Pae. 298, 3 Am. St. Rep. 901 ; Meagher v.

Storey County, 5 Nev. 244.

New Torfc.— Clark v. Miller, 54 N. Y.

528; Hover v. Barkhoof, 44 N. Y. 113.

Wisconsin.— Campbell v. Sherman, 35 Wis.
103.

United States.— Woolsey v. Dodge, 6 Mc-
Xean (U. S.) 142, 30 Fed. Cas. No. 18,032;

Louisiana State Lottery Co. v. Fitzpatrick,

3 Woods (U. S.) 222, 15 Fed. Cas. No. 8,541.

See 10 Cent. Dig. tit. " Constitutional

Law," § 47.

1. Board of Liquidation v. McComb, 92

V. S. 531, 23 L. ed. 623.

As to collateral attacks upon statutes see

supra, IV, G, 3, b, (in).

2. In Iowa and Texas it has been held

that unconstitutional statutes have sufBcient

iorce as laws to protect the ofBeers who act

under them. Henke v. McCord, 55 Iowa 378;
Sessums v. Botts, 34 Tex. 335. And there is

dicta to the same effect in State v. MoNally,
34 Me. 210, 56 Am. Dec. 650.

Mistake of oflScer.— An ofScer is liable

civilly for refusing to execute a valid stat-

ute, under the impression that it is unconsti-

tutional. Clark V. Miller, 54 N. Y. 528. And
he is also liable for executing an unconsti-

tutional statute, under the impression that

it is constitutional. Kelly v. Bemis, 4 Gray
(Mass.) 83, 64 Am. Dec. 50. For the lia-

bility of officer for negligence see Hover v.

Barkhoof, 44 N. Y. 113. A ministerial officer

is liable to severe censure for presuming to

disregard a law as unconstitutional. People

V. Salomon, 54 111. 39.

[IV, G, 6, e, (m)]

Officer de facto.— The acts of an officer de
facto are valid as to the rights of the public

or of a third person. People v. Cook, 8 N. Y.
67, 59 Am. Dec. 451. See Griffin's Case,
Chase (U. S.) 364, 11 Fed. Cas. No. 5,815, 8
Am, L. Reg. N. S. 358, 3 Am. L. Rev. 784, 2
Am. L. T. Rep. (U. S. Cts.) 93, 2 Bait. L.
Trans. 433, 25 Tex. Suppl. 623.

3. See supra, IV, E, 2, b.

4. Alabama.— Sheppard v. Dowling, 127
Ala. 1, 28 So. 791, 85 Am. St. Rep. 68.

Annona.—^Avery v. Pima County, (Ariz.

1900) 60 Pac. 702.

Georgia.— Macon, etc., R. Co. v. Little, 45
Ga. 370; Powers v. Dougherty County In-

ferior Ct., 23 Ga. 65; Flint River Steamboat
Co. V. Foster, 5 Ga. 194, 48 Am. Dec. 248.
Kentucky.— Pumell v. Mann, 105 Ky. 87,

20 Ky. L. Rep. 1146, 48 S. W. 407, 20 Ky. L.

Rep. 1396, 49 S. W. 346, 21 Ky. L. Rep. 1129,
50 S. W. 264.

Louisiana.— State v. Bolden, 107 La. 116,
31 So. 393.

Massachusetts.— Com. v. Plaisted, 148
Mass. 375, 19 N. E. 224, 12 Am. St. Rep. 566,

2 L. R. A. 142; Adams v. Howe, 14 Mass,
340, 7 Am. Dec. 216.

Missouri.— Ex p. Roberts, 166 Mo. 207, 65
S. W. 726.

Pennsylvania.— Com. v. Moir, 199 Pa. St.

534, 49 Atl. 351, 85 Am. St. Rep. 801, 53
L. R. A. 837.

Utah.— State v. Cherry, 22 Utah 1, 60 Pac.
1103; Kimball v. Grantsville, 19 Utah 368,

5/ Pac. 1, 45 L. R. A. 628.

See 10 Cent. Dig. tit. " Constitutional
Law," § 48.

5. See Camp v. Rogers, 44 Conn. 291, and
supra, IV, E, 2, b, (ni).

6. See Cooley Const. Lim. (6th ed.) 197.

7. Franklin Bridge Co. v. Wood, 14 Ga. 80.

8. Com. V. Plaisted, 148 Mass. 375, 19

N. E. 244, 12 Am. St. Rep. 566, 2 L. R. A.
142 ; State v. Shields, 4 Mo. App. 259.

A constitutional provision authorizing the
enactment of " all such laws as may be neces-
sary to carry the constitution into effect"
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law is, and to determine its application to particular cases, it is the province of

the legislature to say what the law shall be in the future.'

2. IRREPEALABLE LEGISLATION. The powcr to amend and repeal legislation as

well as to enact it is also vested in the legislature/" and a legislature cannot

restrict or limit its right to exercise this power by prescribing modes of procedure

for the repeal or amendment of statutes ; " nor is an act of one legislature bind-

ing upon a future legislature.^^ But this does not apply to ministerial duties

merely, performed by the legislature in compliance with a constitutional raan-

date,^^ or to rules prescribed by the legislature for the construction of statutes."

3. Encroachment on Judiciary— a. In General. The legislative power of a

government, wherever it is undefined, will include both the judicial and the

executive functions ; '' and it has been held that there are cases in which the

legislative and judicial powers blend to such an extent that the exercise to a cer-

tam degree of judicial authority by the legislature in the enactment of laws is

not open to objection as encroaching upon the province of the judiciary,'' but

tills doctrine was subsequently denied in later decisions of the same court in

which it was announced," and it has not been reasserted. The distinction between

was held to authorize an act creating the of-

fice of court reporter. State v. Shields, 4
Mo. App. 259.

9. Shephard v. Wheeling, 30 W. Va. 479, 4
S. E. 635.

Conspiracy.— The legislature may make
conspiracy to do an act punishable more
severely than the doing of the act itself.

Clune V. U. S., 159 U. S. 590, 16 S. Ct. 125,

40 L. ed. 269.

10. Mix V. Illinois Cent. R. Co., 116 111.

502, 6 N. E. 42; Milan, etc., Plank-Road
Co. I'. Husted, 3 Ohio St. 578.

11. Nevada County v. Hicks, 48 Ark. 515,

3 S. VV. 524; Mix i;. Illinois Cent. R. Co., 116
ill. 502, 6 N. E. 42; Milan, etc., Plank-Road
Co. r. Husted, 3 Ohio St. 578; Toledo Bank
r. Toledo, 1 Ohio St. 622; Debolt v. Ohio
L. Ins., etc., Co., 1 Ohio St. 563, holding un-

constitutional acts of the legislature abridg-

ing its power to repeal or amend its acts. See
also Brightman v. Kirner, 22 Wis. 54, deny-

ing the right of the legislature to bind a
future legislature as to the mode of amend-
ing or repealing statutes.

12. Arkansas.— Files v. Fuller, 44 Ark.

273.

Florida.— Gonzales v. Sullivan, 16 Fla.

791; Internal Imp. Fund v. St. Johns R. Co.,

16 Fla. 531.

Georgia.— Shaw v. Macon, 21 Ga. 280

;

Hamrick v. Rouse, 17 Ga. 56.

Indiana.—Armstrong v. Dearborn County,

4 Blackf. (Ind.) 208.

£:(msos.— Gilleland v. Schuyler, 9 Kan.
569.

Louisiana.— Renthrop v. Bourg, 4 Mart.

(La.) 97.

New York.— Mongeon v. People, 55 N. Y.

613.

Wisconsin.— Brightman v. Kirner, 22 Wis.

54; Prentiss v. Danaher, 20 Wis. 311.

United States.— Bloomer v. Stolley, 5 Mo-

Lean (U. S.) 158, 3 Fed. Cas. No. 1,559, 1

Fish. Pat. Rep. 376, 8 West. L. J. 158.

See 10 Cent. Dig. tit. " Constitutional
Law," § 49.

13. Where the constitution classified the
judges of certain courts and provided that
the legislature at its first session should di-

vide them according to such classes, it was
held that such division was a ministerial duty
and binding upon subsequent legislatures.

Leib V. Com., 9 Watts (Pa.) 200. But a
constitutional amendment authorizing the
legislature to direct the mode of appointment
to certain offices authorizes subsequent legis-

latures to act upon the subject. Com. v.

Clark, 7 Watts & S. (Pa.) 127.

14. A statute providing that subsequent
statutes relating to the circuit courts should
also relate to a county court of a particular
county was held to be a rule of construction
and valid. Prentiss v. Danaher, 20 Wis. 311.

See also Mongeon v. People, 55 N. Y. 613.

As to construction of statutes and declara-
tion as to existing law see infra, V, A, 3,

d, (m).
A statute granting ezclusive ferry priv-

ileges, and providing that such privileges
should be continued forever, except in cer-

tain contingencies, was held to be valid and
binding as to future legislatures, and also

within the protection of the federal constitu-

tion against impairing the obligation of con-

tract. Bast Hartford v. Hartford Bridge
Co., 17 Conn. 79.

15. Cooper v. Telfair, 4 Dall. (U. S.) 14,

1 L. ed. 721.

16. Braddee v. Brownfield. 2 Watts &, S.

(Pa.) 271.

17. Greenough v. Greenough, 11 Pa. St.

489, 51 Am. Dec. 567.

The states are at liberty to unite their

legislative and judicial functions if they see
fit; there is nothing in the federal constitu-

tion to prevent it (Satterlee v. Matthewson,
2 Pet. (U. S.) 380, 7 L. ed. 458) ; and the
judicial opinions that were delivered by the

state senators of New York, when the senate

[V, A, 3, a]
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the legislative and the judicial functions is a vital one and not subject to altera-

tion or change either by legislative action or by judicial decrees, for the lines

"which separate their powers are to be found in all constitutions, and are as much
a part of them as though they were definitely and clearly defined.^* The judi-

ciary cannot consent that its province shall be invaded by either of the other

departments of the government,'^ and it has been held that its province can-

not be invaded even by a constitutional convention in the framing of a new
constitution.^

of that state exercised judicial functions, are
not unfamiliar (Hartshorne v. Sleght, 3
Johns. (N. Y.) 554).

Contested elections.— It has been held that
the legislature may try and determine con-
tested election cases without encroaching
upon the judicial power. State v. Harmon,
31 Ohio St. 250. But see Segars v. Parrott,

54 S. C. i, 31 S. E.- 677, 865, denying the au-
thority of the legislature to determine the
result of the vote upon the adoption of a
constitutional amendment.

18. The exercise by the legislature, either
directly or through subordinate boards es-

tablished by it, of the power to regulate the
conduct of business in which the public have
an interest, as to fix rates and charges for
future observance, is wholly a legislative or
administrative function; but after such ac-

tion has been taken, whether it transcends
the powers of the legislature is a question
for judicial determination. The two func-
tions are essentially and vitally different.

The legislature cannot place its own acts be-

yond the constitutional jurisdiction of the
courts ; nor on the other hand can the courts
regulate the conduct of business in which
the public has an interest, by fixing rates or
determining whether one rate is preferable
to another, their province being limited to
determining whether or not such rates as
may be fixed by the legislature are in violation

of any constitutional provision, and if so to
enjoin their enforcement. Western Union Tel.

Co. V. Myatt, 98 Fed. 335. See also Smyth
V. Ames, 169 U. S. 466, 18 S. Ct. 418,

42 L. ed. 819; St. Louis, etc., R. Co. v. Gill,

156 U. S. 649, 15 L. ed. 484, 39 L. ed. 567

;

Eeagan v. Farmers' L. & T. Co., 154 U. S.

362, 14 S. Ct. 1047, 38 L. ed. 1014; Chicago,
etc., R. Co. V. Wellman, 143 U. S. 339, 12

S. Ct. 400, 36 L. ed. 176; Chicago, etc., R.
Co. V. Minnesota, 134 U. S. 418, 10 S. Ct.

462, 33 L. ed. 970; Memphis, etc., R. Co. v.

Southern Express Co., 117 U. S. 1, 6 S. Ct.

542, 628, 29 L. ed. 791, 803; Atchison, ete.,

R. Co. V. Denver, etc., R. Co., 110 U. S. 667,

4 S. Ct. 185, 28 L. ed. 297 ; Cotting v. Kansas
City Stock-Yards Co., 82 Fed. 839.

' It is essential to the administration of the
federal government that the lines which sep-

arate its three coordinate departments shall

be clearly defined and followed, without any
encroachment by any one of them on the

powers confided to the others; and hence
congress can exercise no function which is

judicial, unless the right to do so is con-

[V. A, 3, a]

ferred upon it by the constitution. KilbourH
V. Thompson, 103 U. S. 168, 26 L. ed. 377.

Where the charter of a bridge company re-

quired it to enlarge its draws when neces-

sary for the accommodation of navigation,
it was held that the question whether such
draws were suitable wa^ a judicial one, to

be determined by the courts and not by the
legislature. Com. v. New Bedford Bridge,
2 Gray (Mass.) 339.

A statute assuming to divide the common
property of corporations, and to determine
the amount belonging to each, was held to be
an encroachment upon the judiciary and void.

Boykin v. Shafder, 13 La. Ann. 129.

Toll-rates and prices, power of the legis-

lature to fix, see Dillon v. Erie R. Co., 19

Misc. (N. Y.) 116, 43 N. Y. Suppl. 320;
Beardsley v. New York, etc., R. Co., 17 Misc.
(N. Y.) 256, 40 N. Y. Suppl. 1077.

19. Allison V. Louisville, etc., R. Co., 9

Bush (Ky.) 247.

20. Provisions in a new constitution, as
framed and adopted, declaring what acts and
decisions should be taken to be valid and
what void, were held to be beyond the power
of the convention and not binding upon' the
courts. Dickerson v. Acosta, 15 Fla. 514;
McNealy v. Gregory, 13 Fla. 417. See also

Powell V. Boon, 43 Ala. 459.

Implied prohibitions.— Constitutional pro-

visions vesting the legislature with power to
enact all necessary laws, to establish courts

to determine all causes arising between per-

sons within the state, and declaring that the
legislative, executive, and judicial depart-

ments of the government ought to be kept
separate and independent of each other were
held to exclude the legislature, by implica-

tion, from exercising judicial functions.

Merrill v. Sherburne, 1 N. H. 199, 8 Am.
Dec. 52. See also State v. Noble, 118 Ind.

350, 21 N. E. 244, 10 Am. St. Rep. 143, 4
L. R. A. 101.

Where there were two claimants to a state

office, an act of the legislature directing that
the salary be paid to one of them was held
invalid, as an attempted adjudication by the
legislature as to the title to such office.

State V. Carr, 129 Ind. 44, 28 N. E. 88, 28
Am. St. Rep. 163, 13 L. R. A. 177. See also

Adams v. State, 156 Ind. 596, 59 N. E.
24.

Declaring what are nuisances see infra,

VI, E, 7, a.

Regulating contempt see, generally. Con-
tempt.
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b. Conferring Judicial Powers. The legislature has no authority to delegate

judicial powers to executive or ministerial officers or to any class of persons

charged with the performance of duties that are not judicial;^' but it may
authorize municipal corporations to perform many acts relating to their own self-

government which are of a quasi-judicial character.^^

e. Creating Offenses or Causes of Action by Prescribing the Elements
Thereof. Statutes creating offenses or causes of action by prescribing the ele-

ments that shall constitute such offenses or by declaring what acts shall consti-

tute a right of action, and giving a civil remedy therefor, are not regarded as

encroachments upon the judicial power and are valid, so far as their prospective

operation is concerned. Thus statutes declaring what shall constitute adultera-

tion,^ what is intoxicating,^ what is wasteful,^ what is a nuisance,^^ who shall be

deemed fellow servants,^ what decisions shall not be considered as authority in

Mo. Laws (1881), p. 87, providing that no
benevolent association issuing certificates for
the payment of money solely from the pro-

ceeds of assessments collected from the mem-
bers shall be subject to the general insurance
laws, and declaring that the object of the act
is to remove doubts as to the true meaning
and intent of the present law, exempts for-

eign fraternal societies from general insur-

ance laws (Mo. Rev. Stat. (1889), §§ 5849,

5850 ) , although the legislature cannot de-

clare the meaning and intent of an existing

law ; that being a matter for the courts alone.

Kern v. Supreme Council .A. L. of H., 167 Mo.
471, 67 S. W. 252.

N. J. Pamphl. Laws (1900), p. 502, imposes
a franchise tax on certain corporations, and
section 8 provides that the act " shall not be
considered to apply" to any corporation

which has not or may not exercise any mu-
nicipal franchise. It was held that section 8
is not invalid as a legislative attempt to con-

trol the courts in the interpretation of stat-

utes, but is a limitation of the scope of the

act itself, being equivalent to a provision that

the act should not apply to the specified cor-

porations. State V. Plainfield Water Supply
Co., 67 N. J. L. 357, 52 Atl. 230.

21. Willis V. Legris, 45 111. 289; State v.

Smith, 15 Mo. App. 412.

22. California.— Provision in a city char-

ter authorizing a municipal board of trustees

to remove city officers for ofiicial misconduct

was held to be valid, as not conferring judi-

cial power. Croly v. Sacramento, 119 Cal.

229, 51 Pac. 323.

Louisiana.— Statutes authorizing a city

council or a board of aldermen to impeach

city officials for official misconduct do not

confer judicial power. State v. Judges Civil

Dist. Ct., 35 La. Ann. 1075; State v. Ramos,
10 La. Ann. 420. For a statute authorizing

a. city council to determine the rights of its

members to seats see New Orleans v. Morgan,

7 Mart. N. S. (La.) 1, 18 Am. Dec. 232.

Missouri.— Provision in a city charter au-

thorizing investigating committees of a city

government to send for papers and to compel

the attendance of witnesses under penalties

was held not to be a delegation of judicial

power. In re Dunn, 9 Mo. App. 255.

New Jersey.— Provision in a city charter

that, unless two thirds of the persons assessed

for municipal improvements should file their

dissent, such assessments should be binding
and conclusive, is not a delegation of judicial

power. Wilson v. Trenton, 55 N. J. L. 220,

26 Atl. 83.

Oregon.— An act incorporating a city,

granting it charter powers to recover invalid

assessments for street improvements by de-

claring a lien upon the land of the owners
chargeable and repealing all acta in conflict

therewith is not invalid as being a delegation

of judicial power, and authorizes the collec-

tion of assessments levied prior to its passage.

Nottage V. Portland, 35 Oreg. 539, 58 Pac.

883, 76 Am. St. Rep. 513.

United States.—A statute authorizing the

appointment of receivers by the comptroller

for insolvent national banks and vesting them
with power to make ratable assessments for

the stock-holders thereof does not confer ju-

dicial power. Bushnell v. Leland, 164 U. S.

684, 17 S. Ct. 209, 41 L. ed. 598.

See 10 Cent. Dig. tit. " Constitutional

Law," S 50.

23. A statute imposing a penalty for sell-

ing adulterated milk and declaring that the

addition of water or any other substance

thereto shall constitute adulteration is not

judicial in character and is valid. State v.

Schlenker, 112 Iowa 642, 84 N. W. 698, 84

Am. St. Rep. 360, 51 L. R. A. 347.

24. A declaration by the legislature that

wine is intoxicating is not a judicial act and
is valid. Jackson v. State, 19 Ind. 312.

25. A statute declaring the burning of

natural gas in a flambeau light to be waste-

ful is not ij. judicial act and is valid. Town-
send V. State, 147 Ind. 624, 47 N. E. 19, 62

Am. St. Rep. 477, 37 L. R. A. 294.

26. A statute prohibiting the deposit of

sawdust in a lake was held not to be an ex-

ercise of judicial power and valid. State v.

Griffin, 69 N. H. 1, 39 Atl. 260, 76 Am. St.

Rep. 139, 41 L. R. A. 177.

27. A statute declaring what class of em-
ployees shall be deemed to be fellow servants

in the future was held to be valid. Galveston,

etc., R. Co. V. Worthy, (Tex. Civ. App. 1894)

27 S. W. 426.

[V, A, 3, e]
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the courts,^ and also statutes giving remedies for the benefit of the representa-
tives of persons who have been lynched by mobs,'' have been held valid.

d. Declarative and Expository Legislation— (i) In Oeneral. A declaratory
statute is one wiiicli is passed in order to put an end to a doubt as to what is the
common law or as to the meaning of another statute, and which declares what it

is and ever has been.*' Such a statute is necessarily retrospective, since it under-
takes to declare what the law was before it was enacted, and its effect is to

encroach upon the province of the judiciary, since it may put a different con-
struction upon a statute than that which has been given to it by the courts.

Thus after the courts had determined the rate at which insurance companies
were taxable, under a statute, the legislature passed a subsequent statute declar-

ing that such companies were taxable at a different rate from that determined by
the courts, and also declared that the rate, as declared by the last statute, was the
true intent and construction of the original statute.'' A statute of this character
is not objectionable because it declares the law in the past to have been what it

declares it shall be in the future,^ although it is for the courts to say what the
law in the past was ;

^ but such a statute cannot be made to operate retrospec-

tively, so as to affect past controversies, thereby reversing decisions of the courts

which have been previously rendered,^ nor can such a statute be made to affect

past transactions.^

(ii) Amending and Remedial Statutes. Statutes amending prior uncon-
stitutional or defective statutes and supplying the defects therein after they have
been held unconstitutional are not objectionable as to future operation, and will

be held valid as to past transactions, provided they supply the defects in such
prior statutes merely, without assuming to determine the validity of proceedings

taken under such statutes.^ Legislation of this character is regarded as a modifi-

38. A statute prohibiting the reading of

the English decisions rendered after the Dec-
laration of Independence, as authorities in

the courts of the state, and declaring that
they should not be considered as authority in

such courts, was held to be constitutional.

Hickman v. Boffman, Hard. (Ky. ) 348.

29. A statute authorizing the recovery of

damages as penalties against counties by ad-

ministrators of persona lynched therein was
held not to be an exercise of judicial power
by the legislature and therefore valid. Board
of Champaign County v. Church, 62 Ohio St.

318, 57 N. E. 50, 78 Am. St. Rep. 718, 48
L. R. A. 7.38.

30. Bouvier L. Diet.

31. People V. New York, 16 N. Y. 424.

32. Union Iron Co. v. Pierce, 4 Biss.

(U. S.) 327, 24 Fed. Cas. No. 14,367.

33. The legislature cannot declare what
a law was, but it can declare what it shall

be. McLeod v. Burroughs, 9 Ga. 213; Trask
V. Green, 9 Mich. 358; Houston v. Bogle, 32

N. C. 496; Ogden v. Blackledge, 2 Cranch
(U. S.) 272, 2 L. ed. 276; Ogden v. Wither-

;Bpoon, 18 Fed. Gas. No. 10,461, 3 N. C. 227.

34. Where a court has construed a statute

and based a, judgment thereon, which has be-

come final, the legislature cannot affect such

judgment by subsequent legislation declaring

such statute to have a different meaning.

Skinner l'. Holt, 9 S. D. 427, 69 N. W. 595,

62 Am. St. Rep. 878; Handley's Estate, 15

Utah 212, 49 Pac. 829, 62 Am. St. Rep. 926;

Martin v. South Salem Land Co., 94 Va. 28,

[V, A, 3. c]

26 S. E. 591. And see In re Northampton,
158 Mass. 299, 33 N. E. 568.

A statute defining the words " once in

jeopardy," as used in the constitution, to
mean only " legal conviction," was held to be
ineffective. Powell v. State, 17 Tex. App. 345.

The legislature cannot place a construc-

tion on the constitution that will be binding
upon the courts. Lindsay v. U. S. Savings,

etc., Assoc, 120 Ala. 156, 24 So. 171, 42
L. R. A. 783; State v. McGrath, 95 Mo. 193,

8 S. W. 425 ; Wanser v. Hoos, 60 N. J. L. 482,

38 Atl. 449, 64 Am. St. Rep. 600; State v.

Spears, (Tenn. Ch. 1899) 53 S. W. 247. As
to judicial construction and effect of see su-

pra, IV, B, 4.

35. Calhoun v. McLendon, 42 Ga. 405;
James v. Rowland, 52 Md. 462; Reiser v.

William Tell Sav. Fund Assoc, 39 Pa. St.

137; Greenough v. Greenough, 11 Pa. St. 489,

51 Am. Dec 567.

36. A statute authorizing street commis-
siorei's, within a limited time after the build-

ing of new sewers, to assess the property spe-

cifically benefited thereby for the proportional

cost and enacted as an amendment to a prior

unconstitutional statute was held not to be

an attempt to exercise judicial power by the

legislature and valid. Hall v. Boston St.

Com'rs, 177 Mass. 434, 59 N. E. 68.

An act amending a prior statute, and pro-

viding that such statute should govern cer-

tain contracts entered into before such stat-

ute took effect and prescribing the manner
of enforcing such contracts was held to be
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cation of prior legislation, in the nature of a reenactment, and not an assumption
of judicial power by the legislature ; or, more properly, it is a legislative construc-

tion of prior statutes, and is valid so far as future operation is concerned, and also

as to past transactions if no judicial decrees have been rendered,'' but invalid as

to past transactions where such decrees have been rendered.^

(in) Mandates to Juoioiabt DntMOTma Construction of Statutes.
The question whether or not a statute violates the constitution is purely judicial,

and cannot be determined by the legislature ; ^ and therefore all statutes or man-
dates from the legislature to the judiciary, directing what construction shall be
put upon existing statutes, are assumptions of judicial power and unconstitutional

and void.*

valid as being a curative statute merely and
not expository legislation. Iowa Sav., etc.,

Assoc. V. Selby, 111 Iowa 402, 82 N. W. 968.
A retrospective statute confinning and

legalizing a contract made by a county which
had been held invalid by the courts in an
action thereon for want of precedent author-

ity to contract on the part of such county is

valid, since it does not attempt to annul
a judgment of the court, but recognizes its

validity by supplying the element found by
the court to be wanting. Steele County v.

Erskine, 98 Fed. 215, 39 C. C. A. 173.

A statute directing municipal assessments
for street improvements that have been paid

by abutting owners to be returned to them,
and that the amounts thereof be collected

from the city at large, without declaring such
assessments to be erroneous, does not in ef-

fect vacate assessments having the force of

judgments, and is a valid exercise of legis-

lative power. People v. MoUoy, 35 N. Y.
App. Div. 136, 54 N. Y. Suppl. 1084.

37. Georgia.— Clay v. Central E., etc., Co.,

84 Ga. 345, 10 S. E. 967.

Indiana.— Dequindre v. Williams, 31 Ind.

444.

loiva.— Iowa Sav., etc., Assoc, v. Selby, 111

Iowa 402, 82 N. W. 968.

Kentuckv.— Bryan v. Board of Education,

90 Ky. 322, 12 Ky. L. Hep. 12, 13 S. W. 276.

Mome.— Hunt v. Hunt, 37 Me. 333.

Massachusetts.— Cambridge v. Boston, 130

Mass. 357; Wales v. Wales, 119 Mass. 89.

Vew York.— People r. Wilson, 52 Hun
<N. Y.) 388, 5 N. Y. Suppl. 280, 24 N. Y. St.

892; Curtis v. Leavitt, 17 Barb. (N. Y.) 309;

People V. Globe Mut. L. Ins. Co., 60 How.
Pr. (N. Y.) 82.

Pennsylvania.— In re Yost, 17 Pa. St. 524.

United States.— Singer Mfg. Co. v. Mc-

Collock, 24 Fed. 667; Stebbins v. Pueblo

County, 2 McCrary (U. S.) 196, 4 Fed. 282.

See 10 Cent. Dig. tit. " Constitutional

Law," § 51 et seq.

38. Sparhawk v. Sparhawk, 116 Mass. 315.

Thus where a statute relating to mechan-

ics' liens had never received a judicial inter-

pretation it was held competent for the legis-

lature to provide by subsequent statute that

the former statute should not be construed

to extend to any other or greater interest

in the land on which any buildings might be

constructed than that of the person in posses-

sion at the time such construction was com-
menced, and who caused such buildings to be
constructed. O'Conner v. Warr-er, 4 Watts &
S. (Pa.) 223. But where there had been a ju-

dicial interpretation of such a statute, a sub-

sequent statute extending such liens was held
to be void. Gearing v. Hapgood, (Pa. 1888)
15 Atl. 920; Marsh ;;. Bower, (Pa. 1888) 15
Atl. 920; Titusville Iron Works v. Keystone
Oil Co., 122 Pa. St. 627. See also Meyer v.

Berlandi, 39 Minn. 438, 40 N. W. 513, 12
Am. St. Eep. 663, 1 L. E. A. 777, holding
void a statute providing that a prior statute

relating to mechanics' liens, in doubtful cases,

should be construed to include the full

amount of claims over attorney's fees and
costs. And see infra, note 40.

39. Illinois.— Field v. People, 3 111. 79.

Missouri.— Householder v. Kansas City, 83
Mo. 488.

Nevada.— Ex p. Blanchard, 9 Nev. 101.

Pennsylvania.— In re Euan St., 132 Pa. St.

257, 19 Atl. 219, 7 L. R. A. 193.

Wisconsin.— In re La Fayette County, 2
Pinn. (Wis.) 523, 2 Chandl. (Wis.) 212.

See 10 Cent. Dig. tit. " Constitutional

Law," § 51.

40. Arkansas.— Files v. Fuller, 44 Ark.
273.
Louisiana.— New Orleans v. Louisiana

Mut. Ins. Co., 26 La. Ann. 499; Cotton v.

Brien, 6 Eob. (La.) 115.

Maryland.— Gough v. Pratt, 9 Md. 526.

Mississippi.— Planters' Bank v. Black, 11

Sm. &M. (Miss.) 43.

Missouri.— Householder v. Kansas City, 83
Mo. 488.

Nebraska.— Lincoln Bldg., etc., Assoc, v.

Graham, 7 Nebr. 173.

New York.— Salters v. Tobias, 3 Paige
(N. Y.) 338.

Pennsylvania.— Com. v. Warwick, 172 Pa.

St. 140, 33 Atl. 373; Haley v. Philadelphia,

68 Pa. St. 45, 8 Am. Eep. 153; Eeiser v.

William Tell Sav. Fund Assoc, 39 Pa. St.

137.

Tennessee.—Governor v. Porter, 5 Humphr.
(Tenn.) 165.

United States.— Union Iron Co. v. Pierce,

4 Biss. (U. S.) 327, 24 Fed. Cas. No. 14,367.

See 10 Cent. Dig. tit. " Constitutional

Law," § 51.

Defining departments.—A city ordinance
defining the words, " heads of principal de-

[V, A. d, 3, (in)]
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(iv) Opbsation of Repealing Statutes. Kepealing statutes are not Dbje>

tionable so far as their prospective operation is concerned, but the extent to whicK
they can be made to operate retrospectively is a judicial question and cannot be
determined by the legislature. All legislation enacted for the purpose of deter-

mining whether a statute operated to repeal or suspend prior legislation is void."

But a legislative declaration as to the construction to be given to such statutes

will not render them invalid. Such declarations are treated as surplusage so fai

as past transactions are concerned.^^

e. Appointment and Removal of Trustees and Reeelvers— (i) In General.
Acts appointing and removing trustees have been held to be valid.** The appoint-

ment of a receiver by the legislature to settle the affairs of an insolvent bank lias

been lield not to be a judicial act, to the extent of being in violation of a consti-

tutional provision vesting the judicial powers in the courts of the state."

(ii) AvTHomziNQ Tbtjst Companies to Act as Trustees. An act

authorizing trust companies to act as trustees and guardians is constitutional ;
*^

but one providing that certain corporations shall be accepted by courts as " sole

security " where security is required is not.*°

f. Changing Law and Construetion of Statute After Decision. If a legis-

lative act has received a judicial construction it cannot be disturbed by a remedial

statute.*'

partments," as used in a statute, is invalid

as an invasion upon the province of the ju-

diciary. People V. Kipley, 171 111. 44, 49
N. E. 229, 41 L. E. A. 775.

Filing boundaries.— A statute declaring a
municipal boundary to have been fixed at a
certain place by a prior statute was held

to be invalid as an attempted legislative con-

struction of a former statute. Oakland v.

Oakland Water Front Co., 118 Cal. 160, 50

Pac. 277. But see In, re Farnum, 51 N. H.
376, holding valid an act for the relocation

of school-houses, and declaring how it should

apply.
A statute declaring that the word "trus-

tee " in a prior statute aeainst embezzlement
shall apply to guardians is not void as being

judicial in character. Com. v. Kaufman, 9

Pa. Super. Ct. 310.

Usurious contracts.— A statute authoriz-

ing' loan associations to raise money among
their members for building purposes, and
providing that dues and fines, although in

excess of the legal rate of interest, should

not be construed as usurious contracts, was
held to be valid, and not an exercise of ju-

dicial power by the legislature. Nebraska
Loan, etc., Assoc, v. Perkins, 61 Nebr. 254,

85 N. W. 67. Contra, in Alabama, where it

is held that after a decision of the court hold-

ing the premiums on such contracts to be
usurious and void, a statute passed declaring

that such contracts, both prior and subsequent,

should not be treated as usurious or render

such associations amenable to the laws, was
expository legislation and void as to such
prior contracts. Lindsay v. U. S. Savings,

etc., Assoc, 120 Ala. 156, 24 So. 171, 42

L. R. A. 783. And see Denny v. West Phila-

delphia Sav., etc., Assoc., 39 Pa. St. 154;

Reiser v. William Tell Sav. Fund Assoc, 39

Pa. St. 137.

[V. A, 3, d, (IV)]

41. Ogden v. Witherspoon, 18 Fed. Cas.

No. 10,461, 3 N. C. 227.

42. Repealing statutes taking away rights

to recover penalties and providing that they
shall not be construed so as to affect pending
actions are not objectionable, but can have no
eflfect upon such actions in the absence of

any such declarations as to construction.

Parmelee v. Lawrence, 48 111. 331; Epps v.

Smith, 121 N. C. 157, 28 S. E. 359; Rood v.

Chicago, etc., R. Co., 43 Wis. 146.

43. Tindal v. Drake, 60 Ala. 170, a pri-

vate statute appointing a trustee to execute

a certain trust created by deed was held to

be valid.

The trustees appointed in a deed died, and
the county court was suspended by the legis-

lature, so that the vacancy could not be filled.

An act appointing a trustee was held valid.

Hindman v. Piper, 50 Mo. 292. See State r.

Adams, 44 Mo. 570; Clarke v. Van Surlay, 15

Wend. (N. Y.) 436.

44. Carey v. Giles, 9 Ga. 253.

45. Minnesota L. & T. Co. v. Beebe, 40

Minn. 7, 41 N. W. 232, 2 L. R. A. 418.

46. Matter of American Banking, etc., Co.,

4 Pa. Dist. 757, 17 Pa. Co. Ct. 274, 37 Wkly.
Notes Cas. (Pa.) 297, 26 Pittsb. Leg. J. N. S.

213.

47. Georgia.—^Calhoun v. McLendon, 42
Ga. 405.

Indiana.— The general assembly cannot set

aside or dissolve an injunction and authorize

the collection of assessments which the court

has declared to be illegal. Searcy v. Patriot,

etc., Turnpike Co., 79 Ind. 274.

Maryland.— Baltimore v. Horn, 26 Md.
194.

Massachusetts.—'Denny v. Mattoon, 2 Al-
len (Mass.) 361, 79 Am. Dec 784.

Missouri.— McNiehol v. V. S. Mercantile
Reporting Agency, 74 Mo. 457.
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g. Conferring and Withdrawing Jurisdiction. Legislation extending the
jurisdiction of the courts^ or withdrawing it^' is not an exercise of judicial power
by the legislature, and is valid, unless repugnant to the constitution.* And the

legislature may confer upon courts of chancery powers which inherently belong
to the supreme court.^'

h. Conferring Functions Upon Judges Instead of the Court. Where the
legislature has full power over a subject-matter, it may confer such powers upon
judges rather than upon the courts ;

^' but where it has no power it can confer

none upon either judges or courts.'^ It has been held that the legislature may
confer judicial power upon a judge where, under the constitution, such power
can be exercised only by the courts ; ^ but by the weight of authority such legis-

lation is unconstitutional and void.^'

Ohio.— The Schooner Aurora Borealis y.

Debbie, 17 Ohio 125.

Pennsylvania.— Lambertson v. Hagan, 2
Pa. St. 22.

Texas.— Milam County v. Bateman, 54
Tex. 153.

United States.— Pennsylvania v. Wheeling
Co., 18 How. (U. S.) 421, 15 L. ed. 435; In
re Virginia Coupon Cases, 25 Fed. 641, 647,
654, 666.

But see Conery v. New Orleans Water-
Works Co., 41 La. Ann. 910, 7 So. 8 (holding
that a judicial decree interpreting a contract
authorized by the legislature cannot prevent
further legislation authorizing an amendment
to the contract, the annulment thereof, or a
new contract) ; Sawyer v. Davis, 136 Mass.
239, 49 Am. Rep. 27 (holding that the ring-

ing of mill bells at a certain hour having
been enjoined as a nuisance, the legislature

may authorize the ringing at that hour) ;

Guilford v. Cornell, 18 Barb. (N. Y.) 615
(an act not trenching on judicial power).
See also Municipality No. 1 v. Wheeler, 10
La. Ann. 745.

See 10 Cent. Dig. tit. " Constitutional
Law," § 83.

48. Sampeyreac v. U. S., 7 Pet. (U. S.)

222, 8 L. ed. 665.

Authorizing courts to perform the cere-

mony of adoption was held not to be an in-

terference with the judiciary. Stevens' Es-

tate, 83 Cal. 322, 23 Pac. 379, 17 Am. St.

Rep. 252.
Extending and transferring jurisdiction,

statutes relating to, held valid. See Lee v.

Kalamazoo County Cir. Judge, 101 Mich.

406, 59 N. W. 644; Scott v. Smart, 1 Mich.

295.

The legislature has no power to authorize

the courts to determine a constitutional ques-

tion as an abstract proposition. Shephard v.

Wheeling, 30 W. Va. 479, 4 S. E. 635. Nor
can it confer judicial power upon the courts

or upon judges where, under the constitution,

such powers are confided to the courts. Nor-

walk St. R. Co.'s Appeal, 69 Conn. 576, 37

Atl. 1080, 38 Atl. 708, 39 L. R. A. 794.

49. Ex p. McCardle, 7 Wall. (U. S.) 506,

19 L. ed. 264, holding the repeal of an act

conferring certain jurisdiction on the circuit

courts, although affecting pending cases, was

not an assumption of judicial power. See
also Lake Erie, etc., R. Co. v. Watkins, 157
Ind. 600, 62 N. E. 443, holding that although
under Ind. Const, art. 7, § 4, declaring that
" the Supreme Court shall have jurisdiction

co-extensive with the limits of the State in
appeals and writs of error, under such regu-
lations and restrictions as may be prescribed
by law," the legislature might not deprive
the supreme court entirely of its appellate
jurisdiction, it has the power, not only to
enlarge, but from time to time contract, the
same, as public policy may require, and may,
within reasonable limits, prescribe the class
of cases in which appeals may be taken.

50. Wiggins v. Williams, 36 Fla. 637, 13

So. 859, 30 L. R. A. 754, holding that, while
the legislature may modify or expand chan-
cery jurisdiction, it cannot thereby impair
rights guaranteed by the constitution. See
also Ex p. Harker, 49 Cal. 465.

51. A statute authorizing townships to

pass ordinances directing an application by
petition to a court of chancery to compel
railroad companies to erect gates at crossings

is not invalid as seeking to confer on such
court a power inherently belonging to the
supreme court and exercisable by mandamus.
Palmyra Tp. v. Pennsylvania R. Co., 62 N. J.

Eq. 601, 50 Atl. 369.

52. Where the legislature had full power
over the adoption of children it has been
held that it might authorize the county judge
to perform the ceremony of adoption. Ste-
vens' Estate, 83 Cal. 322, 23 Pac. 379, 17 Am.
St. Rep. 252.

53. Where the constitution divides the
powers of the government into three distinct
departments, and confides each department
to separate magistrates, the legislature has
no judicial power and can confer none upon
a court or judge. Norwalk St. R. Co.'s Ap-
peal, 69 Conn. 576, 37 Atl. 1080, 39 L. R. A.
794.

54. A statute authorizing circuit judges to
render judgment at chambers, upon frivolous

demurrers where, under the constitution, ju-

dicial powers could be exercised only by the
courts, was held to be valid. Clapp v. Pres-

ton, 15 Wis. 543.

55. A statute conferring upon the chief

justice power to determine the title to pub-

[V, A, 3. h]
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i. Creation of Supreme Court Commissions or Special Courts of Appeals

Legislation authorizing tlie supreme court to appoint comtnissioners to assist the
court in the performance of its duties is not an exercise of judicial power by the
legislature, and is valid, since such legislation confers no judicial powers upon
such commissioners;^* and by the weight of authority the legislature may create

such a tribunal by direct legislation and appointment.^'

j. Declaring Minor of Full Age. It has also been held that in the absence of

express constitutional restrictions the legislature may declare a minor of full age
for the purpose of making contracts.^

k. Determining Amendment, Repeal, or Forfeiture of Franchise or Charter.
If the legislature reserves to itself the power to repeal a charter or franchise it is

to determine when the repeal shall be made.^'

lie office where, under the constitution, the
full court was vested with such power was
held to be invalid. In re Cleveland, 51
N. J. L. 311, 17 Atl. 772. A statute author-
izing circuit courts, " or a judge thereof," to
proceed upon the petition of creditors, in

cases of insolvent debtors, was held to be
unconstitutional. Risser v. Hoyt, 53 Mich.
185, 18 N. W. 611.

56. People v. Hayne, 83 Cal. Ill, 23 Pae.

1, 17 Am. St. Rep. 211; In re Supreme Ct.

Com'ra, 37 Nebr. 655, 56 N. W. 298; Sharpe
V. Robertson, 5 Gratt. (Va.) 518; Smith v.

Odell, 1 Pinn. (Wis.) 449.

57. Sharpe v. Robertson, 5 Gratt. (Va.)

518; Smith v. Odell, 1 Pinn. (Wis.) 449
(holding valid statutes creating special tri-

bunals to assist the supreme court in the

performance of its duties, and appointing the

officers thereof) ; State v. Noble, 118 Ind. 350,

21 N. E. 244, 10 Am. St. Rep. 143, 4 L. R. A.
101 (denying the authority of the legislature

to create and appoint supreme court com-
missioners to assist the court in the per-

formance of its duties )

.

58. Dickens v. Carr, 84 Mo. 658.

59. Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629, treated in

Farrar's " Dartmouth College v. Woodward "

(1819), and Shirley " On the Dartmouth Col-

lege CavTses" (1879). See also articles on
legislative control over railway charters in

1 Am. L. Rev. 451, 2 Am. L. Rev. 25. And
see the following cases:

Iowa.— Miners' Bank v. U. S., 1 Greene
(Iowa) 553, Morr. (Iowa) 635, 43 Am. Dec.

115, repeal of bank charter.

Maryland.— American Coal Co. v. Consoli-

dation Coal Co., 46 Md. 15.

Massachusetts.— Cases in which the repeal

or amendment of a charter has been held

constitutional are: Thornton v. Marginal R.
Co., 123 Mass. 32; Worcester, etc., R. Co. v.

Railroad Com'rs, 118 Mass. 561; Metropoli-

tan R. Co. V. Highland St. R. Co., 118 Mass.

290; Parker v. Metropolitan R. Co., 109 Mass.

506; Worcester v. Norwich, etc., R. Co., 109

Mass. 103; Inland Fisheries v. Holyoke

Water Power Co., 104 Mass. 446, 6 Am. Rep.

247; Agricultural Branch R. Co. v. Win-

chester, 13 Allen (Mass.) 29; Durfee v. Old

Colony, etc., R. Co., 5 Allen (Mass.) 230;

[V, A. 3, 1]

Fitchburg R. Co. v. Grand Junction R , etc.,

Co., 4 Allen (Mass.) 198; Massachusetts
Gen. Hospital v. State Mut. L. Assur. Co.,

4 Gray (Mass.) 227; Roxbury v. Boston, etc.,

R. Corp., 6 Gush. (Mass.) 424. Certain limi-

tations of the power to amend, alter, and
repeal are given in Watuppa Reservoir Co.
V. Fall River, 147 Mass. 548, 18 N. E. 465,
I L. R. A. 466; Oliver v. Washington Mills,

II Allen (Mass.) 268; Central Bridge Corp.
V. Lowell, 15 Gray (Mass.) 106; Com. v.

Essex Co., 13 Gray (Mass.) 239. Opinion of
Justices, 9 Cush. (Mass.) 604, treats of the
extent to which corporations created prior
to March 11, 1831 (Mass. Rev. Laws, u. 109,.

§ 3) are subject to be affected by general
laws subsequently enacted.

Minnesota.— Myrick v. Brawley, 33 Minn.
377, 23 N. W. 549.

New Jersey.— When the right to alter or
amend, whenever the public good may require,

is reserved, the legislature is to determine
when the right shall be exercised. State v.

Miller, 31 N. J. L. 521 [affirming 30 N. J. L.
368, 86 Am. Dec. 188].

Pennsylvania.— Under a constitution giv-

ing the legislature power to alter or revoke
any charter when " in their opinion " the

privileges granted become " injurious to the
citizens of the commonwealth," the legisla-

ture is the judge as to when such privileges

become injurious. Wagner Free Institute v.

Philadelphia, 132 Pa. St. 612, 25 Wkly. Notes
Cas. (Pa.) 437, 19 Atl. 297, 19 Am. St. Rep.
613.

See 10 Cent. Dig. tit. " Constitutional

Law," § 73.

But see the following cases:

Illinois.—Bruffett v. Great Western R. Co.,

25 111. 353.
Louisiana.—^American Printing House iv

Dupuy, 37 La. Ann. 188.

Maine.— State t;. Noyes, 47 Me. 189.

Michigan.—" The charter of a private cor-

poration is to be regarded as a contract,,

whose provisions are binding upon the State,

and can not be set aside at the will of the-

legislature. Such a charter is a law, but it

is also something more than a law, in that

it contains stipulations which are terms of
compact between the State as the one party,
and the corporators as the other, whicij.
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1. Disposition or Sale of Property— (i) In Oeseral. The legislature has no-
power, independent of the courts, to determine a controversy as to the ownership,
of property.'*' All such legislation is an assumption of judicial power and void.*^-

But under certain circumstances the legislature may authorize the sale or conver-
jion_ of property,"' although it cannot direct the application of the proceeds-
received therefor."' It is well settled that where trustees,"* executors,"^ and per-

sons not suijurist holding the legal title to real estate, and who, for any reason,

Hre incompetent to make a conveyance thereof for the purpose of fulfilling a.

trust, the legislature has the power to authorize a conveyance in such cases, for

the purpose of perfecting the terms of the trust ; and it also has power to validate

an invalid conveyance"'' or to perfect a defective title to real estate pending liti-

gation for the same purpose,"^ although it cannot authorize a sale of real estate

neither party is at liberty to disregard or re-

pudiate, and whicli are as much removed
from the modifying and controlling power of
legislation, as would be the contracts of pri-

vate parties." Flint, etc., Plank Eoad Co.
r. Woodhull, 25 Mich. 99, 101, 12 Am. Rep.
233.

Pennsylvania.— Com. v. Pittsburg, etc., E.
Co., 58 Pa. St. 26 ; Erie, etc., R. Co. v. Casey,

26 Pa. St. 287.

See 10 Cent. Dig. tit. " Constitutional
Law," § 73.

60. An act of the legislature appointing
commissioners to determine the rights of
parties to real estate was held to be void.

Jackson i'. Frost, 5 Cow. (N. Y.) 346.

The legislature has no authority to author-
1 ize the levying of contributions for a private
purpose, or for a public purpose in which
those by whom such contributions are to be
paid have no interest. Grim v. Weissenberg
School Dist., 57 Pa. St. 433, 98 Am. Dec. 237.

The legislature has no power to vacate a
final judgment of a, court. State v. New
York, etc., R. Co., 71 Conn. 43, 40 Atl.

925.

61. An act of the legislature extinguishing

a mortgagor's title was held to be void.

Ashuelot R. Co. v. Elliot, 58 N. H. 451.

Depriving of vested rights.—The legislature

cannot take from a person rights acquired

under a particular law, nor can it direct how
the law shall be administered in relation to

any particular right. Perry v. Clinton, etc.,

E. Co., 11 Rob. (La.) 404. A statute which
spent its force on particular persons without
having other objects in view was held to be

a judicial sentence rather than a law and
void. State University v. Williams, 9 Gill

& J. (Md.) 365, 31 Am. Dee. 72. A statute

divesting a person of his freehold and pass-

ing it over to another was held to be void

as against common right and Magna Charta.

Bowman v. Middleton, 1 Bay (S. C.) 252.

See also Ham v. McClaws, 1 Bay (S. C.) 93.

A statute forbidding payments in store orders

. was held to be void as depriving persons

sui juris of the right to make their ovm con-

tracts. Godcharles v. Wigeman, 113 Pa. St.

431, 6 Atl. 354. See also State v. Fire Creek

Coal, etc., Co., 33 W. Va. 188, 10 S. E. 288,

25 Am. St. Rep. 891, 6 L. R. A. 359, holding

void a statute forbidding mining companies

from selling to their employees merchandise
at higher rates than to others.

62. Martin v. Ber.r, 5 Pa. L. J. Rep. 17,

10 Am. L. J. 457.

63. Edwards v. Pope, 4 111. 465; Lane v..

Doe, 4 111. 238, 36 Am. Dee. 543; Saxton i'.

Mitchell, 78 Pa. St. 479; Shoenberger v.

bchool Directors, 32 Pa. St. 34 ; Ervine's Ap-
peal, 16 Pa. St. 256, 55 Am. Dec. 499; Mar-
tin V. Bear, 5 Pa. L. J. Rep. 17, 10 Am.
L. J. 457 ; Arrowsmith v. Burlingim, 4 Mc-
Lean (U. S.) 489, 1 Fed. Cas. No. 563, 1 Am.
L. J. N. S. 448.

64. Connecticut.— Linsley v. Hubbard, 44-

Conn. 109, 26 Am. Rep. 431.

Massachusetts.— Sohier v. Trinity Church,,
109 Mass. 1.

Pennsylvania.— Kerr v. Kitchen, 17 Pa.

St. 433; Sergeant v. Kuhn, 2 Pa. St. 393;
Norris v. Clymer, 2 Pa. St. 277; Fullerton.

V. McArthur, 1 Grant (Pa.) 232; Ritter v.

Bausman, 2 Woodw. (Pa.) 248.

Rhode Island.— In re Van Home, 18 R. I.,

389, 28 Atl. 341.

United States.— Stanley v. Colt, 5 Wall.

(U. S.) 119, 18 L. ed. 502.

A statute authorizing the sale of real es-

tate to satisfy liens thereon is valid. Living-
ston V. Moore, Baldw. (U. S.) 424, 15 Fed.
Cas. No. 8,416 [affirmed in 7 Pet. (U. S.)

469, 8 L. ed. 751].

Remainder-men and tenant for life, private
statute authorizing conveyance oi real estate,

pursuant to agreement between, is valid, al-

though some of the contracting parties are
minors and fSme coverts. Chappell v. Doe,
49 Ala. 153.

65. Bruce v. Bradshaw, 69 Ala. 360. See
also infra, V, A, 3, 1, ( ii )

.

66. Persons not sui juris, a statute au-
thorizing conversion of funds of, for their

benefit, is constitutional, but the line of dis-

tinction between the legislative and judicial

powers will be kept steadily in view in such,

cases. Todd v. Flournoy, 56 Ala. 99, 28 Am.
Rep. 758. See also Clusky v. Burns, 120 Mo.
567, 25 S. W. 585.

67. Kearney v. Taylor, 15 How. (U. S.)

494, 14 L. ed. 787.

As to validating and curative statutes see

infra, V, A, 3, r.

68. Kitchen v. Kerr, 7 Phila. (Pa.) 24, 7.

Leg. Int. (Pa.) 11.

[V, A, 3. 1. (I)J
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and a reinvestment of the proceeds for the purpose of perfecting the title

thereto.® Statutes confirming defective titles generally are valid,™ provided they
do not assume to interfere with pending litigation."

(ii) Bt Executors and Administrators. Statutes authorizing executors
and administrators to sell the real estate of the decedent to pay debts contracted
during his lifetime are not regarded as an exercise of judicial power by the legis-

lature and are valid ;'^ and it is no objection to such statutes that tliey prescribe
tlie terms of sale,'^ provide means for the distribution of the proceeds received,'*

or give discretionary power to the representative of the decedent to make such
distributions," provided that in the case of an executor powers are given him and
duties are imposed upon him respecting such real estate under the terms of the
will of the decedent. But where no such powers are given and no such duties

are imposed, a statute authorizing an executor to sell real estate and make distri-

bution of the proceeds, and enacted without the consent of the heirs, is void.™

And statutes authorizing the sale of real estate to pay debts of the decedent,

without providing for judicial proceedings to ascertain the amount of such debts,''

or which authorize such sales for the purpose of paying debts of the estate found

69. A private statute fiuthorizing the sale

of lands devised to a tenant for life, with
remainder over, and the investing of the

funds for the benefit of the devisees, for the

purpose of clearing the title, was held to be
an infringement upon the judiciary and void.

Miller v. Alexander, 122 N. C. 718, 30 S. E.

125.

70. San Francisco v. Beideman, 17 Cal.

443; Hart v. Burnett, 15 Oal. 530, holding

valid a statute confirming a defective con-

veyance of real estate made by a city council.

As to validating and curative statutes see

infra, V, A, 3, r.

71. Northern v. Barnes, 2 Lea (Tenn.)

603, holding invalid a statute providing for

the more speedy execution of a conveyance

of real estate pending litigation aflEecting

the title thereof. But see Kitchen v. Kerr,

7 Phila. (Pa.) 11, 2 Leg. Int. (Pa.) 11.

72. AZabama.— Watson v. Dates, 58 Ala.

647 ; Holman v. Norfolk Bank, 12 Ala. 369.

Kansas.— A statute providing that where
land is sold by an executor, administrator,

guardian, or sheriff and is afterward recov-

ered by any one for whose benefit it was sold

or by any one claiming under him, the plain-

tiff shall not be entitled to possession until

he has refunded the purchase-money and
taxes, was held to be valid. Claypoole v.

King, 21 Kan. 602.

Kentucky.— Shehan v. Barnett, 6 T. B.

Mon. (Ky.) 592.

Mississippi.— Williamson v. Williamson,
3 Sm. & M. (Miss.) 715, 41 Am. Dec. 636.

See also Coleman v. Carr, Walk. (Miss.) 258..

Missouri.— Cargile v. Fernald, 63 Mo. 304.

Vermont.— Langdon v. Strong, 2 Vt. 234.

United States.— Watkins v. Holman, 16

Pet. (U. S.) 25, 10 L. ed. 873.

See 10 Cent. Dig. tit. " Constitutional

Law," § 56.

Infant heirs.—A statute authorizing an ad-

ministrator to sell the lands of infant heirs

and to hold the proceeds as assets to be dis-

posed of according to law is not an exercise

[V, A, 3, 1, (I)]

of judicial power and is valid. Doe v. Doug-
lass, 8 Blackf. (Ind.) 10, 44 Am. Dec. 732.

Persons of unsound mind.— A statute pro-
viding for election by a guardian of a de-

vise under a will in lieu of dower, where the
widow is of unsound mind, was held to be
valid. Young v. Boardman, 97 Mo. 181, 10
S. W. 48.

Persons sui juris.— The legislature has au-

thority to authorize an executor to sell the

real estate of persons who are not sui juris,

and to direct the investment of the proceeds
thereof in trust in accordance with the will

of the testator, and a purchaser of such real

estate may be compelled to take title. But
it has no such power where the parties are
sui juris, and have a vested title. Kneass'
Appeal, 31 Pa. St. 87.

73. Williamson v. Williamson, 3 Sm. & M.
(Miss,) 715, 41 Am, Dee, 636; Langdon v.

Strong, 12 Vt. 234.

74. Shehan v. Barnett, 6 T. B. Mon. (Ky.)

592; Custer v. Com., 25 Pa. St. 375; Carter

V. Com., 1 Grant (Pa.) 216; Langdon v.

Strong, 12 Vt. 234.

An act authorizing the appointment by de-

positors in a banking institution of persons

to receive the deposits not otherwise disposed

of after the death of such depositors was
held to be constitutional. Knorr's Appeal, 89

Pa. St. 93.

75. Holman v. Norfolk Bank, 12 Ala. 369;

Williamson v. Williamson, 3 Sm. & M. (Miss.)

715, 41 Am. Dec. 636; Watkins i'. Holman,
16 Pet. (U. S.) 25, 10 L. ed. 873.

76. Where a will gave an executor no
power and imposed upon him no duty with

respect to real estate it was held that a

statute enacted without the consent of the

heirs, authorizing the executor to sell the

real estate of the decedent and hold the pro-

ceeds in trust for the payment of debts, ex-

penses, and for distribution, was unconstitu-

tional. Hegarty's Appeal, 75 Pa. St. 503.

77. A statute authorizing the sale of tho

real estate of the decedent by his adminis-
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due by the legislature,''* or which assume to cure defects or errors in judicial

sales '' are an exercise of judicial power by tlie legislature and unconstitutional.

(hi) Br GrUAEDiAm AND TRUSTEES. By the weight of authority, the legisla-

ture has power to authorize the sale of the real estate of infants and persons non
compos mentis, through guardians and trustees.*" But such sales cannot be

authorized by special statutes where a guardian duly appointed under general

statutes is in charge of the property.*'

m. Impairing Obligation of Contract and Declaring Forfeiture or Requiring
Cancellation. It is not competent for the legislature to violate contracts, obliga-

tions, etc.*^ Hence it cannot determine that a contract, deed, or other obligation

has been violated and require cancellation or forfeiture ; this is a question which
involves judicial inquiry.**

n. Investigations by Legislative Committees, Investigations by legislative or

congressional committees, which are judicial in their nature, are unconstitutional.**

0. Prescribing Qualifleations For Admission to the Bar. By the weight of

authority, it rests with the courts to determine the qualifications of those who
shall become attorneys and counselors at law by being admitted to practise as

such.*^ But the right to practise law has been held to be a statutory right, sub-

trator to pay debts due from the estate,

without providing means for judicial deter-

mination of the amount thereof, was held to

be void as an exercise of a judicial power by
the legislature. Rozier v. Fagan, 46 111. 404.

78. Lane v. Doe, 4 111. 238, 36 Am. Dec.
543.

79. An act ratifying defective and errone-

ous sales of real estate made by a probate
court was held to be an invasion of the ju-

dicial power, in assuming to cure that which
was defective for want of jurisdiction. Pryor
V. Downey, 50 Cal. 388, 19 Am. Rep. 656.

80. California.— Brenham v. Davidson, 51

Cal. 352.

Illinois.— Mason v. Wait, 5 111. 127.

Massachusetts.— Davison v. Johonnot, 7

Mete. (Mass.) ?''8, 41 Am. Dec. 448; Rice
V. Parkman, 16 Mass. 326.

Mississippi.— Boon v. Bowers, 30 Miss.

246, 64 Am. Dee. 159.

Missouri.—• Stewart v. Griffith, 33 Mo. 13,

82 Am. Dec. 148.

New York.— Cochran v. Van Surlay, 20
Wend. (N. Y.) 365, 32 Am. Dec. 570.

Pennsylvania.— Kneass' Appeal, 31 Pa. St.

87; Myers' Appeal, 16 Wkly. Notes Cas.

(Pa.) 137; Clark v. Miller, 2 Wkly. Notes
Cas. (Pa.) 50.

Rhode Island.— Thurston v. Thurston, 6

R. I. 296.

United States— Hoyt v. Sprague, 103 U. S.

613, 26 L. ed. 585.
Contra,— In re Opinion of Court, 4 N. H.

565, 572; Jones v. Perry, 10 Yerg. (Tenn.)

59, 30 Am. Dec. 430.

See 10 Cent. Dig. tit. " Constitutional
Law," § 57.

A foreign guardian may be authorized by
the legislature of the state where his ward's
lands are situate to sell such lands upon the

giving of a bond in accordance wfth the laws
of such state. Boon v. Bowers, 30 Miss. 246,
64 Am. Dec. 159.

[52]

A contract between a guardian and a cot-

poration, in accordance with the provisions

of its charter, fixing damages or releasing

claims for the land of an infant taken under
condemnation proceedings, was held to be
valid, and not an invasion of the chancery
powers of the courts. Louisville, etc., R.
Co. V. Blythe, 69 Miss. 939, 11 So. Ill, 30
Am. St. Rep. 599, 16 L. R. A. 251.

81. Lincoln v. Alexander, 52 Cal. 482, 28
Am. Rep. 639.
82. As to impairment of the obligations of

contracts generally see infra, IX.
83. Hardy v. Montgomery Branch Bank,

15 Ala. 722; Board of Education v. Bakewell,
122 111. 339, 10 N. E. 378 ; State v. Burgess,

23 La. Ann. 225; Perry v. Clinton, etc., R.
Co., 11 Rob. (La.) 404; Butler v. Chariton
County Ct., 13 Mo. 112.

84. Kilbouru v. Thompson, 103 U. S. 188,

26 L. ed. 377 (an investigation by a commit-
tee of congress of certain debtors of the
United States is judicial in its nature) ; In
re Pacific R. Commission, 12 Sawy. (U. S.)

559, 32 Fed. 241 (where the constitutionality

of the act of March 3, 1887, " authorizing an
investigation of the books, accounts, and
methods of railroads which have received
aid from the United States, and for other
purposes " was passed upon)

.

An inquiry by the legislature into the af-

fairs of a corporation was held not to be a
judicial act. Lothrop v. Stedman, 13 Blatchf.

(U. S.) 134, 15 Fed. Cas. No. 8,519, 12 Alb.
L. J. 354, 15 Am. L. Reg. N. S. 346, 4 Ins.
L. J. 829, 22 Int. Rev. T ^c. 33. But see Al-
len V. Buchanan, 9 Phila (Pa.) 283, 30 Leg.
Int. (Pa.) 76, holding that the judicial

power of the United States cannot be ex-

tended by congress to cases not covered by
the constitution.

85. In re Day, 181 111. 73, 54 N. E. 646,

50 L. R. A. 519; Splane's Petition, 123 Pa.
St. 527, 16 Atl. 481; Eis p. Secombe, 19 How.

[V, A, 3, o]
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ject to legislative control, and a statute prescribing a test oath that the applicant

is loyal to the federal government and to the state, as a prerequisite to admission
to practice, has been held to be within the power of the legislature and constitu-

tional.^ And also statutes prescribing test oaths that the applicants have not

been engaged in dueling have been sustained.^ The line distinguishing between
the legislative and judicial powers upon this subject cannot be said to be clearly

drawn ;
^ but in general statutes regulating the conditions for admission to the

bar and prescribing the qualifications of the applicants will be sustained,*' pro-

vided they do not attempt to deprive the court, in the exercise of its discretion,

of the power to reject applications ** or interfere with its prescribed rules.''

p. RequlFing Courts to Write Opinions and Syllabi, Attest Evidence, and
Report Decisions. The legislature has no power to require the courts to give tlie

reasons for their decisions in writing,'^ or to attest transcripts of evidence given
in trials before them ;

^ nor has it any authority to require the courts to prepare
syllabi or to report decisions.'^ All such duties are ministerial merely, and stat-

utes imposing any such duties upon the courts are an encroachment upon the

judiciary and invalid,'^ unless such duties are incidental to the judicial functions

of the court, in the course of judicial administration.'* So too a statute imposing

(U. S.) 9, 15 L. ed. 565. And see Attoenet
AND Client, 4 Cyc. 898.

The United States courts sustain this view
and an act of congress prescribing a test

oath that the applicant has never borne arms
against the United States as a prerequisite

to admission to practice in the federal courts

has been held unconstitutional and void as

an infringement on the rights of the ju-

diciary. Ex p. Garland, 4 Wall. (U. S.) 333,

18 L. ed. 366; In re Shorter, 22 Fed. Gas. No.
12,811.

86. Ex p. Yale, 24 Cal. 241, So Am. Dec.

62; Cohen v. Wright, 22 Cal. 293.

87. In re Dorsey, 7 Port. (Ala.) 293;
Baker i'. People, 20 Johns. (N. Y.) 457.

88. The constitutionality of a statute au-

thorizing the admission of women to the bar
was questioned, but the applicant was ad-

mitted through deference to the legislature.

In re Goodell, 48 Wis. 693, 81 N. W. 551.

89. A statute making a diploma from a

law school conclusive evidence of the legal

ability of the holder for admission to the bar
was held to be constitutional. Matter of

Cooper, 22 N. Y. 67, 11 Abb. Pr. (N. Y.)

301, 20 How. Pr. (N. Y.) 1 [reversing Mat-
ter of Graduates, 31 Barb. (N. Y.) 353, 10

Abb. Pr. (N. Y.) 348].

A statute prescribing only offenses for the

commission of which attorneys shall be dis-

barred was held not to be an invasion of the

province of the judiciary and valid. Ex p.

Schenck, 65 N. C. 353.

90. A statute compelling the courts to ad-

mit to practice at orneys and counselors who
had been admitti I in certain other courts

within the state, on presentation of a cer-

tificate of admission, was held to be uncon-

stitutional as depriving the courts of their

discretion. Splane's Petition, 123 Pa. St.

527, 16 Atl. 481.

91. A statute requiring the supreme court,

up to a certain date, to grant licenses to

[V, A, 3, o]

practise law to law students who had com-
menced their studies before a certain date
and studied a, certain length of time, passed
required examinations, or presented diplomas
from a law school, and to refuse such licenses

to those who had not complied with such re-

quirements, was to be held an abrogation of

rules previously adopted by such court, and
void as an attempt to exercise judicial power
by the legislature. In re Day, 181 111. 73, 54
it. E. 646, 50 L. R. A. 519.

As to the power of the legislature to abro-
gate rules previously adopted by the supreme
court see Bishop v. State, 30 Ala. 34; Texas,
etc., R. Co. V. Saxton, 3 N. M. 443, 6 Pac. 206

;

Herndon v. Imperial P. Ins. Co., Ill N. C.

384, 16 S. E. 465, 18 L. R. A. 547.

92. Vaughn v. Harp, 49 Ark. 160, 4 S. W.
751; Houston v. Williams, 13 Cal. 24, 73 Am.
Dec. 565.

93. A statute appointing official steno-

graphic reporters for the courts, and provid-

ing that transcripts of the evidence prepared
by them and containing all the evidence given

at trials, shall be filed with the clerks of

such courts and certified to by the judges as

correct is an encroachment upon the judiciary

and invalid, since it compels the judges to

accept and attest as true that which such
reporters have prepared. Adams v. State, 156

Ind. 596, 59 N. E. 24.

94. Ex p. Griffiths, 118 Ind. 83, 20 N. B.

513, 10 Am. St. Rep. 107, 3 L. R. A. 398;
Matter of Headnotes, 43 Mich. 641, 8 N. W.
552.

95. Ex p. Griffiths, 118 Ind. 83, 20 N. E.

513, 10 Am. St. Rep. 107, 3 L. R. A. 398.

96. The duty of collecting inheritance taxes

being necessarily incidental to the settlement

of estates, a statute imposing the duty of

making such collections upon probate courts

was held valid. Union Trust Co. v. Wayne
County Probate Judge, 125 Mich. 487, 84
N. W. 1101.
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upon the court the performance of non-judicial duties and taking from it the

exercise of judicial discretion has been held unconstitutional.^''

q. Taxation of Lawyers. There is no implied prohibition, under constitu-

tional provisions forbidding one department of the government to infringe upon
the powers of another, that attorneys and counselors at law, who are necessarily

ofiBcers of courts, shall not be taxed ; ^ and statutes imposing taxes upon them are

constitutional.^"

r. Validating Instruments, Acts, Etc.— (i) Deeds, Wills, Bonds, and Sub-
SOSIPTIONS. The legislature cannot validate void instruments,' but can certain

instruments irregularly made.^
(ii) Municipal Osdinanoes and Contracts. The legislature has power to

validate defective municipal ordinances* and contracts,* and togiveefEect to pro-

ceedings taken under and in accordance with such ordinances and contracts,^

without encroaching upon the judicial power.
(hi) Records. The legislature has power to validate defective records that

are not judicial.*

(iv) Taxes and Assessments. Acts validating or invalidating taxes are

generally regarded as intrusions upon the judicial function.'

97. A statute making it the duty of the
courts, on application of the attorney-general,
to authorize the examination of witnesses in

proceedings against monopolies in certain

cases was held to be unconstitutional, as im-
posing upon the courts the performance of

non-judicial duties and the taking from them
the exercise of judicial discretion. People v.

Nussbaum, 55 N. Y. App. Div. 245, 67 N. Y.
Suppl. 492 [reversing 32 Misc. (N. Y.) 1, 66
N. Y. Suppl. 129].

98. Trezvant v. State, (Tex. Crim. 1892)
20 S. W. 582; Ex p. Williams, 31 Tex. Crim.
262, 20 S. W. 580, 21 L. R. A. 783.

99. State v. Hibbard, 3 Ohio 63; Ex p.

Williams, 31 Tex. Crim. 262, 20 S. W. 580,

21 L. E. A. 783.

1. Columbus, etc., R. Co. v. Grant County,
65 Ind. 427 (subscription) ; Den v. Barfield,

6 N. C. 391 (deed) ; Wilson v. Wood, 10 Okla.

279, 61 Pac. 1045 (deed); Greenough v.

Greenough, 11 Pa. St. 489, 51 Am. Dee. 567
(wills).

3. The rule that the legislature cannot, by
the enactment of a retrospective statute, ex-

ercise a judicial power does not apply to an
act validating previous conveyances, nor does

it apply to cases where the conveyance had
been set aside for defective execution before

the passage of the act. but where the appeal

therefrom had not been decided until after

its passage. Sidway v. Lawson, 58 Ark. 117,

23 S. W. 648. See also Sticknoth's Estate, 7

Nev. 223; State v. Pool, 27 N. C. 105 (ratifi-

cation of invalid bond given by a sheriff) ;

Chesnut v. Shane, 16 Ohio 599, 47 Am. Dec.

387 (confirmatory act assuming to cure an
informality in certificate of magistrate) ;

Nolan County v. State, 83 Tex. 182, 17 S. W.
823 (act validating bond issues of counties

made irregularly )

.

3. Morris v. State, 62 Tex. 728.

4. State V. Union, 33 N. J. L. 350.

Invalid municipal bonds, after they have

been so declared, may be cured and rendered
effective by subsequent legislation. A cura-

tive statute validating city bonds after they
had been declared invalid is not, with respect

to pending actions involving the validity of

such bonds, an attempt to exercise judicial

power. Schneck V. Jeffersonville, 152 Inrl.

204, 52 N. E. 212. See also supra, IV, D,

7, d.

A statute validating a prior contract of

county commissioners for transferring the
records of deeds of an old county to a new
county is not an exercise of judicial power
and is valid. Erskine v. Steele County, 87

Fed. 630.

5. Where county commissioners, acting un-
der an unconstitutional law, offered bounties

for the destruction of gophers and issued

county warrants in payment therefor, and a
subsequent statute was passed validating such
acts, it was held that the statute was oper-

ative as to such warrants only, and other-

wise void as an encroachment upon the ju-

diciary. Felix V. Wallace County, 62 Kan.
832, 62 Pac. 667, 84 Am. St. Rep. 424.

6. Thus a statute validating all unsigned
records was held not to be an assumption of

judicial power by the legislature and there-

fore valid. Cookerly v. Duncan, 87 Ind. 332.

7. Kentucky.— Marshall v. McDaniel, 12
Bush (Ky.) 378.

Massachusetts.— After the supreme court
had decided a tax-sale invalid because of a
defect in notice, a statute was passed provid-

ing that no sale based upon a notice similarly

defective should be invalid, except sales, the

validity of which had been questioned in suits

already begun, and also land which has been
alienated since the date of such previous de-

cision. The statute was held unconstitu-
tional. Forster v. Forster, 129 Mass. 559.

Michigan.— Moser v. White, 29 Mich. 59.

Nebraska.— Larson v. Dickey, 39 Nebr. 463,
58 N. W. 167, 42 Am. St. Rep. 595.

[V. A. 3. r, (IV)]
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s. With Respect to Damages, Liability, and Evidence— (i) Damagm— (a)

In General. Statutes determining the rule or amount of damages have been
declared both constitutional * and unconstitutional.'

(b) Caused hy State. The legislature may appropriate money for damages
caused to private property by the state.'"

(ii) Determining Liability or Indebtedness. An act of the legislature

determining the amount of indebtedness due from one person to another is void.''

(in) Prescribing Rvles of Evidence and Effect of Evidence. The
legislature has power to give greater effect to evidence than it possesses at com-
mon law '^ and in both civil and criminal proceedings it may declare what shall

be prima facie evidence.'^ On the other hand it cannot prescribe what shall

West Virginia.— Ex p. Low, 24 W. Va.
620.

Wisconsin.— Plumer v. Marathon County,
46 Wis. 163, 50 N. W. 416.

See 10 Cent. Dig. tit. " Constitutional
Lav7," § 80.

But see Tallassee Mfg. Co. v. Glenn, 50 Ala.
489 (where act requiring a tax-collector to

receive from a certain corporation amount
certified in payment of taxes, with a certain

proviso, was not unconstitutional) ; Eve v.

State, 21 Ga. 50 {where an act, so far as for-

ibidding courts to interfere with' tax execu-

tions on affidavit of illegality, was constitu-

tional) ; Marion County v. Louisville, etc., R.

•Co., 91 Ky. 388, 12 Ky. L. Rep. 961, 15 S. W.
1061 (where an act validating past levy was
constitutional); Doyle v. Newark, 34 N. J. L.

236 (where an act referring to certain as-

sessments for street improvements which a
court had adjudged to be illegal and ordering

a new assessment was held not to be an in-

fringement on the judicial power).
8. Jones v. Galena, etc., E. Co., 16 Iowa 6.

9. Isom V. Mississippi Cent. R. Co., 36

Miss. 300.

10. In re Senate Bill, 21 Colo. 69, 39 Pac.

1088 ; In re Green, 4 Md. Ch. 349.

11. The legislature cannot find the fact

that there were debts due from a decedent's

estate, in order to pass a law authorizing

the administrator to pay the debts. Daven-
port v. Young, 16 111. 548, 63 Am. Dec. 320;

Lane v. Doe, 4 111. 238, 36 Am. Dec. 543. And
see State v. Hampton, 13 Nev. 439 (holding

that an act providing for paying the indebt-

edness of a city, so far as undertaking defi-

nitely to fix the amount due to persons named
therein, was unconstitutional) ; Pittsburgh,

etc., E. Co. V. Gazzam, 32 Pa. St. 340. If

no obligation legal or moral rests upon a
board of education to pay an alleged claim,

an act commanding the board to levy a tax
for its payment is unconstitutional. Board
of Education v. State, 51 Ohio- St. 531, 38
N. E. 614, 46 Am. St. Rep. 558, 25 L. R. A.
770.

Provisions not unconstitutional.— An act

ordering supervisors to audit and allow a
claim already established by a judgment was
valid. People v. San Francisco, 11 Cal. 206.

An act assuming that there were debts un-

paid which were incurred in the erection or

repair of a bridge, but not undertaking to de-

[V. A. 3. s. (i). (A)]

termine their nature, amount, or to whom or

from whom due was not unconstitutional in

Dennis v. Maynard, 15 111. 477; Shaw v.

Dennis, 10 111. 405. See also Hingham, etc..

Bridge, etc., Corp. v. Norfolk County, 6 Allen
(Mass.) 353 (an act providing that a turn-

pike should be a, public highway, that the
court should appoint commissioners to award
damages, etc., is not an invasion of judicial

power) ; State v. Henry • County, 41 Ohio St.

423 (an act providing that proof of the
amount due each claimant should be made be-

fore a judge, and ordering the county com-
missioners to pay claims as so determined, is

valid )

.

That an act as to the payment of bonds
assumes them to be valid does not preclude
the courts from inquiry into their validity.

In re Bond Debt Cases, 12 S. C. 200; Mc-
Laughlin v. Charleston County, 7 S. C.

375.

Where the legislature has, by retrospective
legislation, imposed a legal liability where
none existed, the question whether there was
such moral obligation as to support the act
is with the judiciary. Craft v. Lofinck, 34
Kan. 365, 8 Pac. 359.

12. State V. Cunningham, 25 Conn. 195;
In re Linn County, 15 Kan. 500. Contra,
Wantlan v. White, 19 Ind. 470.

Person convicted of felony.—A statute
making such a competent witness, but provid-

ing that his conviction may be proved to af-

fect his credibility, was held to be valid. Sut-
ton V. Fox, 55 Wis. 531, 13 N. W. 477, 42
Am. Rep. 744.

13. Connecticut.— State v. Cunningham,
25 Conn. 195.

Massachusetts.— Com. v. Williams, 6 Gray
(Mass.) I.

Missouri.— St. Joseph v. Farrell, 106 Mo.
437, 17 S. W. 497.

New York.— People v. Cannon, 63 Hun
(N. Y.) 306, 18 N. Y. Suppl. 25, 43 N. Y.
St. 427 [affirmed in 139 N. Y. 32, 34 N. E.
759, 54 N. Y. St. 431].

North Carolina.— State v. Rogers, 119
N. C. 793, 26 S. E. 142.

Rhode Island.— State v. Mellor, 13 R. I.

C66.

South Dakota.— State v. Mitchell, 3 S. D.
223, 52 N. W. 1052.

United States.— Fong Yue Ting v. U. S.,

149 U. S. 698, 13 S. Ct. 1016, 37 L. ed. 905.
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be conclusive evidence," as this would be an invasion of the province of the

judiciary.^^

t. With Respect to Ppoeess and Writs— (i) RBqvjBma akd Restricting-
IssuB OP WniTS. The legislature has power to regulate and restrict the issue

and use of writs by the courts," but it cannot abolish the use of a writ where
such action would tend to deprive the court of the means of exercising its dis-

cretionary powers. It may restrict the use of the writ of certiorari," although it

cannot abolish it ;
^^ and it may regulate the use of mandamus '' and injunctions,^

but it cannot forbid the issue of executions ^' or enlarge or restrict the use of

prohibition.^

(ii) Regulatinq Service of Process. The service of process is a subject

which is within legislative control.^ The legislature may authoi-ize the running

See 10 Cent. Dig. tit. " Constitutional
Law," § 59.

14. White V. Flynn, 23 Ind. 46; Martin v.

Cole, 38 Iowa 141; Corbin v. Hill, 21 Iowa
70, holding void statutes making tax deeds
conclusive evidence that the tax warrants
were suflScient. See also U. S. v. Klein, 13
Wall. (U. S.) 128, 20 L. ed. 519, holding un-
eonstitiitional an act of congress declaring in

effect that unqualiiied acceptance of pardon by
claimants to abandoned and captured prop-
erty during insurrection, without a disclaimer
of guilt, should be conclusive evidence of the

acts pardoned.
Kan. Laws (1893), c. 100, making specifica-

tion of weights in bills of lading conclusive
evidence of their correctness, is unconstitu-

tional, because depriving the courts of the ju-

dicial power to determine the weight and
sufficiency of the evidence. Missouri, etc., E,.

Co. V. Simonson, 64 Kan. 802, 68 Pac. 653, 57
L. E. A. 765.

15. U. S. V. Klein, 13 Wall. (U. S.) 128,

20 L. ed. 519.

16. California.— Farmers' Co-operative
Union v. Thresher, 62 Cal. 407; Camron v.

Kenfleld, 57 Cal. 550.

Michigan.— Eddy v. Lee Tp., 73 Mich. 123,

40 N. W. 792.

lHew Jersey.— Green v. Jersey City, 42
N. J. L. 118.

South Carolina.— Chamblee v. Tribble, 23

S. C. 70; State v. Gaillard, 11 S. C. 309;
State V. County Treasurer, 4 S. 0. 520.

Tennessee.— Louisville, etc., R. Co. v.

State, 8 Heisk. (Tenn.) 663.

See 10 Cent. Dig. tit. " Constitutional

Law," § 58.

17. Where the constitution provided that

inferior courts should have power to issue

writs of certiorari in civil cases for the re-

' moval of causes from courts of inferior juris-

diction, upon sufficient cause shown, it was
held that a statute prohibiting the use of cer-

tiorari and supersedeas to stay the collec-

tion of taxes was constitutional. Louisville,

etc., E. Co. V. State, 8 Heisk. (Tenn.) 663.

As to certiorari generally see Cbetioeaei.

18. The legislature has power to regulate

and to limit the use of this writ, but it can-

not abolish it either directly or indirectly.

Green v. Jersey City, 42 N. J. L. 118.

19. Where the constitution gave the courts

of common pleas power to issue writs of

mandamus and prohibition it was held that
the legislature had power to exclude a pre-

viously existing remedy by prohibition in a
particular case. State v. County Treasurer,

4 S. C. 520.

As to mandamus generally see Mandamus.
20. Statutes prohibiting the issue of in- ,

junctions or other process to stay proceedings

for the assessment or collection of taxes are
not an invasion of the province of the judi-

ciary, where other remedies for the parties

aggrieved are provided. Eddy v. Lee Tp., 73
Mich. 123, 40 N. W. 792; Chamblee v. Trib-

ble, 23 S. C. 70; State v. Gaillard, 11 S. C.

309.

As to injunctions generally see Injunc-
tions.
A statute declaring certain acts to be un-

lawful and commanding the courts to enjoin

their performance, without proof that any in-

jury had been done, was held to be an invasion

of the province of the judiciary and invalid.

Janesville v. Carpenter, 77 Wis. 288, 46 N. W.
128, 20 Am. St. Eep. 123, 8 L. R. A. 808. See
also Creech v. Pittsburgh, etc., E. Co., 11

Ohio Dec. (Eeprint) 764, 29 Cine. L. Bui.

112. But see Com. v. Farmers', etc.. Bank,
21 Pick. (Mass.) 542, 32 Am. Dec. 290, hold-

ing valid a statute authorizing commissioners
appointed by the governor to examine into

tlie affairs of banks, to fine and imprison such
officers thereof as should refuse to obey proc-

ess provided for the use of such commission-
ers, and requiring that injunctions issue from
the courts, without hearing, upon a report
from such commissioners that a bank was
insolvent.

21. Legislation forbidding jury trials and
the issuing of executions is an invasion upon
the province of the judiciary and void. Barnes
V. Barnes, 53 N. C. 366.

As to executions generally see Executions.
22. Farmers' Co-operative Union v. Thresher,

62 Cal. 407 ; Camron v. Kenfield, 57 Cal. 550.
As to prohibition generally see Pbohibi-

TION.

23. A statute authorizing service of process
and the uniting of subjects of controversy
which in ordinary suits in chancery would
render a bill multifai-ious was held to be a

[V, A, 3. t. (n)]
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of process from one county into another ''^ and prescribe constructive service in

case of absent defendants.'^

u. With Respect to Remedies and Proeedupe— (i) PsoriDiNCf Remedims.
Where a right exists without a remedy, the legislature may provide a remedy,
unless such remedy is repugnant to the constitution.'*

(ii) BEauLATiNG FoBMS OP PROCEDURE— (a) In General. The legisla-

ture has power to regulate and control the forms of procedure for the administra-
tion of justice in the courts,^ subject only to express constitutional restrictions ;

^

but it has no power to interfere with the discretionary powers of the courts in the

course of judicial administration.^

regulation of practice within legislative con-

trol. U. S. V. Union Pac. R. Co., 98 U. S.

569, 25 L. ed. 143.

As to process generally see Pbocess.
24. Tucker v. Real-Estate Bank, 4 Ark.

431.

25. What constructive service was neces-

sary to give the courts jurisdiction to rea-

der judgments in suits against persons in the
Confederate army was held to be a question
for legislative discretion. Thomas v. Mahone,
9 Bush (Ky.) 111.

26. Thus where cases had been transferred
from one county to another by virtue of a
statute it was held that the legislature might
provide that the counties from which such
causes had been transferred should bear a
portion of the expenses incurred on account
of the trials of such causes by the county to

which they were transferred. Lycoming
County V. Union County, 15 Pa. St. 166, 06
Am. Dec. 575.

Imperfect division of powers.— Where, un-
der the constitution, the powers of the gov-

ernment are imperfectly divided, the legis-

lature may divide such powers, giving to the

courts such powers as may be necessary to

the administration of justice. Livingston v.

Moore, 7 Pet. (U. S.) 469, 8 L. ed. 751.

Revival of actions.— An act reviving a
cause of action, after it had been suspended
by a prior statute, is constitutional; and
such action may be maintained. Licwis v.

McElvain, 16 Ohio 347; Johnson v. Bentley,

16 Ohio 97. See also Butler v. Toledo, 5

Ohio St. 225. And also an act giving a cause

of action, after it has been extinguished by
a prior statute, has been sustained. Bleak-

ney v. Farmers, etc., Bank, 17 Serg. & R.
(Pa.) 64; Hess v. Werts, 4 Serg. & R. (Pa.)

356. See also Dash v. Van Kleeck, 7 Johns.
(N. Y.) 477, 5 Am. Dec. 291; Robinson v.

Bland, 2 Burr. 1077. But an act forbidden

by statute is not legalized by a repeal of the

statute merely, so as to give a right of ac-

tion. Roby V. West, 4 N. H. 285, 17 Am.
Dec. 423.

27. Blanchard v. Raines, 20 Fla. 467 ; Bald-

win V. Bennett, 6 Rob. (La.) 309.

The legislature cannot impair the appellate

powers of the courts, but it may point out

the manner by which they shall be exercised,

as when by appeal or writ of error. Haight

f. Gay, 8 Cal. 297, 68 Am. Dec. 323.

28. Where the constitution provided that

the legislature should regulate by law, if
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necessary, the procedure of all courts below
the supreme court, it was held that the legis-

lature had no power to prescribe rules and
regulations for procedure of the supreme
court and that a rule of such court, although
contrary to a statute, must prevail. Herndon
V. Imperial F. Ins. Co., Ill N. C. 384, 16
S. E. 465, 18 L. R. A. 547.
But the conferring of jurisdiction by the

constitution does not prevent the legislature
from prescribing the forms of procedure, pro-
vided it does not impair the constitutional
powers of the court. Ex p. Harker, 49 Cal.
465.

Where the constitution vested the judicial
power in the supreme court, subject to legis-

lative restriction, and authorized writs of
error from the district courts to the supreme
court, under regulations to be prescribed by
law, it was held that a statute prescribing that
transcripts of appeal to the supreme court
be typewritten or printed, at the election of
the appellant, was invalid. Jordan v. An-
drus, 26 Mont. 37, 66 Pac. 502.

An act extending the time for filing excep-
tions, and directing the manner of making up
the record, was held to be unconstitutional,
as being an attempt by the legislature to
control the record of the courts. Johnson v.

Gehbbauer, (Ind. 1902) 64 N. E. 855.

29. California.— An act providing for the
sale of the interest of the state in certain
property, and prescribing that no injunction
shall issue restraining such sale, is invalid.

Guy V. Hermance, 5 Cal. 73, 63 Am. Dec. 85.

Georgia.— A statute allowing the hearing
of cases at the second term of the supreme
court instead of the first, and pending pro-
ceedings for review, is unconstitutional.
Goodman v. Morris, 59 Ga. 60.

KetUucky.— A statute making it the duty
of the courts to take judicial notice of city

ordinances relating to liens, in so far as they
purported to render sufficient petitions for

enforcing liens for street improvements, with-
out stating the fact of the passage of such
ordinances, was held to be invalid, as making
such petitions depend upon legislative instead

of judicial judgment. Johnson v. Ferrell, 8

Ky. L. Rep. 216, 1 S. W. 412.

New Jersey.— A statute providing that no
judgment of the supreme court shall be re-

versed by the court of errors and appeals, un-

less concurred in by a majority of the mem-
bers of such court competent to sit, is invalid.

Clapp V. Ely, 27 N. J. L. 622.
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(b) Plead'mgs. The regulation of jjleadings by the legislature is not a usurpa-

tion of judicial functions,® and where the constitution recognizes the distinctions

in the forms of pleadings, such forms may be abolished by statute.^'

(ill) AVTHORIZINQ I)eFAULTS, DISMISSALS, EeVIYAL OF JUDGMENTS, AND
ExMGUTlONS. The legislature may prescribe conditions on which defaults may be

entered,'^ actions dismissed with costs,'' or judgments revived in favor of sureties,*^

and it may also give written instruments, after default in payment, the force and
effect of judgments, on which executions may be issued.''

(iv) Fixmo Time For Trials, Perfecting Appeals, Granting Reviews,
AND Excepting to Jurors. The legislature may prescribe the terms of court at

which cases shall stand for trial and forbid a continuance, a discontinuance, or a

nolle prosequi, without cause shown and only with the consent of the court.'* It

may aloo limit the time for taking appeals,"' the granting of reviews of invalid or

erroneous judgments and other proceedings," and taking exception to the disa-

bility of jurors."

(v) Compelling Arbitration. Where the constitution provides for the sub-

mission of controversies to arbitration by consent of the parties, the legislature

has no constitutional authority to provide for compulsory arbitration.*"

(vi) Regulating References. Legislation providing for the trial of causes

by auditors and referees and making tlieir findings evidence, witliout concluding

the parties thereby, is within the power of the legislature and valid.*' In such

cases the subordinate officers act under the direction of the courts, who may

Tennessee.—A statute allowing the supreme
court, upon demand, to require the clerk of

the inferior court to execute an order of

sale of land is invalid as being an attempt
by the legislature to regulate the decrees of

the courts. Northern v. Barnes, 2 Lea (Tenn.)

603.

See 10 Cent. Dig. tit. " Constitutional

Law," § 60.

30. Whiting v. Townsend, 57 Cal. 515.

31. Where the constitution recognized the

distinctions between law and equity it was
held that an act abolishing the distinctions

in form between actions at law and suits in

equity was valid, because it related solely to

the manner of practice. Anonymous, 1 Code

Rep. (N. y.) 49, 2 Edm. Sel. Cas. (N. Y.)

18.

As to forms of actions generally see Ac-

tions, 1 Cyc. 734.

32. A statute providing for the default of

defendant, upon the filing of an affidavit by

plaintiff with the declaration in actions of

contract, unless defendant files with his plea

an affidavit of merits, was held not to be an

exercise of judicial power. Honore v. Home
Nat. Bank, 80 111. 489. See also Taggart

V. Fox, 1 Grant (Pa.) 190.

33. A statute ordering dismissal with costs

against a plaintiff applying for a change of

venue, in case he fails within ten days from

the order to give bond for costs of change,

was held not to be an assumption of judicial

power. Barkwell v. Chatterton, 4 Wyo. 307,

33 Pac. 940.

34. A statute giving a judgment debtor,

who was a surety merely, the right to revive

the judgment in his own name, after payment
by him, to the same extent that plaintiff

therein could if payment had not been made,
although after the lapse of more than ten
years from such payment, was held not to be
an exercise of judicial power. Peters v. Mc-
Williams, 36 Ohio St. 155.

35. A statute providing that forfeited de-

livery bonds shall have the force and effect

of judgments on which executions may issue

was held to be valid. Euddell x>. Magrudef,
11 Ark. 578.

36. State v. Hodgson, 66 Vt. 134, 28 Atl.

1089.

37. Boswell v. Boswell, 117 Ind. 599, 20

N. E. 264; Smythe v. Boswell, 117 Ind. 365,

20 N. E. 263. Where the legislature has
power, under the constitution, to enlarge or

restrict the jurisdiction of the supreme court,

it may, within reasonable limits, prescribe

the classes of cases in which appeals may be
taken. Lake Erie, etc., R. Co. v. Watkins,
157 Ind. 600, 62 N. E. 443.

38. Traphagen v. West Hoboken Tp., 39
N. J. L. 232.

39. Whitehead v. Wells, 29 Ark. 99.

40. In re Compulsory Arbitration, 9 Colo.

629, 21 Pac. 474.

As to arbitration generally see Areitea-
TION AND AWAEDj 3 Cyc. 568.

41. Underwood ;;. McDuffee, 15 Mich. 361,

93 Am. Dec. 194; Carson v. Smith, 5 Minn.
78, 77 Am. Dec. 539 ; Guthrie v. New Vienna
Bank, 4 Okla. 194, 38 Pac. 4; Janesville Cot-

ton Mfg. Co. V. Ford, 55 Wis. 197, 12 N. W.
377; Home Ins. Co. c. Security Ins. Co., 23

Wis. 171.

As to references generally see Refeeences.
Prohibiting particular appointments with-

out consent.— A statute prohibiting the ap-

pointment of clerks of courts as referees,

[V, A, 3, u, (VI)]
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review and reverse the findings of such officers;^ but legislation making the
findings of such officers conclusive is an invasion of the province of the judiciary

and unconstitutional.^

(vii) CsANQma VumrE and Tmansfereino Causes. Acts changing venue
and transferring causes from one court to another are regarded as both consti-

tutional " and unconstitutional.*^

(vni) Directing Court to Take Bond. The legislature has no power to

authorize a court to take a bond in a different manner from that prescribed by
the general statutes of the state.*^

(ix) Yaoation, Modification, Rendition, and Validation of Judgments
— (a) In General. A state legislature has no power to annuP^ or set aside ^ a
judgment rendered by either a state or a federal court/' nor has it any power to

require the courts to grant new trials or rehearings in causes that have been once
passed upon and determined.

(b) Directing Reopening of Judgment. Nor has the legislature any author-

ity to direct the courts to reopen judgments and decrees for the purpose of

retrial and rehearing in cases that have been passed upon and judicially

determined.™ But if the act merely authorizes a reopening and leaves all action

with the discretion of the court it will be sustained.^' And where the state has
an interest in the subject-matter of a suit, a rehearing after the entry of judg-
ment therein, it seems, may be authorized by statute.^^

(c) Directing What Judgment Shall Re Entered. It has been held, although
not without a divided court, that a statute directing that a particular judgment
should not be entered in pending litigation, without the consent of some of the

parties in interest, was constitutional.^'

without the consent of the parties, was held
to be unconstitutional, as divesting the courts
of their constitutional powers. Standfast v.

Crotty, 13 N. Y. Suppl. 584, 37 N. Y. St.

C72.

42. Janesville Cotton Mfg. Co. v. Ford,
.=)5 Wis. 197, 12 N. W. 377, holding valid a
statute appointing referees to act under
the direction of the court in making parti-

tion of water powers.
43. In re Booth, 3 Wis. 1, holding uncon-

stitutional an act of congress authorizing
United States commissioners to decide cer-

tain questions of fact preliminary to the
delivery of fugitive slaves. See also Scott
V. Sanford, 19 How. (U. S.) 393, 15 L. ed.

691.

44. Van Hoose v. Bush, 54 Ala. 342 ; Ex p.

Hickey, 52 Ala. 228; Wright v. Ware, 50
Ala. 549; Smith v. Judge Twelfth Dist., 17

Cal. 547.

As to venue generally see Venue.
45. Mabry v. Baxter, il Heisk. (Tenn.)

682; Brown V. Haywood, 4 Heisk. (Tenn.)

357.

46. A resolve of the legislature authorizing

a piobate court to take a foreign surety on an
administrator's bond, where the statute re-

quired a resident surety, was held to be in-

valid. Ex p. Picquet, 5 Pick. (Mass.) 65.

47. Berrett v. Oliver, 7 Gill & J. (Md.)
191; Opinion of Supreme Court upon Act to

Reverse Matter of Dorr, 3 R. I. 299.

48. People v. Saginaw County, 26 Mich.

i2 ; Taylor v. Place, 4 R. I. 324.

49. tr. S V. Peters, 5 Cranch (U. S.) 115,
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3 L. ed. 53. Contra, Braddee v. Brownfield,
2 Watts & S. (Pa.) 271, a judgment ren-
dered by state court.

50. All such legislation is an assumption
of judicial power by the legislature, an in-

fringement upon the judiciary, and uncon-
stitutional. Sanders v. Cabaniss, 43 Ala.
173; Roche v. Waters, 72 Md. 264, 18 Atl.

866, 19 Atl. 535, 7 L. R. A. 533; Dorsey v.

Dorsey, 37 Md. 64, 11 Am. Rep. 527; Mar-
pole V. Cather, 78 Va. 239; Ratcliffe v. An-
derson, 31 Graft. (Va.) 105, 31 Am. Rep.
716.

51. Calvert v. Williams, 10 Md. 478.
52. A statute directing the attorney-gen-

eral to apply for a rehearing in a suit in
which public officers, in whose hands the
legislature had placed trust funds were par-
ties, was held not to be an exercise of judicial
power by the legislature. Internal Imp.
Fund V. Bailey, 10 Fla. 238.

53. Pending proceedings to abolish grade
crossings in a city, under a prior statute,

an act was passed providing that no change
should be made in such grades, in the pend-
ing proceedings, without the consent of such
city council. It was held by a majority of
the court that such act was in effect an
amendment to the prior statute authorizing
the abolition of such crossings and not an
arbitrary direction to the court to enter a
particular judgment, and therefore valid. In
re Northampton, 158 Mass. 299, 33 N. E.
568.

Pending proceedings to determine the vote
on a question of the location of a county-
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(d) Yalidaiion and Modification of Judgment. I^or has the legislature any
authority to validate a defective or void judgment." Neither can it modify an
erroneous judgment, nor impair the remedies by which it may be enforced.^
All such acts being judicial in character are not within the powers of the
legislature.^^

(b) Revvoing^ cr Setting Aside Judgment. The legislature cannot authorize

the revival of a judgment m favor of certain persons,^' nor can it set aside a judg-
ment after it has become linal, in order to grant relief that might have been
obtained by appeal, as provided by law.^

(x) Orantinq New Tmials, Appeals, ob Whits of Eruos and Review.
Granting new trials and special acts providing for appeals or writs of error and
review are generally unconstitutional.^^

(xi) Interposition in Pendino Litigation— (a) In General. There is

nothing in tlie federal constitution which forbids the state legislatures to exercise

judicial powers,^ or which prohibits them from interfering with the state courts

seat, a statute was enacted directing the
county's business to be transacted at the
place shown to have been selected on the face

of the returns and was held to be valid. Du
Page County v. Jenks, 65 111. 275.

54. Israel v. Arthur, 7 Colo. 5, 1 Pac. 438,
holding void an act legalizing an invalid de-

cree of ''Ivorce, granted where the court had
no jurisrllction.

55. Campbell v. Corry, 8 Ohio Dec. (Re-
print) 88, 5 Cine. L. Bui. 516, holding in-

valid an act modifying a judgment aifirming

an assessment in which errors were subse-
quently discovered.

56. Tate v. Bell, 4 Yerg. (Tenn.) 202, 26
Am. Dec. 221 ; Bates v. Kimball, 2 D. Chipm.
(Vt.) 77.

57. Tate v. Bell, 4 Yerg. (Tenn.) 202, 26
Am. Dec. 221.

58. Bates v. Kimball, 2 D. Chipm. (Vt.)

77, holding unconstitutional an act setting

aside a judgment of a probate court, from
which an administrator had neglected to

take an appeal within the time prescribed

by law. See also Calder v. Bull, 3 Dall.

(U. IS.) 386, 1 L. ed. 648.

59. Alabama.— The power to render judg-

ments and decrees, to declare them void, or
to set them aside and grant new trials is a.

judicial power and cannot be exercised by
the legislature. Sanders v. Cabaniss, 43
Ala. 173.

Gonnectiout.— In Wheeler's Appeal, 45
Conn. 306, an exhaustive opinion shows that

under the charter and down to a later period
the legislature was not restrained from exer-

cising judicial power and was accustomed to

grant appeals and new trials. And see

Hamilton v. Hemsted, 3 Day (Conn.) 332;
Calder v. Bull, 3 Dall. (U. S.) 386, 1 L. ed.

648 [affirming 2 Hoot (Conn.) 350].

Indiana.— Lake Erie, etc., R. Co. v. Wat-
kins, 157 Ind. 600, 62 N. E. 443; Young v.

State Bank, 4 Ind. 301, 58 Am. Dec. 630.

Maine.— Lewis v. Webb, 3 Me. 326.

Maryland.— The legislature may confer on

the court of appeals the right to hear appeals

in special cases, provided the judicial func-

tions of the court are left untrammeled.

State V. Northern Cent. R. Co., 18 Md. 193;
Prout V. Berry, 2 Gill (Md.) 147. But see

Miller v. State, 8 Gill (Md.) 145; Lawrence
V. Hicks, 8 Gill & J. (Md.) 386; Berrett v.

Oliver, 7 Gill & J. (Md.) 191.

Mississippi.— Lawson v. Jeffries, 47 Miss.
686. 12 Am. Rep. 342.

New Hampshire.— Pierce v. State, 13 N. H.
536; Merrill v. Sherburne, 1 N. H. 190, 8

Am. Dee. 52.

New Jersey.— Dodd v. Lyon, 49 N. J. L.

229, 12 Atl. 542; Palmyra Tp. v. Pennsyl-
vania R. Co., 62 N. J. Eq. 601, 50 Atl. 369.

Pennsylvania.— Baggs' Appeal, 43 Pa. St.

512, 82 Am. Deo. 583, an act as to review
passed long after the distribution of a de-

cedent's estate is unconstitutional. See also

De Chastellus v. Pairchild, 15 Pa. St. 18, 53
Am. Dec. 570.

Souih Carolina.— Where there is no right

of appeal from the findings of a subordinate
court the legislature has no right to set aside

such findings or to grant such an appeal.

Segars v. Parrote, 54 S. C. I, 31 S. E. 677,

865.
Texas.— Barnett v. State, ( Tex. Grim.

1900) 62 S. W. 765.

Utah.— Statutes declaring that motions
for new trials or rehearings should be enter-

tained within a prescribed time after an ad-
verse judgment to the applicants prior to the
passage of an act relating to polygamous chil-

dren were held to be void as invading the
province of the judiciary. Handley's Estate,
15 Utah 212, 49 Pac. 829, 62 Am. St. Rep.
926.

Vermont.— Staniford v. Barry, 1 Aik.
(Vt.) 314, 15 Am. Dec. 691; Bates v. Kim-
ball, 2 D. Chipm. (Vt.) 77.

Wisconsin.— The rule that the legislature

cannot pass an act granting a new trial in

a case determined by the court does not ap-
ply where the state is the only party affected.

Calldns v. State, 21 Wis. 501. See also Davis
V. Menasha, 21 Wis. 491.

See 10 Cent. Dig. tit. " Constitutional
Law," § 69.

60. Calder v. Bull, 3 Dall. (U. S.) 386,

1 L. ed. 648.
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pending litigation in the course of judicial administration ;^' but under the state

constitutions the state legislatures cannot control or affect the result of litigation

by legislation passed after causes of action have been submitted to the courts for
judicial determination,^^ although in some cases such legislation has been
sustained.^

(b) Curvng Defective Proceedings. Nor has a legislature any constitutional

authority to validate defective judicial proceedings, so as to affect in any way the
rights of parties to pending litigation.^

(xii) Emleasino Persons Impmisoned For Debt. Legislation providing
for the release of poor debtors imprisoned for debt has also been held to be consti-

tutional ;
* but there is authority to tlie contrary,** which would seem to be the

better opinion.

(xiii) 'RsauLATiNG Criminal Prosecutions, Punishment, and Sentencs
— (a) In General. The legislature has power to declare what shall constitute

crime and to prescribe the punishment therefor,*'' and what shall constitute a full

61. Satterlee v. Matthewson, 2 Pet. (U. S.)

380, 7 L. ed. 458, sustaining an act of the
legislature of Pennsylvania declaring that
the relation of landlord and tenant should
exist where the supreme court had declared
that it could not exist, whereby the rights
of the parties were affected.

62. A labama.— A statute to prevent dis-

continuances of undecided appeals was un-
constitutional in so far as it affected appeals
that were discontinued, by operation of law.
Carleton v. Goodwin, 41 Ala. 153.

Kansas.— A statute passed pending a suit
to quiet title, assuming to establish the rights
of the litigating parties, was held to be void.

Wellington v. Wellington Tp., 46 Kan. 213,
26 Pac. 415.

Kentucky.— An act validating an illegal

vote cast by a county judge in an election

of directors of a corporation in which such
county was a stock-holder was held to be un-
constitutional. Allison V. Louisville, etc.,

R. Co., 9 Bush (Ky.) 247.

Louisiana.— Cases which have been sub-

mitted to the supreme court for decision are
not subject to legislative control. Lanier v.

Gallatas, 13 La. Ann. 175.

Tennessee.— An act passed pending litiga-

tion, calculated to operate retrospectively in
favor of one of the parties, was unconstitu-
tional. Williams v. Register of West Ten-
nessee, Cooke (Tenn.) 214. See also Officer r.

Young, 5 Yerg. (Tenn.) 320, 26 Am. Dec.
268, holding void an act authorizing a per-

son to appear in the name of a deceased plain-

tiff and prosecute an action without taking
out letters of administration.

See 10 Cent. Dig. tit. " Constitutional

Law," § 66.

63. Pending proceedings by quo warranto
to oust one from an office for cause specified,

an act passed forbidding removals from office

for such a cause Avas held valid. Hawkins v.

Com., 76 Pa. St. 15.

An act directing the reopening and readjust-

ment of county treasurer's accounts, on equi-

table groimds in quasi-judicial proceedings,

was held to be constitutional. Burns v.

Clarion County, 62 Pa. St. 422.
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A private statute providing that a decision

of the supreme court quashing an order for

the removal of a pauper should not be con-
clusive on the question of settlement was
held supererogatory but not unconstitutional,
the question not being conclusive on such
question. West Buffalo v. Walker Tp., 8 Pa.
St. 177..

64. California,— A statute legalizing de-

fective pleadings, pendente lite, was held to

be beyond the powers of the legislature. Peo-
ple V. Mariposa Co., 31 Cal. 196.

Kentucky.— A statute validating an in-

valid bill of exceptions was held to be uncon-
stitutional. Yeatman v. Day, 79 Ky. 186.

Massachusetts.— A statute confirming an
insolvency proceeding, after being adjudged
invalid by the court, was held to be void.

Denny v. Mattoon, 2 Allen (Mass.) 361, 79
Am. Deo. 784.

Pennsylvania.— A statute validating de-

fective attachment of property was held to be
unconstitutional. Richards v. Rote, 68 Pa.
St. 248.

Vermont.— A statute directing a deposi-
tion not taken according to law to be read
at trial was held to be invalid. Dupy v.

Wickwire, 1 D. Chipm. (Vt.) 237, 6 Am.
Dec. 729.

See 10 Cent. Dig. tit. " Constitutional
Law," § 66.

65. In re Nichols, 8 R. I. 50.

Special insolvency statutes.— Special legis-

lation reviving and extending the benefit of

repealed insolvent laws to persons impris-
oned for debt has been held to be a valid

exercise of legislative power. Mason r.

Haile, 12 Wheat. (U. S.) 370, 6 L. ed. 660.
See also In re Nichols, 8 R. I. 50.

66. Kendall v. Dodge, 3 Vt. 360; Lyman
V. Mower, 2 Vt. 517; Keith v. Ware, 2 Vt.
174; Ward V. Barnard, 1 Aik. (Vt.) 121,
holding void a statute releasing a poor debtor

imprisoned on execution, and providing that
his freedom from custody should not be
deemed a breach of his prison bond.
67. An act of the legislature of Georgia de-

claring one guilty of treason, banishing him,
and confiscating his property for serving in
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defense,^ together with the procedure governing criminal prosecutions ;
*' but it

cannot reverse a judgment of the court after conviction and sentence, either

directly ™ or indirectly,''' nor can it mitigate such sentence.'^ But the legislature

may remit punishment by pardon and amnesty before the jurisdiction of the court
attaches,'^ and statutes authorizing a ticket-of-leave system'''* by directors of
prisons, the return of prisoners to the court imposing sentence, upon being found
incorrigible,''^ and the removal of prisoners from one institution to another ""^ have
been sustained.

(b) Requiring Instructions to Jury and Making Jwries Judges of Law.
The legislature has no power to require the court to instruct the jury as to the
different degrees of murder without regard to the evidence offered

;
'" but it has

been held that it may make the jury the judges of law in indictments for homi-
cide,''^ although the authorities are not in harmony upon this question.""

v. With Respect to Highways. The legislature may, unless restrained by
constitutional provisions, exercise directly, without delegating to any tribunal, the
power it possesses over highways.^

the British army during the Revolution, was
held not to be an exercise of judicial power,
since the courts of the state had no juris-
diction over crimes committed without the
state. Cooper v. Telfair, 4 Dall. (U. S.) 14,
1 L. ed. 721.
68. A statute permitting persons arrested

for drunkenness to show that they have not
been convicted for a like offense within a
prescribed time, and ordering a discharge
upon such showing, was held not to be an
exercise of judicial power. Com. v. Mor-
risey, 157 Mass. 471, 32 N. E. 664.
69. An act providing that a judgment of

conviction for error in disregarding a stat-

ute relating to instructions should not be
reversed, in the absence of exceptions taken
at the trial, unless such error was calculated
to injure the defendant, is valid, and will

be construed as a modification of the statute
relative to instructions. Barnett v. State,

(Tex. Crim. 1900) 62 S. W. 765.

70. Opinion of Supreme Court upon Act
to Reverse Matter ot Dorr, 3 R. I. 299.

71. A statute authorizing a person con-

victed of crime by a competent court, sen-

tenced without appeal, and pardoned after

serving part of his sentence, to present a
claim for damages for improper conviction

and sentence, was void as invalidating an un-

reversed judgment and construing a judgment
of conviction as not final. Roberts v. State,

30 N. Y. App. Div. 106, 51 N. Y. Suppl. 691.

72. Michigan.— A statute authorizing a
board of commissioners to parol prisoners

after serving a portion of their sentence

was held to be an exercise of judicial power
and void. People v. Cummings, 88 Mich. 249,

50 N. W. 310, 14 L. R. A. 285.

Missouri— An act relieving from penalties

persons indicted upon the payment of costs

and fee to prosecuting attorney was held to

be invalid. State v. Sloss, 25 Mo. 291, 69

Am. Dec. 467.

Nevada.— A statute assuming to commute
sentences imposed by the courts was held to

be void as an assumption of judicial power.

Ea> p. Darling, 16 Nev. 98, 40 Am. Eep. 495.

Pennsylvania.— An act authorizing a de-

duction from the term of imprisonment, for

good conduct of prisoner, was held to be un-
constitutional as assuming judicial power.
Com. V. Halloway, 42 Pa. St. 446, 82 Am.
Dec. 526.

Tennessee.— A resolution of the legislature

that a certain class of criminals should be
discharged by the courts was held to be void

s an assumption of judicial power. State

V. Fleming, 7 Humphr. (Tenn.) 152, 46 Am.
Dec. 73.

See 10 Cent. Dig. tit. " Constitutional

Law," § 61.

73. An act pardoning offenses committed
between 1861 and 1865 was held not to be

an interference with the judicial power with
respect to an indictment found in 1869, for

an offense covered by such pardon, the legis-

lature having remitted the punishment before

the jurisdiction of the cour': attached. State

V. Nichols, 26 Ark. 74, 7 Am. Rep. 690.

74. State v. Peters, 43 Ohio St. 629, 4

N. E. 81 ; Matter of Kline, 6 Ohio Cir. Ct.

215.

75. In re Mason, 3 Wash. 609, 28 Pac.

1025.

76. A statute authorizing the removal of

inmates of a reform school to a work-house
as incorrigible was held not to be alteration

of their sentence and therefore valid. Ew p.

Cassidy, 13 R. I. 143.

77. State v. Hopper, 71 Mo. 425.

78. State v. Hockett, 70 Iowa 442, 30

N. W. 742.

79. Com. V. Anthes, 5 Gray (Mass.) 185.

80. People v. Ingraham County, 20 Mich.
95. See also EUingham v. Wells County,
107 Ind. 600, 8 N. E. 9; Johnson v. Wells
County, 107 Ind. 15, 8 N. E. 1 (an act vali-

dating an action of the county board in lay-

ing out a road) ; State v. Huggins, 47 Ind.

586 (vacation of a public highway) ; In re

Clinton St., 2 Brewst. (Pa.) 599 (an act au-

thorizing a town council to open a street)
;

State V. Dexter, 10 R. I. 341 (stating the
power of the legislature )

.

An act purporting to legalize an order of

[V, A, 3, V]
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4. Encroachment on Executive — a. In General. The legislature cannot

deprive an executive officer of his constitutional power.^^
b. Appointment and Removal of Offleers, If the power to appoint and

remove officers is given by the constitution to the executive,^ it cannot as a rule
be exercised by the legislature.^^

county supervisors opening a road did not
establish the road. Seibert v. Linton, 5

W. Va. 57.

81. Willis V. Owen, 43 Tex. 41. But see

La Abra Silver Min. Co. v. U. S., 175 U. S.

423, 20 S. Ct. 168, 44 L. ed. 223 [affirming 32
Ct. CI. 462], holding that a statute author-
izing a suit to determine whether an award
under a treaty was obtained by fraud did

not trench on the constitutional functions of

the president. See also The Slaughter-House
Cases, 16 Wall. (U. S.) 36, 21 L. ed. 394.

And compare the following cases

:

Connecticut.— Bradley v. New Haven, 73
Conn. 646, 48 Atl. 960.

Indiana.— Branham v. Lange, 16 Ind. 497.

Kentucky.— Pratt v. Breckinridge, 23 Ky.
L. Rep. 1356, 65 S. W. 136, a statute creat-

ing a state board of election commissioners.
See also Sweeney v. Coulter, 22 Ky. L. Rep.

885, 58 S. W. 784. The Goebel election law
was held to be constitutional in Purnell v.

Mann, 105 Ky. 87, 20 Ky. L. Rep. 1396, 1146,
50 S. W. 264, 49 S. W. 346, 48 S. W. 407.

As to the act creating a board of penitentiary
commissioners see Sinking Fund Com'rs v.

George, 104 Ky. 260, 20 Ky. L. Rep. 938, 47
S. W. 779.

Maryland.— Baltimore ;;. Bonaparte, 93
Md. 156, 48 Atl. 735, valuation of property
for taxation. The legislature has the power
to require practitioners of medicine to ob-

tain licenses from a board of examiners ap-

pointed by a private corporation. Scholle

V. State, 90 Md. 729, 46 Atl. 326, 50 L. R. A.
411. The power of the legislature to enact
a law permitting police commissioners to call

out militia, etc., was considered in Baltimore
V. State, 15 Md. 376, 74 Am. Dec. 572.

Michigan.—-Atty.-Gen. v. Gramlich, (Mich.
1902) 89 N. W. 446 (an act invalid as at-

tempting to confer upon aldermen authority
which their constituents could not confer) ;

Oren v. Bolger, (Mich. 1901) 87 N. W. 366.

Minnesota.—Foreman v. Hennepin County,
64 Minn. 371, 67 N. W. 207.

Missouri.— State v. Washburn, 167 Mo.
680, 67 S. W. 592, 90 Am. St. Rep. 430.

New rorfc.— Buffalo Gas Co. v. Volz, 31
Misc. (N. Y.) 160, 64 N. Y. Suppl. 534.

North Carolina.— Cunningham v. Sprinkle,
124 N. C. 638, 33 S. E. 138.

Ohio.— State v. Bader, 12 Ohio Cir. Ct.

659 (an act authorizing county commissioners
to improve an avenue and issue bonds to pay
therefor is beyond legislative power) ; State

V. Hamilton County, 54 Ohio St. 333, 43

N. E. 587 (an act conferring powers on

county commissioners is invalid).

Oregon.—Eddy v. Kincaid, 28 Oreg. 537, 41

Pao. 156. 655.

Pennsylvania.— In re Campbell, 197 Pa.
St. 581, 47 Atl. 860,
See 10 Cent. Dig. tit. " Constitutional

Law," § 86 et seq.

The general assembly cannot restrain the
auditor from a reexamination of vouchers to
see whether they are correct. Morgan v.

Buffington, 21 Mo. 549.
82. If the constitution does not interfere,

the legislature may regulate appointments,
the filling of vacancies, and the duration of
terms. People v. Osborne, 7 Colo. 605, 4 Pac.
1074. And see State v. Covington, 29 Ohio
St. 102; State v. Kennon, 7 Ohio St. 546.
The legislature may change the mode of

appointment to any office of legislative crea-
tion. State V. Crow, 20 Ark. 209; Davis v.

State,_ 7 Md. 151, 61 Am. Dec. 331.
Legislature may limit power of governor.— State V. Boucher, 3 N. D. 389, 56 N. W.

142, 21 L. R. A. 539.

Power of appointment not exclusively an
executive function.— See People v. Freeman,
80 Oal. 233, 22 Pac. 173, 13 Am. St. Rep.
122 ; Baltimore v. State, 15 Md.' 376, 74 Am.
Dec. 572.

The constitution of Kansas providing that
officers, not otherwise provided for, shall be
chosen or appointed by law gives the legis-

lature authority to make such appointments.
Travelers' Ins. Co. v. Oswego Tp., 59 Fed. 58,
7 C. C. A. 669.

83. Idaho.— Taylor v. Stevenson, 2 Ida.
166, 9 Pac. 642.

Maine.— See State i\ Coombs, 32 Me. 526.
Maryland.— Davis v. State, 7 Md. 151, 61

Am. Dee. 331.

Missouri.— State v. Washburn, 167 Mo.
680, 67 S. W. 592, 90 Am. St. Rep. 430.
New York.— It was held in People v. Batch-

elor, 22 N. Y. 128, that the legislature can-
not change the time of election of a successor
of an officer, so as to prolong the term of his
predecessor. But see People v. McKinney, 52
N. Y. 374; People v. Bull, 46 N. Y. 57, 7 Am.
Rep. 302.

North Carolina.— State v. Tate, 68 N. C.

546; People v. Bledsoe, 68 N. C. 457; State
V. Stanley, 66 N. C. 59, 8 Am. Rep. 488.

Utah.—^McCormick v. Thatcher, 8 Utah 294,
30 Pac. 1091. 17 L. R. A. 243.

United States.— V. S. Const, art. 2, § 2,

vesting the appointing power in the executive
precludes an exercise of such power by con-

gress. Wood V. V. S., 15 Ct. CI. 151. See
also Stuart v. Laird, 1 Cranch (U. S.) 299,
2 L. ed. 115.

See 10 Cent. Dig. tit. "Constitutional
Law," § 88.

An act authorizing the coroner to tempora-
rily fill the ofiSce of sheriff, until the executive

[V, A, 4. a]
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c. Invasion of the Pardoning Power and Remission of Fines.** If tlie power
to pardon and remit lines is conlided to the executive by the constitution it can-

not be exercised by the legislature;^ but otherwise if limitations are imposed
upon it.^*

makes an appointment, is valid under the
constitution. State v. Monk, 3 Ala. 415.

An act providing that commissioners of
highways of a town shall also be drainage
commissioners of the township is not invalid
as a legislative assumption of the appointing
power. Kilgour f. Drainage Com'rs, 111 111.

342.

An act selecting one upon whom powers
should be conferred and not attempting an
appointment has been held to be valid. State
V. Coombs, 32 Me. 526.

An act of congress providing for the con-
demnation of land for public uses and for a
commission of five to select and appraise its

value, three to be appointed by the president,

the other two being army officers specially

designated by the act, is not unconstitutional
because of such designation. U. S. v. Cooper,

20 D. C. 104, 124.

Appointment of railroad commissioners may
be provided for by legislature. Eddy ;;. Kin-
caid, 28 Oreg. 537, 41 Pac. 156, 655; Biggs v.

McBride, 17 Oreg. 640, 21 Pac. 878, 5 L. R. A.
115.

Municipal corporations may be established,

incorporated, reorganized, and consolidated

and the officers necessary for these purposes

appointed by the legislature. State v. Swift,

11 Nev. 128; State v. Pugh, 43 Ohio St. 98,

1 N. E. 439 ; Roche V. Jones, 87 Va. 484, 12

S. E. 965; Luehrman v. Shelby Taxing Dist.,

2 Lea (Tenn.) 425.

Power of congress as to providing for mem-
bers of a commission charged with public

duties see Shoemaker v. U. S., 147 U. S. 282,

13 S. Ct. 361, 37 L. ed. 170.

An act removing seat of government, etc.,

was not repugnant to the organic act of the

territory. Territory 17. Scott, 3 Dak. 357, 20

N. W. 401.

The constitution giving the legislature sole

power to impeach for corruption or crime

does not limit the governor's power to re-

move. Atty.-Gen. v. Hambitzer, 99 Mich. 380,

58 N. W. 617; Atty.-Gen. v. Berry, 99 Mich.

379, 58 N. W. 617; Atty.-Gen. v. Jochin, 99

Mich. 358, 58 N. W. 611, 41 Am. St. Rep.

606, 23 L. R. A. 699. See Fuller v. Ellis, 98

Mich. 96, 57 N. W. 33.

The constitution vesting the executive pow-
ers in the governor does not preclude the

legislature from passing an act making the

governor, auditor, treasurer, secretary of

state, and attorney-general a board for the se-

lection of prison directors. French v. State,

141 Ind. 618, 41 N. E. 2, 29 L. R. A. 113 [dis-

tinguishing State v. Corby, 122 Ind. 17, 23

N. E. 678; State f. Peelle, 121 Ind. 495, 22

K. E. 654; State v. Hyde, 121 Ind. 20, 22

N. E. 644; State v. Denny, 118 Ind. 449,

21 N. B. 274, 4 L. R. A. 65; Evansville v.

State, 118 Ind. 426, 21 N. E. 267, 4 L. E. A.

93; State v. Denny, 118 Ind. 382, 21 N. E.

252, 4 L. R. A. 79]. See also Hovey v. State,

119 Ind. 395, 21 N. E. 21; Hovey v. State,

119 Ind. 386, 21 N. E. 890.

The register and other ofScers for the dis-

posal of land granted to the territory in aid

of a canal are not civil officers within the

meaning of the organic law of the territory

giving the executive the right to appoint all

civil officers. U. S. v. Hatch, I Pinn. (Wis.)
182.

84. As to pardon generally see Paedons.
85. Alabama.— Haley v. Clark, 26 Ala.

439.

Arkansas.— The pardoning power resides

where the constitution places it. State v.

Nichols. 26 Ark. 74, 7 Am. Rep. 600.

Georgia.— Ogletree v. Dozier, 59 Ga. 800.

Michigan.— People v. Cummings, 88 Mich.
249, 50 N. W. 310, 14 L. R. A. 285.

Missouri.— State v. Sloss, 25 Mo. 291, 69
Am. Dec, 467.

"Mew York.— The legislature may remit a
separable part of the punishment, but cannot
impose a lighter. Harting v. People, 22 N. Y.
95.

Tennessee.—An act which shortens for good
behavior the period of imprisonment is void,

in so far as it affects those serving a term
when it was passed. State v. McClellan, 87

Tenn. 52, 9 S. W. 233.

United States.— U. S. v. Klein, 13 Wall.
(U. S.) 128, 20 L. ed. 519.

See 10 Cent. Dig. tit. " Constitutional
Law," § 87.

86. Arkansas.— If the constitution limits

the pardoning power to cases of convicted
criminals, the legislature may pass a general

act of amnesty of offenses committed prior to

a certain date, the perpetrators of which have
not been tried and convicted. State v. Nich-
ols, 26 Ark. 74, 7 Am. Rep. 600.

California.— Ea; p. Wadleigh, 82 Cal. 518,

23 Pac. 190.

Illinois.— Rankin v. Beaird, 1 111. 163.

Iowa.— State v. Poraker, 94 Iowa 1, 62
N. W. 772, 28 L. R. A. 206.

'North Carolina.— State v. Manuel, 20 N. C.

144.

Ohio.— In re Kline, 6 Ohio Cir. Ct. 215.

And see State v. Peters, 43 Ohio St. 629, 4
N. E. 81 (adoption by the directors of a state

penitentiary of the ticket-of-leave system) ;

E(c p. Scott, 19 Ohio St. 581 (a statute

merely a modification of penalties prescribed

for certain offenses and not unconstitutional).

Virgitda.— Com. v. Caton, 4 Call (Va.) 5.

Washington.— In re Mason, 3 Wash. 609,

28 Pac. 1025.

United States.— Congress may provide that

a witness required to give evidence tending

[V. A. 4, e]
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5. Delegation of Power— a. In General. "While a legislative body cannot

delegate the power to legislate,*' the legislature may delegate the power to
determine some facts or state of things upon which a statute makes or intends to
make its own action depend.^

b. To Other States. Where a statute fixes the basis of taxation on insurance
companies of other states upon the statutes of such other states, it has been
claimed that a delegation of legislative power to other states arises.''

to incriminate himself shall never be prose-
cuted for the oflFense to which the testimony-
relates. Brown v. Walker, 161 U. S. 591, 16
8. Ct. 644, 40 L. ed. 819.
See 10 Cent. Dig. tit. " Constitutional

Law," § 87.

87. Arkansas.— Bovd v. Bryant, 35 Ark.
69, 37 Am. Rep. 6.

Colorado.— Pueblo County v. Smith, 22
Colo. 534, 45 Pac. 357, 33 L. R. A. 465. And
see Williamson v. Arapahoe County, 23 Colo.

87, 46 Pac. 117.

District of Colunibia.— Chapman v. U. S.,

5 App. Cas. (D. C.) 122.

Kansas.— State v. Johnson, 61 Kan. 803,
60 Pac. 1068, 49 h. R. A. 662.

New Jersey.— Dexheimer v. Orange, 60
N. ,J. L. Ill, 30 Atl. 706. See Glen Ridge v.

Stout, 58 isr. J. L. 598, 33 Atl. 858.

North Dakota,—Doherty v. Ransom County,
5 X. D. 1, 63 N. W. 148.

Oregon.— Brown v. Fleishner, 4 Oreg. 132.

l-'p.nn.sylvania.— Locke's Appeal, 72 Pa. St.

491, 1.-) Am. Rep. 716.

Rhode Island.— State v. Copeland, 3 R. I.

33.

Tennessee.— Fogg v. Union Bank, 1 Baxt.
(Tenn.) 435.

Wisnonsin.— In re North Milwaukee, 93
Wis. 616, 67 N. W. 1033, 33 L. R. A. 638;
Cowling V. Lancashire Ins. Co., 92 Wis. 63,

65 N. W. 738, 31 L. R. A. 112. See also

Slinger v. Henneman, 38 Wis. 504.

See 10 Cent. Dig. tit. " Constitutional
Law," § 89.

88. Arkansas.— Boyd v. Bryant, 35 Ark.
69, 37 Am. Rep. 6 [citing Cooley Const. Lim.
(4th ed.), pp. 151, 152, on the referendum].
Colorado.— And see Williamson v. Arapa-

hoe County, 23 Colo. 87. 40 Pac. 117; Pueblo
County V. Smith, 22 Colo. 534, 45 Pac. 357,

33 L. R. A. 465, as to the power of the legis-

lature to confer upon counties authority to

use county funds, etc.

Georgia.—'Haney r. Bartow County, 91 Ga.
770, 18 S. E. 28.

Indiana.— Rice v. State, 7 Ind. 332.

Kansas.— Mitchell v. Topeka, (Kan. App.
1898) 54 Pac. 292.

Kentucky.— Winston r. Stone, 102 Ky. 423,

19 Ky. L. Rep. 1483, 43 S. W. 397, delegation

of power to courts to fix the number and the

compensation of deputies, etc., is constitu-

tional. See also Stone r. Wilson, 19 Ky. L.

Rep. 120, 39 S. W. 49 [distinguishing Com.
V. Addaras, 95 Ky. 588, 16 Ky. L. Rep. 135,

26 S. W. 581].
Michigan.— Turner v. Detroit, 104 Mich.

326, 62 isT. W. 405.

[V, A, 5, a]

Minnesota.— State v. Wagener, 77 Minn.
483, 80 N. W. 633, 778, 1134, 77 Am. St. Rep.
681, 46 L. R. A. 442, act as to commission
merchants not unconstitutional. See also
State V. Wagener, 69 Minn. 206, 72 N. W.
67, 65 Am. St. Rep. 565, 38 L. R. A. 677. The
fact that the taking effect of an act in a city

is made contingent upon the vote of the coun-
cil is not a delegation of legislative power.
State V. Sullivan, 67 Minn. 379, 69 N. W.
1094. See also Fleckten r. Lamberton, 69
Minn. 187, 72 N. W. 65; State v. Adams Ex-
press Co., 66 Minn. 271, 68 N. W. 1085, 38
L. R. A. 225.

Missouri.— Kansas City v. Ward, 134 Mo.
172, 35 S. W. 600.

Neio York.— People v. Delaware Canal Co.,

32 N. Y. App. Div. 120, 52 N. Y. Suppl. 850.
Pennsylvania.— Locke's Appeal, 72 Pa. St.

491, 13 Am. Rep. 716.

South Carolina.— State V. Stackhouse, 14
S. C. 417.

Texas.— Staples v. Llano County, 9 Tex.
Civ. App. 201, 28 S. W. 569.

West Virginia.— Haigh t. Bell, 41 W. Va.
19, 23 S. E. 666, 31 L. R. A. 131.

United States.— In re Chapman, 166 TJ. S.

661, 17 S. Ct. 677, 41 L. ed. 1154 [affirming

5 App. Cas. (D. C.) 122]. Leaving the mat-
ter of designating the marks, bands, and
stamps of the commissioner of internal rev-

enue (in the case of oleomargarine) with the
approval of the secretary was held to involve
no unconstitutional delegation of power. In
re KoUock, 165 U. S. 526, 17 S. Ct. 444, 41
L. ed. 813. See McCormick v. Western Union
Tel. Co., 79 Fed. 449, 25 C. C. A. 35, 33
L. R. A. 684 (Utah enabling act) ; Lothrop
V. Stedman, 13 Blatchf. (U. S.) 134, 15 Fed.
Cas. No. 8,519, 12 Alb. L. J. 354, 15 Am. L.

Reg. N. S. 346, 4 Ins. L. J. 829, 22 Int. Rev.
Rec. 33; Dunlap v. U. S., 33 Ct. CI. 135
(treating of the statute relative to the act

as to the use of alcohol by manufacturers )

.

The obligation to lay out and improve high-
ways is imposed on the state in its general
capacity, and tlie legislature may control the
work necessary in performing this duty, by
whatsoever agency it may employ. State v.

Atkin, 64 Kan. 174, 67 Pac. 519.

89. Clark v. Mobile Port, 67 Ala. 217. But
see Phoenix Ins. Co. v. Welch, 20 Kan. 672;
People V. Philadelphia F. Assoc, 92 N. Y.
311, 44 Am. Rep. 380, holding that a statute

providing that an insurance corporation of

another state, seeking to do business here,

shall pay to the superintendent of the insur-

ance department, for taxes, fines, etc., an
amount equal to that imposed by the " exist-
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e. To Private Persons. The power to legislate cannot be delegated to

individuals.^

d. To Private Corporations. "While a legislature cannot delegate to private

corporations authority to legislate,'^ yet if it lias the right to accomplish a certain

result it can endow a corporation with powers necessary to effect lawful
purposes.^'

e. To Officers— (i) /iv Gsnjejeal. The grant of authority to various ofBcers

ing or future laws " of the state of its origin,

upon companies of this state seeking to do
business there, when such amount is greater
than that required for such purposes by the
then existing laws of this state, is not an
unlawful delegation of legislative power.

90. California.— Banaz v. Smith, 133 Cal.
102, 65 Pac. 309.

Kentucky.— Ohio, etc., R. Co. v. Todd, 12

Ky. L. Eep. 726, 15 S. W. 56.

Michigan.— People v. Bennett, 29 Mich.
451, 18 Am. Rep. 107.

Tennessee.— Fogg v. Union Bank, 1 Baxt.
(Tenn.) 435.

Utah.— Winters v. Hughes, 3 Utah 443, 24
Pac. 759.

See 10 Cent. Dig. tit. " Constitutional

Law," § 91. But see Van Buren v. State, 24
Miss. 512.

An act requiring a railroad company to stop

its trains at a station, etc., was held not to

be void. State v. New Haven, etc., R. Co., 43

Conn. 351.

An act imposing a fine on one selling goods,

etc., within a mile of a camp meeting without
the consent of the parties in charge, was not

unconstitutional. Meyers v. Baker, 120 111.

567, 12 N. E. 79, 60 Am. Rep. 580.

Statute making change of holding court

from one to another town dependent upon
the performance of certain acts by the citi-

zens of the latter town was not unconstitu-

tional. Walton V. Greenwood, 60 Me. 356.

An act providing for the incorporation of

villages was held to be constitutional. St.

Paul Gaslight Co. v. Sandstone, 73 Minn. 225,

75 N. w. 1050.

In an action to foreclose a lien for the con-

struction of a sewer, the court said upon the

contention that the authority given the con-

tractor to collect was in violation of the con-

stitution. " Upon a mere reading, it is per-

fectly obvious that there is here no delegation

of a municipal function. The contractor acts

only as the agent or servant of the city._ He
has no discretion, and can create no liability,

nor can he impose any duty or exercise any
control or authority over any one. He makes
no assessment, levies no tax, and performs

no municipal function. The municipal of-

ficers who enforce the ordinances of the city

do not perform municipal functions, and in

the collection of the street assessment the

contractor does no more. This precise point

was decided in Davies v. Los Angeles, 86 Cal.

37, 24 Pac. 771." Banaz v. Smith, 133 Cal.

102. 103, 65 Pac. 309.

91. An act providing that cemetery asso-

ciations may prescribe penalties recoverable

by action does not authorize their imposition
on non-members, that being a legislative

power. Johnstown Cemetery Assoc, v. Parker,

45 N. y. App. Div. 55, 60 N. Y. Suppl. 1015
[affirming 28 Misc. (N. Y.) 280, 59 N. Y.
Suppl. 821]. The legislature cannot confer

on a moneyed corporation power to enact by-

laws changing the law. Seneca County Bank
V. Lamb, 26 Barb. (N. Y.) 595. In Dex-
heimer v. Orange, 60 N. J. L. Ill, 36 Atl.

706, an act relative to cities was held uncon-
stitutional as attempting to delegate the
power to legislate.

92. Colorado.— Williamson v. Arapahoe
County, 23 Colo. 87, 46 Pac. 117.

Indicma.— Overshiner v. State, 156 Ind.

187, 59 N. E. 468, 83 Am. St. Rep. 187, 51
L. R. A. 748 (an act not unconstitutional be-

cause conferring upon the state dental asso-

ciation the power to appoint three members
of a board of dental examiners) ; Wilkins v.

State, 113 Ind. 514, 16 N. E. 192 (delegation

to a corporation of authority to appoint mem-
bers of a board of examiners is not unconsti-
tutional )

.

Kentucky.— Slack v. Maysville, etc., R. Co.,

13 B. Mon. (Ky.) 1.

Louisiana.— Crescent Live Stock Landing,
etc., Coi V. New Orleans, 33 La. Ann. 934;
In re New Orleans Drainage Co., 11 La. Ann.
338.

Maine.— Augusta Bank v. Augusta, 49 Me.
507.

Minnesota.— State v. Sullivan, 67 Minn.
379, 69 N. W. 1094, the fact that the taking
effect of act in a city made dependent on a
vote of the council is no delegation of legis-

lative power. See State v. McMahon, 65
Minn. 453, 68 N. W. 77 ; State v. Corbett, 57
Minn. 345, 59 N. W. 317, 24 L. R. A. 498.

Missouri.— Granby Min., etc., Co. v. Rich-
ards, 95 Mo. 106, 8 S. W. 246; Columbia Bot-
tom Levee Co. v. Heier, 39 Mo. 53.

'Mew Hampshire.— Northern E. Co. v. Man-
chester, etc., R. Co., 66 N. H. 560, 31 Atl.

17.

New York.— Fox v. Mohawk, etc., Humane
Soc, 165 N. Y. 517, 59 N. E. 353, 80 Am.
St. Rep. 767, 51 L. R. A. 681, a statute as

y

to harboring dogs in cities is constitutional.

A statute requiring the consent of roads al-

ready occupying a street before another street

railroad can be built thereon was held not
to be unconstitutional. In re Thirty-Fourth
St. R. Co., 102 N. Y. 343, 7 N. E. 172.

United States.— In re Slaughter-House
Cases, 16 Wall. (U. S.) 36, 21 L. ed. 394.

See 10 Cent. Dig. tit. " Constitutional
Law," § 92.

'

[V, A, 5, e. (I)]
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to prescribe rules, etc., in certain cases has been held not to be a delegation of

legislative authority.'' Thus the legislature may delegate to various officers the

power to determine a fact.*^ So the president of the United States is often

93. Alabama.— Ingram v. State, 39 Ala.
247, 84 Am. Dec. 782.

Indiana.— Ind. Acts (1899), p. 189, pro-

viding that, within ninety days after its

passage, the board of health shall prepare
regulations fixing minimum standards of

foods and drugs, defining specific adultera-

tions, etc.^ is not unconstitutional, as delegat-

ing legislative authority to such board of

health. Isenhour v. State. 157 Ind. 517, 62

N. E. 40, 87 Am. St. Hep. 228.

Iowa.— Pilkey v. Gleason, 1 Iowa 522;
Scott V. Clark, 1 Iowa 70.

Louisiana.— The legislature was held to

have power to authorize the governor to re-

move incumbents of an office created by it.

Evans v. Populus, 22 La. Ann. 121.

Massachusetts.— Martin v. Witherspoon,

135 Mass. 175.

Montana.— U. S. v. Williams, 6 Mont. 379,

12 Pac. 851.

New York.— People v. Kelly, 76 N. Y. 475,

5 Abb. N. Cas. (N. Y.) 383.

Oregon.— Reed v. Dunbar, 41 Oreg. 509,

60 Pae. 451.

South Dakota.— State v. Becker, 3 S. D.

29, 51 N. W. 1018.
United States.— U. S. v. Ormsbee, 74 Fed.

207, a grant by congress to the secretary of

war of authority to prescribe rules for the

use of government canals. But see U. S. v.

Rider, 50 Fed. 400 [following U. S. v. Keokuk,

etc., Bridge Co., 45 Fed. 178, an act relative

to the powers of the secretary of war as to

bridges being an obstruction to navigation

was held unconstitutional]. Also compare

U. S. V. Breen, 40 Fed. 402.

See 10 Cent. Dig. tit. " Constitutional

Law," § 93 et seq.

An act giving the governor power in his

discretion, on the application of one hun-

dred voters, to appoint a commission to dis-

trict or redistrict wards in cities is uncon-

stitutional, as an unlawful delegation of

legislative power. Gilhooly v. Elizabeth, 66

N. J. L. 484, 49 Atl. 1106.

Oreg. Sess. Laws (igoi), p. 328, providing

for the regulation of the fish industry and

creating a board of fish commissioners, is

not unconstitutional, as being a delegation of

legislative powers, in authorizing the com-

missioners to appoint a master fish warden.

Reed v. Dunbar, 41 Oreg. 509, 69 Pao. 451.

A state board of charities is a constitu-

tional body created by the state constitution

of 1894, and is not an inferior board to which

the legislature has delegated powers pos-

sessed by itself. Matter of New York Juve-

nile Asylum, 36 Misc. (N. Y.) 633, 74 N. Y.

Suppl. 364.

The provision of the sundry civil appropria-

tion act of June 4, 1897 (30 U. S. Stat, at L.

p. 11), making it a crime to violate any rule

or regulation thereafter to be made by the
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secretary of the interior for the protection

of forest reservations, is void, as in sub-

stance and effect a delegation of legislative

power to an administrative ofiBcer. U. S. v.

Blasingarae, 116 Fed. 654.

94. California.— In re Flaherty, 105 Cal.

558, 38 Pae. 981, 27 L. R. A. 529.

District of Golumhia.— Prather v. U. S., 9

App. Cas. (D. C.) 82.

Kentucky.— Winston v. Stone, 102 Ky.
423, 19" Ky. L. Rep. 1483, 43 S. W. 397.

Missouri.—" While the Legislature could
not delegate to the State Auditor the power
to make laws, it does not follow that it could
not delegate to him the power to pass upon
the character of persons applicant for license

to sell auction pools, make books or regulate
wagers or bets upon contests to take place

upon the race-course where they desire to

carry on the business, and to determine what
race-course and fair grounds are of good re-

pute, and to grant to persons whom he may
find to be of good character a license to sell

'auction pools thereon. The power delegated
to the State Auditor is not the power to make
a law, but is a power to determine a fact or
things, upon which the action of the law de-

pends, and it can not be said to be legis-

lative in its character." State v. Thomp-
son, 160 Mo. 333, 343, 60 S. W. 1077, 83 Am.
St. Rep. 468, 54 L. R. A. 950.

Hew Jersey.— In Iowa L. Ins. Co. v. East
Mut. L. Ins. Co., 64 N. J. L. 340, 348, 45

Atl. 762, it was held that the duties devolved
by an insurance statute on the secretary of

state and subsequently transferred by stat-

ute to the commissioner of banking and in-

surance were not legislative.

New York.—People v. Delaware, etc.. Canal
Co., 32 N. Y. App. Div. 120, 52 N. Y. Suppl.

850.

North Carolina.— State v. Barringer, 110

N. C. 525, 14 S. E. 781.

Wisconsin.—^An act delegating to county
boards power to legislate as to officers' fees

in certain cases is constitutional. Wentworth
V. Racine County, 99 Wis. 26, 74 N. W. 551.

See also Ryan v. Outagamie County, 80 Wis.

336, 50 N. W. 340.

United States.— Leaving under an oleo-

margarine statute the matter of designating

marks, etc., on packages to the commissioner

of internal revenue, with the approval of the

secretary of the treasury, involves no uncon-
stitutional delegation of power. In re Kol-
look, 165 U. S. 526, 17 S. Ct. 444, 41 L. ed.

813. See Prather v. V. S., 9 App. Cas. (D. C.)

82.

But see Jernigan v. Madisonville, 102 Ky.
313, 19 Ky. L. Rep. 1412, 43 S. W. 448, 39
L. R. A. 214 (delegation to courts of the
power of assigning towns to diflferent classes

is void) ; Muhlenburg County v. Morehead,
20 Ky. L. Rep. 376, 46 S. W. 484 (an act
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vested with discretionary authority that cannot be considered a delegation of

legislative power."^

(ii) Boards and Commissioners— (a) In Oeneral. Various powers not

delegating legislative authority are often conferred upon boards and
commissioners.

'

imposing the duty of levying and collecting

taxes is unconstitutional) ; Maxwell v. State,

40 Md. 273 (an act providing that the rules

of the controller shall have the same force

"as if they were herein enacted" is void).

See 10 Cent. Dig. tit. " Constitutional

Law," § 93.

Under the constitution no power of sus-

pending laws can be exercised except by the
legislature. Burton 1). Dupree, 19 Tex. Civ.

App. 275, 46 S. W. 272.

95. As for example the authorization to
suspend, under certain circumstances, for

such time as he shall deem just the provi-

sions of an act of congress allowing the free

importation of sugars, etc. Field v. Clark,

143 U. S. 649, 12 S. Ct. 495, 36 L. ed. 294
laffirmmg 45 Fed. 175]. See a,lso In re

Mehlitz, 16 Wis. 443, 84 Am. Dec. 700; In re

Griner, 16 Wis. 423; The Aurora v. U. S.,

7 Cranch (U. S.) 382, 3 L. ed. 378.

96. See the following cases as to what are
and what are not delegations of legislative

power

:

California.— Schaezlein v. Cabaniss, 135
Cal. 466, 67 Pac. 755, 87 Am. St. Rep. 122,

56 L. R. A. 733 (police power as to sani-

tation of factories, etc., is not to be dele-

gated) ; In re Werner, 129 Cal. 567, 62 Pac.

97. The legislature may delegate all powers
of a municipal nature, including the power
to improve streets. Hellman v. Shoulters,

114 Cal. 136, 44 Pac. 915, 45 Pac. 1057. See
Holley V. Orange County, 106 Cal. 420, 39

Pac. 790 (an act creating a board of trus-

tees, with authority to select a site for a
public building does not delegate legislative

powers) ; People v. Dunn, 80 Cal. 211, 22

Pac. 140, 13 Am. St. Rep. 118. See also an
act authorizing a board of medical exam-
iners to revoke a, certificate, the holder hav-

ing been guilty of unprofessional conduct.

Bd! p. McNulty, 77 Cal. 164, 19 Pac. 237, 11

Am. St. Rep. 257. But an act conferring

power to declare what acts shall constitute

a. misdemeanor is unconstitutional. Ex p.

Cox, 63 Cal. 21.

Colorado.— In re Senate Bill, 12 Colo. 188,

21 Pac. 481, an act creating a board of pub-

lic works is valid.

Dakota.— Territory v. Scott, 3 Dak. 357,

20 N. W. 401.

Illinois.— ^oA v. I'eople, 187 111. 587, 58

N. E. 616, 52 L. R. A. 287, a section of the

pharmacy act is unconstitutional as delegat-

ing legislative power. The authority given

railroad and warehouse commissioners to fix

charges for the inspection of grain and the

compensation of officers was held to be prop-

erly delegated. People v. Harper, 91 111. 357.

Indiana.— Isenhour v. State, 157 Ind. 517,

[531

62 N. E. 40, 87 Am. St. Rep. 228, pure food

law is not unconstitutional as delegating

legislative power.
Iowa.— Hildreth v. Crawford, 65 Iowa 339,

21 N. W. 667, pharmacy act not unconsti-

tutional.

Maine.— Portland, etc., R. Co. v. Grand
Trunk R. Co., 46 Me. 69, appointment of com-
missioners to determine rights, etc., of con-

necting railroads was held to be constitu-

tional.

Massachusetts.— In the matter of the as-

sessment of the cost of public improvement
the legislature may provide for the appoint-

ment of disinterested commissioners to de-

termine the proportions to be paid by each
locality. In re Kingman, 153 Mass. 566, 27

N. E. 778, 12 L. R. A. 417. The legislature

having the power to determine the qualifi-

cations of officers not otherwise provided for

in the constitution, it had authority to dele-

gate such power to civil service commission-
ers. Opinion of Justices, 138 Mass. 601.

And see Com. v. Essex County, 13 Gray
(Mass.) 239, a lawful delegation of power to

commissioners.
Michigan.— Turner v. Detroit, 104 Mich.

326, 62 N. W. 405 (an act authorizing a
board of commissioners of parks to order the

construction of sidewalks, etc., is not uncon-
stitutional) ; Hurst V. Warner, 102 Mich.
238, 60 N. W. 440, 47 Am. St. Rep. 525, 26
L. R. A. 484 (an act providing that the state

board of health may make rules for the dis-

infection of baggage coming from a country
where contagious diseases exist is constitu-

tional) ; People V. Brooks, 101 Mich. 98, 59
N. W. 444.

Minnesota.— State v. Wagener, 77 Minn.
483, 80 N. W. 633, 77 Am. St. Rep. 681, 46
L. R. A. 442, legislative powers not dele-

gated to the railroad and warehouse commis-
sion. An act attempting to delegate legis-

lative power to the insurance commissioner
was held unconstitutional. Anderson v.

Manchester F. Assur. Co., 59 Minn. 182, 60
N. W. 1095, 63 N. W. 241, 50 Am. St. Rep.

400, 28 L. R. A. 609. See Fleckten v. Lam-
berton, 69 Minn. 187, 72 N. W. 65. See also

State V. McMahon, 65 Minn. 453, 68 N. W.
77 ; State v. Cooley, 65 Minn. 406, 68 N. W.
66.

Missouri.— Kansas City v. Ward, 134 Mo.
172, 35 S. W. 600, no legislative powers con-

ferred on a board of park commissioners.

New .Jersey.— Glen Ridge v. Stout, 58
N. J. L. 598, 33 Atl. 858, lawful authority

conferred on a township committee.
New York.— People v. Cram, 164 N. Y.

166, 58 N. E. 112 [reversing 50 N. Y. App.
Div. 380, 64 N. Y. Suppl. 158] ; Rumsey v.

[V, A. 5, e. (n) (a)]
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(bj Code Commissioners. The legislature cannot delegate to code com-

missioners power to amend the laws of the state."'

(c) Insurance Commissioners. Acts providing for the preparation by the

insurance commissioner and the adoption of " a standard policy," delegate legis-

lative power and are unconstitutional."^

(d) Railroad and Warehouse Commissioners. Statutes authorizing railroad

commissioners to regulate the charges of railroads for transportation of passengers-

and freight, and railroad and warehouse commissioners to fix charges for inspection,

of grain and compensation of officers, are constitutional.""

New York, etc., E. Co., 130 N. Y. 88, 28 N. E.

763, 40 N. Y. St. 583 [affirming 15 N. Y.

Suppl. 509, 39 N. Y. St. 894, act giving com-
missioners of land-office power to grant lands

under waters of navigable rivers, etc., not
invalid] ; People v. Ulster, etc., E. Co., 128

N. Y. 240, 28 N. E. 635, 40 N. Y. St. 280 (no
delegation of legislative function by the rail-

road act) ; Polinsky v. People, 73 N. Y. 65
(municipal ordinance, constitutional) ; In re

New York El. E. Co., 70 N. Y. 327; In re

Eoberts, 17 Hun (N. Y.) 559 (act creating

board of revision and correction, not uncon-
stitutional) ; Matter of New York Juvenile
Asylum, 36 Misc. (N. Y.) 633, 74 N. Y.
Suppl. 364 (state board of charities a con-

stitutional body). See also People v. Jus-

tices Ct. Spec. Sess., 7 Hun (N. Y.) 214
(rapid transit act conferring certain powers
on commissioners not invalid) ; Cooper v.

Schultz, 32 How. Pr. (N. Y.) 107.

North Dakota.— An act delegating to

county commissioners the power to fix the

salaries of state's attorneys, etc., was held

to be void. Doherty v. Eansom County, 5

N. D. 1, 63 N. W. 148.

Pennsylvania.— Perkins v. Philadelphia,

156 Pa. St. 539, 664, 33 Wkly. Notes Cas.

(Pa.) 41, 27 Atl. 356, an act in violation of

the constitution prohibiting the delegation

to any commission of power to perform any
municipal functions.

South Carolina.— State v. Hagood, 30 S. C.

519, 9 S. E. 680, 3 L. E. A. 841, giving the

state board of agriculture discretion in is-

suing licenses for phosphate mining was held

to be valid.

Tennessee.—Leepcr v. State, 103 Tenn. 500,

53 S. W. 962, 48 L. E. A. 167 (no delegation

of legislative power in " Uniform Text-Book
Act") ; State v. McEwen, 5 Humphr. (Tenn.)
241.

Texas.— Burton v. Dupree, 19 Tex. Civ.

App. 275, 46 S. W. 272; Staples v. Llano
County, 9 Tex. Civ. App. 201, 28 S. W. 569.

Utah.— Gilbert v. Board of Police, etc.,

Co., 11 Utah 378, 40 Pao. 264.

West Virginia.— Arkle v. Board of Com'rs,
41 W. Va. 471, 23 S. E. 804.

Wisconsin.— Wentworth v. Eaeine County,
99 Wis. 26, 74 N. W. 551 (power of county
boards as to officers' fees in certain cases) ;

Dowling V. Lancashire Ins. Co., 92 Wis. 63,

65 N. W. 738, 31 L. E. A. 112 (legislative

power delegated in act relative to insurance
commissioner) ; Eyan v. Outagamie County,
80 Wis. 336, 50 N. W. 340; State v. Heine-
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mann, 80 Wis. 253, 49 N. W. 818, 27 Am. St,

Rep. 34 (law as to druggists).

United States.— Murray v. Louisiana, 16.5

U. S. 101, 16 S. Ct. 990, 41 L. ed. 87; Reagan
V. Farmers' L. & T. Co., 154 U. S. 362, 14

S. Ct. 1047, 38 L. ed. 1014 (Texas railroad

commission) ; Stone v. Farmers' L. & T. Co.,

116 U. S. 307, 6 S. Ct. 334, 388, 1191, 29
L. ed. 636 (Mississippi railroad commission).

See 10 Cent. Dig. tit. " Constitutional

Law," § 99.

97. State v. Grant, 13 Oreg. 115, 9 Pac. 55.

98. Anderson v. Manchester P. Ass*ir. Co.,

59 Minn. 182, 63 N. W. 241, 50 Am. St. Eep.
400, 28 L. R. A. 609; O'Neil v. American F.
Ins. Co., 166 Pa. St. 72, 30 Atl. 943, 45 Am.
St. Rep. 650, 26 L. R. A. 715; Dowling v.

Lancashire Ins. Co., 92 Wis. 63, 65 N. W.
738, 31 L. R. A. 112.

99. Florida.— Storrs v. Pensacola, etc., R.
Co., 29 Fla. 617, 11 So. 226; McWhorter r.

Pensacola, etc., R. Co., 24 Fla. 417, 5 So.

129, 12 Am. St. Rep. 220, 2 L. R. A. 504.

Georgia.— Georgia R. Co. i;. Smith, 70 Ga,
694.

Illinois.— Chicago, etc., R. Co. v. Jones,

149 111. 361, 377, 37 N. E. 247, 41 Am. St.

Rep. 278, 24 L. R. A. 141. The authority

granted to the railroad and warehouse com-
missioners to fix charges for inspection of

grain and compensation of officers is prop-
erly delegated. People v. Harper, 91 111. 357.

Maine.— Portland, etc., R. Co. v. Grand
Trunk R. Co., 46 Me. 69.

Nebraska.— State v. Fremont, etc., R. Co.,

23 Nebr. 117, 36 N. W. 305, 22 Nebr. 313, 35
N. W. 118.

Neio York.— People v. Ulster, etc., R. Co.,

128 N. Y. 240, 28 N. E. 635, 40 N. Y. St. 280.

North Carolina.— Atlantic Express Co. ik

Wilmington, etc., R. Co., Ill N. C. 463, 16
S. E. 393, 32 Am. St. Rep. 805, 18 L. R. A.
393.

United States.— Minneapolis Eastern R.
Co. v. State, 134 U. S. 467, 10 S. Ct. 473, 33
L. ed. 985 [reversing 40 Minn. 156, 41 N. W.
465] ; Chicago, etc., R. Co. r. State, 134 U. S.

418, 10 S. Ct. 462, 33 L. ed. 970 [reversing

38 Minn. 281, 37 N. W. 782]. And see Chi-

cago, etc., R. Co. V. State, 94 U. S. 155, 24
L. ed. 94; Munn v. Illinois, 94 U. S. 113, 24
L. ed. 77, warehouse act constitutional.

See 10 Cent. Dig. tit. " Constitutional
Law," § 100.

The provisions of the act of the Iowa legis-

lature of 1888 relative to powers of the rail-

road commissioners, etc., do not delegate
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(ill) To Judiciary— (a) In General. While legislative power cannot be

delegated to the judiciary,^ yet courts may be clothed with authority as to

prescribing rules, etc., and determining the necessity of certain acts.**

legislative power. Chicago R. Co. v. Dey, 35
Fed. 866, 1 L. R. A. 744; Tilley v. Savannah
E. Co., 5 Fed. 641.

The decision of the supreme court of Mis-
sissippi to the effect that a statute creating
a railroad commission and charging it with
the duty of supervising railroads was not in

conflict with the constitution of the state

was sustained in Stone v. Farmers' L. & T.

Co., 116 U. S. 307, 6 S. Ct. 334, 388, 1191, 29
L. ed. 66.

1. Kentucky.— An act conferring on a
judge the duty of levying a certain tax in the
event of the failure of the county official to
act was held to be unconstitutional in Flem-
ing f. Dyer, 20 Ky. L. Rep. 689, 47 S. W. 444.

So in Muhlenburg County v. Morehead, 20
Ky. L. Rep. 376, 46 S. W. 484. So as to au-
thorizing circuit courts to transfer a town
or city from one class to another. Jernigan
V. Madisonville, 102 Ky. 313, 19 Ky. L. Rep.
1412, 43 S. W. 448, 39 L. R. A. 214.

Louisiana.— State v. Caster, 45 La. Ann.
636, 12 So. 739; Carter v. State, 42 La. Ann.
927, 8 So. 836, 21 Am. St. Rep. 404.

Maryland.— Beasley v. Ridout, 94 Md. 641,

52 Atl. 61.

Minnesota.— State v. Young, 29 Minn. 474,
9 N. W. 737.

New Jersey.—State v. Bound Brook, (N. J.

1901) 48 Atl. 1022.

North Dakota.— Glaspell v. Jamestown,
(N. D. 1902) 88 N. W. 1023.

Tennessee.—-King v. State, 87 Tenn. 304,
10 S. W. 509, 3 L. R. A. 210; Tillman v.

Cocke, 9 Baxt. (Tenn.) 429.

West Virginia.— So far as an act attempts
to confer on a court the power to revoke an
ordinance of a city on the petition of tax-

payers if; is unconstitutional. Shephard v.

Wheeling, 30 W. Va. 479, 4 S. E. 635.

Wisconsin.— In re North Milwaukee, 93
Wis. 616, 67 N. W. 1033, 33 L. R. A. 638.

See 10 Cent. Dig. tit. " Constitutional
Law," § 103.

" The court of visitation of the state of

Kansas cannot lawfully exercise judicial

functions, nor is it a court within the mean-
ing of section 720 of the Revised Statutes of

the United States." Western Union Tel. Co.

V. Myatt, 98 Fed. 335, 361.

2. California.— Dickey v. Hurlburt, 5 Cal.

343.

Connecticut.— New York, etc., R. Co.'s Ap-
peal, 62 Conn. 527, 26 Atl. 122.

District of Golumiia.— Reynolds v. Smith,
7 Mackey (D. C.) 27. See United States
cases cited infra, this note.

Florida.— Martinez v. Ward, 19 Fla. 175.

Georgia.—Fhinizy v. Eve, 108 Ga. 360, 33
S. E. 1007.

Indiana.— Water Works Co. v. Burkhart,
41 Ind. 364. See Ritter v. Ritter, 5 Blackf.
(Ind.) 81.

Kansas.— Eskridge v. Emporia, 63 Kan.
368, 65 Pac. 694; Callen v. Junction City, 43

Kan. 627, 23 Pac. 652, 7 L. E. A. 736. A
statute authorizing the district court to ex-

clude unplatted farm lands from corporate
limits of a city, when improperly included,

does not confer legislative power. Winfield
V. Lynn, 60 Kan. 859, 57 Pac. 549.

Kentucky.— Lewis v. Brandenberg, 105 Ky.
14, 20 Ky. L. Rep. 1011, 47 S. W. 862, 48

S. W. 978; Winston v. Stone, 19 Ky. L. Rep.
1483, 43 S. W. 397; Stone v. Wilson, 19 Kv.
L. Rep. 126, 39 S. W. 49.

Maryland.— McCrea v. Roberts, 89 Md. 238,

43 Atl. 39, 44 L. R. A. 485; Anderson i:

Levely, 58 Md. 192.

Massachusetts.—• In re Janvrin, 174 Mass.
514, 55 N. E. 381, 47 L. R. A. 319. See Dow
V. Wakefield, 103 Mass. 267 ; Salem Tu.rnpike,
etc.. Bridge Corp. t". Essex County, 100 Mass.
282.

Minnesota.— McGee v. Hennepin County,
84 Minn. 472, 88 N. W. 6. And see State c.

Adams Express Co., 66 Minn. 271, 68 X. W.
1085, 38 L. R. A. 225.

Missouri.— State v. Higgins, 125 Mo. 364,
28 S. W. 638. See also State v. Field, 17 Mo.
529, 59 Am. Dec. 275.

Nehraska.— Dinsmore v. State, 61 Xebr.
418, 85 N. W. 445.

New Jersey.— McGovern v. Hope, 63
N. J. L. 76, 42 Atl. 830; Palmyra Tp. r.

Pennsylvania R. Co., 62 N. J. Eq. 601, 50
Atl. 369. The provisions of law that a judge
shall determine the circumstances requiring
an election and appoint a day therefor are
constitutional. Paul v. Gloucester County, 50
N. J. L. 585, 15 Atl. 272, 1 L. R. A. 86.

New York.— People v. Long Island R. Co.,

134 N. Y. 506, 31 N. E. 873, 47 N. Y. St. 648
[affirming 58 Hun (N. Y.) 412, 12 X. Y.
Suppl. 41, 34 N. Y. St. 715].

Ohio.— Zaneaville v. Zanesville Tel., etc.,

Co., 64 Ohio ,St. 67, 59 N. E. 781, 83 Am. St.

Rep. 725, .52 L. R. A. 150.

Oregon.— O'Kelly v. Territory, 1 Oreg. 51.

Pennsylvania.— In re Northern Hon^e, 2

Wkly. Notes Cas. (Pa.) 349.

Texas.— Ex p. Mato, 19 Tex. App. 112.

Utah.— Young v. Salt Lake City, 24 Utali
321, 67 Pac. 1060.

Virginia.— Boiling v. Lersner, 26 Graft.
(Va.) 36.

West Virginia.— Haigh v. Bell, 41 W. Va.
19, 23 S. E. 606, 31 L. R. A. 131.

United States.— In re Chapman, 166 U. S.

661, 17 S. Ct. 677, 41 L. ed. 1154, 164 U. S.

436, 17 S. Ct. 76, 41 L. ed. 504, 150 U. ,S.

211, 15 S. Ct. 331, 30 L. ed. 401 (a statute as
to enforcing attendance of witnesses on the
summons of congress) ; Fallbrook Irrigation
Dist. V. Bradley, 164 U. S. 112, 17 S. Ct. 56,
41 L. ed. 369; Campbellsville Lumber Co. r.

Hubbert, 112 Fed. 718, 50 C. C. A. 435 (a Ken-

[V, A, 5, 6, (III), (A)]
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(b) To Assess Taxes. While statutes authorizing courts to assess taxes are

generally unconstitutional,' yet those authorizing the exercise of a certain super-

vision and also the assessment of certain taxes are often regarded as valid.''

(o) To Fix Compensation of Officers. Statutes fixing the compensation of

ofiicers are held both valid and invalid according to constitutional authority.^

(d) To Form Corporations and Repeal Charters. Statutes are void so far

as they assume to delegate to courts authority to form corporations and repeal

charters.*

(e) To Incorporate Mvm,icipaUties and Change Bounda/ries. Statutes con-

ferring on courts the power of incorporating towns and of enlarging or contract-

ing their boundaries are generally constitutional.''

tucky statute authorizing court, in certain

contingencies, to assess taxpayers, etc., was
held to be constitutional ) . The provision in

the Utah enabling act empowering the con-

stitutional convention to provide "by ordinance
for the transfer of causes in the territorial

courts to the proper state and federal courts,

respectively, was not an unconstitutional
delegation of legislative power by congress.

McCormick v. Western Union Tel. Co., 79
Fed. 449, 25 C. C. A. 35, 38 L. ed. 684. See
U. S. Bank v. Halstead, 10 Wheat. (U. S.)

51, 6 L. ed. 264.

See 10 Cent. Dig. tit. " Constitutional

Law," § 103.

Construction of telephones.— The power of

the probate court to direct, pursuant to stat-

ute, in what mode telephone lines shall be
constructed when the municipal authorities

and the company fail to agree is constitu-

tional. Zanesville v. Zanesville Tel., etc., Co.,

64 Ohio St. 67, 59 N. E. 781, 83 Am. St. Rep.
725, 32 L. R. A. 150. But in State v. Bound
Brook, (N. J. 1901) 48 Atl. 1022, the delega-

tion of power to a court to designate the route

for a telephone line if not designated by mu-
nicipal authorities was held to be void. But
see Bayonne v. Lord, 61 N. J. L. 136, 38 Atl.

752.

3. Hardenburgh v. Kidd, 10 Cal. 402 (au-

thorizing a court to assess county taxes) ;

State Auditor v. Atchison, etc., R. Co., 6 Kan.
500, 7 Am. Rep. 575 (an act giving the su-

preme court jurisdiction to hear appeals from
a board of county clerks in the appraisal of

property of railroads for taxation) ; Mun-
day V. Rahway, 43 N. J. L. 338 (an act requir-

ing the court before issuing a writ of man-
damus to compel the levy of a tax, etc. )

.

4. Illinois.— 'SMstoTi v. Clark, 112 111. 344.

Kemucky.— Hoke v. Com., 79 Ky. 567;
fennington v. Woolfolk, 79 Ky. 13.

Louisiana.— Police Jury v. Packard, 28 La.
Ann. 199.

Minnesota.— State v. Ensign, 55 Minn. 278,

56 N. W. 1006 [following State v. Hennepin
Dist. Ct., 33 Minn. 235, 22 N. W. 625].

Ohio.— State v. Gazlay, 5 Ohio 14.

West Virginia.—Wheeling Bridge, etc., Co.

V. Paull, 39 W. Va. 142, 19 S. E. 551.

See 10 Cent. Dig. tit. " Constitutional

Law," § 107.

5. Under a provision in the code the court

may fix the compensation of its own reporter.

[V, A. 5, 0, (in), (b)]

Stevens v. Truman, 127 Cal. 155, 59 Pac. 397.

So the provision that the compensation of a
reporter taking testimony before a magis-
trate shall be fixed by him and shall not ex-

ceed a certain limit is constitutional. Mc-
Allister V. Hamlin, 83 Cal. 361, 23 Pac. 357.

But see Smith v. Strother, 68 Cal. 194, 8 Pac.
852. A statute providing that the compensa-
tion of deputies of the clerk of the court of

appeals shall be fixed by that court is an at-

tempt to delegate legislative authority con-

trary to the constitution. Com. v. Addams,
95 Ky. 588, 16 Ky. L. Rep. 135, 26 S. W.
581. And see Rockwell v. Fillmore County,
47 Minn. 219, 49 N. W. 690, holding that the
district court in fixing the salary of a, county
attorney was exercising a proper function.

6. It was held in Kehler v. G. W. Jack Mfg.
Co., 55 Ga. 639, that under the constitution
the courts had no power to incorporate manu-
facturing companies. But see Franklin
Bridge Co. v. Wood, 14 Ga. 80. In Blake v.

People, 109 111. 504, it was held that the
court was invested with power to find the
facts necessary to the creation of corpora-
tions. In Heck v. McEwen, 12 Lea (Tenn.)
97, an order of court organizing a corpora-
tion was held to be valid to the extent of the
provisions of the general law. But see Mor-
ristown V. Shelton, 1 Head (Tenn.) 24; State
V. Armstrong, 3 Sneed (Tenn.) 634; Ex p.
Burns, 1 Tenn. Ch. 83. The repeal of a char-
ter was to take effect if a specified event
should thereafter take place. It was held
that the designation of two judges to deter-
mine whether the event had taken place was
not a delegation of the power to determine
whether the charter should or should not be
repealed. Lothrop v. Stedman, 13 Blatchf.
(U. S.) 134, 15 Fed. Cas. No. 8,519, 12 Alb.
L. J. 354, 15 Am. L. Reg. N. S. 346, 4 Ins.
L. J. 829, 22 Int. Rev. Ree. 33. And see,
generally, Corpobations.

7. Colorado.— People v. Fleming, 10 Colo.
553, 16 Pac. 298.

£owa.—Ford v. North Des Moines, 80 Iowa
626, 45 N. W. 103 (an act not unconstitu-
tional, as the only power conferred was the
appointment of commissioners of election) ;

Burlington v. Leebrick, 43 Iowa 252 (an act
as to the annexation of territory by petitioH
to court was held not to be a delegation of
legislative power).
Kansas.— Huling v. Topeka, 44 Kan. 577,
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(iv) To Local AvTEORiTiES— (a) In General. The constitutions of few-

states inhibit legislatures from delegating authority in local affairs to the proper
local authorities ; hence statutes delegating such authority are generally held to

be valid.' Thus the legislature may delegate to various commissioners and tri-

24 Pac. 1110 Ifallowing Callen v. Junction
City, 43 Kan. 627, 23 Pac. 652, 7 L. R. A.
7361 ; Kirkpatriek v. State, 5 Kan. 673.
Kentucky.— Morton i;. Woodford, 99 Ky.

367, 18 Ky. L. Rep. 271, 35 S. W. 1112.
Mississippi.— Luin v. Vicksburg, 72 Miss.

950, 18 So. 476.

Minnesota.— State v. Ueland, 30 Minn. 29,
14 N. W. 58.

Nebraska.— Wahoo v. Dickinson, 23 Nebr.
426, 36 N. W. 813.

New Jersey.— Glen Ridge v. Stout, 58
N. J. L. 598, 33 Atl. 858.

Tennessee.— Morristown v. Shelton, 1 Head
(Tenn.) 24.

Washington.—Reeves v. Anderson, 13 Wash.
17, 42 Pac. 625 [following Nelson v. Troy, 11

Wash. 435, 39 Pac. 974].
West Virginia.— Elder 13. Central City, 40

W. Va. 222, 21 S. E. 738; In re Union Mines,
39 W. Va. 179, 19 S. E. 398.

United States.— The legislature of Indiana
may confer upon courts the power to deter-

mine whether the conditions exist prescribed
by law for the creation, enlargement, or con-
traction of a city. Forsythe v. Hammond,
68 Fed. 774.

See 10 Cent. Dig. tit. " Constitutional
Law," § 105.

For statutes held unconstitutional as dele-

gating legislative powers see the following
cases

:

California.— People v. Nevada, 6 Cal. 143.

Illinois.— Galesburg v. Hawkinson, 75 111.

152.

Minnesota.— State v. Simons, 32 Minn. 540,
21 N. W. 750.

Missouri.— State v. Weatherby, 45 Mo. 17

;

Kayser v. Bremen, 16 Mo. 88.

New Jersey.— A justice of the supreme
court cannot be authorized by statute to de-

cide within what territory the resident voters

shall be permitted to assume municipal ex-

istence and authority. In re Ridgefield Park,
54 N. J. L. 288, 23 Atl. 674.

Washington.—Territory v. Stewart, 1 Wash.
98, 23 Pac. 405, 8 L. R. A. 106.

Wisconsin.— In re North Milwaukee, 93
Wis. 616, 67 N. W. 1033.

See 10 Cent. Dig. tit. " Constitutional

Law," § 105.

8. California.—People v. Lodi High School

Dist., 124 Cal. 694, 57 Pac. 660. But see

Board of Harbor Com'rs v. Excelsior Red-

wood Co., 88 Cal. 491, 26 Pac. 375, 22 Am.
St. Rep. 321.

Idaho.— Reynolds v. Oneida County, (Ida.

1899) 59 Pac. 730.

Illinois.— Avjas v. Ayer, 192 111. 601, 61

N. E. 851, 85 Am. St. Rep. 357, 58 L. R. A.

277.

Indiana.— State v. Haworth, 122 Ind. 462,

23 N. E. 946, 7 L. R. A. 240; Robinson v.

Schenck, 102 Ind. 307, 1 N. E. 698.

Michigan.— Oren v. Bolger, (Mich. 1901)
87 N. W. 366.

Mississippi.— The legislature may constitu-

tionally authorize municipalities by ordinance
to punish as an ofifense against the municipal-
ity an act which constitutes a crime against
the state. Ocean Springs v. Green, 77 Miss.
472, 27 So. 743.

New Jersey.— Allison v. Corker, 67 N. J. L.

596, 52 Atl. 362 [modifying 66 N. J. L. 182,

48 Atl. 1118].

New York.— The legislature may delegate

the control of the franchise of a street rail-

road to those of the locality whose interests

are affected. Gilbert El. R. Co. v. Kobbe, 70
N. Y. 361. And see New York v. Ryan, 2
E. D. Smith (N. Y.) 368. But see Matter of

Fallon, 28 Misc. (N. Y.) 748, 59 N. Y. Suppl.
849; Johnstown Cemetery Assoc, v. Parker,
28 Misc. (N. Y.) 280, 59 N. Y. Suppl. 821.

Ohio.— State v. Messenger, 63 Ohio St. 398,
9 N. E. 105. But see Lawrence v. Mitchell,

10 Ohio S. & C. PI. Dec. 265, 8 Ohio N. P. 8,

where an act authorizing the establishment
of hamlets under the supervision of township
trustees was declared unconstitutional.
Pennsylvania.— Com. v. Smith, 9 Pa. Dist.

350, 3 Dauph. Co. Rep. (Pa.) 159, 6 Lack.
Leg. N. (Pa.) 151.

Texas.— The legislature may delegate the
power to district the state for educational
purposes or may employ any agencies or per-

sons to district it. Kinney v. Zimpleman,
36 Tex. 554.

Washington.— A statute authorizing city

councils to sit as boards of equalization and
pass upon the validity of reassessments for

local improvements does not confer judicial

powers. Heath v. McCrea, 20 Wash. 342, 55
Pac. 432; Bellingham Bay Imp. Co. v. New
Whatcom, 20 Wash. 53, 54 Pac. 774.

Wisconsin.— State v. Nohl, 113 Wis. 15, 20,

88 N. W. 1004; Wentworth v. Racine County,
99 Wis. 26, 74 N. W. 551.

See 10 Cent. Dig. tit. " Constitutional

Law," § 108.

But statutes have been held to be unconsti-

tutional in Owen v. Baer, 154 Mo. 434, 55
S. W. 644 (an act providing that cities of a
certain class may issue special tax bills in

payment of district sewers, etc.) ; Dexheimer
V. Orange, 60 N. J. L. Ill, 36 Atl. 706 (an
act as to certain cities, permitting the con-

solidation of offices and relating to the elec-

tion and duties of officers, etc.) ; Agua Pura
Co. V. Las Vegas, 10 N. M. 6, 60 Pac. 208
(an act vesting cities and towns with power
to regulate by ordinance the prices charged
by individuals or corporations for gas, water,
etc., furnished such cities or towns).

[V. A. 5, e, (IV), (a)]
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bunals antliority to pass rules and ordinances relative to streets, levees, etc.*

And statutes relative to drains and sewers are not void because the determination
of certain questions is left to municipal authorities.*" On the other hand the
legislature can delegate its power to levy and collect taxes only when authorized
so to do by the constitution."

_
The legislature has the power in its discre-

tion to provide that the powers of local gov-
ernment in townships be exercised by dis-

tricts, and to leave to the township commit-
tee the fixing of the number and boundaries
of such district. Allison v. Corker, 67
N. J. L. 596, 52 Atl. 362 [modifying 66
N. J. L. 182, 48 Atl. 1118].
The recognition of the local law by the

bankruptcy act of Julv 1, 1898 (30 U. S. Stat,
at L. 544, c. 541 ) , in the matter of exemp-
tions, dower, priority of payments, and the
like, does not render the act void as an at-

tempt by congress unlawfully to delegate its

legislative power. Hanover Nat. Bank v.

Moyses, 186 U. S. 181, 22 S. Ct. 857, 46 L. ed.

1113.

An act relating to the operation of steam-
engines and boilers, and providing that any
person who desires to act as a steam engineer
shall apply to any district examiner for a
license to act, is unconstitutional, in that it

makes the examiner the conclusive judge as
to whether the applicant is trustworthy and
competent, in violation of Ohio Const, art. 2,

§ 1, vesting all legislative power in the gen-
eral assembly. Harmon v. State, 66 Ohio St.

249, 64 N. E. 117, 58 L. R. A. 618.

9. Louisiana.— Hunsicker i>. Briscoe, 12
La. Ann. 169.

Maryland.— O'Brian v. Baltimore County
Com'rs, 51 Md. 15.

Massachusetts.— Salem Turnpike, etc.,

Corp. V. Essex County, 100 Mass. 282.

Michigan.— People v. Ingham County, 20
Mich. 95.

New Jersey.— State r. Hudson County, 52
N. J. L. 398, 20 Atl. 255 [affirming 51 N. J. L.

454, 18 Atl. 117]; State v. Hudson County
Inferior Ct. C. PI., 42 N. J. L. 608.

See 10 Cent. Dig. tit. " Constitutional
Law," § 114.

In view of N. Y. Const, art. 7, §§ 13, 14,

declaring that every law imposing a tax
shall state it, the legislature cannot devolve
upon commissioners for laying out a street

the power to state the tax to be imposed for

paying for the improvement. Hanlon v.

Westchester County, 57 Barb. (N. Y.) 383.

Under the constitution of Kansas the state

cannot delegate to road commissioners the
power to tax all property of the county for

the construction of a highway. Parks t;. Wy-
andotte County, 61 Fed. 436.

10. The legislature may authorize corpo-

rate authorities of cities and villages to act

as drainage commissioners; and the act is

not void because it leaves it to the city or

village authorities to determine what part of

the corporate territory may need draining.

Hyde Park v. Spencer, 118 111. 446, 8 N. E.

846. An act assessing the entire expense of

[V, A, 5, e, (IV), (a)]

the construction of a sewer upon three towns
in proportion to the benefits received was
held to be valid. State v. Reed, 43 N. J. L.

186. And see State v. Stewart, 74 Wis. 620,

43 N. W. 947, 6 L. R. A. 394, for an act not
invalid in delegating to the commission the
power of creating and defining districts foi

drainage purposes.
11. Alabama.— Schultes v. Eberly, 82 Ala.

242, 2 So. 345, delegation of the power of
taxation to a school district. Compare Bald-
win V. Montgomery, 53 Ala. 437.

California.— People v. Parks, 58 Cal. 624;
Doane v. Weil, 58 Cal. 334. But see Hellman
V. Shoulters, 114 Cal. 136, 44 Pac. 915, 45
Pac. 1057, where the delegation to city coun-
cils of power to determine between certain

alternative methods for the payment of as-

sessments for municipal improvements was
held to be valid under the constitution. In
Kelsey v. Nevada, 18 Cal. 629, an act was
held constitutional as a mere amendment to

a city charter.

Illinois.— Not in the power of the legisla-

ture under Const. (1848), art. 9, § 5, author-
izing taxation by designated municipalities,

to confer upon private persons or corpora- 1

tions the authority to levy and collect taxes

or special assessments on real estate. Level-

ing Wabash River v. Houston, 71 111. 318;
Hessler v. Drainage Com'rs, 53 111. 105; Har-
vard V. St. Clair, etc.. Drainage Co., 51 111.

130; People v. Chicago, 51 111. 17, 2 Am. Rep.
278.

Maine.— Farnsworth Co. v. Lisbon, 62 Me.
451 ; Brewer Brick Co. v. Brewer, 62 Me. 62,

16 Am. Rep. 395.

Tennessee.—^Keesee v. Civil Dist. Bd. Edu-
cation, 6 Coldw. (Tenn.) 127; Hope v. Dead-
erick, 8 Humphr. (Tenn.) 1, 47 Am. Dec. 597.

The delegation of power to levy a school tax
conferred on a school-board was held uncon-
stitutional in Waterhouse t: Cleveland Public

Schools, 9 Baxt. (Tenn.) 398. See also Marr
V. Enloe, 1 Yerg. (Tenn.) 452.

Texas.— Willis v. Owen, 43 Tex. 41.

Gee 10 Cent. Dig. tit. " Constitutional

Law," §111.
For constitutional provisions of this char-

acter see the following cases:

Delaware.— Steward i'. Jefferson, 3 Harr.
(Del.) 335.

Georgia.— Powers t;. Dougherty County, 23
Ga. 65.

Indiana.— Rose r. Bath, 10 Ind. 18.

Kentucky.— Justices Clarke County Ct. v.

Paris, etc.. Turnpike Co., 11 B. Mon. (Ky.)

143.

Louisiana.— Bracey v. Ray, 26 La. Ann.
710.

Missouri.— The legislature may authorize

municipal corporations to make subscriptions
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(b) Cities and MimiovpaliUes. Generally legislatures may delegate to cities

and municipalities legislative authority incident to municipal government.'^
(c) County Boards and Officers. Under state constitutions the delegation

•of authority to county boards and officers has frequently been declared valid.'*

for public improvements, levy taxes, and is-

sue bonds. State v. Linn County Ct., 44 Mo.
604.

Ohio.— Bonebrake v. Wall, 11 Ohio Dec.
(Reprint) 38, 24 Cine. L. Bui. 175.
Pennsylvania.— Butler's Appeal, 73 Pa. St.

448.

See 10 Cent. Dig. tit. "Constitutional
Law," I 111.

13. California.— Kelsey v. Nevada, 18 Cal.
C29.

Connecticut.— State v. Carpenter, 60 Conn.
97, 22 Atl. 497 (an ordinance enacted in pur-
suance to a statute, authorizing a city to
suppress gambling, etc.) ; State v. Tryon, 39
Conn. 183; English v. New Haven, etc., Co.,
32 Conn. 240.

Iowa.— Des Moines v. Hillis, 55 Iowa 643,
8 N. W. 638.

Kansas.— Emporia v. Smith, 42 Kan. 433,
22 Pac. 616 (power conferred on certain
cities to extend their boundaries, etc., is not
exclusive, but can be conferred on other local
agencies) ; State t;. Hunter, 38 Kan. 578, 17
Pac. 177 (metropolitan police act of 1887 Is

not invalid because providing that the execu-
tive council shall appoint a board of police
commissioners )

.

Louisiana.— New Orleans v. Morgan, 7
Mart. N. S. (La.) 1, 18 Am. Dec. 232.

Minnesota.— State v. Lee, 29 Minn. 445, 13
>r. W. 913.

Missouri.— State v. Francis, 95 Mo. 44, 49,

« S. W. 1 ; Kelly v. Meeks, 87 Mo. 396.

Nebraska.— Chicago, etc., R. Co. i;. State,

47 Nebr. 549, 66 N. W. 624, 53 Am. St. Rep.
657, 41 L. R. A. 481, delegation of police

power.
New Jersey.— Glen Ridge v. Stout, 58

N. J. L. 598, 33 Atl. 858.

New York.— Corning v. Greene, 23 Barb.
(N. Y.) 33.

North Carolina.— Manly v. Raleigh, 57
JSr. C. 370.

Washington.—An act authorizing certain

cities to make local laws subject to general

laws of the state is valid. Reeves v. Ander-
son, 13 Wash. 17, 42 'Pac. 625 [following

Nelson v. Troy, 11 Wash. 435, 39 Pac. 974].

Wisconsin.— Farnum v. Johnson, 62 Wis.

620, 22 N. W. 751.

See 10 Cent. Dig. tit. "Constitutional

Law," § 109.

For statutes held unconstitutional see the

following cases:

Illinois.— Covington v. East St. Louis, 78
111. 548.

Michigan.— People v. Riordan, 73 Mich.

608, 41 N. W. 482.

Mississippi.— Lum v. Vicksburg, 72 Miss.

950, 18 So. 476.

New Hampshire.— Gould v. Raymond, 59

JN. H. 260; Bowles v. Landafif, 59 N. H. 164.

Pennsylvania.— An act authorizing coun-
cils of certain ciiies to create new depart-
ments in city governments and define their
powers. Pittsburgh's Petition, 138 Pa. St.

401, 21 Atl. 767, 759, 761. An act to have
or not to have vitality on the authority of the
corporate body subsidiary to that of the
legislature. Gill v. Scowden, 14 Phila. (Pa.)

626, 36 Leg. Int. (Pa.) 487. See also Moers
V. Reading, 21 Pa. St. 188; Sharpless v.

Philadelphia, 21 Pa. St. 147, 59 Am. Dec.
759; Philadelphia v. Lombard, etc., St. Pass.
R. Co., 4 Brewst. (Pa.) 14.

Tennessee.— Delegating the power to grant
the right to use the streets of a city for rail-

roads. Memphis City R. Co. v. Memphis, 4
Coldw. (Tenn.) 406. Compare People's Pass.
R. Co. V. Memphis City R. Co., 10 Wall.
(U. S.) 38, 19 L. ed. 844, where it was held
to be doubtful whether the legislature of
Tennessee might delegate to a city power to

grant a street railway franchise for a certain

term of years.

Washington.— Delegating the power to
create police courts. In re Cloherty, 2 Wash.
137, 27 Pac. 1064.

Under Tex. Const, art. i, § 28, providing
that no power of suspending laws in the state

shall be exercised except by the legislature,

the legislature cannot delegate its authority
in a municipal charter to set aside, vacate,

suspend, or repeal the general laws of the
state ; and Dallas City Charter (Tex. Sp. Laws
(1899), p. 115), § 106, authorizing the city

to regulate the opening and closing of saloons

on Sunday, and section 199, prescribing that
the charter shall supersede the general laws
in case of a conflict, and a city ordinance in

conflict with the state law, are void. Ar-
royo V. State, (Tex. Crim. 1902) 69 S. W.
503.

13. Alabama.— Dunn v. Wilcox County
Revenue Ct., 85 Ala. 144, 4 So. 661; Stan-
fill t. Dallas County Revenue Ct., 80 Ala.
287.

California.— People v. Lodi High School
Dist., 124 Cal. 694, 67 Pac. 660 (an act as

to the organization of high schools) ; Kum-
ler V. San Bernardino County, 103 Cal. 393,

37 Pac. 383 (an act authorizing supervisors

of a county to designate by order the class

to which the county has been reduced) ;

Board of Law Library v. Trustees Orange
County, 99 Cal. 571, 34 Pac. 244 (power con-

ferred on boards of supervisors as to law
libraries )

.

Colorado.— Pueblo County v. Smith, 22

Colo. 534, 45 Pac. 357, 33 L. R. A. 465.

Indiana.— Jasper County v. Spitler, 13 Ind.

235.

Kansas.— Noflfzigger v. McAllister, 12 Kan.
315.

[V. A, 5, e, (IV), (C)]
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On the other hand in many cases such delegation of authority has been declared
to be invalid." •

(d) Park Commissioners. Administrative duties may be conferred upon
park commissioners.^^

f. Conditional and Contingent Legislation— (i) In Oenbbal. A provision,

that a statute shall take efifect upon a subsequent event is constitutional."

(ii) Local Option and Submission to Popular Will— (a) In General.
According to some constitutions the question whether or not a law enacted shall

be operative may be made to depend upon the popular will." According to-

Louisiana.— State v. Harper, 42 La. Ann.
312, 7 So. 446, power given police juries to
regulate the sale of alcoholic liquors. But
see State v. Baum, 33 La. Ann. 981.

Michigan.— Feek v. Bloomingdale Tp. Bd.,

82 Mich. 393, 47 N. W. 37, 10 L. R. A. 69.

Montana.— Thomas v. Smith, 1 Mont. 21.

New York.— In re Church, 92 N. Y. 1.

Texas.— Johnson v. Martin, 75 Tex. 33, 12

S. W. 321 ; Staples v. Llano Co., 9 Tex. Civ.

App. 201, 28 S. W. 569.
Virginia.— Ex p. Bassitt, 90 Va. 679, 19

8. £. 453, election of additional justices.

Washington.— Nelson v. Troy, 11 Wash,
435, 39 Pac. 974.

West Virginia.— Haigh v. Bell, 41 W. Va.
19, 23 S. E. 666, 31 L. R. A. 131.

Wisconsin.— Ryan v. Outagamie County,

80 Wis. 336, 50 N. W. 340.

United Stales.— Forsyth v. Hammond, 7

1

Fed. 443, 18 C. C. A. 175.

See 10 Cent. Dig. tit. " Constitutional

Law," § 110.

14. California.— People v. Johnson, 95
Cal. 471, 31 Pac. 611; Burr v. Johnson, (Cal.

1892) 29 Pac. 1100; Dougherty v. Austin, 94
Oal. 601, 28 Pac. 834, 29 Pac. 1092, 16

L. R. A. 161 [follotoing State v. Field, 17 Mo.
629, 59 Am. Dec. 275].
Kansas.— Wyandotte County v. Abbott, 52

Kan. 148, 34 Pac. 416.
Kentucky.—^Auditor v. Holland, 14 Bush

(Ky.) 147.

New York.— Healey v. Dudley, 5 Lans.
(N. Y.) 115 (an act authorizing boards of

county supervisors to fix the salaries of

county judges) ; In re Fallon, 28 Misc. (N. Y.)

748, 59 N. Y. Suppl. 849 (an act providing
that officials wrongfully removed from office

should be allowed expenses, to be determined

by reference) ; Johnstown Cemetery Assoc, v.

Parker, 28 Misc. (N. Y.) 280, 59 N. Y. Suppl.
821 (an act as to cemetery associations).

North Dakota.—Doherty v. Ransom County,
5 N. D. 1, 63 N. W. 148.

Wisconsin.— Slinger v. Henneman, 38 Wis.
504.

See 10 Cent. Dig. tit. "Constitutional
Law," § 110.

15. Turner v. Detroit, 104 Mich. 326, 62

N. W. 405; Kansas City v. Ward, 134 Mo.
172, 35 S. W. 600.

The act of March i, 1893 (3 N. J. Gen. Stat.

p. 2951), entitled "An act concerning public

roads and parks and creating boards for the

control and management of the same," as

[V, A, 5, e, (IV), (c)]

amended by Act March 17, 1896, authorizing-
the township committee to divide the town-
ship into road districts, and Act of May 25,.

1894, as amended by Act of March 25, 1896,.

authorizing the division of townships into
street lighting districts, are constitutional, as.

a proper grant of power to the township to-

establish and create such districts. Allison
V. Corker, 67 N. J. L. 596, 52 Atl. 362 [modi-
fying (N. J. 1901) 48 Atl. 1118].
Kansas city charter, i88g, creating a park

board to devise a system of parks, and im-
posing a limitation on the coimcil, in that it

cannot act without a prior recommendation
of the board, but conferring no power on the-

board to legislate, is not repugnant to Mo.
Const, art. 9, §§ 16, 17, as creating a third
house of legislature in such board, and dele-

gating legislative powers belonging to the-

council. Kansas City v. Mastin, 169 Mo. 80,

68 S. W. 1037.

16. The event must be one which shall

produce such a change that .the law-makers,,
in their judgment, can declare it wise and
expedient that the law shall take effect upon
the occurrence of the event. Eao p. Wall, 48
Cal. 279, 17 Am. Rep. 425 ; People v. Burr, 13

Cal. 343. A statute changing from one to-

another town the holding of terms of court
for the county is not unconstitutional in that,

it makes the change depend on the perform-
ance of certain acts by the citizens of the

latter town, as to providing accommodations,
etc. Walton v. Greenwood, 60 Me. 356.

Act of Feb. 6, 1889, provides that where
any process or work is carried on in any fac-
tory in which dust or injurious gases are

generated or produced, which are liable to bfr

inhaled by persons employed therein, and it

appears to the commissioner that such in-

halation could be prevented by the use of

some mechanical contrivance, he shall order
the same to be provided and used, and mak-
ing it a misdemeanor to violate the provisions,

of the act, is unconstitutional, as making th&
judgment of the commissioner conclusive, and
authorizing him, not to enforce the law of the
legislature, but to make a law himself.

Schaezlein v. Cabaniss, 135 Cal. 466, 67 Pac.
755, 87 Am. St. Rep. 122, 56 L. R. A. 733.

17. Galifomia.—'Robinson v. Bidwell, 22;

Cal. 379; Hobart v. Butte County Sup'rs, 17
Cal. 23.

Illinois.— People «. Simon, 176 111. 165, 52
N. E. 910, 68 Am. St. Rep. 175, 44 L. R. A.
801 [iipholding the constitutionality of the-
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other constitntions, however, the submission of such question to local option or

the popular will is notpermissible.'*

(b) Adoption of Fence or Stock law. The legislature may authorize the

electors of a district to vote upon the question of the regulation of live stock."

Torrens Law of 1897, and following People
V. Hoffman, 116 111. 587, 5 N. E. 596, 56 Am.
St. Rep. 793] ; Andrews v. People, 84 111. 28
(holding that the legislature might regulate
the powers of park commissioners without
submitting supplemental act to popular
vote) ; Guild v. Chicago, 82 111. 472 (special

assessment for public improvement) ; Erlin-

ger V. Boneau, 51 111. 94; People v. Salomon,
51 111. 37.

Iowa.—'Lytic v. May, 49 Iowa 224; Mor-
ford V. Unger, 8 Iowa 82.

Kentucky.—^Clarke v. Rogers, 81 Ky. 43,
acceptance or rejection of city charter.

Louisiana.— New Orleans v. De St. Romes,
9 La. Ann. 573; New Orleans I7. Graihle, 9
La. Ann. 561.

Maryland.— Hamilton v. Carroll, 82 Md.
326, 33 Atl. 648, location of county-seat.

Massachusetts.— Opinion of Justices, 160
Mass. 586, 590, 36 N. E. 488, 23 L. R. A.
113.

Michigan.— People v. Collins, 3 Mich. 343.

Minnesota.— State v. Hennepin Dist. Ct.,

33 Minn. 252, 235, 22 N. W. 632, 625.

Mississippi.— Alcorn v. Hamer, 38 Miss.

652.

Missouri.— State v. Pond, 93 Mo. 606, 6

S. W. 469 (local option act) ; Lammert v.

Lidwell, 62 Mo. 188, 21 Am. Rep. 411; State

V. Wilcox, 45 Mo. 458.

New Hampshire.— State v. Noyes, 30 N. H.
279.

New Jersey.— Noonan v. Hudson County,
52 N. J. L. 398, 20 Atl. 255, submission to

freeholders of question whether public road
shall be laid out, etc. See Noonan v. Hud-
son County, 51 N. J. L. 454, 18 Atl. 117;
Warner v. Hoagland, 51 N. J. L. 62, 16 Atl.

166; Morgan v. Monmouth Plank Road Co.,

26 N. J. L. 99.

New York.— Clarke v. Rochester, 28 N. Y.

605; Rome Bank v. Rome, 18 N. Y. 38; John-
son 1?. Rich, 10 N. Y. Leg. Obs. 33.

North Carolina.— Black v. Buncombe
County, 129 N. C. 121, 39 S. E. 818.

Ohio.— State v. Garvcr, 23 Ohio Cir. Ct.

140; Dexter v. Raine, 10 Ohio Dec. (Re-

print) 25, 18 Cine. L. Bui. 61.

Pennsylvania.— Locke's Appeal, 72 Pa. St.

491, 13 Am. Rep. 716 (licenses to sell intoxi-

cating liquor) ; Smith v. McCarthy, 56 Pa.

St. 359 (consolidation of city and surround-

ing territory)

.

Rhode Island.— State v. Copeland, 3 R. I.

33.

Tennessee.— Louisville, etc., R. Co. v. Da-
vidson County Ct., 1 Sneed (Tenn.) 637, 62

Am. Dee. 424.

Vermont.— State v. Parker, 26 Vt. 357.

West Virginia.— Rutter v. Sullivan, 25
W. Va. 427.

Wisconsin.— Smith v. Janesville, 26 Wis.
291; State v. O'Neill, 24 Wis. 149.

See 10 Cent. Dig. tit. " Constitutional

Law," § 116.

This subject is treated by Dr. Oberholtzer

in the " Referendum in America," published

in 1903.

18. California.— E!0 p. Wall, 48 Cal. 279,

17 Am. Rep. 425; Houghton v. Austin, 47
Cal. 646.

Delaware.— Rice v. Foster, 4 Harr. (Del.)

479.

Indiana.— Meshmeier v. State, 11 Ind.
484; Maize i: State, 4 Ind. 342.

Iowa.—• Weir v. Cram, 37 Iowa 649 ; State
V. Weir, 33 Iowa 134, 11 Am. Rep. 115; State
V. Beneke, 9 Iowa 203; Geebrick v. State, 5
Iowa 491; Santo v. State, 2 Iowa 165, 63 Am.
Dec. 487.

Maryland.— Bradshaw v. Lankford, 73 Md.
428, 21 Atl. 66, 25 Am. St. Rep. 602, 11

L. R. A. 582.

Massachusetts.— Opinion of Justices, 160
Mass. 586, 36 N. E. 488, 23 L. R. A. 113.

Michigan.— An act providing for amend-
ments to the charter of a city by vote of the
electors is void as an unauthorized delegation
of legislative power. Elliott v. Detroit, 121
Mich. 611, 84 N. W. 820.

Missouri.—'Owen v. Baer, (Mo. 1900) 55
S. W. 644, sewers and drains in cities.

New Hampshire.— State v. Hayes, 61 N. H.
264.

New York.— Barto v. Himrod, 8 N. Y. 483,
59 Am. Dec. 506; Corning v. Greene, 23
Barb. (N. Y.) 33; Thorne v. Cramer, 15
Barb. (N. Y.) 112.

Ohio.— Weaver v. Cherry, 8 Ohio St. 564;
Cincinnati, etc., R. Co. v. Clinton County, i

Ohio St. 77.

Texas.— State v. Swisher, 17 Tex. 441.

J7<a?i.— Winters v. Hughes, 3 Utah 443,
24 Pac. 759.

See 10 Cent. Dig. tit. " Constitutional
Law," § 116.

Salary law.— An act of the general assem-
bly not coming within the exceptions in the
constitution, passed to take effect and be in

force when a majority of the voters at an
election shall declare in favor of a salary law,
and to be void if the majority of the electors

do not so declare, is unconstitutional and
void, as delegating the legislative power of

the state, which, under Ohio Const, art. 2, § 1,

is vested in the general assembly. State v.

Garver, 66 Ohio St. 555, 64 N. E. 573 [re-

versing 23 Ohio Cir. Ct. 140].
19. Such a law was held unconstitutional

in Lammert v. Lidwell, 62 Mo. 188, 21 Am.
Rep. 411, but constitutional in Cain v. Davie
County, 86 N. C. 8; Armstrong v. Traylor,
87 Tex. 598, 30 S. W. 40.

[V, A, 5, f, (n). (b)]
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(c) Creation and Division of Counties. The question of the creation or

division of a county may be submitted to the voters.^

(d) Creation of Municipalities, Atnendinent of ChojHers, and Chamging
boundaries. The acceptance of a charter or the adoption of an amendment
thereto may be submitted to the voters of a district.^'

(e) Establishment and Change of County-Seats. Legislatures may refer to

the voters of a county questions as to the location^ and removal^ of county-seats.

(f) Establishment and Control of Schools. The legislature may provide tliat

a law as to the establishment and control of schools shall not take effect unless

adopted by a vote of the people of the district and that tliey may vote on the

question of taxes.^

20. People v. McFadden, 81 Cal. 489, 22
Pac. 851, 15 Am. St. Rep. 66; People v.

Nally, 49 Cal. 478; Erlinger r. Boneau, 51
111. 94; People i;. Salomon, 51 111. 37; People
V. Reynolds, 10 111. 1; State v. Elwood, 11

Wis. 17.

The Alabama act of Maich 5, igoi, entitled

"An act to change the boundary line between
B. and C. counties," is not rendered invalid

as a, delegation of legislative powers by rea-

son of the provision that the change of bounda-
ries should not be operative until approved
by a two-thirds vote of the electors in the
aflfected district at an election to be held at

a time fixed in the act. Jackson v. State,

131 Ala. 21, 31 So. 380.

21. California.— In re Madera Irr. Dist.,

92 Cal. 296, 28 Pac. 272, 675, 27 Am. St.

Rep. 106, 14 L. R. A. 755, 28 Pac. 284.

Georgia.— Brunswick v. Finney, 54 Ga.
317.

Iowa.— Morford v. Unger, 8 Iowa 82.

Kentucky.— Clarke v. Rogers, 81 Ky. 43.

Massachusetts.— An act imiting the cities

of Boston and Charlestown provided that for

certain purposes it should take effect on its

passage, and that it should not take full

effect until after a certain election in which
the Inhabitants of the town of Charlestown
should take part in the election of officers in

the city government of Boston. Stone v.

Charlestown, 114 Mass. 214.

Missouri.— A general law leaving to a ma-
jo "ty vote of each county whether it will

organize townships thereunder does not dele-

gate legislative authority. In re Opinion of

Justices, 55 Mo. 295.

Montana.— People v. Butte, 4 Mont. 174,

1 Pac. 414, 47 Am. Rep. 346.

A^eto Jersey.— Paterson v. Useful Manufac-
tures Soc, 24 N. J. L. 385.

'New York.— Chenango Bank v. Brown, 26
N. Y. 467; Blauvelt v. Nyack, 9 Hun(N. Y.)

153. But see People v. Stout, 23 Barb.

(N. Y.) 349, 4 Abb. Pr. (N. Y.) 22, 13 How.
Pr. (N. Y.) 314.

North Carolina.— Manly v. Raleigh, 57
N. C. 370.

Pennsylvania.— Smith v. McCarthy, 56 Pa.

St. 359; Com. v. Judges Quarter Sess., 8

Pa. St. 391.

See 10 Cent. Dig. tit. "Constitutional

J.,aw," § 120.

22. Alabama.— Ex p. Hill, 40 Ala. 121.

[V, A, 5. f, (II), (C^]

Arizona.— Territory v. Mohave County,
(Ariz. 1887) 12 Pac. 730.

California.— Upham v. Sutter County, 8

Cal. 378. But see Dickey v. Hurlburt, 5 Cal.

343.

Florida.— Lake County v. State, 24 Fla.

263, 4 So. 795.

Mississippi.— Barnes v. Pike County, 51
Miss. 305.

Pennsylvania.— Com. v. Painter, 10 Pa. St.

214.

Texas.— Walker f. Tarrant County, 20
Tex. 16.

23. Clarke v. Jack, 60 Ala. 271; Edwards
V. Police Jury, 39 La. Ann. 855, 2 So. 804;
Hamilton v. Carroll, 82 Md. 326, 33 Atl.

648; Peck v. Weddell, 17 Ohio St. 271.
Election of court-house.—The act of March

11, 1901, authorizing a certain county to
erect a court-house, requires that it be rati-

fied by the people of the county. It was
held that such ratification is merely a condi-
tion precedent, and that the act is not invalid
as a delegation of legislative authority. Black
V. Buncombe County, 129 N. C. 121, 39 S. E.
818.

24. Kentucky.— Marshall r. Donovan, 10
Bush (Ky.) 681.

Massachusetts.— A statute providing that,

if three or more towns require, county com-
missioners shall establish truant schools is

constitutional. " It is not unconstitutional aa
a delegation of legislative power. It is com-
plete in itself. It is as if the Legislature
had said, ' The county commissioners shall

establish and maintain a county truant
school in every county where there is a pub-
lie exigency for one; and the requirement
of three or more towns in a county shall be
conclusive proof of the existence of such an
exigency.' This method of determining
whether the law shall be set in motion in a
given case is merely a detail of administra-
tion for which the Legislature may provide
in this way, without delegating the power to
make laws. Opinion of Justices, 138 Mass.
601; Stone v. Charlestown, 114 Mass. 214."

Lynn v. Essex County, 148 Mass. 148, 151,
19 N. E. 171.

Minnesota.— State f. Cooley, 65 Minn.
406. 68 N. W. 66.

Missouri.— State v. Wilcox, 45 Mo. 458.

New York.— Various old decisions are
Thorn v. Cramer, 15 Barb. (N. Y.) 112;
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(g) Issue of Bonds hj Mmiicipalities and Sithsoription to Corporate Stock.
Enabling acts, authorizing the issue and donation of bonds or the subscription to

corporate stock by counties, cities, etc., approved by a popular vote, are

•constitntional.**

B. Judicial Powers and Functions— l. In General. It is the duty of the
judiciary to construe the constitution and laws, and determine the rights of
parties conformably thereto.^

Johnson v. Rich, 9 Barb. (N. Y.) 680 [over-
ruled in Barto t>. Himrod, 8 N. Y. 483, 59
Am. Dec. 506] ; Bradley v. Baxter, 8 How.
Pr. (N. Y.) 18; Holly v. Bengen, 3 Code
Eep. (N. Y.) 193.

Texas.— An act authorizing municipalities
"to control their public schools by the vote
-of electors is not a delegation of legislative
functions. Werner v. Galveston, 72 Tex. 22,
7 S. W. 726, 12 S. W. 159.

Virginia.— An act to establish a school,
providing that it should not take effect un-
less adopted by a vote of the people of the
•district, and delegating the power of levy-
ing taxes to defray expenses to a board of
^commissioners. Bull v. Read, 13 Gratt. (Va.)
78.

25. California.— Hobart v. Butte County,
17 Cal. 23 (a county authorized to engage in
"the construction of a railroad with the as-
sent of majority of voters) ; People v. Burr,
13 Cal. 343.

Indiana.— Lafayette, etc., K. Co. v. Geiger,
54 Ind. 185.

Iowa.— Dubuque County v. Dubuque, etc.,

H. Co., 4 Greene (Iowa) 1.

Kentucky.— Slack v. Maysville, etc., R. Co.,

13 B. Mon. (Ky.) 1.

J?etc York.— Clarke v. Rochester, 28 N. Y.
605 {affirming 24 Barb. (N. Y.) 446, 5 Abb.
Pr. (N. Y.) 107]; Starin v. Genoa, 23 N. Y.
439.

Ohio.— Lioomis v. Spencer, 1 Ohio St. 153;
Cincinnati, etc., R. Co. v. Clinton County, 1

Ohio St. 77.

Pennsylvania.— Moers v. Reading, 21 Pa.
St. 188.

Texas.— San Antonio v. Jones, 28 Tex. 19.

United States.—• Queensbury v. Culver, 19

Wall. (U. S.) 83, 22 L. ed. 100; Olcott v.

Fond du Lac County, 16 Wall. (U. S.) 678,

^1 L. ed. 382; Chicago, etc., R. Co. v. Otoe
County, 16 Wall. (U. S.) 667, 21 L. ed. 375.

See 10 Cent. Dig. tit. " Constitutional

Xaw," I 121.

26. Arkansas.— Ex p. Allis, 12 Ark. 101.

California.— The judiciary determines by
•construing the constitution the functions of

each branch, and its own function is to annul

their unlawful acts when properly before it.

Nougues V. Douglass, 7 Cal. 65.

Colorado.— Greenwood Cemetery Land Co.

i\ Routt, 17 Colo. 156, 28 Pac. 1125, 31 Am.
St. Rep. 284, 15 L. R. A. 369.

Indiana.— Flournoy v. JeflFersonville, 17

Ind. 169, 79 Am. Dec. 468.

Kansas.— State Auditor v. Atchison, etc.,

B. Co., 6 Kan. 500, 7 Am. Rep. 575.

LouisiarM.— Judges must exercise powers
strictly judicial and therefore cannot perform
the duties of a commissioner. State v. Hous-
ton, 40 La. Ann. 393, 4 So. 50, 8 Am. St. Rep.
532. Courts cannot give vitality to laws
which have become by paramount authority
void. Austin v. Sandel, 19 La. Ann. 309;
First Municipality v. Pease, 2 La. Ann. 538,
treating of the separation of the three

branches. The judiciary decides on the
rights of parties in controversies which have
assumed a judicial form. Nicholson v.

Thompson, 5 Rob. (La.) 367.

Maryland.— Beasley «;. Ridout, 94 Md. 641,
52 Atl. 61.

Nebraska.— The determination of judicial

questions is given by the constitution to the
courts. State v. Savage, (Nebr. 1902) 90
N. W. 898.

New Hampshire.— Edes v. Boardman, 58
N. H. 580 (holding that the power of ap-
praising property for purposes of taxation is

a judicial one) ; Merrill v. Sherburne, 1

N. H. 199, 8 Am. Dec. 52.

New Jersey.—The judicial department has
the right to consider whether the legislature

and its agencies have observed constitutional
injunctions in attempting to amend the con-
stitution, and to annul their acts in case they
have not done so. Bott v. State Secretary,
63 N. J. L. 289, 43 Atl. 744, 881, 45 L. R. A.
25L
New York.— People v. Nussbaum, 55 N. Y.

App. Div. 245, 67 N. Y. Suppl. 492 [reversing
32 Misc. (N. Y.) 1, 66 N. Y. Suppl. 129],
upholding an act empowering a justice to
grant an application for an order requiring
persons to appear and submit to an examina-
tion. So in In re Leich, 31 Misc. (N. Y.)
671, 65 N. Y. Suppl. 3. The question of a
municipal board while exercising powers
conferred by law, encroaching on private
rights, is a judicial one. Ellison v. Allen,

30 N. Y. Suppl. 441, 62 N. Y. St. 274. Judi-
cial power, within the constitution of the
United States, may be defined to be that
power by which judicial tribunals construe
the constitution, laws, and treaties, and de-

termine the rights of parties conformably
thereto. Gilbert v. Priest, 14 Abb. Pr. N. S.

(N. Y.) 165.

Tennessee.— McCuUy v. State, 102 Tenn.
509, 53 S. W. 134, 46 L. R. A. 567.

Virginia.—-Woodall v. Lynchburg, 100 Va.
318, 4 Va. Supreme Ct. 166, 40 S. E. 915.

Wisconsin.— The question whether a stat-

ute was designed to further some govern-
mental function or private gain is a judicfal

[V. B. 1]
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2. Statutes Conferring on Courts or Judges Non-Judicial or Ministerial and

Administrative Powers. Generally the legislature cannot confer on the judiciar/

powers not judicial ; ^ but it has been held that a construction of the United
States constitution forbidding the union of executive and judicial functions so
strict as to deny to the legislature the power to clothe judicial tribunals witk
minor executive functions would embarrass the workings of the state system.^

one. Priewe v. Wisconsin State Land, etc.,

Co., 103 Wis. 537, 79 N. W. 780, 74 Am. St.

Rep. 904.

United States.— The judiciary can only
control the other departments when they at-

tempt to exercise a function unconstitution-
ally. Avery v. Fox, 1 Abb. (U. S.) 246, 2

Fed. Cas. No. 674. Under a statute provid-

ing that the laws of the United States shall

be in force in a territory so far as applicable,
it is for the court, when the question arises,

to determine what laws are applicable.

Lownsdale v. Portland, Deady (U. S. ) 1, 15

Fed. Cas. No. 8,578, 1 Oreg. 381.

See 10 Cent. Dig. tit. "Constitutional
Law," § 123.

37. California.—A statute conferring other
than judicial functions is void. Phelan v.

San Francisco, 20 Cal. 39, 6 Cal. 531; Bur-
goyne v. San Francisco, 5 Cal. 9.

Indiana.— The legislature cannot confer on
the courts powers vested in the governor.

Butler V. State, 97 Ind. 373.

Maryland.— A judge cannot be compelled
to perform duties of a non-judicial nature
imposed upon him by statute after his ap-

pointment. State V. Chase, 5 Harr. & J. (Md.)

297.
Michigan.— Such administrative duties

cannot be imposed upon the courts as the
appointment of surveyors to examine prem-
ises for the purpose of enabling the court
to relevy a. void drain tax. Houseman v.

Kent Cir. Judge, 58 Mich. 364, 25 N. W.
369.

Minnesota.— The legislature cannot assign

to the judiciary duties other than judicial

in relation to a judge of probate committing
inebriates. Foreman v. Hennepin County, 64
Minn. 371, 67 N. W. 207.

Nebraska.— State v. Sioux City, etc., R.

Co., 46 Nebr. 682, 65 N. W. 766, 31 L. R. A.

47.

United States.—U. S. v. Ferreira, 13 How.
(U. S.) 40, 14 L. ed. 42; Hayburn's Case, 2

Dall. (U. S.) 409, 1 L. ed. 436; San Diego
Land, etc., Co. i-. National City, 74 Fed. 79;

Em p. Riebeling, 70 Fed. 310; Ea> p. Gans, 5

McCrary (U. S.) 393, 17 Fed. 471.

See 10 Cent. Dig. til. "Constitutional

Law," § 124.

28. Speed v. Crawford, 3 Mete. (Ky.) 207.

See also the following cas,es:

Arkansas.— An act imposing on county

judges the duty of causing the accounts of

certain county officers, etc., to be annually

stated, etc., is constitutional. State v. Col-

lins, 19 Ark. 587. Under the constitution

the legislature could give a, justice of the

peace power to issue writs of attachment,

etc. Jones v. Buzzard, 2 Ark. 415.

[V. B. 2]

Indiana.— White County v. Gwin, 136 Ind.
562, 36 N. E. 237, 22 L. R. A. 402.

Kentucky.— The statute conferring upon
certain courts the right to establish towns,
under certain conditions is constitutional.
Morton v. Woodford, 99 Ky. 367, 18 Ky. L.
Rep. 271, 35 S. W. 1112.

Massachusetts.— Dow v. Wakefield, lOS
Mass. 267; Salem Turnpike, etc., Corp. r>

lOssex County, 100 Mass. 282.

Michigan.— The duty may be imposed upon,
the circuit judge of indorsing his approval
of the claim of a coroner against the state
for services. Locke v. Speed, 62 Mich. 408,.

28 N. W. 917.

Jlew Jersey.— The duty imposed upon a.

court to determine the location of a bridge,
the freeholders of one county having certified

that they cannot agree with the freeholders-

of the other as to the location, is a judicial
function. Somerset County v. Hunterdon
County, 52 N. J. L. 512, 19 Atl. 972. A law
providing that the circuit judge shall deter-
mine the circumstances requiring an election
and appointing a day therefor does not vio-

late the provision of the constitution as to,

the division of powers. Paul v, Gloucester
County, 50 N. J. L. 585, 15 Atl. 272, 1

L. R. A. 86.

'Sew York.— A statute providing that
whenever towns are liable to maintain a
bridge over a stream, freeholders may, on the-

refusal of the commissioners to act, apply to
the court for an order requiring them so to
do, and such order shall be made as justice

shall require, is constitutional. Matter of
Mt. Morris, 41 Hun (N. Y.) 29.

Oregon.—A statute empowering certain

judges to appoint a bridge committee does-

not violate the provision of the constitution

which prohibits the judicial department from
exercising the functions of the executive.

State V. George, 22 Oreg. 142, 29 Pac. 356, 29-

Am. St. Rep. 586, 16 L. R. A. 737.

Texas.— The provision of the constitution

authorizing the legislature to change the ju-

risdiction of county courts is broad enough
to empower it to confer jurisdiction on such,

courts to establish county boundaries. Kauf-
man County V. McGaughey, 11 Tex. Civ. App.
551, 33 S. W. 1020.

Washington.— Seanor v. Whatcom County,
13 Wash. 48, 42 Pac. 552.

United States.— The legislature of a state-

denied by the constitution the power of cre-

ating, etc., municipalities by special act, and.

authorized to create, etc., only by general

law, may confer on courts the power to de-

termine whether the conditions exist pre-

scribed by law for creating, etc., a mxmicipal
body. Reagan v. Farmers' L. & T. Co., 154
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3. Political Questions— a. In General. Political questions are not within

the province of the judiciary.^

U. S. 362, 14 S. Ot. 1047, 38 L. ed. 1014;
Forsythe v. Hammond, 68 Fed. 774. Section
12 of the Interstate Commerce Act, in au-
thorizing circuit courts to make orders en-

forcing subpoenas issued by the commission,
does not impose judicial functions. Inter-

state Commerce Commission v. Brimson, 154
U. S. 447, 14 S. Ct. 1125, 38 L. ed. 1047
{rcveraing 53 Fed. 476]. See also Northern
•Canada R. Co. v. International Bridge Co., 7

Fed. 653 (whic.'i related to the determination
by a court of the terms upon which a rail-

-way company should be entitled to the use
of a bridge, etc., and it was held to be no
less the exercise of a judicial function to

prescribe a rule of conduct or protect the
existence of a right during a future period
than it is to determine whether the right has
ibeen invaded in the past) ; U. S. v. Todd,
13 How. (U. S.) 52 note, 14 L. ed. 47 (hold-

ing that an Oxd statute did not confer ju-

dicial power).
See 10 Cent. Dig. tit. " Constitutional

Law," § 124.

29. Arkansas.— Latham v. Clark, 25 Ark.
S74.

California.— Riverside County v. San Ber-

nardino County, 134 Cal. 517, 66 Pac. 788;
People V. Riverside, 70 Cal. 461, 9 Pac. 662,

11 Pac. 759; People v. Pacheco, 27 Cal. 175;
Franklin v. State Bd. of Examiners, 23 Cal.

173.

Illinois.— A court of equity cannot enjoin

holding an election and certifying candidates,

as the matter is a political one. Fletcher v.

Tuttle, 151 111. 41, 37 N. E. 683, 42 Am. St.

Rep. 220, 25 L. R. A. 143 [distinguishing

State V. Cunningham, 83 Wis. 90, 53 N. W.
35, 35 Am. St. Rep. 27, 35 L. R. A. 145].

Louisiana.— Stoner v. Flournoy, 28 La.

Ann. 850.

Maine.— See State v. Wagner, 61 Me. 178,

acquiescence by courts in claim to, and exer-

cise of, jurisdiction over a locality by the

political authorities.

Nebraska.— Miller i;. Wheeler, 33 Nebr.

765, 51 N. W. 137.

New Hampshire.— See Bedel v. Loomis, 11

TSr. H. 9, assertion by the legislature of a
Tight of jurisdiction within certain limits.

Ohio.— In re Board of Review, 11 Ohio

Dec. (Reprint) 571, 27 Cine. L. Bui. 334.

Texas.— Harrold v. Arrington, 64 Tex.

233, settlement of boundary line.

United States.— Neely v. Henkel, 180 U. S.

126, 21 S. Ct. 308, 45 L. ed. 457 [affirming

103 Fed. 626]; Neely v. Henkel, 180 U. S.

109, 21 S. Ct. 302, 45 L. ed. 448 [affirming

103 Fed. 631], on the question as to occupa-

tion of Cuba by the United States. Congress

is to determine whether claims upon the

treasury are founded upon just obligations,

and having decided in the affirmative and ap-

propriated money therefor, its decision can

rarely, if ever, be reviewed by the judiciary.

U. S. V. Realty Co., 163 U. S. 427, 16 S. Ct.

1120, 41 L. ed. 215. The action of the politi-

cal departments of the government in reserv-

ing a tract comprising a military reservation
for military purposes was held conclusive

upon the courts as to the character of occu-

pation. Benson v. U. S., 146 U. S. 325, 13

S. Ct. 60, 36 L. ed. 991.

But see Greenwood Cemetery Land Co. v.

Routt, 17 Colo. 156, 28 Pac. 1125, 31 Am.
St. Rep. 284, 15 L. R. A. 369 (holding certain

powers of the governor relative to the issu-

ance of patents not to be exclusive political

functions) ; State v. Gleason, 12 Fla. 190
(holding that the eligibility of the person
elected lieutenant-governor is not such a po-

litical question that it is not within the ju-

risdiction of the court) ; Bouldin v. Lock-
hart, 1 Lea (Tenn.) 195 (holding that where
a statute under which an election was held
removing a county-seat is constitutional, the

removal afterward will not deprive the courts

of control over it on the ground that it is a
political act )

.

See 10 Cent. Dig. tit. " Constitutional

Law," § 125.

A controversy between the United States
' and a state as to the boundary between the
state and a territory does not fall within the

principle that the coMrta have no jurisdiction

over " political questions." That principle

only applies to controversies with independ-

ent nations, the determination of which is

committed to the executive department. U. S.

V. Texas, 143 U. S. 621, 12 S. Ct. 488, 36
L. ed. 285.

In ascertaining the tribal and other rela-

tions of Indians, courts generally follow the

executive and legislative departments to

which the determination of these relations

has been specially intrusted. Farrell v. U. S.,

110 Fed. 942, 49 C. C. A. 183.

In determining the political status of a
state, the decision of the proper political de-

partment of the federal government will con-

trol the decision of the judicial department.
Kelley v. State, 25 Ark. 392.

Congress may make treasury notes legal

tender in payment of debts in time both of

peace and of war; and the exigency requiring

the exercise of such power is a political one.

In re Legal Tender Cases, 110 U. S. 421, 4
S. Ct. 122, 28 L. ed. 204. And see Louisiana
i: Jumel, 107 U. S. 711, 2 S. Ct. 128, 27
L. ed. 448.

Questions relating to treaties were held to

be international and political in In re Clin-

ton Bridge, 1 Woodw. (U. S.) 150, 5 Fed.
Cas. No. 2,900, 7 Am. L. Reg. N. S. 149

[affirmed in 10 Wall. (U. S.) 454, 19 L. ed.

969]. See also Jones v. Walker, 2 Paine
(U. S.) 688, 13 Fed. Cas. No. 7,507.

Rights to be protected, such as rights of

sovereignty, of political jurisdiction, of gov-
ernment, of corporate existence as a state,

[V. B. 8, a]
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b. Adoption of Constitution and Amendments. The question as to the adop-

tion of a constitution or amendments thereto is a political one.*'
e. Apportionment and Election of Members of Legislative Bodies. Questions

with its constitutional powers and privileges,
present political questions. Georgia v. Stan-
ton, 6 Wall. (U. S.) 50, 18 L. ed. 721. In
U. S. V. HoUiday, 3 Wall. (U. S.) 407, 18
L. ed. 182, it was held that the question
whether a particular class of Indians are to
be regarded as a tribe or have ceased to hold
the tribal relation is a political one. And
see Kennett k. Chambers, 14 How. (U. S.)
38, 14 L. ed. 316; Luther v. Borden, 7 How.
(U. S.) 1, 12 L. ed. 581 (recognition of a
foreign government by the executive) ; U. S.
V. Baker, 5 Blatchf. (U. S.) 6, 24 Fed. Cas.
No. 14,501; Taylor v. Morton, 2 Curt.(U. S.)

454, 23 Fed. Cas. No. 13,799 (question as to
duty on merchandise arising under a treaty) ;

In re Metzger, 17 Fed. Cas. Xo. 9,511, 5
N. Y. Leg. Obs. 83 (political questions aris-

ing under a treaty). The supreme court is

bound by the claim of the government that
certain islands do not belong to another na-
tion. Williams f. Suffolk Ins. Co., 13 Pet.
(U. S.) 415, 10 L. ed. 226.

The judiciary, in the absence of legislation,
may determine how far the policy of the
state wi'l justify the giving a temporary ef-

fect within its limits to the laws of a sister

state. Ex p. Archy, 9 Cal. 147. See also
Nougues c. Douglass, 7 Cal. 65.

The legislature are to determine the exi-

gency as to the exercise of the police power,
but the subjects of the exercise belong to the
judiciary. Lake View v. Rose Hill Cemetery
Co., 70 111. 191, 22 Am. Rep. 71; Toledo, etc.,

E. Co. V. Jacksonville, 67 111. 37, 16 Am. Rep.
611.

The power to hold an election is political

and cannot be enjoined. Harris v. Schryock,
82 111. llfl; Dickey v. Reed, 78 111. 261;
Darst V. People, 62 111. 306 ; Walton v. Bevel-

ing, 61 111. 201; People i. Galesburg, 48 111.

485.

The question as to the validity of an or-

ganization claiming to be the lawful govern-
ment of a foreign county is a political one.

The Hornet, 2 Abb. (U. S.) 35, 12 Fed. Cas.

No. 6,705, 11 Int. Rev. Rec. 6.

The time when the Rebellion closed was
held to be a fact for the determination of the
political branches of the government. Gross-
meyer r. U. S., 4 Ct. CI. 1.

The United States supreme court cannot
enforce a treaty which the government disre-

gards. Botiller v. Dominguez, 130 U. S. 238,

!) S. Ct. 525, 32 L. ed. 926.

Whether a statute providing for the elec-

tion of presidential electors by congressional

districts instead of by the people at large is

repugnant to the constitution of the United
States was held to be a judicial question in

McPherson v. Blacker, 146 U. S. 1, 13 S. Ct.

3, 36 L. ed. 869.

Who is the sovereign de jure or de facto of

a territory is a political question. Jones v.

[V, B, 3, bl

U. S., 137 U. S. 202, 11 S. Ct. 80, 34 L. ed.
691.

30. Kentucky.— Miller v. Johnson, 92 Ky.
589, 19 Ky. L. Hep. 933, 18 S. W. 522, 15
L. R. A. 524.

Maryland.— Norman v. Hagan, 78 Md. 152,
27 Atl. 616, 21 L. E. A. 716.
Nebraska.— Brittle v. People, 2 Nebr.

198.

Rhode Island.— Hanlev v. Wetmore, 15-

R. I. 386, 6 Atl. 777.

United States.— Luther v. Borden, 7 How.
(U. S.) 1, 12 L. ed. 581; Smith v. Good, 34
Fed. 204; Marsh v. Burroughs, 1 Woods
(U. S.) 463, 16 Fed. Cas. No. 9,112. 10 Am.
L. Reg. N. S. 718.

See 10 Cent. Dig. tit. " Constitutional
Law," § 126.

As a matter of judicial investigation it is-

immaterial whether the adoption was by the
states or people. Hawkins v. Filkins, 24 Ark.
286.

Courts cannot prevent the submission to
the people, as directed by the legislature, of
an amendment. State v. Thorson, 9 S. D.
149, 68 N. W. 202, 33 L.' R. A. 582.

As to the power of supreme court to deter-
mine the validity of an amendment see State-
V. McBride, 4 Mo. 303, 29 Am. Dec. 636.

The constitution must be amended as therein
prescribed, and the courts may, when the
amendment does not relate to their own pow-
ers, inquire whether in its adoption the pro-
visions of the existing constitution have been
observed. Koehler v. Hill, 60 Iowa 543, 14
N. W. 738, 15 N. W. 609.

The court can compel, by mandamus, the-

reconvening of the board and a recanvass.
Rich I'. Board of State Canvassers, 100 Mich.
453, 59 N. W. 181.

The decision by congress upon claims and
the appropriation of money therefor can
rarely if ever be the subject of review bv the-

judiciary. U. S. v. Realty Co., 163 U. S.

427, 16 S. Ct. 1120, 41 L. ed. 215.

The pioclamation by tha government of the
adoption of a constitution is not subject to

review by the courts. Worman v. Hagan, IS

Md. 152, 27 Atl. 616, 21 L. R. A. 716.

The recognition by the national government
of the government established at Wheeling
after the secession of Virginia is binding on.

the judiciary. Griffin's Case, Chase (U. S.)

364, 11 Fed. Cas. No. 5,815, 1 Am. L. Reg.
N. S. 358, 3 Am. L. Rev. 784, 2 Am. L. T.
Rep. (U. S. Cts.) 93, 2 Bait. L. Trans. 433,
25 Tex. Suppl. 623.

The political power of the state having
recognized a defective constitution, and im-
portant rights having accrued thereunder, it

is the duty of the court to regard it as
valid. Miller v. Johnson, 92 Ky. 589, 13
Ky. L. Rep. 933, 18 S. W. 522, 15 L. R. A.
524.
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as to apportionment and election of members of legislative bodies are generally
for the courts.''

4. Advisory Opinions. The constitutions of some states provide that the court
of appeal shall give its opinion upon important questions, when requested by th&
governor or either branch of the legislature.'^

31. Illinois.— People v. Thompson, 155 III.

451, 40 N. E. 307.

Indiana.— Denney v. State, 144 Ind. 503,
42 N. E. 929, 31 L. E. A. 726; Parker v.

State, 133 Ind. 178, 32 N. E. 836, 33 N. E.
119, 18 L. R. A. 567.

Michigan.—Giddinga v. State Secretary, 93
Mich. 1, 52 N. W. 944, 16 L. R. A. 402.

Nehraska.— State v. Van Camp, 36 Nebr.
91, 54 N. W. 113.

New Jersey.—-Morris v. Wrightson, 56
N. J. L. 126, 28 Atl. 56, 22 L. R. A. 548.

New York.— People v. Monroe County, 19

N. Y. Suppl. 978.

Rhode Island.— State v. South Kingstown,
18 R. I. 258, 27 Atl. 599, 22 L. R. A. 65.

Wisconsin.— State i'. Cunningham, 83 Wis.

90, 53 N. W. 35, 35 Am. St. Rep. 27, 17

L. R. A. 145, 81 Wis. 440, 51 N. W. 724, 15

L. R. A. 501.

See 10 Cent. Dig. tit. " Constitutional

Law," S 127.

In New Hampshire, under the constitution,

the action of the senate as final judges of

elections is conclusive. Opinion of Justices,

56 N. H. 570.

The question of apportionment under an act

of congress was held to be political and not

judicial. State r. Boyd. 36 Nebr. 181, 54

N. W. 252, 19 L. R. A. 227.

Senate alone is the judge as to whether

certain persons are constitutionally entitled

to retain their seats. In re Justices Supreme
Judicial Ct., 7 Me. 483.

The supreme court cannot upon quo war-

ranto oust one declared by the legislative

body to be a member. State v. Tomlinson, 20

Kan. 692.

While the court cannot determine the right

«f a party to a seat in the legislature it can

determine the right to a certificate of election

thereto and compel by mandamus the issu-

ance of such certificate to the party entitled.

O'Ferrall v. Colby, 2 Minn. 180.

32. Colorado.— In re Denver Fire, etc.,

Com'rs, 21 Colo. 14, 39 Pac. 329; In re Peni-

tentiary Com'rs, 19 Colo. 409, 35 Pac. 915 ;
In

re Priority, etc., 19 Colo. 58, 34 Pac. 277,

holding that the court would make no answer

in an ex parte proceeding. The court will de-

termine whether the questions justify an opin-

ion. In re Penitentiary Com'rs, 19 Colo. 409,

35 Pac. 915. The constitution does not au-

thorize the court to determine the right to

ofiice of one appointed fire commissioner as

against the former incumbent. In re Peni-

tentiary Com'rs, 19 Colo. 409, 35 Pac. 915

[distinguishing In re Speakership, etc., 15

Oolo. 520, 25 Pac. 707, 11 L. R. A. 241]. The

courts cannot pass upon the constitutionality

of a statute already enacted. In re Univer-

sity Fund, 18 Colo. 398, 33 Pac. 415. Where

the promoters of a bill concede that in som&
respects it is unconstitutional, it is not for
the court to determine whether a constitu-

tional measure might be prepared to embody
the leading purpose of such bill. In re House
Bill No. 10, 15 Colo. 600, 26 Pac. 824. And
see In re Speakership, etc., 15 Colo. 520, 25
Pac. 707, 11 L. R. A. 241, question as to
the power of the house of representatives to
remove its speaker. The executive questions,

submitted must be exclusively publici juris,

and legislative questions must be connected
with pending legislation, and relate either tO'

the constitutionality thereof or to matters
connected therewith of purely public right.

In re Senate Bill No. 65, 12 Colo. 466, 21
Pac. 478. It is not the duty of the court to
construe, at the request of the legislature, the
constitution as it relates to water rights, if

it does not appear that such rights are the
subject of any pending act. In re Senate
Resolution, 9 Colo. 620, 21 Pac. 470.

Connecticut.— The court declined to com-
ply with a request of the legislature for an
opinion as to the validity of contemplated
legislation. In re Judges' Reply, 33 Conn.
586.

Florida.— Opinion of Court, 23 Fla. 297,

6 So. 925, holding that the judges were not
authorized to give an opinion as to what
character of acts it would be unconstitutional

for the legislature to pass.

Massachusetts.— Mass. Const, c. 3, art. 2,

provides that " each branch of the legislature,

as well as the Governor and Council, shall

have authority to require the opinions of the
justices of the Supreme Judicial Court, upon
important questions of law, and upon solemn
occasions." The history of the subject ia

given in Opinion of Justices, 126 Mass. 557.

The opinions can be required only " upon im-

portant questions of law," not of fact. Opin-
ion of Justices, 120 Mass. 600. "And upon
solemn occasions," that is, when necessary to

be determined by the body making the in-

quiry, in the exercise of its legislative or
executive power under the constitution. The
opinion cannot be required upon a question

which may arise in the course of judicial ad-

ministration, and which cannot be affected

by legislative or executive action. Justices'

Answer, 122 Mass. 600. " The Justices do
not act as a court, but as the constitutional

advisers of the other departments of the gov-

ernment, and it has never been considered

essential that the questions proposed should

be such as might come before them in their

judicial capacity." Opinion of Justices, 126

Mass. 557, 566. Opinions were given in Opin-

ion of Justices, 9 Cush. (Mass.) 604, and
Opinion of Justices, 5 Mete. (Mass.) 596,

although doubt was expressed, as the ques-

[V. B. 4]
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6. Encroachment on Legislathbe— a. In General. The legislature maj pass

tion in each case was as to the legal effect
of a contract, created by statute, between the
commonwealth and a private corporation.
" Opinions have been frequently required by
the House of Representatives, and given by
the Justices, upon questions of law concern-
ing the election and qualifications of mem-
bers, of which the House is made by the Con-
stitution the final judge." Justices' Answer,
148 Mass. 623, 21 N. E. 439; Opinion of Jus-
tices, 126 Mass. 557, 566; Peabody v. Boston,
115 Mass. 383, 384. See further as to ques-
tions. Opinion of Justices, 150 Mass. 592,

598, 24 N. E. 1084, 8 L. R. A. 487; 145
Mass. 587, 13 N. E. 15. The justices, in

1781, in obedience to the first legislature

under the constitution, delivered opinions as
to whether, notwithstanding the provision of

the constitution that all money bills shall

originate in the house, " the Senate have an
equal right and concern with the House of

Representatives in originating and complet-
ing the settlement of a valuation." Opinion
of Justices, 126 Mass. 547. " Opinions have
been given, when required by the Governor
a,nd Council, upon questions of law affecting

the constitution of the Council; or involved
in the exercise of the power of the Governor
to veto bills or resolves ; of the power vested

in him as commander-in-chief of the militia;

of his power, with the advice of the Council,

to appoint or remove public ofiieers, to par-

don offences, or to issue warrants for the

execution of capital sentences; or in the dis-

charge of duties imposed upon the Governor
and Council by statute, such as issuing war-
rants for the payment of claims against the

Commonwealth, or canvassing returns of

votes for public officers." Justices' Answer,
122 Mass. 600, 602. Opinions given to the
governor and council will be found in Opin-

ion of Justices, 166 Mass. 589, 44 N. E. 625,

34 L. R. A. 58; Opinion of Justices, 154
Mass. 603, 31 N. E. 634; Opinion of Justices,

150 Mass. 586, 23 N. E. 850, 6 L. R. A. 842;
Opinion of Justices, 145 Mass. 587, 13 N. E.

15; Opinion of Justices, 136 Mass. 578, 583;
Opinion of Justices, 126 Mass. 603; Opinion
of Justices, 120 Mass. 600; Opinion of Jus-

tices, 117 Mass. 599; Opinion of Justices,

107 Mass. 604; Opinion of Justices, 13 Al-

len (Mass.) 593; Opinion of Justices, 9 Al-

len (Mass.) 585; Opinion of Justices, 1 Allen
(Mass.) 197, note; Opinion of Justices, 14

Gray (Mass.) 614; Opinion of Justices, 13

Gray (Mass.) 618; Opinion of Justices, 3

Gray (Mass.) 601 ; Opinion of Justices, 11 Cush.

(Mass.) 604; Opinion of Justices, 3 Cush.

(Mass.) 584, 586; Opinion of Justices, 22

Pick. (Mass.) 571; Opinion of Justices, 8

Mass. 548; Opinion of Justices, 3 Mass. 568.
" Opinions have been given to the Senate,

or to the House of Representatives, upon
the construction and effect of the Constitu-

tion, and of existing statutes, with a view to

further legislation; upon questions whether

a bill has been so laid before the Governor

[V, B, 5. al

as to become a law by lapse of time without
his approval; upon questions relating to the
votes for Governor and Lieutenant Governor,
which are directed by the Constitution to be
counted by the Senate and House of Repre-
sentatives; or to the election of Councillors,
while such election was required by the Con-
stitution to be made by the two Houses; or
to the election, returns, or qualifications of

Senators or Representatives, of which the
Senate and the House respectively are the
final judges." Justices' Answers, 122 Mass.
600, 602. Opinions given or refused to the
senate or house of representatives are found
in: Opinion of Justices, 178 Mass. 605, 60
N. E. 129; Opinion of Justices, 175 Mass.
599, 57 N. E. 675, 49 L. R. A. 564; Opinion
of Justices, 167 Mass. 599, 46 N. E. 118;
Opinion of Justices, 165 Mass. 599, 43 N. E.
927, 32 L. R. A. 350; Opinion of Justices,

163 Mass. 589, 40 N. E. 713, 28 L. R. A.
344; Opinion of Justices, 160 Mass. 586, 36
N. E. 488, 23 L. R. A. 113; Opinion of Jus-
tices, 157 Mass. 595, 35 N. E. Ill; Opinion
of Justices, 155 Mass. 598, 30 N. E. 1142. 15
L. R. A. 809; Opinion of Justices, 150 Mass.
592, 598, 24 N. E. 1084, 8 L. R. A. 487 ; Jus-
tices' Answer, 148 Mass. 623, 21 N. E. 439;
Opinion of Justices, 142 Mass. 601, 7 N. E.

35; Opinion of Justices, 138 Mass. GOl; Opin-
ion of Justices, 135 Mass. 594; Opinion of
Justices, 126 Mass. 547, 557 ; Opinion of Jus-

tices, 124 Mass. 596; Opinion of Justices,

122 Mass. 594, 600; Opinion of Justices, 117
Mass. 603; Opinion of Justices, 115 Mass.
602; Opinion of Justices, 99 Mass. 636;
Opinion of Justices, 10 Gray (Mass.) 613;
Opinion of Justices, 8 Gray (Mass.) 20 ; Opin-

ion of Justices, 9 Cush. (Mass.) 604;
Opinion of Justices, 6 Cush. (Mass.) 373,

375, 37;*; Opinions of Justices, 5 Mete.

(Mass/, 587, 591, 596; Opinion of Justices,

1 Mebr,. (Mass.) 572, 580; Opinion of Jus-

tices, £3 Pick. (Mass.) 547; Opinion of Jus-

tices, 18 Pick. (Mass.) 575; Opinion of

Justices, 11 Pick. (Mass.) 538; Opinion of

Justices, 7 Pick. (Mass.) 125 note; Opinion

of Justices, 3 Pick. (Mass.) 517; Opinion of

Justices, 15 Mass. 537; Opinion of Justices,

14 Mass. 470, 472; Opinion of Justices, 7

Mass. 523; Opinion of Justices, 3 Mass. 567.

Minnesota.— The supreme court will not

at the request of the governor, or in any case

where an act of +he legislature is not involved

in matters properly before it, give its opinion

as to the construction of the act. Rice v.

Austin, 19 Minn. 103, 18 Am. Rep. 330. As
to the unconstitutionality of a statute re-

quiring opinions see Matter of Application of

Senate, 10 Minn. 78.

Missouri.— The court will not give its

opinion upon a law which may subsequently

come before it in a contested case. Opinion

of Justices, 55 Mo. 497. It was held in In re

North Missouri R. Co., 51 Mo. 586, that the
matters inquired of must be those of public

concern, that the judges were to decide for
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any act it pleases without interference from the courts;^ but when the legisla-

themselves whether the questions authorize
the rendition of opinions, and that the ques-
tion as to the constitutionality of the sale of
one railroad to another could not be passed
upon.

Tflevi Hampshire.—A statute making certain

rules prepared by a commissioner valid when
approved by the court was held not to require
the advice of the justices ; and a decision as
to their sufficiency was held not authorized
before the question arose in actual eases.

In re School Law Manual, 63 N. H. 574, 4
Atl. 878. Mayors and aldermen cannot re-

quire opinions. Opinion of Justices, 62 N. H.
706. Advice to the governor and council is

not authorized on questions affecting private
rights. Opinion of Court, 62 N. H. 704.

Under N. H. Laws (1901), c. 45, entitled,

"An act to provide for uniform blanks and
rules of practice and procedure in probate
courts," the supreme court has no power, in

proceedings instituted for that purpose, to
approve or disapprove the forms and rules

adopted by the statutory committee. In re

Probate Blanks, 71 N. H. 621, 52 Atl. 861.

Ohio.— Opinions cannot be given on hypo-
thetical questions or questions not necessary

to the decision. State v. Baughman, 38 Ohio
St. 455.

South Dakota.— In re Chapter 6, 8 S. D.
274, 66 N. W. 310, refusal to give an opinion
because the rights of persons not given an
opportunity to be heard were involved.

See 10 Cent. Dig. tit. " Constitutional

Law," § 128.

33. Alabama.— Ex p. Echols, 39 Ala. 698,

88 Am. Dec. 749.

California.— Riverside Coimty v. San Ber-

nardino County, 134 Cal. 517, 66 Pac. 788;
In re La SociStfe Francaise, etc., 123 Cal.

525, 56 Pac. 458; De Witt v. Duncan, 46

Cal. 342 ; Ex p. McCarthy, 29 Cal. 395 ; Peo-

ple V. Todd, 23 Cal. 181.

Connecticut.— State v. New York, etc., R.

Co., 71 Conn. 43, 40 Atl. 925.

Georgia.— Clayton v. Calhoun, 76 Ga. 270.

Illinois.— Vrice v. People, 193 111. 114, 61

N. E. 884, 86 Am. St. Rep. 306, 55 L. R. A.

588; Whiteside County v. Burchell, 31 111.

68.

Indiana.— Jamieson v. Indiana Natural

Gas, etc., Co., 128 Ind. 555, 28 N. E. 76, 12

L. R. A. 652; Smith v. Myers, 109 Ind. 1, 9

N. E. 692, 58 Am. Rep. 375. See also Stilz

1?. Indianapolis, 55 Ind. 515; State v. ElflF, 49

Ind. 282, relating to liquor law.

Iowa.— Bankhead v. Brown, 25 Iowa 540.

Kentucky.— Morton v. Woodford, 99 Ky.

367, 18 Ky. L. Rep. 271, 35 S. W. 1112.

Louisiana.— Hill v. Fontenot, 46 La. Ann.

1563, 16 So. 475. A court cannot find else-

where than in the constitution itself the

right to control the exercise of a legislative

power expressly granted. In re New Or-

leans Drainage Co., 11 La. Ann. 338; State

D. Hufty, 11 La. Ann. 303. In Bassett v.

[54]

School Directors, 9 La. Ann. 513, it was held
that a power to levy a tax was under legis-

lative control.

Maine.— In re Opinion of Judges, 7 Me.
483.

Maryland.— Baltimore v. Bonaparte, 93
Md. 156, 48 Atl. 735; State v. Jarrett, 17

Md. 309.

Massachusetts.—-Miller v. Fitchburg, 180
Mass. 32, 61 N. E. 277. The supreme court

may inquire into the legality of an order of

the house imprisoning a witness for refusing

to testify before it. Burnham v. Morrissey,

14 Gray (Mass.) 226 74 Am. Dec. 676. In
Hiss V. Bartlett, 3 Gray (Mass.) 468, 63

Am. Dee. 768, it was held that the court

could not inquire into the question whether
a member of the house was duly heard before

being expelled.

Michigan.— Michigan Tel. Co. v. St. Jo-

seph, 121 Mich. 502, 80 N. W. 383, 80 Am. St.

Rep. 520, 47 L. R. A. 87; Chippewa Comity
V. Auditor-Gen., 65 Mich. 408, 32 N. W. 651.

Minnesota.— Willis v. Standard Oil Co.,

50 Minn. 290, 52 N. W. 652 ; Curryer v. Mer-
rill, 25 Minn. 1, 33 Am. Rep. 450.

Mississippi.— Cameron v. Louisville, etc.,

R. Co., 69 Miss. 78, 10 So. 554.

Missouri.—^Albright v. Fisher, 164 Mo. 56,

64 S. W. 106 ; Young v. Kansas City, 152 Mo.
661, 54 S. W. 535. See also St. Joseph Bd.
Public Schools v. Patten, 62 Mo. 444 (hold-

ing that the legislature could not be com-

pelled to make laws) ; State v. Hays, 50 Mo.
34, 11 Am. Rep. 402 (holding that the court

had no jurisdiction to compel payment in

any other manner than the legislature had
directed).

Nebraska.— Nebraska Telephone Co. v.

State, 55 Nebr. 627, 76 N. W. 171, 45 L. R. A.
113; Bradshaw v. Omaha, 1 Nebr. 16.

Nevada.— State v. Blasdel, 4 Nev. 241.

New York.— The rule that courts cannot
inquire into the motives inducing legislation

extends to legislative acts by a common coun-
cil as well as those by a legislature. Kittin-

ger V. Buffalo Traction Co., 160 N. Y. 377, 54
N. E. 1081 [affirming 25 N. Y. App. Div. 329,

49 N. Y. Suppl. 713]. The legislative power
to discharge state obligations is not review-
able by the courts. People v. Dayton, 55
N. Y. 367. See also People v. Shepard, 30
N. Y. 285. Determination by legislation of

the population of a lerritory proposed to be
organized as a new county is not reviewable
by the courts. Rumsey v. People, 19 N. Y. 41.

The discretion of a municipal corporation asf

to the exercise of legislative functions is not
reviewable by the courts. New York, etc.,^

R. Co. V. New York, 1 Hilt. (N. Y.) 562. Seel
also People v. Toynbee, 2 Park. Crim. (N. Y.)
490, legislative power not subject to judicial
control. *

North Ga/roUna.— Wilson v. Jenkins, 72
N. C. 5 ; Galloway v. Jenkins, 63 N. C. 147.

Ohio.— Zanesville v. Zanesville Tel., etc.,

[V, B, 5, aj
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ture transcends its power the courts may declare its acts vold;^ and in case of

doubt or ambiguity construe them.^

Co., 64 Ohio St. 67, 59 N. E. 781, 83 Am. St.

Rep. 725, 52 L. R. A. 150.

Oklahoma.—^Addington v. Canfield, 11 Okla.
204, 66 Pac. 355; Gay v. Thomas, 5 Okla. 1,

46 Pac. 578.

Oregon.— King v. Portland, 2 Greg. 146.

Pennsylvania.— Oil City v. Oil City Trust
Co., 151 Pa. St. 454, 31 Wkly. Notes Cas.
(Pa.) 129, 25 Atl. 124 (imposing of license

on banks for legislative determination) ;

Strine v. Northumberland Co., 2 Walk. (Pa.)

198 (an order of court superseding an act
as to boarding prisoners is invalid ) . Courts
cannot set aside a sale of state canals for in-

adequacy of price or set aside a, legislative

act for any undue favor to local interests.

Sunbury, etc., R. Co. v. Cooper, 33 Pa. St.

278. Limitations are legislative acts. Reist

V. Heilbrenner, 11 Serg. & R. (Pa.) 131.

Rhode Islamd.— Burdick v. Coates, 22 R. I.

410, 48 Atl. 389.

South Dakota.— State v. Thorson, 9 S. D.

149, 68 N. W. 202, 33 L. R. A. 582.

Tennessee.— Illinois Cent. R. Co. v. Wells,

104 Tenn. 706, 59 S. W. 1041 ; State v. Lind-

say, 103 Tenn. 625, 53 S. W. 950.

Texas.— Walker v. Tarrant County, 20 Tex.

16.

Utah.— Ellison v. Barnes, 23 Utah 183, 63

Pac. 899; Kimball v. Grantsville City, 19

Utah 368, 57 Pac. 1, 45 L. R. A. 628.

Virginia.— Woodall v. Lynchburg, 100 Va.

318, 4 Va. Supreme Ct. 166, 40 S. E. 915.

Wisconsin.— In re Falvey, 7 Wis. 630.

Wyoming.—Barkwell v. Chatterton, 4 Wyo.
307 ; In re Fourtli Judicial Dist., 4 Wyo. 133,

32 Pac. 850.

United States.— Taylor v. Beckham, 178

U. S. 548, 20 S. Ct. 1009, 44 L. ed. 1187

[affirming 108 Ky. 278, 21 Ky. L. Rep. 1735,

66 S. W. 177, 49 L. R. A. 258]; U. S. v.

Sandoval, 167 U. S. 278, 17 S. Ct. 868, 42

L. ed. 168; U. S. v. Trans-Missouri Freight

Assoc, 166 b. S. 290, 17 S. Ct. 540, 41 L. ed.

1007 ; Wisconsin v. Duluth, 96 U. S. 379, 24

L. ed. 668 ; New York L. Ins. Co. v. Cuyahoga
County, 106 Fed. 123, 45 C. C. A. 233; Ar-
kansas V. Kansas, etc.. Coal Co., 96 Fed.

353.

See 10 Cent. Dig. tit. " Constitutional

Law," § 129. But see Cropley v. Vogeler, 2

App. Cas. (D. C.) 28.

Determination by the legislature.— As to

what is a proper exercise of police power is

subject to review by courts. In re Jacobs,

98 N. Y. 98, 50 Am. Rep. 636 [affirming 33

Hun (N. Y.) 374].

In case of the legislature taking private

property for public use the courts may deter-

mine what constitutes public use. Lough-
bridge V. Harris, 42 Ga. 500. And see Con-

cord R. Co. V. Greely, 17 N. H. 47.

The court may determine whether any par-

ticular regulation reasonably restricts a citi-

zen as to engaging in certain business. Eso p.
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Whitwell, 98 Cal. 73, 32 Pac. 870, 35 Am. St.

Rep. 152, 19 L. R. A. 727.

The power of deciding between conflicting

interests of river navigation and of trans-

portation across navigable rivers by struc-

tures is a legislative one. Milnor v. New
Jersey R. Co., 3 Wall. (U. S.) Appendix 782,

16 L. ed. Appendix 1, 17 Fed. Cas. No. 9,620,

6 Am. L. Reg. 6; Silliman v. Troy, etc..

Bridge Co., 11 Blatehf. (U. S.) 274, 22 Fed.
Cas. No. 12,853; Silliman v. Hudson River
Bridge Co., 4 Blatehf. (U. S.) 395, 22 Fed. Cas.

No. 12,852. But see Silliman v. Hudson River
Bridge Co., 4 Blatehf. (U. S.) 74, 22 Fed.

Cas. No. 12,851. In The Sam Slick, 2 Curt.

(U. S.) 480, 21 Fed. Cas. No. 12,282, it was
held that even if the court might think that
the Massachusetts legislature would have
excepted a certain case out of a statute if it

had been foreseen the court could not except
it. And see U. S. v. Williams, 5 McLean
(U. S.) 133, 28 Fed. Cas. No. 16,721.

When a charter or a general statute pro-
vides that such charter may be repealed by
the legislature at will, within restrictions,

the legislature may exercise its powers sum-
marily, and its action, unless palpably in

violation of the principles of national jus-

tice, cannot be reviewed by the courts. Lo-
throp V. Stedman, 13 Blatehf. (U. S.) 134,

15 Fed. Cas. No. 8,519, 12 Alb. L. J. 354, 15

Am. L. Reg. N. S. 346, 4 Ins. L. J. 829, 22
Int. Rev. Rec. 33.

34. Myers v. English, 9 Gal. 341 ; Nougues
V. Douglas, 7 Cal. 65 ; Bradley v. New Haven,
73 Conn. 946, 48 Atl. 960; Norwalk St. R.

Co.'s Appeal, 69 Conn. 576, 37 Atl. 1080, 38

Atl. 708, 39 L. R. A. 794; Denney v. State,

144 Ind. 503, 42 N. E. 929, 31 L. R. A. 726;

Margolies v. Atlantic City, 67 N. J. L. 82, 50

Atl. 367. And see McCracken v. Hayward,
2 How. (U. S.) 608, 11 L. ed. 397; Western
Union Tel. Co. v. Myatt, 98 Fed. 335 (hold-

ing that an act creating a court of visita-

tion of Kansas with general power to regu-

late the business of railroad and telegraph

lines, etc., is unconstitutional) ; Fleming v.

Trowsdale, 85 Fed. 189, 29 C. C. A. 106

(holding that a county funding act of Ken-
tucky imposed a legislative function on a
judicial tribunal).

35. Arkansas.— The courts may correct a
mistake in a statute by substituting the word
intended for the one used. Haney v. State,

34 Ark. 263.

Idaho.—The courts may interpolate punctu-

ation or words intended to be used in a stat-

ute; otherwise when the matter comprises

the real substance of the act. Holmberg v.

Jones, (Ida. 1901) 65 Pac. 563.

Indiana.— Beebe v. State, 6 Ind. 501, 63

Am. Dec. 391.

Washington.— Point Roberts Pishing Co.

V. George, etc., Co., 28 Wash. 200, 68 Pac.

438.
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b. Determination as to Whether General Law Is Applicable or Whether

Special Act Can Be Passed. The determination under a state constitutipn of

whether an object can be accomplished by general instead of special legislation is

generally for the legislature,'* but sometimes it is for the court.''

e. Inquiry into Policy or Motive and Wisdom or Justice of Legislation. The
justice, wisdom, policy, or expediency of a law are matters for the legislature ;

^

United States.— Pereles v. Watertown, 6
Biss. (U. S.) 79, 19 Fed. Cas. No. 10,980.

See 10 Cent. Dig. tit. " Constitutional

Law," § 129.

36. Arkansas.—Carson v. St. Francis Levee
Dist, 59 Ark. 513, 27 S. W. 590.

California.— People v. McFadden, 81 Cal.

489, 22 Pao. 851, 15 Am. St. Rep. 66.

Colorado.— Darrow v. People, 8 Colo. 426,

8 Pae. 924; Carpenter v. People, 8 Colo. 116,

5 Pac. 828. See also Brown v. Denver, 7 Colo.

305, 3 Pac. 455.

Florida.— Stockton v. Powell, 29 Fla. 1,

10 So. 688, 15 L. K. A. 42.

Illinois.—Wilson v. Chicago Sanitary Dist.,

133 111. 443, 27 N. E. 203. See also Johnson
V. Joliet, etc., K. Co., 23 111. 202.

Indiana.— Mode v. Beasley, 143 Ind. 306,

42 N. E. 727. See also State v. Kolsem, 130

Ind. 434, 29 N. E. 595; Evansville v. State,

118 Ind. 426, 21 N. E. 267, 14 L. R. A. 566;
Wiley V. Bluffton, 111 Ind. 152, 12 N. E.

165; EUingham v. Wells County, 107 Ind.

600, 8 N. E. 9 ; Johnson v. Wells County, 107

Ind. 15, 8 N. E. 1.

Kansas.—- Wichita v. Burleigh, 36 Kan. 34,

12 Pac. 332; Hines v. Leavenworth, 3 Kan.
186.

Louisiana.— Whited v. Lewis, 25 La. Ann.
568.

Missouri.— Hall v. Bray, 51 Mo. 288; State

i'. New Madrid County Ct., 51 Mo. 82; State

V. Boone County Ct., 50 Mo. 317, II Am.
Rep. 415.

New York.— People v. Bowen, 21 N. Y.

517; Hosier v. Hilton, 15 Barb. (N. Y.)

657.

North Dakota.— Edmonds v. Herbrandson,
2 N. D. 270, 50 N. W. 970, 14 L. R. A. 725.

See 10 Cent. Dig. tit. " Constitutional

Law," § 130.

Public debt.— The constitution having pro-

vided that no law shall authorize any state

debt to be contracted except to meet certain

contingencies, the action of the legislature

relative to such contingencies cannot be re-

viewed by the judiciary unless it is apparent

that the contingency did not exist. Hovey
V. Foster, 118 Ind. 502, 21 N. E. 39.

37. Thomas v. Clay County, 5 Ind. 4, in

which the court said, the legislature having
decided a general law to be applicable, that

the matter was a proper subject of judicial

inquiry. " In other states, a more stringent

construction of limitations upon special legis-

lation has been adopted, and the courts have

held that general laws must be framed to

effect a change in ward, township and county

lines, by resorting to the delegation of power

to the people of those several sub-divisions

of the state; but the language in those con-

stitutions is not in all respects similar te

our own, and cannot fuj-nish a safe guide t»

us." Pell V. Newark, 40 N. J. L. 71, 83, 29

Am. Rep. 266. See also People v. Allen, 42

N. Y. 378.

The court may decide that a general law
on certain matters might be passed by the

legislature, although such never has been.

Ex p. Pritz, 9 Iowa 30.

38. California.— In re Madera Irr. Dist.,

92 Cal. 296, 28 Pac. 272, 675, 27 Am. St.

Rep. 106, 14 L. R. A. 755 (issue and sale

of bonds) ; Houghton's Appeal, 42 Cal. 35
(modifying grades of streets) ; Napa Valley
R. Co. V. Napa County, 30 Cal. 435 (com-
pelling county to subscribe to stock of rail-

road) ; People v. Bigler, 5 Cal. 23.
Colorado.— Larimer Comity v. National

State Bank, 11 Colo. 564, 19 Pac. 537.

Delaware.— State v. AUmond, 2 Houst.
(Del.) 612, sale of intoxicating liquor.

Georgia.— Winter v. Jones, 10 Ga. 190, 54
Am. Dec. 379.

Illinois.— Marion County v. Lear, 108 111.

343; Pittsfield, etc.. Plank Road Co. v. Har-
rison, 16 111. 81. As to statute to be observed
by judiciary, even if unwise, see Wadleigh v.

Develling, I 111. App. 596.

Indiana.— " With the justice, the propri-
ety, the policy, the advisability or desirabil-

ity or undesirability of a statute, the courts
can have nothing whatever to do, so long as
the act does not infringe some provision of
the constitution. State or Federal, or some
valid treaty or law of Congress." State v.

McClelland, 138 Ind. 395, 37 N. E. 799; Ja-
mieson v. Indiana Natural Gas, etc., Co., 128
Ind. 555, 28 N. E. 76, 12 L. R. A. 652; John-
ston V. State, 128 Ind. 16, 27 N. E. 422, 25
Am. St. Rep. 412, 12 L. R. A. 235; Hancock
V. Yaden, 121 Ind. 366, 23 N. E. 253, 16 Am.
St. Rep. 396, 6 L. R. A. 576 ; Hovey v. State,

119 Ind. 395, 21 N. E. 21; Maxwell v. Ful-
ton County, 119 Ind. 20, 23, 21 N. E. 453,
19 N. E. 617; Evansville v. State, 118 Ind.

426, 21 N. E. 267, 4 L. R. A. 93; State v.

Denny, 118 Ind. 382, 21 N. E. 252, 4 L. R. A.
79; Wilkins v. State, 113 Ind. 514, 16 N. E.

162; Lutz V. Crawfordsville, 109 Ind. 466, 10
N. E. 411; Eastman v. State, 109 Ind. 278,
10 N. E. 97, 58 Am. Rep. 400; Hockett v.

State, 105 Ind. 250, 5 N. E. 178, 55 Am. Rep.
201; Hedderich v. State, 101 Ind. 564, 1

N. E. 47, 51 Am. Rep. 768.

Iowa.—- Burlington, etc., R. Co. v. Dey, 82
Iowa 312, 344, 48 N. W. 98, 31 Am. St. Rep.

477, 12 L. R. A. 436 (joint rates of charges
for transportation) ; Jordan v. Wapello
County, 69 Iowa 177, 28 N. W. 548 (imposi-
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and the judiciary cannot inquire into the motives of legislators in determining the
validity of an enactment.^'

d. Organization of Legislature and Conflicting Legislatures. Where there
is a question as to the legal organization of the legislature, the question whether
the legislature has been legally organized and as to which of two conflicting legis-

latures has the lawful authority is for the courts.*'

6. Encroachment on Executive— a. In General. The judiciary cannot inter-

tion of a large fine for contempt in violating
an injunction restraining thd sale of liquor) ;

Merchants' U. B. W. Co. v. Brown, 64 Iowa
275, 20 N. W. 434 (appropriation of state
funds to corporation for public benefit).

Eentuchy.— Com. v. Fowler, 96 Ky. 166,
16 Ky. L. Rep. 360, 28 S. W. 786, 33 L. R. A.
839 (a statute as to liquor license) ; John-
son V. Higgins, 3 Mete. (Ky.) 566 (a statute
suspending courts)

.

Louisiana.— State «. Olympic Club, 46 La.
Ann. 935, 15 So. 190, 24 L. R. A. 452 (au-
thorization of glove contests at athletic
clubs) ; State v. Flanders, 24 La. Ann. 57
(an act as to funding the fioating debt of a
city). See First Municipality v. Pease, 2
La. Ann. 538; Le Breton v. Morgan, 4 Mart.
N. S. (La.) 138.

Maine.— The question whether, under the
constitution, an act is reasonable and for the
benefit of the people is not for the court.
Moor V. Veazie, 32 Me. 343, 52 Am. Dec. 655.
Maryland.— Leonard v. Wiseman, 31 Md.

201, a question as to bounty.
Massachusetts.— In Opinion of Justices,

166 Mass. 589, 595, 44 N. E. 625, 34 L. R. A.
58, relative to an act authorizing veterans to

apply for examination for any position in

the public service, etc., the court says :
" Of

the wisdom of such legislation we are not
made the judges." In Connecticut Mut. L.

Ins. Co. V. Com., 133 Mass. 161, 166, relative

to a tax upon life-insurance companies, the
court says :

" We have nothing to do with
the policy or expediency of the law." And
see Dow v. Wakefield, 103 Mass. 267, assess-

ment upon the towns for the maintenance of

bridges.

Missouri.— Hannibal v. Marion County, 69
Mo. 571; State v. Clarke, 54 Mo. 17, 14 Am.
Rep. 471.

Nebraska.— Chicago, etc., R. Co. v. State,

47 Nebr. 549, 66 N. W. 624, 53 Am. St. Rep.
557, 41 L. R. A. 481.

Nevada.— Gibson v. Mason, 5 Nev. 283.

New Hampshire.— State v. Marshall, 64
N. H. 549, 15 Atl. 210, 1 L. R. A. 51; Cum-
mings V. White Mountains E. Co., 43 N. H.
114.

New York.— Settle v. Van Evrea, 49 N. Y.

280. See also People v. Brooklyn, 4 N. Y.

419, 55 Am. Dec. 266; People v. Lawrence, 36

Barb. (N. Y.) 177; Lindenmuller v. People,

21 How. Pr. (N. Y.) 156; People v. Quant,

12 How. Pr. (N. Y.) 83; Varick v. Smith, 5

Paige (N. Y.) 137, 28 Am. Dec. 417.

North Carolina.— State v. Manuel, 20

N. C. 144.
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Pennsylvania.— Butler's Appeal, 73 Pa. St.

448. See also Grim v. Weissenberg School
Dist., 57 Pa. St. 433, 98 Am. Dec. 237. The
courts cannot set aside a, public law on the
ground that it was passed in fraud of the
people. Sunbury, etc., R. Co. v. Cooper, 33
Pa. St. 278.

Tennessee.— Ballentine v. Pulaski, 15 Lea
(Tenn.) 633. That an enactment was secured
by bribery does not authorize the court to
declare it invalid. Lynn v. Polk, 8 Lea
(Tenn.) 121.

West Virginia.— Slack 17. Jacob, 8 W. Va.
612.

Wyoming.— In re Johnson County, 4 Wyo.
133, 32 Pac. 850.

United States.— Chae Chan Ping v. U. S.,

130 U. S. 581, 9 S. Ct. 623, 32 L. ed. 1068;
Tilley v. Savannah F., etc., R. Co., 4 Woods
(U. S.) 427, 5 Fed. 641. The remedy for
burdensome laws is with congress. In re
Meador, 1 Abb. (U. S.) 317, 16 Fed. Cas.
No. 9,375, 5 Am. L. Rev. 166, 2 Am. L. T.
Rep. (U. S. Cts.) 140, 10 Int. Rev. Rec. 74,
2 Leg. Gaz. (Pa.) 193, 3 West. Jur. 209.

See 10 Cent. Dig. tit. " Constitutional
Law," § 131.

39. California.— People r. Beatty, 14 Cal.

566 ; Ex p. Newman, 9 Cal. 502.

Indiana.— McCulloch v. State, 11 Ind. 424.
See also Wright v. Defrees, 8 Ind. 298.

Iowa.—-Miners' Bank v. U. S., 1 Greene
(Iowa) 553.

Minnesota.— Jewell v. Weed, 18 Minn. 272.
Missouri.— Brown v. Cape Girardeau, 90

Mo. 377, 2 S. W. 302, 59 Am. Rep. 28; State
V. Hays, 49 Mo. 604.

Nebraska.— Bradshaw v. Omaha, 1 Nebr.
16.

Ohio.— State v. Dudley, 1 Ohio St. 437.

Pennsylvania.— Sunbury, etc., R. Co. v.

Cooper, 33 Pa. St. 278.

Tennessee.—-Williams v. Nashville, 89
Tenn. 487, 15 S. W. 364.

United States.— Soon Hing v. Crowley, 113
U. 8. 703, 5 S. Ct. 730, 28 L. ed. 1145; Doyle
V. Continental Ins. Co., 94 U. S. 535, 24 L. ed.

148. See also Ex p. McCardle, 7 Wall. (U. S.)

506, 19 L. ed. 264; Bank of Commerce r.

New York, 2 Black (U. S.) 620, 17 L. ed.

451; Fletcher v. Peck, 6 Cranch (U. S.) 87,
3 L. ed. 162.

See 10 Cent. Dig. tit. " Constitutional

Law," § 131; and Cooley Const. Lim. (6th
ed.) 220-222.

40. Prince v. Skillin, 71 Me. 361, 36 Am.
Rep. 325; Werts v. Rogers, 56 N. J. L. 480,
28 Atl. 726, 23 L. E. A. 354.



CONSTITUTIONAL LA W [8 Cye.J 853

fere with the duties of executive oflBcers unless they are of a character purely

ministerial.^'

41. Arkansas.— Hawkins v. Governor, 1

Ark. 570, 33 Am. Dec. 346.
Connecticut.— Bradley v. New Haven, 73

Conn. 646, 48 Atl. 960.

Georgia.— Johnson v. Jackson, 99 Ga. 389,
27 S. E. 734; Peeples v. Byrd, 98 Ga. 688,

25 S. E. 677.

Illinois.— People v. Yates, 40 111. 126 ; Peo-
ple V. Bissell, 19 111. 229, 68 Am. Dee. 591.

Indiana.—Wilkinson v. Board of Children's
Guardians, 158 Ind. 1, 62 N. E. 481; Terre
Haute V. Evansville E. Co., 149 Ind. 174, 46
N. B. 77; Jackson County v. State, 147 Ind.
476, 46 N. E. 908.

Iowa.— State v. Barker, (Iowa 1902) 89
N. W. 204.

Louisiana.— State v. Board of Liquidation,
42 La. Ann. 647, 7 So. 706, 8 So. 577; State
V. Deslonde, 27 La. Ann. 71; Claiborne v.

Police Jury, 7 Mart. (La.) 5.

Maryland.— Baltimore City v. Bonaparte,
93 Md. 156, 48 Atl. 735.

Michigan.— People v. Auditor-Gen., 38
Mich. 746.

Minnesota.— State v. Westfall, 85 Minn.
437, 89 N. W. 175; Hayne v. Metropolitan
Trust Co., 67 Minn. 245, 69 N. W. 916;
State V. Whitcomb, 28 Minn. 56, 8 N. W.
902. See also St. Paul, etc., R. Co. v. Brown,
24 Minn. 517; State v. Dike, 20 Minn. 363.

Missouri.—-State v. Towns, 153 Mo. 91, 54
S. W. 552. See also Perry v. O'Hanlon, 11

Mo. 585, 49 Am. Dec. 100.

New Jersey.— Moore v. Haddonfield St.

Com'rs, 62 N. J. L. 386, 792, 41 Atl. 946.

Courts cannot compel a governor to produce
a paper which his official duty in his opin-

ion requires him to withhold. Thompson v.

German Valley E. Co., 22 N. J. Eq. 111.

Pennsylvania.— Hartranft's Appeal, 85 Pa.
St. 433, 27 Am. Rep. 667; Gray v. Pentland,
2 Serg. & R. (Pa.) 23.

Texas.—• Houston Tap, etc., R. Co. v. Ran-
dolph, 24 Tex. 317.

United States.— U. S. v. Queen, 105 Fed.
269; Taylor v. Kercheval, 82 Fed. 497.

See 10 Cent. Dig. tit. "Constitutional
Law," § 133.

But see Cahill v. Perrine, 105 Ky. 531, 20

Ky. L. Rep. 1454, 1656, 49 S. W. 344, 50
S. W. 19 (where it is said that the circuit

judge, by the constitution, is a conservator
of the peace throughout the commonwealth;

. and may properly discharge the duties im-

posed upon him by statute of appointing
guards to protect property against mobs,
" without infringing section 28 of the Con-
stitution"); State V. North Dakota Chil-

dren's Home Soc, 10 N. D. 493, 88 N. W.
273 (holding that an act relating to socie-

ties for securing homes for orphans, etc., did

not impose non-judicial duties upon judges).

It is the settled doctrine that the courts

cannot control or interfere with the judgment
or discretion of an executive officer, except

where the duties to be performed are purely

ministerial. See U. S. v. Windom, 137 U. S.

636, 11 S. Ct. 197, 34 L. ed. 811; U. S. v.

Black, 128 U. S. 40, 9 S. Ct. 12, 32 L. ed.

354; Gaines v. Thompson, 7 Wall. (U. S.)

347, 19 L. ed. 62; Patent Commissioner v.

Whiteley, 4 Wall. (U. S.) 522, 18 L. ed. 335;
Decatur v. Paulding, 14 Pet. (U. S.) 497, 10

L. ed. 559, 609; Kendall v. U. S., 12 Pet.

(U. S.) 524, 9 L. ed. 1181; Melntire v. Wood,
7 Cranch (U. S.) 504, 3 L. ed. 420; Marbury
V. Madison, 1 Cranch (U. S.) 137, 2 L. ed.

60. " Or, as we think, where the statute under
which he acts is unconstitutional." But the
circuit court may restrain a postmaster from
withholding mail matter from a citizen to

whom it is directed, under an order of the
postmaster-general, which was beyond the

scope of his constitutional authority.

Hoover v. McChesney, 81 Fed. 472. Where
a marshal's claim for fees is presented for

allowance, and the department in its discre-

tion suspends action until vouchers are fur-

nished, etc., the courts should not assume
jurisdiction until final action is taken or is

deferred for an unreasonable time. U. S. v.

Fletcher, 147 U. S. 664, 13 S. Ct. 343, 37
L. ed. 322 [follounng New Orleans v. Paine,
147 U. S. 261, 13 S. Ct. 303, 37 L. ed. 162].

The question as to the assertion of one that
he is the owner of a tract of land, which the
land officers regard as public land, is treated

in Litchfield v. Register, 9 Wall. (U. S.)

575, 19 L. ed. 681. See Astrom v. Hammond,
3 McLean (U. S.) 107, 2 Fed. Cas. No. 596.

As to a subpoena duces tecum issuing to the
president of the United States see U. S. f.

Burr, 4 Cranch C. C. (U. S.) 455, 25 Fed.
Cas. No. 14,692a.
Authority to hold court.— Under the act of

March 23, 1900, providing that the judge of

the court of common pleas, on the request

of the justice of the supreme court, should
hold the circuit court, and the act of 1891,
declaring that the law judge of the court of

common pleas should ipso facto be appointed
to hold the circuit court, the judge of the
court of common pleas derives his authority
to hold the circuit court from the appoint-
ment as judge of the court of common pleas,

and not from the request of the justice of
the supreme court. Commonwealth Roofing
Co. V. Palmer Leather Co., 67 N. J. L. 566,
52 Atl. 389.

Laws (1901), c. 237, providing for the Tor-
rens system of registering land titles, is not
unconstitutional, in that it violates article 3
of the constitution, vesting the powers of gov-
ernment in three distinct departments. State
V. Westfall, 85 Minn. 437, 89 N. W. 175, 89
Am. St. Rep. 571, 57 L. E. A. 297.
The Anti-Monopoly Act does not impose

non-judicial duties upon judicial officers. In
re Davies, 168 N. Y. 89, 61 N. E. 118, 32
N. Y. Civ. Proc. 163, 56 L. E. A. 855 [re-

versing 67 N. Y. Suppl. 492], The justices
of the supieme court may order certain per-
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b. Granting Reprieves and Pardons.*' The judicial power cannot exercise a

revisory authority over executive acts such as the granting of reprieves and
pardons.^

e. Injunction.^ Generally the head of an executive department cannot be
enjoined from the performance of his duties.*'

d. Mandamus.** While an executive officer is not subject to mandamus in

matters involving the exercise of discretion,*'' the writ generally may be issued

sons to give testimony to enable the attorney-
f;sneral to determine the propriety of a suit

to enforce the anti-monopoly law. Matter
of Atty.-Gen., 22 N. Y. App. Div. 285, 47
N. Y. Suppl. 883 [affirming 21 Misc. (N. Y.)

101, 47 N. Y. Supf)l. 20].
" The executive, in the proper discharge of

his duties under the Constitution, is inde-

pendent of the courts as he is of the legisla-

ture." Cooley Const. Lim. (6th ed.) 136.
" The issuing of the executions by the

Comptroller General to collect the public

revenue due to the State, vpas the act of the
Executive department of the State govern-
ment, and the Courts have no power or au-
thority to compel that department, by man-
damus or other judicial process, to issue exe-

cutions for the collection of the public rev-

enue of the State, or to restrain that depart-

ment of the government from doing so, or to

prescribe the kind or suflSciency of the evi-

dence which shall be necessary to authorize
it to issue such executions against the de-

faulting officers and agents of the govern-

ment— that is a matter which belongs to the
Executive department of the government, ex-

clusivelv." Scofield v. Perkerson, 46 Ga. 350,

359.

The legal action of executive ofScers may
be determined by the court and brought in

question in causes requiring judicial action.

State V. Fidelity, etc., Ins. Co., 39 Minn. 538,
41 N. W. 108.

The military authority of the governor was
stated to be supreme in State v. Harrison,
34 Minn. 526, 26 N. W. 729.

42. See, generally. Pardons.
43. The power of staying the execution of

a death sentence pending an .appeal, conferred

on the supreme court, is treated in Parker v.

State, 135 Ind. 534, 35 N. E. 179, 23 L. R. A.
859 [modifying Butler v. State, 97 Ind. 373].

And see Pleuler v. State, 11 Nebr. 547, 10

N. W. 481 (authority conferred on magis-
trates in liquor cases was held not to confer

a pardoning power) ; Astrom v. Hammond, 3

McLean (U. S.) 107, 2 Fed. Cas. No. 596.

44. As to injunctions generally see Injunc-
tions.

45. District of Columbia.—The head of the

executive department cannot be enjoined from
enforcing the execution of a general law af-

fecting only public rights. Grant v. Cooke,

7 T>. C. 105.

Indiana.— In Smith v. Myers, 109 Ind. 1,

9 N. K. 692, 58 Am. Rep. 375, it was held

that certified copies of the returns of certain

votes could not be stopped by injunction in

the hands of the secretary of state.

[V. B, 6, b]

Massachusetts.— A court of equity cannot
restrain the secretary of state from issuing
a city charter on the ground that the statute
authorizing such charter is unconstitutional.
Larcom v. Olin, 160 Mass. 102, 35 N. E. 113.

Minnesota.— The governor cannot be re-

strained from doing an act in his official ca-

pacity. Western R. Co. v. De Graff, 27 Minn.
1, 6 N. W. 341.

New York.— The officers of the state can-
not be enjoined, even though the judge deems
the statute in question unconstitutional.
Thompson v. Canal Fund Com'rs, 2 Abb. Pr.
(N. Y.) 248.

Oklahoma.— The execution of orders given
by the president for the removal of intruders
from government land will not be enjoined.
Guthrie v. Hall, 1 Okla. 454, 34 Pae. 380.

United States.—Green v. Mills, 69 Fed. 852,
16 C. C. A. 516, 30 L. R. A. 90; New Orleans
V. Paine, 147 V. S. 261, 13 S. Ct. 303, 37 L. ed.

162 [affirming 51 Fed. 833, 2 C. C. A. 516].

See 10 Cent. Dig. tit. " Constitutional
Law," § 135.

Mandamus or inj.unction will lie against
the secretary of the interior, where he at-

tempts illegally to annul the action of his

predecessor, approving the location of a rail-

road's right of way over public lands. Noble
V. Union River Logging R. Co., 147 U. S.

165, 13 S. Ct. 271, 27 L. ed. 123.

The president cannot be restrained from
carrying into effect an unconstitutional act

of congress. Mississippi v. Johnson, 4 Wall.
(U. S.) 475, 18 L. ed. 437.

46, As to mandamus generally see Man-
damus.

47. Arizona.— Board of Directors v. Wolf-
ley, (Ariz. 1889) 22 Pac. 383.

Arkansas.— Hawkins v. Governor, 1 Ark.
570, 33 Am. Dec. 346.

California.— Hatch v. Stoneman, 66 Cal.

632, 5 Pac. 734. See, however, Benjamin v.

Perkins, 55 Cal. 483; Harpending v. Haight,
39 Cal. 189, 2 Am. Rep. 432; Middleton v.

Low, 30 Cal. 596; People v. Brooks, 16 Cal.

11; People v. Whitman, 6 Cal. 659.

Colorado.— Greenwood Cemetery Land Co.

V. Routt, 17 Colo. 156, 28 Pac. 1125, 31 Am.
St. Rep. 285, 15 L. R. A. 369.

Connecticut.— Malmo's Appeal, 72 Coim. 1,

43 Atl. 485.

District of Columbia.— U. S. V. Boutwell, 7

D. C. 64; Mississippi v. Durham, 4 Mackey
(D. C.) 235.

Florida.— State v. Drew, 17 Fla. 67 ; Towle
V. State, 3 Fla. 202.

Georgia.— Low v. Towns, 8 Ga. 360; Bon-
ner V. State, 7 Ga. 473.



CONSTITUTIONAL LAW [8 Cycj 855

against him in matters wherein he performs a mere ministerial duty or is without

power to act at all.^

Illinois.— People v. Cullom, 100 111. 472;
Marshall v. Moses, 40 111. 126; People v.

Hatch, 33 111. 9 ; People v. Bisaell, 19 111. 229,

68 Am. Dec. 591.

Indiana.— Hovey v. State, 127 Ind. 588, 27
N. E. 175, 22 Am. St. Rep. 663, 11 L. R. A.
763.

Louisiana.— State v. Board of Liquidation,
42 La. Ann. 647, 7 So. 706, 8 So. 577 ; State v.

Cavanac, 30 La. Aon. 237. See also State
V. Lewis, 28 La. Ann. 84; State v. Deslonde,
27 La. Ann. 71; State v. Warmoth, 24 La.
Ann. 351, 13 Am. Rep. 126; State v. War-
moth, 22 La. Ann. 1, 2 Am. Rep. 712.

Maine.— Dennett, Petitioner, 32 Me. 508,
85 Am. Dec. 643.

Maryland.—Miles v. Bradford, 22 Md. 170,

85 Am. Dec. 643; Green v. Purnell, 12 Md.
829.

Michigan.—People v. Auditor-Gen., 38 Mich.
746. See also People v. Board of State Audit-
ors, 32 Mich. 191 ; People v. Governor, 29
Mich. 320, 18 Am. Rep. 89.

Minnesota.— In Secombe v. Kittelson, 29
Minn. 555, 12 N. W. 519, it was held that an
executive officer was not subject to the judici-

ary even in ministerial matters. See also

State V. Braden, 40 Minn. 174, 41 N. W. 817;
State V. Whiteomb, 28 Minn. 50, 8 N. W.
902 ; Western R. Co. v. De GraflF, 27 Minn. 1,

6 N. W. 341; State v. Dike, 20 Minn. 363;
Rice V. Austin, 19 Minn. 103, 18 Am. Rep.
330; Chamberlain v. Sibley, 4 Minn. 309;
Minnesota, etc., R. Co. v. Sibley, 2 Minn. 13,

Mississippi.— The governor cannot be com-
pelled by mandamus to perform any act.

Vicksburg, etc., R. Co. v. Lowry, 61 Miss.

102, 48 Am. Rep. 76.

Missouri.— That mandamus will not lie to

compel the governor to perform any duty
ministerial or political see Robb v. Stone, 120

Mo. 428, 25 S. W. 376, 41 Am. St. Rep. 705,

23 L. R. A. 194; State v. Fletcher, 39 Mo. 388.

Nehraslca.— State v. Savage, (Nebr. 1902)
90 N. W. 898.

Tfew -Jersey.— McCullough v. Essex Countv
Cir. Ct., 59 N. J. L. 103, 34 Atl. 1072; State

V. Governor, 25 N. J. L. 331, no power to

award a mandamus against the governor.

Pennsylvania.— Com. v. Wickinsham, 66
Pa. St. 134. See also Hartranft's Appeal, 85
Pa. St. 433, 27 Am. Rep. 667, where it was
held that the governor was not subject to the

subpoena of the grand jury.

Rhode Island.— Mauran v. Smith, 8 R. I.

192, 5 Am. Rep. 564.

Tennessee.— Bates v. Taylor, 87 Tenn. 319,

11 S. W. 266, 3 L. R. A. 316; Jonesboro Fall

Branch, etc.. Turnpike Co. v. Brown, 8 Baxt.
(Tenn.) 490, 35 Am. Rep. 713.

J'eiBas.— Chalk v. Darden, 47 Tex. 438;
Galveston, etc., R. Co. v. Gross, 47 Tex. 428.

And see Kuechler v. Wright, 40 Tex. 600;

Bledsoe v. International R. Co., 40 Tex.

537.

United States.—" It has been settled from
the adoption of the Constitution of the United
States, dividing the powers of government into

three departments, that the judiciary cannot
properly interfere with executive action when
the executive officer is authorized to exercise
his judgment or discretion; that it is only
in cases where the executive officer has to

perform a purely ministerial act that tlie

courts, either by a proceeding in mandamus
or injunction, can direct or control the per-

formance of such (ministerial) act." Dudley
V. James, 83 Fed. 345, 349. See also Noble
V. Union River Logging R. Co., 147 U. S.

165, 13 S. Ct. 271, 37 L. ed. 123 laffi/rming

20 D. C. 555]. In U. S. v. Blaine, 139 U. S.

306, 11 S. Ct. 607, 35 L. ed. 183, it was held
that the judicial department had no power
to grant a mandamus in the case of award
under a treaty. See also U. S. v. Black, 128
U. S. 40, 9 S. Ct. 12, 32 L. ed. 354, a, case
of a pension certificate.

See 10 Cent. Dig. tit. " Constitutional
Law," § 134.

A public ofScer cannot be compelled to do a
particular thing which his superior has law-
fully ordered him not to do. Butterworth v.

V. S., 112 U. S. 50, 5 S. Ct. 25, 28 L. ed. 656.

See also U. S. v. Guthrie, 17 How. (U. S.)

284, 15 L. ed. 102; U. S. v. Seaman, 17 How.
(U. S.) 225, 15 L. ed. 226; Reeside v. Walker,
11 How. (U. S.) 272, 13 L. ed. 693 [affirming
Bruun. Col. Cas. (U. S.) 571, 1 Hayw. & H.
(U. S.) 363, 20 Fed. Cas. No. 11,656, 11 Law
Rep. 448] ; Brashear v. Mason, 6 How. (U. S.)

92, 12 L. ed. 357; Decatur v. Paulding, 14
Pet. (U. S.) 497, 599, 10 L. ed. 559, 609.

48. Alabama.— Tennessee, etc., R. Co. v.

Moore, 36 Ala. 371.

District of Columbia.— U. S. v. Bayard, 5

Mackey (D. C.) 428. But see U. S. v. Bay-
ard, 4 Mackey (D. C.) 310.

Illinois.— People v. Sijate Secretary, 58 111.

90. }--

Indiana.— Baker v. Kirk, 33 Ind. 517. See
Governor v. Nelson, 6 Ind. 496.

Iowa.— Bryan v. Cattell, 15 Iowa 538.

Kansas.— Martin v. Ingham, 38 Kan. 641,
17 Pac. 162.

Louisiana.— State v. Houston, 40 La. Ann.
393, 4 So. 50, 8 Am. St. Rep. 532. See State
V. Johnson, 28 La. Ann. 932.

Maryland.— Magruder v. Swann, 25 Md.
173.

Michigan.— People v. State Auditors, 42
Mich. 422, 4 N. W. 274.

Missouri.— State v. Garesche, 3 Mo. App.
526. See Pacific R. Co. v. Price, 23 Mo. 353,
66 Am. Dec. 673.

Montana.— Chxunasero v. Potts, 2 Mont.
242.

'Nebraska.— State v. Thayer, 31 Nebr. 82,
47 N. W. 704.

Nevada.— State v. Blasdel, 4 Nev. 241.

North Carolina.— Raleigh, etc., Air-Line R.

[V, B, 6, d]
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7. Election, Appointment, and Removal of Officers. While the election,

appointment, and removal of officers are matters not witliin the function of the
judiciary, yet the courts have power to determine certain questions as to the title

to office/'

Co. V. Jenkins, 68 N. C. 499, 502. See also
Gotten V. Ellis, 52 N. C. 545.

Ohio.— Citizens' Bank v. Wright, 6 Ohio
St. 318; State v. Chase, 5 Ohio St. 528.

Texas.— General Land OiKce Commissioner
V. Smith, 5 Tex. 471.

Wiscon.iin.— State v. Doyle, 40 Wis. 175,
22 Am. Kep. 692; State v. Hastings, 15 Wis.
75. See Atty.-Gen. v. Barstow, 4 Wis. 567.

United States.—" If, as the petition sug-
gests, the Commissioner of Pensions refuses
to carry out the decision of his superior
officer, there would seem to be prima facie
ground for at least calling upon him to show
cause why a mandamus should not issue."

U. S. V. Black, 128 U. S. 40, 51, 9 S. Ct. 12,

32 L. ed. 354. After a, patent has been duly
signed, etc., the title passes, and the minis-
terial duty of delivering the instrument can
be enforced by mandamus. U. S. v. Schurz,
102 U. S. 378, 28 L. ed. 167. But see Cox v.

V. S., 9 Wall. (U. S.) 298, 19 L. ed. 579;
Gaines v. Thompson,' 7 Wall. (U. S.) 347, 19

L. ed. 62; U. S. v. Edmunds, 5 Wall. (U. S.)

563, 18 L. ed. 692; HoUoway v. Whiteley, 4
Wall. (U. S.) 522, 18 L. ed. 335.

See 10 Cent. Dig. tit. " Constitutional

Law," § 134.

As to the issuance of a mandamus to con-

trol the action of the postmaster-general in

respect to a ministerial act see Kendall v.

U. S., 12 Pet. (U. S.) 524, 9 L. ed. 1181. See

also Marbury v. Madison, 1 Cranch (U. S.)

137, 2 L. ed. 60.

When a law enjoins upon the governor or

other executive ofiScer a mere ministerial

duty, leaving him no discretion, the writ of

mandamus may issue as an appropriate exer-

cise of judicial power. State v. Savage,

(Nebr. 1902) 90 N. W. 898.

49. Alabama.— Fox v. McDonald, 101 Ala.

51, 13 So. 416, 46 Am. St. Eep. 98, 21 L. E. A.
529 (holding that the power to appoint to

office and fill vacancies is not inherently an
executive function, and that an act to estab-

lish a board of commissioners of police by ap-

pointment by a probate judge is not unconsti-

tutional) ; State v. Porter, 1 Ala. 688 [over-

ruling State V. Paul, 5 Stew. & P. (Ala.)

40], holding that the court had power to de-

termine the constitutional qualifications of

one elected by the two houses of the general

assembly to a judgeship. See also State v.

.4.dams, 2 Stew. (Ala.) 231.

Arkansas.— Baxter v. Brooks, 29 Ark. 173,

the general assembly intrusted with exclusive

jurisdiction over contested elections. See also

State V. Baxter, 28 Ark. 129. Executive offi-

cers, under the constitution, cannot be con-

stituted a court; hence there is no appeal.

So: p. Allen, 26 Ark. 9.

California.— The constitutional provision

as to division of powers refers wholly to the

[V. B. 7]

state government; hence it is not violated by
an act empowering district judges to ap-
point members of a city police board. Staude
r. Board of Election Com'rs, 61 Cal. 313. And
see Tuolumne County v. Stanislaus County,
6 Cal. 440, law authorizing county judges to

appoint certain commissioners.
Colorado.—In re Fire, etc., Com'rs, 19 Colo.

482, 36 Pac. 234 Idistinguishing Trimble v.

People, 19 Colo. 187, 34 Pac. 981, 41 Am. St.

Rep. 236, power with the courts to determine
whether the former incumbent or the new ap-

pointee is entitled to the office of fire and
police commissioner]

.

Florida,.— State v. Johnson, 30 Fla. 499,

11 So. 855.

Georgia.— An act authorizing judges to ap-

point a board of registration and election

managers does not contravene the constitu-

tional requirement as to the division of

powers. Russell v. Cooley, 69 Ga. 2 IS. But
see State v. Towns, 8 Ga. 360.

Illinois.— The law giving the county court
power to appoint election commissioners does
not violate the provisions of the constitution

as to the division of powers. People v. Hoff-

man, 116 111. 587, 5 N. E. 596, 8 N. E. 788,

56 Am. Rep. 793. And see People v. Morgan,
90 111. 558 (original board appointed by gov-
ernor and vacancies filled legally by judge) ;

Wilcox V. People, 90 111. 186 (full power as

to removal given to governor)

.

Indiana.— An act providing that a judge
may, upon a change of venue from him, ap-

point a judge pro tempore is constitutional.

State V. Dufour, 03 Ind. 567; Starry v.

Winning, 7 Ind. 311.

Kentucky.— Because the official authorized

by law to appoint a collector of taxes fails

to find one the court may not appoint one.

McLean County v. Owensboro Deposit Bank,
81 Kj. 254. The right of approval and im-
plied right of disapproval of the appointment
of a deputy by the sheriff, conferred on the

county court, belongs to its executive, and not
to its judicial power. Applegate v. Apple-

gate, 4 Mete. (Ky.) 236. And see Taylor v.

Com., 3 J. J. Marsh. (Ky.) 401.

Louisiana.— State v. Rost, 47 La. Ann. 53,

16 So. 776, an act of the governor in remov-
ing a public officer not reviewable by the
courts. See also to same effect State v. La-
mantia, 33 La. Ann. 446; State v. Cahen, 28

La. Ann. 645; State v. Fisher, 26 La. Ann.
537. The law which empowers judges to

suspend sherifis for the neglect of duty is

not constitutional. State v. Richmond, 29
La. Ann. 705. See also State v. Ramos, 10

La. Ann. 420.

Maryland.—Wntkins v. Watkins, 2 Md. 341.

Massachusetts.— An act directing the jus-

tices to appoint supervisors of election is

unconstitutional, as such officers are execu-
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8. Delegation of Powers by Judiciary.
, 60

The judiciary cannot delegate its

In General. " It is the prov-
powers.'

C. Executive Powers and Functions— i.

ince of the executive to enforce." '*

2. Appointment, Election, and Removal of Officers. The power to appoint

to and remove from office belongs generally to the executive only when conferred

by law.^'

tivo officers. Matter of Election Case Sup'rs,
114 Mass. 247, 19 Am. Eep. 341. See also

Wales V. Belcher, 3 Pick. (Mass.) 508.
Missouri.— Courts cannot interfere with

the governor in issuing a commission. Matter
of Opinion of Court, 58 Mo. 369. See also
Lewis V. State, 12 Mo. 128.

Nebraska.— State v. Boyd, 31 Nebr. 682, 48
N. W. 739, 51 N. W. 602.

New Jersey.— If the power were executive,

the attempt to confer it on the chief justice

would violate the provision of the constitu-

tion as to the division of powers. In re
Cleveland, 51 N. J. L. 311, 17 Atl. 772.

New York.— Tappan v. Gray, 9 Paige
(N. Y.) 507 Ireversing 3 Edw. (N. Y.) 450];
Willoughby v. Comstock, 3 Edw. (N. Y.) 424,

jurisdiction to oust an officer in no way con-

nected with the administration of justice in
the court.

Ohio.— State v. Kendle, 52 Ohio St. 346, 39
N. E. 947 (an act authorizing judges to ap-

point jury commissioners is valid) ; State v.

Hawkins, 44 Ohio St. 98, 5 N. E. 228 (power
of the governor to remove officials for mis-
conduct).

Oklahti/ia.— The action of the governor in

removing an officer, if within his statutory
power, will not be reviewed by the courts.

Cameron v. Parker, 2 Okla. 277, 38 Pac. 14.

Tetiiiessee.— The official action of the gov-

ernor in issuing a certificate of election to

those elected to congress can neither be re-

strained nor coerced by the courts. Bates
V. Taylor, 87 Tenn. 319, 11 S. W. 266, 3

L. K. A. 316.

West Virginia.—State v. Mounts, 36 W. Va.

179, 14 S. E. 407, 15 L. E. A. 243.

Wisconsin.— Atty.-Gen. v. Barstow, 4 Wis.

567; AtLy.-Gen. v. Brown, 1 Wis. 513.

United States.— In re Election Sup'rs, 2

Flipp. (U. S.) 228, 23 Fed. Cas. No. 13,628,

2 Cine. L. Bui. 714.

See 10 Cent. Dig. tit. " Constitutional

Law," § 137.

50. Delaware.— The chancellor cannot ap-

point a person as master to state an account.

Reybold v. Dodd, 1 Harr. (Del.) 401, 26 Am.
Dee. 401.

Illinois.— A judge cannot authorize minis-

terial court officers to exercise judicial pow-

ers in his absence. Wight v. Wallbaum, 39

111. 554.

Indiana.— The provision of the constitution

requiring the supreme court to give a state-

ment in writing of its decisions, etc., cannot

be delegated. State v. Noble, 118 Ind. 350,

21 N. E. 244, 10 Am. St. Rep. 143, 4 L. R. A.

101.

n.— A court cannot delegate au-

thority to a, sheriff to take bail and ap-

prove sureties. Jacquemine v. State, 48 Miss.

280.

North Carolina.— An order directing the
sheriff to commit a defendant until he should
answer questions before a commissioner ap-

pointed to take his examination before trial

was held void as delegating judicial power.
Bradley Fertilizer Co. v. Taylor, 112 N. C.

141, 17 S. E. 69. A court cannot delegate its

judicial functions to its clerk. Strickland

V. Cox, 102 N. C. 411, 9 S. E. 414.

Texas.— Southern Oil Co. v. Wilson, 22

Tex. Civ. App. 534, 56 S. W. 429.

Vermont.— Weeks i. Boynton, 37 Vt. 297.

See 10 Cent. Dig. tit. " Constitutional
Law," § 138.

51. Greenough v. Greenough, 11 Pa. St.

489, 494, 51 Am. Dec. 567; Wayman v. South-
ard, 10 Wheat. (U. S.) 1, 6 L. ed. 253. The
right of the executive ofBeers named in the

constitution to exercise all the powers prop-

erly belonging to the executive department
is given indisputably by the constitution.

State V. Savage, (Nebr. 1902) 90 N. W. 898,

91 N. W. 557.

A provision in the constitution as to distri-

bution of powers, as to no person in one de-

partment exercising the powers of the others,

and as to the executive power of the state

being vested in the governor is declaratory
and does not confer any specific powers.
Field V. People, 3 111. 79.

The enforcement of the rights of govern-
ment as to depredations upon property be-

longs to the executive. Stephenson v. Little,

10 Mich. 433.

The fact that the legislature might have
conferred on others than the governor and
council certain duties, as provided in a, cer-

tain act, does not take away from that act its

executive character, and the duty is imposed
upon them as an executive department and
not as individuals. In re Dennett, 32 Me.
508, 54 Am. Dsc. 602.

52. Alabama.—^Fox v. McDonald, 101 Ala.

51, 13 So. 416, 46 Am. St. Rep. 98, 21 L. R. A.
529, holding that the power to appoint to of-

fice or to fill vacancies is not inherently an
executive function. See also State v. Foster,

130 Ala. 154, 30 So. 477.

Colorado.— In re Fire, etc., Com'rs, 19

Colo. 482, 36 Pac. 234 (holding that while the

governor may remove certain officials and fill

the vacancies, he cannot install the new ap-

pointees by use of the militia before an adju-

dication) ; Lamb v. People, 3 Colo. App. 106,

32 Pac. 618 (holding that the power of ap-

[V, C. 2]
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The executive cannot assume legislative3. Encroachment on Legislature.

functions.^

4. Encroachment on Judiciary— a. In Genepal. Statutes delegating judicial
power to executive and administrative officers are unconstitutional.^

pointing and removing a state veterinary sur-
geon was in the governor alone).

Illinois.— A charter providing that the city
council shall judge of the qualification and
election of its members does not conflict with
the constitutional provision vesting the ju-
dicial power in the courts. Keating v. Stack,
116 111. 191, .5 N. E. 541. It was not intended
that the division of powers should be abso-
lutely independent; and the governor is not
clothed with the sole power of removing from
office the secretary of state whom he has ap-
pointed. Field V. People, 3 111. 79.

Indiana.— The constitutional grant of ex-
ecutive power to the governor does not invest
him with the exclusive right to exercise the
power of appointment to office. Hovey v.

State, 119 Ind. 395, 21 N. E. 21.

Kansas.—McMaster v. Herald, 56 Kan. 231,
42 Pac. 697.

Keniuclcy.— The statute as to the duties of
the contesting board in elections for a clerk
of the court of appeals does not authorize an
inquiry as to the violation by the person
elected of the constitutional provision as to
dueling, etc., and the judgment that he is

not entitled to the office, etc. Com. v. Jones,
10 Bush (Ky.) 725.

Louisiana.— The power to remove for cause
implies authority to judge of the existence
of the cause, and being vested in the execvitive

cannot be controlled by any other branch of

the government. State v. Doherty, 25 La.
Ann. 119, 13 Am. Rep. 131.

Maryland.— Cantwell v. Owens, 14 Md. 215.

Michigan.— Power to remove may be vested
in a superior officer or board, although the
act is judicial. Fuller r. Ellis, 98 Mich. 96,
57 N. W. 33. The constitution commits to
the legislature the whole subject of removal,
and the determination of cause may be vested
by it in other departments, although the ex-

ercise of judicial powers is involved. Peo-
ple V. Stuart, 74 Mich. 411, 41 N. W. 1091,

16 Am. St. Rep. 644.

Nebraska.— The provision of the constitu-

tion as to the removal of county officers by
the board of county commissioners does not
.authorize the exercise of judicial powers.
State V. Oleson, 15 Ncbr. 247, 18 N. W. 45.

New Jersey.— The executive department is

not charged with the duty of removing a
state officer for misbehavior. Board of Police

Com'rs V. Pritchard, 36 N. J. L. 101.

Ohio.— The power conferred on the gov-

ernor to remove members of the board of

police commissioners is administrative and
not judicial. State v. Hawkins, 44 Ohio St.

98, 5 N. E. 228.

Oklahoma.— Cameron v. Parker, 2 Okla.

277, 38 Pac. 14.

Utah.— Gilbert v. Board of Police, etc.,

Com'rs, II Utah, 378, 40 Pac. 264.

[V, C, 3]

Washington.—A law placing the settlement

,

of the statement of facts on appeal practi-
"

cally in the hands of parties to the suit is

not unconstitutional. State v. Arthur, 7
Wash. 358, 35 Pac. 120.

Wisconsin.—State v. Superior, 90 Wis. 612,
64 N. W. 304, holding that the power to re-

move city officers conferred on the council
is administrative. An order of the superin-
tendent of public property removing a janitor
appointed by the court was held void. In re
Janitor Supreme Ct., 35 Wis. 410.

See 10 Cent. Dig. tit. " Constitutional
Law," § 140.

53. Madison County Ct. v. Richmond, etc.,

R. Co., 80 Ky. 16, holding that a court having
been authorized to submit the question to the
people could not revoke its action and order
a second vote.

A suspension of legal proceedings by any
other than legislative authority is void.
Johnson v. Duncan, 3 Mart. (La.) 530, 6 Am.
Dec. 675.

Ida. Sess. Laws (i8gg), p. 345, providing for
a state board of medical examiners, and au-
thorizing the governor to appoint such board
without the concurrence of the senate, is not
a violation of Ida. Const, art. 2, § 1, provid-
ing that no person or collection of persons
charged with the exercise of powers properly
belonging to either one of three departments,
viz., the legislative, executive, or judicial,

shall exercise any powers belonging to the
others. In re Inman, (Ida. 1902) 69 Pac.
120.

The making by the president of rules for
calling forth and drafting the militia is not
the exercise of a legislative power. In re
Griner, 16 Wis. 423.

Where acts of congress creating districts of
thfl surveyor-general have received a uniform
construction by the executive, acted upon for
years under the sanction of the law-making
power, it is conclusive on the judiciary. U. S.

V. Lytle, 5 McLean (U. S.) 9, 26 Fed. Gas.
No. 15,652.

54. Evans v. State, 63 Ala. 195 (question
under the code as to sheriff admitting to
bail) ; Hinsdale County v. Mineral County, 9
Colo. App. 368, 48 Pac. 675 (holding that an
act was not repugnant to the constitution as

an attempt to vest judicial power in the state

engineer and assisting surveyors).

A statute does not violate a constitutional
provision vesting judicial powers in the
courts, because it provides that charges of

violation of its provisions shall be heard by
an executive officer, there being a right to ap-
peal to the courts. Niagara F. Ins. Co. v.

Cornell, 110 Fed. 816.

30 U. S. Stat, at L. 1153, § 30, giving cer-
tain powers to the secretary of war over
bridges constructed over navigable water does
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b. Conferring Judicial Power on Executive and Administrative Officers—
(i) Ik Qenemal. Many statutes apparently of this kind, however, are constitu-

tional, as the power conferred is in reality ministerial.^

(ii) BoAMDS AND COMMISSIONERS. Authority conferred on boards and com-
missioners is generally of a ministerial nature.^^

not confer upon him legislative or judicial
power. E. A. Chatfield Co. v. New Haven,
110 Fed. 788; U. S. v. Moline, 82 Fed. 592.
In determining what federal laws were ap-

plicable to Oregon in 1848, providing that
those applicable should be in force there, the
court was held not to be bound by any con-
struction made by the administrative depart-
ment of the general government. Lownadale
V. Portland, Deady (U. S.) 1, 15 Fed. Gas.
No. 8,578, 1 Oreg. 381.

The legislature cannot vest in an officer

other than the courts any judicial powers to
be finally and exclusively exercised by him.
Gough V. Dorsey, 27 Wis. 119.

The provisions of the constitution of Cali-
fornia giving railroad commissioners power
as to fixing rates, etc., was held constitutional
in Southern Pac. Co. v. Board of Railroad
Gom'rs, 78 Fed. 236.

55. Arkansas.— Hempstead v. Dnderhill,
20 Ark. 337.

California.— People v. Boggs, 56 Cal. 648.
See also Holley v. Orange County, 106 Cal.
420, 39 Pac. 790.

Connecticut.— In re Clark, 65 Conn. 17, 31
Atl. 522, 28 L. R. A. 242.

District of Columiia.— U. S. v. Cooper, 20
D. C. 104.

Florida.— Ex p. Wells, 21 Fla. 280.
Georgia.— Carey v. Giles. 9 Ga. 253.
Illinois.—-Andrew v. People, 75 111. 605.

Indiana.— Indianapolis, etc., R. Co. i).

Backus, 133 Ind. 609, 33 N. E. 443; Cleve-

land, etc., R. Co. V. Backus, 133 Ind. 513, 33
N. E. 421, 18 L. R. A. 729; State v. Johnson,
105 Ind. 463, 5 N. E. 553.
Iowa.—-O'Brien v. Barr, 83 Iowa 51, 49

N. W. 68.

Michigan.—Northrup v. Maneka, 126 Mich.
550, 85 N. W. 1128.

Minnesota.— Home Ins. Co. v. Flint, 13

Minn. 244.

Wisconsin.— State v. Doyle, 40 Wis. 175,

22 Am. Rep. 692.

United States.— Shoemaker r. U. S., 147

U. S. 282, 13 S. Ct. 361, 37 L. cd. 170; Hoff
V. Jasper County, 110 U. S. 53, 3 S. Ct. 476,

28 L. ed. 68 ; North German Lloyd Steamship
Co. V. Hedden, 43 Fed. 17; In re Meador, 1

Abb. (U. S.) 317, 7 Fed. Cas. No. 9,375, 5 Am.
L. Rev. 168, 2 Am. L. T. Rep. (U. S. Cts.)

140, 153, 10 Int. Rev. Rec. 74, 2 Leg. Gaz.

(Pa.) 193, 3 West. Jur. 209; Doll v. Evans, 7

Fed. Cas. No. 3,969, 11 Am. L. Reg. N. S.

315, 15 Int. Rev. Rec. 143, 4 Leg. Gaz. (Pa.)

113, 9 Phila. (Pa.) 364, 29 Leg. Int. (Pa.)

116. The act of 1820 as to auditing the ac-

coimt of a collector of customs was held

constitutional in Murray v. Hoboken Land,
etc, Co., 18 Bow. (U. S.) 272, 15 L. ed. 372;

but the act of 1820 authorizing a treasury
agent to issue a distress warrant against a
defaulting officer, etc., was held unconstitu-

tional as conferring judicial powers in U. S.

V. Taylor, 3 McLean (U. S.) 539, 28 Fed.

Cas. No. 16,440.

See 10 Cent. Dig. tit. " Constitutional

Law," § 143 et seq.

A provision in an ordinance giving author-

ity to a poundmaster to sell animals for their

keeping, etc., was held void in Willis v. La-

gris, 45 111. 289.

Collector's return of taxes due and unpaid.— Such return is not open to the objection

that it gives the collector judicial power to

determine the question of delinquency, as it

is only made prima facie evidence. Andrews
V. People, 75 111. 605, 613.

A statute conferring power on a county at-

torney to punish for contempt was held to be
unconstitutional. In re Sims, 54 Kan. 1, 37
Pac. 135, 45 Am. St. Rep. 261, 25 L. R. A.
110.

The question as to disqualification to hold
office under V. S. Const. Amendm. 14 is a ju-

dicial one. Where the constitution of the
state vests judicial powers in courts, the leg-

islature cannot authorize the governor to as-

certain the disqualification and declare the
ofiiee vacant. State v. Townei 21 La. Ann.
490.

56. Illinois.— The civil service act is not
unconstitutional as delegating judicial pow-
ers to the civil service commissioners. Peo-
ple V. Kipley, 171 111. 44, 49 N. E. 229, 41
L. R. A. 775. An act was held not unconsti-
tutional, as conferring judicial powers on the

executive department, as the discharge of the
prisoner in question was granted on recom-
mendation of the board under a judicial order
of the court approved by the governor.
George v. People, 167 111. 447, 47 N. E. 741.

Indiana.— An act authorizing the mana-
gers of a reformatory to terminate the im-
prisonment of a convict according to certain

rules does not confer upon them judicial

powers. Skelton v. State, 149 Ind. 684, 49
N. E. 901; Miller v. State, 149 Ind. 607, 49
N. E. 894, 40 L. R. A. 109. In Langenberg
V. Decker, 131 Ind. 471, 31 N. E. 190, 16

L. R. A. 108, it was held that the powers con-

ferred on a board of tax commissioners was
constitutional. So also as to a board of ex-

aminers in dentistry. Wilkins v. State, 113
Ind. 514, 16 N. E. 192. The act authorizing
supervisors of highways to remove fences
along highways, etc., when deemed to be un-
safe does not confer judicial powers. Hymes
V. Aydelott, 26 Ind. 431.

Louisiana.— State v. Police Jury, 32 La.
Ann. 1022.

[V, C, 4, b, (II)]
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(ill) Clerks, Notaries, and Begorders. The delegation of powers to such

officers as clerks of courts, notaries, and recorders is common, and in most cases
the duties so delegated are ministerial.''

Michigan.— Andrews v. Carney, 74 Mich.
278, 41 N. W. 923 (holding that an act pro-
viding for election contests by petition to the
probate judge and appointment of a board of
examiners to recount ballots, etc., does not
confer judicial powers) ; Hartford F. Ins. Co.
V. Raymond, 70 Mich. 485, 38 N. W. 474
(holding that an act providing for the re-

vocation of licenses of foreign insurance com-
panies under certain circumstances does not
confer judicial powers upon the commissioner
of insurance).

Missouri.— State v. Hathaway, 115 Mo. 36,

21 S. W. 1081.

Nebraska.— Drew v. Kirkham, 8 Nebr. 477,
1 N. W. 451.

New York.— People v. Ulster, etc., R. Co.,

128 N. Y. 240, 28 N. E. 635, 40 N. Y. St. 280
[affirming 58 Hun (N. Y.) 266, 12 N. Y.
Suppl. 303, 34 N. Y. St. 983], holding that
an act providing for the reorganization of

railroads sold under mortgage does not con-

fer judicial powers on the railroad com-
missioners.

OAio.— France v. State, 57 Ohio St. 1, 47
N. E. 1041.

Rhode Island.— State Bd. Health v. Roy,
22 R. I. 538, 48 Atl. 802.

Wisconsin.— A statute authorizing trans-

fers from a reformatory to a state prison was
held constitutional in In re Linden, 112 Wis.

523, 88 N. W. 645. The commissioners of

public lands in refusing to issue a. patent

were held not to confer judicial powers.

State V. Timme, 60 Wis. 344, 18 N. W. 837.

In State v. Dodge County, 56 Wis. 79, 13

N. W. 680, it was held that an act authoriz-

ing the board of trustees of state hospitals

for the insane to correct mistakes as to insane

persons being charged to the wrong county,

etc., is valid.

See 10 Cent. Dig. tit. " Constitutional

Law," § 144.

An act vesting the power to assess the

property of telegraph, etc., companies in tax
commissioners was held valid in Western
Union Tel. Co. v. Henderson, 68 Fed. 588.

A statute giving the master commissioner

authority to grant writs of habeas corpus is

unconstitutional as conferring judicial au-

thority. Shoults V. McPheeters, 79 Ind.

373.

Commissioners to refund the bonded in-

debtedness of a township at a percentage,

and invest the sinking fund to be raised to

pay the same, are not charged with judicial

functions. Travelers' Ins. Co. v. Oswego Tp.,

59 Fed. 58, 7 C. C. A. 669.

Powers conferred upon commissioners to

apportion water in irrigation are judicial.

Thorp V. Woolman, 1 Mont. 168.

The Income Tax Law of 1864 authorizing

commissioners to issue attachments, etc., for

contempt against citizens refusing to produce
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their books, etc^, was held to be an attempt
to confer judicial power. Ex p. Doll, 7 Fed.
Cas. No. 3,968, 7 Phila. (Pa.) 595, 27 Leg.
Int. (Pa.) 20, 11 Int. Rev. Rec. 36.

The question as to the forfeiture of the
light to vote is a, judicial one and cannot be
adjudged by the officers of the election. Burk-
ett V. McCarthy, 10 Bush (Ky.) 758.

The state reformatory act, which author-
izes the managers to transfer, temporarily,
to the penitentiary persons shown to their

satisfaction to have been over twenty-one
when sentenced, or to have been previously
convicted of crime, and those deemed incor-

rigible, is unconstitutional. People v. Mal-
lary, 195 111. 582, 63 N. E. 508, 88 Am. St.

Rep. 212. And see Henderson v. People, 165
111. 607, 46 N. E. 711; In re Dumford, 7

Kan. App. 89, 53 Pac. 92, holding that the

act conferring power upon the board of man-
agers of the reformatory to transfer inmates
is unconstitutional.

The tariff law.— The provision of this law,

excluding inferior teas, the final determina-

tion being left to the customs officers, is

valid. " The legislation is similar to that

which gives to an administrative officer the

power to determine finally whether an alien

has or has not sufficient property to be al-

lowed to enter. In view of the decisions of

the United States supreme court in Lem
Moon Sing v. U. S., 158 U. S. 538, 15 S. Ct.

967, 39 L. ed. 1082, and a line of similar

cases, such legislation seems not to be obnox-

ious to the objection that it is unconstitu-

tional." Cruikshank v. Bidwell, 86 Fed. 7.

57. Colorado.— An act authorizing the

clerk to enter judgment upon a referee's re-

port is not a violation of the constitution

relative to judicial power. Terpening v. Hol-

ton, 9 Colo. 306, 12 Pac. 189.

Connecticut.— Dickinson v. Kingsbury, 2

Day (Conn.) 1.

Illinois.— A law which requires a recorder

of deeds or a clerk of court to appraise bonds

does not confer judicial powers. Hawthorne
V. People, 109 111. 302, 50 Am. Rep. 610. In

Donahue v. Will County,. 100 111. 94, it was
held that the removal of a county treasurer

by a county board is not a judicial act.

Indiana.— The statute authorizing clerks

of circuit courts to fix the amount of bail

does not confer judicial power. Gregory v.

State, 94 Ind. 384, 48 Am. Rep. 162.

Kansas.— A provision authorizing a minis-

terial act of a clerk of court, in granting

an attachment, does not conflict with a sec-

tion of the organic act granting judicial

power. Reyburn v. Brackett, 2 Kan. 227, 83

Am. Dec. 457.

Kentucky.— A judgment directing no exe-

cution to issue until the filing of a receipt

showing payment of a note does not confer

judicial powers on the clerk. Mutual L.
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(iv) Counties, Municipalities, and Boards and Oepicees Thereof. The
delegation of ministerial authority to such agents greatly facilitates the transaction

of business ; but courts are quick to check the conferring of judicial functions.^

Ins. Co. V. Gorman, 19 Ky. L. E,ep. 295, 40
S. W. 571.

Louisiana.— The power of the secretary of

state as to receiving certain corporate bonds
and issuing certificates thereon Is a minis-
terial and not a judicial function. Holmes v.

Tennessee Coal, etc., E. Co., 49 La. Ann. 1465,

22 So. 403. The duty of homologating an
unopposed family meeting imposed upon
clerks of district courts was held to be min-
isterial in Lemoine v. Ducote, 45 La. Ann.
857, 12 So. 939. An act requiring the district

judge, when the probate judge is disqualified,

to appoint a notary or justice of the peace
to perform certain ministerial duties in rela-

tion to successions does not delegate judicial

power. State v. Buchanan, 12 La. 409.

Maine.— An act authorizing the clerk of

a municipal court to hear complaints in all

criminal matters, and issue warrants of com-
mitment does not violate the constitution

vesting all judicial power in the courts.

State r. Le Clair, 86 Me. 522, 30 Atl. 7.

Minnesota.— Power given to the clerk of

the municipal court to receive complaints and
issue warrants in criminal cases is constitu-

tional. St. Paul V. Umstetter, 37 Minn. 15,

33 N. W. 115. An act authorizing the clerk,

in an action on contract for the payment of

money only upon proof of personal service,

and no answer being filed with him, to enter

judgment, is valid. Skillman v. Greenwood,

15 Minn. 102.

Mississippi.—^An act directing the mode of

procedure against banks for a violation of

their charter does not confer judicial powers

on the clerk of the circuit court. Commercial

Bank v. State, 4 Sm. & M. (Miss.) 439.

Missouri.— A provision authorizing the

clerks of the circuit courts to enter judg-

ments on the confession of a party was held

to be constitutional. Hull v. Dowdall, 20

Mo. 359.

Ohio.— The power conferred on a notary,

etc., in taking depositions, to commit a wit-

ness for refusing to answer a question is not

judicial. De Camp v. Archibald, 50 Ohio St.

618, 35 N. E. 1056, 40 Am. St. Rep. 692.

Oklahoma.— Guthrie v. New Vienna Bank,

4 Okla. 194, 38 Pac. 4, referee.

Oregon.— A statute authorizing the clerk

to enter default and judgment was held not

to confer judicial power in Talbot i). Garret-

son, 31 Oreg. 256, 49 Pac. 978; Crawford v.

Beard, 12 Oreg. 447, 8 Pac. 537; Graydon !'.

Thomas, 3 Oreg. 250.

Wisconsin.— State v. Thorne, 112 Wis. 81,

87 N. W. 797, 55 L. R. A. 956. The following

cases held that powers conferred upon the

clerks of courts to enter judgment, etc., were

not judicial: Lathrop v. Snyder, 17 Wis.

110; Wells V. Morton, 10 Wis. 468; Hemp-
stead V. Drummond, 1 Pinn. (Wis.) 534.

Wyoming.— The statute conferring power

upon the clerk of court to admit a defendant
to bail is constitutional. State v. Krohne, 4
Wyo. 347, 34 Pac. 1.

See 10 Cent. Dig. tit. " Constitutional

Law," § 146.

An act giving a notary public all the pow-
ers in certain cases conferred on the circuit

court commissioners where such commission-
ers are disqualified, etc., is invalid. Chandler
V. Nash, 5 Mich. 409.

An act permitting a justice to accept from
one charged with drunkenness a recognizance

as to his behavior and providing that on his

appearance after having complied with the
recognizance he shall be discharged is invalid,

as permitting unofficial persons to prescribe

rules for the acquittal of those charged with
crime. Happy Home Clubs v. Alpena County,
99 Mich. 117, 57 N. W. 1101, 23 L. R. A. 144.

An act providing for the registration of

land titles was held unconstitutional as con-

ferring judicial power upon the county re-

corder. State V. Guilbert, 56 Ohio St. 575, 47
N. E. 551, 60 Am. St. Rep. 756, 38 L. R. A.
519.

An act providing that on default the clerk

may enter up judgment in vacation violates

that part of the constitution relating to ju-

dicial officers. Hall v. Marks, 34 111. 358.

The statute conferring on county attorneys
power to commit witnesses for contempt on
refusal to be sworn, etc., violates the constitu-

tion as to judicial power. In re Sims, 54
Kan. 1, 37 Pac. 135, 45 Am. St. Rep. 261, 25
L. E. A. 110.

The statute granting to the clerks of courts
authority to issue writs of certiorari is un-
constitutional. Thomas v. State, 9 Tex. 324.

58. California.—A provision that a con-

test relating to an election should be tried by
supervisors was held unconstitutional in

Stone V. Elkins, 24 Cal. 125. But an act

vesting power to grant ferry licenses to
county supervisors was held constitutional in

Chard v. Harrison, 7 Cal. 113.

Florida.— Jacksonville v. L'Engle, 20 Fla.

344 (holding that the prohibition against
conferring judicial functions on county com-
missioners was not violated by an act author-
izing them to prescribe new boundaries of an
incorporated town, etc.) ; State v. Brown, 19
Fla. 563 (holding that an act seeking to in-

vest county commissioners with judicial pow-
ers to hear complaints against holders of

licenses and to impose penalties, etc., was
unconstitutional )

.

Illinois.— An act assigning to county com-
missioners the duties of drainage commis-
sioners, giving an appeal from their orders

to an appeal board, and giving the commis-
sioners an appeal to the county board, where
none is given to the land holder, is not un-

constitutional. Land Owners v. People, 113

111. 296.

rv. C, 4, b. (iv)]
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_ (y) Beceitess and Registers. Certain officers who are not elected, com-

missioned, and qualified, as judges are required to be by the constitution, such as
registers in chancery, receivers, etc., may be vested vrith certain quasi-judicial
powers.'

Indiana.— The legislature has power to
confer upon the boards of county commis-
sioners authority to adjudicate claims
against the county. Maxwell v. Fulton
County, 119 Ind. 20, 23, 19 N. E. 617, 21
N. E. 453; State v. Washington County, 101
Ind. 69. The remedy for the collection of

dues for street improvements by precept from
the council, mayor, and clerk of the city is

not unconstitutional. Flournoy v. Jefiferson-

ville, 17 Ind. 169, 79 Am. Dec. 468. The
constitution does not prohibit a mayor from
being charged with judicial duties as an
officer of the state, since the constitution only
applies to the departments ol the state gov-
ernment. Waldo V. Wallace, 12 Ind. 569.

Kentucky.— The provisions of the consti-

tution do not invalidate a statute providing
that executive and ministerial officers in
cities shall be removable by the board of al-

dermen " sitting as a court " since the power
conferred is not judicial. Gibbs v. Louisville,

99 Ky. 490, 18 Ky. L. Eep. 341, 36 S. W. 524.

Under the constitution judicial officers can-

not be created by legislative act, and no ju-

dicial power can be conferred on tovm trus-

tees. Jarman v. Patterson, 7 T. B. Mon.
(Ky.) 646.

Louisiana.—A statute conferring judicial

functions on a mayor was held unconstitu-

tional in Baton Rouge v. Dearing, 15 La. Ann.
208; Lafon v. Dufracq, 9 La. Ann. 350.

Maine.— The legislature was held compe-
tent to authorize selectmen to act as exclu-

sive judges in certain controversies. Bassett

V. Carleton, 32 Me. 553, 54 Am. Dec. 605.

Maryland.—A mayor may be authorized to

arrest disorderly women in the exercise of

the police power. Shafer v. Mumma, 17 Md.
331, 79 Am. Dec. 656.

Massachusetts.— So much of an act as un-

dertakes to confer authority upon the com-

mon council of a, city to commit and punish

for contempt is unconstitutional. In re Whit-

comb, 120 Mass. 118, 21 Am. Rep. 502.

Michigan.—An act which authorizes super-

visors, if returns from any district are with-

held, to proceed with the canvass of the votes

returned, if they are satisfied that the failure

is to prevent a full expression of the electors,

confers administrative powers only. Feek v.

Bloomingdale Tp. Bd., 82 Mich. 393, 47 N. W.
37, 10 L. E. A. 69.

Minnesota.— An act legalizing and provid-

ing for the payment of an advertisement by
an individual of the financial statement of a

county, the commissioners having neglected to

publish the same as required by law, does not

confer judicial powers. Fuller v. Morrison,

36 Minn. 309, 30 N. W. 824. An act author-

izing the submission by county commissioners

of the question of a removal of the county-

scat to a vote of the people was held constitu-
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tional in State v. Ostrom, 35 Minn. 480, 29
N. W. 585; State v. Wiswell, 35 Minn. 480,
29 N. W. 586. An act requiring commis-
sioners of a county to audit claims against
a school district and to vote a tax for the
amount thereoi attempts to confer judicial

powers and is void. Sanborn f. Rice County
Com'rs, 9 Minn. 273.

Missouri.— The legislature was held not
prohibited from authorizing a mayor to take
recognizances in criminal cases. Cunning-
ham V. State, 14 Mo. 402.

Nevada.— It was held that under the con-
stitution there was no objection to members
of the executive branch assessing property or
acting on the board of equalization. Sawyer
V. Dooley, 21 Nev. 390, 32 Pac. 437. An act

giving county commissioners power as to ap-
plication to discharge a supplemental assess-

ment was held constitutional in State v.

Ormsby County, 7 Nev. 392.

New Jersey.— An ordinance conferring on
city officers jurisdiction of an action is void.

Weeks v. Fotman, 16 N. J. L. 237.

New York.— An act investing the board of

a metropolitan sanitary district with powers
to make regulations for the protection of

health, etc., was held constitutional in Metro-
politan Bd. Health v. Heister, 37 X. Y. 661.

An act authorizing a municipal board to

order the arrest of persons violating its ordi-

nances was held not unconstitutional in

Cooper V. Schultz, 32 How. Pr. (N. Y.) 107.

North Carolina.— Flat Swamp, etc.. Canal
Co. V. McAlister, 74 N. C. 159.

South Carolina.—An act authorizing a mu-
nicipality to grant liquor licenses does not
delegate judicial power. State v. Columbia,
17 S. C. 80.

Utah.— The powers of medical examiners
as to the qualifications of applicants to prac-

tice were held not to confer judicial author-
ity. People V. Hasbrouck, 11 Utah 291, 39
Pac. 918.

West Virginia.— A statute empowering
county courts to hear charges against and re-

move from office a justice of the peace was
h^ld to confer judicial authority. Arkle v.

Board of Com'rs, 41 W. Va. 471, 23 S. E.
804.

Wisconsin.— In so far as an act confers on
mayors authority to cause pauper children to

be committed to the state industrial school,

it confers judicial powers. Milwaukee In-

dustrial School V. Milwaukee County Sup'rs,

40 Wis. 328, 22 Am. Rep. 702.

See 10 Cent. Dig. tit. " Constitutional

Law," § 145.

59. Gaines v. Harvin, 19 Ala. 491 (powers
of registers of chancery to appoint trustees

in certain cases) ; People v. Chase, 165 111.

527, 46 N. E. 454, 36 L. R. A. 105 (holding
that an act relating to registering titles eon-
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VI. POLICE POWER.
A. Definition.* Police power is the name given to that inherent sovereignty

which it is the right and duty of the government or its agents to exercise when-
ever public policy in a broad sense demands, for the benefit of society at large,

regulations to guard its morals, safety, health, order, or to insure in any respect

such economic conditions as an advancing civilization of a highly complex char-

acter requires.*'

fers judicial powers on the registrar con-

trary to the constitution providing that they
he vested in certain courts) ; Bissell v. Heath,
98 Mich. 472, 57 N. W. 585 (powers of re-

teiver of an insolvent bank )

.

60. An attempt to define the term " police

power " either accurately or satisfactorily is

sometimes attended with no little difficulty,

and it has been said by a learned jurist that
" it is much easier to perceive and realize the
existence and sources of this power, than to
mark its boundaries, or prescribe limits to

its exercise." Shaw, C. J., in Com. v. Alger,
7 Gush. (Mass.) 53, 85 \_quote& in Rochester
V. West, 29 N. Y. App. Div. 125, 127, 51 N. Y.
Suppl. 482].
" The police power of the State, so far, has

not received a full and complete definition.

It may be said, however, to be the right of

the State, or State functionary, to prescribe

regulations for the good oraer, peace, health,

protection, comfort, convenience and morals
of tlie community, which do not encroach on
a like power vested in Congress by the fed-

eral constitution, or which do not violate any
of the provisions of the organic law." Cham-
per V. Greencastle, 138 Ind. 339, 351, 35 N. E.

14, 46 Am. St. Rep. 390, 24 L. R. A. 768.

61. Other definitions are: "A power which
inheres in the State and in each political divi-

sion thereof to protect by such restraints and
regulations as are reasonable and proper the

lives, health, comfort and property of its citi-

zens." Rochester 17. West, 29 N. Y. App. Div.

125, 128, 51 N. Y. Suppl. 482.

"As understood in American constitutional

law, means simply the power to impose such
restrictions upon private rights as are prac-

tically necessary for the general welfare of

all." State v. Wagener, 77 Minn. 483, 494,

80 N. W. 633, 778, 1134, 77 Am. St. Rep. 681,

46 L. R. A. 442.
" Nothing more or less than the powers of

government inherent in every sovereignty,

j
. that is to say, . . the power to gov-

' em men and things." In re License Cases, 5

'How. (U. S.) 504, 583, 12 L. ed. 256 ^quoted,

rjin Munn v. Illinois, 94 U. S. 113, 24 L. ed.

lf77].
T "That inherent and plenary power in the

fState, which enables it to prohibit all things

hurtful to the comfort, safety and welfare of

society." Lake View v. Rose Hill Cemetery

Co., 70 111. 191, 194, 22 Am. Rep. 71.

" The due regulation and domestic order of

the Kingdom, whereby the individuals of the

state, like members jf a well-governed fam-

ily, are bound to conform their general be-

havior to the rules of propriety, good neigh-

borhood and good manners and to be decent,

industrious and inoffensive in their respective

stations." 4 Bl. Comm. 162 [quoted in Car-
thage V. Frederick, 122 N. Y. 268, 273, 25
N. B. 480, 33 N. Y. St. 383, 19 Am. St. Rep.

490, 10 L. R. A. 178].
" The power of the state, ... to pre-

scribe regulations to promote the health,

peace, morals, education and good order of the

people." Barbier v. Connolly, 113 U. S. 27,

5 S. Ct. 357, 28 L. ed. 923.
" The power vested in the legislature by

the constitution, to make, ordain and estab-

lish all manner of wholesome and reasonable

laws, statutes and ordinances, either with
penalties or without, not repugnant to the

constitution, as they shall judge to be for

the good and welfare of the commonwealth
and of the subjects of the same." Per Shaw,
C. J., in Com. v. Alger, 7 Cush. (Mass.) 53,

85 [quoted in Com. v. Bearse, 132 Mass. 542,

546, 42 Am. Rep. 450 note, where it is said:
" No exposition has been given of this power
more thorough and satisfactory, or more often

quoted with approval than that of Chief

Justice Shaw"].
" Those powers by which the health, good

order, peace and general welfare of the com-
munity are promoted." Webber v. Virginia,

103 U. S. 344, 26 L. ed. 565.

Police is, in general, a system of precaution,

either for the prevention of crime or of

calamities. Its business may be distributed

into eight distinct branches : ( 1 ) Police for

the prevention of offenses; (2) police for the

prevention of calamities; (3) police for the
prevention of epidemic diseases; (4) police

of charity; (5) police of interior communi-
cations ; ( 6 )

police of public amusements

;

(7) police for recent intelligence; (8) police

for registration. Commissioners of Canals &,

Locks Co. V. Willamette Transp., etc., Co., 6

Oreg. 222.
" The police of a State, in a comprehen-

sive sense, embraces its system of internal

regulation, by which it is sought not only to

preserve the public order and to prevent of-

fenses against the State, but also i-n establisk,

for the intercourse of citizen with citizen,

those rules of good manners and good neigh-

borhood which are calculated to prevent a
conflict of rights, and to insure to each the

uninterrupted enjoyment of his own, so far

as it is reasonably consistent with a like en-

joyment of rights by others." Cooley Const.

[VI. A]
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B. Nature and Scope. This power extends to the protection of the lives,

health, comfort, and quiet of all persons, and the protection of all property within
the state,"'* and the mere fact that a law, necessary for the welfare of societyj

regulates trade or business, or to some degree operates as a restraint thereon, does
not make it unconstitutional.^ So too it may substantially interfere with the
enjoyment of ijrivate property ;

^ but there must be some obvious and real con-

nection between the actual provisions of police measures and their assumed pur-

pose ; the legislature cannot, under the guise of such regulations, arbitrarily

invade personal rights or private property ;
'^ and cannot at will impose upon

property burdens so excessive as to work a confiscation thereof.*^

Lim. (6th ed.) 704 Iqiioted in Meadowcroft
V. People, 163 111. 56, 65, 45 N. B. 303, 54
Am. St. Rep. 447, 35 L. R. A. 176].

63. Ar/camsas.— Dabbs v. State, 39 Ark.
353, 43 Am. Rep. 275.

Connecticut.— Woodruff v. New York, etc.,

R. Co., 59 Conn. 63, 20 Atl. 17.

DeloAJOwre.— Philadelphia, etc., R. Co. v.

Bowers, 4 Houst. (Del.) 506.

Illinois.— Harmon v. Chicago, 110 111. 400,
51 Am. Rep. 698.

Vermont.— Thorpe v. Rutland, etc., R. Co.,

27 Vt. 140, 62 Am. Dec. 625, an often quoted
leading case.

See 10 Cent. Dig. tit. " Constitutional
Law," § 149 et seq.

The police power aims to regulate the in-

tercourse of citizen with citizen, to prescribe

the manner of using one's property and pur-
suing one's occupation so as not to trespass
on the property or rights of others. Kansas
Pac. R. Co. V. Mower, 16 Kan. 573; Pool v.

Trexler, 76 N. C. 297; Com. v. Pennsylvania
Canal Co., 66 Pa. St. 41, 5 Am. Rep. 329.

Application to patented property.— Where,
by the application of the invention or dis-

covery for which letters patent have been
granted by the United States, tangible prop-
erty comes into existence, its use is to the
same extent as that of any other species of

property subject within the several states to

the control which they may respectively im-
pose in the legitimate exercise of their police

powers over their purely domestic affairs. So
the state might properly enforce a statute
regulating the use of oils considered by the
state inspector as unsafe for illuminating pur-
poses ; and this, although patent-rights for

the manufacture of oil had been granted by
the United States. Patterson v. Kentucky,
97 U. S. 501, 24 L. ed. 1115.

The law-making power is the sole judge of
when if at all it will enact police laws, but
what regulations are reasonable is a judicial

question. Toledo, etc., R. Co. v. Jackson-
ville, 67 111. 37, 16 Am. Rep. 611; Miller v.

Fitchburg, 180 Mass. 32, 61 N. E. 277.

63. Hawthorn v. People, 109 111. 302, 50
Am. Rep. 610; Sarrls v. Com., 7 Ky. L. Rep.

473; State v. Schlemmer, 42 La. Ann. 1166, 8

So. 307, 10 L. R. A. 135 (holding valid a city

ordinance, the object of which was the pre-

vention of the use of unwholesome well-water

[VI. B]

in the making of bread for public distribution
and consumption, which required the filling

up of wells on premises where such brefad was
made) ; New Orleans Water-Works Co. v. St.

Tammany Water-Works Co., 4 Woods (U. S.)

134, 14 Fed. 194.

64. Carthage v. Frederick, 122 N. Y. 268,
25 N. E. 480, 33 N. Y. St. 383, 19 Am. St. Rep.
490, 10 L. R. A. 178, sustaining a village

ordinai.ce forbidding, under penalty, property-
owners to permit snow or ice to collect or re-

main on the sidewalks in front of their prem-
ises, so as to impede public travel later than
ten o'clock in the forenoon of the day after

the same shall have fallen thereon, or for

more than two hours after being notified to
remove the same.

Police regulations are not a taking under
the right of eminent domain, or a deprivation
of property without due process of law. Thus
a prohibition upon the use of property for

purposes that are declared by valid legisla-

tion to be injurious to the health, morals, or
safety of the community cannot, in any sense,

be deemed a taking or an appropriation of
property for the public benefit, as such legis-

lation does not disturb the owner in the con-
trol or use of his property for lawful pur-
poses, nor restrict his right to dispose of it.

It is only a declaration by the state that its

use by any one for certain forbidden purposes
is prejudicial to the public interests, the ex-

ercise of the police power by the destruction

of the property, which is itself a public nui-

sance, or the prohibition of its use in a par-

ticular way, whereby its value becomes de-

preciated, is very different from taking prop-
erty for public use, or from depriving a per-

son of his property without due process of

law. Mugler v. Kansas, 123 U. S. 623, 8

S. Ct 273, 31 L. ed. 205. And see Chicago,

etc., R. Co. V. Milwaukee, 97 Wis. 418, 72

N. W. 1118. See also, generally. Eminent
Domain.

65. Beebe v. State, 6 Ind. 501, 63 Am. Dec.

391; Her v. Ross, (Nebr. 1902) 90 N. W.
869, 57 L. R. A. 895 ; Chicago, etc., R. Co. )-.

State, 47 Nebr. 549, 66 N. W. 624, 53 Am. St.

Rep. 557, 41 L. R. A. 481; Smiley v. Mac-
Donald, 42 Nebr. 5, 60 N. W. 355, 47 Am. St.

Rep. 684, 27 L. R. A. 540.

66. Chicago, etc., R. Co. v. State, 47 Nebr.

549, 66 N. W. 624, 53 Am. St. Rep. 557, 41
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C. Authority to Exercise. The government of the United States being

one of enumerated powers, the non-enumerated powers being reserved to the

states,*'' it follows that this power not having been delegated to the federal gov-

ernment, was left with the individual states and belongs to them by virtue of

their general sovereignty ^ and has no limitations or restrictions exceprt such as

are found in the constitution ;
^ but the states must recognize this limitation, the

federal power being paramount within the scope of its enumerated powers.™

And while federal police powers cannot be exercised within the states by con-

gressional legislation,'' it may be said that the federal government doubtless has

a power over its own property analogous to the police power of the several states.'^

A legislature cannot, by any contract, divest itself of its police power, the maxim

L. E. A. 481 ; New York Sanitary Utilization
Co. V. Health Dept., 61 N. Y. App. Div. 106,

70 N. Y. Suppl. 510 [affirming 32 Misc.
(N. Y.) 577, 67 N. Y. Suppl. 324, where
N. Y. Laws (1900), c. 663, forbidding the
continuation within the borough of Brooklyn
of the business of boiling garbage, in so far
as it applied to a corporation located therein
at the choice of the municipal authorities.

Which had for years reduced garbage under
city contracts, when it did not appear that
the plant was a nuisance or detrimental to

the public health and that the processes used
were the best devised, was held unconsti-
tutional] .

To be valid as police regulations, laws
must be necessary to the preservation of the
health, comfort, morals, order, or safety of

the community; and no law prohibiting that
which is harmless in itself, or commanding
that to be done which does not tend to pro-

mote the health, safety, or welfare of society

will be sustained. Ex p. Whitwell, 98 Cal. 73,

32 Pac. 870, 35 Am. St. Eep. 152, 19 L. R. A.
727 (where an ordinance of a board of county
supervisors regulating the business of keep-
ing asylums for the care of persons afflicted

with insanity, inebriety, or other nervous dis-

eases, provided that no license should be
granted to any person to conduct such busi-

ness unless the walls of the asylum desig-

nated in his application were rendered fire-

proof by being constructed of brick and iron,

or stone and iron, the grounds accessible to
patients surrounded by a brick wall at least

eighteen inches thick and twelve feet high,
and the premises distant more than four
hundred yards from any dwelling-house or

school-house; and that the male and female
patients should not be cared for in the same
building was held unconstitutional and void,

being an arbitrary exercise of the police

power) ; Toledo, etc., R. Co. v. Jacksonville,

67 ni. 37, 16 Am. Rep. 611 (where an ordi-

nance of a city which required a railroad

company to keep a flagman by day and a red
lantern by night at a certain street crossing,

when the company had only a single track,

over which only its usual trains passed, and
where it did not appear that such crossing

was unusually dangerous, or more so than or-

dinary crossings,.was held not to be a reason-

able requirement, and so within the constitu-

tional limitation on the police power) ; Feo-

[55]

pie V. Jackson, etc.. Plank Road Co., 9 Mich.
285.

67. " The government, then, of the United
States, can claim no powers which are not
granted to it by the constitution, and the
powers actually granted, must be such as are
expressly given, or given by necessary impli-

cation." Martina. Hunter, 1 Wheat. (U. S.)

304, 326, 4 L. ed. 97. And see Gibbons i).

Ogden, 9 Wheat. (U. S.) 1, 6 L. ed. 23.

68. Lake View v. Rose Hill Cemetery Co.,

70 111. 191, 22 Am. Rep. 71; In re License
Cases, 5 How. (U. S.) 504, 12 L. ed. 258;
Prigg V. Pennsylvania, 16 Pet. (U. S.) 539,
10 L. ed. 1060.

69. Hawthorn v. People, 109 111. 302, 50
Am. Rep. 610.

The fourteenth amendment does not take
from the states police powers reserved to

them at the time of the adoption of the con-
stitution. Mugler V. Kansas, 123 U. S. 623,
8 S. Ct. 273, 31 L. ed. 205; Barbier i>. Con-
nolly, 113 U. S. 27, 5 S. Ct. 357, 28 L. ed.

923 ; Butchers Benev. Assoc, v. Crescent City
Livestock Landing, etc., Co., 16 Wall. (U. S.

)

36, 21 L. ed. 394.

70. Hence a state cannot, under guise of
an exercise of police power, impair the au-
thority of the United States relating to the
regulation of commerce. Hannibal, etc., R.
Co. V. Husen, 95 U. S. 465, 24 L. ed. 527;
Chy Lung v. Freeman, 92 U. S. 275, 23 L. ed.

550; Henderson v. Wickham, 92 U. S. 259,
23 L. ed. 543; In re Passenger Cases, 7 How.
(U. S.) 283, 12 L. ed. 702; In re License
Cases, 5 How. (U. S.) 504, 12 L. ed. 256;
Brown v. Maryland, 12 Wheat. (U. S.) 419,
6 L. ed. 678.
71. U. S. V. Dewitt, 9 Wall. (U. S.) 41,

19 L. ed. 593, holding that a portion of the
Internal Revenue Act of 1867, making it a
misdemeanor to mix for sale naphtha and
illuminating oils or to sell oil of petroleum
inflammable at a lower temperature than
110° Fahrenheit, was a, mere police regula-
tion, and as such void within the states.

72. Camfleld v. U. S., 167 U. S. 518, 525,
17 S. Ct. 864, 42 L. ed. 260, holding that the
federal government might, when found neces-
sary for the protection of the public or of

intending settlers, forbid all inelosures of
public lands, although the alternate sections
of private lands were thereby rendered less

available for pasturage.

[VI. C]
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xS'aZ'Ws^qpwfo's'MpreTOa ?ea! necessarily applying;'^ but it may delegate its power
and jurisdiction to courts, municipalities, or committees to adopt police measures.'*

D. Who Subject to. All natural persons within the state, and all corpora-

tions doing business within the state or created thereby, hold their property and
engage in their business subject to the police power of the stated'

E. Particular Applications— l. In General. Generally speaking it may
be said that the proper authorities may control practices in the operation of all

business which endanger the public welfare and safety ; " but only such regula-

tions will be sustained as in fact are necessary for the safety and comfort of the

public, and the courts will declare arbitrary provisions invalid."

2. Articles of Personal Consumption or Use. The legislature or its dele-

gated agents may regulate the conditions of production and distribution of arti-

cles of food and take steps to control adulteration ;
'^ may determine in what

73. Boston Beer Co. v. Massachusetts, 97

U. S. 25, 33, 24 L. ed. 989, where the court
said :

" The plaintiflf in error boldly takes
the ground that, being a Corporation, it has
a right, by contract, to manufacture and sell

beer forever, notwithstanding and in spite of

any exigencies which may occur in the morals
or the health of the community, requiring

such manufacture to cease. We do not so

understand the rights of the plaintiff. The
Legislature had no power to confer any such
rights. Whatever differences of opinion may
exist as to the extent and boundaries of the
police power, and however difficult it may be
to render a satisfactory definition of it, there
seems to be no doubt that it does extend

to the protection of the lives, healtli and
property of the citizens, and to the preser-

vation of good order and the public morals.

The Legislature cannot, by any contract, di-

vest itself of the power to provide for these

objects. They belong emphatically to that
class of objects Avhich demand the application

of the maxim, Salus popuU suprema lex; and
they are to be attained and provided for

by such appropriate means as the legislative

discretion may devise. That discretion can

no more be bargained away than the power
itself. Bovd v. Alabama, 94 U. S. 645, 24

L. ed. 302."

74. Woodruff v. New York, etc., R. Co.,

59 Conn. 63, 20 Atl. 17 (commission empow-
ered to enforce change of grade crossings) ;

Harmon v. Chicago, 110 111. 400, 51 Am. Rep.

698.

A city, town, or village can only exercise

such police power as is fairly included in the

grants of power by its charter. And where

certain acts are made criminal by the state

law and are fully covered thereby, a city

can punish only such acts as would be at-

tended with circumstances of aggravation not

included in the state law. So the carrying

of deadly weapons, being an offense fully

provided for and punished by law, and being

an act not in itself amounting to a breach of

the peace, cannot be made an offense and

punished by municipal ordinance, unless ex-

pressly authorized by the municipal char-

ter Judy V. Lashley, 50 W. Va. 628, 41

S. E. 197, 57 L. R. A. 413.

75. Alabama.— American Union Tel. Co. v.

Western Union Tel. Co., 67 Ala. 26, 42 Am.
Rep. 90.

Illinois.—' Northwestern Fertilizing Co. v.

Hyde Park, 70 111. 634, 642.

Maryland.— Singer v. State, 72 Md. 464,
19 Atl. 1044, 8 L. E. A. 551.

Ohio.— State v. Gardner, 58 Ohio St. 599,
606, 51 N. E. 136, 65 Am. St. Rep. 785, 41
L. R. A. 689.

United States.— Dent v. West Virginia,
129 U. S. 114, 9 S. Ct. 231, 32 L. ed. 623;
Minneapolis, etc., R. Co. v. Beckwith, 129
U. S. 26, 9 S. Ct. 207, 32 L. ed. 585; Powell
V. Pennsylvania, 127 U. S. 678, 8' S. Ct. 992,
32 L. ed. 253; Mugler v. Kansas, 123 U. S.

623, 8 S. Ct. 273, 31 L. ed. 205; Soon Hing
V. Crowley, 113 U. S. 703, 5 S. Ct. 730, 28
L. ed. 1145.

See 10 Cent. Dig. tit. " Constitutional
Law," § 148; and generally infra, VI, E,
7, b.

Acceptance of ordinances under the police

power by corporations is immaterial, since

they are enacted for the public good by vir-

tue of sovereign right; and corporations in

all cases are held to have notice of such regu-
lations, and to be liable for violation of them.
McAndrew v. St. Louis, etc., R. Co., 88 Mo.
App. 97. But a complaint for violation of a
city ordinance must directly allege that the
ordinance was adopted, as the court cannot
take judicial notice of that fact. • State v.

Bosworth, 74 Vt. 315, 52 Atl. 423. And
where a, city charter prescribes the particular
manner in which ordinances are to be en-

forced that method is exclusive. Blanehard
V. Bristol, (Va. 1902) 41 S. E. 948.

76. Charleston v. Elford, 1 McMuU. (S. C.)

234 (an ordinance forbidding the throwing
of merchandise from upper windows into a
street) ; Electric Imp. Co. v. San Francisco,
45 Fed. 593, 13 L. R. A. 131 (an ordinance
controlling the position of highly charged
electric wires )

.

77. Cotter -v. Doty, 5 Ohio 393.

78. Louisiana.— State v. Labatut, 39 La.
Ann. 516, 2 So. 550.

Massachusetts.— Cora. v. Huntley, 156
Mass. 236, 30 N. E. 1127, 15 L. R. A. 839
(butter); Com. V. Carter, 132 Mass. 12

[VI. C]
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places " and at what time ^ food may be sold ; may prohibit the sale of substances

imitative of food articles, although not positively injurious to health," and in

general regulate the conditions of production and distribution of food so far as

necessary for the health and comfort of the community.^^ So too it may regulate

the manufacture, distribution, and sale of intoxicating liquors ^ by enacting local

(holding that milk inspectors may enter carts

to take samples for analysis )

.

Missouri.— Kansas City v. Cook, 38 Mo.
App. 660.

New BampsMre.— Slayton v. Marshall, 64
N. H. 549, 15 Atl. 210, 1 L. R. A. 51.

New York.— People v. Girard, 145 N. Y.
105, 39 N. E. 823, 64 N. Y. St. 554, 45 Am.
St. Rep. 595 [affirmdng 73 Hun (N. Y.) 457,
26 N. Y. Suppl. 272, 56 N. Y. St. 47, sus-

taining N. Y. Laws (1889), c. 515, § 4, for-

bidding the manufacture or sale of vinegar
which contains any artificial coloring mat-
ter obnoxious to health and not calculated

to make the product resemble another kind
of vinegar] ; Polinsky v. People, 73 N. Y. 65

[afjirming 11 Hun (N. Y.) 390]; People v.

West, 44 Hun (N. Y.) 162 [affirmed in 106

N. Y. 293, 12 N. E. 610, 60 Am. Rep. 452,

allowing the legislature to prohibit the de-

livery of diluted milk to butter or cheese

manufactories, as permitted by N. Y. Laws
(1884), c. 202, and N. Y. Laws (1885), e.

183]; People v. Cipperly, 37 Hun (N. Y.)

319 (holding that while the legislature may
prohibit the sale of unwholesome milk, it

may not establish a standard by which its

adulteration is conclusively established. But
see Coni. v. Evans, 132 Mass. 11; Shivers v.

Newton, 45 N. J. L. 469 ; State v. Smith, 14

R. I. 100, 51 Am. Rep. 344, which hold that a
statute prohibiting the sale of adulterated

milk, and providing that in all prosecutions

thereunder, if the milk shall be shown on
analysis to contain more than a certain per

cent of watery fluids, or less than a certain

per cent of milk solids or of milk fats, it

shall be deemed for the purpose of the act

adulterated, is within the constitutional

power of the legislature as an exercise of the

police power )

.

Ohio.— Weller v. State, 53 Ohio St. 77, 40
N. E. 1001 (forbidding the adulteration and
coloring of vinegar) ; Rose v. State, 11 Ohio
Cir. Ct. 87, 5 Ohio Cir. Dec. 72.

Tennessee.—-Levi r. State, 4 Baxt. (Tenn.

)

289, relating to liquors.

See 10 Cent. Dig. tit. " Constitutional

Law," § 148; and, generally. Adulteration;
Food; Intoxicating Liquobs.

79. Crowley v. Eucker, 107 La. 213, 31 So.

629, holding that where its charter gave it

a right to establish public markets, a town
might require all articles of food to be sold

only in the public market place, and that it

might prescribe reasonable penalties in the

enforcement of ordinances.
The sale upon sidewalks or gutters of pro-

visions, fruit, and other commodities may be
forbidden. State v. Summerfield, 107 N. C.

895, 12 S. E. 114.

80. People v. Hagan, 36 Misc. (N. Y.)

349, 73 N. Y. Suppl. 564, holding constitu-
tional the New York law forbidding the Sun-
day sale of uncooked meats.

81. State V. Rogers, 95 Me. 94, 99, 49 Atl.

564, 85 Am. St. Rep. 395 (where the court
said :

" Where the resemblance between the
external appearance of yellow butter and the
counterfeit article is so close that it is not
practicable by any ordinary inspection for

the purchaser to distinguish the one from
the other, and the only effective means of

protecting the public against the deception
are to be found in the absolute suppression of

the business and the entire exclusion of such
imitations from the market, the enactment
of such a prohibitory statute as the one in

question, for the prevention of fraud, the
protection of public morals, and the promo-
tion of a soimd public policy, may well be
deemed a reasonable exercise by the legisla-

ture of the police powers of the state " ) ;

State V. Addington, 77 Mo. 110 [affirming 12

Mo. App. 214] ; Palmer v. State, 39 Ohio St.

236, 48 Am. Rep. 429.

82. St. Louis V. Fischer, 167 Mo. 654, 67
S. W. 872 (holding a, city ordinance valid

which provided that no dairy or cow-stable

should thereafter be established within the

city limits withcjt first obtaining permis-

sion from the municipal assembly by proper
ordinance) ; State v. Layton, 160 Mo. 474,

61 S. W. 171, 83 Am. St. Rep. 487 (holding
that the act of May 11, 1899, prohibiting the
sale of alum baking powders as unhealthful
was a valid exercise of the police power,
such articles not being so universally con-
ceded to be wholesome and innoxious that
judicial notice may be taken thereof ) . See
also, generally. Food.

83. Alabama.— Feibelman v. State, 130
Ala. 122, 30 So. 384.

Illinois.— Laugel v. Bushnell, 197 HI. 20,

63 N. E. 1086, 58 L. R. A. 266 [affirming 96
HI. App. 618]

.

Maine.—• State v. Intoxicating Liquois, 95
Me. 140, 49 Atl. 670 [distinguishing State r.

Intoxicating Liquors, 94 Me. 335, 47 Atl.

531; Rhodes r. Iowa, 170 U. S. 412, 18 S. Ct.

664, 42 L. ed. 1008].
Missouri.— State r. Bixman, 162 Mo. 1, 62

S. W. 828 (holding that a law providing that
beer or malt liquors can be sold in that state
only on condition that they shall be made
from specified cereals; that they shall be
inspected and a, certain amount paid to the
state on each gallon inspected, was a valid
exercise of police power) ; State v. Searcy, 20
Mo. 489.

Texas.—-Peacock v. Limburger, (Tex. 1902)
67 S. W. 518 (where a statute which pro*

[VI, E, 2]
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•ption laws^ or providing a right of action, on behalf of a person injured, against

the seller." It may also exercise certain police powers over tobacco and ciga-

rettes,^ control the sale or gift of dnigs,^ and prescribe proper rules as to the

handling and use of inflammable and explosive substances.^

3. In Interest of Public Health. The legislature has broad powers to take

measures necessary for preventing sickness and epidemics ; ^ hence it may pro-

hibited the sale of liquor to students of in-

stitutions of learning was sustained) ; Eio p.
Brown, (Tex. 1901) 61 S. W. 396 (holding to

be valid a regulation that liquor-dealers shall

not keep their places open on Sunday).
United States.— Rhodes v. Iowa, 170 U. S.

412, 18 S. Ct. 664, 42 L. ed. 1088; Gray v.

Connecticut, 159 U. S. 74, 15 S. Ct. 985, 40
L. ed. 80; In re Rahrer, 140 U. S. 545, 11

S. Ct. 865, 35 L. ed. 572 ; Leisy v. Hardin, 135
U. S. 100, 10 S. Ct. 681, 34 L. ed. 128; Kidd
V. Pearson, 128 U. S. 1, 9 S. Ct. 6, 32 L. ed.

346 ; Mugler v. Kansas, 123 U. S. 623, 8 S. Ct.

273, 31 L. ed. 205 ? Boston Beer Co. v. Massa-
chusetts, 97 U. S. 25, 33, 24 L. ed. 989.

See 10 Cent. Dig. tit. " Constitutional
Law," § 148; and, generally, iNTOXiCATiisra
LiQUOES.

84. Boyd v. Bryant, 35 Ark. 69, 37 Am.
Rep. 6; Com. v. Weller, 14 Bush (Ky.) 61,

29 Am. Rep. 407; Com. v. Dean, 110 Mass.
357 ; Weil v. Calhoun, 25 Fed. 865.

85. The statutes commonly provide that
whosoever is injured by the wrongful acts

of a drunken person, or suffers loss from the
fact that liquor was furnished to another,
may maintain an action for damages against
the dealer who sold the liquor causing intoxi-

cation, when the intoxicated person was
either a confirmed drunkard, a minor, a lu-

natic, or under the influence of liquor when
he purchased the liquor; and the courts gen-
erally sustain such legislation.

Illinois.— Roth v. Eppy, 80 111. 283.

Iowa.— Goodenough v. McGrew, 44 Iowa
670.

Massachusetts.— Mass. Rev. Laws, c. 100,

§ § 58, 63, allowing an action to husband, wife,

child, parent, guardian, employer, or other
person who is injured in person, property, or
means of support by an intoxicated person,
or in consequence of the intoxication habitual
or otherwise of any person, against any per-

son who by selling or giving intoxicating
liquor has caused in whole or in part such
intoxication. Colburn v. Spencer, 177 Mass.
473, 59 N. E. 78.

New Hampshire.— Bedore v. Newton, 54
N. H. 117.

New York.— Bertholf v. O'Reilly, 74 N. Y.
509, 30 Am. Rep. 323.

See 10 Cent. Dig. tit. " Constitutional
Law," § 148; and, generally. Intoxicating
Liquors.

86. Austin v. Tennessee, 179 U. S. 343,

21 S. Ct. 132, 45 L. ed. 224 [affirming 101

Tenn. 563, 48 S. W. 305, 70 Am. St. Rep.

703, 50 L. R. A. 478], holding that a product

such as tobacco, which has from time imme-
morial been recognized by custom or law as
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a fit subject for barter or sale, particularly

if its manufacture has been made the subject

of federal regulation and taxation, must be
recognized as a legitimate article of commerce,
although it may to a certain extent be subject

to the police power of the states.

Cigarettes.—A legislative restriction on or
prohibition of the sale of cigarettes, the use
of which is somewhat generally believed to

lie deleterious, particularly to young people,

3s within the police power of the legislature,

provided it does not apply to original pack-
ages or make any discrimination against cig-

arettes imported from other states, and if

there is no doubt that the statute is desig-

nated for the protection of the public health.

Austin i: Tennessee, 179 U. S. 343, 21 S. Ct.

132, 45 L. ed. 224 [affirming 101 Tenn. 563,

48 S. W. 305, 70 Am. St. Rep. 703, 50 L. R. A.
478].

87. State v. Ah Chew, 16 Nev. 50, 40 Am.
Rep. 488; Ex p. Yung Jon, 28 Fed. 308 (an
act prohibiting the sale or gift of opium to

one not a druggist oi a physician, except on
the prescription of a physician) ; Ex p. Ah
Lit, 26 Fed. 512; In re Lee Tong, 9 Sawy.
(U. S.) 253, 18 Fed. 253.

88. Richmond v. Dudley, 129 Ind. 112, 23

N. E. 312, 28 Am. St. Rep. 180, 13 L. R. A.

587; McAndrews v. Collerd, 42 N. J. L. 189,

36 Am. Rep. 508 (nitro-glycerine and gun^
powder) ; Wilson v. Phoenix Powder Mfg. Co.,

40 W. Va. 413, 21 S. E. 1035, 52 Am. St.

Rep. 890. And see, generally. Explosives.
89. Alabama.— Ferguson i\ Selma, 43 Ala.

398.

Indiana.— Anderson v. O'Conner, 98 Ind.

168.

Maine.— Barbour v. Ellsworth, 67 Me. 294.

Massachusetts.— Train v. Boston Disinfect-

ing Co., 144 Mass. 523, 11 N. E. 929, 59 Am.
Rep. 113; Salem v. Eastern R. Co., 98 Mass.
431, 96 Am. Dec. 650.

Michigan.— Hurst v. Warner, 102 Mich.
238, 60 N. W. 440, 47 Am. St. Rep. 525, 26
L. R. A. 484.

New York.— New York v. Herdje, 68 N. Y.
App. Div. 370, 74 N. Y. Suppl. 104, sustaining

the tenement-house construction law of 1901,

as a valid exercise of police power. See also

People V. D'Oench, 111 N. Y. 359, 18 N. E.
862, 20 N. Y. St. 599 ; In re Jacobs, 98 N. Y.
98, 50 Am. Rep. 636; In re Paul, 94 N. Y.
497.

See 10 Cent. Dig. tit. " Constitutional
Law," § 148.

One arrested and detained in good faith by
the authorities on account of exposure to

smallpox has no right of action against the
city.

. Levin v. Burlington, 129 N. C. 184, 39
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vide hospitals and take other steps necessary for the prevention and control of

epidemic and other diseases among men and animals, and may within certain

limits establish quarantines.*' It may provide for drains and proper systems of

drainage ;^^ for a water supply and protection of the same from pollution/^ the

rates of which may be regulated by a city, although it itself is a consumer.** It

may also provide for the I'egulation of cemeteries;*^ for the care, removal, and
general disposal of dead bodies,** and for the collection and removal of all garbage,

Hlth, and other noxious and unwholesome substances, and ashes, stable manure,
rubbish, and other waste and refuse matter accumulating in centers of popula-

tion, which without such regulations would become nuisances, menacing the

comfort and health of the inhabitants.*' So too under its power to take measures

S. E. 822, 55 L. E. A. 396. See also Bar-
bour V. Ellsworth, 67 Me. 294.

90. Chicago v. Peck, 98 111. App. 434 [af-
prmeU in 196 111. 260, 63 N. E. 711, holding
that the city of Chicago might lease prop-
erty and locate smallpox hospital thereon]

;

Smith V. St. Louis, etc., E. Co., 181 U. S.

248, 21 S. Ct. 603, 45 L. ed. 847 [affirming
20 Tex. Civ. App. 451, 49 S. W. 627, holding
constitutional a law excluding cattle liable to

be affected with anthrax]. And see, gener-

ally. Animals; Health; Hospitals.
91. Florida.— Forbes v. Escambia County,

28 Fla. 26, 9 So. 862, 13 L. R. A. 549.

Michigan.— Hurst v. Warner, 102 Mich.
238, 60 N. W. 440, 47 Am. St. Rep. 525, 26
L. R. A. 484.

Missouri.— St. Louis v. BoflSnger, 19 Mo.
13; St. Louis v. McCoy, 18 Mo. 238.

West Virginia.— Thomas v. Mason, 39

W. Va. 526, 20 S. E. 580, 26 L. R. A. 727.

United States.— Morgan's Louisiana, etc..

R., etc., Co. V. Louisiana Bd. Health, 118

U. S. 455, 6 S. Ct. 1114, 30 L. ed. 237; New
York V. Miln, 9 Pet. (U. S.) 102, 9 L. ed.

648.

See 10 Cent. Dig. tit. " Constitutional
Law," § 148 ; and, generally. Health.

93. California.— Hagar v. Yolo County, 47
Cal. 222.

Illinois.— Kilgour v. Drainage Com'rs, 111

111. 342.

Michigan.—Gillett v. McLaughlin, 69 Mich.

547, 37 N. W. 551.

North Carolina.— Brown v. Keener, 74

ISr. C. 714.

Wisconsin.— Donnelly v. Decker, 58 Wis.

461, 17 N. W. 389, 46 Am. Rep. 637.

See 10 Cent. Dig. tit. " Constitutional

Law," § 148; and, generally, Drains.

93. Wells V. Atlanta, 43 Ga. 67; Wayland
V. Middlesex County Com'rs, 4 Gray (Mass.)

500 ; Dayton v. Quigley, 29 N. J. Eq. 77 ; New
York City Health Dept. v. Trinity Church,

145 N. Y. 32, 39 N. E. 833, 64 N. Y. St. 507,

45 Am. St. Rep. 579 [reversing 17 N. Y.

Suppl. 510], holding that a water-supply on
each floor of tenement-houses might be re-

quired.

94. Knoxville v. Knoxville Water Co., 107

Tenn. 647, 64 S. W. 1075; Spring Valley

Water-Works v. Bartlett, 8 Sawy. (U. S.)

555, 16 Fed. 615. And see, generally, Watees.

95. Illinois.— Graves v. Bloomington, 17

111. App. 476.

Massachusetts.— Jenkins v. Andover, 103

Mass. 94; Austin v. Murray, 16 Pick. (Mass.)
121.

New York.— Coates v. New York, 7 Cow.
(N. Y.) 585.

North Carolina.— Humphrey v. Front St.

M. E. Church, 109 N. C. 132, 13 S. E.

793.

South Carolina.— Charleston v. Wentworth
St. Baptist Church, 4 Strobh. (S. C.) 306.

Texas.— Austin v. Austin City Cemetery
Assoc, 87 Tex. 330, 28 S. W. 528, 47 Am. St.

Rep. 114.

See 10 Cent. Dig. tit. " Constitutional
Law," § 148 ; and, generally. Cemeteries.

96. Craig v. Pittsburgh First Presb. Church,
88 Pa. St. 42, 32 Am. Rep. 417. And see,

generally. Dead Bodies.
97. Her v. Ross, (Nebr. 1902) 90 N. W.

869; State v. Griffin, (N. H. 1897) 39 Atl.

260 (holding that depositing of sawdust in

a city water-supply could be prevented, al-

though formerly the owners of sawmills had
deposited sawdust in such waters) ; Balch
V. Utica, 168 N. Y. 651, 61 N. E. 1127 [af-

firming 42 N. Y. App. Div. 562, 59 N. Y.
Suppl. 513, holding that a, city may contract
for the removal of garbage dumped on
grounds near a river flowing through the
city] ; Harrington v. Board of Aldermen, 20
R. I. 233, 38 Atl. 1, 38 L. R. A. 305 (holding
that aldermen may properly abate a privy
vault, regardless of the manner in which it

is kept, where it is situated upon premises
abutting on a street in which there is a
sewer )

.

As incident to the power of regulation,
legislatures may grant an exclusive privilege

by contract to one person to collect and re-

move under their own immediate control and
direction, and in pursuance of rules enacted
for that purpose, those noxious and unwhole-
some substances which are nuisances per se

and a menace to the public health. Her v.

Ross, (Nebr. 1902) 90 N. W. 869.

But it is not competent as a police regula-
tion to grant a monopoly to one individual,

by contract, ta enter upon the private prem-
ises of the inhabitants of a city, and at their
expense collect and remove those innoxious
substances such as ashes, cinders, stable ma-
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in the interest of the public health hours of labor within certain limits may be
controlled by the legislature.'*

4. In Interest of Public Morals. It is also a proper exercise of police power
to regulate and prohibit gambling ; '' to regulate lotteries, either by stringent
measures against those having lottery tickets in their possession, or other steps
necessary to stamp out the traffic ;

* to control the owning, letting, keeping, or
frequenting of buildings or other places used for bawdy-houses or for other lewd
or indecent purposes ;

^ to regulate the display, sale, or distribution of immoral
literature;' and to regulate entertainments given in places of amusement, by

nure, or other substances not in themselves
nuisances, but which if allowed to accumulate
in unreasonable quantities would become such,
or which may be utilized for some beneficial
purpose. Such an attempted exercise of

power is an invasion of the personal and
property rights of citizens, in restraint of
trade, and unnecessarily creates a monopoly.
Her V. Ross, (Nebr. 1902) 90 N. W. 869.

98. Com. V. Hamilton Mfg. Co., 120 Mass.
383; Com. •;;. Beatty, 15 Pa. Super. Ct. 5
(holding constitutional the state law forbid-
ding the employment of a minor, male or
female, or any adult woman over sixty hours
per week or over twelve hours in any day) ;

Holden r. Hardy, 169 U. S. 366, 18 S. Ct.

383, 42 L. ed. 780 ( sustaining the Utah eight-
hour law relating to mine and smelting
workers )

.

99. Arkansas.—" In the exercise of its po-
lice power, the State may, and does, regulate
and control many professions, pursuits,

trades and employments. And such as are
of no real benefit to society, or are hazardous
or injurious, it may prohibit under penalties.

In this category may be mentioned gaming,
the keeping of bawdy-houses, lotteries and the
sale of lottery tickets, the sale of spirituous
liquors, of obscene literature and of illumi-
nating oils that are inflammable below a cer-

tain temperature." Dabbs v. State, 39 Ark.
353, 357, 43 Am. Rep. 275.

Indiana.— Green i'. State, 109 Ind. 175,
9 N. E. 781.

Maine.— State v. Soucie's Hotel, 95 Me.
518, 50 Atl. 709.

Massachusetts.— Com. v. Hogarty, 141
Mass. 106, 4 N. E. 831.

Missouri.— Shropshire v. Glascock, 4 Mo.
536, 31 Am. Dec. 189.

New Hampshire.— Cutler v. Welsh, 43
N. H. 497.

New York.— People v. Noelke, 94 N. Y.
137, 46 Am. Rep. 128 ; Oppenheimer v. Lalor,

36 Misc. (N. Y.) 546, 73 N. Y. Suppl. 948.
Pennsylvania.— Waugh v. Beck, 1 14 Pa.

St. 422, 6 Atl. 923, 60 Am. Rep. 354.

See 10 Cent. Dig. tit. " Constitutional

Law," § 148; and, generally. Gaming.
1. Alahama.— Boyd v. State, 53 Ala. 601;

Broadbent v. Tuskaloosa Scientific, etc.,

Assoc, 45 Ala. 170.

California.—Eob p. McClain, 134 Cal. 110,

66 Pac. 69, 8« Am. St. Rep. 243, 54 L. R. A.

779, making the possession of a lottery
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ticket unlawful. See In re Wong Hane, 108
Cal. 680, 41 Pac. 693, 49 Am. St. Rep. 138,
holding imconstitutional an ordinance mak-
ing it " unlawful for any person to have in

his possession, unless it be shown that such
possession is innocent or for a lawful purpose,
any lottery ticket."

Louisiana.— State v. Dobard, 45 La. Ann.
1412, 14 So. 253.

Maryland.—• See Long v. State, 74 Md.
565, 22 Atl. 4, 28 Am. St. Rep. 268, 12

L. R. A. 425, holding a statute imconstitu-
tional in so far as it forbade '" gift enter-

prises " in which no element of chance en-

tered, such being an unreasonable restraint

on trade.

Missouri.— State v. Hawthorn, 9 Mo. 389.

New York.— Reilly v. Gray, 77 Hun
(N. Y.) 402, 28 K. Y. Suppl. 811, 60 N. Y.
St. 45 (selling pools on horse-races is not
a lottery within the constitutional prohibi-

tion. Contra, Irving v. Britton, 8 Misc.
(N. Y.) 201, 28 Jl'. Y. Suppl. 529, 58 N. Y.

St. 836) ; Hart v. People, 26 Hun (N. Y.)

396 (holding that lottery advertisements may
be prohibited without contravening N. Y.
Const, art. 1, § 8, that one may freely pub-
lish his sentiments on all subjects).

Virginia.— Dismal Swamp Co. v. Com., 81

Va. 220; Justice v. Com., 81 Va. 209; Com.
V. Chubb, 5 Rand. (Va.) 715.

United States.— New Orleans v. Houston,
119 U. S. 265, 7 S. Ct. 198, 30 L. ed. 411;
Stone V. Mississippi, 101 U. S. 814, 25 L. ed.

1079.

See 10 Cent. Dig. tit. "Constitutional

Law," § 148; and, generally, Lottbbies.

2. Com. V. Goodall, 165 Mass. 588, 43

N. E. 520; Com. v. Cobb, 120 Mass. 356;
St. Ignaee v. Snyder, 75 Mich. 649, 42 N. W.
1130; People V. Sadler, 97 N. Y. 146; King
V. People, 83 N. Y. 587; Ex p. Garza, 28
Tex. App. 381, 13 S. W. 779, 19 Am. St. Rep.
845. And see, generally, Disobdeelt Houses.

Bastardy laws are a valid exercise of the
police power; and although the action pro-

vided by statute is often civil in form, it is

really an exercise of the police power of the

state. In re Walker, 61 Nebr. 803, 86 N. W.
510. And see, generally. Bastards.

3. Com. V. McCance, 164 Mass. 162, 41
N. E. 133, 29 L. R. A. 61; Com. v. Holmes,
17 Mass. .336, holding it an indictable offense
at common law to maliciously publish a, libel

expressing or signifying any obscene, lewd.



CONSTITUTIONAL LAW [8 Cye.] 871

requiring licenses, forbidding immoral pieces, and if injurious to public morals

by prohibiting the employment of women either upon a stage or elsewhere.' So
too cruelty to animals may be restrained and punished under the police power.'

5. In Interest of Public Order. It is the duty of the police power to adopt
all measures necessary for the preservation of the rights of person and property
from unlawful violence and disorder, and for the maintenance of peace and quiet."

6. In Interest of Public Safety. The legislature may make such police regu-

lations of railroads as are necessary for the safety of the persons and property of

the public ; it may compel them to construct and maintain cattle-guards, warning-
posts, crossing-signs, crossing-gates, planking of tracks, and kindred appliances;''

make all necessary and reasonable provisions for the maintenance, alteration, or

removal of grade crossings ;
* require railroads to fence their rights of way, and

or immoral matter or meaning, tending to
deprave or corrupt the public morals; as an
obscene book or print.

Obscene literature.— In general upon this
subject see Cooley Const. Lim. (4th ed.) 596;
U. S. Rev. Stat. (1878), § 2491 (forbidding
the importation of obscene matter) ; U. S.

Rev. Stat. (1878), § 3893 (forbidding the use
of mails for obscene matter). Such a stat-

ute is constitutional. In re Jackson, 96
U. S. 727, 24 L. ed. 877.

4. In re Considine, 83 Fed. 157, holding a
state statute constitutional forbidding the
employment of women in any saloon, beer-

hall, bar-room, theater, or other place of

amusement where intoxicating liquors were
sold.

5. Georgia.— McKinne v. State, 81 Ga.
164, 9 S. E. 1091, construing Ga. Code,

i 4612a.
Indiana.— State v. Giles, 125 Ind. 124, 25

N. E. 159.

Maryland.— State v. Falkenham, 73 Md.
463, 21 Atl. 370, construing Md. Acts (1890),
c. 198.

Massachusetts.— Com. v. McClellan, 101

Mass. 34.

Missouri.— St. Louis v. Schoenbusch, 95

Mo. 618, 8 S. W. 791.

Texas.— Turman v. State, 4 Tex. App. 586.

See 10 Cent. Dig. tit. " Constitutional

Law," § 148; and, generally. Animals.
6. Alabama.— The disturbance of a re-

ligious assembly may be punished. Talladega

V. Fitzpatrick, 133 Ala. 613, 32 So. 252.

Arkansas.— Dabbs v. State, 39 Ark. 353,

43 Am. Rep. 275.

Michigan.—^An ordinance is legal which
forbids making any public address in any

public place within a half-mile circle of the

city hall, without first obtaining permission

from the mayor. Love v. Judge Recorder's

Ct., 128 Mich. 545, 87 N. W. 785, 55 L. R. A.

618.

Pennsylvania.— Northumberland County v.

Zimmerman, 75 Pa. St. 26.

Texas.— Ex p. Brown, (Tex. Crim. 1901)

61 S. W. 396.

See 10 Cent. Dig. tit. "Constitutional

Law," § 148.

7. Alabama.— Birmingham Mineral R. Co.

V. Parsons, 100 Ala. 662, 13 So. 602, 46 Am.
St. Rep. 92, 27 L. R. A. 263.

Georgia.—•Bearden v. Madison, 73 Ga. 184,

an ordinance sustained which forbade all

persons except passengers or railroad em-
ployees getting on or off trains within city

limits.

Idaho.— Johnson v. Oregon Short-Line R.
Co., (Ida. 1900) 63 Pac. 112, 53 L. R. A.
744.

Illinois.— See Wice v. Chicago, etc., R. Co.,

193 111. 351, 61 N. E. 1084, 56 L. R. A. 268
[reversing 93 111. App. 266], holding that a
city council with power to pass all neces-

sary police ordinances has no power to pro-

vide that no person shall get on or off a train
while it is in motion without permission to
do so from the person in charge.
New York.—^ Buffalo, etc., R. Co. v. Buf-

falo, 5 Hill (N. Y.) 209, regulation of trains

within city limits.

Wisconsin.— Chicago, etc., R. Co. v. Mil-
waukee, 97 Wis. 418, 72 K. W. 1118.
See 10 Cent. Dig. tit. "Constitutional

Law," § 148; and, generally, Raileoads.
8. Woodruff V. New York, etc., R. Co., 59

Conn. 63, 20 Atl. 17 (where the legislature,

to remove a dangerous grade crossing of the
tracks of two railroads by a street in the
city of Hartford, appointed, by resolution of

April 4, 1884, a commission and empowered
it to order the carrying of the tracks over
the street and to order the railroad com-
panies or either of them to lay out and main-
tain a new line or lines of railway for a
distance not exceeding half a mile on each
side of the street and within three hundred
feet of the center line of the existing tracks,

and to require all surface tracks within those
limits to be removed, to direct by whom,
when, and how the work should be done, to
apportion the expense among the parties, but
not exceeding one half to the city, and to ap- -

ply to any court of competent jurisdiction for

aid in the enforcement of its orders. It was,
held that ( 1 ) This action was a valid exer-

cise of the police power of the state, since

the states are intrusted with the duty of

enacting and maintaining all the internal

regulations necessary for the protection of

the lives, health, and comfort of their people

and for the security of their rights; (2) The
legislature may validly delegate power and
jurisdiction to courts and committees to

adopt measures to prevent all things hurtful
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make them responsible for losses caused by neglect so to do ;

° enact ordinances
for the prevention of and protection from fires, as by the establishment of ilre

limits;'" and prescribe reasonable and ionajide building regulations."
7. To Trades, Professions, and Business— a. On Ground of Nuisance— (i) Rvlm

Stated. The limitations upon the police power are frequently to be determined
by the answer to the query whether a nuisance as generally understood upon the
legal principles of the law of nuisance exists, as the police power clearly extends
to the prevention and abatement of nuisances ; ^ but the legislature or its agents
cannot, by the mere declaration that a certain business is a nuisance, exercise
police power over it, if in fact it is not injurious or offensive to the community,^'
and in ease of such an act it is the duty of the courts to declare the same uncon-
stitutional." The power to regulate many kinds of business does not, however,
as appears from a leading case, rest upon the existence of a nuisance,*^ as many

to the comfort and welfare of society;

(3) The fact that a railroad was put to
great expense was no ground for illegality;

and (4) The act was not a taking of prop-
erty for a public use) ; Chicago, etc., R. Co.
V. Nebraska, 170 U. S. 57, 18 S. Ct. 513, 42
L. ed. 948; Wabash R. Co. v. Defiance, 167

U. S. 88, 17 S. Ct. 748, 42 L. ed. 87.

In view of the paramount duty of the state

legislature to secure the safety of the com-
munity at an important railroad crossing in

a populous city, it is within its power to

supervise, control, and change agreements
from time to time entered into between a
city and a railroad company as to a viaduct
over such crossing, saving any rights pre-

viously vested. Chicago, etc., R. Co. v. Ne-
braska, 170 U. S. 57, 18 S. Ct. 513, 42 L. ed.

948. And see Wabash R. Co. v. Defiance, 167
U. S. 88, 17 S. Ct. 748, 42 L. ed. 87.

9. Little Rock, etc., R. Co. v. Payne, 33
Ark. 816, 34 Am. Rep. 55; Cairo, etc., R. Co.

V. People, 92 111. 97, 34 Am. Rep. 112; Tred-
way 1). Sioux City, etc., R. Co., 43 Iowa 527

;

Barnett v. Atlantic, etc., R. Co., 68 Mo. 56,

30 Am. Rep. 773.

10. Winthrop v. New England Chocolate
Co., 180 Mass. 464, 62 N. E. 969 (passing on
the Massachusetts act for the prevention of

fires) ; Griffin t'. Gloversville, 67 N. Y. App.
Div. 403, 73 N. Y. Suppl. 684 (holding that
a municipality may establish fire limits, pro-

hibit the erection of wooden structures
therein, declare the erection of such struc-

tures within such limits nuisances, and de-

stroy a structure within the designated class
without showing that it was in fact a nui-

sance )

.

11. Rosedale v. Hanner, 157 Ind. 390, 61

N. E. 792; Winthrop v. New England Choco-
late Co., 180 Mass. 464, 62 N. E. 969; Sig-

nell V. Wallace, 35 Misc. (N. Y.) 656, 72
N. Y. Suppl. 348, construing " New Tene-

ment House Act," N. Y. Laws (1901), c. 334,

§ 4, amended by N. Y. Laws (1901), c. 555.

13. Waggoner «. South Gorin, 88 Mo. App.
25. In Northwestern Fertilizing Co. v. Hyde
Park, 97 U. S. 659, 667, 24 L. ed. 1036, where
it is said of the police power " To regulate

and abate nuisances is one of its ordinary

functions."
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13. Laugel v. Bushnell, 197 111. 20, 63
N. E. 1086, 58 L. R. A. 266 [affirming 96
111. App. 618, holding that a city, under the
general grant of power over nuisances, may
not adopt an ordinance declaring a thing to

be a nuisance which is in fact not clearly
so] ; Griffin v. Gloversville, 67 N. Y. App.
Div. 403, 73 N. Y. Suppl. 684 (holding that
a declaration of a city ordinance that a par-
ticular thing is a common nuisance does not
make it so, but the question of its being a,

common nuisance is for judicial determina-
tion) ; In re Hong Wah, 82 Fed. 623.

14. In re Wilshire, 103 Fed. 620; In re
Hong Wah, 82 Fed. 623.

15. Munn v. Hlinois, 94 U. S. 113, 24
L. ed. 77 [affirming 69 111. 80], where the
following principles controlling business
" clothed with a public interest " were laid

down:
( 1 ) When the owner of property devotes

it to a use in which the public has an in-

terest, he in effect grants to the public an
interest in its use, and must, to the extent

of that interest, submit to be controlled by
the public, for the common good, as long as

he maintains the use. He may withdraw his

grant by discontinuing the use;

(2) In tho exercise of this control it has
been customary in the United States from its

first colonization to regulate ferries, common
carriers, hackmen, bakers, millers, wharfing-

ers, innkeepers, and other similar employ-
ments, and in so doing to fix a maximum of

charge to be made for services rendered,

accommodations furnished, and articles

sold;

(3) The case more particularly decided

that an act of the general assembly of Illi-

nois, entitled " An Act to regulate public

warehouses, and the warehousing and- inspect-

ing of grain, and to give effect to article 13
of the constitution of this state " was not
repugnant to the constitution of the United
States; and that where warehouses are sit-

uated and business is carried on exclusively

within the state, it may as a matter of do-
mestic concern prescribe regulations for
them, notwithstanding that they are used
as instruments by those engaged in interstate,

as well as state commerce; and that untfl
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kinds of business so peculiarly and intimately affect the public interest that who-
ever engages in any one of them in effect grants to the public an interest in the
methods and instrumentalities employed therein.'* Aside from these considera-
tions, however, the right to use property in the prosecution of any business which
is not injurious or offensive to the community at large or to persons within its

vicinity is one of the legal attributes of ownership of property of which the
owner cannot be deprived by any state law or municipal ordinance."

_(ii) Applications ofRule. The state may regulate or prohibit the trans-
action of business in such ways and places that noise," smoke, dust," odors,^ and

congress acts in reference to their interstate
relations, such regulations can be enforced,
even though they may indirectly operate upon
commerce beyond her immediate jurisdiction.

16. Mr. Cooley justly pointed out that it

was not very clear what circumstances af-
fect property vrith a public interest. "In
the following cases we should say that prop-
erty in business was affected with a public
interest. 1. Where the business is one the
following of which is not of right, but is per-
mitted by the state as a privilege or fran-
chise. Under this head would be comprised
the business of setting up lotteries, of giving
shows, etc., of keeping billiard tables for
hire, and of selling intoxicating drinks when
the sale by unlicensed parties is forbidden;
also the cases of toll-bridges, etc. 2. Where
the state on public grounds renders to the
business special assistance, by taxation or
otherwise. 3. Where, for the accommodation
of the business some special use is allowed
to be made of public property or of a private
easement. 4. Where exclusive privileges are
granted in consideration of some special re-
turn to be made to the public. Possibly there
may be other cases." Cooley Const. Lim.
(5th ed.) 737, 739.

17. People V. Berrien Cir. Judge, 124 Mich.
664, 83 N. W. 594, 83 Am. St. Rep. 352, 50
L. R. A. 493 (holding that an act aimed solely
at commission merchants who engage in the
business of selling farm produce for pro-
ducers upon commission, which requires them
to execute a bond in the penal sum of five

thousand dollars, conditioned for the faith-
ful performance of their contracts, and to
pay a license-fee is unconstitutional, since
it is class legislation, and an unjustifiable
interference with the right of citizens to
carry on legitimate business) ; In re Hong
Wah, 82 Fed. 623 (holding unconstitutional
a city ordinance providing that it should be
unlawful for any person to maintain a, pub-
lic laundry within the city, except in desig-

nated localities, and declaring that any such
laundry established or carried on in viola-

tion of this provision was a public nuisance
and a violation of the ordinance a, misde-
meanor )

.

Impairment of franchise.—" The police

power of the State comprehends all those
general laws of internal regulation which
are necessary to secure the peace, good order,

health, and comfort of society," but the

proper limit in its ben ring upon chartered

rights and privileges of private corporations

for public uses would seem to be this : That
the legislature may at all times regulate the
exercise of the corporate franchise, by gen-

eral laws passed in good faith for the legiti-

mate ends contemplated by the state police
power, that is, for the peace, good order,

health, comfort, and welfare of society, but
it cannot, under the color of such laws, de-

stroy or impair the franchise itself, nor any
of those rights or powers which are essential

to the beneficial exercise of it. Philadelphia,
etc., R. Co. V. Bowers, 4 Houst (Del.) 506,
536.

18. Ex p. Foote, 70 Ark. 12, 65 S. W. 706,
91 Am. St. Rep. 63, holding that a town may
enact an ordinance prohibiting the keeping
of a jackass within its limits in hearing dis-

tance of its populace.
19. Moses V. V. S., 16 App. Cas. (D. C.)

428, 50 L. R. A. 532 (where the act of con-

gress of Feb. 2, 1899, declaring the emission
of dense or thick black or gray smoke or

cinders from any smoke-stack or chimney
used in connection with any stationary en-
gine, etc., within the District of Columbia,
to be a public nuisance, and providing a pun-
ishment therefor, is upon its face said to be
a valid exercise of the police power of con-

gress over the district) ; Harmon v. Chicago,
110 m. 400, 405, 51 Am. Rep. 698 (holding
valid the following smoke ordinance of the
city of Chicago :

" The owner or owners of

any boat or locomotive engine, and the per-

son or persons employed, as engineer or other-

wise, in the working of the engine or engines
in said boat, or in operating such locomotive,
and the proprietor, lessee and occupant of

any building, who shall permit or allow dense
smoke to issue or to be emitted from the
smoke-stack of any such boat or locomotive,
or the chimney of any building, within the
corporate limits, ^hall be deemed and held
guilty of creating a nuisance, and shall, for
every such offense, be fined in a sum of not
less than five nor more than fifty dollars") ;

State V. Mott, 61 Md. 297, 48 Am. Rep. 105
(kilns).

20. Delaware.— State v. Luce, 9 Houst.
(Del.) 396, 32 Atl. 1076, fertilizers.

Kansas.— Burlington v. Stoekwell, 5 Kan.
App. 569, 47 Pae. 988, stock-yards.

Maryland.— Woodyear v. Schaefer, 57 Md.
1, 40 Am. Rep. 419, fertilizing works.

ilichigan.— Grand Rapids v. Weiden, 97
Mich. 82, 56 N. W. 233, rendering establish-
ment.

Missouri.— St. Louis v. Fischer, 167 Mo.

[VI. E, 7, a. (n)]
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other similar discomforts or dangers ^' result so as to amount to an injury to the
community.

b. Fop Public Convenience, Safety, and Expediency. Common carriera have
from the earliest time been controlled by police power; accordingly, railroad

companies being allowed to charge only reasonable rates, the legislature may make
a valid enactment that certain maximum rates shall not be exceeded ;

^ likewise
railroad companies may l)e compelled to make connections with other railroads

suitable to the convenience and safety of the public,^ and to obey many other i

kindred regulations.** So too ferries and ferrymen are under the general control
of the police power ; ^ and may be requii'ed under bond to do certain specific

654, 67 S. W. 872 (holding an ordinance
valid by which the erection of cow stables

and dairies within prescribed limits was for-

bidden ; and sustaining an action of a. city
in making the prohibited territory coexten-
sive with the city itself) ; St. Louis «. Rus-
sell, 116 Mo. 248, 22 S. VV. 470, 20 L. R. A.
721 (stables) ; State f. Beattie, 16 Mo. App.
131 (stables).

'Sew Jersey.— Weil v. Rieord, 24 N. J. Eq.

169; Manhattan Mfg., etc., Co. i'. Van
Keuren, 23 N. J. Eq. 251, fertilizers.

Aew York.—Cronin v. People, 82 N. Y. 318,

37 Am. Rep. 564; Metropolitan Bd. Health t~.

Heister, 37 N. Y. 661, slaughter-houses.
Oregon.— Portland i'. Meyer, 32 Oreg. 368,

52 Pac. 21, 67 Am. St. Rep. 538, a city may
lawfully exclude even existing slaughter-

houses from being operated and maintained
within the city limits.

Rhode Island.— Aldrich v. Howard, 7 R. I.

87. 80 Am. Dec. 636, stables.

Wisconsin.— Milwaukee r. Gross, 21 Wis.
241, 91 Am. Dec. 472, slaughter-houses.

United States.— Northwestern Fertilizing

Co. V. Hyde Park, 97 U. S. 659, 24 L. ed.

1036 (the manufacture of fertilizers regu-
lated) ; In re Slaughter-House Cases, 16

Wall. (U. S.) 36, 21 L. ed. 394.

See 10 Cent. Dig. tit. " Constitutional

Law," § 148; and, generally, Nuisances.
21. Idaho.— A statute making it unlawful

to herd or graze sheep witliin two miles of

an inhabited dwelling and making the owner
of sheep so grazed liable for dangers to the

injiu-ed party is a valid exercise of the police

power of the state. Sifers r. Johnson, (Ida.

1901) 65 Pac. 709.

Minnesota.— Northwestern Tel. Exch. Co.

r. Minneapolis, 81 Minn. 140, 83 N. W. 527,

86 N. W. 69, 53 L. R. A. 175, holding that

electric companies may be compelled to place

their wires in subsurface conduits, when pub-

lic safety and welfare demand.
Neto York.— People v. Lichtman, 65 N. Y.

App. Div. 76, 72 N. Y. Suppl. 511, holding

that N. Y. Penal Code, § 389, as amended by
N. Y. Laws (1900), c. 494, prohibiting the
manufacture of compressed gas in a, tenement
or dwelling-house, or any other article of

which such gas forms a component part, is

within the police power of the state. And
this covers the manufacture of soda-water.

Pennsylvania.— Philadelphia v. Brabender,
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201 Fa. St. 574, 51 Atl. 374, 58 L. R. A. 220
[citing Philadelphia i: Philadelphia, etc., R.
Co., 58 Pa. St. 253, and distinguishing People
r. Armstrong, 73 Mich. 288, 41 N. W. 275,
16 Am. St. Rep. 578, 2 L. R. A. 721], holding
constitutional an ordinance prohibiting the
casting of advertisements in dwellings, etc.,

although newspapers and addressed envelopes
are excepted.

United States.— Barbier v. Connolly, 113
U. S. 27, 5 S. Ct. 357, 28 L. ed. 923.

See 10 Cent. Dig. tit. " Constitutional
Law," § 148; and, generally. Nuisances.

Laundries, as seen in Barbier ». Connolly,
113 U. S. 27, 5 S. Ct. 357, 28 L. ed. 923, al-

though not nuisances per se, may be subject
to regulations. But such ordinances must
not be arbitrary. See In re Wo Lee, 26 Fed.
471, holding an ordinance invalid by which
the board of health had arbitrary power to

grant or refuse permits to do laundry busi-

ness.

22. Atty.-6en. v. Chicago, etc., R. Co., 35
Wis. 425; Peik v. Chicago, etc., R. Co., 94
U. S. 164, 24 L. ed. 97 ; Chicago, etc., R. Co.

t\ Iowa, 94 U. S. 155, 24 L. ed. 94; Chicago,
etc., R. Co. c. Fuller, 17 Wall. (U. S.) 560,
21 L. ed. 710.

23. Atlantic, etc., R. Co. v. State, 42 Fla.

358, 29 So. 319, 89 Am. St. Rep. 233, where
it is said that the legislature, under the po-

lice power, may in proper cases require rail-

road companies whose roads cross to meet
each other, to construct such switches, side-

tracks, and connections as will enable them
to transport cars to and from each other's

lines. Such regulations do not amount to a
taking of the companies' property for which
compensation must be provided.

A law compelling street railroads to trans-

port free of charge policemen while traveling

in the performance of their duty is invalid.

Wilson V. United Traction Co., 72 N. Y. App.
Div. 233, 76 N. Y. Suppl. 203.

24. See supra, VI, E, 6; and, generally,

Cabriebs; Railboads.
25. Arkansas.— Arkadelphia Lumber Co. v.

ArKadelphia, 56 Ark. 370, 19 S. W. 1053;
Jabine i\ Midgett, 25 Ark. 474.

Indiana.— Madison v. Abbott, 118 Ind. 337,
21 N. E. 28.

Massachusetts.— Brownell v. Old Colony R.
Co., 164 Mass. 29, 41 N. E. 107, 49 Am. St.

Rep. 442, 29 L. R. A. 169; Charles River
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things ;^^ for example, to keep safe and convenient boats, with a sufficient num-
ber of ferrymen, and to pay a statutory penalty to one unreasonably detained.^

So also hackmen, cab, and stage-drivers, may be requu'ed to obtain licenses ;^ and
a city may validly fine cab-drivers who do not wait at specified cab-stands.^ It

is also well established that warehousemen, wharfingers, and others in similar

pursuits are subject to regulation.* Hawkers, peddlers, and canvassers are sub-
ject to regulation under the police power and may be required to take out
licenses to sell their goods and wares.'^ Keepers of junk-shops, second-hand

Bridge «. Warren Bridge, 7 Pick. (Mass.)
344.

J/'eio Jersey.— Hudson County v. New Jer-
sey R., etc., Co., 24 N. J. L. 718.
Hew York.— Hoffman (. Union Ferry Co.,

68 N. y. 385.

Texas.— Johnson r. Erskine, 9 Tex. 1.

See 10 Cent. Dig. tit. " Constitutional
Law," § 14S ; and, generallv, Febbies.

26. Botts r. Bridges, 4 Port. (Ala.) 274;
Johnson r. Erskine, 9 Tex. 1.

27. Koretke r. Irwin, 100 Ala. 323, 13 So.

943, 21 L. R. A. 787, construing Ala. Code
(1886), §§ 1444, 1452.

28. One ground commonly given in the
cases for the regulation of hack-drivers is

the need of guarding the public from the ex-

tortion and fraud to which it is here so pe-

culiarly subject. Belmar v. Barkalow, 67
N. J. L. 504, 52 Atl. 157.

29. District of Columbia c. Sargeant, 17
App. Cas. (D. C.) 264; New York v. Kees-
ing, 38 Misc. (N. Y.) 129, 77 N. Y. Suppl.
82, holding that a city ordinance imposing a
fine on the o\\'ner or driver of any hack or
cab which shall stand waiting for employment
at any other place than at public hack-stands
or in front of private premises with the con-

sent of the owner is valid.

The question of the reasonableness of a
cab-stand act is for the courts; and if the re-

sult of an act is an unfair monopoly for a.

railroad company or others the court may
declare the act invalid. District of Colum-
bia V. Sargeant, 17 App. Cas. (D. C.) 164.

SO. W. W. Cargill Co. r. Minnesota, 180
U. S. 452, 21 S. Ct. 423, 45 L. ed. 618 [affirm-
ing 77 Minn. 223, 79 N. \Y. 962, in which
case the plaintiff operated a grain warehouse
in a village in Minnesota in which no grain
was stored but his own, which was purchased
of the farmers at the warehouse, where the

grain was delivered, and weighed and graded
by him on his own scales and with his own
appliances. It was held that the business so

carried on was of such a public character and
so affected with public interest that the legis-

lature might require persons operating such

a warehouse to take out a license therefor,

as provided in Minn. Gen. Laws (1895),

c. 148. And as the statute applied to all of

the class defined by its first section (namely,
" all elevators and warehouses in which grain

is received, stored, shipped or handled, and
which are situated on the right of way of

any railroad, depot grounds, or any lands

acquired or reserved by any railway com-

pany in this state to be used in connec-

tion with its line of railway at any sta-

tion or siding in this state, other than at

terminal points ) it was not invalid by reason i

of its non-application to those who own or
i

operate warehouses not situated on the right

of way of a railroad. Such a classification

was not so unreasonable as to amount to de-

nial of equal protection of the laws, nor was
the requirement of a license a regulation of

commerce among the states] ; Budd r. New
York, 143 U. S. 517, 12 S. Ct. 469, 36 L. ed.

247 [following Munn v. Illinois, 94 U. S. 113,

24 L. ed. 77, and distinguishing Chicago, etc.,

R. Co. c. Minnesota, 134 U. S. 418, 10 S. Ct.

462, 33 L. ed. 970]. The latter is a leading
case which held constitutional N. Y. Laws
(1888), c. 581, fixing a maximum charge of

five eighths of a cent per bushel for elevating,

receiving, weighing, and discharging by means
of floating or stationary elevators, in any

.

city of the state containing a population of

one hundred and thirty thousand or over, as
well in its application to elevators owned by
private individuals as to those owned by cor-

porations having chartered privileges from
the state, since the business carried on was
affected with a public interest and a practical

monopoly. And the further provision was
sustained that in transferring grain to and
from vessels and canal-boats, the charge for

shoveling to the leg of the elevator when Un-
loading, and for trimming cargo when load-

ing, should be limited to the actual cost of

the outside labor employed therein. And the
fact that the elevators were largely employed
in the transfer of grain which was in course
of transportation from the western states to
the seaboard did not render the act obnoxious
as a regulation of interstate commerce. And
see Munn v. Illinois, 94 U. S. 113, 24 L. ed.

77. See also 24 Am. L. Rev. 90S; and, gen-
erally, \Yarehotjsemen.

31. Kentucky.— West f. Mt. Sterling, 23
Ky. L. Rep. 1670, 65 S. W. 120.

Minnesota.— St. Paul c. Briggs, 85 Minn.
290, 88 N. W. 984, 89 Am. St. Rep. 554.

Missouri.— Moberly v. Hoover, 93 Mo. 603,
67 S. W. 721.

Nebraska.— Rosenbloom r. State, (Xebr.
1902) 89 N. W. 1053.

yeir Hampshire.—State r. Angelo, 71 N. H.
224, 51 Atl. 905.

\orth Carolina.— Collier v. Burgin, 130
N. C. 632, 41 S. E. 874.

Pennsylvania.— Mechanicburg v. Koons, IS

Pa. Super. Ct. 131, canvasser.

[VI, E, 7. b]
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dealers, and pawnbrokers are subject to the police power.^ Again, as a condition
of engaging in certain businesses or professions, licenses, or registration and
certificate thereof may be imposed under penalty ; ^ thus regulations providing
for the license or registration of physicians, surgeons, and dentists have been
generally sustained.^ It is essential, however, to the validity of such acts that
they shall operate in their requirements with substantial equality, the most fre-
quent source of unconstitutionality being not in the subject-matter sought to be
controlled but in the existence of arbitrary distinctions.^

See 10 Cent. Dig. tit. "Constitutional
Law," § 148; and, generally, Hawkers and
Peddlek.s.

32. Illinois.— Launder v. Chicago, 111 111.

291, 53 Am. Eep. 625; Kuhn v. Chicago, 30
111. App. 203.

Massachusetts.—Com. v. liconard, 140 Mass.
473, 4 N. E. 96, 54 Am. Rep. 485, junk-dealer.

Michigan.— Van Baalen r. People, 40 Mich.
258, pawnbroker. See Grand Rapids v.

Braudy, 105 Mich. 670, 64 N. W. 29, 55 Am.
St. Rep. 472, 32 L. R. A. 116.

North Carolina.— See State v. Taft, US
N. C. 1190, 23 S. E. 970, 54 Am. St. Rep.
768, 32 L. R. A. 122 ; Rosenbaum v. Newbern,
118 N. C. 83, 24 S. E. 1, 32 L. R. A. 123.

Ohio.— Marmet v. State, 45 Ohio St. 63,
12 N. E. 463, second-hand dealer.

Pennsylvania.— Com. v. Mintz, 19 Pa. Su-
per. Ct. 283.

See 1 Cent. Dig. tit. " Constitutional
Law," § 148; and, generally. Pawnbrokers.

33. Alabama.— Van Hook v. Selma, 70
Ala. 361, 45 Am. Rep. 85.

Michigan.— Ash v. People, 11 Mich. 347, 83
Am. Dec. 740.

New Jersey.— Margolies v. Atlantic City,

67 N. J. L. 82, 50 Atl. 367.

Ohio.— State v. Gardner, 58 Ohio St. 599,
51 N. E. 136, 65 Am. St. Rep. 785, 41 L. R. A.
689, holding that plumbers may be required
to take out licenses.

Wisconsin.— Tenney v. Lenz, 16 Wis. 566;
Carter v. Dow, 16 Wis. 298.

See 10 Cent. Dig. tit. "Constitutional
Law," § 148; and Cooley Const. Lim. (4th
ed. ) 245, 246 ; Cooley Tax. 396, 397 ; 1 Dillon
Mun. Corp. § 357.

Limit on amount of license charge.—^Where
police regulation alone is the object of a li-

cense, there is a conflict among the author-
ities, as to the rule governing the amount
which may be charged for such license. The
nature of the occupation, trade, or profession
has of necessity much to do with it. In th(!

case of such as are useful and beneficial to

the community, the license charged should
not ordinarily be so great as in the case of

those not so, especially when immoral in

their nature or tendency. The weight of au-

thority is that the amount exacted for a li-

cense, although designed for regulation and
not for revenue, is not to be confined to the

expense of issuing it, but that a reasonable

compensation may be charged for the addi-

tional expense of supervision over the par-

ticular business or vocation, at the place
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where it is licensed. For this purpose, the
services of officers may be required, and in-

cidental expenses may be otherwise incurred
in the faithful enforcement of such police in-

spection or superintendence. Van Hook r.

Selma, 70 Ala. 361, 45 Am. Rep. 85; Ece p.
Marshall, 64 Ala. 266.

34. California.— Ex p. McNulty, 77 Cal.

164, 19 Pac. 237, 11 Am. St. Rep. 257.

Kentucky.— Matthews r. Murphy, 23 Ky.
L. Rep. 750, 63 S. W. 785, 54 L. R. A.
415.

Maine.— Bibber v. Simpson, 59 Me. 181.

Michigan.— People v. Reetz, 127 Mich. 87,
86 N. W. 396.

Missouri.— State v. Gregory, 83 Mo. 123,
53 Am. Rep. 565.

New York.— Finch v. Gridley, 25 Wend.
<N. Y.) 469.

United States.— Dent v. West Virginia, 129
U. S. 114, 9 S. Ct. 231, 32 L. ed. 623, a lead-

ing case.

See 10 Cent. Dig. tit. " Constitutional
Law," § 148 ; and, generally. Physicians and
SUEUEONS.

35. Noel V. People, 187 111. 587, 79 Am. St.

Rep. 238, 52 L. R. A. 287, 58 N. E. 616
(holding unconstitutional section 2 of the
Pharmacy Act (Hurd's Rev. Stat. 111. (1897),

pp. 1075, 1076), imposing a penalty on any
person not a registered pharmacist who con-

ducts a pharmacy unless he places in active

charge a registered pharmacist; and section

8, which vested in the pharmacy board an
arbitrary discretion in granting the privilege

of dealing in certain kinds of medicine)
;

State V. Pennoyer, 65 N. H. 113, 18 Atl. 878,
5 L. R. A. 709 (holding unconstitutional, on
the ground of undue discrimination, an act
of the legislature requiring that all doctors,

except those who had practised for five years
at the same place, should obtain a license

and make pavment therefor) ; State v. Gard-
ner, 58 Ohio" St. 599, 51 N. B. 136, 65 Am.
St. Rep. 785, 41 L. R. A. 689 (where after
saying that the business of plumbing is one
which is so nearly related to the public health
that it may with propriety be regulated by
law, and that reasonable regulations, tending
to protect the public against the dangers of

careless and inefficient work and appropriate
to that end, do not infringe any constitu-
tional right of the citizen pursuing such call-

ing, the court held that part of the act of
April 21, 1896, entitled "An act to promote
the public health and regulate the sanitary
construction of house drainage and plumb-
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VII. PERSONAL, CIVIL, AND POLITICAL RIGHTS.

A. In General. The term " right " in civil society is defined to mean that
which a person is entitled to have, to do, or to receive from others, within the
limits prescribed by law.^'' The rights which are declared to be natural and
inalienable, whose protection is guaranteed by the several constitutions, are such
rights as are personal to the individual as a citizen of a free community, civil as

distinguished from political, and belonging alike to every man, woman, and
child ;

'^ tliey include the right of personal liberty, the right of personal security,

and the right to acquire and enjoy property ; ^ and are to be construed in every
jurisdiction, with reference to what were considered the natural rights of men
under the common law which existed at the adoption of the constitution.^' Such
rights, however, are not absolutely indefeasible, but are so unless or until the gov-
ernment, acting in pursuance of the constitution or some law passed pursuant
thereto, requires their surrender in consideration of the public welfare or safety.**

Constitutional provisions for the security of person or property should be liberally

construed." The first ten amendments to the federal constitution commonly
known as the " Bill of Eights," guaranteeing protection to certain rights of the

people, are limited in their application to the federal government,^^ and were not
intended to lay down any novel principles of government, but simply embodied
certain guaranties and immunities which we had inherited from our English ances-

tors, and which had from time immemorial been subject to well-recognized excep-
tions, arising from the necessities of the case. The exceptions have continued to

be recognized as if formally expressed.^

jng " which requires any plumber, whether
master or employing plumber or journeyman,
before engaging in the business, to undergo
an examination as to fitness, and obtain a
license, but permits all members of a firm

to pursue the business where one only has
procured such license, and all members of a
corporation to pursue it where the manager
only has procured such license, does not op-

erate equally upon all of a class pursuing the

calling under like circumstances, and is in-

valid).

36. Atchison, etc., R, Co. v. Baty, 6 Nebr.

37, 29 Am. Hep. 356.

37. State v. Williams, 68 Conn. 131, 35

Atl. 24, 421, 48 L. R. A. 465; Hale v. Ever-

ett, 53 N. H. 9, 16 Am. Rep. 82, holding that

while the right of holding state oSice is a
civil or political right it is not of the class

of natural rights which are held to be inalien-

able, like the rights of conscience. See also,

generally, Civil Rights.
38. Beebe v. State, 6 Ind. 501, 63 Am. Dec.

391.

It seems that the attempt of the legislature

to confer the power of contest on the election

commissioners is in violation of Ky. Const.

§ 2, subs. 2, providing that " absolute and

arbitrary power over the lives, liberty and

property of freemen exists nowhere in a re-

public, "not even in the largest majority;"

one of the arbitrary features of the law being

the fact that there is no provision by which

the parties can escape a trial before the com-

missioners, although they may have made up

and expressed their opinions, or may be bit-

terly prejudiced. Pratt v. Breckinridge, 23

Ky. l: Rep. 1356, 05 S. W. 136.

Vt. Stat. c. 175, § 4133, requiring corpora-
tions, companies, or firms, " organized under
the laws of another state," before selling

choses in action owned or guaranteed by them,
to file a bond with the inspector of finance

to secure the payment of taxes, and to make
report as required of " like corporations in

this state," and directing that the inspector

of finance shall be made the attorney of such
corporations, on whom process may be served,

is in contravention of the bill of rights (Vt.

Const, c. 1, art. 1 ) , declaring that all men
have the right to enjoy life and liberty, and
to acquire, possess, and protect property.

State 17. Cadigan, 73 Vt. 245, 50 Atl. 1079,

87 Am. St. Rep. 714, 57 L. R. A. 666.

39. Beebe v. State, 6 Ind. 501, 63 Am. Dee.
391; Mavo V. Wilson, 1 N. H. 53; Henley
V. State, 98 Tenn. 665, 41 S. W. 352, 1104,
39 L. R. A. 126.

40. Ex p. Smith, 38 Cal. 702; Mayo v.

Wilson, 1 N. H. 53 ; People v. Ewer, 19 N. Y.
Suppl. 933, 8 N. Y. Crim. 383; Mink v. Mink,
16 Pa. Co. Ct. 189.

41. Boyd V. U. S., 110 U. ,S. 616, 6 S. Ct.

524, 29 L. ed. 746. See also supra, IV, C. ,

42. Starr v. Comer, 157 Ind. 611, 62 N. E.
452; In re Fitzpatriek, 16 R. I. 60, 11 Atl.

773.

The fifth amendment of the federal con-

stitution, that no person shall be compelled
in any criminal case to be a witness against
himself, operates exclusively in restriction of

federal power, and has no application to the
states. State v. Comer, 157 Ind. 611, 62 N. E.
452. And see, generally, Witnesses.

43. Robertson v. Baldwin, 165 U. S. 275,

17 S. Ct. 326, 41 L. ed. 715.

[VII, A]
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B. Personal Liberty— I. In General. The right of personal liberty con-

sists in the power of locomotion, of changing situation or removing one's person,
to whatsoever place one's inclination may direct without any restraint except by
due process of law.^ But the law may impose limitations and restrictions upon
personal liberty in order to enforce the duty citizens owe in defense of the state,^

in order to provide proper care for individuals who are helpless or dependent,^'
and also in any proper exercise of the police power.*'

2. Involuntary Servitude. The constitutional provision that there shall be
neither slavery nor involuntary servitude except as a punishment for crime,

whereof the party shall have been duly convicted, does not prevent tlie enact-

ment of a law providing for imprisonment for contempt of court ; ^ providing
that persons committed to jail may be employed at labor ;

*^ requiring the per-

formance of labor in lieu of taxes ;
* providing that if a laborer without just

cause fails to perform the labor according to contract he shall be liable to tine or

imprisonment ; '' granting exclusive rights to carry on certain kinds of business,

when they are necessary and proper to effectuate a purpose which has in view the

public good ;
^^ or preventing the immigration of negroes.^' Nor does it invali-

date a covenant in a deed of land in fee by which a grantee covenants for him-
self, his heirs and assigns, to pay a perpetual yearly rent.^* The provisions

against involuntary servitude do not apply to such services as have from time
immemorial been treated as exceptional."^ This exception to the general rule

44. Robertson v. Com., 101 Ky. 285, 19

Ky. L. Eep. 442, 40 S. W. 920 ; Ex p. Smith,
1.35 Mo. 223, 36 S. W. 628, 58 Am. St. Rep.
576, 33 L. R. A. 606 ; St. Louis v. Roche, 128
Mo. 541, 31 S. W. 915; Memphis v. Win-
field, 8 Humphr. (Tenn.) 707; Crandall v.

Nevada, 6 Wall. (U. S.) 35, 18 L. ed. 744,

745 [^reversing 1 Nev. 294, and holding that
a " capitation tax of one dollar upon every
person leaving the State by any railroad,

stage coach or other vehicle engaged or em-
ployed in the business of transporting pa.s-

sengers for hire," to be paid by the pro-

prietors or corporations so engaged, was un-
constitutional, being repugnant to the right

of every citizen of the United States to pass
and repass through every part of it without
interruption, as freely as in his own state

;

to repair to the seat of government, to the

seaports, to the subtreasuries, the land-offices,

the revenue offices, and the courts of justice

in the several states ; a right which in its

nature is independent of the will of any state

over whose soil he must pass in the exercise

of it] ; Arkansas i\ Kansas, etc.. Coal Co.,

!)6 Fed. 353; Elkison v. Deliesseline, Brunn.
Col. Cas. (U. S.) 4n, 8 Fed. Cas. No. 4,366,

Wheel. Crim. (N. Y.) 56.

As to due process of law generally see infra,

XIII.
45. Parker v. Kaughman, 34 Ga. 136;

Kneedler v. Lane, 45 Pa. St. 238, 3 Grant
I Pa.) 523.

46. Ex p. Ferrier, 103 111. 367, 43 Am.
Rep. 10; Nott's Case, 11 Me. 208; Cincinnati

]-louse of Refuge v. Ryan, 37 Ohio St. 197.

47. Ex p. Smith, 38 Cal. 702; Com. v.

Morrisey, 157 Mass. 471, 32 N. B. 664 (hold-

ing that in the exercise of the police power

the legislature may provide a punishment for

drunkenness) ; Webber v. Harding, 155 Ind.
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408, 58 N. E. 533. But in Gastenau i: Com.,
108 Ky. 473, 22 Ky. L. Rep. 157, 56 S. W.
705, 49 L. R. A. ill, a city ordinance de-

claring that it shall be unlawful for any
woman to go in and out of a building where a
saloon is kept for the sale of liquor, or " to

frequent, loaf, or stand around said building
within fifty feet thereof," and providing for
the punishment of any saloon-keeper who
sJiall permit a violation of that provision of

the ordinance, was held void as being an un-
reasonable interference with individual lib-

erty.

48. Martin v. Blattner, 68 Iowa 286, 25
N. W. 131, 27 N. W. 244.

49. Topeka v. Boutwell, 53 Kan. 20, 35
Pac. 819; Myers v. Stafford, 114 N. C. 234,
19 S. E. 764. But in Be Thompson, 117 Mo.
83, 22 S. W. 863, 38 Ara. St. Rep. 639, 20
L. E. A. 462, a statute providing for the hir-

ing out of vagrants to the highest bidder af-

ter a verdict of vagrancy found by a jury on
an examination before a justice of the peace
was held to be unconstitutional.

50. In re Dassler, 35 Kan. 678, 12 Pac.
130; Dennis 1-. Simon, 51 Ohio St, 233, 36
N. E. 832.

51. St.ite V. Easterlin, 61 S. C. 71, 39
S. E. 250; Ex p. Williams, 32 S. C. 583, 10
S. E. 551.

52. In re Slaughter-House Cases, 16 Wall.
(U. S.) 36, 21 L. ed. 394.

53. Nelson v. People, 33 111. 390. But see

Choisser v. Hargrave, 2 111. 317, an act pro-

viding for the indenturing and registering of

negroes.

54. Tyler v. Heidorn, 46 Barb. (N. Y.)
439.

55. For example, tliose of a seaman. Rob-
ertson V. Baldwin, 165 U. S. 275, 17 S. Ct.

326, 41 L. ed. 715.
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3 subject, however, to the proviso that a contract was entered into voluntarily
or such services.^^

3. Imprisonment For Debt"— a. In General. "Whether or not a particular
iommitment is an imprisonment for debt depends entirely upon the construction
o be placed upon the articles in the several state constitutions prohibiting impris-
tnment for debt, and the statutes passed for the purpose of carrying out such
lonstitutional inhibition. Congress, by the act of March 2, 1867, adopted the
nodiiications, conditions, and restrictions upon imprisonment for debt then exist-

ng by the laws of the several states, and the course of proceedings which might
hereafter be adopted therein.^' As a general rule it may be stated that this pro-
libition applies only to obligations growing out of contracts, and does not apply
.0 cases of tort or eases of a criminal nature.^'

b. Obligations Ex Contraetu— (i) In General. Any liability to pay money
growing out of any contract, either express or implied, constitutes a debt, within
;he meaning of the prohibition.™ The contract, however, must be free fi-om

"raud, fraud being generally expressly excepted by the state constitution." If,

56. See In re Chung Fat, 96 Fed. 202.

57. Arrest and imprisonment on civil pro-
:ess generally see Aerest; Executions.
58. U. S. t). Tetlow, 2 Lowell (U. S.) 159,

!8 Fed. Cas. No. 16,456, 6 Am. L. Rev. 159,
14 Int. Rev. Rec. 205.

59. Lower v. Wallick, 25 Ind. 68; U. S.
}. Walsh, 1 Abb. (U. S.) 66, 1 Deady (U. S.)

281, 28 Fed. Cas. No. 16,635, 1 Am. L. T.

Rep. (U. S. Cts.) 45, 6 Int. Rev. Rec. 212.

4nd see infra, VII, B, 3, c, d, e, f.

60. California.— Knutte v. San Francisco,
134 Cal. 660, 66 Pae. 875; In re Holdforth,
I Cal. 438.

Illinois.—-Parker t'. Follensbee, 45 111. 473.

Minnesota.— Meyer v. Berlandi, 39 Minn.
t38, 40 N. W. 513, 12 Am. St. Rep. 663, 1

0. R. A. 777.
Missouri.— Roberts v. Stoner, 18 Mo. 481.

Ohio.— Sandusky Second Nat. Bank v.

Becker, 62 Ohio St. 289, 56 N. E. 1025, 51
L R. A. 860.

See 10 Cent. Dig. tit. " Constitutional

Law," § 151%.
61. Arkansas.— Riiddell v. Childress, 31

A.rk. 511; Hatheway v. Jones, 20 Ark. 109;
Sutton V. Hays, 17 Ark. 462.

California.— In re Vinich, 86 Cal. 70, 26
Pae. 528 (holding that fraud must be shown
;o exist before the defendant can be sub-

jected to imprisonment ) ; Stewart v. Levy, 36

::al. 159.

Connecticut.— Cowles v. Day, 30 Conn. 406,

U2 (holding that Conn. Const, art. 1, § 10,

providing that " no person shall be arrested,

letained or punished except in cases clearly

varranted in law," and the statutes abolish-

ng imprisonment in all actions for debt aris-

ng upon contract express or implied, except

n cases of fraud and fraudulent dealings as

;herein specified, were not intended to abolish

luch imprisonment in respect to that dishon-

ist class of debtors who were guilty of fraud

n contracting their debts, or who concealed

)r conveyed away their property so that it

iould not be reached by the ordinary process

if attachment) ; Armstrong v. Ayres, 19 Conn.

i40.

Georgia.— Harris v. Bridges, 57 Ga. 407,

24 Am. Rep. 495.

Illinois.—^ Huntington v. Metzger, 158 111.

272, 41 N. E. 881 ; Kitson v. Farwell, 132 111.

327, 23 N. E. 1024; Malcolm v. Andrews, 68
111. 100 (where the court held that the pro-

visions of the state constitution are to be
regarded as having effectually abolished im-
prisonment for debt, as practised under the
common law; and therefore where a debt is

the basis of the action, in order to justify im-
prisonment, the foundation must be laid un-
der one or both of the exceptions contained in

111. Const, art. 2, § 12, that is, a refusal to

deliver up his estate for the benefit of cred-

itors, or fraud either in contracting or evad-
ing payment of the debt, such provisions ex-

tending to a writ of ne exeat) ; Strode r.

Broadwell, 36 111. 419; Tuttle v. Wilson, 24
111. 553; Gorton v. Frizzell, 20 111. 291; Bur-
nap V. Marsh, 13 111. 535; Maher v. Huette,
10 111. App. 56 (holding that as imprison-
ment of the debtor under the state constitu-

tion is for his wrongful act in endeavoring to
evade payment, it should appear that all the
elements required by the statute to render
the act complete actually exist before the
debtor forfeits the right to invoke in his be-

half the general guaranty of personal liberty,

and before he can be said to be brought
within the exceptions )

.

Indiana.— Baker v. State, 109 Ind. 47, 9
N. E. 711 (holding that the leading, if not
the only, purpose of the state constitutions
in excepting eases of fraud from the prohibi-
tion of imprisonment for debt, was to author-
ize imprisonment for fraud practised in avoid-
ing the payment of debts) ; Swift v. State,

63 Ind. 81; Ramsey v. Foy, 10 Ind. 493 (hold-

ing that every statute in restraint of per-

sonal liberty ought to be strictly construed )

.

Iowa.— Ex p. Grace, 12 Iowa 208, 79 Am.
Dec. 529.

Kansas.— In re Heath, 40 Kan. 333, 19

Pae. 926; Heath v. Brown, 40 Kan. 33 (hold-

ing that if the facts show fraud in the con-

tracting of the obligation, the courts will

deny the motion for the discharge of the

[VII. B, 3, b, (I)]
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however, the contract is not free from fraud, tlie imprisonment permitted is not
for or on account of the debt, but because of the fraud committed.^^

debtor) ; Hauss v. Kohlar, 25 Kan. 640; Howe
Mach. Co. V. Lincoln, 25 Kan. 312 [afp/rming
24 Kan. 123] ; Tennent v. Weymouth, 25 Kan.
21 (holding that the proof of fraud must be
clear and strong, fraud never being presumed,
but always requiring proof, the law neither
favoring nor encouraging arrest and impris-

onment, such a remedy being the dernier re-

sort, the end of the law, quasi-criminal) ;

Gillett V. Thiebold, 9 Kan. 427; In re Rob-
erts, 4 Kan. App. 292, 45 Pac. 942.

Louisiana.— State v. Judge Fourth City
Ct., 37 La. Ann. 385 (holding that proof o'f

intention to depart permanently from the

state without leaving sufficient property to

satisfy his creditor's demand was sufficient

proof of fraud to bring the case within the

statute authorizing the arrest of a debtor in

cases of fraud) ; State v. Orleans Parish Civil

Sherifl', 31 La. Ann. 799; Levi v. Levy, 20

La. Ann. 552 (holding that the act of 1855
authorizing the arrest of debtors under cer-

tain circumstances must be regarded as an
exception to the general rule, although there

does not seem to be any express declaration

"against imprisonment; and viewed as an ex-

ception, it must be construed strictly) ; An-
derson V. Brinkley, 1 La. Ann. 126.

Massachusetts.— Noyes v. Manning, 162

Mass. 14, 37 N. E. 768; Everett v. Hender-
son, 150 Mass. 411, 23 N. E. 318; Way v.

Brigham, 138 Mass. 384; In re Frost, 127

Mass. 550; Dooley r. Cotton, 3 Gray (Mass.)
496.

Michigan.—-Dummer v. Nungesser, 107
Mich. 481, 65 N. W. 564; Badger v. Reade,
39 Mich. 771; In re Teachout, 15 Mich. 346
(holding that an affidavit showing a prima
facie case of fraud is sufficient to warrant ar-

rest and imprisonment under the Michigan
statutes) ; Bromley v. People, 7 Mich. 472.

'Nevada.— Ex p. Bergman, 18 Nev. 331, 4
Pac. 209.

New Jersey.— McKernan v. McDonald, 27

N. J. L. 541 (holding that under a constitu-

tional provision that no person shall be im-

prisoned for debt except in cases of fraud,

the fraud must be clearly proved by such tes^

timony as would be required in a court of

justice, and that the affidavit might be taken

by any person competent to take it, and the

order might be made by any judge or com-

missioner to whom the affidavit might be ex-

hibited) ; Van Wagenen r. Coe, 22 N. J. L.

531; Ex p. Clark, 20 N. J. L. 648, 45 Am.
Dec. 394 (where it was contended that there

was nothing fraudulent in a debtor's refusing

to apply money in his possession to payment

of the debt and therefore the constitution, in

prohibiting imprisonment for debt except in

cases of fraud, nullified an earlier statute al-

lowing imprisonment in cases where the

debtor " unjustly and unlawfully " declines

to surrender property in his control to the

payment of his debts. The court held, how-
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ever, that the act was not incompatible with
the clause in the constitution) ; Hunt v. Hill,

20 N. J. L. 476 (holding that the fraud is ,

not to be presumed, but must be proved )

.

North Carolina.— State v. Torrenee, 127
N. C. 550, 37 S. E. 268; State v. Norman,
110 N. C. 484, 14 S. E. 968; McNeely v.

Haynes, 76 N. C. 122 (holding, where a firm
debt was incurred by one partner acting
fraudulently, that the other partner, who was
not a party to the fraud and did not connive
at it, was entitled to the constitutional ex-

emption) ; Melvin v. Melvin, 72 N. C. 384
( holding that the words " except in cases of

fraud " as used in the constitution were broad
and comprehended not only fraud in attempt-
ing to hinder, delay, and defeat the collection

of a debt by concealing property and other

fraudulent devices, but embraced also fraud
in making the contract, false pretenses and
fraud in incurring the liability )

.

Ohio.— Spice v. Steinruck, 14 Ohio St. 213
(holding that under the constitutional pro-

vision that " no person shall be imprisoned
for debt in any civil action, on mesne or final

process, unless in cases of fraud," the courts

have no power to authorize arrests in cases

of fraud unless such power is conferred by
express legislation) ; In re Concklin, 5 Ohio
Cir. Ct. 78.

Oregon.— Norman v. Zieber, 3 Oreg. 197.

Pennsylvania.—-Howard v. McKee, 82 Pa.
St. 409; Gosline v. Place, 32 Pa. St. 520
(holding that the remedy of imprisonment
might be applied whether the fraud was com-
mitted in or out of the state) ; DufT i. Me-
Donough, 2 Pa. Super. Ct. 373; Blanco v.

Bosch, 3 Wkly. Notes Cas. (Pa.) 171.

Vermont.— Rutland Bank r. Barker, 27 Vt.

293; Vergennes Bank v. Barker, 27 Vt. 243;

Aiken v. Richardson, 15 Vt. 500.

Washington.—• Burrichter v. Cline, 3 Wash.
135, 28 Pac. 367.

Wisconsin.— In re Mowry, 12 Wis. 52.

United States.— Norman v. Manciette, 1

Sa-nT. (U. S.) 484, 18 Fed. Cas. No. 10,300,

4 Am. L. T. Rep. (U. S. Cts.) 60, 3 Leg. Gaz.

(Pa.) 132. See also The Bremena v. Card,

38 Fed. 144, construing the law in South
Carolina.

Alabama seems to be the only state in

which fraud is not excepted and in which
imprisonment for debt is entirely abolished.

Ex p. Hardy, 68 Ala. 303.

New York has no provision in its constitu-

tion prohibiting imprisonment for debt, but

there are statutes prohibiting such impris-

onment except in cases of fraud. People

V. O'Brien, 3 Abb. Dee. (N. Y.) 552, 6 Abb.

Pr. N. S. (N. Y.) 63; Commonwealth Nat.

Bank r. Temple, 2 Sweeny (N. Y.) 344, 39

How. Pr. (N. Y.) 432; Moak v. De Forrest,

5 Hill (N. Y.) 605.

62. Sawyer v. Nelson, 44 111. App. 184.

A statute providing that where any person
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(ii) Brbaoh of Pmomism to Marry. It has generally been held that an
action for breach of a promise to marry is based upon contract, and therefore

within the constitutional prohibition of imprisonment for debt, the defendant
being exempt from punishment in the absence of proof of fraud.^^

(hi) Costs. The costs recovered by the plaintiff in an action of contract are

considered as part of the debt and therefore within the constitutional prohibition.**

It has been held, however, that costs recovered by the defendant of the unsuc-

cessful plaintiff were not a debt.*'

e. Obligations Ex Delicto. The constitutional prohibition does not apply to

cases founded on torts committed by the defendant, and therefore in such cases

the defendant is liable to be imprisoned for the wrong he has done.**

d. Criminal, Quasi-Criminal, and Statutory Cases. The statutory prohibition

does not apply to lines, penalties, or other impositions imposed by the courts in

criminal proceedings as punishments for crimes committed against the common
or state law.*' Neither does the prohibition apply to the costs of such criminal

shall sell any petsonal property, on which a
lien exists, without the consent of the lienee,

he shall be deemed guilty of a misdemeanor
and imprisoned, is not unconstitutional, as

in violation of S. G. Const, art. 1, § 24, pro-

viding that no persoii shall be imprisoned for

debt except in case of fraud. State v. Bar-
den, 64 S. C. 206, 41 S. E. 959.

63. In re Tyson, 32 Mich. 262; Perry v.

Orr, 35 N. J. 'L. 295; Moore v. Mullen, 77
]Sr. C. 327. But see In re Sheahan, 25 Mich.
145, in which it was held that an allegation

of seduction in an action for breach of prom-
ise of marriage takes the case out of the

constitutional exemption. And see, generally,

Aehest.
64. State v. Second Judicial Dist. Ct., 16

Nev. 76; Granholm c. Sweigle, 3 N. D. 476,

57 N. W. 509. See also, generally. Costs.
65. Parker v. Spear, 62 How. Pr. (N. Y.)

394. See also, generally. Costs.
66. Alabama.— Ex p. Hardy, 68 Ala. 303.

Georgia.— Southern Express Co. v. Lynch,
65 Ga. 240 ; Harris v. Bridges, 57 6a. 407, 24
Am. Eep. 495.

Illinois.— Kennedy v. People, 122 111. 649,

13 N. E. 213; McKindley v. Rising, 28 111.

337; People v. Cotton, 14 111. 414.

Indiana.— Turner v. Wilson, 49 Ind. 581;
Lower v. Wallick, 25 Ind. 68; McCool v.

State, 23 Ind. 127.

Maine.— Gooch v. Stephenson, 15 Me. 129.

Michigan.—Fuller v. Bowker, 11 Mich. 204,

replevin.

Missouri.— Blewett v. Smith, 74 Mo. 404.

New York.— McDuffie v. Beddoe, 7 Hill

(N. Y.) 578.

North Carolina.— Kinney v. Laughenour,
97 N. C. 325, 2 S. E. 43 (seduction) ; Moore
V. Green, 73 N. C. 394, 21 Am. Eep. 470.

Pennsylvania.— Dungan v. Read, 167 Pa.

St. 393, 31 Atl. 639 (trespass) ; Romberger
V. Henry, 167 Pa. St. 314, 31 Atl. 634; Kalb-

fus v. Eundell, 134 Pa. St. 102, 19 Atl. 492

(conspiracy) ; Tryon v. Hassinger, 1 Pa.

L. J. Rep. 184 (false and fraudulent repre-

sentation).
Wisconsin,.— In re Kindling, 39 Wis. 35;

[56]

In re Mowry, 12 Wis. 52 (conversion) ; How-
land V. Needham, 10 Wis. 495 (ejectment).
Contra, Em p. Prader, 6 Cal. 239; Holmes

V. State, 2 Greene (Iowa) 501 (decided under
a constitutional provision prohibiting im-
prisonment in any civil action )

.

See 10 Cent. Dig. tit. " Constitutional
Law," § 151%.

67. Alabama.— Chauncey «;. State, 130 Ala.

71, 30 So. 403, 89 Am. St. Rep. 17; Crosby
V. Montgomery, 108 Ala. 498, 18 So. 723;
Eon p. King, 102 Ala. 182, 15 So. 524 (hold-

ing that imprisonment of one who fraudu-
lently obtains accommodation from a hotel
or boarding-house or removes his baggage is

not imprisonment for debt) ; Bailey v. State,

87 Ala. 44, 6 So. 398; Tarpley v. State, 79
Ala. 271; State v. Leach, 75 Ala. 36; Lee
V. State, 75 Ala. 29; Caldwell v. State, 55
Ala. 133 ; Morgan v. State, 47 Ala. 34. Con-
tra, Carr v. State, 106 Ala. 35, 17 So. 350, 54
Am. St. Rep. 17, 34 L. R. A. 634.

Colorado.— Robertson v. People, 20 Colo.

279, 38 Pac. 326.

Illinois.— Meadowcroft v. People, 163 111.

56, 45 N. E. 303, 54 Am. St. Rep. 447, 35
L. R. A. 176 ; Kennedy v. People, 122 111. 649,
13 N. E. 213; In re Bollig, 31 111. 88; Hutch-
inson V. Davis, 58 111. App. 358.

Indiana.— Hardenbrook v. Ligonier, 95 Ind.
70.

Iowa.— Boyer v. Kinnick, 90 Iowa 74, 57
N. W. 691.

Kansas.— In re Mitchell, 39 Kan. 762, 19
Pac. 1 ; In re Boyd, 34 Kan. 570, 9 Pac. 240.

Maryland.—• State v. Nicholson, 67 Md. 1,

8 Atl. 817; State v. Mace, 5 Md. 337.

Mississippi.— Eco p. Meyer, 57 Miss. 85.

North Carolina.— State v. Wallin, 89 N. C.

578; State v. Manuel, 20 N. C. 144.

Ohio.— In re Beall, 26 Ohio St. 195.

South Carolina.— Ex p. Williams, 32 S. C.

583, 10 S. E. 551.

Tennessee.— State v. Hoskins, lOG Tenn.
430, 61 S. W. 731; State v. Yardley, 95 Tenn.

546, 32 S. W. 481, 34 L. R. A. 656 ; Mosley v.

Gallatin, 10 Lea (Tenn.) 494. But in State

V. Paint Rock Coal, etc., Co., 92 Tenn. 81, 82,

[VII, B, 3, dl
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proceedings.^ It has also been held that imprisonment for non-payment cf costs

of one instituting a criminal prosecution without probable cause is not imprison-

ment for debt.*'

e. Obligations in the Nature of Taxes. Taxes, not being founded on con-

tract, do not establish the relation of debtor and creditor between the taxpayer
and the state, and therefore are not debts within the constitutional prohibition.™

f. Enforcing OrdeFS and Decrees of Court— (i) /iV General. The constitu-

tional prohibition of imprisonment for debt does not take away the power of the

judge to commit to jail for contempt,'''' or for failure to pay a fine imposed for

contempt ;
'^ but some cases hold that there must first be a conviction for contempt.'^

(ii) Refusal to Apply Non-Exempt Property to Satisfy Execution.
Imprisonment for disobedience to an order, made in supplementary proceedings,

requiring the debtor to apply his non-exempt property to the payment of the

execution, is not imprisonment for debt.''*

20 S. W. 499, 36 Am. St. Rep. 68, the court
held that a statute providing that " it would
be unlawful for any person or persons, firms

or corporations or companies, to refuse to

cash any checks or scrip of their own that
may be presented it within thirty days of its

date of issuance, and that any such person
who should refuse to redeem, in lawful cur-

rency, any such checks or scrip shall be
guilty of a misdemeanor, and, upon convic-
tion, shall be fined," violates the spirit if not
the letter of the constitutional provision that
" the legislature shall pass no law authoriz-
ing imprisonment for debt in civil cases."

Texas.— Dixon !). State, 2 Tex. 481.

Wisconsin.— Baker v. State, 54 Wis. 368,
12 N. W. 12.

Wyoming.— In re McDonald, 4 Wyo. 150,
33 Pac. 18.

68. Alabama.— Bailey v. State, 87 Ala. 44,

6 So. 398; Caldwell v. State, 55 Ala. 133;
Morgan v. State, 47 Ala. 34. But in Ex p.

Russellville, 95 Ala. 19, 11 So. 18, the court
held that indefinite inprisonment until a fine

and costs are paid is in violation of the pro-
hibition of imprisonment for debt, and in
Nelson v. State, 46 Ala. 186, the opinion was
expressed by the court that a party could not
be i]nprisoned to enforce the payment of costs,

for the reason that costs were not strictly a
part of the punishment, but only a debt, the
collection of which might be enforced by
execution as any other debt, but if the costs
were not paid or secured as allowed by law,
it knew of no restraint on the legislature
which forbade the state to impose a certain
amount of work for the county on the defend-
ant as a mode of securing the payment of the
costs in a criminal case.

Illinois.— Kennedy v. People, 122 111. 649,

13 N. E. 213.

Indiana.— McCool v. State, 23 Ind. 127
[overruling Porter v. State, 17 Ind. 415;
Thompson v. State, 16 Ind. 516], holding that
the costs are an incident of the fine rather
than a debt.

Iowa.—-Boyer v. Kinnick, 90 Iowa 74, 57
N. W. 691 ; AlbertsoQ v. Kriechbaum, 65 Iowa
11, 21 N. W. 178.

Kansas.— In re Boyd, 34 Kan. 570, 9 Pac.

240.
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North Carolina.— State v. Wallin, 89 N. C.

578; State v. Cannady, 78 N. C. 539; State
V. Manuel, 20 N. C. 144.

See 10 Cent. Dig. tit. " Constitutional
Law," § 151%.

69. In re Ebenhack, 17 Kan. 618; State v.

Hamilton, 106 N. C. 660, 10 S. E. 854; State
V. Dunn, 95 N. C. 697; State v. Wallin, 89
N. C. 578 ; State v. Cannady, 78 N. C. 539.

70. California.— Perry v. Washburn, 20
Cal. 318.

Kansas.— In re Dassler, 35 Kan. 678, 12
Pac. 130.

Massachusetis.— Appleton v. Hopkins, 5
Gray (Mass.) 530.

Neira^ka.— Rosenbloom v. State, (Nebr.
1902) 89 N. W. 1053, 57 L. B,. A. 922.
New Jersey.— Linn v. O'Neil, 55 N. J. L.

58, 25 Atl. 273; Camden v. Allen, 26 N. J. L.

398.

Ithode Island.— In re Collection of Poll
Tax, 21 R. I. 582, 44 Atl. 805.

South Carolina.— Charleston v. Oliver, 16
S. C. 47.

Vermont.— Webster v. Seymour, 8 Vt. 135.

Virginia.— Com. v. Byrne, 20 Gratt. (Va.)
165.

Contra, Cooper v. Savannah, 4 Ga. 68.

See 10 Cent; Dig. tit. " Constitutional
Law," § 151%; and, generally, Taxation.

71. Carlton v. Carlton, 44 Ga. 216. But
see Ex p. Crenshaw, 80 Mo. 447, which holds
that while the court may order one into im-
prisonment until he shall have returned cer-

tain property, it cannot fine and imprison
him by way of punishment, nor imprison him
until he shall have paid the costs of the con-
tempt proceedings, as this would be impris-
onment for debt. And see, generally. Con-
tempt.

72. Ex p. Robertson, 27 Tex. App. 628, 11

S. W. 669, 11 Am. St. Rep. 207, holding such
fine not to be a debt, although it was imposed
on a constable for failing to execute process,

with the object of securing the payment of
the plaintiff's claim.

73. In re Blair, 4 Wis. 522.

74. loma.— Eikenberry v. Edwards, 67
Iowa 619, 25 N. W. 832, 56 Am. Rep. 360;
Ex p. Grace, 12 Iowa 208, 79 Am. Dec. 529.

Kansas.— In re Burrows, 33 Kan. 675, 7
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(ill) Refusal to Pay Alimony. The commitment of a defendant for con-

tempt in refusing to pay alimony or counsel fees in a suit for divorce is not an
imprisonment for debt.''^

(iv) Refusal to Turn Oyer Money ob Property in Possession. An
order of court requiring one to pay over a specific sum of money or to deliver

specific property found to be in his possession or under his control is not an
infringement on the constitutional inhibition against imprisonment for debt.'*

g. Ne Exeat. Arrest under a writ of ne exeat and requirement of bail not

to leave the state is not imprisonment for debt."

C. PeFSOnal SecUPity. The right of personal security consists in a person's

legal and uninterrupted enjoyment of his life, his limbs, his body, his health, and
his reputation ;

'^ and requires that no person except on impeachment and in cases

arising in the military and naval service shall be held to answer for a capital or

otherwise infamous crime, or for any offense above the common-law decree of

petit larceny, unless he shall have been previously charged on the presentment or

indictment of a grand jury ; that no person shall be subject for the same offense

to be twice put in jeopardy of life or limb ; that no person shall be compelled, in

any criminal case, to be a witness against himself ; that in all criminal prosecu-

tions, the accused is entitled to be confronted with the witnesses against him ; to

have compulsory process of obtaining witnesses in his favor, and to have the

Pae. 14S; State v. Burrows, 33 Kan. 10, 5

Fao. 449.

Minnesota.— State v. Becht, 23 Minn. 411.

Missouri.— State v. Barclay, 86 Mo. 55.

Ohio.— In re Concklin, 5 Ohio Cir. Ct. 78.

Wisconsin.— In re Milburn, 59 Wis. 24, 17

N. W. 965.

Contra, Ex p. Hardy, 68 Ala. 303, which
holds an act tinconstitutional which provides
that a person may be imprisoned for con-

tempt where, upon a bill for discovery, it ap-

pears that he has property liable to the pay-
ment of the debt, and he refuses to comply
with a decree ordering him to make applica-

tion thereof to the debt, upon the ground that
the legislature has no power to do indirectly

that which was directly prohibited by law.

See 10 Cent. Dig. tit. " Constitutional
Law," § 151%; and, generally, Executions.

75. California.— Ex -p. Perkins, 18 Cal. 60.

ColoroAo.— In re Popejoy, 26 Colo. 32, 55
Pac. 1083, 77 Am. St. Eep. 222; People v.

Barton, 16 Colo. 75, 26 Pac. 149.

Florida.— Bronk v. State, (Fla. 1901) 31

So. 248.

Georgia.— Lewis v. Lewis, 80 Ga. 706, 6

S. B. 918, 12 Am. St. Eep. 281.

Illinois.— Wightman v. Wightman, 45 111.

167 ; Barclay v. Barclay, 83 111. App. 366.

Michigan'— Steller v. Steller, 25 Mich.

159.

Minnesota.— Hurd v. Hurd, 63 Minn. 443,

65 N. W. 728.

North Carolina.— Pain v. Pain, 80 N. C.

322.

Ohio.— Kaderabek v. Kaderabek, 3 Ohio
Cir. Ct. 419; Stewart v. Stewart, 10 Ohio

Dec. (Reprint) 662, 23 Cine. L. Bui. 38.

Contra, Coughlin v. Ehlert, 39 Mo. 285;

Em p. Gerrish, (Tex. Crim. 1900) 57 S. W.
1123, where it was lield that a provision in-

serted by agreement in a decree for divorce

that defendant pay to plaintiff twenty dol-

lars a month for the maintenance of their

minor child cannot bo enforced by contempt
proceedings.

See 10 Cent. Dig. tit. " Constitutional
Law," § 151%; and, generally, DivoECE.
A money decree for alimony is not a debt,

within the constitutional prohibition against
imprisonment for debt, but is such an order
as will, under Eev. Stat. § 5640, authorizing
the punishment as for contempt or disobedi-

ence to a lawful order, rule, or command of

court, justify punishment for contempt on a,

wilful failure to comply with the decree.

State V. Cook, 66 Ohio St. 566, 64 N. E. 567,
58 L. R. A. 625.

76. Georgia.— Ryan v. Kingsbery, 88 Ga.
361, 14 S. E. 596; Robinson v. Woodmansee,
76 Ga. 830; Smith ';. McLendon, 59 Ga. 523
(holding that the imprisonment of an at-

torney at law for contempt in failing to pay
over money to his client when ordered is not
imprisonment for debt) ; Remley v. De Wall,
41 Ga. 466.

Louisiana.— State v. Mauberret, 47 La.
Ann. 334, 16 So. 814.

Minnesota.— In re Burt, 56 Minn. 397, 57
N. W. 940.

Wisconsin.— Cotton v. Sharpstein, 14 Wis.
226, 80 Am. Dec. 774.

United States.— Mueller v. Nugent, 184
U. S. 1, 22 S. Ct. 269, 46 L. ed. 405; In re
Schlesinger, 102 Fed. 117, 42 C. C. A. 207;
In re Rosser, 101 Fed. 562, 41 C. C. A. 497;
Jeffries v. Laurie, 27 Fed. 198.

See 10 Cent. Dig. tit. " Constitutional

Law," § 151 Vz.

77. Dean f. Smith, 23 Wis. 483, 99 Am.
Dec. 193. And see, generally, Ne Exeat.

78. McCarthy v. Hinman, 35 Conn. 538,

holding constitutional a statute providing
that where a minor child is abandoned by the

[VU. C]
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assistance of counsel for his defense. And as a further guard against abuse and
oppressiou in criminal proceedings, it is declared that excessive bail cannot be
required, excessive fines imposed, or cruel and unusual punishment inflicted ; nor
can any bill of attainder or ex post facto law be passed.™

D. Relig'ious Liberty and Fpeedom of Conscience— I. In General.

The federal constitution, providing that " Congress shall make no lavt^ respecting

an establishment of religion, or prohibiting the free exercise thereof," ^ makes no
provisions for protecting citizens of the respective states in their religious liber-

ties. That is left to the state to regulate, no inhibition being imposed by the

federal constitution on the states in this respect.^' Accordingly most of the state

constitutions guarantee to the individual, irrespective of sect or denomination,
protection of the rights of conscience and liberty to worship God according to the

dictates of his own conscience.^

2. Religious Exercises in Public Schools. This guaranty, however, does not
prohibit the use of the bible in public schools or devotional exercises, provided
the pupil is not required to join in any ceremony contrary to his or her religious

opinions, or those of a parent or guardian ;
^ but denominational religious exercises

and instruction in sectarian doctrine in the public schools are prohibited.**

3. Competency of Atheist as Witness and Qualifications as Guardian. So too

the provision of the constitution is not violated by the rejection of a witness as

incompetent by reason of his want of rehgious belief.*^ But under an article

providing that no person shall be molested for his opinions, be subject to any
civil or political incapacity, or acquire any civil or political advantage in conse-

quence of such opinions, it was held that a person cannot be removed from guard-

ianship of minor children merely because he is an infidel.^*

4. Police Power.*^ Laws enacted for the purpose of restraining and punish-

ing acts which have a tendency to disturb the public peace or corrupt the public

morals, even though such acts may have been done pursuant to, and in conformity
with, what was believed at the time to be a religious duty, are not repugnant to

the constitutional guaranty of religious freedom. For example, laws against

parent, to be supported by the town, such 76 Wis. 177, 44 N. W. 967, 20 Am. St. Eep.
parent shall be deemed a pauper, and be sub- 41, 7 L. R. A. 330, which case, however, was
jeet to the same rules and regulations as a decided under a provision of the constitution
pauper. which prohibited " sectarian instruction."

79. See provisions in United States Consti- See 10 Cent. Dig. tit. " Constitutional

tution and amendments thereto ; and the con- Law," § 152 ; and, generally. Schools and
stitutions of the several states and the amend- School Distbicts.

ments thereto. 84. Stevenson v. Hanyon, 4 Pa. Dist. 395,
80. U. S. Const. Amend-.n. 1. 16 Pa. Co. Ct. 186, 25 Pittsb. Leg. J. N. S.

81. Permoli v. NeAV Orleans Municipality 381, 1 Lack. Leg. N. (Pa.) 99.

No. 1, 3 How. (U. S.) 589, 11 L. ed. 739. 85. Thurston v. Whitney, 2 Cush. (Mass.)

Contra, St. Louis Church v. Blanc, 8 Eob. 104, 110. In this case the court (Wilde, J.)

(La.) 51. says: " This article has no reference to athe-

82. See constitutions of the several states. ists, and to their competency as witnesses.

83. Illinois.— North v. State University, It was ^intended to prevent persecution by
137 111. 296, 27 N. E. 54. punishing any one for his religious opinions,

loioa.— Moore v. Monroe, 64 Iowa 367, 20 however erroneous they might be. But an
N. W. 475, 52 Am. Rep. 444. atheist is without any religion, true or false.

Maine.— Donahoe v. Richards, 38 Me. 379, The disbelief in the existence of any God is not
61 Am. Dec. 256, a regulation requiring the a religious, but an anti-religious, sentiment,

reading from the protestant version of the If, however, it were otherwise, the rejection

bible. of a witness for such a disbelief or senti-

Massachusetts.— Spiller v. Woburn, 12 Al- ment, as incompetent, would be no violation

len (Mass.) 127.
_

of this article of the constitution. It is not
Michigan.— Pfeiffer v. Board of Education, within its words or meaning " See, generally,

118 Mich. 560, 77 N". W. 250, 42 L. R. A. Witnesses.
536. 86. Maxey i\ Bell, 41 Ga. 183. See also,

Pennsylvania.— Stevenson v. Hariyon, 7 Pa. generally, Gtjakdian and Wabd.
Dist. 585, 9 Kulp (Pa.) 256. 87. As to police power generally see

Contra, State v. Board School Dist. No. 8, supra, VI.

[VII, C]
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blasphemy,^ bigamy,^^ and the playing upon drums and musical instruments in

the streets.*

5. Legislation in Aid of Religion. The doctrine of religious freedom does not

forbid legislation tending to promote religion, or even to advance the interests of

a sect or class of religionists ;
^^ nor is it violated by a statute incorporating a

church which had been an " established church " before the Kevolution and con-

firming to it its rights to lands acquired by it as such.'^

6. Disposition of Property. Nor does the doctrine of religious freedom limifc

a testator's right to prescribe the purposes for which his property shall be used,

as a condition to a legacy .^^

7. Sunday Laws. Laws against the desecration of the christian Sabbath by
labor or sports have been enacted in practically all the states. The constitution-

ality of such laws has been long established ^ and is not affected by the fact that

they may work hardship upon persons whose conscience requires them to observe
another day as their Sabbath, or upon persons whose religious sentiments lead

them to believe it their duty to labor on the Sabbath.

88. State v. Chandler, 2 Harr. (Del.) 553;
Com. V. Kneeland, 20 Pick. (Mass.) 206;
Thatcher Crim. Gas. (Mass.) 346; Muzzy v.

Wilkins, Smith (N. H.) 1. And see, gen-
erally. Blasphemy.

89. Wooley v. Watkins, 2 Ida. 555, 22 Pac.

102; Davis V. Season, 133 U. S. 333, 10 S. Ct.

299, 33 L. ed. 637 ; Eeynolds v. U. S., 98 U. S.

145, 25 L. ed. 244. And see, generally.

Bigamy.
90. Washburn v. Bloomington, 32 111. App.

245 ; Com. v. Plaisted, 148 Mass. 375, 19 N. E.

224, 12 Am. St. Rep. 566, 2 L. R. A. 142;
State V. White, 64 N. H. 48, 5 Atl. 828. And
see, generally. Disorderly Conduct.

91. Bx p. Andrews, 18 Cal. 678; Hale v.

Everett, 53 N. H. 9, 16 Am. Hep. 82. The
latter case was decided under an article in

the constitution (part 1, art. 6) which per-

mits the legislature to authorize the several

towns, parishes, bodies corporate, or religious

societies within this State to make adequate

provisions, at their own expense, for the sup-

port and maintenance of public protestant

teachers of piety, religion, and morality; but

not to tax those of other sects or denomina-
tions for their support. The court held that

this constitutional provision did not forbid

the legislature to authorize such towns, par-

ishes, etc., to make provision for the support

of any other religious teachers besides

protestants.

In Illinois it has been held that a statute

granting the temporary use of school-houses

for religious meetings and Sunday-schools

does not violate a constitutional provision to

the effect that no one shall be compelled to

support a place of worship, and th'at no

preference shall be given by law to any re-

ligious denomination or mode of worship.

Nichols V. School Directors, 93 111. 61, 34 Am.
Rep. 160.

93. Terrett v. Taylor, 9 Cranch (U. S.) 43,

3 L. ed. 650.

93. Magee v. O'Neill, 19 S. C. 170, 45 Am.
Rep. 765.

94. Alabama.— Frolickstein v. Mobile, '40

Ala. 725.

Arkansas.— Scales i'. State, 47 Ark. 476, I

S. W. 769, 58 Am. Rep. 768.

California.— Ex p. Burke, 59 Cal. 6, 45
Am. Rep. 231; Ex p. Bird, 19 Cal. 130; Ex p.

Andrews, 18 Cal. 678. In Ex p. Newman, 9

Cal. 502, however, an earlier statute " for the
better observance of the Sabbath" was held
unconstitutional, and void as discriminating
in favor of one religion.

Louisiana.— State v. Fernandez, 39 La.
Ann. 538, 2 So. 233; State v. Judge, 39 La.
Ann. 132, I So. 437. In these eases the court
held that an act requiring the closing of

places of business on Sunday does not compel
the observance of Sunday as a religious insti-

tution and therefore is not in violation of the
constitution. And see Minden v. Silverstein,

36 La. Ann. 912 (holding that an ordinance
regulating the conduct of citizens on Sunday
is only sustainable under the constitution as

a police regulation) ; State v. Bott, 31 La.

Ann. 663, 33 Am. Rep. 224.

Massaohttsetts.— Com. v. Has, 122 Mass.

40.

Minnesota.— State v. Ludwig, 21 Miim.
202.

Missouri.— State v. Ambs, 20 Mo. 214.

New York.—Neuendorff v. Duryea, 69 N. Y.

557, 25 Am. Rep. 235 (holding that the legis-

lature has authority to protect the christian

Sabbath from desecration by sucTi laws as it

may deem necessary, and is the sole judge of

the acts proper to be prohibited with a, view
to the public peace on that day, and there-

fore has power to prohibit dramatic per-

formances on Sunday) ; Lindenmuller v. Peo-

ple, 21 How. Pr. (N. Y.) 156.

Pennsylvania.— Specht v. Com., 8 Pa. St,

312, 325, 49 Am. Dec. 518; Waldo v. Com., 9

Wkly. Notes Cas. (Pa.) 200, 12 Lane. Bar
(Pa.) 60.

South Carolina.— Charleston v. Benjamin,
2 Strobh. (S. C.) 508, 49 Am. Dec. 606.

Texas.— Gabel v. Houston, 29 Tex. 335.

United States.— Swann v. Swann, 21 Fed.

299.

See 10 Cent. Dig. tit. "Constitutional

Law," § 154; and, generally, Sunday.

[VII, D, 7]
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E. Pursuit of Happiness. Tlie right to the pursuit of happiness is guar-

anteed^ by the state constitutions and declared to be one of the inalienable rights

of individuals. Under these provisions the individual right of self-control can
be limited only to that extent which is necessary to promote the general V7el-,

fare ; " but if the general welfare requires the prohibition of an act, it may be
prohibited even though it does not involve direct and immediate injury to any
other than the person who commits it.^ Included in this right is the right to

liberty in the choice of occupation," and to conduct and advertise it in any legiti-

mate manner, subject only to the restraints necessary to secure the common
welfare.'*

F. Right to Acquire, Hold, and Dispose of Property— I. In General.
The right to acquire, hold, and dispose of property is declared by the constitution

to be inherent in the individual and inalienable. Any attempt, by statute or
ordinance, to interfere with this right is unconstitutional,^' unless the public

95. Townsend v. State, 147 Ind. 624, 47
N. E. 19, 62 Am. St. Rep. 477, 37 L. R. A.
294; Herman v. State, 8 Ind. 545 (holding
unconstitutional an act forbidding the use of

certain liquors as a beverage) ; Pearce v.

{Stephens, 18 N. Y. App. Div. 101, 45 N. Y.
Suppl. 422 ; Com. v. Isenberg, 4 Pa. Dist. 579,

8 Kulp (Pa.) 116 (in this case an act re-

quiring employers to pay wages twice a month
between fixed days was held to be unconstitu-

tional) ; State v. Workman, 35 W. Va. 367, 14

S. E. 9, 14 L. R. A. 600 (holding constitu-

tional an act prohibiting the carrying of

deadly weapons and providing that on a pros-

ecution therefor the jury shall acquit if the

defendant shall prove " that he is a quiet and
peaceable citizen, of good character and stand-

ing in the community in which he lives," and
that he was carrying the weapon in good
faith for self-defense only, believing with
good cause that he was in danger of death or

great bodily harm at the hands of another
person )

.

96. Sheppard v. Cowling, 127 Ala. 1, 28

So. 791, 85 Am. St. Rep. 68 ; Topeka v. Ray-
nor, 60 Kan. 860, 58 Pac. 557; Ah Lim v.

Territory, 1 Wash. 156, 24 Pac. 588, 9 L. R. A.

395 (holding constitutional an act prohibit-

ing the smoking of opium) ; U. S. v. Curtis,

12 Fed. 824.

97. Illinois.— Bessette v. People, 193 111.

334, 62 N. E. 215; Ruhstrat v. People, 185

111. 133, 57 N. E. 41, 76 Am. St. Rep. 30, 49

L. R. A. 181.

Maine.— Dexter v. Blackden, 93 Me. 473,

45 Atl. 525.

2few Jersey.—State v. Hickman, 63 N. J. L.

fi66, 44 Atl. 1099 [affirming 62 N. J. L. 499,

41 Atl. 942].

New Yorfc.— People v. Caldwell, 168 N. Y.

671, 61 N. E. 1132 [affirming 64 N. Y. App.

Div. 46, 71 N. Y. Suppl. 654] ; People v.

Hagan, 35 Misc. (N. Y.) 155, 71 N. Y. Suppl.

461.

United Stales.—Allgeyer v. Louisiana, 165

U. S. 578, 17 S. Ct. 427, 41 L. ed. 832; Powell

V. Pennsylvania, 127 U. S. 678, 8 S. Ct. 992,

1257, 32 L. ed. 253.

Contra, Com. V. Keary, 198 Pa. St. 500, 48

Atl. 472.

[VII, E]

See 10 Cent. Dig. tit. " Constitutional
LaAV," § 155.

98. Ruhstrat v. People, 185 111. 133, 57
N. E. 41, 76 Am. St. Rep. 30, 49 L. R. A.
181; Philadelphia v. Brabender, 201 Pa. St.

574, 51 Atl. 374, 58 L. E. A. 220 [affirming
17 Pa. Super. Ct. 331].

99. California.— Ew p. Knapp, 127 Cal.

101, 59 Pac. 315.

Indiana.— Beebe v. State, 6 Ind. 501, 63
Am. Dec. 391.

Maine.— Opinion of Justices, 58 Me. 590,

holding that the legislature cannot authorize

towns to establish manufactories on their own
account.

A'etc Jersey.— Bloom v. Koch, 63 N. J. Eq.

10, 50 Atl. 621 (the court restraining an ob-

struction of the right to the influx of light

and air by a private person, although com-
pensation could be made in damages) ; Coster

V. Tide Water Co., 18 N. J. Eq. 54.

New York.— People v. Gillsou, 109 N. Y.

389, 17 N. E. 343, 16 N. Y. St. 185, 4 Am. St.

Rep. 465; People v. Biesecker, 58 N. Y. App.
Div. 391, 68 N. Y. Suppl. 1067, an act making
it a misdemeanor for any person who sells

food to give away therewith, as a part of the

transaction or sale, any other thing as a pre-

mium, gift, etc., was held to be unconstitu-

tional.

OMo.— State v. Neflf, 52 Ohio St. 375, 40
N. E. 720, 28 L. R. A. 409 ; French v. Shirley,

9 Ohio S. & C. PI. Dec. 181, 7 Ohio N. P. 26.

Rhode Island.— State v. Dalton, 22 R. I.

77, 46 Atl. 234.

South Carolina.— Lumb v. Pinckney, 21

S. C. 471, in which, however, the court held

constitutional an act providing that after

final judgment in an action to recover lands,

in favor of plaintiff, if defendant has pur-

chased the lands so recovered, supposing that

his title was good, he shall be entitled to re-

cover of the plaintiff the full value of all

improvements made upon such land.

South Dakota.— Sioux Falls v. Kirby, 6

S. D. 62, 60 N. W. 156, 25 L. R. A. 621.

Texas.— Milliken v. Weatherford, 54 Tex.

388, 38 Am. Rep. 629. See, however, Baldwin
V. Goldfrank, 88 Tex. 249, 31 S. W. 1064.

Vermont.— State v. Cadigan, 73 Vt. 245, 50
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health, morals, or safety, or the general welfare require such otherwise unwar-
ranted interference.^

2. Liberty to Contract. The right to acquire, hold, and dispose of property
includes the right to make reasonable and proper contracts;^ but does not enable

a citizen to contract either by himself or his agent in violation of the laws of the

state.' It does not on the other hand prevent the legislature placing restrictions

on the right to contract; when demanded b}' a sound public policy.* It does not
interfere with the right of the legislature to pass laws for the protection of indi-

viduals or classes of individuals against fraud or unfair dealing,^ or for the proper

Atl. 1079, 87 Am. St. Rep. 714, 57 L. R. A.
616.

Washington.— State v. Moore, 7 Wash. 173,
34 Pac. 461, holding unconstitutional an act
prohibiting the recording of a deed unless ac-

companied by a certificate of the treasurer
that all taxes levied on the property accord-
ing to the books of his office have been paid.

United States.— Mason v. Rollins, 2 Biss.
(U. S.) 99, 16 Fed. Cas. No. 9,252.
See 10 Cent. Dig. tit. "Constitutional

Law," § 156.

1. California.— Ea> p. Lorenzen, 128 Cal.

431, 61 Pac. 68, 79 Am. St. Rep. 47, 50
L. R. A. 55 ; Los Angeles County v. Spencer,
126 Cal. 670, 59 Pac. 202, 77 Am. St. Rep.
21/.

Illinois.— Hawthorn v. People, 109 111. 302,
50 Am. Rep. 610 ; Somerville v. Marks, 58 111.

371; Stevens v. Brown, 58 111. 289; Yeazel v.

Alexander, 58 111. 254.

Indiana.— Devin v. Scott, 34 Ind. 67 (hold-

ing constitutional an act providing for the

care and custody of the person and estate of

habitual drunkards) ; Doe v. Douglass, 8

Blackf. (Ind.) 10, 44 Am. Dec. 732.

Iowa.— Youngerman V. Murphy, 107 Iowa
686, 76 N. W. 648.
Kansas.— Blaker v. Hood, 53 Kan. 499, 36

Pac. 1115, 24 L. R. A. 854.

Maine.— Preston v. Drew, 33 Me. 558, 54
Am. Dec. 639 (holding that the legislature

may declare that articles which are injurious

to the public health or morals shall not con-

stitute property) ; Cottrill v. Myrick, 12 Me.
222.

Massachusetts.—Com. v. Gilbert, 160 Mass.

157, 35 N. E. 454, 22 L. R. A. 439.

New York.— People v. Formosa, 131 N. Y.

478, 30 N. E. 492, 43 N. Y. St. 654, 27 Am. St.

Rep. 612 [affirming 61 Hun (N. Y.) 272, 16

N. Y. Suppl. 753, 40 N. Y. St. 861, holding

constitutional an act making it a criminal

offense for an agent of a life-insurance com-

pany to pay a rebate as an inducement to in-

sure in his company] ; People v. King, 110

N. Y. 418, 18 N. E. 245, 18 N. Y. St. 353, 6

Am. St. Rep 389, 1 L. R. A. 293 (holding

constitutional an act providing that no citizen

of the state can, by reason of race, color, or

previous condition of servitude, be excluded

from the equal enjoyment of privileges fur-

nished by places of public resort).

Oregon.— Luch v. Sears, 29 Greg. 421, 44

l>ac. 693.

Pennsylvania.— McCann v. Com., 198 Pa.

St. 509, 48 Atl. 470; Com. v. Keary, 198 Pa,
St. 500, 48 Atl. 472; Com. v. Beatty, 15 Pa.
Super. Ct. 5.

United States.— Duluth Lumber Co. v. St.

Louis Boom, etc., Co., 5 McCrary (U. S.) 382,

17 Fed. 419.

See 10 Cent. Dig. tit. " Constitutional

Law," § 156.

Cal. Pen. Code, § 626k, enacting that every

one who buys, sells, or offers for sale, barter,

or trade any quail, is guilty of a misdemeanor,
is not violative of the fourteenth amendment
of the federal constitution, on the ground
that it interferes with the inalienable rights
of acquiring, holding, and protecting prop-
erty. Ex p. Kenneke, 136 Cal. 527, 69 Pac.
261, 89 Am. St. Rep. 177.

2. Arkansas.— Leep v. St. Louis, etc., R.
Co., 58 Ark. 407, 25 S. W. 75, 41 Am. St. Rep.
109, 23 L. R. A. 264.

New York.— People v. Coler, 166 N. Y. 144,

59 N. E. 716, 52 L. R. A. 814; Powers v.

Shepard, 45 Barb. (N. Y.) 524, 1 Abb. Pr.
N. S. (N. Y.) 129.

Ohio.— Cox V. Pittsburgh, etc., R. Co., 2
Ohio S. & C. PI. Dec. 594, 1 Ohio N. P. 213.

Pennsylvania.— Com. v. Brown, 8 Pa.
Super Ct. 339, 43 Wkly. Notes C ic. (Pa.) 69.

Rhode Island.—-Andrews v. Beane, 15 R. I.

451, 8 Atl. 540.

United States.— Niagara F. Ins. Co. v.

Cornell, 110 Fed. 816; Shaver v. Pennsylvania
Co., 71 Fed. 931.

See 10 Cent. Dig. tit. " Constitutional
Law," § 157.

3. Hooper v. People, 155 U. S. 648, 15
S. Ct. 207, 39 L. ed. 297.

4. McFadden v. Blocker, 3 Indian Terr.

224, 54 S. W. 873; Adler, etc.. Clothing Co.

V. Corl, 155 Mo. 149, 55 S. W. 1017; Richard-
son V. Chicago, etc., R. Co., 149 Mo. 311, 50
S. W. 782; Karnes v. American F. Ins. Co.,

144 Mo. 413, 16 S. W. 166, holding valid a
statute prohibiting limitation of actions

within the statutory period by contract.

The prohibition against options to buy or

sell grain or other commodities at a future

time, which is made by 111. Crim. Code, § 130,

does not invade the liberty granted to every

citizen by U. S. Const. Amendm. art. 14.

Booth V. Illinois, 184 U. S. 425, 22 S. Ct. 425,

46 L. ed. 623 [affirming 186 111. 43, 57

N. E. 798, 50 L. R. A. 763, 78 Am. St. Rep.

229].
5. Oonsidine v. Metropolitan L. Ins. Co.,

[VII. F. 2]
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regulation and control of common carriers* or public service corporations,''' or of
matters which depend upon the bounty of the state.^ But a statute is void which
attempts to regulate the payment of wages or sale of goods to employees,'

165 Mass. 462, 43 N. E. 201 (upholding Mass.
Stat. (1887), c. 214, § 73, as amended by
Mass. Stat. (1892), c. 372, and Mass. Stat.
(1893), e. 434, § 1, providing in effect, that
in an action on a life policy, where the ap-
plication is not attached to the policy, and
therefore not a part of it, the application is
not admissible in evidence, and that oral evi-
dence is not admissible to prove that state-
ments referred to in the policy and material
to the risk were untrue) ; Kriebohns v. Yan-
cey, 154 Mo. 67, 55 S. W. 260; Davis v. State,
11 Ohio Dec. (Reprint) 894, 30 Cine. L. Bui.
342 (upholding an act making it unlawful
for an einployer to attempt, by coercion, to
prevent his employee from being a member of
a lawful labor organization). See, however.
State V. Bateman, 10 Ohio S. & C. PI. Dee.
68, 7 Ohio N. F. 487.
Kan. Laws (1897), c. 265, prohibiting any

agreements not to sell or dispose of any arti-
cles of commerce or consumption below a
common standard figure, to establish the
price of any article so as to preclude a free
competition in regard thereto, or to pool any
interests unlawfully, is not in conflict with a
guaranty of right to acquire property by law-
ful contract, secured by the federal constitu-
tion, and is a valid exercise of the legislative
power. State v. Smiley, 65 Kan. 240, 69 Pac.
199.

Ky. Stat. § 656, providing that no life-in-
surance company doing business in Kentucky
ehall make or permit any distinction or dis-
crimination in rates " in favor of individuals
between insurants of the same class and equal
expectation in life," make any contract of
insurance other than is plainly expressed in
the policy issued thereon, or allow any rebate
of premium, is not imconstitutional, as being
in restraint of trade or as preventing compe-
tition. Equitable L. Assur. Soc. v. Com., 23
Ky. L. Rep. 2359, 67 S. W. 388*.

6. Ex p. Lorenzen, 128 Cal. 431, 61 Pac.
68, 79 Am. St. Rep. 47, 50 L. R. A. 55; Bur-
lington R. Co. V. Dey, 82 Iowa 312, 48 N. W.
98, 31 Am. St. Rep. 477, 12 L. R. A. 436 (in
which case, however, it was held that the
provision of the Iowa Act (23d Gen. Assemb.
c. 17, § 2), that all railway companies in the
state shall, upon the demand of any person
interested, establish " reasonable joint

through rates " between points on their re-

spective lines within the state, and (section

3) that in case of their failure to do so the
commissioners shall establish the rate, does

not compel the railway companies to enter iI^

voluntarily into contractual relations with
each other, but merely imposes a duty for the

non-performance of which they become liable

to have the rates fixed by the commissioners,

and to the consequent penalties if they refuse

to give effect to the rates thus fixed) ; Jacob-
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son V. Wisconsin, etc., R. Co., 71 Minn. 519,
74 N. W. 893, 70 Am. St. Rep. 358, 40 L. R. A.
389.

As to carriers generally see Cabkiers.
7. Hockett V. State, 105 Ind. 250, 5 N. E.

178, 55 Am. Rep. 201, where the statute fixed
maximrmi charges for the instruments and
service of a telephone company. And see
State V. Associated Press, 159 Mo. 410, 60
S. W. 91, 81 Am. St. Rep. 368, 51 L. R. A.
151.

8. McGannon v. Michigan Millers' Mut. F.
Ins. Co., 127 Mich. 636, 87 N. W. 61, 34
L. R. A. 739; New York L. Ins. Co. r.

Cravens, 178 V. S. 389, 20 S. Ct. 962, 44
L. ed. 1116 (holding that a foreign corpora-
tion cannot by contract avoid the laws of the
state) ; Frisbie v. U. S., 157 U. S. 160, 15
S. Ct. 586, 39 L. ed. 657; U. S. v. Marks, 2
Abb. (U. S.) 531, 26 Fed. Gas. No. 15,721,
2 Am. L. T. Rep. (XJ. S. Cts.) 124.

9. Arkansas.— Leep v. St. Louis, etc., R.
Co., 58 Ark. 407, 25 S. W. 75, 41 Am. St. Rep.
109, 23 L. R. A. 264.

Illinois.— Harding v. People, 160 111. 459,
43 N. E. 624, 52 Am. St. Rep. 344, 32 L. R. A.
445; Braceville Coal Co. v. People, 147 111.

66, 35 N. E. 62, 37 Am. St. Rep. 206, 22
L. R. A. 340; Frorer v. People, 141 111. 171,
31 N. E. 395, 16 L. R. A. 492.
Massachusetts.— Com. v. Potomska Mills

Corp., 155 Mass. 122, 28 N. E. 1128; Com. v.

Perry, 155 Mass. 117, 28 N. E. 1126, 31 Am.
St. Rep. 533, 14 L. R. A. 325.

New York.— People v. Coler, 166 N. Y. 1,

59 N. E. 716, 82 Am. St. Rep. 605, 52 L. R. A.
814.

Ohio.— In re Preston, 63 Ohio St. 428, 59
N. E. 101, 81 Am. St. Rep. 642, 52 L. R. A.
506; State v. Norton, 7 Ohio S. & C. PI. Dec.
354, 5 Ohio N. P. 183.

PennsyLvamia.— Godcharles v. Wigeman,
113 Pa. St. 431, 6 Atl. 354; Com. v. Brown, 8
Pa. Super. Ct. 339, 43 Wkly. Notes Gas. (Pa.)

69 ; Com. v. Isenberg, 4 Pa. Dist. 579, 8 Kulp
(Pa.) 116.

West Virginia.— State v. Fire Creek Coal,
etc., Co., 33 W. Va. 188, 10 S. E. 288, 25 Am.
St. Rep. 891, 6 L. R. A. 359. See also State r.

Goodwill, 33 W. Va. 179, 10 S. E. 285, 25
Am. St. Rep. 863, 6 L. R. A. 621.

See 10 Cent. Dig. tit. " Constitutional
Law," § 169.

Contra.— Arkansas.— Woodson «. State, 69
Ark. 521, 65 S. W. 465.

Illinois.— In Jones v. People, 110 111. 590,

a statute providing for a " track " scale to

be furnished by the operators of coal mines,
and that all coal should be weighed on the

scales and the weight so determined should
be considered the basis upon which the wages
of persons mining coal should be computed,
was held to be constitutional. See also
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So too statutes have been held void which attempted to regulate the hours of

labor for employees.^"

3. Regulating Occupations and Employment of Labor. The legislature has
power to make such reasonable regulations for the conduct of places of business

and the employment of labor as the general welfare requires, even though such
regulations may interfere with a man's control over his own property."

Whitebreast Fuel Co. v. People, 175 111. 51,

51 N. E. 853.

Indiana.-— In Hancock v. Yaden, 121 Ind.

366, 23 N. E. 253, 16 Am. St. Kep. 396, 6

L. R. A. 576, a statute was held to be con-

stitutional which, provided that the wages of

miners and certain others should be paid at
least once in every two weeks in lawful money
of the United States, and also another statute

declaring unlawful every contract waiving
the beneiit of the statute, the court basing its

decision, however, on the ground that the acts

in question were a proper exercise of the right

of the government to devise and establish

such rules as in its judgment will best pro-

tect the standard of value whidh its laws
have fixed.

Missouri.— See State v. Loomis, (Mo. 1892)

20 S. W. 332.

United States.— Knoxville Iron Co. v. Har-
bison, 183 U. S. 13, 22 S. Ct. 1, 46 L. ed. 55

[affirming 103 Tenn. 421, 53 S. W. 955, 76

Am. St. Rep. 682, 56 L. R. A. 316].

10. California.— Ex p. Kubach, 85 Cal.

274, 24 Pac. 737, 20 Am. St. Rep. 226, 9

L. R. A. 482.

Colorado.— In re Morgan, 26 Colo. 415, 58

Pac. 1071, 77 Am. St. Rep. 269, 47 L. R. A.

52; In re Eight-Hour Bill, 21 Colo. 29, 39

Pac. 328.

Illinois.— TisVie v. People, 188 111. 206, 58

N. E. 985, 52 L. R. A. 291.

Nebraska.— Low v. Rees Printing Co., 41

Nebr. 127, 59 N. W. 362, 43 Am. St. Rep. 670,

24 L. R. A. 702.

Ohio.— Wheeling Bridge, etc., R. Co. v.

Gilmore, 8 Ohio Cir. Ct. 658 ; State v. Norton,

7 Ohio S. & C. PI. Dec. 354, 5 Ohio N. P.

183.

Washington.— Sea,ttle v. Smyth, 22 Wash.
327, 60 Pac. 1120.

See 10 Cent. Dig. tit. " Constitutional

Law," § 170.

In New York, however, the court has held

that a statute providing that contractors for

city work in a certain city shall not accept

more than eight hours for a day's work, or

employ any man for more than eight hours

in twenty-four consecutive hours, except in

cases of necessity, is constitutional. People

V. Beck, 144 N. Y. 225, 39 N. E. 80 [revers-

ing 10 Misc. (N. Y.) 77, 30 N. Y. Suppl.

473, 62 N. Y. St. 396] ; People v. Warren, 77

Hun (N. Y.) 120, 28 N. Y. Suppl. 303, 59

N. Y. St. 857. See also People v. Orange

County Road Constr. Co., 73 N. Y. App. Div.

580, 77 N. Y. Suppl. 16 [reversing 37 Misc.

(N. Y.) 341, 75 N. Y. Suppl. 510, 16 N. Y.

Crim. 317], holding that N. Y. Pen. Code,

§ 384?!., providing that any person or corpora-

tion who, contracting with the city or a mu-
nicipal corporation shall require more than
eight hours' work for a day's labor is guilty

of a misdemeanor is constitutional.

In Pennsylvania in Com. v. Beatty, 15 Fa.
Super. Ct. 5, an act was sustained making
it criminal to employ an adult female in

manufacturing establishments, etc., for more
than twelve hours a day or sixty hours a
week.

11. Bergman v. Cleveland, 39 Ohio St. '651

(holding constitutional an ordinance making
it an offense for a liquor-seller to employ
female servants in his place of business) ;

State V. Considine, 16 Wash. 358, 47 Pac.

755; Soon Hing v. Crowley, 113 U. S. 703,

5 S. Ct. 730, 28 L. ed. 1145"(holding constitu-

tional an ordinance prohibiting the doing of

work in public laundries in a city between
the hours of ten o'clock at night and six
o'clock in the morning)

.

Advertising by circulars is not prohibited
by an ordinance forbidding the casting thereof

in vestibules of dwellings; addressed en-

velopes being expressly excepted, and delivery

to individuals not being forbidden. Philadel-
phia V. Brabender, 201 Pa. St. 574, 51 Atl.

374, 58 L. E. A. 220 [affirming 17 Pa. Super.
Ct. 331].

Ticket brokerage.—The fact that some dis-

honest persons have been engaged in the
ticket-brokerage business, with the result that
frauds have been perpetrated on both trav-

elers and transportation companies, does not
justify the legislature in depriving every citi-

zen of the liberty to further engage in such
business, as attempted by N. Y. Laws (1901),
c. 639. People v. Caldwell, 168 N. Y. 671, 62
N. B. 1132 [affirming 64 N. Y. App. Div. 46,

71 N. Y. Suppl. 654].

For acts held unconstitutional see Wallace
V. Georgia, etc., R. Co., 94 Ga. 732, 22 S. E.
579 (an act requiring corporations to give

their discharged employees the cause of their

removal) ; People v. Warren, 13 Misc. (N. Y.)

615, 34 N. Y. Suppl. 942, 69 N. Y. St. 167

(an act making it a crime for a contractor
with a municipal corporation for the con-

struction of public works to employ an alien

as a laborer on such works) ; State v. Bate-
man, 10 Ohio S. & C. PI. Dec. 68, 7 Ohio N. P.

487 (holding unconstitutional a statute mak-
ing it unlawful to coerce or attempt to coerce

employees by discharging or threatening to
discharge them because of their connection
with any lawful labor organization) ; In re

Sam Kee, 12 Sawy. (U. S.) 379, 31 Fed.
680.

Wis. Rev. Stat. (i8g8), § 4466b, as amended
by Wis. Laws (1899), c. 332, providing that

[VII, F, 3]
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4. Regulating Trades and Professions. In like manner the state, city, or town

has power to make such reasonable provisions for the regulation or control of

trades and professions as the health, safety, comfort, or general welfare of the

people demands.'^

5. Regulating Traffic in Intoxicants. The legislature has power to enact such
laws as may be necessary and proper to regulate the sale of intoxicating liquors,''

no person or corporation shall discharge an
employee because he is a member of any labor

organization, is void for imposing a restraint

on individual freedom, guaranteed by the
state and federal constitutions. State v.

Kreutzberg, 114 Wis. 530, 90 N. W. 1098, 58
L. R. A. 748.

12. Alabama.— E(o p. Byrd, 84 Ala. 17, 4
So. 397, 5 Am. St. Rep. 328 (where an ordi-

nance prohibiting the sale of meats at retail

outside of certain markets was held consti-

tutional) ; Goldthwaite v. Montgomery, 50

Ala. 486 (upholding an act by which all

lawyers were required to take out a revenue

license) ; Cousins v. State, 50 Ala. 113, 20

Am. Rep. 290.

California.— Ex p. Moynier, 65 Cal. 33, 2

Pac. 728.

Connecticut.— State v. Wordin, 56 Conn.

216, 14 Atl. 801.

Iowa.'— State v. Snow, 81 Iowa 642, 47

N. W. 777, 11 L. R. A. 355.

Louisiana.—Allopathic State Bd. Medical

Examiners v. Fowler, 50 La. Ann. 1358, 24

So. 809.

Missouri.—State v. Addington, 12 Mo. App.

214.

New Bampshire.— State v. Freeman, 38

N. H. 426.

New Jersey.—^Hickman v. State, 62 N. J. L.

499, 41 Atl. 942.

New York.— People v. Cannon, 139 N. Y.

32, 34 N. E. 759, 54 N. Y. St. 431, 36 Am. St.

Rep. 668 [affirming 63 Hun (N. Y.) 306, 18

K. Y. Suppl. 25, 43 N. Y. St. 427] ; Niagara

Falls i;..Salt, 45 Hun (N. Y.) 41.

Pennsylvania.— Com. v. Vrooman, 164 Pa.

.-St. 300, 35 Wkly. Notes Cas. (Pa.) 97, 30

Atl. 217, 44 Am. St. Rep. 603, 25 L. R. A.

250 [reversing 3 Pa. Dist. 340]; Kussel v.

Erie, 8 Pa. Dist. 105.

South Carolina.— Byrne v. Stewart, 3

Desauas. (S. C.) 135.

Texas.— Newson v. Galveston, 76 Tex. 559,

13 S. W. 368, 7 L. U. A. 797; Petterson v.

Board of Pilot Com'rs, 24 Tex. Civ. App. 33,

57 S. W. 1002; Davidson v. Sadler, 23 Tex.

Civ. App. 600, 57 S. W. 54.

See 10 Cent. Dig. tit. " Constitutional

Law," § 166.

Horseshoeing.— HL Laws (1897), p. 233,

requiring all persons practising horseshoeing

in the state, with the exception of persons

specified in section 4, to work four years at

the business, to be examined by a board of ex-

aminers, and to obtain a license froin such

board as a condition precedent to the right to

practise such business, being a regulation of
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such business, and not imposed for revenue,
is repugnar ; to 111. Const. (1870), art. 2, § 1.,

guaranteeing the preservation of the inalien-

able rights of liberty and pursuit of happi-
ness. Bessette v. People, 193 111. 334, 62
N. E. 215, 56 L. R. A. 558.

Medicine.—Kan. Laws (1901), c. 254, estab-

lishing a, state board of medical registration

and examination, is not unconstitutional as
operating to exclude some persons from fol-

lowing their chosen avocations. State v. Wil-
cox, 64 Kan. 789, 68 Pac. 634.

For ordinances and statutes held unconsti-

tutional because unreasonable restraints upon
business see Thomas v. Hot Springs, 34 Ark.
553, 36 Am. Rep. 24 ; Ex p. Sing Lee, 96 Cal.

354, 31 Pac. 245, 31 Am. St. Rep. 218, 24
L. R. A. 195; Bessette v. People, 193 111. 334,

62 N. E. 215.

13. Connecticut.— State v. Wheeler, 25
Conn. 290.

Dakota.— Minnehaha County v. Champion,
(Dak. 1888) 37 N. W. 766; Territory v.

O'Connor, (Dak. 1888) 37 N. W. 765, where
a local option law was sustained.

Indiana.— Haggart i;. Stehlin, (Ind. 1892)

29 N. E. 1073 [overruling Beebe v. State, 6

Ind. 501, 63 Am. Dec. 391], holding that the

liquor business, being a pursuit which is

hurtful to the community, the right to eon-

duct such a business is not an inherent at-

tribute of personal liberty.

Iowa.—• Craig v. Werthmueller, 78 Iowa
598, 43 N. W. 606; In re Ruth, 32 Iowa
250.

Kentucky.— Powers v. Com., 90 Ky. 167, 11

Ky. L. Rep. 964, 13 S. W. 450, where a law

prohibiting the giving of intoxicating liquor

by one person to another is held to be with

the police power.
Maine.— Dexter v. Blackden, 93 Me. 473,

45 Atl. 525 ; Lunt's Case, 6 Me. 412.

Massachusetts.— Com. v. Clapp, 5 Gray

(Mass.) 97; Com. v. Blackington, 24 Pick.

(Mass.) 352.

Ohio.—^Anderson v. Brewster, 44 Ohio St.

576, 9 N. E. 683, where a statute creating a

lien on the realty upon which a saloon is

established for the amount of the license is

upheld.
Pennsylvania.—^Altenburg v. Com., 126 Pa.

St. 602, 24 Wkly. Notes Cas. (Pa.) 145, 17

Atl. 799, 4 L. R. A. 543.

South Ca/rolina.— State V. Chester, 18 S. C.

464.

See 10 Cent. Dig. tit. " Constitutional

Law," § 167; and, generally, Intoxicating

LiQUOBS.
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and may even totally prohibit individuals from engaging in cither the manufac-
ture or sale of intoxicating liquors."

6. Registration Acts. The property rights guaranteed by the constitutions

are not infringed by provisions made for the reasonable protection of purchasers
of property, such as is afforded by registration acts.'^

7. License-Taxes. Neither are such rights infringed by an act authorizing
cities to impose license-taxes on business occupations.^'

8. Prohibiting Peddling. Nor are they violated by laws making reasonable
regulations for the use of streets of cities or of towns, although they indirectly

interfere with the purchase and sale of goods."
9. Regulating Disposition of Property by Will. The right to dispose of

property by will is a legislative, not a natural, right. Hence the legislature has
power to prescribe the formalities to be observed in the execution of a will, and
the condition to M^hich it shall be subject.^*

10. Creation of Liens and Other Involuntary LiABiLrriES. Statutes giving
mechanics' liens upon real or personal property, for work done or materials fur-

nished to the owner or his agent, are not in violation of the property I'ights

guaranteed by the constitutions." But statutes which have given such liens to

subcontractors and laborers have been held to be void.^

11. Authorizing Municipal Aid TO Railroads. It has generally been held that

14. state V. Allmond, 2 Houst. (Del.) 612;
People V. Gallagher, 4 Mich. 244; State v.

Clark, 28 N. H. 176, 61 Am. Dee. 611 ; State

V. Aiken, 42 S. C. 222, 231, 20 S. E. 221, 26
L. R. A. 345 [overruling McCullough v.

Brown, 41 S. C. 220, 19 S. E. 458, 23 L. R. A.

410], where the court laid down the following
principles :

"
( 1 ) That liquor, in its nature,

is dangerous to the morals, good order,

health and safety of the people, and is not
to he placed on the same footing with the
ordinary commodities of life, such as corn,

wheat, cotton, tobacco, potatoes, etc. (2)

That the State, under its police power, can
itself assume entire control and management
of those subjects, such as liquor, that are

dangerous to the peace, good order, health,

morals and welfare of the people, even when
trade is one of the incidents of such entire

control and management on the part of the

State." But in Clinton v. Phillips, 58 111.

102, 11 Am. Rep. 52, however, a city ordi-

nance prohibiting the sale of intoxicating

liquors, and permitting druggists to sell the

same for sacramental, chemical, mechanical,

or medical purposes, but requiring them un-

der a heavy penalty to furnish to the city

clerk a statement in writing of the kind and
quantity thereof, and when and to whom sold,

verified by the oath of every servant in the

druggist's employ, was held to be an invasion

of the sanctity of private business.

15. Van Husan v. Heames, 96 Mich. 504,

56 N. W. 22 (holding constitutional an act

prohibiting the recording of a deed until a

certificate from the auditor-general or from

the county treasurer is presented as to any

tax liens or tax-titles held against the land

conveyed, and showing that all taxes have

been paid for the five preceding years, etc.

Contra, Weil v. State, 46 Ohio St. 450, 21

N. E. 643 (upholding an act regulating con-

ditional sales of personal property, and pro-

viding for filing instruments pertaining to
the same, and making a violation thereof a
misdemeanor) ; State v. Moore, 7 Wash. 173,

34 Pac. 461). And see, generally, Chat-
tel MOETQAGES; DEEDS; MOETQAGES ; ReC-
OEDS.

16. St. Louis V. MeCann, 157 Mo. 301, 57
S. W. 1016; Knisely v. Cotterel, 196 Pa. St.

614, 46 Atl. 861, 50 L. R. A. 86; In re Oliver,

21 S. C. 318. 53 Am. Dec. 681. And see,

generally, Licenses.
17. Shelton v. Mobile, 30 Ala. 540, 68 Am.

Dec. 143; Com. v. Gardner, 133 Pa. St. 284,

25 Wkly. Notes Gas. (Pa.) 462, 19 Atl. 550,

19 Am. St. Rep. 645, 7 L. R. A. 666. And see,

generally, Hawkees and Peddlees.
18. In re McCabe, 68 Cal. 519, 9 Pac. 554;

Patton V. Patton, 39 Ohio St. 590, holding
constitutional an act providing that a, be-

quest by a testator, leaving issue living, to

any religious or charitable purpose, shall be

void if made within twelve months of the tes-

tator's death. See also Brettun v. Fox, 100

Mass. 234; and, generally, Wills.
19. Hicks V. Murray, 43 Cal. 515; Spof-

ford V. True, 33 Me. 283, 54 Am. Dec. 621.

And see, generally, Liens; Mechanics'
LIENS; and like titles.

20. Palmer v. Tingle, 55 Ohio St. 423, 45

N. E. 313, 9 Ohio Cir. Ct. 708; McMaster v.

West Chester State Normal School, 162 Pa.

St. 260, 29 Atl. 734; Waters v. Wolf, 162

Pa. St. 153, 34 Wkly. Notes Cas. (Pa.) 409,

29 Atl. 646, 42 Am. St. Rep. 815; Lee v.

Lewis, 13 Pa. Co. Ct. 567, 7 Kulp (Pa.) 164;

McMasters v. West Chester Normal School,

2 Pa. Dist. 753, U Pa. Co. Ct. 481; Jones

V. Great Southern Fireproof Hotel Co., 79

Fed. 477. Contra, Smalley v. Gearing, 121

Mich. 190, 79 N. W. 1114, 80 N. W. 797;

Henry, etc., Co. v. Evans, 97 Mo. 47, 10 S. W.
868, 3 L. R. A. 332. See also Gibbs v. Tally,

133 Cal. 373, 65 Pac. 970.

[VII. F, II]
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statutes allowing municipalities to aid (by subscribing for stock) in the construc-
tion of railroads and similar improvements, which, by terminating in or running
through the municipality, or by being links in lines or routes of transportation
that do thus terminate or run, will, as it is supposed, beneiit the municipality,
and to tax private property for this purpose, are constitutional and valid.^'

12. Civil Damage Acts. The fundamental rights of private property guaran-
teed by the constitution are not violated by statutes which provide for the recov-
ery of damages for the death of a person in certain cases by any person dependent
on the deceased for support.^^

13. Restraints of Married Women. The legislature may, however, it is held,

impose limitations upon the rights of married women in connection with
property.^

G. Freedom of Speech and of the Press— I. In General. The constitu-

tion of the United States and the state constitutions guarantee the right of free-

dom of speech and liberty of the press, and congress has power, under the four-

teenth amendment, to protect this right by appropriate legislation.^ JVIost of the
constitutions, however, provide expressly that persons exercising this freedom
shall be responsible for its abuse ; and even where there is no such provision in

the constitution, it is universally conceded that there is some limitation of the

right of free speech and free press. Such limitation is fixed by common-law
principles and statutory declarations of the police power.^

2. Libel and Slander. Accordingly libel laws and the punishment of libel

and slander do not infringe this constitutional riglit.^^

3. Statutory Prohibitions. Noi' do statutes required to protect the public

morals or general welfare of the people infringe this constitutional right.^

21. Moers v. Reading, 21 Pa. St. 188;
Sharpless v. Philadelphia, 21 Pa. St. 147, 59
Am. Dec. 759. Contra, Griffith v. Crawford
County, 20 Ohio Appendix 1. And see, gen-

erally, Raileoads.
22. Bedore v. Newton, 54 N. H. 1 17. And see,

generally. Death ; Intoxicating Liqtjobs.

23. Todd V. Clapp, 118 Mass. 495. In this

case, however, the point in dispute was
whether a statute enacting that the provi-

sions of the general statutes "authorizing a
married woman to carry on any trade or busi-

ness on her sole and separate account, shall

be so construed as not to allow her to enter

into copartnership in business with any per-

son," was an attempted exercise by the legis-

lature of the judicial power in determining

the construction of a statute. And the court

interpreting it as wholly prospective in its

operation, and intended to change the exist-

ing law, held it to be constitutional. And
see, generally. Husband and Wife.

24. U. S. p. Hall, 26 Fed. Gas. No. 15,282,

3 Chic. Leg. N. 260, 13 Int. Rev. Rec. 181.

25. See the provisions of the constitutions

of the several states; and, generally. News-
papers.
The publisher of an article instigating revo-

lution and murder, suggesting the persons to

be murdered, through the positions they

occupy, and which denounces those who spare

the ministers of public justice as guilty of a

crime, is not protected by Const. § 8, art. 1,

providing that every citizen may freely speak,

write, and publish his views on all subjects,

being responsible for tjie abuse of that right,

and that no law shall be passed to abridge
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the liberty of speech or of the press. People

V. Most, 171 N. Y. 423, 64 N. E. 175, 58

L. R. A. 509 [affirming 71 N. Y. App. Div.

160, 75 N. Y. Suppl. 591 {affirming 36 Misc.

(N. Y.) 139, 73 N. Y. Suppl. 220)].
26. Morton v. State, 3 Tex. App. 510;

Arnold v. Clifford, 2 Sumn. (U. S.) 238, 1

Fed. Cas. No. 555. And see, generally. Libel
AND Slander.

27. Connecticut.— State v. McKee, 73

Conn. 18, 46 Atl. 409, 84 Am. St. Rep. 124,

49 L. R. A. 542
_;
State v. Sykes, 28 Conn. 225,

a statute making it a criminal offense to

publish any proposal to sell or procure lot-

tery tickets.

Kansas.— In re Banks, 56 Kan. 242, 42

Pac. 693.

Lo^dsiana.— State v. Goodwin, 37 La. Ann.

713.

Missouri.— State v. Van Wye, 136 Mo. 227,

37 S. W. 938, 58 Am. St. Rep. 627 ; State v.

McCabe, 135 Mo. 450, 37 S. W. 123, 58 Am.
St. Rep. 589, 34 L. R. A. 127.

Montana.— State v. Faulds, 17 Mont. 140,

42 Pac. 285, a statute making the publica-

tion of a false and grossly inaccurate report

of the proceedings of any court a contempt

and criminal offense.

North Carolina.— State v. Warren, 113

N. C. 683, 18 S. E. 498, a statute malcing it

unlawful to use profane language to the dis-

turbance of the peace.

New York.— Hart v. People, 26 Hun
(N. Y.) 396, a statute prohibiting the pub-

lication " of an account of any such illegal

lottery, game or device, stating when and
where the same is to be drawn or the prizes
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4. Contempt. The constitutioTial guaranty presents no barrier to the exercise

"by courts of power to punish as for contempt one who puUishes improper articles

concerning a case in litigation.^

5. Injunctions to Prevent Abuse of the Right. It is still, however, uncertain
whether the attempt to prevent rather than to punish abuses of speech or publi-

cation is constitutional.^'

6. Private Contracts. The constitutional guaranty does not prohibit indi-

viduals voluntarily contracting among themselves for a limitation of their consti-

tutional right.™

7. Regulating Use of Public Places. Nor does this constitutional guaranty
prevent the government regulating the use of places wholly within its control.^^

8. Taxing and Licensing. Nor does this constitutional guaranty prevent taxing
newspapers or licensing any occupation which the general welfare requires to be
under the control of the government.^

therein, ... or where any ticket may be
obtained therein, or in any -way aiding the
same."

United States.— U. S. v. Harmon, 45 Fed.
414, holding constitutional a statute prohibit-

ing the use of the mails for obscene matter.
See 10 Cent. Dig. tit. " Constitutional

Law," § 172.

Limits of rule.—-In Storey v. People, 79
111. 45, 22 Am. Rep. 158, it was held that
the right to criticize judicial conduct is in-

cluded in the "right of free speech and free

press. And a statute making certain pro-
visions for the confinement of the insane,
and their detention until discharged in one
of certain modes, none of which could be re-

sorted to by the person confined directly, as

of right, in his own behalf, was held to be

unconstitutional in In re Doyle, 16 R. I. 537,

18 Atl. 159, 27 Am. St. Rep. 759, 5 L. R. A.
359. So in Eso p. Neill, 32 Tex. Crim. 275,
-22 S. W. 923, 40 Am. St. Rep. 776, a city

•ordinance declaring a certain newspaper a,

public nuisance and forbidding its sale in

the city was held to be unconstitutional. In
Jle Jackson, 96 U. S. 727, 24 L. ed. 877, it

was held that regulations against transport-

ing in the mail printed matter which is open
to examination cannot be enforced so as to

interfere in any manner with the freedom
of the press. Liberty of circulating is es-

sential to that freedom. When therefore

printed matter is excluded from the mail, its

transportation in any other way cannot be

forbidden by congress.

38. Cooper v. People, 13 Colo. 337, 373,

22 Pac. 790, 6 L. R. A. 430; State v. Rose-

water, 60 Nebr. 438, 83 N. W. 353; State v.

Tugwell, 19 Wash. 238, 52 Pac. 1056, 43

L. R. A. 717. But in State v. Eau Claire

County Cir. Ct., 97 Wis. 1, 72 N. W. 193, 65

Am. St. Rep. 90, 38 L. R. A. 554, the publica-

tion of articles reflecting on the impartiality

and honesty of a judge in the trial of cases al-

ready disposed of was held not to be » con-

tempt. And see, generally. Contempt.
29. The following cases sustain attempts

to prevent such abuses : Shoemaker v. South

JBand Spark Arrester Co., 135 Ind. 471, 35

2fi. E. 280, 22 L. R. A. 3'32 ; Flint v. Hutchin-

son Smoke Burner Co., 110 Mo. 492, 19 S. W.
804, 33 Am. St. Rep. 476, 16 L. R. A. 243
(holding, however, that the fact of libel or
slander must first be found by a jury, and
then an injunction would be granted to re-

strain any further publication) ; Thomas v.

Cincinnati, etc., R. Co., 62 Fed. 803. The
following cases hold the opposite view : Dailey

V. San Francisco, 112 Cal. 94, 44 Pac. 458,

53 Am. St. Rep. 160, 32 L. R. A. 273; Life

Assoc, of America v. Boogher, 3 Mo. App.
173; New York Juvenile Guardian Soc. v.

Roosevelt, 7 Daly (N. Y.) 188; Doff v. Doll,

9 Ohio Dec. (Reprint) 428, 13 Cine. L. Bui.

335. And see, generally. Injunctions.
Under Mo. Bill of Rights, § 14, guarantee-

ing to every person freedom to say, write, or

publish -whatever he -will on any subject, be-

ing responsible for the abuse of that liberty,

the right to speak, write, and publish is priv-

ileged against ihterference therewith by in-

junction, and its exercise for the purpose of

boycotting the business of individuals cannot

be restrained, although the privilege is

abused, and plaintiffs, owing to tile insolvency

of defendants, are without an adequate rem-
edy at law. Marx & Haas Jeans Clothing

Co. V. Watson, 168 Mo. 133, 67 S. W. 391, 90

Am. St. Rep. 440, 56 L. R. A. 951.

30. Matthews v. New York Associated

Press, 136 N. Y. 333, 662, 32 N. E. 981, 50
N. Y. St. 9, 49, 32 Am. St. Rep. 741 [affirm-

ing 61 Hun (N. Y.) 199, 15 N. Y. Suppl.

887, 40 N. Y. St. 593, holding that a by-law
of the Associated Press providing that no
member " shall receive or publish the regular

news dispatches of any other news associa-

tion covering a, lilce territory and organized
for a like purpose " is not in violation of

the constitutional guaranty of free press] ;

Cowan V. Fairbrother, 118 N. C. 406, 24 S. E.

212, 54 Am. St. Rep. 733, 32 L. R. A. 829.

31. U. S. V. Newton, 20 D. C. 226; Com.
V. Davis, 162 Mass. 510, 39 N. E. 113, 44 Am.
St. Rep. 389, 26 L. R. A. 712, sustaining a
city ordinance prohibiting the making of ad-

dresses in a, public park.

32. Iowa.— State v. Bair, 92 Iowa 28, 60
N. W. 486, sustaining a statute providing
that an itinerant vendor of any drug, who

[VII, G, 8]
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H. Right of Assembly and Petition— 1. In General. The right of assem-

bly and petition is guaranteed by the constitutions, which secure to every person,,

natural or artificial, the right to apply to any department of the government for
the redress of grievances, or the bestowal of a right, and also guarantee the
enjoyment of such redress or right, when obtained, free from all penalty for hav-
ing sought or obtained it.^ This right does not relieve the persons joining in a
petition from responsibility for charges made therein.^ It is not violated by
ordinances or rules making reasonable regulations for the use of places within
the control of the government.^

2. Scope of Constitutional Guaranty. The first amendment to the national

constitution, prohibiting congress from abridging the right to assemble and peti-

tion, was not intended to limit the action of the state governments in respect to-

their own citizens, but to operate upon the national government alone, guarantee-
ing the continuance of the right only against congressional interference.^

VIII. VESTED RIGHTS.

A. Definition. Eights are vested when the right to enjoyment, present or
prospective, has become the property of some particular person or persons as a
present interest.^'

B.' Power to Divest. A state has no right to divest vested rights,^ whether
such attempt be made by legislative enactment ^' or by a change in the constitu-

shall by writing, printing, or any other
method publicly profess to treat disease,
shall pay a license.

Louisiana.— New Orleans v. Crescent News-
paper, 14 La. Ann. 804, sustaining a tax on
capital invested in a newspaper.
South Oa/rolina.— In re Jager, 29 S. 0.

438, 7 S. E. 605.

Texas.— Thompson v. State, 17 Tex. App.
253.

Virginia.— Norfolk v. Norfolk Landmark
Pub. Co., 95 Va. 564, 28 S. E. 959.

United States.— Preston v. Finley, 72 Fed.

850.

See 10 Cent. Dig. tit. "Constitutional

Law," § 172.

33. Britton v. Board of Election, 129 Cal.

337, 61 Pac. 1115, 51 L. R. A. 115; Louisiana

Citizens' Bank v. Orleans Parish Bd. As-

sessors, 54 Fed. 73.

34. Vanarsdale v. Laverty, 69 Pa. St. 103.

35. Com. V. Abrahams, 156 Mass. 57, 30

N. E. 79.

36. U. S. V. Cruikshank, 92 U. S. 542, 23

L. ed. 588.

37. Cooley Const. Lim. 332 [cited in Peo-

ple V. Adirondack R. Co., 39 N. Y. App. Div.

34, 56, 56 N. Y. Suppl. 369; Pearsall v.

Great Northern R. Cc, 161 U. S. 646, 673, 16

S. Ct. 70.5, 40 L. ed. 838].

Other definitions are: "An immediate fixed

right of present or future enjoyment."

Fearne Cont. Rem. 1 Icited in Marshall v.

King, 24 Miss. 85, 90; Clarke v. McCreary,

12 Sm. \', M. (Miss.) 347, 353; Pearsall v.

Great Northern R. Co., 161 U. S. 646, 673, 16

S. Ct. 705, 40 L. ed. 838].

"An immediate right of present enjoyment

or a present fixed right of future enjoyment."

4 Kent Comm. 202 [cited in Marshall v. King,

24 Miss. 85, 90; Clarke v. McCreary, 12 Sm.
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& M. (Miss.) 347, 353; Pearsall v. Great.
Northern R. Co., 161 U. S. 646, 673, 16 S. Ct.

705, 40 L. ed. 838].
" Rights to which a party may adhere,,

and upon which he may insist without violat-

ing any principle of sound morality." Grin-
der V. Nelson, 9 Gill (Md.) 299, 309, 52 Am..
Dec. 694.

" Rights which are complete and consum-
mated, so that nothing remains to be done to

fix the right of the citizen to enjoy them."
Moore v. State, 43 N. J. L. 203, 243, 39 Am.
Rep. 558.

" Where a man has power to do certain

actions, or to possess certain things, accord-

ing to the laws of the land." Eakin v. Raub,.

12 Serg. & R. (Pa.) 330, 360.
" The privilege to enjoy property legally

vested, to enforce contracts, and enjoy the-

rights of property conferred by the existing-

law." Fisher's Negroes v. Dabbs, 6 Yerg.

(Tenn.) 119, 154.

"A title, legal and equitable, to the present

and future enjoyment of property, or to the-

present enjoyment of a demand or a legal

exemption from a demand made by another."

Cooley Const. Lim. 359 [cited in Richardson

V. Akin, 87 111. 138, 140 ; Toronto v. Salt Lake-

County, 10 Utah 410, 417, 37 Pac. 587].
" The right the person has, in whom it.

vests, to do certain acts, or to possess, oc-

cupy, own, or enjoy, certain things, or to ask,

demand, recover, and receive, certain things,

according to the law of the land at the time."

Martindale v. Moore, 3 Blackf. (Ind.) 275,

282.

38. Story Comm. on Const. § 1957.

39. Alabama.—Coosa River Steamboat Co.

V. Barclay, 30 Ala. 120; Aldridge v. Tuscum-
bia, etc'R. Co., 2 Stew. & P. (Ala.) 199, 23.

Am. Dee. 307.
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tion of the state.** If an act is within the legislative power, however, it is not a

valid objection to it that it divests vested rights. Ketrospective laws ^' divesting

vested rights, unless expostfacto^ or impairing the obligations of contracts,*' are

not within the prohibition of the United States constitution, however repugnant
to the principles of sound legislation.^

C. How Divested— I. Destruction of Property. Tested rights maj be
divested not only by a change of the title to the property, but also by the destruc-

tion of the property itself.*^

2, Forfeiture and Transfer by State. Vested rights may be divested by
forfeiture** and transfer of private property by the state.*^

D. Application to Particular Rights— 1. In General. The term " vested

rights" relates to property rights only,** and does not apply to personal rights.

There is therefore no vested right in requirements for admission to the bar,*' in a
certificate of identification,™ or in the right of a parent to the custody of chil-

dren.^* So there is no vested right in exemptions from public service,'^ such as

California.— Billings v. Hall, 7 Cal. 1.

Illinois.— Dobbins v. Peoria First Nat.
Bank, 112 111. 553; Naught v. Oneal, 1 111.

36.

lowia.—Davis v. O'Ferrall, 4 Greene (Iowa)
168; Wriglit v. Marsh, 2 Greene (Iowa) 94;
Webster v. Reid, Morr. (Iowa) 467.

Louisiatia.— State v. New Orleans, 38 La.
Ann. 119, 58 Am. Eep. 168.

Maine.— Coffin v. Rich, 45 Me. 507, 71 Am.
Dec. 559; Oriental Bank v. Freeze, 18 Me.
109, 36 Am. Dec. 701.

Maryland.— McMeeben v. Baltimore, 2

Harr. & .1. (Md.) 41.

Mississippi.— Clarke v. McCreary, 12 Sm.
& M. (Miss.) 347; Commercial Bank v. Cham-
bers, 8 Sm. & M. (Miss.) 9; Davis v. Minor,

1 How. (Miss.) 183, 28 Am. Dec. 325.

New Hampshire.— Eockport v. Walden, 54

N. H. 167, 20 Am. Rep. 131.

New Ji'.rsey.— James v. Dubois, 16 N. J. L.

285; Den 4-. Robinson, 5 N. J. L. 807.

New Yorlc.— Benson v. New York, 10 Barb.

(N. Y.) 223; People v. Westchester County,

4 Barb. (N. Y.) 64; Varick v. Briggs, 6

Paige (N. Y.) 323.

North Carolina.— Houston v. Bogle, 32

N. C. 496.

Pennsvl/vania.— Lane v. Nelson, 79 Pa. St.

407 ; Lambertson v. Hogan, 2 Pa. St. 22 ; Dil-

lon V. Dougherty, 2 Grant (Pa.) 99.

South Carolina.— Gibbes v. Greenville, etc.,

R. Co., 13 S. C. 228.

Tennessee.— Anderson v. Weakley, Cooke

(Tenn.) 410.

rea;as.— Morris v. State, 62 Tex. 728;

De Cordova v. Galveston, 4 Tex. 470. But
see McMuUen v. Hodge, 5 Tex. 34.

West Virginia.— Johnson v. Sanger, 49

W. Va. 405, 38 S. E. 645.

Wisconsin.— State v. Atwood, 11 Wis. 422.

See 10 Cent. Dig. tit. "Constitutional

Law," § 175.

40. Berry v. Bellows, 30 Ark. 198.

A state constitution cannot divest rights

which have already vested under the statute

of limitations. Grigsby v. Peak, 57 Tex. 142.

41. See infra, X.
42. See infra, X, C.

43. See infra, IX.
44. Stephens v. Cherokee Nation, 174 U. S.

445, 19 S. Ct. 722, 43 L. ed. 1041; Charles
River Bridge i\ Warren Bridge, 11 Pet.

(U. S.) 420, 9 L. ed. 773, 938; Satterlee v.

Matthewson, 2 Pet. (U. S.) 380, 7 L. ed.

458; Bonaparte v. Camden, etc., R. Co.,

Baldw. (U. S.) 205, 3 Fed. Cas. No. 1,617;
Bennett v. Boggs, Baldw. (U. S.) 60, 3 Fed.
Cas. No. 1,319; Albee v. Mav, 2 Paine
(U. S.) 74, 1 Fed. Cas. No. 134.'

45. Cash V. Whitworth, 13 La. Ann. 401,
71 Am. Dec. 515.

46. State v. Rum, 51 N. H. 373, holding,
however, that a statute is not void for omit-
ting to designate the mode of disposal after
forfeiture.

47. Society for Prooagation of Gospel v.

New Haven, 8 Wheat.* (U. S.) 464, 5 L. ed.

662.

48. Wood V. Binghamton, 26 Misc. (N. Y.)
208, 56 N. Y. Suppl. 105.

Inchoate rights which have not been acted
on are under legislative control. People's
Loan, etc.. Bank v. Garlington, 54 S. C. 413,
32 S. E. 513.

49. In re Day, 181 111. 73, 54 N. E. 646, 50
L. R. A. 519, holding that a law student has
neither a vested nor an inchoate right to be
admitted to the bar, by meeting the require-
ments in force when he began his studies.

But see /« re Applications, etc., 14 S. D. 429,
85 N. W. 992, where it was held that persons
already admitted to practice have a vested
right of which they cannot be deprived by
statute. See, generally. Attorney and
Client, 4 Cyc. 898.

50. Chae'Chan Ping v. U. S., 130 U. S.

581, 9 S. Ct. 623, 32 L. ed. 1068.

51. Bennet v. Bennet, 13 N. J. Eq. 114.

See also Parent and Child.
52. Exemption from public service in ac-

cordance with the provisions of a statute is

not a right vested by contract which the
legislature may not violate or impair, but
such exemption is a gratuitious privilege re-

vokable at the will of the legislature that
granted it. Daly v. Harris, 33 Ga. Suppl.

38.

[VIII, D, I]
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jury duty,^' military service,'* or working on public roads.'" Moreover there can
be no vested right to do wrong, none to violate a moral duty, or to resist the per-

formance of a moral obligation.'^ So too there can be no vested right in an exist-

ing law, which precludes its change or repeal, nor in any omission to legislate

which will exempt a contract from the effect of subsequent legislation upon its

subject-matter by competent legislative authority.'^

2. Rights of Property— a. Aeeounting by Trustee. An act granting a right

to an accounting from a trustee is not unconstitutional as impairing vested rights.'^

D. Administration Proeeedingrs." Neither the personal representatives of a
decedent nor his creditors obtain such an interest in his real estate on his death
as precludes the legislature from repealing statutes authorizing sales to be made
by executors or administrators for the payment of debts.™ So a statute as to pri-

ority of payment out of the assets of a decedent is merely a direction to the

administrator, and may be changed by the legislature at any time.^'

e. Betterment Laws. A statute allowing the value of his improvements to

one ejected from land occupied by him under color of title is constitutional, even
as to its provision giving compensation for improvements made before its enact-

ment,*^ and one who has acquired a right to the payment of the value of his

53. Dunlap v. State, 76 Ala. 460; Scran-
ton's Appeal, 74 111. 161; In re Powell, 5 Mo.
App. 220. But see Ex p. Goodin, 67 Mo. 637.
See, generally, Jubies.

54. Alabama.— Ex p. Tate, 39 Ala. 254.

Georgia.— Swindle v. Brooks, 34 Ga. 67

;

Daly V. Harris, 33 Ga. Suppl. 38.

Massachusetts.— Com. v. Bird, 12 Mass.
443.

North Carolina.—Gatlin v. Walton, 60 N. C.

325.

South Carolina.— Ese p. Graham, 13 Rich.
(S. C.) 277.

Texas.— Ex p. Mayer, 27 Tex. 715.

Virginia.— Burroughs v. Peyton, 16 Gratt.
(Va.) 470.

See 10 Cent. Dig. tit. " Constitutional
Law," § 178.

55. Ex p. Thompson, 20 Fla. 887.

56. Grinder v. Nelson, 9 Gill (Md.) 299, 52
Am. Deo. 694.

57. Fitzgerald v. Grand Trunk E. Co., 63
Vt. 169, 22 Atl. 76, 13 L. R. A. 70. See also

Wood V. Binghamton, 26 Misc. (N. Y.) 208,

56 N. Y. Suppl. 105.

License to sell liquor.—No one has a vested
right to have issued to him a license to sell

intoxicating liquors. Plumb v. Christie, 103

Ga. 686, 30 S. R. 759, 42 L. R. A. 181.

Public improvements.— Complainants, lot-

owners, were served with certain notice to

rebuild their walk within thirty days. They
let a contract for a new tar walk and pro-

ceeded to provide a foundation therefor. Be-

fore anything further was done, and only a

few days later, the common council passed an
ordinance which had been pending, extending

the stone-walk district so as to cover com-

plainants' lots. Complainants were immedi-

ately notified that they must build a stone

walk in accordance with the ordinance. The

work done on the foundation of the tar walk

could have been utilized for the stone walk.

It was held that complainants acquired no

Tested rights to construct a tar walk. Scrib-
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ner v. Grand Rapids, 119 Mich. 188, 77 N. W.
699.

58. Knight v. Lasseter, 16 Ga. 151 {hold-

ing an act extending to a trustee the right
which the cestui has to an accounting from a
prior trustee is not unconstitutional as de-

priving the cestui of any vested rights) ;

Keene's Appeal, 64 Pa. St. 268.

59. See, generally, Executors and Ad-
MINISTBATOES.

60. Ludlow V. Johnston, 3 Ohio 553, 17

Am. Dec. 609; Hamilton Bank v. Dudley, 2
Pet. {V. S.) 492, 7 L. ed. 496.

Time of sale.— An act limiting the time
within which real estate of a, decedent may
be sold to pay debts or claims against him,
not liens before his death, is not unconstitu-
tional merely because a case might occur
in which a creditor would lose his right of re-

course to the real estate, as this could hardly
occur without dilatoriness on the part of the
creditor. In re Ackerman, 33 Minn. 54, 21
N. W. 852.

Insolvent estates.— A statute providing, in

reference to insolvent estates of decedents,

that when the amount of the estate shall be
used up in the payment of funeral expenses and
the allowance to the widow, the administrator
shall be wholly discharged from all claims
which the creditors of the deceased may other-

wise have against such estate is constitu-

tional. Longfellow v. Patrick, 25 Me. 18.

61. McLure v. Melton, 24 S. C. 559, 58
Am. Rep. 272.

62. Arkansas.— Beard v. Dansby, 48 Ark.
183, 2 S. W. 701; Fee v. Cowdry, 45 Ark. 410,

55 Am. Rep. 560.

Indiana.—Armstrong v. Jackson, 1 Blackf.

(Ind.) 374.

Iowa.— Childs v. Shower, 18 Iowa 261.

Kansas.— Claypoole v. King, 21 Kan.
602.

Minnesota.— Madland v. Benland, 24 Minn.
372.

Ohio.— McCoy v. Grandy, 3 Ohio St. 463.
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improvements cannot be divested of that right by a repeal of the act.^ The
legislature may also prospectively determine that a tenant for life shall have the
right to make permanent improvements upon the estate and receive compensation
for the value of them, although a retroactive law to that effect would be uncon-
stitutional as an impairment of vested rights.**

d. Exemption Laws. The exemption privileges of a debtor are not vested
rights."^ Thus a homestead exemption is not such a vested right as cannot be
impaired by subsequent legislation.*^ Again an exemption from taxation does
not confer a vested right. It may therefore be modified by the legislature.*''

e. Insolvency Laws. An insolvent has no vested right to a discharge on filing

a petition, and therefore acts passed after the petition is filed providing a dis-

charge in insolvency shall be refused on certain conditions are constitutional :
^

Tennessee.— Bristoe v. Evans, 2 Overt.
(Tenn.) 341.

Texas.— Saunders v. Wilson, 19 Tex. 194,

201; Scott V. Mather, 14 Tex. 235. But see

Hearn i'. Camp, 18 Tex. 545.

Contra, Billings v. Hall, 7 Cal. 1; Newton
V. Thornton, 3 N. M. 189, 5 Pac. 257; Society
for Propagation of Gospel v. Wheeler, 2 Gall.

(U. S.) 105, 22 Fed. Gas. No. 13,156.
See 10 Cent. Dig. tit. " Constitutional

Law," § 202.

An act which gives the occupying claimant
the option either to take the land and pay
the amount of its valuation, without the im-
provement, or to take pay for his improve-
ments, is unconstitutional as impairing vested
rights. McCoy v. Grandy, 3 Ohio St. 463.

But see Leighton v. Young, 52 Fed. 439, 3

C. C. A. 176, 18 L. R. A. 266, holding that a
statute providing that a successful plaintiff

in ejectment shall at his election either pay
the occupant the present value of his improve-

ments or convey title to him and receive in

return the value of the land as of the date at
which the occupant entered thereon is a valid

exercise of legislative power. See also Mad-
land V. Benland, 24 Minn. 372.

Where A party brought ejectment before

the passage of an act providing for the pay-
ment for bona fide improvements made by oc-

cupying tenants, plaintiflF's right to have the

suit determined according to the existing

rules of law and equity is a vested one, and
the act does not apply. Johnson v. Rowland,
Ky. Dec. 77.

63. Worthen v. Eatcliffe, 42 Ark. 330;

Fisher v. Cockerill, 5 T. B. Mon. (Ky.) 129.

See also Craig t). Dunn, 47 Minn. 59; 49 N. W.
396; Flynn V. Lemieux, 46 Minn. 458, 49
N. W. 238, holding that under the occupying

claimant's law the failure of the claimant to

pay into court the assessed value of the occu-

pant's improvements within one year from the

rendition of the verdict or finding in favor of

such claimant not only barred his remedy,
but extinguished his right of property, the
title to which thereafter vested in the aJ- -

verse occupant, although no judgment had
been entered in the. action. Hence a law,

amendatory of this law, and providing for

payment within one year from the entry of

the judgment, in so far as it is made to apply
retroactively to such cases, is invalid.

[57]

64. Austin v. Stevens, 24 Me. 520.

65. Leak v. Gay, 107 N. C. 468, 12 S. E.
312; Bull V. Conroe, 13 Wis. 233; and, gen-
erally. Exemptions.

66. California.— '!^ob\e v. Hook, 24 Cal.
638.

Georgia.— Harris v. Glenn, 56 Ga. 94.

Illinois.— Mooney v. Moriarty, 36 111. App.
175.

Massachusetts.— Wildes v. Vanvoorhis, 15
Gray (Mass.) 139.

Mississippi.— Massey v. Womble, 69 Miss.
347, 11 So. 188.

North Carolina.— Leak v. Gay, 107 N. C.

468, 12 S. E. 312.

Tennessee.—Parker v. Savage, 6 Lea (Tenn.)

406.

Wisconsin.— Bull v. Conroe, 13 Wis. 233.

See 10 Cent. Dig. tit. " Constitutional
Law," § 205; and, generally. Homesteads.

67. Iowa.— Shiner v. Jacobs, 62 Iowa 392,

17 N. W. 613.

Kentucky.— Owensboro Deposit Bank v.

Daviess, 102 Ky. 174, 19 Ky. L. Rep. 248,
39 S. W. 1030, 1041.

Maryland.— State v. Northern Cent. E.
Co., 90 Md. 447, 45 Atl. 465.

Mississippi.—Adams v. Yazoo, etc., R. Co.,

75 Miss. 275, 22 So. 824, 77 Miss. 194, 24 So.

200, 317, 28 So. 956.

New York.— People v. Board of Assessors,
84 N. Y. 610.

West Virginia.— Probasco v. Moundsville,
11 W. Va. 501.

United States.— Citizens' Sav. Bank v.

Owensboro, 173 U. S. 636, 19 S. Ct. 530, 43
L. ed. 840.

See 10 Cent. Dig. tit. " Constitutional
Law," § 206 ; and, generally. Taxation.
Inheritance tax.— An act subjecting prop-

erty to a collateral inheritance tax, although
applicable by its terms to property of a dece-

dent who died before its passage, is not un-
constitutional. Short's Estate, 16 Pa. St. 63.

See also Matter of Vanderbilt, 50 N. Y. App.
Div. 246, 63 N. Y. Suppl. 1079, holding that
an act imposing a tax on the right to succes-

sion derived from the exercise of a power of

appointment, created before such act was
passed, did not deprive the appointees of any
vested right.

68. In re Lane, 3 Mete. (Mass.) 213, hold-

ing that acts refusing a discharge in insol-

[VIII, D. 2, e]
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and statutes providing that every sale or conveyance made by a debtor within a

certain period before an assignment for the benefit of creditors shall be void if

8uch debtor was insolvent at the time are not unconstitutional as impairing vested

rights.''

f. Laws Authorizing Sale of Land. The legislature may pass acts authorizing

the sale of land and interests therein, in cases where it is necessary for the quiet-

ing of titles and for the benefit of those concerned if no vested rights are

impaired.™ Thus an act authorizing the sale of the real estate of a minor, where
the interest of such minor will be promoted by the sale, does not impair or lessen

the property of the minor, but merely authorizes a change in the character of the

estate." So the legislature has the power to authorize a sale of property in which
there is an estate in expectancy contingent on the happening of certain events.''^

g. Laws Changing Nature and Tenure of Estates. The legislature has no
power to alter or destroy by statute the nature or tenure of estates.'^ So where a

vency where a debtor has given a preference
within a certain time before petition filed

are constitutional. See, generally, Insol-
vency.

Preferences to employees.— An act provid-
ing that when the business of any person
shall be suspended by the action of creditors,

debts owing to employees not exceeding fifty

dollars each, for work done within the six

months next preceding the seizure of the
property, shall be treated as preferred debts
is not unconstitutional. Small v. Hammes,
156 Ind. 556, 60 JST. E. 342.

69. In re Summers, 10 Ohio S. & C. PI.

Deo. 301.

70. Kneass' Appeal, 31 Pa. St. 87.

An act validating previous sales of land by
executors under powers in wills probated in

other states is a proper exercise of legislative

power. De Zbranikov v. Burnett, 10 Tex.

Civ. App. 442, 31 S. W. 71.

As against an heir or devisee who is sui

juris an act authorizing the sale of an estate

by an administrator or executor is invalid, asi

the estate is vested and subject to the owner's
control (Brenham v. Story, 39 Gal. 179;

Kneass' Appeal, 31 Pa. St. 87), vmless such
statute was in force at the time the intestate

or testator died, in which case the property of

the heir or devisee vests subject to this power
{In re Porter, 129 Cal. 86, 61 Pac. 659).

Defunct corporation.— A law authorizing

the sale of lands of a corporation which had
dissolved is not unconstitutional as depriving

a person of possible reverter. Bass v.

Roanoke Nav., etc., Co., Ill N. C. 439, 16

S. E. 402, 19 L. R. A. 247.

Insolvent estates.— A special act of the
legislature authorizing administrators of .an

insolvent estate to convey lands in payment
of debts is not unconstitutional. Langdon v.

Strong, 2 Vt. 234.

Joint tenancy, tenancy in common, or co-

parcenary.— An act authorizing the superior
,

court as a court of equity, to order a sale of

any real estate and of any rights therein,

held in joint tenancy, tenancy in common, or

coparcenary, whenever partition cannot be
eonveniently made in any other way, and to

distribute the proceeds, is not unconstitu-

[VIII. D. 2. e;

tiional, as destroying any vested rights in such
real estate, since it merely affords a, reason-

able remedy for its enjoyment by partition.

Richardson v. Monson, 23 Conn. 94; Biddle v.

Starr, 9 Pa. St. 461.

71. Dorsey v. Gilbert, 11 Gill iSc J. (Md.)
87; Kneass' Appeal, 31 Pa. St. 87; Estep o.

Hutchman, 14 Serg. & R. (Pa.) 435; Wilkin-
son V. Leland, 2 Pet. (U. S.) 627, 7 L. 3d.

542 ; and, generally, Infants.
72. Varble v. Phillips, 14 Ky. L. Rep. 363,

20 S. W. '306; Sohier v. Massachusetts Gen.
Hospital, 3 Cush. (Mass.) 483; Brevoort v.

Grace, 53 N. Y. 245; Norris v. Clymer, 2 Pa.
St. 277; Blagge v. Miles, 1 Story (U. S.)

426, 3 Fed. Cas. No. 1,479, 4 Law Rep. 256.

But see Saxton v. Mitchell, 78 Pa. St. 47;),

holding that where under the provisions of

the law the testator's property passed to the
heirs subject to an easement in a religious

corporation, under which it was entitled to
use a part of the property for a certain re-

ligious purpose, an act authorizing the courts
to direct the sale of land, and with the pro-

ceeds purchase a, more suitable place for re-

ligious meetings, was unconstitutional, as de-

stroying vested rights of heirs. See, gen-

erally. Estates.
Estate tail.— A special act authorizing the

sale of certain lands in which an estate tail

was limited is constitutional. Comstock v.

Gay, 51 Conn. 45; Carroll v. Olmsted, 16 Ohio
25) ; De Mill v. Lockwood, 3 Blatchf. (U. S.

)

56, 7 Fed. Cas. No. 3,782.

Life-estate and remainder.^ Provisions for

a proceeding by the owner of a life-estate in

possession to have the same sold with the

estate in remainder, in so far as they apply
to estates created subsequent to their passage,

are not imconstitutional as invading the

rights of private property. Nimmons «.

Westfall, 33 Ohio St. 213. See also Gillespie

V. Allison, 115 N. C. 542, 20 S. E. 627, hold-

ing that an act providing that the existence

of a life-estate in land shall not bar a sale for
partition does not impair the rights of a re-

mainderman whose interest in the land was
acquired before the passage of the act.

73. Dewey v. Lambier, 7 Cal. 347; and,
generally, Estates,
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right '* or title has once been acquired by adverse possession it cannot be taken away,
either by the repeal of the statute limiting the time within which a suit for tlie recov-

ery of the premises is barred,''' or by a change in the requirements necessary to con-

stitute adverse possession.'^ Again while an act of the legislature curing a prior

defective conveyance is valid as against the owner, his heirs or assigns," it cannot

affect the title of a subsequent hona fide purchaser, since it would operate to

divest vested rights.''* The legislature, however, has the power to change a joint

tenancy into a tenancy in common as the value of an estate is thereby increased.'''

h. Laws Regulating Medium of Payment. Where the medium of payment

By statutes of interpretation.—A legislative

interpretation changing titles, founded on ex-
isting statutes, is subject to every objection
which lies to an ex post facto lavr, since it

would destroy the rights already acquired
under the former statutes by one made subse-
quent to the time when they become vested.
Turner v. Turner, 4 Call (Va.) 234.

74. Woolever v. Stewart, 36 Ohio St. 146,

38 Am. Rep. 569, holding that where a right
to maintain a dam became vested by adverse
possession an act requiring the ovimer to put
in a chute or passageway for fish is uncon-
stitutional.

75. Morford v. Cook, 24 Pa. St. 92 ; Parish
V. Eager, 15 Wis. 532; Knox v. Cleveland, 13

Wis. 245; Webster v. Cooper, 14 How. (U. S.)

488, 14 L. ed. 610.

Where no private rights are impaired, an
act authorizing a court to vacate ways exist-

ing by prescription or lapse of time is not un-

«onstitutional. In re Stuber, 28 Pa. St. 199.

76. Kennebec v. Laboree, 2 Me. 275, 11

Am. Dec. 79; Thistle v. Frostburg Coal Co.,

10 Md. 129. But see McAuliflF v. Parker, 10

Wash. 141, 38 Pac. 744, holding that adverse

possession for ten years after passage of

Wash. Code (1881) is sufficient to bar re-

covery, although the right of action accrued

prior thereto, when the statute required ad-

verse possession for twenty years.

Eight to set-off.— An act giving a Jiona

fide occupant of land under an adverse claim

of title the right to set off the value of all

permanent improvements made by him on

good faith is not unconstitutional as interfer-

ing with vested rights. Mills v. Geer, 111

Ga. 275, 36 S. E. 673, 52 L. E. A. 934.

77. Assignee with notice.— Where a mort-

gage trust deed was given to a foreign cor-

poration which had no legal capacity to take

it the mortgagor's assignee of the equitable

interest under the deed, thus having notice of

the equities of the parties, acquires no such

vested right as will defeat the application of

an act which retrospectively validated the

mortgage by endowing the mortgagee with

legal capacity to take it. U. S. Mortgage Co.

V. Gross, 93 111. 483.

Rights of persons applying for passage of

act.— An act curing an invalid deed is not

unconstitutional if it affects the vested rights

of no person except those who applied for its

passage. Caverow D. Mutual Ben. L. Ins. Co.,

52 Pa. St. 287.

A law making deeds evidence, although de-

fectively acknowledged, is not unconstitu-
tional as destroying vested rights. Reid v.

Hart, 45 Ark. 41 ; Williams v. Robson, 6
Ohio St. 510; Chesnut v. Shane, 16 Ohio 599,

47 Am. Dec. 387.

78. Newman v. Samuels, 17 Iowa 528

;

Grove v. Todd, 41 Md. 633, 20 Am. Rep. 76;
Wright V. Rogers, 9 Gill & J. (Md.) 181;
Thompson v. Morgan, 6 Minn. 292; Meighen
V. Strong, 6 Minn. 177, 80 Am. Dee.

441.

In construing acts intended to validate ex-

isting mortgages, the courts may properly
consider the equities of the parties affected,

and where the act is clearly in the interests

of justice they should construe the legislative

powers liberally to uphold them. Evans-
Snider-Buel Co. v. McFadden, 105 Fed. 293,

44 C. C. A. 494, 58 L. R. A. 900.

Rights acquired after passing of validating
act.—-An act validating defective acknowl-
edgments of deeds does not impair the rights

of a person acquiring a lien on the premises
conveyed after the taking effect of the act.

Ferguson v. Williams, 58 Iowa 717, 13 N. W.
49. Nor does an attachment made after the

recording of a mortgage but prior to the pas-

sage of the curative act give a vested right

which will prevent such act taking effect.

Steers v. Kinsey, 68 Ark. 360, 58 S. W. 1050.

See also Murphy v. Farmers', etc.. Bank, 131
Cal. 115, 63 Pac. 368.

79. Miller v. Miller, 16 Mass. 59; Holbrook
V. Finney, 4 Mass. 566, 3 Am. Dec. 243. See
also Miller v. Dennett, 6 N. H. 1090. But
see contra, Dewey v. Lambier, 7 Oal. 347.

See, generally. Joint Tenancy; Tenancy in
Common.
Destruction of right of survivorship.— The

legislature may destroy the right of survivor-

ship in joint tenants, as it is a mere con-

tingency destructible by either joint tenant.

Bambaugh v. Bambaugh, 11 Serg. & R. (Pa.)

191. But see contra, Greer v. Blanchar, 40
Cal. 194.

Making owners in severalty owners in com-
mon.— Since owners of land on a, meandered,
non-navigable stream or dried-up lake own
the bed thereof in severalty, a statute declar-

ing them to be owners thereof in common is

unconstitutional as impairing vested rights.

Shell V. Matteson, 81 Minn. 38, 83 N. W. 491

;

Butte, etc., Consol. Min. Co. v. Montana Ore
Purchasing Co., 25 Mont. 41, 63 Pac. 825.

[VIII, D, 2. h]
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is designated by statute the right to receive it is a vested right, and an act pro-
viding for payment in another medium is unconstitutional.^

i. Laws Regulating and Taxing Trades and Professions. There is no infringe-

ment of vested rights by acts regulating and taxing trades and professions,*' where
such acts are a valid exercise of the police power of a sovereignty.^ Therefore
acts regulating the practice of medicine,^ the sale of liquor," and the business of

plumbing,^ as well as laws imposing a license-tax on attorneys ^^ and theaters ^

are constitutional. Such acts, however, must be confined to police power and
not deprive individuals or corporations of any of their essential rights and
privileges.**

j. Lien Laws. Acts creating a lien cannot be construed retroactively because
they would defeat vested rights.*' But in the case of purely remedial statutes,

where no alteration in the right is proposed further than to give an additional

remedy there is no objection on the ground of divesting vested rights.*** A lien

80. People v. Eiggs, 56 111. 483. But see

State V. Clinton, 26 La. Ann. 5'61, holding
that a statute authorizing the payment by the
state in the form of bonds for work on the
levees of the state is not unconstitutional

as divesting vested rights. See, generally.

Payment.
81. Dent v. West Virginia, 129 U. S. 114,

« S. Ct. 231, 32 L. ed. 623.

82. As to police power see supra, VI.
83. People v. Moorman, 86 Mich. 433, 49

N. W. 263; Dent v. West Virginia, 129 U. S.

114, 9 S. Ct. 231, 32 L. ed. 623; and, gen-

erally, Physicians and Stjbgeons.
84. State «;. Allmond, 2 iloust. (Del.) 612;

Stiokrod v. Com., 86 Ky. 285, 9 Ky. L. Rep.

563, 5 S. W. 580; State v. Bott, 31 La. Ann.
663, 33 Am. Rep. 224; State v. Stovall, 103

N. C. 416, 8 S. E. 900; and, generally. In-

toxicating LiQUOES.
Sale on Sunday may be prohibited. People

V. Griffin, 1 Ida. 476; State v. Bott, 31 La.

Ann. 663, 33 Am. Rep. 224.

Liquors acquired before passage of act.—
In Wynehamer v. People, 13 N. Y. 378, it was
held that an act imposing a punishment ou
persons selling liquors in small quantities is

unconstitutional as to liquors which were

owned by a party prior to the passage of the

act, in that it interferes with the rig'ht to

dispose of and sell property which was law-

fully acquired.

85. People v. City Prison, 144 N. Y. 529,

39 N. E. 686, 64 N. Y. St. 51, 27 L. R. A. 718.

86. Ea> p. Williams, 31 Tex. Crim. 262, 20

S. W. 580, 21 L. R. A. 783; and Attokney
AND Client, 4 Cye. 898.

87. Charity Hospital v. De Bar, 11 La
Ann. 385; Charity Hospital v. Stickney, 2

La. Ann. 550; and, generally, Theateks and
Shows.
Opening on Sunday.— An act forbidding

theaters from being open on Simd?iy is not

imconstitutional as an interference with

vested rights. LindenmuUer v. People, 33

Barb. (N. Y.) 548.

88. Esc p. Koehler, 23 Fed. 529, holding

that while the legislature may prescribe rates

of transportation its power to do so is qualified

so that it cannot impair or destroy any vested
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or corporate rights by providing for inade-
quate rates. See also Louisville, etc., R. Co.
V. Tennessee Railroad Commission, 19 Fed.
679, holding that an act establishing a rail-

road commission with power to regulate the
rates, the method of running the road, and to

inform the corporation as to what improve-
ments and changes it deems proper is void
as disturbing vested right in the railroads to
manage their own business affairs

89. Albertson v. Landon, 42 Conn. 209;
Young V. Jones, 180 111. 216, 54 N. E. 235 (a

statute giving a mechanic's lien) ; Schell v.

Michener, 2 Wkly. Notes Gas. (Pa.) 379; Day
V. Pickett, 4 Munf. (Va.) 104; and, gener-

ally, LnsNS.
90. Bclton V. Johj.^, 5 Pa. St. 145, 47 Am.

Dec. 404.

Illustrations.— An act empowering a court

of chancery to order the property of an in-

solvent corporation, encumbered by liens, to

be sold clear of encumbrances does not take

away a vested right but merely provides a
remedy. Potts v. New Jersey Arms, etc., Co.,

17 N. J. Eq. 395. And if taxes are rmpaid
and there is no change of ownership, it is

competent for the legislature to revive a lien

which has lapsed or create a new lien, no
right of third persons having intervened.

In re Eliiabeth, 49 N. J. L. 488, 10 Atl. 363.

So if a surety's right to relief is a subsist-

ing one, an act authorizing a judgment
debtor, who is surety only, to revive the judg-

ment after it has become dormant does not

impair or divest any vested right of the prin-

cipal debtor. Peters v. McWilliams, 36 Ohio

St. 155.

Order of sale under liens.— An act provid-

ing the order in which several tracts sub-

ject to a lien .^hall be sold is constitutional

as to all proceedings after its passage, al-

though the lien accrued before. Phelps' Ap-
peal, 98 Pa. St. 546.

Priority of liens.— An act giving a me-
chanic's lien for improvements a preference

over an existing mortgage, unless the mort-

gagee shall within a given time give notice

that he will not be responsible for such im-

provements is not unconstitutional, as dis-

turbing a vested interest by compelling the
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once given by law is, however, a vested right which cannot be affected by subse-

quent legislation.''

k. Property or Rights of Corporations and of Stock-Holders Therein— (i) In
General. Under the reserved power to amend corporate charters, the legisla-

ture cannot divest property or rights which have become vested.'^ So the lien of
a corporation on the shares of its stock-holders for debts due it, being a vested
right, is not divested by the repeal of the act creating it.'^ The rights of corpo-
rations and the interest of stock-holders are, however, like the rights of individu-
als, subject to police power,^ and statutes regulating the sale and disposition of

mortgagee to enforce his lien before he is re-

quired to do so by law. Hicks v. Murray, 43
Cal. 515.

91. Illinois.— Hughes v. Russell, 43 111.

App. 430.

Iowa.— Hannahs v. Felt, 15 Iowa 141.

Louisiana.— Sabatier v. His Creditors, 6

Mart. N. S. (La.) 585.

Mississippi.— Leak v. Cook, 52 Miss. 799.

'New Jersey.— Coddington v. Beehe, 29
N. J. L. 550.

South Carolina.— King v. Belcher, 30 S. C.

381, 9 S. E. 359.

Texas.— Handel v. Elliott, 60 Tex. 145.

Washington.—Garneau v. Port Blakely Mill
Co., 8 Wash. 467, 36 Pac. 463.

Wisconsin.— Streubel v. Milwaukee, etc., R.
Co., 12 Wis. 67.

United States.— State Trust Co. v. Kansas
City, etc., R. Co., 115 Fed. 367; Harris v. The
Henrietta, 11 Newb. Adm. 284, 11 Fed. Cas.

No. 6,121.

Contra, Frost r. Hsley, 54 Me. 345 ; Bangor
V. Goding, 35 Me. 73, 56 Am. Dec. 688 ; Hanes
V. Wadly, 73 Mich. 178, 41 N. W. 222, 2

L. R. A. 498; Bailey v. Mason, 4 Minn. 546.

See also Capron v. Strout, 11 Nev. 304, hold-

ing that the repeal of a mechanic's lien law
by a substitute containing all the essential

provisions of it should not be construed as

impairing existing rights created under the

old law.
See 10 Cent. Dig. tit. " Constitutional

Law," § 236; and, generally. Liens.
92. Savannah v. Georgia Steam Boat Co.,

R. M. Charlt. (Ga.) 342; Plymouth v. Jack-
son, 15 Pa. St. 44; Santa Clara County v.

Southern Pac. R. Co., 18 Fed. 385; Chicago,

etc., R. Co. V. Minnesota Cent. R. Co., 4 Me-
Crary (U. S.) 606, 14 Fed. 525; San Mateo
County V. Southern Pac. R. Co., 13 Fed. 722.

And see Yale College v. Sanger, 62 Fed. 177,

holding that the title which Yale College has

under the contract with the state of Connecti-

cut securing to said corporation the income of

the fund derived from the avails of land

script donated under the act of congress of

July 2, 1862, which were invested in bonds

and constituted a separate fund, is a vested

right in such securities, and the state treas-

urer may be enjoined from a threatened di-

version of the income under the authority of

an unconstitutional statute. Sec, generally,

COEPORA-TIONS.
Forfeiture without notice.— A statute pro-

viding for the licensing of foreign corpora-

tions to do business in the state on certain

conditions, and for forfeiting and revoking
such a license for condition broken, is not
unconstitutional as disturbing vested rights,

in that it does not provide for notice to the
company to be affected by the revocation or

allow it a hearing. The company accepts the
license cum onere, and runs the risk of a
summary revocation ex parte. State v. Doyle,
40 Wis. 175, 22 Am. Rep. 692.

A statute directing that the. proceeds aris-

ing from the lease or sale of a railroad shall,

after paying, corporate debts, be applied in

payment of municipal bonds given for cor-

porate stock issued to the municipality is un-
constitutional, as interfering with the vested
right of stock-holders. Hill v. Glasgow R.
Co., 41 Fed. 610.

Where light to repeal is reserved.— The
general assembly having reserved the right
to alter or repeal the charters of banks, an
act requiring banks of the commonwealth to

go into liquidation does not impair any vested
right of such banks. Robinson v. Gardiner,
18 Gratt. (Va.) 509.

93. H. W. Wright Lumber Co. v. Hixon,
105 Wis. 153, 80 N. W. 1110, 1135. See also
Deal «. Singletary, 105 Ga. 466, 30 S. E.
765; Scribner v. Grand Rapids, 119 Mich. 188,

77 N. W. 699; State v. Firemen's Fund Ins.

Co., 152 Mo. 1, 52 S. W. 595. 45 L. R. A.
363; State v. King County Super. Ct., 21
Wash. 186, 57 Pac. 337.

Where stock-holders are individually liable

for corporate debts.— Under a statute pro-

viding that stock-holders shall be individu-

ally liable for debts, the right of a creditor
against any of the individual stock-holders
is not vested until he recovers a judgment
against them. Coffin v. Rich, 45 Me. 507, 71
Am. Dec. 559.

94. Suydam v. New Brunswick Bank, 3

N. J. Eq. 114. See also Wilson v. Com., 7

Bush (Ky. ) 536, holding that an act impos-
ing a penalty upon officers of a company who
shall pass cattle or teams through any of the
toll-gates without payment of tolls did not
impair any of the vested rights of such offi-

cers to the free use of the road.

Making corporations guilty of conspiracy.—^An act providing that any corporation or
individual who shall enter into any pool or

trust with any other corporation or individ-

ual to fix the price or premium to be paid
for insuring property or to maintain prices

when so fixed shall be deemed guilty of con-

spiracy and shall forfeit their rights to do
business in the state does not deprive an in-

[VIII, D. 2, k, (I)]
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the franchises and privileges of insolvent corporations,'^ as well as statutes requir-

ing railroads to fence their tracks '° and to construct crossings/' or regulating the
rate of speed of railroad trains,'^ are constitutional.

(ii) Franohises and Pmiyileoes. "Where a grant of a franchise or privi-

lege has been accepted and acted on by a corporation it becomes a vested right

and cannot be subsequently impaired,*' except by a valid exercise of the police

power.' But where such a grant has not been acted on ^ or where acts remain to

be performed before certain corporate powers granted to individuals can be
exercised, the grant of the powers does not become a vested right till the acts are

performed, and the franchise remains in abeyance.^

1. Property or Rights of States op Municipal Corporations and Vested Inter-

ests of Individuals Therein— (i) Op States. A retroactive law passed by a
state legislature operating on property belonging to the state is not unconstitu-

tional so long as private rights are not infringed.*

(ii) Op MUNICIPAL OOBPOBATIONS— (a) In General. The rights and fran-

surance company wliich had complied with
the laws of the state as they existed before
its enactment of any vested right. State v.

Firemen's Fund Ins. Co., 152 Mo. 1, 52 S. W.
595, 45 L. R. A. 363.

95. Louisville, etc.. Turnpike Road Co. v.

Ballard, 2 Mete. (Ky.) 165; Mudge v. New
Orleans Exchange, etc., Co., 10 Rob. (La.)

460.

Peorganization.— A statute withdrawing
right of bondholders to reorganize, in case

of foreclosure of a railroad under a mortgage,
except on condition of submission to rates of

transportation fixed by the statute, is not
an impairment of property rights, even in case

of a mortgage already given; reorganization
being only part of the remedy of the bond-
holder, and not being essential to enable the

purchaser at foreclosure sale to operate the

road in accordance with the franchise of the

original company. Railroad Com'rs r. Grand
Rapids, etc., R. Co., (Mich. 1902) 89 N. W.
967.

96. New Albany, etc., R. Co. r. Tilton, 12

Ind. 3, 74 Am. Dec. 195.

97. Pittsburg, etc., R. Co. v. South West
Pennsylvania R. Co., 77 Pa. St, 173.

98. Erb V. Morasch, 8 Kan. App. 61, 54
Pac. 323.

99. Jersey City, etc., R. Co. v. Jersey City,

etc., R. Co., 21 N. J. Eq. 550; Houston v.

Houston City St. R. Co., 83 Tex. 548, 19 S. W.
127.

Power given in charter.— A general power
given a railroad, by its charter, to consoli-

date with, purchase, lease, or acquire the

stock of other roads may, while it remains
unexecuted, be limited by the legislature, with-

out impairing any vested right, to eases where
the other roads are not parallel or competing.
Pearsall v. Great Northern R. Co., 161 U. S.

646, 16 S. Ct. 705, 40 L. ed. 838 [reversing

73 Fed. 933].

Right granted by charter indefinite.— The
ordinance of a city that no car, engine, or

carriage of any kind belonging to, or used

by, a certain railroad shall be drawn or pro-

pelled upon that part of their railroad on a

certain street does not impair any vested
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right of the company under its charter, which
authorized it to construct a railroad " over
some point within the corporation to be ap-

proved by the common council," since such
power to approve implies the power to reject

one location and accept another, and this car-

ries with it the further power to reserve con-

trol in respect to the road when built. Rich-
mond, etc., R. Co. V. Richmond, 96 U. S. 521,

24 L. ed. 734.

1. New Orleans «;. Faber, 105 La. 208, 29
So. 507, 83 Am. St. Rep. 232, 53 L. R. A. 165
(prohibiting private markets within a cer-

tain distance of the public market) ; North-
western Telephone Exch. Co. r. Minneapolis,
81 Minn. 140, 83 N. W. 527, 86 N. W. 69, §3
L. R. A. 176.

2. Muskogee Nat. Telephone Co. v. Hall,

(Indian Terr. 1901) 64 S. W. 600.

3. Williams v. State, 23 Tex. 264.

The fact that money has been spent vests

no right in the applicant for corporate pow-
ers previous to itsr having secured the con-

sent of the legal authorities. In re New York
Cable R. Co., 40 Hun (N. Y.) 1.

Grant of immunity.— Where there is a gen-
era^ law prohibiting lotteries, and the legis-

lature passes a special act authorizing one,

it is a. grant of an immunity which may be
taken away where rights have not vested
thereunder. Bass v. Nashville, Meigs (Tenn.)

421, 33 Am. Dec. 154.

4. Lewis V. Turner, 40 Ga. 416 ; Union Par-
ish Soc. V. Upton, 74 Me. 545, holding that
legislation which diverts the proceeds of sales

of lands reserved for public uses from the
ministerial fund to the fund for public

schools, in eases where the fee of the land
has not vested in any beneficiary, is consti-

tutional.

Allowing appeal against state.— A resolu-

tion of the general assembly, allowing an ap-

peal to be taken against the state after ex-

piration of the statutory time therefor, is

constitutional, no private rights being im-
paired thereby. People v. Frisbee, 26 Cal,
135; State v. Dexter, 10 R. I. 341.

A grant of the right of the state to per-
sonal property is not unconstitutional, al-
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chises of a municipality are not vested rights such as cannot be interfered with
by.tlie legislature,' unless rights of property have become vested thereunder.*

Thus a general law which in its operation may change existing settlements of
paupers, and thereby impose a new duty and charge on towns, is regarded as valid,

since it does not impair private interests, and relates to a subject of publip

concern J
(b) Disposition of Puhlic Funds. The right of a municipality in the dispo-

sition of public funds is subject to legislative control.* Tlie legislature may
therefore divert funds payable to a county or municipality before they have been
appropriated or any right acquired thereunder.'

though individuals are in possession, claim-
ing it as their own. Kershaw v. Boykin, 1

Brev. (S. C.) 301.

5. Dubuque v. Illinois Cent. R. Co., 39
Iowa 56 ; Montpelier v. East Montpelier, 29
Vt. 12, 67 Am. Dee. 748. See also East Hart-
ford V. Hartford Bridge Co., 17 Conn. 79.

But see Guilford v. Cornell, 18 Barb. (N. Y.)

615.

Dissolution of village.— Under a. constitu-

tional provision that corporations may be
formed under general laws, and that all gen-

eral laws passed pursuant to that section

may be altered from time to time or repealed,

the legislature may authorize the dissolution

of a village, even though rights acquired un-

der acts incorporating it are thereby injuri-

ously affected. Blauvelt v. Nyack, 9 Hun
(N.'Y.) 153.

Right to change boundaries of school dis-

trict.— A school district has no such vested
Tights as to prevent a change of its bounda-
ries without notice and a hearing before some
tribunal. Board of School Com'rs v. Centre
Tp., 143 Ind. 391, 42 N. E. 808; School Dist.

No. 57 V. Board of Education, 16 Kan. 536.

Right to grant liquor licenses.— A munici-

pal corporation has no vested right either to

grant licenses for the sale of liquor or to the

money received from them, by virtue of its

charter of incorporation, which the legisla-

ture may not take away. State Bd. of Edu-
cation V. Aberdeen, 56 Miss. 518.

6. Grogan v. San Francisco, 18 Cal. 590;

St. Louis V. Russell, 9 Mo. 507 ; Benson v.

New York, 10 Barb. (N. Y.) 223; Bass v.

Fontleroy, 11 Tex. 698.

Rights in ferries.—A charter granting a

municipal corporation the right and power to

establish ferries and to hold them with the

revenues and tolls forever, when acted on,

gives such municipality and its citizens vested

rights which cannot be taken away by the

legislature. Benson v. New York, 10 Barb.

(N. Y.) 223. But see East Hartford v,

Hartford Bridge Co., 17 Conn. 79.

Rights in school lands.—A statute attempt-
ing to take from a county land acquired for.

educational purposes and to vest it in settlers

on the land is unconstitutional, as impairing
the vested rights of the county. Milam County
V. Bateman, 54 Tex. 153. But see Baker i;.

Dunning, 77 Tex. 28, 13 S. W. 617, holding

that a constitutional provision giving to ac-

tual settlers on school lands the right of pre-

emption is not repugnant to the constitution

of the United States, as being an infringe-

ment of the vested right of the counties.

Right to collect taxes.— Where a tax has
become due, the right to collect it is a vested
right, which cannot be affected by subsequent
legislation. Dubuque v. Illinois Cent. R. Co.,

39 Iowa 56; In re Wolfe, 66 Hun (N. Y.)
389, 21 N. Y. Suppl. 515, 522, 50 N. Y. St.

115, 122, 29 Abb. N. Cas. (N. Y.) 340; Gal-
braith v. Com., 14 Pa. St. 258. See also
Favrot v. East Baton Rouge, 34 La. Ann.
491, holding that the right of a judgment
creditor of a parish to have a tax levied for

the payment of his judgment is a vested one,

which cannot be destroyed by subsequent leg-

islation. But see Mobile, etc., R. Co. v.

Peebles, 47 Ala. 317.

7. Appleton v. Belfast, 67 Me. 579; En-
dicott V. Hopkinton, 125 Mass. 521; Exeter
V. Stratham, 2 N. H. 102. See also Pembroke
V. Epsom, 44 N. H. 113, holding that where
the cause of action for supplies for a pauper
has accrued, an act abolishing the settlement
cannot ho construed as an implied intention
to impaii' the vested right in the cause of

action. But see Brunswick v. Litchfield, 2
Me. 28, which holds that where the marriage
of a pauper was made valid by a. resolve of

the legislature, the derivative settlement
which she thus acquired could not operate to
oblige the town, thus newly charged with her
maintenance, to pay for her support, before
the passing of the resolve, without disturb-
ing vested rights.

8. Marion County t. Lear, 108 111. 343.
9. Sanilac County v. Alpin, 68 Mich. 659,

36 N. W. 794; Hannibal v. Marion County,
69 Mo. 571; State v. Graham, 16 Nebr. 74,
19 N. W. 470; Cage v. Hogg, 1 Humphr.
(Tenn.) 48.

Moneys collected.— Where a law author-
izes taxes to be levied and collected and di-

rects the purposes thereof the money is not
so vested as to be beyond legislative control.

The legislature may authorize a different dis-

position and such legislation may apply to

moneys already collected but not paid over.

Farwell v. Benevolent Assoc, of Paid Fire
Dept., 4 111. App. 36; Taggart v. State, 142

Ind. 668, 40 N. E. 260, 42 N. E. 352; State

V. St. Louis County Ct., 34 Mo. 546; Conner
V. Bent, 1 Mo. 235; State v. Swift, 11 Nev.
128; Richland County v. Richland Center, 59

Wis. 591, 18 N. W. 497. But see Fisher v.

New Orleans Bd. of School Directors, 48 La.
Ann. 1077, 20 So. 163; Mobile, etc., R. Co.

[VIII, D, 2, 1. (II), (b)]
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(ill) Bounties ant) Pensions. JSTo person has a vested right to have a pen-

sion.^"
^
It is therefore competent for congress to provide that a person receiving

a pension under a special act shall not receive in addition a pension under a gen-
eral law," and when a pension has been once granted the legislature may reduce
or take it away entirely.'* Nor has any person a vested right to a bounty " until
it has been earned."

(iv) Claimants and Cbeditoes— (a) In General. "Where rights have
become vested in a claim against a municipality subsequent acts disallowing such
claim are unconstitutional.'^ So where a state or municipality has collected " or
been authorized to collect taxes to pay creditors whose rights have become fixed,

such creditors have a vested right in the funds which cannot be affected b}' legis-

lative act." Again if bonds have been issued under authority given by statute,

the subsequent repeal of such statute cannot affect the vested rights which a
hona fide purchaser has acquired.'*

(b) Corporations Granted Municipal Aid. "When a statute authorizes the
levy of taxes in aid of a corporation, a subsequent statute taking away such
authority, is not unconstitutional as impairing a vested right in the corporation to

have the benefit of the tax,'' even though mandamus proceedings to compel pay-
ment have been begun.^ But where rights of property have vested under such
an act its repeal is inoperative.*^

V. state, 51 Miss. 137; Yazoo v. State, 48
Miss. 440 ; Aberdeen Female Academy v. Aber-
deen, 13 Sm. & M..(Miss.) 545.

Sum to be forfeited.— Where by statute a
certain sum was to be forfeited to a county
if a railroad company did not locate its road
in a certain manner, a subsequent act remit-
ting and releasing the penalty is constitu-
tional, as well after a forfeiture as before,

Rnd after commencement of suit to recover
the penal sum, as neither the county nor its

citizens acquired a vested right to it. Mary-
land V. Baltimore, etc., R. Co., 3 How. (U. S.)

534, 11 L. ed. 714.

10. Chalk V. Darden, 47 Tex. 438 ; U. 8. v.

Teller, 107 U. S. 64, 2 S. Ct. 39, 27 L. ed.

352; and, generally, Pensions.
11. U. S. V. Teller, 107 U. S. 64, 2 S. Ct.

39, 27 L. ed. 352.

12. State V. Farley, 12 Ohio Cir. Dec. 273.

See also Kavanagh v. Board of Police Pen-
sion Fund Com'rs, 134 Cal. 50, 66 Pac. 36,

holding that an act providing that on the
death of a police officer the city and county
treasurer shall pay a certain sum to his legal

representatives out of a fund created by such
act does not create a vested right in such
sum during the life of such officers.

13. Pennie v. Reis, 80 Cal. 266, 22 Pac.

176; Jefferson County v. Hudson, 20 Kan. 71.

14. In re Canfield, 98 Mich. 644, 57 N. W.
807 ; East Saginaw Mfg. Co. v. East Saginaw,
19 Mich. 259, 2 Am. Rep. 82 ; People v. Board
of State Auditors, 9 Mich. 327; In re Opin-
ion of Justices, 45 N. H. 590; Calder v. Hen-
derson, 54 Fed. 802, 4 C. C. A. 584.

An act providing for the payment of local

bounties pledged to volunteers under calls of

the president does not impair any vested

rights. State v. Harris, 17 Ohio St. 608.

15. State f. Cathers, 25 Nebr. 250, 41

N. W. 182. But see Parker v. Buckner, 67

Tex. 20, 2 S. W. 746, where it was held that
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an act providing that if certain claims are
not presented to the several commissioners'
courts within six months after the act goes
into effect they shall be barred is not un-
constitutional, as taking away vested rights.

16. Laforge v. Magee, 6 Cal. 650; Shields
V. Chase, 32 La. Ann. 409.

17. State V. Kispert, 21 Wis. 387.

Acts authorizing taxpayers to secure obli-

gations of municipality and use them as a
set-off.—A state law which authorises a per-

son owing taxps to a municipal corporation
to procure obligations of the municipality and
use them as a set-off against his own debt is

not unconstitutional, as divesting creditors

of the municipality of vested rights. Amy v.

Shelby County Taxing Dist., 114 U. S. i!87,

5 S. Ct. 895, 29 L. ed. 172.

18. Marsh v. Little Valley, 1 Hun (N. Y.)
554.

Sight to have warrant received for taxes.

—

The holder of a territorial warrant which un-
der the statute may be received for taxes has
no such vested rights as to prevent the repeal

of the statute. Langford v. King, 1 Mont.
33. See also Paulsen v. Rogers, 32 Gratt.
(Va.) 654.

19. Aspinwall v. Daviess County, 22 How.
(U. S.) 364, 16 L. ed. 296. See also Phalen
V. Com., 1 Rob. (Va.) 713.

20. Covington, etc., R. Co. v. Ketiton County
Ct., 12 B. Men. (Ky.) 144; Musgrove v.

Vicksburg, etc., R. Co., 50 Miss. 677.

21. Gibbes v. Greenville, etc., R. Co., 13

S. C. 228.

Rights of taxpayers under acts authorizing
a levy in aid of corporations.— Where a stat-

ute authorizes a, municipality to purchase
bonds in aid of a corporation, upon proof of

consent of a majority of taxpayers, a subse-
quent act validating such purchase without
reference to the sufficiency of proofs made is

not invalid as interfering with vested rights
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(v) OoNTMACTS For Public Works. Where a statute requires that the

notice inviting proposals for the execution of the work of a street improvement
should be posted for a certain period of time, and such notice is posted for a less

time, it is a violation of the statute affecting the substantial rights of the persons

interested, and rendering all subsequent proceedings void.^

(vi) EsoBEATED PROPERTY. Statutes fixing the times within which claim-

ants to property may assert their rights are not constitutional when vested rights

are impaired.^ "Where therefore the beneficial interest in an escheated estate has

vested such interest cannot be recalled.^

(vn) Fish AND Game Laws. Acts for the preservation of fish or game are

not unconstitutional, as depriving persons of vested rights, so far as they relate

to fish caught or game killed after they are passed.^

(viii) HiGBWATS AND Bridges.^ The regulation of highways and bridges

is entirely within legislative control.^ The legislature may therefore vacate

streets without interfering with any vested rights of the public.^ No regula-

tions, however, are constitutional which impair vested rights.^

of the taxpayers. Duanesburgh v. Jenkins, 57
N. Y. 177; People v. Mitchell, 45 Barb.
( N. Y. ) 208. And an act directing an assign-

ment to a railroad company of the assess-

ments made under a previous act for the

benefit of such company is valid, as in no
way affecting the rights of the owners of the

lands assessed^ since it was immaterial
whether the money was first paid into the

treasury and then to the company or paid
to the company directly. Litchfield v. Ver-
non, 41 N. Y. 12.3.

23. Hewes v. Reis, 40 Cal. 255.

23. Louisville Bank v. Board of Trustees

Public Schools, 83 Ky. 219, holding that an
act providing that money on deposit, the last

owner of which had not been heard from in

eight years, should vest in the commonwealth,
and that the receipt of the auditor or the

judgment of the court should be a full ac-

quittance to the person surrendering the

property is unconstitutional, as depriving the

depositor and depositary of vested rights.

24. Atty.-Gen. v. Providence, 8 R. I. 8;

Harvey v. Harvey, 25 S. C. 283; and, gen-

erally. Escheat.
Escheated property vested in state.—^Where

by the constitution escheated property vests

in the state for the benefit of the school fund,

subsequent legislation cannot divest it. State

V. Mayer, 63 Ind. 33 ; State v. Reeder, 5 Nebr.

203. But see In re Sticknoth, 7 Nev. 223.

Statutes passed during pendency of escheat

proceedings.— The legislature has the power
to regulate the disposition of property while

proceedings by an escheator are pending, as

the property has not then vested. Gresham
V. Rickenbacher, 28 Ga. 227; State v. Tilgh-

man, 14 Iowa 474.

25. Gentile v. State, '29 Ind. 409 ; Phelps

v. Racey, 5 Daly (N. Y.) 235; and, generally,

Fish and Game.
An act forbidding the taking of certain fish

at their spawning season is constitutional,

although it affects riparian proprietors of un-

navigable streams. Com. v. Look, 108 Mass.

452. See also Gentile v. State, 29 Ind. 409.

26. See, generally. Bridges; Streets and
Highways.

27. In re Northampton, 158 Mass. 299, 33
N. B. 568 (regulating grade crossings) ; Met-
ropolitan Bd. of Health v. Heister, 37 N. Y.
661 (providing that cattle shall not be driven
upon certain streets except at certain hours
of the day) ; Greensburg v. Laird, 8 Pa. Co.

Ct. 608; Underbill v. Essex, 64 Vt. 28, 23 Atl.

617 (holding a, judgment that a town shall

be assessed for part of the expenses of a
bridge gives no vested rights which cannot be
taken away by a, repeal of the law under
which the judgment was given).

28. Eudora v. Darling, 54 Kan. 654, 39
Pac. 184; People v. Ingham County, 20 Mich.
95; Bartow v. Draper, 5 Duer (N. Y.) 130.

But see In re Penny Pot Landing, 16 Pa. St.

79.

29. Helm v. Webster, 85 111. 116 (an act de-

priving an individual of his right of reverter

was held to be unconstitutional) ; Hudson
County Land Imp. Co. v. Seymour, 35 N. J. L.

47 (an act providing for the alteration of

streets) ; In re Beekman St., 20 Johns. (N. Y.)

269 (holding where persons have purchased
lots on the faith of plans of street commis-
sioners, an act authorizing new plans for

laying out streets whereby the value of said

lots was materially depreciated is unconsti-
tutional )

.

Assessment of benefits upon adjacent land-
owners.— An act which autliorizes the mayor
and city council to open any street, and pro-

vides that the owners of the lots adjacent to

and fronting on part of the street so opened
shall be assessed for their respective portions
of the benefit derived from the improvement,
is in violation of a constitution which de-

clares that no vested right shall be divested,

unless for purposes of public utility, and for

adequate compensation previously made. Mu-
nicipality No. 2 V. White, 9 La. Ann. 446.

Widening streets.— An act providing for

the widening of sti-eets without a provision

for compensation proceeding in tljc usual way
on notice is unconstitutional as impairing

rvill, D. 2. 1, (viii)]



906 [8 Cyc.J CONSTITUTIONAL LA W
(ix) Land Taken For Public Usm.^ The right of a landowner for dam-

ages for land taken for public use becomes absolute, when the property is actually

taken,'' the improvement has been finally determined on,'^ or damages have been
ascertained according to the modes pointed out by law.^ It then becomes a vested

right and cannot be afEected by subsequent legislation.'*

(x) Location of 8mat of Govfbnment. Property-owners in a city in

which the state seat of government is located have no vested rights in such loca-

tion which will prevent its change.'^

(xi) Natioablf Waters. Statutes providing for the removal of obstruc-

tions on navigable streams are unconstitutional where they interfere with the

vested rights of rijjarian owners.'*

(xii) Officers^''— (a) Right to Office. A person in the possession of a public

office has no such vested interest therein as precludes a repeal of the law creating it,''

vested rights. Hudson County Land Imp. Co.

V. Seymour, 35 N. J. L. 47.

30. See, generally. Eminent Domain.
31. Stephens v. Marshall, 3 Pinn. (Wis.)

203, 3 Chandl. (Wis.) 222.

32. Harrington v. Berkshire County, 22
Pick. (Mass.) 263, 33 Am. Dec. 741. But see

People V. Van Nort, 15 Abb. Pr. N. S. (N. Y.)

242; In re Anthony St., 29 Wend. (N. Y.)

618, 32 Am. Dec. 608, holding that until the

final confirmation of a report of commission-
ers' for laying out streets, individuals whose
property was contemplated to be taken do not
acquire any vested rights in respect of the

damages assessed.

33. People v. Westchester County, 4 Barb.
(N. Y.) 64; Hawkins v. Rochester, 1 Wend.
(N. Y.) 53, 19 Am. Dec. 462.

34. Elgin V. Eaton, 83 111. 535, 25 Am.
Rep. 412; Harrington v. Berkshire County,
22 Pick. (Mass.) 263, 33 Am. Dec. 741; Peo-
ple V. Buffalo, 140 N. Y. 300, 35 N. E. 485,

37 Am. St. Rep. 563; Ganson v. Buffalo, 2

Abb. Dec. (N. Y.) 236, 1 Keyes {N. Y.) 454;
People V. Westchester County, 4 Barb. (N. Y.

)

64; Hawkins r. Rochester, 1 Wond. (N. Y.)

53, 19 Am. Dec. 462,

An act extending the time foi taking an
appeal from an award of road damages is

not void as taking away vested rights, for

there can be no vested right to recover a judg-
ment for the amount awarded. Henderson,
etc., R. Co. v. Dickerson, 17 B. Mon. (Ky.)
173, 66 Am. Dec. 148.

Eeversion to original owner on abandon-
ment.— An act provided that when work in

the construction of a railw.ay has ceased,

and has not been ia good faith resumed for

a period of eight years, the land on which
the road is being built shall revert to the

owner of the tract from which it was taken.

It was held that the statute doe.3 not inter-

fere with vested rights, as the property right

of the holder of a right of way does not at-

tach to the land independent of its use for

public purposes, and when the public use be-

comes impossible or is abandoned the right

to hold the land ceases. Skillman r. Chicago,

etc., R. Co., 78 Iowa 404, 43 N. W. 275, 16

Am. St. Rep. 452.

35. Edwards v. Lesueur, 132 Mo. 410, 33

S. W. 1130, 31 L. R. A. 815; Walker v. Tar-
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rant County, 20 Tex. 16; Alley v. Denson, 8

Tex. 297.

Acts to compensate landowners for removal
of county site.— An act authorizing the levy
and collection of a tax to compensate the
owners of lots in a, town for damages sus-

tained by the removal of the county site there-

from is constitutional and valid. Wilkin-
son V. Cheatham, 43 Ga. 253.

Statute confirming illegal acts of commis-
sioners in choice of seat of government.

—

Where by a statute county commissioners are

appointed to fijc a county-seat, etc., on a lot

of ground not less than fifty nor more than
two hundred acres, and they are not able to

procure more than forty acres, and they cause
public buildings to be erected thereon, a sub-

sequent statute confirming the commissioners'
acts impairs no private rights of the commis-
sioners, although they are thereby deprived
of pleading, in an action by the building con-

tractor, that they acted outside their author-
ity, and hence cannot be held liable for the
cost of building. Ruggles r. Washington
County, 3 Mo. 496.

36. Middleton v. T"lat River Booming Co.,

27 Mich. 533; Glover v. Powell, 10 N. J. Eq.

211; Lewis v. Portland, 25 Oreg. 133, 35 Pac.

256, 42 Am. St. Rep. 772, 22 L. R. A. 736
(a wharf built out to navigable waters) ;

Crenshaw v. Slate River Co., 6 Rand. (Va.)

245; and, generally. Navigable Waters.
The right of preemption given to a riparian

owner by N. J. Riparian Act (1860), § 8,

was not a vested right. American Dock, etc.,

Co. V. Public Schools Trustees, 39 N. J. Eq.
409.

37. See, generally, Officebs.
38. Lovejoy v. Beeson, 121 Ala. 605, 25

So. 599; State V. Evans, 166 Mo. 347, 66
S. W. 355; Sinclair v. Young, 100 Va. 284, 4
Va. Supreme Ct. 176, 40 S. E. 907. But see

State V. Griffin, 125 N. C. 332, 34 S. E. 429

;

McCall V. Webb, 125 N. C. 243, 34 S. E. 430.

Change in qualifications for appointment.

—

A rule of a board of education prescribing ad-

ditional qualifications necessary for appoint-
ment as principal of a high school does not
violate any vested right of one who holds a
position of principal of a school, other than
a high school, under a certificate which would
entitle him to appointment as principal of a
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or a change in the emoluments thereof,'' unless regulated by constitutional

provisions/"

(b) Fees. The right to fees due officers of the court as compensation for

services rendered,*' and the right of such officers to costs and the means for their

collection ^ are vested rights.

(xni) Public Lands— (a) In General. Where titles to public lands have
once vested they cannot be taken away by subsequent legislative acts.^ Imper-
fect and inchoate titles to land which were part of the public domain are, how-
ever, subject to legislative control.^

(b) Public Parks. Tlie owners of land around a public park, the fee of

which is in the city, have no such right as will entitle them to compensation when
it is discontinued by legislative sanction.^^

(xiv) Schools— (a) In General. The inhabitants of school districts have
no vested rights in lands reserved for the maintenance of public schools ^ or in

'

the location of school-houses/''

(b) Instruction in Puhlic Schools. The opportunity of instruction in public

schools given by statute is a legal right as well as a vested right in property and
cannot be taken away or impaired by legislation.^

high school. Matter of Stebbins, 41 N. Y.
App. Div. 269, 58 N. Y. Suppl. 468.

39. State v. Evans, 166 Mo. 347, 66 S. W.
355; Matter of New York, 33 N. Y. App. Div.

365, 53 N. Y. Suppl. 875.

40. White v. State, 123 Ala. 557, 26 So.

343; Harwood v. Perrin, (Ariz. 1900) 60 Pac.
891.

41. State V. Mooney, 74 N. C. 98, 21 Am.
Rep. 487; Ex p. McDonald, 2 Whart. (Pa.)

440. But see People v. Bircham, 12 Cal. 50,

holding that an act releasing sureties on a
forfeited recognizance is a grant of public

property and does not interfere with a vested

right, in that the district attorney is en-

titled to a fee of ten per cent on the amount
collected on such obligations.

Vested right in salary.— A public officer

has a vested right to his salary, when once

earned, which the legislature cannot impair.

Young V. Rochester, 73 N. Y. App. Div. 81,

76 N. Y. Suppl. 224.

42. In re Boyd, 34 Kan. 570, 9 Pac. 240.

Right to render service.— The clerk of the

court has no vested right to render the service

imposed on him so as to secure the commis-

sion therefor, if the service has not been per-

formed before his successor comes into office.

Bradford v. Jones. 1 Md. 351.

43. Kansas.— Winfield Town Co. v. Maris,

11 Kan. 128.

Kentucky.— Marshall c. Clark, Hughes
(Ky.) 77.

A ejt) Jersey.— Southard v. Central R. Co.,

26 N. J. L. 13.

^outh Carolina.— Withers v. Jenkins, 14

S. C. 597.

Tennessee.— Vanzant v. Waddel, 2 Yerg.

(Tcnn.) 260; Williams v. West Tennessee

i?.egister, Cooke (Tenn.) 214.

Texas.— Quinlan v. Houston, etc., R. Co.,

(Tex. Civ. App. 1893) 24 S. W. C93.

United States.— Rice v. Minnesota, etc., R.

Co., 1 Black (U. S.) 358, 17 L. ed. 147.

See 10 Cent. Dig. tit. "Constitutional

Law," § 183; and, generally, Public Lands.

Bona fide purchasers of lands which were
acquired by means of a fraudulent grant from
the state have a vested equitable right, not
being participators in the fraud, which the
state cannot take away by a subsequent act
declaring the grant absolutely void. Fletcher
V. Peck, 6 Cranch (U. S.) 87, 3 L. ed. 162.

44. Kemper v. Victoria, 3 Tex. 135; State
V. Cunningham, 88 Wis. 81, 57 N. W. 1119,

59 N. W. 503; State v. Grav, 4 Wis. 380;
In re Yosemite Valley Case, 15 Wall. (U. S.)

77, 21 L. ed. 82.

Application to purchase.— In Baty ;;. Sale,

43 111. 351, 92 Am. Dee. 128, it was held that
an application to purchase land by a pre-

emptor under the federal laws created in him
a vested right which was not taken away by
the subsequent removal of the land-office from
that district and the withdrawal of such lands
from entry.

Requirements for title not fulfilled.— Un-
der an act requiring land certificates to be
located, surveyed, or patented only on vacant
and unappropriated public domain, the holder
of a certificate has no vested right to lands
withdrawn from location and survey after the
issue of his certificate, and before its loca-

tion and survey. Looney v. Bagley, (Tex.
1887) 7 S. W. 360. See also State v. School,
etc.. Land Com'rs, 6 Wis. 334.

45. Clark v. Providence, 16 R. I. 337, 15
Atl. 763, 1 L. R. A. 725. But see Franklin
County V. Lathrop, 9 Kan. 453, where it was
held that abutting landowners have a vested
right to have land designated for public uses
continued for such uses.

46. Bradley v. Case, 4 HI. 585; and, gen-
erally. Schools and School Districts.

47. In re Farnum, 51 N. H. 376.

48. Ward v. Flood, 48 Cal. 36, 17 Am.
Rep. 405; and, generally. Schools and School
Districts.

Separate schools for colored children.— In
State v. Board of Education, 2 Ohio Cir. Ct.

557, a statute provided that when in the

judgment of a board of education it would

[VIII, D. 2. 1. (XIV), (b)]
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(xv) SvppoBT OF Paupem. A pauper has no vested right to be supported in

any particular place/'

m. Redemption Laws. A statute giving a debtor a right to redeem his prop-
erty within a certain time after it has been taken on execution is a valid exercise
of the legislative power to change remedies and process, when applied to con-
tracts made after the adoption of the statute,*" but when applied retrospectively is

unconstitutional.*^ Where a person's right to redeem property sold has once vested
a subsequent statute taking away such right or impairing it is unconstitutional.*'

n. Registration Laws. Registration acts requiring the recording of deeds ^ or

mortgages** within a reasonable time after their passage are not unconstitutional
as impairing vested rights.

0. Rights Acquired by Marriage— (i) In General. Vested rights acquired
by virtue of the law existing at the time of marriage cannot be disturbed by
subsequent legislation.** So where rights acquired in the property of a wife
under the law existing at the time of the marriage have become vested in her
husband they cannot be impaired by legislative enactment.*^ A marriage does

be for the advantage of the district to do
so it might organize separate schools for col-

ored children. The section was expressly re-

pealed. It was held that the repealing act
was not one affecting vested rights or in any
way impairing the obligation of contracts.

49. Craftsbury i;. . Greensboro, 66 Vt. 585,
29 Atl. 1024, holding that an act placing the

burden of supporting a pauper on a town
other than the one in which he was residing

at the time of its passage is not unconstitu-
tional. See, generally, Poou Persons.

50. Oliver v. MeClure, 28 Ark. 555 ; Inter-

national L. Ins. Co. V. Scales, 27 Wis. 640;
and, generally. Executions.

51. Sheldon v. Fruessner, 52 Kan. 593, 35
Pac. 204; Moore v. Barstow, 52 Kan. 431, 34
Pac. 969 ; Greenwood «. Butler, 52 Kan. 424,

34 Pac. 967, 22 L. E. A. 465,: Cargill v.

Power, 1 Mich. 369; Dingey i\ Paxton, 60
Miss. 1038; Lombard v. Antioch College, 60
Wis. 459, 19 N. W. 367. But see Butler v.

Palmer, 1 Hill (N. Y.) 324, holding that an
act shortening the time for redemption from
foreclosure sales is constitutional, since it re-

lated merely to a remedy, not a right.

52. Russell v. Pacific Can Co., 116 Cal.

527, 48 Pac. 616; Terelta Land, etc., Co. v.

Shaffer, 116 Cal. 518, 48 Pac. 613, 58 Am. St.

Rep. 194; O'Brien v. Krenz, 36 Minn. 136,

30 N. W. 458; Willis v. Jelineck, 27 Minn.
18, 6 N. W. 373; Ashuelot R. Co. v. Elliot,

52 N. H. 387. Compare Tuolumne Redemp-
tion Co. V. Sedgwick, 15 Cal. 515, holding
that an act taking away the debtor's right of

redemption and making the sale absolute

would be unobjectionable.

Imposing a penalty on the right of redemp-
tion.— An act requiring the owner of land

sold for taxes, to be entitled to redeem, to

pay the taxes that have been meanwhile paid

by the purchaser and twenty-five per cent in-

terest is void as to the excess of interest over

seven per cent so far as it operates retro-

spectively. Lombard v. Antioet College, 60

Wis. 459, 19 N. W. 367.

Where infants have the right to redeem
lands belonging to them, which have been
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sold for taxes and purchased by the state, the
legislature has no power by a subsequent act

to take away and destroy such right. Moore
v. Irby, 69 Ark. 102, 61 S. W. 371; Moody v.

Hoskins, 64 Miss. 468, 1 So. 022.

53. Salmon v. Huft', 9 Tex. Civ. App. 164,

28 S. W. 1044; and, generally. Deeds.
54. Citizens' State Bank v. Julian, 153

Ind. 655, 55 N. E. 1007 ; and, generally, Chat-
tel MOETGAGES; MORTGAGES.

55. Mitchell f. Violett, 104 Ky. 77, 20 Ky.
L. Rep. 378, 47 S. W. 195, 42 L. R. A. 738;
Fisher v. Allen, 2 How. (Miss.) 611; Kelly
V. McCarthy, 3 Bradf. Surr. (X. Y.) 7.

Acts validating marriages.— An act declar-

ing valid all marriages previously celebrated

by an ordained minister does not impair
vested rights. Goshen v. Stonington, 4 Conn.
209, 10 Am. Dee. 121.

Community property.— An act providing
that a husband cannot convey community
property without the written consent of his

wife is unconstitutional as to community
property acquired before its passage, in that

it deprives the husband of a vested right.

Spreckels v. Spreckels, 116 Cal. 339, 48 Pac.

228, 58 Am. St. Rep. 170, 36 L. R. A. 497.

Making property of a wife liable for fam-
ily expenses.— An act making the property
of a wife liable for family expenses does not
deprive her of her vested rights, although it

permits the seizure of property acquired be-

fore the passage of the act, as the exemption
of the wife's property prior to the passage of

the act was a mere privilege and not a prop-

erty right. Myers v. Field, 146 111. 50, 34
N. E. 424.

56. District of Columbia.— National Met-
ropolitan Bank v. Hitz, 1 Mackey (D. C.

)

111.

Georgia.— Sperry v. Haslam, 57 Ga. 412.

Massachusetts.—Dunn v. Sargent, 101 Mass.
336.

New York.— Norris v. Boyea, 13 N. Y.
273; White v. White, 5 Barb. (N. Y.) 474,

4 How. Pr. (N. Y.) 102; Holmes v. Holmes,
4 Barb. (N. Y.) 295; Kelly v. McCarthy, 3

Bradf. Surr. (N. Y.) 7.
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not, however, create in the husband a vested right in the property which his wife

may afterward acquire so that an act securing to the wife's separate use all the

property which she should acquire is not unconstitutional as to property conveyed
to her after such act was passed.^' And an act divesting a husband of all rights

in his wife's chattels is not unconstitutional, as his right to the property is con-

ditional until he has reduced it topossession.^

(ii) DowEB AND Curtesy. The right of dower or curtesy is inchoate and
contingent until the death of the husband or wife, and before that event is under
the absolute control of the legislature,^' unless rights of third parties have inter-

vened.^ Acts therefore confirming titles, where rights of dower have not been
released, are constitutional.*' Where, however, the right of dower or curtesy has

once accrued it becomes a vested right which cannot be taken away by statute.^

North Carolina.— O'Connor v. Harris, 81
N. C; 279.

Ohio.— Quigley v. Graham, 18 Ohio St. 42.

Pennsylvania.—Burson's Appeal, 22 Fa. St.

164.

South Carolina.— Shuler v. Bull, 15 S. C.

421; Bouknight v. Epting, 11 S. C. 71.

See 10 Cent. Dig. tit. " Constitutional
Law," § 200; and, generally. Husband and
Wife.
Giving a deserted wife the tights of a feme

sole trader.— An act giving a deserted wife
the rights of a feme sole trader was held no
unconstitutional interference with the hus-
band's interest in his wife's property by mar-
riage prior to the passage of the act. Mon-
inger v. Eitner, 104 Pa. St. 298.

Laws regulating mode of conveying wife's

property.—-A law that no conveyance of the
realty of any married woman shall be valid

unless joined in by the wife does not deprive

the husband of any rights which are not
clearly subject to the control of the legisla-

ture, as the legislature may at all times pre-

scribe the mode of conveying property. Peck
V. Walton, 26 Vt. 82.

57. Blood V. Humphrey, 17 Barb. (N. Y.)
660; HoUiday v. McMillan, 79 N. C. 315;
Taft V. Cannon, (R. I. 1896) 34 Atl. 148;
Witte V. Clarke, 17 S. C. 313.

58. Marshall v. King, 24 Miss. 85 ; Clarke
V. MeCreary, 12 Sm. & M. (Miss.) 347; Dil-

ley V. Henry, 25 N. J. L. 302 ; Percy v. Cock-
rill, 53 Fed. 872, 4 C. C. A. 73.

A husband's right to reduce his wife's

choses in action is not vested and may be in-

terrupted by legislation. Hart v. Leete, 104
Mo. 315, 13 S. W. 976; Alexander v. Alex-

ander, 85 Va. 353, 7 S. E. 335, 1 L. R. A.
125. But see O'Connor v. Harris, 81 N. C.

279. See also Leete v. St. Louis State Bank,
115 Mo. 184, 21 S. W. 788.

59. Alaiama.— Ware v. Owens, 42 Ala.

212, 94 Am. Dec. ,672; Boyd v. Harrison, 36
Ala. 533.

Illinois.— Jackson v. Jackson, 144 111. 274,

33 N. E. 51, 36 Am. St. Rep. 427; McNeer
V. McNeer, 142 111. 388, 32 N. E. 681, 19

L. R. A. 256; Henson v. Moore, 104 111. 403.

But see Russell v. Rumsey, 35 111. 362.

Indiana.— Prantz v. Harrow, 13 Ind. 507.

Iowa.— Lucas v. Sawyer, 17 Iowa 517.

Kansas.— Chapman v. Chapman, 48 Kan.
636, 29 Pac. 1071.

Maine.— Barbour v. Barbour, 46 Me. 9.

Michigan.— Hill v. Chambers, 30 Mich.
422.

Minnesota.— Morrison v. Rice, 35 Minn.
436, 29 N. W. 168.

Mississippi.— Magee v. Young, 40 Miss.

164, 90 Am. Dec. 322.

Missouri.— Bartlett v. Ball, 142 Mo. 28, 43
S. W. 783. But see Williams v. Courtney, 77
Mo. 587.

New Hampshire.— Merrill v. Sherburne, 1

N. H. 199, 8 Am. Dec. 52.

New York.—^Thurber v. Townsend, 22 N. Y.
517; In re Curtis, 61 Hun (N. Y.) 372, 16
N. Y. Suppl. 180, 41 N. Y. St. 131; Law-
rence V. Miller, 3 Sandf. (N. Y.) 516. But
see Benedict v. Seymour, 1 1 How. Pr. ( N. Y.

)

176.

North Carolina.—Walker v. Long, 109 N. C.

510, 14 S. E. 299,

Pennsylvania.:— Melizett's Appeal, 9 Leg.
Int. (Pa.) 86.

Virginia.— Alexander v. Alexander, 85 Va.
353, 7 S. E. 335, 1 L. R. A. 125.

Washington.— Hamilton v. Hirsch, 2 Wash.
Terr. 223, 5 Pac. 215.

West Virginia.— Thornburg v. Thornburg,
18 W. Va. 522.

United States.— Randall v. Krieger, 23
Wall. (U. S.) 137, 23 L. ed. 124; Richards
V. Bellingham Bay Land Co., 54 Fed. 209, 4
C. C. A. 290.

See 10 Cent. Dig. tit. " Constitutional
Law," § 201; and, generally, Cuetest; Dowbe.

60. Strong v. Clem, 12 Ind. 37, 74 Am.
Dec. 200, holding that a statute enacting that
land in the hands of a purchaser, liable to
the dower of the vendor's wife, shall belong to
her in fee simple in lieu of dower, was un-
constitutional as to land so sold before its

enactment.
61. Johnson v. Fay, 16 Gray (Mass.) 144;

Moore v. New York, 4 Sandf. (N. Y.) 456;
Randall v. Kreiger, 2 Dill. (U. S.) 444, 20
Fed. Oas. No. 11,554, 5 Chic. Leg. N. 465,
7 West. dur. 625.

63. liimois.— Noble v. McFarland, 51 111.

226.

Indiana.— Frantz v. Harrow, 13 Ind. 507

;

Logan V. Walton, 12 Ind. 639; Strong v.

Clem, 12 Ind. 37, 74 Am. Dec. 200.

Iowa.— Burke v. Barron, 8 Iowa 132.

Maryland.— Grove v. Todd, 41 Md. 633, 20
Am. Rep. 76.

[VIII, D. 2, o, (n)]
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p. Rights of Action and Defenses *^— (i) In General. An existing right of

action is a vested right which cannot be destroyed or impaired by legislation.**

Statutes, however, permitting a state to be sued are mere matters of grace which
do not confer vested rights and may be withdrawn at pleasure.*'

(ii) Creation OF Cause OF Action. The legislature cannot create a cause
of action out of an existing transaction where there was none before.**

(ill) Creation of Remedy to Enforce JExistino Rigbts.^ Where a

right already exists for which there is no legal remedy the legislature may consti-

tutionally provide one as no vested rights are thereby impaired.*'

Rhode Island.— Talbot v. Talbot, 14 R. I.

57.

West Virginia.—^Wyatt v. Smith, 25 W. Va.
813.

See 10 Cent. Dig. tit. " Constitutional
Law," § 201.

When an estate has been discharged of all

claims of dower the legislature cannot grant
the widow a new interest therein against
those whose rights are vested. Morrison v.

Rice, 35 Minn. 436, 29 N. W. 168.

63. As to change in remedy see infra,

VIII, D, 3.

64. Alabama.— Fail v. Presley, 50 Ala.
342.

Connecticut.— Hubbard v. Brainard, 35
Conn. 563.

Illinois.— Scamm v. Commercial Union
Assur. Co., 6 111. App. 551.

Iowa.— Craig v. Fowler, 59 Iowa 200, 13

N. W. 116.

Maine.— Compare Dudley v. Greene, 35
Me. 14.

Maryland.— Williams v. Johnson, 30 Md.
500, 96 Am. Dec. 613.

Massachusetts.— Neponset Meadow Co. v.

Tileston, 133 Mass. 189. But see Walter v.

Bacon, 8 Mass. 468.

Michigan.— Park v. Detroit Free Press Co.,

72 Mich. 560, 40 N. W. 731, 16 Am. St. Rep.

544, 1 L. R. A. 599.

New Bampshire.— Roby v. West, 4 N. H.
285, 17 Am. Dee. 423.

yew Jersey.— Hunt v. Gulick, 9 N. J. L.

205.

]few. Yorfc.—McCann v. New York, 52 N. Y.

App. Div. 358, 65 N. Y. Suppl. 308 ; Dash v.

Van Kleeck, 7 Johns. (N. Y.) 477, 5 Am.
Dec. 291.

Tennessee.— Collins v. Bast Tennessee, etc.,

R. Co., 9 Heisk. (Tenn.) 841; Rice v. O'Keefe,

6 Heisk. (Tenn.) 638; Fisher's Negroes v.

Dabbs, 6 Yerg. (Tenn.) 119.

Texas.— State v. Williams, 10 Tex. Civ.

App. 346, 30 S. W. 477.

Wisconsin.— Cornell v. Hichens, 11 Wis.

353.

United States.— Osborn v. Nicholson, 13

Wall. (U. S.) 654, 20 L. ed. 689; Fitzgerald

V. Weidenbeck, 76 Fed. 695.

See 10 Cent. Dig. tit. " Constitutional

Lpw," § 228.

The right to contest an election is not a

vested right, which cannot be taken away by

legislative act. Gilleland v. Sctuyler, 9 Kan.

569.

The right to recover damages in an action

of forcible entry and detainer is not a vested
right of property, within the protection of

the constitution. Drehman v. Stifel, 41 Mo.
184, 97 Am. Dec. 268.

Acts releasing from liability.— An act to
release a county treasurer from liability for

school and county funds taken by burglars
from a safe furnished the treasurer by the
county in which to keep such funds does not
operate to disturb any vested right. Pear-
son V. State, 56 Ark. "148, 19 S. W. 499, 35
Am. St. Rep. 91.

65. Ex p. State, 52 Ala. 231, 23 Am. St.

Rep. 567. And see States.
Violation of criminal statute.— The courts

and prosecuting attorney have not a vested
right to a conviction of the violator of a
criminal statute, since it is the province of

the legislative department to declare what
acts are or are not criminal and what shall

be the penalty imposed. State v. Nichols, 26
Ark. 74, 7 Am. Rep. 600.

66. Coosa River Steamboat Co. v. Barclay,

.

30 Ala. 120; Sutherland v. De Leon, 1 Tex.

250, 46 Am. Dec. 100.

A statute imposing new liabilities cannot
have any operation in cases where proceed-

ings have already been instituted. In re

Kennett, 24 N. H. 139.

67. As to creation of additional remedy
see infra, VIII, D, 3, c.

68. Whipple v. Farrar, 3 Mich. 436, 64

Am. Dee. 99; Atkins v. Atkins, 18 Nebr. 474,

25 N. W. 724; Lycoming County v. Union
County, 15 Pa. St. 166, 53 Am. Dec. 575;
Pittsburg, etc.. Turnpike Road Co. v. Com.,

2 Watts (Pa.) 433; Beck v. Borough, 3 Lane.

L. Rev. 386; Sutherland v. De Leon, 1 Tex.

250, 46 Am. Dec. 100.

By act of incorporation.— Although an as-

sociation had no corporate existence at the

time a, contract for the payment of money
was executed to it, a subsequent act incor-

porating such company, thus autihorizing it

to sue by its corporate name, affects the

remedy merely and does not divest vested

rights. Stein v. Indianapolis, etc., Bldg. Loan
Fund Assoc, 18 Ind. 237, 81 Am. Dec.

353.

For death by wrongful act.—A statute giv-

ing to the personal representatives of a, per-

son killed by negligence the right of action

for damages is. not unconstitutional, since

the culpability remains, and the act enables
the personal representative to bring the ac-

[VIII. D. 2, p. (l)]
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(iv) Conditions Precedent to Maintaining Aotion.^^ Acts imposing™
or remoAdng'^ conditions precedent to the maintenance of an action may operate
retrospectively without interfering with vested rights, as they afiEect the remedy
only.

(v) Depsivation of Defenses. A vested cause of defense is as equally

protected from being cut off or destroyed by an act of the legislature as is a
vested cause of action.'^ The legislature may, however, deprive a party of techni-

cal defenses involving no substantial equities.'^

(vi) Acts Bone UNDEH Military Avthority. An act providing that no
one shall be liable in a civil action for acts done in obedience to military authority

is not an interference with vested rights and is constitutional.'^

(vii) Forfeitures, Fines, and Penalties!'^ The commencement of a suit

for a forfeiture,™ tine,'" or a penalty conferred by statute '^ does not give a vested

tion. James v. Emmet Min. Co.^ 55 Mich.
335, 21 N. W. 361.

69. As to conditions precedent generally
see Actions, 1 Cyc. 692.

70. Connecticut.— Crocker v. Hartford, 66
Conn. 387, 34 Atl. 98.

Kansas.— Claypoole v. King, 21 Kan. 602.

Louisiana.— Baldwin v. Bennett, 6 Rob.
(La.) 309.

Maine.—^ Berry v. Clary, 77 Me. 482, 1

Atl. 360.

Mississippi.— Watson «. Doherty, 56 Miss.

628.

United States.— Lamburth v. Winchester
Ave. E. Co., 76 Fed. 348.

See 10 Cent. Dig. tit. " Constitutional
Law," § 235.

Allowance of reasonable time for perform-
ance of condition.— A law imposing a new
condition on the enforcement of a preSxist-

ing common-law right of action is void as

impairing vested rights when it does not

allow a reasonable time for the performance

of the condition. Kelyea v. Tomahawk Paper,

etc., Co., 102 Wis. 301, 78 N. W. 412, 72
Am. St. Rep. 878.

Where action has been commenced.—An act

imposing conditions on foreign corporations

to entitle them to maintain actions cannot

affect an action which has already been

brought by a corporation from another state

as it has a vested right to continue such ac-

tion. Root V. Sweeney, 12 S. D. 43, 80 N. W.
149.

71. Phenix Ins. Co. v. Pollard, 63 Miss.

614; Brainard v. Hubbard, 12 Wall. (U. S.)

1, M L. ed. 272.

72. Baltimore, etc., R. Co. v. Read, (Ind.

1902) 62 N. E. 488; Maguiar v. Henry, 84

Ky. 1, 7 Ky. L. Rep. 695, 4 Am. St. Rep. 182

;

William v. Baltimore Butchers' Loan, etc.,

Assoc, 40 Md. 546; Pritchard v. Norton,

106 U. S. 124, 1 S. Ct. 102, 27 L. ed. 104.

73. Connecticut.— Stratford First School

Dist. V. Ufliord, 52 Conn. 44.

Georgia.— Baker v. Herndon, 17 6a. 568.

Massachusetts.— Goshen v. Richmond, 4

Allen (Mass.) 458.

Michigan.— Gibson v. Hibbard, 13 Mich.

214, lack of revenue stamp.
Minnesota.— Christian v. Bowman, 49

Minn. 99, 51 N. W. 663.

Missouri.— State Bank v. Snelling, 35 Mo.
190.

Wew York.— Hoppoek v. Stone, 49 Barb.
(N. Y.) 524 (lack of revenue stamp) ; Wash-
burn V. Franklin, 24 How. Pr. (N. Y.) 515
(repeal of statute prohibiting stock-jobbing
contracts )

.

Pennsylvania.— Bleakney v. Farmers, etc.,

Bank, 17 Serg. & R. (Pa.) 64, 17 Am. Dec.
635.

See 10 Cent. Dig. tit. " Constitutional
Law," § 229.

74. Franklin v. Vannoy, 66 N. C. 145;
Hess V. Johnson, 3 W. Va. 645 (holding that
an act declaring no action shall lie for acts

done under proper authority, in suppression
of rebellion, is constitutional, although it

retrospectively takes away the right of a per-

son injured to recover damages). Compare
Terrill v. Rankin, 2 Bush (Ky.) 453, 92 Am.
Dec. 500, holding such an act unconstitutional
in so far as it precludes a recovery for pri-

vate wrongs.
75. See, generally, Fines; FoefeitueeS;

±-ENAI.TIES.

76. Confiscation Cases, 7 Wall. (U. S.)

454, 19 L. ed. 196.

77. Lyon v. Morris, 15 Ga. 480 (holding

until such moneys are received or collected

it is competent for the legislature to remit
them) ; Cushman v. Hale, 68 Vt. 444, 35 Atl.

382.

78. Alabama.— State Medical College v.

Muldon, 46 Ala. 603; Pope v. Lewis, 4 Ala.

487.

Connecticut.— Welch v. Wadsworth, 30
Conn. 149, 79 Am. Dec. 239.

Georgia.— O'Kellj v. Athens Mfg. Co., 36
Ga. 51; St. Mary's Bank v. State, 12 Ga.
475.

Illinois.— Mix v. Illinois Cent. R. Co., 116
111. 502, 6 N. E. 42; Chicago, etc., R. Co. v.

Adler, 56 111. 344.

Indiana.— Thompson v. Bassett, 5 Ind.

535.

Iowa.— Tobin v. Hartshorn, 69 Iowa 648,

29 N. W. 764.

Maine.— Potter v. Sturdi-vant, 4 Me. 154.

Michigan.— Bay City, etc., R. Co. v. Aus-

tin, 21 Mich. 390.

New York.— West Troy Fire Dept. v.

Ogden, 59 How. Pr. (N. Y.) 21.

[VIII. D, 2, p, (vil)l
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right thereto which the legislature may not take away or impair.'' N'or does
such right accrue until final judgment is rendered.^ When, however, a penalty
has once accrued under a statute it is a vested right which cannot be affected by
the subsequent repeal of the statute.^'

(viii) PuNiTiTB Damages^ A plaintiff has no vested right to punitive
damages until judgment is rendered ^ or until they have been assessed after
verdict.^

(ixj Eeooymry or 8st Off of Usumt. The right to recover or set off

usury is not a vested right, and therefore it may be taken away by legislation,^

except where the payment of usury is a payment of the principal.^* A repeal of
an act taking away the defense of usury will not restore such defense as the
right to enforce the contract, according to the terms, became vested.^'

q. Rights of Heirs and Legatees— (i) In Qbnebal. During a person's
lifetime his heirs or devisees have no vested interest in his property which may
not be destroyed by a statute or constitutional provision regulating the succession
of property.^ When, however, the rights of heirs or legatees are vested, at the

Ohio.— Cleveland, etc., R. Co. v. Wells, 65
Ohio St. 313, 62 N. E. 332, 58 L. R. A. 651.

See 10 Cent. Dig. tit. " Constitutional
Law," § 233.

79. Giving chancery power to relieve from
penalties.— A statute conferring on chan-
cery courts the power to relieve against pen-
alties and forfeitures is not unconstitu-
tional as disturbing vested rights. Potter v.

Sturdivant, 4 Me. 154.

80. Anderson v. Byrnes, 122 Cal. 272, 54
Pae. 821; St. Mary's Bank v. State, 12 Ga.
475. See also State v. Youmans, 5 Ind. 280,
where it was held that if a judgment for a
penalty has not become executed before a re-

peal of the statute creating the right of ac-

tion the penalty falls with the law.

Where an appeal is taken.— The repeal of

a statute, under which judgment was recov-

ered for a penalty pending a review of such
judgment, will defeat the action. Speckert
V. Louisville, 78 Ky. 287; Lewis v. Foster, 1

N. H. 61. But see Dunham v. Anders, 128

N. C. 207, 38 S. E. 832, 83 Am. St. Rep. 668.

81. Taylor w. Rushing, 2 Stew. (Ala.) 160;
Welch V. Wadsworth, 30 Conn. 149, 79 Am.
Dec. 239 ; Dow v. Norris, 4 N. H. 16, 17 Am.
Dec. 400.

Pardon by governor.— Under a statute giv-

ing the governor the right to remit fines and
penalties, a pardon will not discharge the

moiety due the informer (Rowe v. State, 2

Bay (S. C.) 565), but will that due the board
of commissioners (State v. Williams, 1 Nott
& M. (S. C.) 26).

83. See, generally. Damages.
83. Oriental Bank v. Freeze, 18 Me. 109,

36 Am. Dec. 701.

84. Pryce v. New York Security Ins. Co.,

29 Wis. 270.

85. Connecticut.— Hinman v. Goodyear, 56

Conn. 210, 14 Atl. 804; Welch v. Wadsworth,
30 Conn. 149, 79 Am. Dec. 239; Mechanics',

etc., Mut. Sav. Bank, etc., Assoc, v. Allen, 28

Conn. 97.

Illinois.— Wooley v. Alexander, 99 111. 188;

Parmelee «. Lawrence, 44 111. 405.

New York.— Curtis v. Leavitt, 15 N. Y. 9.

-McAdoo V. Smith, 5 Baxt.
(Tenn.) 695; Brandon v. Green, 7 Humphr.
(Tenn.) 130.

United Staies.— Ewell p. Daggs, 108 XJ. S.

143, 2 S. Ct. 408, 27 L. ed. 682.

See 10 Cent. Dig. tit. " Constitutional
Law," § 234.

Under federal constitution.— An act giving
partial validity to usurious loans by pro-
viding that the party who seeks to plead the
usury act must set out in his plea the sum
actually due, with legal interest, is not in
violation of the constitution of the United
States, even if it be considered as impairing
vested rights. Grinder v. Nelson, 9 Gill (Md.)
299, 52 Am. Dec. 694.

86. Hunter v. Hatch, 45 111. 178.

87. Edworthy ;;. Iowa Sav., etc., Assoc,
114 Iowa 226, 86 N. W. 315.

88. Hughes v. Murdock, 45 La. Ann. 935,
13 So. 182; Hyde v. Planters' Bank, 8 Rob.
(La.) 416; Blackbourn v. Tucker, 72 Miss.
735, 17 So. 737; Marshall v. King, 24 Miss.
85; Morgan v. Ferry, 51 N. H. 559; Jackson
1). Lyon, 9 Cow. (N. Y.) 664: In re Law-
rence, 1 Redf. Surr. (N. Y.) 310. And see,

generally, Descent and Distribution.
Advancements.— A statute providing that

any real estate given by an intestate in his
lifetime as an advancement to any child shall

be considered a part of his estate for the pur-
poses of distribution, and taken by the re-

cipient of the advancement toward his share
of the intestate's estate, applies to advance-
ments made prior to its enactment, and im-
pairs no vested rights. Simpson v. Simpson,
114 111. 603, 4 N. E. 137, 7 N. E. 287 irevers-

ing 16 111. App. 170].

Acts providing for performance of contracts

made by deceased before his death.— An act

providing that an administrator shall convey
land in accordance with an agreement made
by deceased before his death is not objec-

tionable as disturbing vested rights. Moore
V. Maxwell, 18 Ark. 469.

Postponing possession and enjoyment.— An
act providing that on the death of a life-

tenant the lease shall continue to the end of

[VIII, D. 2. p, (VII)]
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death of the testator, they cannot be affected by a subsequent act of the

legislature.*'

(ii) ALTEnma Mmthod of Executing Wills. The legislature has the

power to prescribe rules for the execution of wills, whether made before or after

the passage of the statute, if rights have not become vested by the testator's

death.»

(hi) Csanqing Rulm of Inheritance. Laws changing the rule of descent,

operative in the future only, are not unconstitutional.'^ Accordingly adoption

and legitimation laws being but a change in the law of descent, operative in the

future only, are valid.'^

(iv) CuEiNO Incapacity to Take by Devise. The right of heirs to prop-

erty vested in them because of the incapacity of the devisees to take cannot be

afEected by a subsequent statute authorizing the devisees to take.'^

(v) Yalidatinq Wills Defectively Executed. An act of the legislature

the current lease year before terminating is

not unconstitutional as impairing vested
rights, although it postpones the possession
and enjoyment of the remainderman after his

estate has vested. King v. Fescue, 91 N. C.

116.

Right of devisee in interest of his co-

devisees.— A devisee has no vested right in

the interest of his co-devisees, with whom he
holds in common, which prevents the legis-

lature changing the rules of descent. Gil-

man V. Morrill, 8 Vt. 74.

Taxing right of succession.— N. Y. Laws
(1899), c. 76, amending Laws (1896), c. 908,

§ 230, relating to taxable transfers of prop-
erty, and providing for a tax on remainders
and reversions which had vested before June
30, 1885, upon their coming into actual pos-

session or enjoyment, is an attempt to tax
the right of succession, and not a direct tax
upon property, and is unconstitutional, as di-

minishing the value of vested estates. In re

Fell, 171 N. Y. 48, 63 N. E. 789, 89 Am. St.

Rep. 791, 57 L. R. A. 540.

89. Kelso V. Stigar, 75 Md. 376, 24 Atl. 18

;

Second Universalist Soc. v. Dugan, 65 Md.
460, 5 Atl. 415; Rock Hill College v. Jones,

47 Md. 1; People v. Ryder, 65 Hun (N. Y.)

175, 19 N. Y. Suppl. 977, 47 N. Y. St. 92,

22 N. Y. Civ. Proc. 388; Wolford v. Mor-
genthal, 91 Pa. St. 30; Hinnershits v. Bern-

hard, 13 Pa. St. 518; Norman v. Heist, 5

Watts & S. (Pa.) 171, 40 Am. Dec. 493.

Statutes which make a change in the

method of procedure but which do not affect

a right are not unconstitutional. People v.

Ryder, 58 Hun (N. Y. ) 407, 12 N. Y. Suppl.

48, 34 N. Y. St. 322 (holding that an act

authorizing the court after twenty-five years

from the time of payment into court of pro-

ceeds of the sale of real property for un-

known heirs, upon proof of due inquiry for

such unknown heirs, and that no claim there-

for has been made, to decree that the un-

claimed portion of such proceeds was vested

in the known heirs of the common ancestor,

and providing further that after the lapse of

twenty-five years such unknown heirs shall

be presumed to be dead is not unconstitu-

tional as destroying vested interests, since it

simply establishes a lule of evidence) ; Ether-

[58]

idge V. Vernoy, 71 N. C. 184; Bull v. Nichols,

15 Vt. 329.

Where land vests subject to power of sale.— Although land vests in an heir on the

death of the ancestor, yet where the latter

left a will giving his executors a, power of

sale for a certain purpose, an act of the legis-

lature enabling the executors to accomplish
the object of the power is constitutional.

Hope V. Johnson, 2 Yerg. (Tenn. ) 123.

90. Hoffman v. Hoffman, 26 Ala. 535;
American Baptist Missionary Union v. Peek,

10 Mich. 341 ; Brower r. Bowers, 1 Abb. Dec.

(N. Y.) 214 (holding that until a will has
been made and the testator has died no one
acquires any interest in his estate; and there-

fore no vested rights are impaired by giving

retroactive operation to a statute remedial
in its nature) ; McCarty v. Hoflman, 23 Pa.

St. 507. And see, generally, Wills.
Construction.—Such statutes should be con-

strued prospectively unless the legislature has
already expressed an intention to the con-

trary. Taylor v. Mitchell, 57 Pa. St. 209.

91. Marshall v. King, 24 Miss. 85 ; Wood-
ard V. Blue, 103 N. C. 109, 9 S. E. 492. And
see, generally. Descent and Distbibution.

93. Woodard t. Blue, 103 N. C. 109, 9 S. E.

492. The fact that statutes under which one
claims to have been adopted were enacted
after the execution of the will by the adopt-
ing parent in favor of third persons is imma-
terial, as the will gave no vested rights at
the time of its execution. In re Jessup, 81

Cal. 408, 21 Pac. 976, 22 Pac. 742, 1028, 6

L. R. A. 594; Sewall v. Roberts, 115 Mass.
262. See also Adoption of Children, 1 Cyc.

918; Bastabds, 5 Cyc. 632.

93. Louisiana.— New Orleans First. Cong.
Church V. Henderson, 4 Rob. ( La. ) 209.

Maryland.— State v. Warren, 28 Md. 338

;

Wilderman v. Baltimore, 8 Md. 551.

Missouri.— Catholic Church v. Tobbein, 82
Mc. 418.

'Sew Jersey.—Colgan v. McKeon, 24 N. J. L.

566; Hartson V. Elden, 50 N. J. Eq. 522, 26
Atl. 561.

New York.— Luhrs v. Eimer, 80 N. Y. 171;
White V. Howard, 46 N. Y. 144; Owens v.

Methodist Episcopal Church Missionary Soc,
14 N. Y. 380, 67 Am. Dec. 160; Lougheed v.
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validating a will defectively executed is not unconstitutional when applied to a

will made before its passage, where testator died thereafter.'*

r. Rights of Purehasep at Judicial Sale. A purchaser at a judicial sale has
no such vested right as will render an act unconstitutional which provides for the
curing of irregularities in the sale.''

s. Rights of Trustees. Eights acquired by a trustee,'^ whether under letters

of administration'' or as executor under a will,'^ are vested and cannot be
impaired by subsequent legislation. The rights of a mere naked trustee under a
dry trust, however, are not vested and may be taken away by the legislature."

t. Tax Laws ^—
- (i) In Gsneral. There is no vested right in any particular

mode of taxation.^ The legislature has power to pass retroactive tax laws^

Dykeman's Baptist Church, etc., 58 Hun
(M. Y.) 364, 12 N. Y. Suppl. 207, 35 N. Y.
St. 270; Bonard's Will, 16 Abb. Pr. N. S.

(N. Y.) 128; Jones v. Methodist Episcopal
Sunday School, 4 Dem. Surr. (N. Y.) 271.

Pennsylvania.— Schafer v. Eneu, 54 Pa. St.

304; Hillyard v. Miller, 10 Pa. St. 326.

United States.— Philadelphia Baptist As-
soc. V. Hart, 4 Wheat. (U. S.) 1, 4 L. ed.

499.

See 10 Cent. Dig. tit. " Constitutional
Law," § 187.

94. Long v. Zook, 13 Pa. St. 400. And see,

generally. Wills.
Death of testator before passage of act.

—

An act purporting to validate the defective

execution of a \v:ll made before its passage
impairs the vested rights of those who would
take in absence of such act. Snyder v. Bull,
17 Pa. St. 54; Qreenough v. Greenough, 11

Pa. St. 489, 51 Am. Dec. 567.
Where by operation of law there is no will

to validate.— When a husband and wife each
prepare a will, giving their property to each
other, and by mistake each signs the other's

will, an act after the husband's death to re-

form his will, if the mistake was duly proven,
is invalid, there being in law no will to re-

form, and the estate having vested at once
in the hnsband's heirs at law. Alter's Ap-
peal, 67 Pa. St. 341, 5 Am. Rep. 433.

95. Marshall v. Marshall, 4 Bush (Ky.)
248; Thornton v. McGrath, 1 Duv. (Ky.)
349. And see, generally. Judicial Sales.

Confirmation of sale.— An act providing
that the chancery court shall have power, in

its discretion, to refuse coniirmation of any
sale made in pursuance of its decree is con-
stitiitional, even in its application to a mort-
gagee, Linder a mortgage prior to the act,

who purchased at a foreclosure sale, as it

merely atfected his remedy. Chaffe v. Aaron,
62 Miss. 29.

96. Boston Franklinite Co. v. Condit, 19

N. J. Eq. 394, holding that an act changing
the former rule that trustees take as ten-

ants in common is unconstitutional. Sec,

generally. Trusts.
Trustees of educational institution.—An act

amending the charter and adding new mem-
bers to the board of trustees is unconstitu-

tional. Norris v. Abington Academy, 7 Gill

& J. (Md.) 7; Dartmouth College v. Wood-
ward, 4 Wheat. (U. S.) 518, 4 L. ed. 629
[reversing 1 N. H. 111]. But see Pumphrey
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V. Brown, 77 Va. 569, holding that an act
providing that an incorporated town may con-

stitute a separate school district, if the coun-
cil thereof shall so elect, and giving such
council power to appoint the school trustees,

is not unconstitutional, as infringing the
vested rights of the school trustees of the dis-

trict, a portion of which had been erected
into a separate school district under the act.

97. Berry v. Bellows, 30 Ark. 198.

The authority conferred upon an adminis-
trator to possess the real estate of his in-

testate and the rents and profits thereof, not
being an estate or right of property, but a
mere statute power, was properly repealable
by an amendatory act, and this applies even
after he has taken possession. Campau v.

Campau, 25 Mioh. 127.

98. Brown v. Hummel, 6 Pa. St. 86, 47
Am. Dec. 431.

99. Norris v. Thomson, 19 N. J. Eq. 307
(taking away a power to dispose of prop-
erty) ; Garden St. Reformed Protestant Dutch
Church V. Mott, 7 Paige (N. Y,) 77, 32 Am.
Dec. 613 (transferring legal title to cestui) ;

Columbus V. Columbus, 82 Wis. 374, 52 N. W.
425, 16 L. R. A. 695 (transferring legal title

to another trustee )

.

Trustee subject to power of removal.—
Where an assignee, under a voluntary assign-

ment for creditors, is appointed subject to
the power of the court to remove him upon
application of a majority of the creditors, he
cannot claim a vested right to such office

which would prevent his removal. Burtt v.

Barnes, 87 Wis. 519, 58 N. W. 790. See also
Weaver v. Weaver, 23 Ala. 789, holding that
in the case of an insolvent estate the removal
of an executor for an administrator chosen
by the creditors is not unconstitutional as
impairing the vested rights of such executor.
But see Phinney v. King County Super. Ct.,

(Wash. 1899) 57 Pac. 337, which held an act
providing for the settlement of insolvent es-

tates by the court to be unconstitutional.
1. See, generally, Taxatiok".
2. Detroit V. Detroit City R. Co., 76 Mich.

421, 43 N. W. 447; Detroit St. R. Co. v.

Guthard, 51 Mich. i8e',. 16 N. W. 328.
3. Mills V. Charleton, 29 Wis. 400, 9 Am.

Rep. 578.

Tax laws are to be construed prospectively
unless a clear intention to the contrary Is
shown. Chalker ». Ives, 55 Fa. St. 81.

Property removed from state before pas-
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changing the rules of evidence* and providing for the reimbursenaent of taxes

which have been paid and subsequently declared void,° or for the purchase-price

paid at void tax-sales ;
^ but a statute changing the basis of valuation for the

assessment of a tax cannot act retrospectively.''

(ii) ALTMnma Method of Collsctino Taxes. A tax laid by authority

of law or an assessment for benefits conferred by a local improvement creates a

duty and obligation which may be enforced by any means which the legislature

may from time to time adopt.* An act therefore providing a new or additional

remedy for collecting taxes is not objectionable on the ground that it divests

vested rights.'

sage.—A tax law applied to the proceeds of
mines extracted and removed from the state
during the first quarter of the year before
the passage of Ihe law. The whole object of

this law was to fix the mode of assessment
for a particular year and future years, and
it could not assess part of the property liable

to taxation in that year without assessing
all. It impaired no vested right, created no
new liability upon the taxpayer, and did not
come within tlie definition of a retroactive

law. State v. Manhattan Silver Min. Co., 4
Nev. 318.

Tax-sales.— An act providing that all mat-
ters relative to the sale and conveyance of

land for taxes under any prior laws under
which they originated, as if such laws re-

mained in force, is not an attempt to take
away vested rights of property, for its pur-
pose is merely to complete an inchoate tax-

title under proceedings instituted according
to the former law. Watkins v. Inge, 24 Kan.
612. See also Kipp v. Johnson, .31 Minn. 360,
1" N. W. 957, holding that an act providing
that actions to test the validity of proceed-

ings for a sale of land for taxes or claims
made thereunder shall be commenced within
three years after the sale or forfeiture of

the land was a remedial statute only, and not
one which created a vested right. Therefore
on its repeal the right remained to resort to

any remedies which previous to its enactment
existed, notwithstanding that it jjrovided that
all rights heretofore acquired should not be
affected by the repeal.

4. People V. Seymour, 16 Cal. 332, 76 Am.
Dec. 521 {making certified copies of delin-

quent tax-list prima facie evidence of fail-

ure to pay taxes) ; Larson v. Dickey, 39 Nebr.

463, 58 N. W. 167, 42 Am. St. Rep. 595 (mak-
ing a tax deed prima facie evidence of the

regularity of the proceedings) ; Hickox v.

Tallman, 38 Barb. (N. Y.) 608 (depriving

grantee under tax deed of presumptions as to

its validity) ; Delaplaine v. Cook, 7 Wis. 44
(making a tax deed prima facie evidence of

the regularity of the proceedings ) . But see

Stoudenmire v. Brown, 48 Ala. 699; Doe v.

Minge, 56 Ala. 121, holding that an act which
makes a tax deed conclusive evidence of cer-

tain facts is unconstitutional.

5. Coles V. Washington County, 35 Minn.
124. 27 N. W. 497.

6. Easton v. Hayes, 35 Minn. 418, 29 N. W.
69.

The right to reimbursement of the pur-

chase-price of land bought at a void tax-sale

is a vested right and when once acquired can-

not be taken away by the repeal of the stat-

ute granting it. State ». Foley, 30 Minn.
350, 15 N. W. 375. But see Corbin v. Wash-
ington County Com'rs, 1 McCrary (U. S.

)

521, 3 Fed. 356, holding that where an aot

provided for the return of money paid at a

void tax-sale, a subsequent act providing for

the return of the money in such -a, case upon
delivery of a quitclaim deed from the party
claiming reimbursement is a reasonable regu-
lation and does not impair vested rights.

7. Howard v. Savannah, T. U. P. Charlt.
(Ga.) 173.

8. In re Elizabeth, 49 N. J. L. 488, 10 Atl.

363.

Providing for trial by jury to confirm an
assessment.— An act granting a trial by jury,
in proceedings for the confirmation of an as-

sessment, is not unconstitutional, although
applied to proceedings pending at the time
the act went into effect, since the city had
no vested right in the former mode of pro-
cedure. Illinois Cent. R. Co. v. Wenona, 163
111. 288, 45 N. E. 265.

9. California.— People v. Seymour, 16 Cal.
332, 76 Am. Dec. 521.

Illinois.— Wabash East R. Co. v. East Lake
Fork Special Drainage Dist., 134 111. 384, 25
N. E. 781, 10 L. R. A. 285.

Iowa.— Haskel v. Burlington, 30 Iowa 232.
Kansas.— Pritehard v. Madrcn, 24 Kan.

486.

Missouri.—Wellshear v. Kolley, 69 Mo. 343.
Nebraska.— Schoenheit v. Nelson, 16 Nebr.

235, 20 N. W. 205.

Neic Jersey.— In re Elizabeth. 49 N. J. L.
488, 10 Atl. 363.

Ohio.— Kleinschmidt v. Cappeller, 8 Ohio
Dec. (Reprint) 212, 6 Cine. L. Bui. 325.

United States.— League v. Texas, 184 U. S.

156, 22 S. Ct. 475, 46 L. ed. 478.
See 10 Cent. Dig. tit. "Constitutional

Law," § 213; and, generally. Taxation.
Penalty for non-payment of taxes.— The

legislature may impose a penalty for the non-
payment of future accruing taxes, but cannot
attach it to taxes which accrued before the
statute imposing the penaltv. Ryan f. State,
5 Nebr. 276.

Rate of interest.—One who owes delinquent
taxes has no vested right to have the rate
of interest thereon remain unchanged. Web-
ster V. Auditor-Gen., 121 Mich. 668, 80 N. W.
705.
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(in) Validatwg Illegal Assessments and Tax Levies. Acts validate

iag illegal assessmeuts and tax levies are constitution?.! where the legislature had
power to authorize the tax/" aiid no rights have becun^o vested."

3. Remedies— a. In General. On the question of how far vested rights may
be obtained in particular remedies there exists much conflict of authority. Many
decisions declare broadly that no vested right to a particular remedy exists,'^ and
that the fact that the change may in fact operate prejudicially on parties in pend-
ing actions cannot affect the validity of the change, if in form it be only reme-
dial.'^ The proviso is made in other decisions that the remedy must not by the
change be entirely destroyed," and must not be a part of the right itself.*' A
different view holds that while a remedy may be varied or modihed this cannot
be done in such a way as to impair vested rights previously gained ;

'* and that
legislation which does so impair them is unconstitutional even though not wholly
destroying those rights by the entire prevention of their enforcement and
although in form purporting to be merely remedial." It is also said that the test

Reassessment.—-Where an assessment has
been declared voidj an act providing for a re-

assessment of the tax is not unconstitutional,
as disturbing vested rights. Frederick v.

Seattle, 13 Wash. 428, 43 Pac. 364; Mills r.

Charleton, 29 Wis. 400, 9 Am. Rep. 578.

Transfer of assessment.— Where a valid
tax has been levied in aid of a railroad com-
pany, the legislature may direct the trans-

fer of the assessment collectively to the same
company for the same purpose before its pay-
ment. People V. Lawrence, 36 Barb. (N. Y.

)

177.

10. California.— People v. Seymour, 16

Cal. 332, 76 Am. Dec. 521.

Illinois.— Covvgill v. Long, 15 111. 202.

Iowa.— Richman v. Muscatine County, 77
Iowa 513, 42 N. W. 442, 14 Am. St. Rep.
308, 4 L. R. A. 445; Iowa R. Land Co. v.

Soper, 39 Iowa 112.

Kentucky.— Marion County v. Louisville,

etc., R. Co., 91 Ky. 388, 12 Ky. L. Rep. 961,

15 S. W. 1061.

OreqoH.— Nottage v. Portland, 35 Oreg.

539, 58 Pac. 883, 76 Am. St. Rep. 513.

Pennsylvania.—Grim v. Weissenberg School
Dist., 57 Pa. St. 433, 98 Am. Dee. 237.

South Carolina.— State v. County Treas-

urer, 4 S. C. 520.

Vermont.— Bellows v. Weeks, 41 Vt. 590.

See 10 Cent. Dig. tit. " Constitutional

Law," § 213; and, generally, Taxation.
Where it is not within the legislative power

to authorize a tax in the first place a curative

statute can have no effect. Norman v. Boaz,

85 Ky. 557, 9 Ky. L. Rep. 127, 4 S. W. 316.

11. People v. Moore, 1 Ida. 662 (where ex-

isting judgments were affected) ; Daniels v.

Watertown Tp., 01 Mich. 514, 28 N. W. 673

(where prior to the validating act the prop-

erty was sold to satisfy the illegal assess-

ment and suit was brought for money real-

ized at the sale).

12. Connectiout.— Mechanics', etc., Bank's

Appeal, 31 Conn. 63.

Maine.— Lord v. Chadbourne, 42 Me. 429,

66 Am. Dec. 290.

Massachusetts.— Com. v. Hampden County

Highway Com'rs, 6 Pick. (Mass.) 501.
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New York.— Hov/ard v. Moot, 64 N. Y.
262.

North Carolina.— Oats v. Darden, 5 N. C.
500.

See 10 Cent. Dig. tit. " Constitutional
Law," § 238.

Repeal of statute creating remedy.—^Where
a special tribunal is created by statute and
the statute is repealed without £;.ny saving of
proceedings commenced and pending before
the tribunal, its whole power ceases and it

cannot finish what may have been so com-
menced. Com. V. Hampden County High-
way Com'rs, 6 Pick. (Mass.) 501. See also
Bennet v. Hargus, 1 Nebr. 419, holding that
a, suit to enforce a remedy founded solely on
a statute is terminated by a repeal of the
statute before the rendition of judgment.

13. Mechanics', etc.. Bank's Appeal, 31
Conn. 63.

14. Lockett V. Usry, 28 Ga. 345; Morton
T. Sharkey, McCahon (Kan.) 535; Williar
V. Baltimore Butchers' Loan, etc., Assoc., 45
Md. 546 ; Commercial Bank v. Chambers, 8
Sm. & M. (Miss.) 9.

15. Musgrove v. Vicksburg, etc., R. Co., 50
Miss. 677.

16. Thweatt v. Hopkinsville Bank, 81 Ky.
1; Hedger v. Rennaker, 3 Mete. (Ky.) 255;
Grinder v. Nelson, 9 Gill (Md.) 299, 52 Am.
Dec. 694; Rich v. Flanders, 39 N. H. 304;
Rhines r. Clark, 51 Pa. St. 96.

17. Rich V. Flanders, 39 N. H. 304.

Where a judgment has once been obtained
under a former remedy, the legislature has
no power to deprive this judgment of its

validity or efficacy by a subsequent repeal of

or change in the remedy under which it was
obtained. StrafTord v. Sharon, 61 Vt. 126,

17 Atl. 793, 18 AtL 308, 4 L. R. A. 499;
Memphis v. U. S.. 97 U. S. 293, 24 L. ed.

920. So an act which authorizes the open-
ing of judgments which are procured by
fraud or perjury at any time within three
years after discovery, in so far as it is ap-
plicable to judgments absolute at the time of
its passage, impairs a vested right and is un-
constitutional and void. Wieland v. Shillock,
24 Minn. 345.



CONSTITUTIONAL LA W [8 Cye.J 917

is whether the substituted remedy is in fact substantial and adequate.'' But there

is no doubt that remedial alterations in no wise impairing rights previously

acquired or enhancing or enlarging them as by improvements in the mode of pro-

cedure are completely within the power of the law-making body, whether such
changes operate retrospectively or not.''

b. Changing Form of Action or Proceeding or Substituting One Remedy For
Another. Changing the form of the action or proceeding or substituting one
remedy for another may be accomplished by subsequent legislative action, irre-

spective of the question whether suits then pending are thereby affected ;^ provided
that the new remedy is not less efficacious than me former/' and that the change
affects no vested rights acquired under existing laws.^^ Thus the remedy may be
limited to a particular one,^ and the new remedy may be created by the act

destroying the former one by substitution therefor.'^ Actions may also be con-

18. Rhines v. Clark, 51 Pa. St. 96.

The aid of the remedy in question must
have once been fairly sought by legal or

judicial proceedings. Hedger v. Rennaker,
3 Mete. (Ky.) 255; Bigelow v. Pritohard, 21
Pick. (Mass.) 169.

19. Alabama.— Coosa River Steamboat Co.

v. Barclay, 30 Ala. 120.

California.— Cohen v. Wright, 22 Cal. 293.

Illinois.— Chicago, etc., R. Co. v. Guthrie,

192 III. 579, 61 N. E. 658.

Indiana.— Cincinnati, etc., R. Co. v. Clif-

ford, 113 Ind. 460, 15 N. E. 524.

Kentucky.— Redman v. Sanders, 2 Dana
(Ky.) 68; Howard v. Gibson, 22 Ky. L. Rep.

1294, 60 S. W. 491.

Louisiana.— State v. New Orleans City,

etc., R. Co., 42 La. Ann. 550, 7 So. 606.

Maine.— Coffin v. Rich, 45 Me. 507, 71 Am.
Dec. 559; Morse v. Rice, 21 Me. 53.

Massachusetts.— Wilbur v. Gilmore, 21

Pick. (Mass.) 250.

Michigan.— Railroad Com'rs v. Grand
Rapids, etc., R. Co., (Mich. 1902) 89 N. W.
967 ; Case v. Dean, 16 Mich. 12.

Minnesota.— Farnsworth Loan, etc., Co. v.

Commonwealth Title Ins., etc., Co., 84 Minn.
62, 86 N. W. 877; Spooner v. Spooner, 26

Minn. 137, 1 N. W. 838.

New York.—Gildersleeve v. People, 10 Barb.

(N. Y.) 35.

North, Ca/roUna.— Buie v. Carver, 75 N. C.

569.

Oregon.— Nottage v. Portland, 35 Oreg.

539, 58 Pao. 883, 76 Am. St. Rep. 513.

Pennsylvania.— Kenyon v. Stewart, 44 Pa.

St. 179; Schenley v. Com., 36 Pa. St. 29, 78

Am. Dec. 359 ; Taggart v. McGinn, 14 Pa. St.

155; Reading v. Savage, 5 Lane. L. Rev. 135.

Texas.— De Cordova v. Galveston, 4 Tex.

470.

West Virginia.— Hutchinson v. Landcraft,

4 W. Va. 312.

United States.— U. S. v. Union Pac. R. Co.,

98 U. S. 569, 25 L. ed. 143.

See 10 Cent. Dig. tit. " Constitutional

Law," § 238; and Actions, II, C [1 Cyc.

705].
Exemption from particular remedy.— A

statute giving a railroad company an exemp-
tion from suit in ejectment creates no vested

rights which will prevent its repeal. Watson
V. Chicago, etc., R. Co., 46 Minn. 321, 48
N. W. 1129.

A law may stay proceedings by or against
a corporation during the pendency of a suit

by the state to enforce a forfeiture of its

charter, without being unconstitutional or im-
pairing the vested rights of creditors to en-
force their claims. State v. Judge Third
Judicial Dist., 2 Rob. (La.) 307.

20. Maine.— Read v. Frankfort Bank, 23
Me. 318; Oriental Bank v. Freeze, 18 Me. 109,
36 Am. Dec. 701.

Mississippi.— Woods v. Buie, 5 How.
(Miss.) 285.

New Jersey.— Wanser v. Atkinson, 43
N. J. L. 571 ; Potts v. New Jersey Arms, etc.,

Co., 17 N. J. Eq. 395.

New York.— In re New York Protestant
Episcopal Public School, 31 N. Y. 574; Eno
V. New York, 7 Hun (N. Y.) 320; People v.

Tibbets, 4 Cow. (N. Y.) 384.
Ohio.—Lawrence E. Co. v. Mahoning County

Com'rs, 35 Ohio St. 1.

Pennsylvania.— Evans v. Montgomery, 4
Watts & S. (Pa.) 218.

Tennessee.— Collins v. East Tennessee, etc.,

R. Co., 9 Heisk. (Tenn.) 841; Hope v. John-
son, 2 Yerg. (Tenn.) 123.

Texas.— Treasurer v. Wygall, 46 Tex. 447.
See 10 Cent. Dig. tit. " Constitutional

Law," § 240.

21. Williams v. Weaver, 94 N. C. 134.

22. In re New York Protestant Episcopal
Public School, 31 N. Y. 574.

23. Thayer v. Seavey, 11 Me. 284 (sustain-
ing a statute limiting actions for damages
for the escape of a debtor committed in exe-
cution to a special action on the case) ; Eno
V. New York, 7 Hun (N. Y.) 320.

24. Moore v. Ripley, 106 Ga. 556, 32 S. E.
647 (providing that the individual liability
of stock-holders for debts of an insolvent bank
shall be enforceable by the receiver) ; Lake
Superior Ship Canal, etc., Co. v. Auditor-
Gen., 79 Mich. 351, 44 N. W. 616 (sustain-
ing an act prohibiting the issuance of an in-

junction to restrain the assessment or col-

lection of taxes and providing a remedy by
suit to recover taxes paid under protest) ;

Com. V. Beatty, 1 Watts (Pa.) 382 (sustain-
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eolidated,^ as in tlie case of assessments for damages,'^ or a proceeding at law
changed to one in equity, or conversely,^^ and in all such cases the change will be
sustained as constitutional.

e. Creation of Additional or Cumulative Remedies. Acts providing a new
remedy,^ or changing the effect of a remedy already existing,'^ do not impair
vested rights, although made to operate retrospectively.

d. Remedies of Creditors— (i) Altesation' of Stock-Holders^ Liability.
A creditor of a corporation has no vested interest in a debt due to the corpora-
tion which the state cannot destroy by an act altering the liability of stock-holders
for unpaid subscriptions.^

(ii) Depeiyation op Right of Curtesy. The legislature has no power to

divest an estate by curtesy in which the creditor of the tenant by curtesy has
once acquired a lien by attachment.^'

(ill') Exemption Laws. Laws which by increasing the amount of exempt
property withdraw land from the lien of a judgment previously rendered are
invalid, as destroying a vested right to property acquired by the creditor.'^

(iv) Exemption of Husband From Liability For Wife's Debts. An
act exempting a husband from liability for debts contracted by the wife before
marriage, when applied to a debt contracted before the passage of the act, does
not take from the creditor such a vested right in the contingent liability of the
future husband as to render the act void on this ground.^^

ing an act substituting a new proceeding
to ascertain damages done to lands by the
construction of a canal).

25. See, generally, Consolidation and Sev-
erance OF Actions.

26. Baldwin v. Newark, 38 N. J. L. 158.

27. Change of legal proceeding into one in

equity.— George v. Everhart, 57 Wis. 397, 15

N. W. 387, holding that the statutory ac-

tion to enforce a mechanic's lien may be

changed into an equitable one pendente lite,

although plaintiff will thereby be entitled to
more costs.

Change of equitable proceeding into one

at law.—• Shiekel v. Berryville Land, etc., Co.,

99 Va. 88, 37 S. E. 813, sustaining an act

giving courts of common law exclusive juris-

diction for the recovery of unpaid stock sub-

scription in lieu of the previous remedy in

equity.

28. Linzee v. Mixer, 101 Mass. 512 (sus-

taining a law giving grantees from commis-
sioners of public lands the right by proceed-

ings in equity to compel the commissioners

to remove and alter buildings according to

the stipulation contained in the deeds in cases

where the commonwealth has such right) ;

Heinemann v. Schloss, 83 Mich. 153, 47 N. W.
107 (sustaining a, law allowing plaintiff in

garnishment proceedings to recover the value

of property fraudulently received by gar-

nishees and converted into money, as applied

to such conversion before the passage of the

act) ; In re Beams, 17 How. Pr. (N. Y.) 459;

U. S. V. Samperyac, Hempst. (U. S.) 118,

27 Fed. Cas. No. 16,216o. See also supra,

Vlir, D, 2, p, (m).
Giving a remedy at law which before could

be available in equity only.— Paschall r.

Whitsett, 11 Ala. 472; Bartlett V. Lang, 2

Ala. 401.

29. Vanzant v. Waddel, 2 Yerg. (Tenn.)
260, sustaining a statute making the debtors
of h, bank liable to the process of foreign at-
tachment as garnishees.

30. Woodhouse v. Commonwealth Ins. Co.,
54 Pa. St. 307. See also Cobporations.

31. Plumb V. Sawyer, 21 Conn. 351. See
also Curtesy; and supra, VIII, D, 2, o,

(II).

32. Gunn v. Barry, 15 Wall. (U. S.) 610,
21 L. ed. 212. See also Exemptions; and
supra, VIII, D, 2, d.

A homestead exemption law is not uncon-
stitutional in that it destroys a vested right.
Hardeman v. Downer, 39 Ga. 425. But see
Sluder i'. Rogers, 64 N. C. 289; McKeithan
V. Terry, 64 N. C. 25; Hill v. Kessler, 63
N. C. 437, which cases hold that a vested lien
by levy cannot be impaired by the constitu-
tional provision for a liomestead. See also
Tillotson V. Millard, 7 Minn. 513, 82 Am.
Dee. 112, holding that the right of a judg-
ment creditor to sell premises exempt as a
homestead on the contingency of their ceas-
ing to be a homestead is a valuable and
vested right of which the legislature cannot
subsequently deprive him. See, generally.
Homesteads.

33. Foote V. Morris, 12 N. Y. Leg. Obs. 61.
But see Berley v. Rampaeher, 5 Duer (N. Y.)
183, holding that marriage in such a ease
before the passage of the exempting act gives
the creditors of the wife a vested right which
cannot be subsequently impaired. See, gen-
erally. Husband and Wife; and supra, VIII,
D, 2", 0, (I).

An act in destroying the liability of the
wife's property for debts incurred before its

passage is not unconrtitutional. Headley v.

Ettling, 1 Phila. (Pa.) 39, 7 Leg. Int. (Pa.l
39.
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(v) Insolvency Laws. A creditor of an assigning debtor acquires no vested

right in the estate by virtue of such assignment, and the trustee's action and all

proceedings in the settlement of the estate are subject to legislative control.^

Thus a subsequent law may vary the form of the creditor's remedy,^' may extend

a prior insolvency act so as to bring within its scope securities already held by
such creditor,^^ may invalidate payments made to a creditor,^'' may cure defects in

the assignee's bond and thus destroy the efficacy of a previous garnishment pro-

cess,^^ or may order distribution between individual and partnership creditors

according to equitable priorities.^'

8. Jurisdiction of Courts. Acts affecting the jurisdiction of courts are usually

sustained as relating merely to the remedy, altiiough they may operate upon
existing causes,*' at least so long as the change does not make the trial more bur-

densome or less speedy or efficacious.*^ It has been held, however, that such laws

cannot operate to divest a title gained under a decree in a court in which jurisdic-

tion was rightfully acquired, although the decree and gaining of title were subse-

quent to the passage of the act;**^ nor to ciire a previous jurisdictional defect or

one going to the substance of a vested right, thus cutting olf an acquired defense.**

f. Service of Process. An act making the official return of the sheriff evi-

dence of the service of the notice of a mechanic's lien, the return of the sheriff

34. Mechanics', etc., Bank's Appeal, 31
Conn. 63. See also Insolvency; and supra,
VIII, D, 2, e.

But a provision of an insolvency law dis-

solving a previous attachment or levy on the
property of an insolvent debtor on his mak-
ing a, general assignment within ten days
thereafter is unconstitutional as to debts in-

curred previous to the taking effect of the

act, although the debts were included in a
note executed by the debtor after the act took

effect. Wilson v. Brochon, 95 Fed. 82. See

also Demeritt v. Exchange Bank, Brunn. Ool.

Cas. (U. S.) 898, 7 Fed. Cas. No. 3,780, 20

Law Rep. 606, holding that an act providing

that the creditor's remedy shall be by pre-

senting their claims to receivers^ from whom
exceptions are allowed to be taken to the

state supreme court whose decision shall be

final, cannot defeat the right of citizens of

other states to bring action in the federal

eourts.

35. Moore v. Kipley, 106 Ga. 556, 32 S. E.

647 (holding that an act providing that the

individual liability of stock-holders for debts

of an insolvent bank shall be enforceable by

the receiver does not aflFeet any vested right

of the creditors of a bank previously incor-

porated under an act fixing the statutory lia-

bility of stock-holders in favor of the cred-

itors, the latter act being merely remedial) ;

Leathers v. Shipbuilders' Bank, 40 Me. 386

(sustaining an act authorizing an equal dis-

tribution among creditors of property in the

hands of a receiver, and providing that no

action shall be maintained against any bank

after the appointment of receivers therefor,

but that all creditors shall have their remedy

under the provisions of the new law).

36. Mechanics', etc.. Bank's Appeal, 31

Conn. 63, sustaining a change bringing within

the scope of the insolvency act mortgaged

securities held by creditors for claims pre-

sented by them for settlement under the new

act, so as to affect a mortgage held by one
whose claim has been filed already.

37. Stiefel v. New York Novelty Co., 25
Misc. (N. Y.) 221, 55 N. Y. Suppl. 90, hold-

ing that a law making void any payment to

a creditor by a corporation whose insolvency

is imminent impairs no vested right when
applied to an indebtedness contracted before

the law took effect.

38. Freiberg v. Singer, 90 Wis. 608, 63

N. W. 754.

39. Jewett v. Phillips, 5 Allen (Mass.)

150; Simmons ». Hanover, 23 Pick. (Mass.)

188, sustaining a provision that proof of

partnership and individual creditor's claims

shall be kept distinct and distribution made
among the creditors according to equitabls

priorities.

40. Georgia.— McLellan v. Weston, 59 Ga.
883.

New Hampshire.— Cummings v. White
Mountain R. Co., 43 N. H. 114.

New York.— Johnson v. Ackerson, 3 Daly
(N. Y.) 430.

North Carolina.— Kingsbury v. Chatham
R. Co., 66 N. C. 284.

United States.— Corbett v. U. S., 1 Ot. CI.

139.

See 10 Cent. Dig. tit. " Constitutional

Law," § 252; and, generally, Cotjets.

41. March v. State, 44 Tex. 64.

42. Elston V. Piggott, 94 Ind. 14, holding

that a state law providing that foreign cor-

porations beginning suit against a citizen of

the state in the United States courts shall

forfeit all title to land in the state cannot

prevent a corporation which has begim such

suit before the passage of the act from tak-

ing valid title by purchase at a judicial sale

in satisfaction of a decree rendered there-

after.

43. Maguiar V. Henry, 84 Ky. 1, 7 Ky. L.

Rep. 695, 4 Am. St. Rep. 182; Yeatman v.

Day, 79 Ky. 186.
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not previously having been sufficient to prove such service, is valid, as renaedial

only and furnishing a new rule of evidence.**

g. Abatement of Actions. A statute providing that no action for injury to

the person or property shall abate by death is not unconstitutional in that it

applies to actions pending at the time of its passage/^

h. Changing Venue of Actions. Laws affecting the venue of actions, whether
allowing a change not previously permitted or withdrawing a permission to change
which had previously been in force, relate merely to the remedy, and as furnish-

ing a new rule of practice are sustained, although affecting existing cases.^

i. Continuance. Statutes giving or withdrawing rights of parlance or con-

tinuance may constitutionally affect existing causes.*''

j. Statutes of Limitation— (i) /iv Oeneral. Before prescription has been
acquired therein no vested right exists in any particular limitation so as to make
alteration of the same unconstitutional ; ^ but such rights being inchoate may be
changed or modified by a subsequent retrospective law, provided a reasonable

time is left after the passage of the act, and before its operation as a bar, in

which parties may claim and exercise the rights which had previously belonged
to them.*' But after prescription has once been acquired there may under the

44. Kick V. Doerste, 45 Mo. App. 134. And
see Peoobss.

45. Prilchard v. Savannah St., etc., R. Co.,

87 Ua. 294, 13 S. E. 493, 14 L. R. A. 721.

See also Houston, etc., R. Co. v. Rogers, 15

Tex. Civ. App. 680, 39 S. W. 1112, holding
that a statute providing for the survival of

causes of action tor personal injuries " on
which suit has been or may hereafter be
brought " does not, as to actions pending at

its passage, violate any vested right of de-

fendant. But see Vrooman v. Jones, 5 How.
Pr. (N. Y.) 369, holding that a code pro-

vision declaring that no action shall abate
by the death, marriage, or other disability

of -< party, or by the transfer of any interest

therein, if the cause of action survive or

continue, so far as it is made applicable to

existing suits commenced before the code took
effect, and to transfers of interest made be-

fore that time, is unconstitutional. And see

Officer V. Young, 5 Yerg. (Tenn.) 320, 26
Am. Dec. 268, holding that a statute author-

izing J " to prosecute a suit now pending in

the circuit court of White county, in the

name of Peter Elrod against Robert OiBeer,

without taking' out letters of administration

upon the estate of said Elrod, dec'd " is un-

constitutional and void, as impairing vested

rights.

As to abatement and revival of actions

generally see Abatement and Revival, 1

Cye. 10.

46. Elkenberry v. Edwards, 71 Iowa 82,

32 N. W. 183; Kingsbury v. Chatham R. Co.,

66 N. C. 284; State v. Lake Shore, etc., R.

Co., 2 Ohio S. & C. PI. Dec. 300, 1 Ohio N. P.

292; Lewis' Appeal, 67 Pa. St. 153. And see

Venue. '

47. Brotherton v. Brotherton, 41 Iowa

112; Woods V. Buie, 5 How. (Miss.) 285.

And see Continuances.
48. Alabama.— Scales V, DoBj 127 Ala.

582, 29 So. 63.
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Illinois.— Slokcs v. Riley, (111. 1886) 9
N. E. 69 ; Ryhiner v. Frank, 105 111. 326.

Kentucky.— Louisville, etc., R. Co. v. Wil-
liams, (Ky. 1897) 41 S. W. 287; Vandiver v.

Hodge, 4 Bush (Ky.) 538.
Maine.— Beal v. N'ason, 14 Me. 344.

United States.—Terry v. Anderson, 95 U. S.

628, 24 L. ed. 365.

See 10 Cent. Dig. tit. " Constitutional

Law," § 246; and, generally. Limitations of
Actions.

49. Stearns v. Gitting, 23 111. 387; Smith
V. Packard, 12 Wis. 371 ; Parker v. Kane, 4
Wis. 1, 65 Am. Dee. 283.

Illustrations.—A statute providing that
corporations shall have three years after the
expiration of their charters to bring suits and
defend actions (Foster v. Essex Bank, 16
Mass. 245, 8 Am. Dec. 135) ; a statute pro-

viding for a limitation of nine months within
wnieh to test the validity of tax judgments
or sale, by bringing any form of action, mak-
ing parties all persons interested (Whitney
V. Wegler, 54 Minn. 235, 55 N. W. 927 Vdis-

tinguishing Baker l). Kelley, 11 Minn. 480]) ;

a statute barring suits and proceedings
against tax purchasers to defeat conveyances,
except in certain eases if not begun within
three years from the time of recording the
deed (Hill v. Atterbury, 88 Mo. 114) ; a
statute altering the period of limitation of

the lien of existing judgments (Miller ;;.

Com., 5 Watts & S. (Pa.) 488) ; a statute
barring recovery on ground rents after

twenty-one years without payment or ac-

knowledgment (Korn V. Browne, 64 Pa. St.

65) ; a statute providing that no mortgage
judgment shall constitute a lien on land
after twenty years from its creation unless
the holder flies a note of payment or acknowl-
edgment, leaving a period of seven years be-
fore taking effect (Henry v. Henry, 31 S. C.

1, 9 S. E. 726) ; and a statute extending time
for bringing debt or assumpsit (Landa v
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former statute have been gained a vested right which cannot be affected by sub-

sequent legislation.* Nor ought the statute to operate so as entirely to destroy

an existing remedy.^'

(ii) Eeduoino or Extending Time to Bring Action. Statutes reducing
or extending the time to bring an action and liaving a retrospective bearing on
existing causes of action, but not affecting such as are already barred, are consti-

tutional in that respect, if a reasonable time is allowed by them for bringing
action before they go into operation ;

^^ but they are held unconstitutional if no
such reasonable time is allowed before they go into effect.^' So too they will be
held invalid if their effect is to remove a bar once actually gained, which is prop-

erly called a vested right.^

(hi) Suspending Operation of Statute. Acts suspending for good cause

the operation of statutes of limitation are usually sustained as constitutional, as

affecting the remedy, and may act retrospectively so far as not to affect actions

already barred.'^ But under such suspension it has been held that a vested right

Obert, 78 Tex. 33, 14 S. W. 297) have all

been sustained. But a statute requiring one
in actual or constructive possession of prop-
erty to bring action against an opposing
claimant within a certain time or lose his

right in the property has been held void as

an unlawful confiscation of property rather

than a limitation act. Groesbeck v. Seeley,

13 Mich. 329.

50. Bojers v. Vinson, 9 Eob. (La.) 518.

See also Gilman v. Cutts, 23 N. H. 376.

51. Byers v. Pennsylvania R. Co., 26 Pittsb.

Leg. J. N. S. 447. But a retrospective law is

not unreasonable in that it bars actions al-

ready barred by the laws of the state Where
the parties reside and where the cause of ac-

tion arose. Hyman v. Bayne, 83 111. 256.

52. Califorma.— Swamp Land Diat. No.

307 V. Glide, 112 Cal. 85, 44 Pac. 451.

Indiana.— Pritchard v. Spencer, 2 Ind. 486.

h-entucky.—• Pearce v. Patton, 7 B. Mon.
(Ky.) 162, 45 Am. Dec. 61.

Louisiana.— Dunlop v. Minor, 26 La. Ann.

117; Michel v. Tenney, 6 La. Ann. 89.

Michigan.— Ludwig v. Stewart, 32 Mich.

27.

Minnesota.— Bradley v. Norris, 63 Minn.

156, 65 N. W. 357 ; Stine v. Bennett, 13 Minn.

153.

Mississippi.— Cameron v. Louisville, etc.,

E. Co., 69 Miss. 78, 10 So. 554; West Feli-

ciana R. Co. V. Stockett, 13 Sm. & M. (Miss.)

395.

Missouri.— Seibert v. Copp, 62 Mo. 182

;

Adamson v. Davis, 47 Mo. 268; State v.

Heman, 7 Mo. App. 420.

Montana.— Guiterman v. Wishon, 21 Mont.

458, 54 Pac. 566.

New York.— Wheeler v. Jackson, 41 Him
)(N. y.) 410; Slocum v. Stoddard, 7 N. Y.
I Civ. Proc. 240.

North Carolina.— Strickland v. Draughan,

91 N. C. 103.

Pennsylvania.— Eodebaugh v. Philadelphia

Traction Co., 190 Pa. St. 358, 44 Wkly. Notes

Cas. (Pa.) 105, 42 Atl. 953; Focht v. Read-

ing Stove Works, 21 Pa. Co. Ct. 524.

Teasos.— Dabbs v. Rothe, (Tex. Civ. App.

1901) 60 S. W. 811; Houston, etc., E. Co. v.

Rogers, 15 Tex. Civ. App. 680, 39 S. W.
1112.
Wisconsin.— Mecklem v. Blake, 22 Wis.

495, 99 Am. Dee. 68; Pleasants v. Rohrer, 17

Wis. 577; Howell v. Howell, 15 Wis. 55;
Falkner v. Dorman, 7 Wis. 388; Parker v.

Kane, 4 Wis. 1, 65 Am. Dee. 283.

United States.— Koshkonong v. Burton,
104 U. S. 668, 26 L. ed. 886 ; Terry v. Ander-
son, 95 U. S. 628, 24 L. ed. 365.

See 10 Cent. Dig. tit. " Constitutional
Law," § 247 ; and Limitations of Actions.
Reasonable time need not be left when the

new statute confers as a favor a right which
did not exist before. Bacon v. Howard, 20
How. (U. S.) 22, 15 L. ed. 811, sustaining a
law permitting suits on foreign judgments,
not before allowed, but limiting the period to

four years.

53. Kentucky.— Berry v. Ransdall, 4 Mete.
(Ky.) '292, where the act was to take effect

thirty days after passage.

Michigan.— Ludwig v. Stewart, 32 Mich.

27 ; Price v. Hopkin, 13 Mich. 318.

Nebraska.— Horbach v. Miller, 4 Nebr. 31.

Wisconsin.— Osborn v. Jaines, 17 Wis. 573.

United States.— Sturges v. Crowninshield,

4 Wheat. (U. S.) 122, 4 L. ed. 529.

See 10 Cent. Dig. tiv. " Constitutional

Law," § 247.

Action for past torts.— The legislature has
unre^ricted power to reduce the time allowed

for commencing actions for past torts,- al-

though not as to actions of .contracts. Guil-

lotel V. New York, 55 How. Pr. (N. Y.) 114.

54. Horbach v. Miller, 4 Nebr. 31 ; Brad-
ford V. Brooks, 2 Aik. (Vt.) 284, 16 Am. Dec.

715 (holding invalid an act authorizing a
judge of probate to extend the time allowed

by law for the exhibition and allowance of

claims against a certain estate) ; Pleasants

V. Rohrer, 17 Wis. 577.

55. Florida.—Hart v. Bostwick, 14 Fla. 162.

Kentucky.— Trimble v. Vaughn, 6 Bush
(Ky.) 544.

Mississippi.— Mister v. McLean, 43 Miss.

268; Buchanan v. Smith, 43 Miss. 90; State

V. McGinty, 41 Miss. 435, 93 Am. Dec. 264;
Hill V. Boyland, 40 Miss. 618.

[VIII, D. 8. j. (m)j
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may be acquired which cannot be divested by the repeal of the suspending
statute.^^

(iv) Repeal of Statute or Extmndin'g Tims as Affecting Bights
Barred. Upon the question as to how far vested rights may be gained in the
running of tlie statute for the time requisite to bar actions, and whether a bar
thus once gained may be subsequently affected by the repeal of the statute or a

renewal of time for bringing the action once barred, the authorities are in con-

flict. The weight of authority in the several states, it is believed, supports the
view that the bar gained by the running of tlie statute is a vested right which
cannot subsequently be taken away by the legislature either by creating a new
right, repealing the former statute, or withdrawing a specified past period from
its operation.^'' There are, however, contrary anthorities in several jurisdictions.

New Jersey.— Smith v. Tucker, 17 N. J. L.

82.

GreeneOhio.— Little Miami R. Co. v.

County Com'rs, 31 Ohio St. 338.

Texas.— Bentinck v. Franklin, 38 Tex. 458.

Yermont.— Cardell v. Carpenter, 43 Vt. 84.

See 10 Cent. Dig. tit. " Constitutional

Law," § 248; and, generally. Limitations op
Actions.

Illustrations.—Suspension of the statute in

favor of soldiers (Mister v. McLean, 43 Miss.

268; Buchanan v. Smith, 43 Miss. 90; State

V. McGinty, 41 Miss. 435, 93 Am. Dec. 264;
Cardell v. Carpenter, 43 Vt. 84. But where
the suspension was " during term of service "

and the enlistment was " during the war " it

was held that t^e law was invalid, the period

being too indefinite. Clark v. Martin, 5 Phila.

(Pa.) 251, 20 Leg. Int. (Pa.) 180) ; suspen-

sion until the time when courts could be
opened (Trimble v. Vaughn, 6 Bush (Ky.)

544) ; and suspension in cases of causes of

action accruing against non-residents or per-

sons removed from the state (Smith v.

Tucker, 17 N. J. L. 82) have all been sus-

tained. See also Little Miami R. Co. v.

Greene County Com'rs, 31 Ohio St. 338, sus-

taining a law declaring that the statute

should not be deemed to have run in favor of

any person or corporation for obstructing

roads on the ground that no limitation can
bar action for maintaining a public nuisance

and that the new law was purely remedial.

56. Pope V. Ashley, 13 Ark. 262, wherein a
statute of limitation contained a proviso that

the time when the debtor was out of the state

should be deducted from the years specified.

After suit brought on a claim which would
then have been barred had there been no such
proviso, the legislature repealed the proviso

without reservation. It was held that plain-

tifT could not thereby be deprived of his vested

right to sue.

57. Arkansas.— Couch v. MeKee, 6 Ark.

484.

Florida.— Bradford v. Shine, 13 Fla. 393, 7

Am. Rep. 239.

Illinois.— Gibbs V. Chicago Title, etc., Co.,

79 111. App. 22.

Indiana.— Stipp v. Brown, 2 Ind. 647 ; Mc-
Kinney v. Springer, 8 Blaekf. (Ind.) 506.

Iowa.— Thompson v. Read, 41 lovira 48.

[VIII, D, 3, j, (in)]

Kentucky.— McCracken County v. Mercan-
tile Trust Co., 84 Ky. 344, 8 Ky. L. Rep. 314,

1 S. W. 585.

Massachusetts.— Kinsman v. Cambridge,
121 Mass. 558; Bigelow v. Bemis, 2 Allen
(Mass.) 496; Holden i: James, 11 Mass. 396,

6 Am. Dec. 174. But see Dunbar v. Boston,
etc., R. Corp., 181 Mass. 383, 63 N. E. 916.

ilfmmesoia..— Whitney v. Wegler, 54 Minn.
235, 55 N. W. 927.

Mississippi.— Woodman v. Fulton, 47 Miss.
682; Davis v. Minor, 1 How. (Miss.) 183, 28
Am. Dec. 325.

Neio Hampshire.— Rockport v. Walden, 54
N. H. 167, 20 Am. Rep. 131 ; Woart v. Win-
nick, 3 N. H. 473, 14 Am. Dec. 384.

New Jersey.—Ryder v. Wilson, 41 N. J. L. 9.

North Carolina.— Whitehurst v. Dey, 90
N. C. 542.

Oregon.— Baldro v. Tolmie, 1 Oreg. 176.

Tennessee.— Mynatt v. Hubbs, 6 Heisk.
(Tenn.) 320; Girdner v. Stephens, 1 Heisk.
(Tenn.) 280, 2 Am. Rep. 700; Rogers v. Win-
ton, 2 Humphr. (Tenn.) 178.

Utah.— Ireland v. Mackintosh, 22 Utah
296, 61 Pac. 901.

Vermont.—^ Wires i'. Farr, 25 Vt. 41.

West Virginia.— Hall v. Webb, 21 W. Va.
318.

Wisconsin.— Eingartner v. Illinois Steel

Co., 103 Wis. 373, 79 N. W. 433, 74 Am. St.

Rep. 871; Pleasants v. Rohrer, 17 Wis. 577;
Hill V. Krieke, 11 Wis. 442; Sprecker v.

Wakeley, 11 Wis. 432.

See 10 Cent. Dig. tit. " Constitutional

Law," § 249; and, generally. Limitations of
Actions.
A bar once gained cannot be divested in

case of: The repeal of a statute limiting

time in which creditors may present claims
against an estate. Bradford f. Shine, 13 Fla.

393, 7 Am. Rep. 239 ; Kinsman v. Cambridge,
121 Mass. 558; Rockport v. Walden, 54 N. H.
167, 20 Am. Rep. 131; Ryder v. Wilson, 41
N. J. L. 9.

Change of limitation as to period for test-

ing validity of tax judgments or sales. Whit-
ney V. Wegler, 54 Minn. 235, 55 N. W. 927.

Setting aside will when statute has run in

favor of devisee. Rogers v. Winton, 2

Humphr. (Tenn.) 178.

Bight of action for damages for land taken
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and the rule that the bar to a claim for debt cannot be a vested right is estab-

lished in the United States supreme court by a series of decisions. These
authorities would usually distinguish cases where the bar gained is merely against

the remedy of the creditors, as iu case of a debt from cases where the bar has

vested an absolute title to real or personal property. ^^ There can be no right

gained in the running of the statute till the prescribed period of limitations is

completed,^' or according to some authorities till not only the remedy is barred

but the limitation has entirely extinguished the former right and vested a title.™

But where only one particular form of remedy is barred, while other equivalent

forms remain, there can be no objection to a removal of a bar on the first.^' A
distinction is sometimes attempted as to whether a statute as it originally stood

conferred a right not existing at common law or limited one which did so exist

before, the doctrine being that in the latter case a bar already complete under
the statute may be removed by later act.*^

(v) Limiting or Extending Time For Review. The bar arising from the

lapse of time within which an appeal may be taken is a vested I'ight and cannot

be affected by subsequent legislation.** There is, however, authority to the

contrary.**

k. Parties.^ The legislature may alter at pleasure the rules as to parties to

actions,*" and may affect pending suits by acts allowing or forbidding the inter-

to widen street. Kinsman v. Cambridge, 121

Mass. 558.

58. Georgia.— Cox v. Berry, 13 Ga. 300.

Kentucky.—Davis v. Ballard, 1 J. J. Marsh.
(Ky.) 563, sustaining a law declaring that
a certain past period should not be com-
puted. See also Ibmart v. Baugh, 3 J. J.

Marsh. (Ky.) 363; Com. v. McGowan, 4 Bibb
(Ky.) 62, 7 Am. Dec. 737.

Maryland.— Hagerstown v. Sehner, 37 Md.
180.

West Virginia.— McEldowney v. Wyatt, 44

W. Va. 711, 30 S, E. 239, 45 L. R. A. 609

(holding that the right of sheriffs to levy un-

paid taxes after tbey have become barred may
be revived by legislative act) ; Caperton v.

Martin, 4 W. Va. 138, 6 Am. Rep. 270.

United States.—Campbell v. Holt, 115 U. S.

620, 6 S. Ct. 209, 29 L. ed. 483, wherein the

court, in deciding that the repeal of a statute

of limitations on actions for a personal debt

is not invalid as affecting any vested right of

the debtor, observes :
" It may therefore,

very well be held that in an action to recover

real or personal property, where the question

is as to the removal of the bar of the Statute

of Limitations by a legislative Act passed

after the bar has become perfect, such Act

deprives tha party of his property without

due process of law. The reason is, that, by

the law in existence before the repealing Act

the property had become the defendant's.

Both the legal title and the real ownership

had become vested in him. . . . But we
are of opinion that to remove the bar which

the Statute of Limitations enables a debtor

to interpose to prevent the payment of his

debt stands on very different ground." See

also Townsend v. Jemison, 9 How. (U. S.)

407, 13 L. ed. 194; McElmoyle v. Cohen, 13

Pet. (U. S.) 312, 10 L. ed. 177.

See 10 Cent. Dig. tit. "Constitutional

Law," § 249.

59. Calvit V. Mulhollan, 12 Rob. (La.)
266.

Claimants by adverse possession may be re-

quired to give notice of their claims, on the
principle that there can be no vested right in

a title by adverse possession short of the
statutory period. Scales v. Otts, 127 Ala.
582, 29 So. 63.

60. Kipp V. Johnson, 31 Minn. 360, 17

N. W. 957. See also Caperton ;;. Martin, 4

W. Va. 138, 6 Am. Rep. 270.

61. Power v. Telford, 60 Miss. 195, hold-

ing that where the right to bring replevin

has been lost but not the right to maintain
detinue or trover, the limitation as to re-

plevin may be removed.
62. Hmton v. Hinton, 61 N. C. 410, so

holding in case of an act giving widows of

testators six months in which to dissent from
wills, as not conferring a right of dower but
as being a statutory limitation upon that
right.

63. Hewitt v. Colorado Springs Co., 5 Colo.

184; Bond v. Santa F6 First Nat. Banlc, 5
Colo. 83; Willoughby v. George, 5 Colo. 80;
Beaupre v. Hoerr, i3 Minn. 366; Staniford v.

Barry, 1 Aik. (Vt.) 314, 15 Am. Dec. 691;
Bates V. Kimball, 2 D. Chipm. (Vt.) 77;
Sydnor v. Palmer, 32 Wis. 406; Davis v.

Menasha, 21 Wis. 491. And see Appeal and
Ekeob, 2 Cyc. 789.

64. Noles V. Noles, 40 Ala. 576; Page v.

Matthews, 40 Ala. 547. See also Odum v.

Garner, 86 Tex. 374, 25 S. W. 18; Smith r.

Packard, 12 Wis. 371, which cases hold that
acts limiting the time for review are valid as

applied to existing cases where reasonable

opportunity for review still remains. And see

Alvord V. Little, 16 Fla. 158.

65. See, generally, Parties.
66. Hancock v. Ritchie, 11 Ind. 48.

Allowing joining of adverse parties.— Tem-
pleton V. Kraner, 24 Ohio St. 554.

[VIII, D, 8. k]
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ventioii of new parties,*'' substitution of new for former parties,^ and amend-
ments by striking out names of plaintiifs or defendants.*' It has been held, how-
ever, that such a change cannot deprive a party in a pending action of a right to
sue where such a right would have enabled him to recover a penalty.™

1. Pleading. The doctrine is established that no vested right can obtain in
rules of pleading.'!

m. Practice and Proeedure. The parties to a suit have no vested right to the
rules of practice or modes of procedure prescribed by the laws in force when a
suit is brought, but being remedial only such rules may be amended, altered, or
repealed, and others substituted in their place, at any time before a final trial

;

or at least before indivestable rights have been acquired under them.'^ It has
been held, however, that the rule is otherwise where the effect of the new statute
when applied to decisions previously rendered is to give a right to a trial on
appeal not before existing.'^

n. Evidence— (i) In Gsnmral. ISTo vested rights can be gained in rules of
evidence,'* but such rules may at pleasure be modilied or repealed, although the

Allowing judgment to be entered for those
of several plaintiffs who have established title.— Hinckle v. Riflfert, 6 Pa. St. 196.

Authorizing suit by party not previously
entitled to sue.— Lanier v. Irvine, 24 Minn.
116.

67. Peevey v. Cabaniss, 70 Ala. 253.

68. Little Miami R. Co. v. Greene County
Com'rs, 31 Ohio St. 338.

69. Knight v. Dorr, 19 Pick. (Mass.) 48.

70. Kent v. Gray, 53 N. H. 576.

Laws giving parties jointly sued the right

to sever and demand change of venue.— A
law giving parties jointly sued the right to
sever, and if not sued in the county of their
residence to demand change of venue to the
county of their several residences (rights

which had previously been discretionary in
the court

) , cannot be applied to pending
suits, as it does not furnish plaintiff with a
remedy substantially the same as that in
force when suit was brought. Mabry v. Bax-
ter, 11 Heisk. (Tenn.) 682.

71. Baker v. Barton, 20 Colo. 506, 39 Pae.
65 (holding that a rule that in actions for
false imprisonment a defendant cannot give
proof of justification without pleading it may
be altered) ; Brotherton v. Brotherton, 41
Iowa 112 (holding that the time in which
pleadings may be filed may be changed) ;

Nelson v. North, 1 Overt. (Tenn.) 33 (hold-

ing that a statute may enlarge the time
within which defendant may answer after a
bill is taken as confessed) ; and Pleading.

72. Illinois.— Palmer v. Danville, 166 111.

42, 46 N. E. 629; Holcomb v. People, 79 111.

409.

Minnesota.— Barry v. McGrade, 14 Minn.
163.

New Hampshire.—Rich v. Flanders, 39

N. H. 304.

New York.— Burch v. Newberry, 3 How.
Pr. (N. Y.) 271, 1 Code Rep. (N. Y.) 41.

Wisconsin.— Blonde v. Menominee Bay
Shore Lumber Co., 106 Wis. 540, 82 N. W.
552; Rosenthal v. Wehe, 58 Wis. 621, 17

N. W. 318.
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See 10 Cent. Dig. tit. " Constitutional
Law," § 259.

Advancing suits.— An act authorizing suits
for the ejectment of tenants to be tried in
preference to other suits lias been held simply
to apply to pending actions so as to advance
their trial and valid as merely remedial. Hoa
V. Lefranc, 18 La. Ann. 393.
Amendment of affidavit.—A statute may

authorize the filing of an amended afiidavit
in an action pendmg when the statute was
passed. Rosenthal v. Wehe, 58 Wis. 621, 17
N. W. 318.

Assignment to dead docket.— A law may
provide that the eler'- of a court shall assign
to a dead docket all cases that have been
assigned for trial and continued indefinitely

for more than one year. Dours v. Cazentre,
McGloin (La.) 251.

Examination by order of court.—^A law may
authorize examination of persons by order of
court on petition of the attorney-general.
In re Davies, 168 N. Y. 89, 61 N. E. 118, 32
N. Y. Civ. Proc. 163, 56 L. R. A. 855 [re-

versing People v. Nussbaum, 55 N. Y. App.
Div. 245, 67 N. Y. Suppl. 492].

If a remedy is changed by statute all rights
of action are enforceable under the new pro-
cedure, without regard to whether they ac-

crued before or after the change in the law.

Winslow V. People, 117 111. 152, 7 N. E.
135.

73. State v. Flint, 61 Minn. 539, 63 N. W.
1113, holding that a statute givjng a right on
appeal in habeas corpus proceedings to a trial

de novo in the supreme court, so far as ap-
plicable to decisions rendered prior to its

passage, is unconstitutional. But see Blonde
V. Menominee Bay Shore Lumber Co., 106
Wis. 540, 82 N. W. 552.

74. Kansas.— Wheelock v. Myers, 64 Kan.
47, 67 Pac. 632.

Mississippi.— Carothers v. Hurley, 41 Miss.
71.

Missouri.— Coe v. Ritter, 86 Mo. 277.
New York.— People v. Ryder, 124 N. Y.

500, 26 N. E. 1040, 36 N. Y. St. 468; Howard
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change may incidentally affect a right of parties to suits. It is said, however,
tliat such party naust not thus be left without remedy."

(ii) Presumptions and Burden of Proof.''^ Similarly the legislature may
at pleasure enact or repeal laws dispensing with proof in actions.''^ It may estab-

lish the requisites of prima facie evidence,™ fix rules of presumption as to the

inferences to be drawn from certain states of fact,'^ or shift the burden of proof

from one to the other party,^ and such laws, regarded as relating merely to mat-

ters of practice and procedure, disturb no vested right by being given a retro-

spective operation.

(ill) UOMPETENcr OF WITNESSES. Vested rights cannot be obtained in the

testimony of witnesses,^' and the legislature may incidentally affect pending

i;. Moot, 2 Hvin(N. Y.) 475 [ajfirmed in 64
N. Y. 262].

North, Carolina.— Lowe v. Harris, 1 12 N. C.

472, 17 S. E. 539, 22 L. E. A. 379; Tabor v.

Ward, 83 N. C. 291.

Ohio.— State v. Weston, 3 Ohio S. & C. PI.

Dec. 15, 1 Ohio N. P. 350.

See 10 Cent. Dig. tit. " Constitutional

Law," § 260.

Admission of copies.— Copies of sheriff's

deeds previously recorded have been made ad-

missible as evidence where the original deeds

would be evidence. Foster v. Gray, 22 Pa.
St. 9.

Time of taking exceptions.— An act re-

quiring exceptions to be taken in the court

below, and enacting that no point relating to

admissibility shall be raised in or noticed by
the court of appeals is valid, although under

it the higher court is obliged to sustain a

judgment determining rights founded on the

written instrument on parol evidence contra-

dicting such instrument to which the oppos-

ing party failed to object. Gibbs v. Gale, 7

Md. 76.

Unstamped documents.—^A party's right to

object to the introduction in evidence of an
instrument not properly stamped is not a
vested right and is liable to be destroyed by
a repeal of the law requiring such stamp,
although the repealing act is passed subse-

quent to the execution of the instrument.

Gibson v. Hibbard, 13 Mich. 214; Hoppock
V. Stone, 49 Barb. (N. Y.) 524.

75. Tabor v. Ward, 83 N. C. 291.

76. See, generally. Evidence.
77. Murphy v. Williamson, 85 111. 149, sus-

taining a statute providing that plaintiff in

ejectment need not prove defendant's posses-

sion unless his possession is denied by special

plea or affidavit.

78. Howard v. Moot, 64 N. Y. 262.

Burnt record acts.— An act providing that

deeds or certificates of purchase in case of

destruction of records by fire or otherwise

shall not afford prima facie evidence of the

legality of the prior proceedings for tax-sale

has been held to provide only a rule of evi-

dence, and to be not unconstitutional as af-

fecting vested rights. Bertrand v. Taylor, 87

111. 235; Roby v.. Chicago, 64 111. 447.

Documents as prima facie evidence of facts

recorded.— Instruments made by public offi-

cers according to law as tax-lists of a city

may be made prima facie evidence of facts

therein recorded. Lumsden v. Cross, 10 Wis.
282. So a sheriff's deed may be made prima
facie evidence of title in the grantee of real

estate of the judgment debtor, and the change
be made applicable to deeds previously exe-

cuted. Ehle'c. Brown, 31 Wis. 405. And a
law may be repealed making probate decrees

of heirship prima facie evidence of facts

stated therein in proceedings relating to suc-

cession of the real estate. Irwin v. Pierro,

44 Minn. 490, 47 N. W. 154. A statute may
also provide that in suits for municipal as-

sessments claims filed may be read in evi-

dence of the facts set forth. Northern Liber-

ties V. St. John's Church, 13 Pa. St. 104. So
recitals in a mortgage or a deed of trust may
be made prima facie evidence of facts re-

cited. Coe V. Eitter, 86 Mo. 277. And a
statute making church and parish records of

births and deaths admissible as prima facie

evidence governs in proceedings to determine
the heirs of one who died before the enact-

ment of such statute, as such statutes merely
regulate procedure, and neither create nor
impair any vested rights. Sandberg r. State,

113 Wis. 578, 89 N. W. 504.

A law making delivery of intoxicating
liquors evidence of a sale is valid. State v.

Huley, 54 Me. 562. But see People v. Lyon,
27 Hun (N. Y.) 180, holding that a law mak-
ing the drinking of liquor on the premises
.prima facie evidence of the sale on the prem-
ises is unconstitutional.

79. Belcher v. Mhoon, 47 Miss. 613; Hand
V. Ballou, 12 N. Y. 541.

80. Belcher v. Mhoon, 47 Miss. 613.

Illustrations.— The burden of proof of a
surrogate's jurisdiction may be altered as be-

tween claimants under a surrogate's sale,

retroactive operation being given to the

change. Chandler v. Northrop, 24 Barb.
(N. Y.) 129. So the burden of proving con-

tributory negligence may be imposed on de-

fendant in actions against railways for in-

juries through negligence. Wallace v. West-
ern North Carolina R. Co., 104 N. C. 442, 10

S. E. 552.

81. Wilson I'. Wilson, 86 Ind. 472.

No vested right in testimony of any par-

ticular witness.— Little v. Gibson, 39 N. H.
505.

[VIII, D, 3, n, (ill)]
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actions by laws either admitting the testimony of witnesses formerly incompetent
to testify^ or excluding that of others previously competent.*^

(iv) Weight and Sufficiency. The legislature has no right to make evi-

dence conclusive which is not so necessarily and thus deprive the opposite party
of the opportunity of showing the truth.^ The legislature, however, may enact
that less proof of public records than is required by act of congress shall be
sufBcient.^^

0. Judgment and Exeeution*^— (i) In General. Although statutes oper-
ating to annul, set aside, or impair the value of the final judgments of courts of
competent jurisdiction are held to be void,^' it is not so with laws regulating the
procedure under which judgments may be vacated, modified, or set aside. Thus
it is competent for the legislature retroactively to deprive a court of the right to

modify or vacate a judgment after the term at which it was rendered,^* or to

enact that tlie setting aside of judgments shall not after a certain period affect

the right of hona fide purchasers,^' and there is no doubt that existing laws gov-

82.- Walthall v. Walthall, 42 Ala. 450 ; Lit-

tle V. Gibson, 39 N. H. 505 ; Eich v. Flanders,
39 N. H. 304; John v. Bridgman, 27 Ohio
St. 22. But see State v. Grant, 79 Mo. 113,

49 Am. Rep. 218, holding that the legislature

cannot restore the competency of a witness
rendered incompetent by reason of conviction

of felony. See, generally. Witnesses.
Admission of attorney to testify.—A change

in the rule may enable an attorney to testify

on the probate of his client's will as to its

preparation and execution in a ease where
he is a subscribing witness. In re Gagan, 20

N. Y. Suppl. 426, 47 N. Y. St. 444, 1 Pow.
Surr. _(N. Y.) 231.

Admission of wife as witness for husband.— The wife's testimony may be made compe-
tent in case of suits for damages by husband
for personal injuries to wife. Dunning v.

West, 51 La. Ann. 618, 24 So. 306.

83. Goodlett r. Kelly, 74 Ala. 213; O'Bryan
V. Allen, 108 Mo. 227, 18 S. W. 892, 32 Am.
St. Rep. 595.

84. Little Rock, etc., R. Co. v. Payne, 33
Ark. 816, 34 Am. Rep. 55; Howard i". iloot,

64 N. Y. 262.

A law making an uncontested probate of

a will devising realty conclusive after five

years from the date has been sustained.

Kenyon v. Stewart, 44 Pa. St. 179. See also

State V. Weston, 3 Ohio S. & C. PI. Dec. 15,

1 Ohio N. P. 350, holding valid a law fixing

the quantity of evidence to establish that a
building is a house of ill fame.

85. Parke v. Williams, 7 Cal. 247.

86. See, generally. Executions; Judg-
ments.

87. Matter of Greene, 55 N. Y. App. Div.

475, 67 N. Y. Suppl. 291 [affirmed in In re

Greene, 166 N. Y. 485, 60 N. E. 183] ; Mer-
chants' Bank v. Ballon, 98 Va. 112, 32 S. E.

481, 81 Am. St. Rep. 715, 44 L. R. A. 306;

Mills V. Charlton, 29 Wis. 400, 9 Am. Rep.

578. See also New Holland v. Holland, 99

111. App. 251.

A change reducing the rate of interest on

existing judgments can affect such rate from

the time of its passage only (Wyoming Nat.

Bank v. Brown, 7 Wyo. 494, 53 Pac. 291, 9
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Wyo. 153, 61 Pac. 465, 75 Am. St. Rep. 935.

See also O'Brien v. Young, 95 N. Y. 428, 47
Am. Rep. 64; Ellis v. Barlow, (Tex. Civ.

App. 1894) 26 S. W. 908; Morley v. Lake
Shore, etc., E. Co., 146 U. S. 162, 13 S. Ct.

54, 36 L. ed. 925), or according to other au-
thorities cannot aflfect existing judgments at

all (Sharpe v. Morgan, 44 111. App. 346; Cox
V. Marlatt, 36 N. J. L. 389, 13 Am. Rep. 454

;

Brauer v. Portland, 35 Oreg. 471, 58 Pac.
861, 59 Pac. 117, 60 Pac. 378; Texas, etc.,

R. Co. V. Anderson, 149 U. S. 237, 13 S. Ct.

843, 37 L. ed. 717).
A new method of procedure necessary to

obtain judgment cannot be retroactively en-

forced on a party in whose favor judgment
has once been given. Strafford v. Sharon, 61

Vt. 126, 17 Atl. 793, 18 Atl. 308; Memphis
V. U. S., 97 U. S. 293, 24 L. ed. 920. See
also Maynard v. Freeman, (Tex. Civ. App.
1900) 60 S. W. 334, where a previous stat-

ute had made the award of certain commis-
sioners appointed to appraise deceased ani-

mals conclusive, and entitled plaintiff to an
order from the county judge for a warrant on
the county treasurer for their value. After
plaintiff had filed a petition for mandamus
to compel the judge to issue such a, warrant
the statute was amended by making it neces-

sary to present a bill to the commissioners'

court and entitling the party to such an
amount only as might be allowed by that

tribunal. It was held that in this respect

the amendment was unconstitutional, as im-

pairing plaintiff's vested rights and lessening

the value of his remedy; but that it was
valid as far as merely directing the warrant
to be issued by one authority instead of an-

other.

Subsequent repeal of statute under which
judgment was rendered cannot impair the va-

lidity of the judgment. McCullough v. Vir-

ginia, 172 U. S. 102, 19 S. Ct. 134, 43 L. ed.

382 [reversing 90 Va. 597, 19 S. E. 114].

88. Bagby v. Champ, 83 Ky. 13.

89. Drew v. St. Paul, 44 Minn. 501, 47

N. W. 158, where a previous statute had al-

lowed any party to litigation in the district

courts of the state, within one year after
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erning proceedings by which judgments may be enforced may be altered or

repealed so as to affect pending actions, if they do not substantially impair the

remedy."" So a retrospective statute may alter the law or procedure as to execu-

tions/' redemption,^^ and levies,'' may deprive a debtor of the indulgence of a

stay of proceedings,'* or change the remedy by substituting the lien of the judg-

ment for that of a fieri facias.'^

(ii) Limn. A statute which changes the time when judgments first become a

lien is constitutional, although it applies to those previously existing, as it merely
affects the remedy.'" But a specific lien once obtained by levy or otherwise can-

not be divested by subsequent legislation.'''

(ill) SuPPLEMBNTART Pbocesidinqs. The right of a judgment creditor to

notice of a, judgment rendered against him
by mistake, to make application to be re-

lieved therefrom. A later provision enacted

that the setting aside of the judgment should

not prevail against a iona fide purchaser

whose title was based thereon, when the judg-

ment had been properly on record for three

years before the making of such application.

It was held that the amendment infringed no
vested rights of the party against whom the

judgment was rendered.

90. Spencer v. Rippe, 7 Okla. 608, 56 Pac.

1070 {sustaining a law requiring existing

judgments to be filed in the county court

within sixty days after the passage of the

act under penalty of suspension of the lien) ;

Maynard v. Freeman, (Tex. Civ. App. 1900)

60 S. W. 334 (sustaining a law directing that

fl warrant on the county treasurer for the

value of diseased animals destroyed should

be issued by the commissioners' court instead

of the county judge).
91. Henshall v. Schmidtz, 50 Mo. 454

(holding that a previous requirement of mo-
tion without notice to the adverse party for

leave of the court to issue an execution on
a judgment rendered more than five years

previously may be dispensed with) ; Catlin

V. Hunger, 1 Tex. 598 (holding that sales on

executions on judgments for debts and lia-

bilities incurred prior to a certain past date

may be required to be made for cash without
appraisement).
Releasing debtors imprisoned on execution.
— But a statute releasing a debtor impris-

oned on execution and providing that his

going abroad shall be deemed no breach of

his prison bonds has been held invalid, as a
retrospective enactment in a particular case

afi'ecting private rights. Kendall v. Dodge,

3 Vt. 360; Lyman v. Mower, 2 Vt. 517; Keith

V. Ware, 2 Vt. 174; Ward v. Barnard, 1 Aik.

(Vt.) 121.

92. Dunn v. Dewey, 75 Minn. 153, 77 N. W.
793, holding that a statute providing that

where an action is brought to set aside an

execution sale and the time to redeem may
expire before the determination of the action,

any person having the right to redeem may,

before the term to redeem expires, deposit

with the sheriff the necessary amount with

interest, and that such deposit shall extend

the time for redemption until thirty days

after the final determination of the action

is valid in its application to existing judg-

ments.
93. Grosvenor v. Chesley, 48 Me. 369.

Confirming levies previously defective.

—

Mather v. Chapman, 6 Conn. 54; Baker v.

Smith, 91 Ga. 142, 16 S. E. 967.

94. Peddie v. Hollinshead, 9 Serg. & R.

(Pa.) 277, holding that an indulgence
granted to a debtor by an act directing that

on an execution appraisement shall be had,

and if the land will not sell for two thirds

of its appraised value further proceedings

shall be stayed for one year, does not give

the debtor such a vested right to such stay
as will prevent the legislature from suspend-

ing it.

95. Whitehead v. Latham, 83 N. C. 232.

96. Curry v. Landers, 35 Ala. 280. See
also McCormick v. Alexander, 2 Ohio 65,

holding that a new law may prevent judg-

ments previously rendered on which execu-

tion was not levied within a specified period

from operating as liens on the estate to the

prejudice of other judgment creditors. But
see Warren v. Jones, 9 S. C. 288, holding that

an act cannot operate to deprive an execu-

tion issued after the adoption thereof upon
a judgment recovered before of the lien which
it would have created under the previous
provisions of the law, since to give it such
effect would divest vested rights.

Right to perfect lien.— The right of a judg-
ment creditor to perfect his lien by filing a
transcript of his judgment may be taken
away by subsequent legislation. Borrman v.

Schober, 18 Wis. 437.

97. Waters v. Dixie Lumber, etc., Co., 106
Ga. 592, 32 S. E. 636, 71 Am. St. Rep. 281
(holding that the lien of a materialman can-

not be affected by the repeal or modification
of the statute under which it was served)

;

Sluder v. Rogers, 64 N. C. 289; McKeithan
. Terry, 64 N. C. 25; Merchants' Bank v.

Ballou, 98 Va. 112, 32 S. E. 481, 81 Am. St.

Rep. 715, 44 L. R. A. 306; Hyatt v. Lewis,
24 Wash. 47, 63 Pac. 1104 (holding invalid
an act providing that after six years a judg-
ment shall cease to be a lien, so far as it

applied to judgment rendered before its pas-
sage) . See also Wilson v. Brochon, 95 Fed.
82.

A lien cannot be divested by an act vali-

dating an earlier mortgage originally defec-
tive so as to give latter priority. MoFadden v.

rvill. D. 3, o, (111)1
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institute supplementary proceedings or issue execution on a judgment previously
obtained is a vested right which cannot be summarily taken away, although the
time of its exercise may be limited.''

p. Review by New Trial, Appeal, or Writ of Error— (i) Geantino New
Right of Hmyiew. Statutes granting a right of review by new trial, appeal,
writ of error, or otherwise, where such right had not been previously allowed
have been sustained.*' Decisions, however, are not wanting which hold that

changes in the mode of review which have a retroactive operation upon judg-
ments previously rendered are unconstitutional.'

(ii) WiTEDBA WAL OF RiGST OP Rbyiew. Most authorities allow the retro-

active withdrawal of the right of review.^ There are, however, authorities which

Blocker, 2 Indian Terr. 260, 48 S. W. 1043;
Williamson v. New Jersey Soutliern E. Co.,

29 N. J. Eq. 311, holding that an execution
creditor who levied on chattels covered by a
chattel mortgage and acquired priority on
the mortgage because of the mortgagee's fail-

ure to file the same and take immediate pos-

session of the property cannot be deprived of

his priority by a subsequent act making the

filing of a chattel mortgage needless when
registered as a conveyance.

98. Murne v. Schwabacher, 2 Wash. Terr.

130, 3 Pae. 899.

99. California.—People v. Frisbie, 26 Cal.

135.

Connecticut.— Wheeler's Appeal, 45 Conn.
306.

Kansas.—-Simmons v. Garrett, McCahon
(Kan.) 82.

Maine.— Colby v. Dennis, 36 Me. 9.

Maryland.— State v. Northern Cent. R.
Co., 18 Md. 193.

Missouri.— Lovell v. Davis, 52 Mo. App.
342.

New Torlc.—Ba.j v. Gage, 36 Barb. (N. Y.)

447; Church v. Rhodes, 6 How. Pr. (N. Y.)

281.
Pennsylvania.— Long's Appeal, 87 Pa. St.

114.

United States.— Stephens v. Cherokee Na-
tion, 174 U. S. 445, 19 S. Ct. 722, 43 L. ed.

1041 ; Essex Public Road Board v. Skinkle,

140 U. S. 334, 11 S. Ct. 790, 35 L. ed. 446;
Preeland v. Williams, 131 U. S. 405, 9 S. Ct.

763, 33 L. ed. 193; Garrison v. New York
City, 21 Wall. (U. S.) 196, 22 L. ed. 612;
Freeborn v. Smith, 2 Wall. (U. S.) 160, 17

L. ed. 922; Watson v. Mercer, 8 Pet. (U. S.)

88, 8 L. ed. 876; Sampeyreac v. V. S., 7 Pet.

(U. S.) 222, 8 L. ed. 665; Satterlee v. Mat-
thewson, 2 Pet. (U. S.) 380, 7 L. ed. 458;

Calder v. Bull, 3 Dall. (U. S.) 386, 1 L. ed.

648.

See 10 Cent. Dig. tit. " Constitutional

Law," § 267.

Former appeal dismissed for defect in pro-

cedure.— A first appeal having been made
unaccompanied by a necessary certificate, the

statute requiring the certificate was amended

by dispensing with the same. Defendant

then appealed without the certificate. It was
held that plaintiff had no vested right in the

mode of appeal existing at the time judg-

ment was entered and that defendant's second

appeal would not be dismissed. Blonde v.

Menominee Bay Shore Lumber Co., 106 Wis.
540, 82 N. W. 552.

1. Maine.— Atkinson v. Dunlap, 50 Me.
Ill; Durham v. Lewiston, 4 Me. 140; Lewis
V. Webb, 3 Me. 326.

Maryland.— Prout v. Berry, 2 Gill (Md.)
147.

Mississippi.— Hooker v. Hooker, 10 Sm.
& M. (Miss.) 599.

New Hampshire.— Merrill v. Sherburne, I

N. H. 199, 8 Am. Dec. 52.

New York.— Germania Sav. Bank v. Sus-
pension Bridge, 159 N. Y. 362, 54 N..E. 33.

North Carolina.— Morrison v. McDonald,
113 N. C. 327, 18 S. E. 704.

Pennsylvania.— McCabe v. Emerson, 18

Pa. St. 111.

Wisconsin.— Lancaster v. Barr, 25 Wis.
560. But see Calkins v. State, 21 Wis. 501.

See 10 Cent. Dig. tit. " Constitutional
Law," § 267.

2. Colorado.— Callahan v. Jennings, 16
Colo. 471, 27 Pac. 1055.

Delaware.— Cunningham v. Dixon, 1 Marv.
(Del.) 163, 41 Atl. 519.

Illinois.— People v. Cook County, 176 HI.

576, 52 N. E. 334.

Indiana.— Lake Erie, etc., E. Co. v. Wat-
kins, 157 Ind. 600, 62 N. E. 443.

Kansas.— Leavenworth Coal Co. v. Barber,
47 Kan. 29, 27 Pac. 114.

Louisiana.—^Myers v. Mitchell, 20 La. Ann.
533.

Michigan.—^Messenger v. Teagan, 106 Mich.
654, 64 N. W. 499.

Mississippi.— Dismukes v. Stokes, 41 Miss.

430.

New York.— People v. Fowler, 55 N. Y.
675; In re Palmer, 40 N. Y. 561; Grover v.

Coon, 1 N. Y. 536.

North Carolina.— See Norfolk, etc., R. Co.

V. Warren, 92 N. C. 620.

Utah.— Eastman u. Gurrey, 14 Utah 169,

46 Pac. 828; North Point Consol. Irr. Co. v.

Utah, etc., Canal Co., 14 Utah 155, 46 Pac.

824.

Wisconsin.— Power v. Catlin, 10 Wis. 26.

Vrvited States.— The Rachel v. U. S., 6

Cranch (U. S.) 329, 3 L. ed. 239.

See 10 Cent. Dig. tit. " Constitutional

Law," 5 267.

Remedy by certiorari.— The right of appeal
may be withdrawn when the right of oertio-

[VIII, D, 3, 0, (ill)]
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hold that the right to have one's case reviewed is a constitutional right which
cannot be taken away.^

(ill) Pbocedvre. The procedure in appeal proceedings, like other systems

of procedure, is a subject within the regulating power of the legislative body.*

(iv) Transfer of Causes From''One Afpellatm Court to Another.
There exists no substantive right to have one's case tried in any particular

tribunal of appeal, and hence pending actions may be transferred by law from
one court of appeal to another.^

q. Costs. The right to recover costs is usually held not a vested right till

judgment is pronounced ; and in the meantime a law may be passed changing
the amount of costs recoverable or depriving a party of them entirely.* There is

authority, however, to the effect that this cannot be done after verdict is rendered.''

IX. OBLIGATION OF CONTRACTS.

A. In General— 1. The CoNSTirnTioNAL Guaranty. The provision of the

constitution of the United States which forbids a state to pass any law impairing

the obligation of contracts^ does not extend to a state law enacted before the date

of the operation of that constitution, which was the first "Wednesday in March, 1789.'

But a retroactive state law'" passed after that date which impairs the obligation

of a contract violates the constitution." The prohibition in question does not

rari still survives. Tierney v. Dodge, 9 Minn.
166.

Where a party still has a right to one trial,

his cause not yet having been adjudicated, his

right to a second as a matter of course may
be withdrawn. People v. Boulder County
Dist. Ct, 28 Colo. 161, 63 Pac. 321 [citing

Brown v. Challis, 23 Colo. 145, 46 Pac. 679;
Templeton v. Home, 82 111. 491; CofSn v.

Kieh, 45 Me. 507, 71 Am. Dec. 559].

3. Emerson v. Clark, 3 111. 489, 2 111. 596;
Einggold's Case, ! Bland (Md.) 5; Anderson
V. Berry, 15 N. J. Eq. 232. See also Camp-
bell V. Iron-Silver Min. Co., 83 Fed. 643, 27
C. C. A. 646, in which it was held that the

right of appeal is a vested right in cases

wherein a verdict is standing which a party
is entitled to have set aside before the stat-

ute withdrawing the right to review takes

eflFect.

4. Alabama.— Wharton v. Cunningham, 46
Ala. 590.

Iowa.— Johnson v. Semple, 31 Iowa 49.

Kansas.— Simmons v. Garrett, McCahon
(Kan.) 82.

Kentucky.—Broaddus v. Broaddus, 10 Bush
(Ky.) 299.

iforth Carolina.— Kollins v. Love, 97 N. C.

210, 2 S. E. 166.

Pennsylvania.— McGinnis v. Vernon, 67

Pa. St. 149.

Washington.— Wintermute v. Carner, 8

Wash. 585, 36 Pac. 490.

See 10 Cent. Dig. tit. " Constitutional

Law," § 267.

5. Branson v. Studabaker, 133 Ind. 147, 33

N. E. 98 ; Scott v. Smart, 1 Mich. 295 ; Schus-

ter V. Weiss, 114 Mo. 158, 21 S. W. 438, 19

L. R. A. 182; In re Garesche, 85 Mo. 469;

Alexander v. Bennett, 38 N. Y. Super. Ct.

492.

6. Taylor v. Keeler, 30 Conn. 324; Rader

[59]

V. Southeasterly Road Dist., 36 N. J. L.
273; Defendorf v. Defendorf, 42 N. Y. App.
Div. 166, 59 N. Y. Suppl. 163 [affirming 26
Misc. (N. Y.) 677, 57 N. Y. Suppl. 843];
Gardenhire v. McCombs, 1 Sneed (Tenn.

)

83. See also Chicago, etc., R. Co. v. Guthrie,
192 HI. 579, 61 N. E. 658, where the court
sustained, as applying to pending proceed-
ings, a statute providing that in case the
petitioner in condemnation proceedings failed

to make payment of full compensation within
the time named in the order, the court should
order the petitioner to pay all costs, expenses,
and reasonable attorney's fees of defendant.
See, generally. Costs.

7. Cook V. New York Floating Dry Dock
Co., 1 Hilt. (N. Y.) 556.

8. U. S. Const, art. 1, § 10.

9. Thomas v. Daniel, 2 McCord (S. C.)

354; Owings v. Speed, 5 Wheat. (U. S.) 420,

5 L. ed. 124.

10. As to retrospective laws generally see

infra, X, A.
11. Alabama.—Aldridge v. Tuscumbia, etc.,

R. Co., 2 Stew. & P. (Ala.) 199, 23 Am. Dec.
307.

Louisiana.—^Weaver v. Maillot, 15 La. Ann.
395; Baldwin v. Bennett, 6 Rob. (La.) 309.

New Jersey.— Scaine v. Belleville Tp., 39
N. J. L. 526.

New York.— Brooklyn Cent. R. Co. v.

Brooklyn City R. Co., 32 Barb. (N. Y.) 358;
Powers V. Shepard, 1 Abb. Pr. N. S. (N. Y.)

129, 30 How. Pr. (N. Y.) 8.

United States.— Bonaparte v. Camden, etc.,

R. Co., Baldw. (U. S.) 205, 3 Fed. Cas. No.
1,617; Bennett v. Boggs, Baldw. (U. S.) 60,

3 Fed. Cas. No. 1,319; Beers v. Haughton,
1 McLean (U. S.) 226, 3 Fed. Cas. No. 1,230.

See 10 Cent. Dig. tit. " Constitutional

Law," § 271.

Territorial statute.—In Morton v. Sharkey,

[IX. A, 1]
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apply to acts of congress, which may pass laws directly or indirectly impairing
the obligation of contracts ;

'* nor does it protect contracts made after the passage
of the hostile law.''

2. " Contract " Protected." A " contract " within the constitution of the
United States is one relating to property or some object of value which imposes
an obligation capable in legal contemplation of being impaired.*^ The constitu-

tion embraces all contracts, executed or executory,'* whether between individu-

als," or between a state and individuals,'^ and a state has no more power to impair
an obligation into which she herself has entered than she has the contracts of

individuals." Likewise compacts between states^ or between states and the

McCahon (Kan.) 113, it -was held that the
territorial legislature has no power to pass a
law impairing the obligation of a contract.

12. George v. Cencord, 45 N. H. 434; Fitz-

gerald V. Grand Trunk E. Co., 63 Vt. 169, 22
Atl. 76, 13 L. R. A. 70 ; In re Sinking Fund
Cases, 99 U. S. 700, 25 L. ed. 496; Knox v.

Lee, 12 Wall. (U. S.) 457, 20 L. ed. 287;
Evans-Snider-Buel Co. v. McFadden, 105 Fed.
293, 44 C. C. A. 494, 58 L. K. A. 900 ; Bloomer
V. Stolley, 5 McLean (U. S.) 158, 3 Fed. Cas.

No. 1,559, 1 Fish. Pat. Rep. 376, 8 West. L. J.

158; Evans v. Eaton, Pet. C. C. (U. S.) 322,

8 Fed. Cas. No. 4,559, 1 Eobb. Pat. Cas. 68;
Michigan Cent. R. Co. v. Slack, 17 Fed. Cas.

No. 9,527o, 22 Int. Rev. Rec. 337 ; Corbett v.

U. S., 1 Ct. CI. 139. Contra, Hopkins v.

Jones, 22 Ind. 310; Territory v. Reybun, Mc-
Cahon (Kan.) 134.

13. South Carolina, etc., R. Co. v. Augusta
Cotton, etc., Co., 105 Ga. 486, 30 S. E. 891;
Augusta Nat. Bank v. Augusta Cotton, etc.,

Co., 104 Ga. 403, 30 S. E. 888 ; Denny v. Ben-
nett, 128 U. S. 489, 9 S. Ct. 134, 32 L. ed.

491; Edwards r. Kearzey, 96 U. S. 595, 24
L. ed. 793.

14. For definition of contract generally

see CONTKACTS.
15. Bishop's Fund v. Rider, 13 Conn. 87;

Morley v. Lake Shore, etc., R. Co., 146 U. S.

162, 13 S. Ct. 54, 36 L. ed. 925; Louisiana
V. Pilsbury, 105 U. S. 278, 26 L. ed. 1090,

where it was said that " the term ' contract

'

is used in the Constitution in its ordinary
sense, as signifying the agreement of two or
more minds, for considerations proceeding
from one to the other, to do, or not to do,

certain acts. Mutual assent to its terms
is of its very essence." And see Dartmouth
College V. Woodward, 4 Wheat. (U. S.) 518,

029, 4 L. ed. 629, where Marshall, C. J., said

:

" The provision of the constitution ( regard-

ing the impairment of the obligation of con-

tracts) never has been understood to embrace
other contracts than those which respect prop-

erty, or some object of value, and confer

rights which may be asserted in a court of

justice."

Void contract.— The constitutional pro-

vision is not intended to protect void con-

tracts. Cameron v. State, (Tex. Civ. App.
1902) 67 S. W. 348 \reverse& on other grounds

in 95 Tex. 545, 68 S. W. 508].

16. Bishop's Fund v. Rider, 13 Conn. 87;
Fletcher v. Peck, 6 Cranch (U. S.) 87, 136,

3 L. ed. 162.

[IX, A. I]

17. See infra, IX, C, D.
18. See infra, IX, B.
19. Arkansas.— Woodrufli v. State, 3 Ark.

285.

California.— Myers v. English, 9 Cal.
341.

Georgia.— Winter v. Jones, 10 Ga. 196, 84
Am. Dec. 379.

Kentucky.—Baldwin v. Com., 11 Bush (Kt.)
417, 419.

Maryland.— Chesapeake, etc.. Canal Co. v.

Baltimore, etc., R. Co., 4 Gill & J. (Md.) 1.

Minnesota.— State v. Young, 29 Minn. 474,
9 N. W. 737.

New Tork.— Young v. Beardsley, 11 Paire
(N. Y.) 93.

North Carolina.— Clements v. State, 76
N. C. 199.

United States.— Hall v. Wisconsin, 193
U. S. 5, 26 L. ed. 302 (holding that a contract
between a state and a party, wherebj he is

to perform certain duties for a specific period,
at a stipulated compensation, is within the
protection of the constitution ; and on his exe-
cuting it he is entitled to that compensation,
although before the expiration of the period
the state repealed the statute pursuant to
which the contract was made) ; Providence
Bank v. Billings, 4 Pet. (U. S.) 514, 7 L. ed.

939; Fletcher v. Peck, 6 Cranch (U. S.) 87,
3 L. ed. 162.

See 10 Cent. Dig. tit. " Constitutional
Law," § 279 et seq.

It has been held that a consideration is not
necessary to render inviolable by the state
a private statute amounting to a contract be-
tween the state and a corporation. Derby
Turnpike Co. v. Parks, 10 Conn. 522, 27 Am.
Dec. 700.

20. Chesapeake, etc.. Canal Co. v. Balti-
more, etc., R. Co., 4 Gill & J. (Md.) 1; Bass
V. Dinwiddle, Cooke (Tenn.) 130, 2 Fed. Cas.
No. 1,092 [see Carson v. Gorden, Cooke-
(Tenn.) 149, 5 Fed. Cas. No. 2,463, holding
that an act of 1807 did not violate a compact
between North Carolina and Tennessee] ; Cov-
ington, etc., Bridge Co. v. Kentucky, 154 U. S.

204, 14 S. Ct. 1087, 38 L. ed. 962 [reversing
15 Ky. L. Rep. 320, 22 S. W. 851, anil
holding where by concurrent acts of the
legislatures of two states a bridge company
was made a corporation of each state, and
authorized to fix rates of toll over a bridge
to be constructed by it over a navigable
river between the states, and congress af-
terward declared the bridge a lawful struc-
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United States are contracts protected by the constitution of the United States.^^

A state constitution, however, is not a contract within the meaning of the federal

constitution.^* Likewise neither a judgment^ nor a marriage is a contract within
the federal constitutional provision as to the impairment of contracts.^

3. What Constitutes " Obligation." The obligation of a contract consists in

its binding force on the party who makes it. This depends on the laws in exist-

ence when it is made. These are necessarily referred to in all contracts, and
forming a part of them as the measure of the obligation to perform them by one
party, and the right acquired by the other. There can be no other standard by

ture, but made no provision as to tolls, that
congress thereby manifested the intention
that the rates of toll should be as estab-
lished by the two states, and that the acts
of incorporation constituted a contract be-

tween the corporation and both states, which
could not be altered by one state without the
consent of the other] ; Hawkins v. Barney, 5

Pet. (U. S.) 457, 8 L. ed. 190; Green v. Bid-
die, 8 Wheat. (U. S.) 1, 5 L. ed. 547 (holding
that the compact of 1789 between Virginia
and Kentucky was a contract within the
meaning of the constitution of the United
States ) . And see Ruggles «. Manistee River
Imp. Co., 123 U. S. 297, 8 S. Ct. 117, 31 L. ed.

152; Sands v. Manistee Eiver Imp. Co., 123
U. S. 288, 8 S. Ct. 113, 31 L. ed. 149 lajfirm-

ing 53 Mich. 593, 19 N. W. 199], where a
statute of Michigan authorized the improve-
ment of a river wholly within that state, and
the exaction of tolls for the use of the river

so improved, and it.was held that the statute
did not impair the contract contained in the
ordinance of 1787 for the government of the
territory of the United States northwest of

the river Ohio, giving to the people the right
to use the waters leading into the St. Law-
rence, free of duty, tax, or impost. See also

McKinney v. Carroll, 5 T. B. Mon. (Ky.) 96;
Bodley v. Gaither, 3 T. B. Mon. (Ky.) 57
(where a particular statute was held not to

violate a contract between Kentucky and Vir-

ginia) ; Fowler v. Halbert, 4 Bibb (Ky.) 52.

21. U. S. V. Great Falls Mfg. Co., 21 Md.
119; Fenn v. Kinsey, 45 Mich. 446, 8 N. W.
64; Lowry v. Francis, 2 Yerg. Tenn.) 534.

23. Church v. Kelsey, 121 U. S. 282, 284,

7 S. Ct. 897, 30 L. ed. 960, where Waits, C. J.,

said :
" It ( a state constitution ) is the fun-

damental law adopted by the people for their

government in a State of the United States,

and as such it may be construed and carried

into effect by the courts of the State, without
review by this court, except in cases where
what is done comes, or is supposed to come,

in conflict with the Constitution of the United
States."

23. Iowa.— Ferry v. Campbell, 110 Iowa
290, 81 N. W. 604," 50 L. R. A. 92; Sprott v.

Reid, 3 Greene (Iowa) 489, 56 Am. Dee.

549.

Louisiana.— State v. New Orleans, 38 La.

Ann. 119, 58 Am. Rep. 168.

Mississippi.— Carson v. Carson, 40 Miss.

349.

Ohio.— Ex p. McKnight, 4 Ohio S. & C. PI.

Dec. 284.

Texas.— Sherman v. Langham, 92 Tex. 13,

40 S. W. 140, 42 S. W. 961, 39 L. R. A. 258.

United States.— Morley v. Lake Shore, etc.,

R. Co., 146 U. S. 162, 13 S. Ct. 54, 36 L. ed.

925 (holding that a law of New York that
changed the rate of interest thereafter to ac-

crue on a subsisting judgment based on a
contract did not infringe a contract within
the meaning of the constitution of the Unitfed

States); Freeland v. Williams, 131 U. S.

405, 9 S. Ct. 763, 33 L. ed. 193 (judgment in

an action of tort) ; Louisiana e. New Orleans,
109 U. S. 285, 288, 3 S. Ct. 211, 27 L. ed.

936 (where the judgment was founded on
damages caused by a mob; Field, J., said:

"A judgment for damages, estimated in
money, is sometimes called by text writers a
specialty or contract of record, because it es-

tablishes a, legal obligation to pay the amount
recovered; and, by a fiction of law, a promise
to pay is implied where such legal obligation

exists. It is on this principle that an action
ex contractu will lie upon a judgment.
Chitty Contr. (Perkins ed.) 87. But this,

fiction cannot convert a transaction wanting
the assent of parties into one which neces-

sarily implies it. Judgments for torts are

usually the result of violent contests and, as
observed by the court below, are imposed upon
the losing party by a higher authority against
his will and protest. The prohibition of the

Federal Constitution was intended to secure

the observance of good faith in tlie stipula-

tion of parties against any state action.

Where a transaction is not based upon any
assent of parties, it cannot be said that any
faith is pledged with respect to it; and no
case arises from the operation of the prohibi-

tion") ; Garrison v. New York City, 21 Wall.
(U. S.) 196, 22 L. ed. 612; Livingston v.

Moore, 7 Pet. (U. S.) 469, 8 L. ed. 751 (con-

fession of judgment) ; Evans-Snider-Buel Co.

V. McFadden, 105 Fed. 293, 44 C. C. A. 494,.

58 L. R. A. 9.00.

Contra, Weaver v. Lapsley, 43 Ala. 224;
Scarborough v. Dugan, 10 Cal. 305 (judg-

ment rendered in another state) ; Briggs v.

Hubbard, 19 Vt. 86 (judgment of a justice) ;.

Bates V. Kimball, 2 D. Chipm. (Vt.) 77 (re-

port of commissioners entered in the probate
court held to be a final judgment and as such
a contract within the federal constitution ) ..

See 10 Cent. Dig. tit. " Constitutional
Law," § 284; and, generally, Jddgmbnts.

24. Maynard v. Hill, 125 U. S. 190, 8
S. Ct. 723, 31 L. ed. 654. And see, generally,,

Maeeiage.
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which to ascertain the extent of either, than that wliich the terms of the contract

indicate, according to the settled legal meaning ; when it becomes consummated,
the law defines the duty and the right ; compels one party to perform the thing

contracted for, and gives the other a right to enforce the performance by the

remedies then in force.^ The constitution refers to and preserves the legal not
the moral obligation c

~
<* contract.^^

4. The Law Impairing the Obligation— a. In General. If any subsequent law
affect to diminish the duty or to impair the rigiit which the law defines upon the

consummation of a contract it necessarily bears on the obligation of the contract,

in favor of one party, to tlie injury of the other ; hence any law which in its

operation amounts to a denial or obstruction of the rights accruing by the con-

tract, altiiough professing to act only on the remedy, is directly obnoxious to the

prohibition of the constitution.^

25. MeCracken v. Hayward, 2 How. (U. S.)

608, 11 L. ed. 397. "The 'obligation' of a
contract ... is the law which binds the par-

ties to perform their agreement. The law,

then, which has this binding obligation, must
govern and control the contract in every shape
in which it is intended to bear upon it,

whether it affect its validity, construction,

or discharge. ... It is, then, the municipal
law of the state, whether that be written or

unwritten, which is emphatically the law of

the contract made within the state, and must
govern it throughout, wherever its perform-
ance is sought to be enforced." Washing-
ton, J., in Ogden v. Saunders, 12 Wheat.
(U. S.) 213, 257, 6 L. ed. 606. See also the

following cases:

Georgia.— Ayeock v. Martin, 37 Ga. 124,

92 Am. Dec. 56.

Illinois.— Bruce v. Schuyler, 9 111. 221, 46
Am. Dee. 447.

Kentucky.— Johnson v. Higgins, 3 Mete.
(Ky.) 566; Lapsley v. Brashears, 4 Litt.

(Ky.) 47; Blair v. Williams, 4 Litt. (Ky.)
34.

Louisiana.— Sabatier v. His Creditors, 6

Mart. N. S. (La.) 585.

Minnesota.— State v. Young, 29 Minn. 474,

9 N. W. 737.

Tennessee.— Webster v. Rose, 6 Heisk.
(Tenn.) 93, 19 Am. Rep. 583.

Vermont.— Fitzgerald v. Ctrand Trunk R.
Co., 63 Vt. 169, 172, 22 Atl. 76, 13 L. R. A.
70.

Urpited States.— Louisiana v. Pdlice Jury,
111 U. S. 716, 4 S. Ct. 648, 28 L. ed. 574
(where it was said by Field, J., that " by the
obligation of a contract is meant the means
which, at the time of its creation, the law
affords for its enforcement") ; TJ. S. v.

Conway, Hempst. (U. S.) 313, 25 Fed. Cas.

No. 14,849.

See 10 Cent. Dig. tit. " Constitutional

Law," § 285.

26. Marshall, C. J., in his dissenting opin-

ion in Ogden v. Saimders, 12 Wheat. (U. S.)

213, 338, 6 L. ed. 606, where he further says

:

" Obligations purely moral, are to be en-

forced by the operation of internal and in-

visible agents, not by the agency of human
laws. The restraints imposed on estates by

the constitution are intended for those objects
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which would, if not restrained, be the subject

of state legislation."

27. MeCracken v. Hayward, 2 How. (U. S.)

608, 11 L. ed. 397. See also generally the
following cases:

California.— People v. Brooks, 16 Cal. 11.

Georgia.— Winter v. Jones, 10 Ga. 190, 54
Am. Dec. 379, holding that the objection to a
law on the ground that it impairs the obliga-

tion of a contract does not depend upon the
extent of the change which the law may make
in it.

Kentucky.— Griswold v. Hepburn, 2 Duv.
(Ky.) 20.

Louisiana.— Rowlett v. Shepherd, 4 La. 86
(holding that any law imposing conditions

not in the contract when made, or dispensing
with those that were, impairs the obligation

, of the contract) ; Griffon v. New Orleans, 5

Mart. N. S. (La.) 279.

Maryland.— Watkins v. Worthington, 2

Bland (Md.) 509.

Pennsylvania.— Wartman v. Philadelphia,

33 Pa. St. 202; Erie, etc., R. Co. v. Casey,
26 Pa. St. 287.

Texas.— Cahill v. Benson, 19 Tex. Civ.

App. 30, 46 S. W. 888.

Washinaton.— State v. Dorsey, 19 Wash.
120, 52 Pac. 1065.

Wisconsin.— Lewis v. American Sav., etc.,

Assoc, 98 Wis. 203, 73 N. W. 793, 39L.B.'A.
559.

United States.— Williams v. Bruffy, 96
U. S. 176, 24 L. ed. 716 (holding that an en-

actment of the Confederate states, enforced
as a law of one of those states sequestering

a debt owing by one of its citizens to a citi-

zen of a lawful state as an alien enemy was
void because impeaching the obligation of

the contract) ; Westerly Waterworks v. West-
erly, 75 Fed. 181 ; Western Arkansas Nat.
Bank v. Sebastian County, 5 Dill. (U. 8.) 414,

17 Fed. Cas. No. 10,040; Dundas v. Bowler,
3 McLean (U. S.) 397, 8 Fed. Cas. No. 4,141,

7 Law Rep. 343, 2 West. L. J. 27.

See 10 Cent. Dig. tit. " Constitutional
Law," § 274.

A state may pass laws impairing its own
rights under a contract. Bell v. Haw, 8
Mart. N. S. (La.) 243; Davis v. Dawes, 4
Watts & S. (Fa.) 401; Johnston v. U. S.,

17 Ct. CI. 157.
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b. Constitutions and Constitutional Amendments. A state constitution is a
" law " within the meaning of the federal constitution prohibiting laws impairing

the obligation of contracts ; ^ so too is a constitutional amendment.^'
c. Existing Statutes. The provision of the federal constitution as to the

impairment of the obligation of contracts does not apply to laws enacted prior to

the making of the contract, the obligation of which is claimed to be impaired.™

d. Judicial Decisions. Where parties have entered into a contract valid at

the time under the lav>'s of the state it is not competent for the courts of the

state to impair the obligation of that contract.^' The law, however, as declared

by a decision of the highest court of the state, when such decision is not a con-

struction of a statute, does not enter into contracts made thereafter, and the sub-

sequent reversal of the decision therefore does not impair the obligation of

contracts.'^

28. Lehigh Valley E. Co. v. MoFarlan, 31
N. J. Eq. 706; In re Homestead Cases, 22
Gratt. (Va.) 266, 12 Am. Eep. 507; White v.

Hart, 13 Wall. (U. S.) 646, 20 L. ed. 685;
Mississippi,- etc., E. Co. v. McClure, 10 Wall.
(U. S.) 511, 19 L. ed. 997; Dodge v. Wool-
sey, 18 How. (U. S.) 331, 15 L. ed. 401;
Marsh v. Burroughs, 1 Woods (U. S.) 463,
16 Fed. Cas. No. 9,112, 10 Am. L. Eeg. N. S.

718.

29. California.— Oakland Paving Co. v.

Barstow, 79 Cal. 45, 21 Pac. 544.

New York.— Sheehan 1). Long Island City,

11 Misc. (N. Y.) 487, 33 N. Y. Suppl. 428,

67 N. Y. St. 277.
Pennsylvania.— Lejee V. Continental Pass.

E. Co., 10 Phila. (Pa.) 362, 32 Leg. Int.

(Pa.) 386.

Tennessee.—^Nelson v. Haywood County, 87
Tenn. 781, 11 S. W. 885, 4 L. E. A. 648.

United States.— Pacific E. Co. v. Maguire,
20 Wall. (U. S.) 36, 22 L. ed. 282; Delmaa
V. Merchants Mut. Ins. Co., 14 Wall. (U. S.)

661, 20 L. ed. 757.

See 10 Cent. Dig. tit. " Constitutional
Law," § 275.

A change of constitutions does not release

a state from a contract made under a con-

stitution which authorized it to be made.
Jefferson Branch Bank v. Skelley, 1 Black
(TJ. S.) 436, 17 L. ed. 173; Mechanics, etc..

Bank v. Thomas, 18 How. (U. S.) 384, 15

L. ed. 460 ; Mechanics, etc.. Bank v. Debolt,

18 How. (U. S.) 380, 15 L. ed. 458; Dodge
V. Woolsey, 18 How. (U. S.) 331, 15 L. ed.

401. See also Lewis v. Woodfolk, 2 Baxt.
(Tenn.) 25.

The fact that when Georgia applied for re-

admission to the Union under the constitu-

tion of 1868 congress imposed certain condi-

tions does not make such constitution an act

of congress, so as to render valid a provision

therein which in eijfect impairs the obligation

of a contract. Marsh v. Burroughs, 1 Woods
(U. S.) 463, 16 Fed. Cas. No. 9,112, 10 Am.
L. Eeg. N. S. 718. See, however. Shorter v.

Cobb, 39 Ga. 285. See also In re Homestead
Cases, 22 Gratt. (Va.) 266, 12 Am. Eep. 507,

holding that congress has no power to author-
ize a state to pass laws impairing the obliga-

tions of contracts.

30. Florida.— Columbia County v. King,
13 Fla. 451.

Illinois.— Ford v. Chicago Milk Shippers'
Assoc, 155 111. 166, 39 N. B. 651, 27 L. E. A.
298.

Louisiana.— Guillotte v. New Orleans, 12

La. Ann. 432.

Pennsylvania.— Philadelphia l". Com., 52
Pa. St. 451.

Rhode Island.—People's Sav. Bank v. Tripp,
13 E. L 621.

United States.— Lehigh Water Co. v. Eas-
ton, 121 U. S. 388, 7 S. Ct. 916, 30 L. ed.

1059; Mississippi, etc., E. Co. v. McClure, 10
Wall. (U. S.) 511, 19 L. ed. 997.

See 10 Cent. Dig. tit. " Constitutional
Law," § 277.

31. Alabama.— Farrior v. New England
Mortg. Security Co., 92 Ala. 176, 9 So. 532,
12 L. E. A. 856.

Illinois.— Harmon v. Auditor, 123 111. 122,

13 N. E. 161, 5 Am. St. Eep. 502.

Neio Hampshire.— Willoughhv v. Holder-
ness, 62 N. H. 227.

South Carolina.— Walker v. State, 12 S. C.

200.

United States.—Los Angeles v. Los Angeles
City Water Co., 177 U. S. 558, 20 S. Ct. 736,

44 L. ed. 886; Houston, etc., E. Co. v. Texas,
177 U. S. 66, 20 S. Ct. 545, 44 L. ed. 672;
Louisiana v. Pilsbury, 105 V. S. 278, 26
L. ed. 1090; Chicago v. Sheldon, 9 Wall.
(U. S.) 50, 19 L. ed. 594; Butz r. Muscatine,
8 Wall. (U. S.) 575, 19 L. ed. 490; Thompson
V. Lee County, 3 Wall. (U. S.) 327, 18 L. ed.

177; Union Bank v. Geary, 5 Pet. (U. S.)

99, 8 L. ed. 60; Union Bank v. Board of

Oom'rs, 90 Fed. 7.

See 10 Cent. Dig. tit. " Constitutional
Law," § 278.

32. Springer v. Citizens' Natural Gas Co.,

145 Pa. St. 430, 22 Atl. 986; Agerter v. Van-
dergrift, 138 Pa. St. 576, 27 Wkly. Notes Cas.
(Pa.) 230, 21 Atl. 202; Mertz v. Vandergrift,
138 Pa. St. 576, 27 Wkly. Notes Cas. (Pa.)

230, 20 Atl. 1067; Ray v. Western Pennsyl-
vania Natural Gas Co., 138 Pa. St. 576, 27
Wkly. Notes Cas. (Pa.) 230, 20 Atl. 1065, 21
Am. St. Eep. 922, 12 L. E. A. 290; Storrie v.

Cortes, 90 Tex. 283, 38 S. W. 154, 35 L. E. A.
666, holding that a decision is not a law

[IX, A, 4. d]
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5. Attributes of Sovereignty— a. In General. In accordance with the well-

established general principle that a state cannot barter away or in any manner
abridge or weaken any of the essential attributes of sovereignty,'' one state legis-

lature cannot by any agreement bind itself or its successors not to exercise the
police power of the state'* or the right of eminent domain.'^ A state may, how-
ever, agree that certain property, rights, or franchises shall be exempt from taxa-

tion or be taxed at a certain agreed rate, and sucli an agreement, based on a
consideration, is a contract protected by the federal constitution ; '" but it has

within the constitutional prohibition. See
also, generally, the following cases

:

Alabama.— Johnson v. State, 91 Ala. 70, 9
So. 71.

California.—Allen v. Allen, 95 Cal. 184, 30
Pac. 213, 16 L. R. A. 646.

Iowa.— McClure v. Owen, 26 Iowa 243.

South Carolina.— McLure v. Melton, 24
S. C. 559, 58 Am. Rep. 272.

Teasas.— Smith v. Elliott, 39 Tex. 201.

United States.— Baltzer v. North Carolina,
16i U. S. 240, 16 S. Ot. 500, 40 L. ed. 684;
Wood V. Brady, 150 U. S. 18, 14 S. Ct. 6, 37
L. ed. 981 ; Pleasant Tp. v. .^tna L. Ins. Co.,

138 U. S. 67, 11 S. Ct. 215, 34 L. ed. 864.

See 10 Cent. Dig. tit. " Constitutional
Law," § 278.

Where contracts have been made in reliance

on a decision erroneously construing a stat-

ute, a reversal of the decision is not pro-

hibited, as a law impairing contracts. Al-
feritz V. Borgwardt, 126 Cal. 201, 58 Pac.
460; Central Land Co. v. Laidley, 159 U. S.

103, 16 S. Ct. 80, 40 L. ed. 91.

33. See note in 2 Cruise Real Prop.

( Greenleaf ed. ) , p. 67, where the editor ob-

serves :
" It is with great deference sub-

mitted that an important distinction should
be observed between those powers of govern-
ment which are essential attributes of sov-

ereignty, indispensable to be always preserved
in full vigor, such as the power to create reve-

nues for the public purposes, to provide for

the common defense, to provide for safe and
convenient ways for the public necessity and
convenience, and to tE^ke property for public
"uses, and the like, and those powers which
are not essential, such as the power to alienate
the lands and other property of the state, and
to make contracts of service, and of purchase
and sale, or tne like."

34. Alabama.—Birmingham Mineral R.
Co. V. Parsons, 100 Ala. 662, 13 So. 602, 46
Am. St. Rep. 92, 27 L. R. A. 263.

Connecticut.—Barlow v. Greogory, 31 Conn.
261.

Michigan.— People v. Hawley, 3 Mich. 330.

Nebraska.— Chicago, etc., R. Co. v. State,

47 Nebr. 549, 66 N. W. 624, 53 Am. St. Rep.

557, 41 L. R. A. 481.

Rhode Islamd.— State v. Paul, 5 R. I. 185.

Yermont.— Thorpe v. Rutland, etc., R. Co.,

27 Vt. 140, 62 Am. Dec. 625.

United States.— New Orleans Gas-Light

Co. V. Louisiana Light, etc., Co., 115 U. S.

650, 6 S. Ct. 252, 29 L. ed. 516; Northwestern

Fertilizing Co. v. Hyde Park, 97 U. S. 659, 24

X. ed. 1036 (where a company was authorized
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within a certain locality to manufacture and
convert animal matter into chemical products
and the act of incorporation declared that the
company should " have continued succession
and existence for the term of fifty years," it

was held that said act did not constitute a
contract guaranteeing to the company ex-

emption for fifty years from the exercise of
the police power of the state) ; Boston Beer
Co. V. Massachusetts, 97 U. S. 25, 24 L. ed.

989 (holding that the power of prescribing
general public regulations is resident in the
legislature and inalienable even by express
grant) ; Cantini v. Tillman, 54 Fed. 969.

See, however. State v. Meek, 112 Iowa 338,

84 N. W. 3, 84 Am. St. Rep. 342, 51 L. R. A.
414.

See 10 Cent. Dig. tit. " Constitutional
Law," § 286.

As to police power in general see supra,
VI.
Liquor licenses.— It has been held that a

state after granting licenses to sell liquors

for which a fee is received can revoke them by
a general law forbidding such sales. Com. v.

Brennan, 103 Mass. 70; Calder v. Kurby, 5

Gray (Mass.) 597; State v. Sterling, 8 Mo.
697 ; Freleigh v. State, 8 Mo. 606 ; Metropoli-
tan Bd. of Excise v. Barrie, 34 N. Y. 657.

Contra, Boyd v. State, 46 Ala. 329. See also

State V. Hawthorn, 9 Mo. 389; Hirn v. State,

1 Ohio St. 15.

35. Connecticut.— Enfield Toll Bridge Co.

V. Hartford, etc., R. Co., 17 Conn. 40, 42 Am.
Dec. 716, 17 Conn. 454, 44 Am. Dec. 556.

Illinois.— Hyde Park v. Oakwoods Ceme-
tery Assoc, lly 111'. 141, 7 N. E. 627; Mills

V. St. Clair County, 7 111. 197.

Indiana.—' Terre Haute v. Evansville, etc.,

R. Co., 149 Ind. 174, 46 N. E. 77.

Massachusetts.— Central Bridge Corp. v.

Lowell, 4 Gray (Mass.) 474.

New Hampshire.— Backus v. Lebanon, 11

N. H. 19, 35 Am. Dec. 466.

New Jersey.— Black v. Delaware, etc..

Canal Co., 24 N. J. Eq. 455.

New York.— In re Kerr, 42 Barb. (N. Y.)

119.

Vermont.— West River Bridge Co. v. Dix,

16 Vt. 446.

United States.— Long Island Water-Supply
Co. V. Brooklyn, 166 L. S. 685, 17 S. Ct. 718,

41 L. ed. 1165; Bridge Co. v. Dix, 6 How.
(U. S.) 507, 12 L. ed. 535.

36. Arkansas.— St. Louis, etc., R. Co. v.

Loftin, 30 Ark. 693; State v. Crittenden

County Ct., 19 Ark. 360.

Connecticut.— Seymour v. Hartford, 21
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been held that such a contract must be clear and explicit and will never be
presureied."

b. Exereise of War Power. A state constitutional provision that no judg-

Conn. 481; Landon v. Litchfield, 11 Conn.
251; Osborne v. Humphrey, 7 Conn. 335;
Atwater v. Woodbridge, 6 Conn. 223, 16 Am.
Dec. 46. See Lord v. Litchfield, 36 Conn. 116,
4 Am. Rep. 41; Brainard v. Colchester, 31
Conn. 407 ; Hart v. Cornwall, 14 Conn. 228.
Minnesota.— Stevens County v. St. Paul,

etc., R. Co., 36 Minn. 467, 31 N. W. 942.

'Sew Jersey.— State v. Railroad Taxation
Com'rs, 37 N. J. L. 240.

Pernnsylvwiwij— Londonderry v. Berger, 7

Leg. Gaz. (Pa.) 231.

Vnited, States.— Hartman v. Greenhow, 102

U. S. 672, 26 L. ed. 271; Murray v. Charles-

town, 96 U. S. 432, 24 L. ed. 760; Raleigh,

etc., R. Co. V. Reid, 13 Wall. (U. S.) 269, 20
L. ed. 570; Wilmington, etc., R. Co. v. Reid,

13 Wall. (U. S.) 264, 20 L. ed. 568 (holding
that where a state law chartering a company
provided that the property of the company
shall be exempt from taxation, such exemp-
tion constituted a contract between the state

and the company, which was violated by tax-

ing the franchise and rolling-stock of the

company) ; Washington University v. Rouse,

8 Wall. (U. S.) 439 note, 19 L. ed. 498; Home
of Friendless v. Rouse, 8 Wall. (U. S.) 430,

19 L. ed. 495; McGehee v. Mathis, 4 Wall.

(U. S.) 143, 18 L. ed. 314; Mechanics', etc..

Bank v. Thomas, 18 How. (U. S.) 384, 15

L. ed. 460; Mechanics', etc.. Bank v. Debolt,

18 How. (U. S.) 380, 15 L. ed. 458; Dodge v.

Woolsey, 18 How. (U. S.) 331, 15 L. ed. 401;

Ohio L. Ins., etc., Co. V. Debolt, 16 How.
(U. S.) 416, 14 L. ed. 997; Piqua Branch
Ohio Bank v. Knoop, 16 How. (U. S.) 369, 14

L. ed. 977 ; Gordon v. Appeal Tax Ct., 3 How.
(U. S.) 133, 11 L. ed. 529; New Jersey v.

Wilson, 7 Cranch (U. S.) 164, 3 L. ed. 303

(holding that a legislative act declaring that

certain lands whicli should be purchased from
the Indians should not thereafter be subject

to any tax constituted a contract which could

not be rescinded by a subsequent legislative

act ) ; Thompson v. Holton, 6 McLean ( U. S.

)

S86, 23 Fed. Cas. No. 13,958; Hewitt v. New
York, etc., R. Co., 12 Blatchf. (U. S.) 452, 12

Fed. Cas. No. 6,443.

No contract within the prohibition.— See

the following cases where it was held that on

the facts there was no contract within the

constitutional prohibition

:

Iowa.— Miller v. Hageman, 114 Iowa 195,

86 N. W. 281.

Kentucky.— Newport v. Com., 106 Ky. 434,

21 Ky. L. Rep. 42, 50 S. W. 845, 51 S. W.
433, 45 L. R. A. 518.

Maryland.—Appeal Tax Ct. v. State Uni-

versity, 50 Md. 457.

Minnesota.— State v. Stearns, 72 Minn. 200,

75 N. W. 210.

Mississippi.—^Adams v. Yazoo, etc., R. Co.,

77 Miss. 194, 24 So. 200, 317, 28 So. 956.

New Jersey.— New Brunswick v. William-

son, 44 N. J. L. 165; State v. Parker, 33
N. J. L. 192; State v. Wilson, 2 N. J. L. 300.
New York.— People v. Roper, 35 N. Y.

629; Matter of Vanttcrbilt, 50 N. Y. App. Div.
246, 63 N. Y. Suppl. 1079.

South Carolina.— Rose v. Charleston, 3
S. C. 369.

West Virginia.— Probasco v. Moimdsville,
11 W. Va. 501.

United States.—Covington v. Kentucky, 173
U. S. 231, 19 S. Ct. 383, 43 L. ed. 679; Welch
V. Cook, 97 U. S. 541, 24 L. ed. 1112; U. S. v.

Memphis, 97 U. S. 284, 24 L. ed. 937 ; Ken-
tucky Northern Bank v. Stone^ 88 Fed. 413;
llast Tennessee, etc., R. Co. v. Pickerd, 24
Fed. 614; Dundee Mortg., etc., Co. v. Multno-
mah County School Dist. No. 1, 19 Fed. 359;
Reclamation Dist. No. 108 v. Hagar, 6 Sawy.
(U. S.) 567, 4 Fed. 366. See also Orr v. Gil-

man, 183 U. S. 278 22 S. Ct. 213, 46 L. ed.

196; Gulf, etc., R. Co. v. Hewes, 183 U. S. 66,

22 S. Ct. 26, 46 L. ed. 86.

Contra, see the following cases: Brainard
V. Colchester, 31 Conn. 407; East Saginaw
Mfg. Co. V. East Saginaw, 19 Mich. 259, 2
Am. Rep. 82; Backus v. Lebanon, 11 N. H.
19, 35 Am. Dec. 466; Brewster v. Hough, 10
N. H. 138 ; Piscataqua Bridge v. New Hamp-
shire Bridge, 7 N. H. 35; Milan, etc., Plank
Road Co. V. Husted, 3 Ohio St. 578; Toledo
Bank v. Bond, 1 Ohio St. 622 ; Knoup v. Piqua
Branch State Bank, 1 Ohio St. 603; Me-
chanics', etc., Bank v. Debolt, 1 Ohio St. 591

;

Debolt V. Ohio L. Ins., etc., Co., 1 Ohio St.

563.

Miller, J., in his dissenting opinion, in
Washington University v. Rouse, 8 Wall.
(U. S.) 439, 19 L. ed. 498, speaking for Mr.
Chief Justice Chase, Mr. Justice Field, and
himself, said: "We do not believe that any
legislative body, sitting under a State Con-
stitution of the usual character, has a right
to sell, to give, or to bargain away forever
the taxing power of the State. This is a
power which in modern political societies, is

absolutely necessary to the continued exist-

ence of every such society. While under such
forms of government, the ancient chiefs or
heads of the government might carry it on by
revenues owned by them personally, and by
the exaction of personal service from their

subjects, no civilized government has ever

existed that did not depend upon taxation in

some form for the contmuance of that exist-

ence. To hold, then, that any one of the an-

nual Legislatures can, by contract, deprive

the State forever of the power of taxation, is

to hold that they can destroy the government
which they are appointed to serve, and that

their action in that regard is strictly law-

ful."

37. Brewster v. Hough, 10 N. H. 138 ; Mc-
Callie V. Chattanooga, 3 Head (Tenn.) 317;

Christ Church v. Philadelphia, 24 How. (U. S.)

[IX, A, 5, b]
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ment hitherto obtained on account of an act done in tlie prosecution of war in
accordance with civilized usages shall be enforced does not impair obligations
of contracts.^

e. Making Debtor Liable For Taxes on Debt. Acts requiring corporations to

pay taxes on their bonds and authorizing them to deduct the amount thereof in
accounting with the bondholders do not violate the obligation of contracts.^' A
state law, however, requiring a corporation to retain for the non-payment of taxes
a certain portion of the interest due on the bonds made and payable out of the
state to non-residents impairs the obligation of the contract evidenced by the
bonds." It has been held that a state constitutional provision making a mort-
gagee primarily liable for taxes assessed against the property and providing that

if the mortgagor pays all the taxes he may deduct from the debt the amount
assessed against the mortgagee does not impair an obligation executed prior

thereto, containing no express provision that the mortgagee should pay the taxes.*'

d. Slave Contracts. A clause in a state constitution to the effect that no
court shall have jurisdiction to try, give judgment on, or enforce any debt, the

consideration of which was a slave or the hire thereof, is void as to debts con-

tracted previous to its adoption, which were valid when adopted.*^

B. Contractsof States and Municipalities^^— I. In General— a. Contracts

300, 16 L. ed. 602; Providence Bank v. Bill-

ings, 4 fet. (U. S.) 514, 561, 7 L. ed. 939,

where Marshall, 0. J., said :
" That the tax-

ing power is of vital importance; that it is

essential to the existence of government ; are
truths which it cannot be necessary to re-

aflSrm. They are acknowledged and asserted
by all. It would seem that the relinquish-

ment of such a power is never to be assumed.
We will not say that a State may not relin-

quish it ; that a consideration sufficiently valu-
able to induce a partial release of it may not
exist; but as the whole community is inter-

ested in retaining it undiminished, that com-
munity has a right to insist that its aban-
donment ought not to be presumed in a case
in which the deliberate purpose of the State
to abandon it does not appear."
As to the effect of the constitutional pro-

hibition of the impairment of contracts on
the taxing power see, generally, the follow-
ing eases:

Iowa.— Haskel v. Burlington, 30 Iowa 232.

Wew Jersey.— State v. Eunyon, 41 N. J. L.
98.

Ohio.— Champaign County Bank v. Smith,
7 Ohio St. 42.

Oregon.— Mumford v. Sewall, 11 Greg. 67,
4 Pac. 585, 50 Am. Rep. 462.

Wisconsin.— Baton v. North, 32 Wis. 303.

United States.— Hanford ». Davies, 51 Fed.
258; Dundee Mortg. Trust Invest. Co. v. Par-
rish, 24 Fed. 197.

38. Peirce v. ICitzmiller, 19 W. Va. 564.

39. Ammidown v. Freeland, 101 Mass. 303,

3 Am. Hep. 359. See also Com. v. Delaware,

etc., Canal Co., 150 Pa. St. 245, 24 Atl. 599;

Com. V. New York, etc., R. Co., 150 Pa. St.

234, 24 Atl. 609 ; Com. v. Clearfield Coal Co.,

129 Pa. St. 461, 2o Wkly. Notes Cas. (Pa.)

15, 28, 18 Atl. 414; Com. v. North Pennsyl-

vania R. Co., 129 Pa. St. 460, 18 Atl. 414;

Com. V. Delaware, etc., R. Co., 129 Pa. St. 458,
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18 Atl. 414; Com. v. Lehigh Valley R. Co.,

129 Pa. St. 429, 18 Atl. 406, 410; Maltby v.

Reading, etc., R. Co., 52 Pa. St. 140 ; Vermont,
etc., R. Co. V. Vermont Cent. R. Co., 63 Vt. 1,

21 Atl. 262, 731, 10 L. R. A. 562, holding that
a corporation tax law providing that when a,

railroad is operated under a lease the tax
shall be paid by the lessee and deducted from
the rent is not imconstitutional as impairing
the obligation of contracts.

40. In re State Ta:x, etc., 15 Wall. (U. S.)

300, 21 L. ed. 179 ireversing Pittsburg, etc.,

R. Co. V. Com., 66 Pa. St. 73, 5 Am. Rep. 344;
Delaware, etc., R. Co. v. Com., 66 Pa. St. 64].

41. Hannill v. Littner, (Cal. 1885) 7 Pac.

707; Hay v. Hill, 65 Cal. 383, 4 Pac. 378.

See also Detroit v. Board of Assessors, 91

Mich. 78, 51 N. W. 787, 16 L. R. A. 59; Cook
V. Smith, 30 N. J. L. 387.

42. Alabama.— Hubbard v. Baker, 48 Ala.

491; Curry v. Davis, 44 Ala. 281; Fitzpatrick
V. Heane, 44 Ala. 171, 6 Am. Rep. 128; Mc-
Elvain v. Mudd, 44 Ala. 48, 4 Am. Rep. 106.

ArKwnsas.— Hastings v. White, 26 Ark.
308; Sevier v. Haskell, 26 Ark. 133.

Florida.— McNealy v. Gregory, 13 Fla. 417.

Illinois.— Roundtree v. Baker, 52 111. 241,

4 Am. Rep. 597.
Louisiana.— Tate v. Fletcher, 19 La. Ann.

371; Wainwright v. Bridges, 19 La. Ann.
234.

South Carolina.— Calhoun v. Calhoun, 2
S. C. 283.

United States.— Osborn v. Nicholson, 13
Wall. (U. S.) 654, 20 L. ed. 689; White v.

Hart, 13 Wall. (U. S.) 646, 20 L. ed. 685;
Buckner v. Street, 1 Dill. (U. S.) 248, 4 Fed.

Cas. No. 2,098, 13 Int. Rev. Rec. 114, 7 Nat.
Baukr. Reg. 255.

See 10 Cent. Dig. tit. " Constitutional
Law," § 291.

43. See also, generally, MtiraciPAi. Coe-
POBATioNS; States.
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For Printing. It being a well-established general principle that a contract

entered into between the state and an individual is as I'ulty protected by the con-

stitutional prohibition agajinst states impairing the obligation of contracts as a
contract between two individuals," it is necessary to examine into tlie effect of
that prohibition on the particular contracts of the states. For example contracts

for state printing are protected by the constitutional prohibition against the
impairment of contracts.^'

b. Exemptions, Bounties, and Annuities. Exemption from jury duty or mili-

tary service is not a contract between the state and those exempted ; ^ nor is a
bounty*' or annuity.*'

e. .Grants. A legislative grant, being an executed contract, is within the con-

stitutional prohibition.*'

44. See supra, IX, A, 2.

45. State v. Barker, 4 Kan. 379, 96 Am.
Dec. 175; Matter of Headnotes, etc., 43 Mich.
641, 8 N. W. 552; Jones v. Hobbs, 4 Baxt.
(Tenn.) 113.

46. IBIoom V. State, 20 Ga. 443 (exemption
of members of fire company from jury duty) ;

In re Powell, 5 Mo. App. 220 [see, however.
Ex p. Goodwin, 67 Mo. 637] ; Gatlin v. Wal-
ton, 60 N. C. 325 (exemption from military
service). But see Hasbrouek v. Shipman, 16
Wis. 296; Kirkman v. Bird, 21 Utah 100, 61
Pac. 338, 83 Am. St. Rep. 774, 58 L. R. A.
b69 (exemption from execution).

For exemption from taxation see supra, IX,
A, 5.

47. East Saginaw Mfg. Go. v. East Sagi-
naw, 19 Mich. 259, 2 Am. Rep. 82 [affirmed in
13 Wall. (U. S.) 373, 20 L. ed. 611], holding
that a state law offering a bounty for every
bushel of salt manufactured in the state from
water obtained by boring in the state is not a
contract in such a sense that it cannot be re-

pealed. See, however. Smith v. Auditor-Gen.,
80 Mich. 205, 45 N. W. 136, holding that a
boimty of one hundred dollars to a soldier

created a vested right.

As to bounties generally see Bounties, 5
Cyc. 976.

48. Dale v. Governor, 3 Stew. (Ala.) 387.

See, however, Planters' Consol. Assoc, v. Lord,

35 La. Ann. 425; St. John's College v. State,

15 Md. 330.

As to annuities generally see Annuities, 2

Cyc. 458.

49. California.— Grogan v. San Francisco,

18 Cal. 590.

Illinois.— Bruce v. Schuyler, 9 111. 221, 46

Am. Dec. 447.

Minnesota.— U. S. v. Minnesota, etc., R.

Co., 1 Minn. 127.

Mississippi.— Commercial Bank v. Cham-
bers, 8 Sm. & M. (Miss.) 9.

Vermont.— Herrick v. Randolph, 13 Vt.

625; Caledonia County Grammar School v.

Burt, 11 Vt. 632.

Washington.— State v. Bridges, 22 Wash.

64, 60 Pac. 60, 79 Am. St. Rep. 714.

United States.— Davis V. Gray, 16 Wall.

(U. S.) 203, 21 L. ed. 447; Charles River

Bridge V. Warren Bridge, 11 Pet. (U. S.)

420, 9 L. ed. 773, 938; Fletcher v. Peck, 6

Cranch (U. S.) 87, 3 L. ed. 162; Minnesota
V. Duluth, etc., R. Co., 97 Fed. 353; Balti-

more Trust, etc., Co. v. Baltimore, 64 Fed.

153.

See 10 Cent. Dig. tit. " Constitutional

Law," § 293; and supra, IX, A, 2.

Illustrations of state statutes held to im-
pair the obligation of contracts based on
grants or conveyances:

California.— Rich v. Maples, 33 Cal. 102;
Montgomery v. Kasson, 16 Cal. 189, holding
that a contract by the state to convey landa
upon the performance of a condition prece-

dent by the grantee creates a contract with
parties accepting and partly performing the
condition, which the legislature cannot take
away by a repeal of the granting act.

Kentucky.— Graded School Dist. No. 2 v.

Bracken Academy, 95 Ky. 436, 15 Ky. L. Rep.
856, 26 S. W. 8 ; Gaines v. Buford, 1 Dana
(Ky.) 481.

Louisiana.— Mower v. Kemp, 42 La. Ann.
1007, 8 So. 830.

Maryland.— Baltimore, etc., R. Co. v.

Chase, 43 Md. 23.

Nebraska.— State v. Thayer, 46 Nebr. 137,

64 N. W. 700; State v. McPeak, 31 Nebr. 139,

47 N. W. 691 ; Koenig v. Omaha, etc., R. Co.,

3 Nebr. 373.

New Jersey.— Glover v. Powell, 10 N. J.

Eq. 211.

New York.— People v. Piatt, 17 Johns.

(N. Y.) 195, 8 Am. Dec. 382 ; Beekman v. Sara-

toga, etc., R. Co., 3 Paige (N. Y.) 45, 22 Am.
Dec. 679.

North Carolina.— State v. Richmond, etc.,

R. Co., 73 N. C. 527, 2l Am. Rep. 473; Stan-

mire V. Taylor, 48 N. C. 207.

Pennsylvania.— Drew v. New York, etc., R.
Co., 81 Pa. St. 46.

Tennessee.— Williams v. Register of West
Tennessee, Cooke (Tenn.) 214.

Texas.— Houston, etc., R. Co. v. Texas, etc.,

R. Co., 70 Tex. 649, 8 S. W. 498.

Vermont.— Franklin County Grammar
School V. Bailey, 62 Vt. 467, 20 Atl. 820, 10

L. R. A. 405.

Wisconsin.— State v. School Lands, 4 Wis.
414.

United States.— Pennoyer v. McConnaughy,
140 U. S. 1, 11 S. Ct. 699, 35' L. ed. 363

[affirming 43 Fed. 196] ; Illinois v. Illinois

[IX. B. 1, e]
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d. Hiring Out Convicts. Contracts for convict labor, whether made with the
warden or the inspectors, are always subject to the right of the legislature 'to

change its policy in regard to the penal system. Such interference with such
contracts is not an impairment of the obligation in the constitutional sense.*'

e. Licenses. As a license authorizing a person to practise a profession " or to

carry on a particular business ^^ is not a contract which vests a right but merely

Cent. R. Co., 33 Fed. 730; Gray v. Davis, 1

Woods (U. S.) 420, 10 Fed. Gas. No. 5,715.
See 10 Cent. Dig. tit. " Constitutional

Xaw," § 293.

Illustrations of state statutes held not to
impait the obligation of contracts:

Galifornia.— Reclamation Dist. v. Hagar,
66 Cal. 54, 4 Pac. 945; Floyd v. Blanding, 54
Cal. 41.

Georgia.— Brinsfield v. Carter, 2 Ga. 143.

Louisiana.— State v. Lanier, 47 La. Ann.
110, 16 So. 647.

Massachusetts.— Com. v. Bailey, 13 Allen
(Mass.) 541; Humphrey v. Whitney, 3 Pick.

(Maes.) 158.

New York.— Corning v. Greene, 23 Barb.
(N. Y.) 33; Lansing v. Smith, 4 Wend.
(N. Y.) 9, 21 Am. Dec. 89; New York v.

Slack, 3 Wheel. Crim. Cas. (N. Y.) 237.

Tennessee.— Huntsman v. Randolph, 5

Hayvr. (Tenn.) 263.

Washington.— Allen v. Forrest, 8 Wash.
700, 36 Pac. 971, 24 L. R. A. 606.

United States.— Hagar v. Reclamation
Dist., Ill U. S. 701, 4 S. Ct. 663, 28 L. ed.

569 laffirming 6 Sawy. (U. S.) 567, 4 Fed.

366]; League v. De Young, 11 How. (U. S.)

185, 13 L. ed. 657; Livingston v. Moore, 7

Pet. (U. S.) 469, 8 L. ed. 751; Jackson v.

Lamphire, 3 Pet. (U. S.) 280, 7 L. ed. 679;
Yanhorne v. Dorranee, 2 Dall. (U. S.) 304,

28 Fed. Cas. No. 16,857; Bennett v. Boggs,
Baldw. (U. S.) 60, 3 Fed. Cas. No. 1,319;

McCoy V. Washington County, 3 Wall. Jr.

(U. S.) 381, 15 Fed. Cas. No. 8,731, 7 Am.
L. Reg. 193, 3 Phila. (Pa.) 290, 15 Leg. Int.

388. And see Wilson v. Standefer, 184 U. S.

399, 22 S. Ct. 384, 46 L. ed. 612 [affirming

(Tex. Civ. App. 1900) 55 S. W. 1136].

Escheat.— A statute providing for escheat
proceedings, and a determination of the

rights of the state as against all possible

claimants, after actual notice to all known
claimants and constructive notice to all un-
known ones, does not impair the obligation

of any contract contained in the grant under
which the deceased owner held, whether that
grant was from the state or from a private

person. Den v. Foy, 5 N. C. 58, 3 Am. Dec.
672; Hamilton v. Brown, 161 U. S. 256, 16

S. Ct. 585, 40 L. ed. 691. See also Mulligan
V. Corbin, 7 Wall. (U. S.) 487, 19 L. ed. 222.

And see, generally. Escheat.
50. Mason, etc., Co. v. Main Jellico Moun-

tain Coal Co., 87 Ky. 467, 10 Ky. L. Rep.

440, 9 S. W. 391 ; Hancock v. Ewing, 55 Mo.
101. See Georgia Penitentiary Co. v. Nelms,
71 Ga. 301.

As to convicts generally see Convicts.
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51. License to practise law.— California.—
Cohen v. Wright, 22 Cal. 293, holding that

the act of April 25, 1863, requiring attorneys

at law to file affidavits of allegiance in order

to practise law is not unconstitutional as im-
pairing the obligation of contracts.

Kentucky.— Baker v. Lexington, 21 Ky. L.

Rep. 809, 53 S. W. 16.

Missouri.— St. Louis v. Sternberg, 69 Mo.
289 (holding that the statute of Missouri im-
posing a tax upon lawyers according to their

income is constitutional) ; State v. Garesche,
36 Mo. 256; Simmons v. State, 12 Mo. 268,

49 Am. Dec. 131.

Ohio.— State v. Gazlay, 5 Ohio 14.

West Virginia.— Ex p. Quarrier, 4 W. Va.
210; Ex p. Hunter, 2 W. Va. 122.

United States.— In re Baxter, 2 Fed. Cas.
No. 1,118, 5 Am. L. Reg. N. S. 159 note.

See 10 Cent. Dig. tit. " Constitutional

Law," § 299; and, generally, Attoenet and
Client, 4 Cyc. 898.

52. License to carry on a particular busi-

ness.

—

Florida.—Bishoff v. State, (Fla. 1901)
30 So. 808.

Louisiana.— New Orleans v. Turpin, 13 La.
Ann. 56 (holding that the license granted
to auctioneers by the auditor of public ac-

counts involves no contract exempting them
from taxation) ; First Municipality v. Man-
uel, 4 La. Ann. 328 ( license as confectioner )

.

Maryland.—-Pfefferling v. Baltimore, 88
Md. 475, 41 Atl. 778.

Ohio.— State v. Coleman, 64 Ohio St. 377,

60 N. E. 568, 55 L. R. A. 105.

Pennsylvania.— Drexel v. Com., 46 Pa. St.

31 [affirming 1 Pearson (Pa.) 337, license as

broker].

West Virginia.— Blue Jacket Consol. Cop-
per Co. V. Scherr, 50 W. Va. 533, 40 S. E.
514.

But see Buffalo v. Chadeayne, 134 N. Y.
163, 31 N. E. 443, 45 N. Y. St. 765 [affirming

7 N. Y. Suppl. 501, 27 N. Y. St. 60], holding
that where a person, under a permit granted
by a city council to erect frame buildings

within the fire limits, has made contracts

and incurred liabilities thereon before a re-

mission thereof, he acquires a private prop-
erty right in which he is entitled to protec-

tion.

See 10 Cent. Dig. tit. " Constitutional

Law," § 299 et seq.

License to a corporation to do business does
not curtail the authority of the state to

regulate the conduct of the corporation in the
future, .^tna Standard Iron, etc., Co. v.

Taylor, 4 Ohio S. & C. PI. Dec. 180, 3 Ohio
N. P. 152 (increase of fee of foreign corpo-
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the grant of a privilege, such a license is not protected by the constitutional pro-

hibition as to the impairment of the obligation of contracts ; but an act which
requires a person selling tax-receivable coupons or tendering or passing such cou-

pons for anotlier to pay a certain high license impairs the obligation of a contract.^

f. Location of County-Seat or Court-House. Likewise there is no contract

within the purview of the federal constitution, where a county-seat or court-house

is located at a particular place, upon certain conditions which have been fulfilled.^

g. Making Bank Paper Receivable in Payment of Debts Due State. A state

act, however, which makes bank paper receivable in payment of debts due the

state is a contract which cannot be impaired by a subsequent repeal of the act, so

far as such repeal affects notes in circulation at the time thereof.^^

ration to do business) ; People «. Cook, 148

U. S. 397, 13 S. Ct. 645, 37 L. ed. 498 {af-

firming 110 N. Y. 443, 18 N. E. 113, 18 N. Y.
St. 100] ; Home Ins. Co. v. Augusta, 93 U. S.

116, 23 L. ed. 825, holding annual license-tax

on insurance companies to be valid. See
COEPOKATIONS.

Iiicenses to sell liquors are not contracts

between the states and the persons licensed,

giving the latter vested rights protected on
general principles or by the federal constitu-

tion prohibiting subsequent legislation im-
pairing the obligation of contracts.

Alabama.— Powell v. State, 69 Ala. 10.

Gonnectiout.— La Croix v. Fairfield County,
49 Conn. 591.

Georgia.— Brown v. State, 82 Ga. 224, 7

S. E. 915.

Illinois.— Schwuschow v. Chicago, 68 111.

444; Gutzweller v. People, 14 111. 142.

Indiana.— Moore v. Indianapolis, 120 Ind.

483, 22 N. E. 424.

Iowa.—Columbus v. Cutcomp, 61 Iowa 672,

17 N. W. 47 ; State v. Carney, 20 Iowa 82.

Kansas.— In re Prohibitory Amendment
Cases, 24 Kan. 700.

Louisiana.— State v. Bott, 31 La. Ann. 663,

33 Am. Rep. 224.

Maryland.— Fell v. State, 42 Md. 71, 20

Am. Rep. 83.

Massachusetts.— Moran v, Goodwin, 130

Mass. 158, 160, 39 Am. Rep. 443 (where the

court said :
" The license is not a contract.

The license is simply an authority to sell

according to law, and subject to all the limi-

tations, restrictions and liabilities which the

law imposes") ; Com. r. Brennan, 103 Mass.

70; Calder i'. Kurby, 5 Gray (Mass.) 597.

Mississippi.— Coulson f. Harris, 43 Miss.

728 ; Reed v. Beall, 42 Miss. 472.

Nebraska.— Martin v. State, 23 Nebr. 371,

36 N. W. 544.

New Hampshire.— State v. Holmes, 38

N. H. 225; Adams v. Hackett, 27 N. H. 289,

59 Am. Dec. 376.

New York.— Metropolitan Bd. of Excise

V. Barrie, 34 N. Y. 657; Franklin f. Soher-

merhorn, 8 Hun (N. Y.) 112; Baker v. Pope,

2 Hun (N. Y.) 556; People v. Krushaw, 31

How. Pr. {N. Y.) 344 note; Holt v. Excise

Com'rs, 31 How. Pr. (N. Y.) 334 note.

Pennsylvania.— Hadtner v. Williamsport,

15 Wkly. Notes Cas. (Pa.) 138.

South Carolina.— State v. Chester, 39 S. C.

307, 17 S. E. 752.

Tennessee.— Smith v. KnoxVille, 3 Head
(Tenn.) 245.

Texas.— Rowland v. State, 12 Tex. App.
418.

United States.— Boston Beer Co. v. Massa-
chusetts, 97 U. S. 25, 24 L. ed. 989; Kresser
V. Lyman, 74 Fed. 765.

See 10 Cent. Dig. tit. " Constitutional
Law," § 300.

53. McGahey v. Virginia, 135 U. S. 662,

685, 10 S. Ct. 972, 34 L. ed. 304. Gontra,
Cuthbut V. Com., 85 Va. 899, 9 S. E. 16; Com.
V. Krise, 84 Va. 521, 9 S. E. 1121; Com. v.

Plunkett, 84 Va. 519, 9 S. E. 1120; Com.
V. Larkin, 84 Va. 517, 5 S. E. 526; Com. v.

Maury, 82 Va. 883, 1 S. E. 185.

54. Arkansas.— Moses v. Kearney, 31 Ark.
261, holding that an act providing that a
county-seat shall not be removed without re-

payment to landowners of expenditure in-

curred by them on the faith of its location

is not a contract but an act of legislation

which may be repealed.

Indiana.— Swartz v. Lake County, 158 Ind.

141, 63 N. E. 31; Armstrong f. Dearborn
County, 4 Blackf. (Ind.) 208; Elwell v.

Tucker, 1 Blackf. (Ind.) 285.

North Carolina.— State v. Jones, 23 N. C.

414.

Ohio.— Newton v. Mahoning County, 26
Ohio St. 618; State v. Perry County, 5 Ohio
St. 497.

Texas.— Alley v. Denson, 8 Tex. 297.

United States.—• Newton v. Mahoning
County, 100 U. S. 548, 25 L. ed. 710.

See 10 Cent. Dig. tit. " Constitutional
Law," § 305.

But see Gill v. Seowden, 14 Phila. (Pa.)

626, 36 Leg. Int. (Pa.) 487.

55. Graniteville Mfg. Co. v. Roper, 15

Rich. (S. C.) 138; State v. Sneed, 9 Baxt.
(Tenn.) 472; Furman v. Nichol, 3 Coldw.
(Tenn.) 432; Keith v. Clark, 97 U. S. 454,

24 L. ed. 1071; Furman i: Nichol, 8 Wall.

(U. S.) 44, 19 L. ed. 370; Woodruff v. Trap-
nail, 10 How. (U. S.) 190, 13 L. ed. 383.

Contra, Paup v. Drew, 9 Ark. 205; Wood-
ruflf V. Atty.-Gen., 8 Ark. 236. See also State

V. Gaillard, 11 S. C. 309; State v. Stoll. 2

S. C. 538; South Carolina v. Gaillard, 101

U. S. 433, 25 L. ed. 937; Tennessee v. Sneed,

[IX. B, 1, g]
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h. Purchases at Tax-Sale. State laws which merely regulate the remedj by

changing the rules of evidence in connection with tax-titles and do not take away
any right do not impair the obligations of a contract.^

i. State Indebtedness. An act of the legislature allowing the state to be sued
is a mere privilege, and not a contract the obligation of which is impaired by a
subsequent statute destroying the right ;" but a law passed by a state withdraw-
ing from its officers the power of carrying out the contract embodied in its bonds
and coupons or certificates of indebtedness is unconstitutional as impairing the
obligation thereof.^

96 U. S. 69, 24 L. ed. 610, where only the
remedy was affected.

56. Co«t/ornia.— Tuttle v. Block, 104 Cal.
443, 38 Pac. 109.

Kansas.— Watkins v. Inge, 24 Kan. 612.
Oregon.— State v. Sears, 29 Oreg. 580, 43

Pac. 482, 46 Pac. 785, 54 Am. St. Rep. 808;
Strode v. Washer, 17 Oreg. 50, 16 Pac. 926,
holding that where a law providing that a
tax deed shall be conclusive evidence of the
regularity of the levy, etc., and sale of the
property is amended so as to destroy the
conclusive effect of the tax deed, such amend-
ment does not impair the obligation of con-

tracts as to prior purchase but simply
changes the rules of evidence. See, however,
Tracy v. Reed, 3 Sawy. (U. S.) 622, 38 Fed.
69, 2 L. R. A. 773; Marx v. Hanthorn, 30
Fed. 579.

Pennsylvania.—Smith v. Merchand, 7 Serg.

& R. (Pa.) 260, 10 Am. Dec. 465.

Washington.— Herrick v. Neisz, 16 Wash.
74, 47 Pac. 414.

Wisconsin.— International L. Ins. Co. v.

Scales, 27 Wis. 640; Lain v. Shepardson, 18

Wis. 59.

United States.—Coulter v. Stafford, 56 Fed.

564, 6 C. C. A. 18 [see, however. Gage v.

Stewart, 127 HI. 207, 19 N. E. 702, 11 Am.
St. Rep. 116] ; Barrett v. Holmes, 102 U. S.

651, 26 L. ed. 291 (holding that a statute

providing that an action by one claiming un-
der a tax deed for recovery of real estate sold

for taxes shall be brought within five years
is valid) ; Curtis v. Whitney, 13 Wall.(U. S.)

68, 20 L. ed. 513.

A law which extends the time of redemp-
tion from tax-sales previously made is in-

valid as impairing the obligation of eon-

tracts. State V. Bradshaw, 39 Fla. 137, 22
So. 296; Dikeman v. Dikeman, 11 Paige
(N. Y.) 484; State v. Fylpaa, 3 S. D. 586. 54
N. W. 599; Robinson v. Howe, 13 Wis. 341.

Special provisions as to tax-sales held to

impair the obligation of contracts see Hull v.

State, 29 Fla. 79, 11 So. 97, 30 Am. St. Rep.

95, 16 L. R. A. 308; Bruce v. Schuyler, 9

111. 221, 46 Am. Dec. 447; Roberts v. First

Nat. Bank, 8 N. D. 504, 79 N. W. 1049; State

V. Capealler, 6 Ohio Dec. (Reprint) 702, 7

A-m . L. Rec. 473; Corbin v. Washington
County, 1 McCrary (U. S.) 521, 3 Fed. 356.

57. E(D p. State, 52 Ala. 231, 23 Am. Rep.

567 ; Baltzer v. State, 109 N. C. 187, 13 S. E.

724; Baltzer v. State, 104 N. C. 265, 10 S. E.

153; State v. Tennessee Bank, 3 Baxt.
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(Tenn.) 395; Baltzer v. North Carolina, 161
U. S. 240, 16 S. Ct. 500, 40 L. ed. 684 ; South
etc., Alabama R. Co. v. Alabama, 101 U. S.

832, 25 L. ed. 973; Memphis, etc., R. Co. r,

Tennessee, 101 U. S. 337, 25 L. ed. 960;
Washington Bank v. Arkansas, 20 How.
(U. S.) 530, 15 L. ed. 993; Beers v. Arkansas,
20 How. (U. S.) 527, 15 L. ed. 991. In Carr
V. State, 127 Ind. 204, 26 N. E. 778, 22 Am.
St. Rep. 624, 11 L. R. A. 370, it was held
that while a state may not enact laws im-
pairing the obligation of its contracts, yet it

may avoid payment of its obligations by fail-

ure or refusal to make the necessary appro-
priation, for there is no power to coerce it

into so doing.
A state may change time and method of

enforcement of claim against it.

Arkansas.—Platenius v. State, 17 Ark. 528.
California.—Sharp v. Contra Costa County,

34 Cal. 284.

Idaho.—^Lamkin v. Sterling, 1 Ida. 92.

Louisiana.—State v. Jumel, McGloin (La.)
144.

Mississippi.— Swann v. Buck, 40 Miss. 268.
North Carolina.— Wilson v. Jenkins, 72

N. C. 5.

Tennessee.— School Com'rs v. State, 7

Humphr. (Tenn.) 113.

See, however, Forstall v. Planters Consol.
Assoc, 34 La. Ann. 770.

See 10 Cent. Dig. tit. "Constitutional
Law," § 319.

58. Louisiana v. Jumel, 107 U. S. 711, 2
S. Ct. 128, 27 L. ed. 448. See also Curran v.

Arkansas, 15 How. (U. S.) 304, 14 L. ed. 705.
A fund or property created or held for the

purpose of paying a state indebtedness can-
not be diverted from such purpose. People v.

Brooks, 16 Cal. 11; State v. Cardoza, 8 S. C.
71, 28 Am. Rep. 275; Wabash, etc.. Canal Co.
V. Beers, 2 Black (U. S.) -448, 17 L. ed. 327
(holding that a lien of a bondholder who
has lent money to a state on the pledge of

certain property by its legislature cannot be
destroyed or postponed by a subsequent act

of such legislature) ; Ford v. Delta, etc..

Land Co., 43 Fed. 181; Chaffraix v. Board of

Liquidation, 11 Fed. 638; McComb v. Board
of Liquidation. 2 Woods (U. S.) 48, 15 Fed.
Cas. No. 8,707, 7 Chic. Leg. N. 251. See,

however. Internal Imp. Fund v. St. Johns R.
Co., 16 Fla. 531 ; Fisher v. Steele, 39 La. Ann.
447, 1 So. 882; State V. Hoeflinger, 31 Wis.
257.

Where by a funding act a state authoiizcs
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3r Legislative Control of Municipal Corporations— a. In General. Municipal
ccpcrations, such as counties, cities, and towns, being mere creatures and agents

of the state, stand in their governmental or pubHc character in no contract rela-

tions with the state, and so are not within the provision that renders laws impair-

ing the obligation of contracts unconstitutional ; but at the pleasure of the state

their charters may be amended, changed, or revoked, subject only to the restraints

of special constitutional provisions.^' So in general the imposition by the state

the pa3^ment of taxes by coupons cut fiom
the state bonds a subsequent repealing act
impairs the obligation of the contract. Peo-
ple V. Brooks, 16 Cal. 11; State v. Young, 29
Minn. 474, 9 N. W. 737; Antoni v. Wright,
22 Gratt. (Va.) 833; McGahev v. "Virginia,

135 U. S. 662, 10 S. Ct. 972, 34 L. ed. 304;
Sands v. Edmunds, 116 U. S. 585, 6 S. Ct.

516, 29 L. ed. 739; Royall v. Virginia, 116
U. S. 572, 6 S. Ct. 510, 29 L. ed. 735; Chaf-
fiu V. Taylor, 116 U. S. 567, 6 S. Ct. 518, 29
L. ed. 727; Allen v. Baltimore, etc., R. Co.,

114 U. S. 311, 5 S. Ct. 925, 962, 29 L. ed.

200; ChaflBn v. Taylor, 114 U. S. 309, 5 S. Ct.

924, 962, 29 L. ed. 198; White v. Greenhow,
114 U. S. 307, 5 S. Ct. 923, 962, 29 L. ed. 199

;

Poindexter v. Greenhow, 114 U. S. 270, 5

S. Ct. 903, 962, 29 L. ed. 185; Strickler v.

Yager, 29 Fed. 244; Willis v. Miller, 29 Fed.
238; Harvey v. Virginia, 20 Fed. 411; Balti-

more, etc., R. Co. V. Allen, 17 Fed. 171.

Statute.^, however, which merely regulate
Ihe payment of taxes by coupons do not im-
pair the obligation of contracts. State v.

Board of Liquidation, 27 La. Ann. 577

;

Whaley v. Gaillard, 21 S. C. 560; Maury v.

Com., 92 Va. 310, 23 S. E. 757; Laube v.

Com., 85 Va. 530, 8 S. E. 246 (holding that
the act of Jan. 26, 1886, entitled "An act

to prescribe a rule of evidence in certain

cases," under which the state may require

the bonds from which state coupons offered

in payment of taxes are alleged to have been
detached to be produced in evidence is not
unconstitutional as impairing the obligation

of a contract) ; Bryan v. Com., 85 Va. 526,

8 S. E. 246; McGahey v. Com., 85 Va. 519, 8

S. E. 244; Ellett v. Com., 85 Va. 517, 8

S. E. 246; Com. v. Booker, 82 Va. 964,

7 S. E. 381; Com. v. Jones, 82 Va. 789, 1 S. E.

84; Com. V. Weller, 82 Va. 721, 1 S. E.

102 (holding that an act forbidding the use
of expert testimony in the trial of an issue

as to the genuineness of coupons detached
from bonds of the state of Virginia is valid) ;

Cornwall v. Com., 82 Va. 644, 3 Am. St. Rep.

121; Wise V. Rogers, 24 Gratt. (Va.) 169;
Eco p. Ayers, 123 U. S. 443, 8 S. Ct. 164, 31

L. ed. 216; Strickler v. Yager, 29 Fed. 244;

Willis V. Miller. 29 Fed. 238.

Statutes authorizing certain methods of

taxation for the payment of bonds are not

cojitracts with the bondholders which are im-

paired by subsequent statutes repealing or

changing such methods of taxation.^

/jidiano.— Marion Tp. Grave Road Co. v.

Sleeth, 53 Ind. 35.

Mississippi.— Bunch v. Wolverstein, 62

Miss. 56. See also Gibbs v. Green, 54 Miss.

592.

New York.— People v. Montgomery County,
67' N. Y. 109, 23 Am. Rep, 94.

South Carolina.— See Morton v. Comptrol-
ler-Gen., 4 S. C. 430.

Texas.— State v. Delesdenier, 7 Tex. 76.

United States.— Gilman v. Sheboygan, 2
Black (U. S.) 510, 17 L. ed. 305.

See 10 Cent. Dig. tit. " Constitutional

Law," § 322.

59. California.— People v. Hill, 7 Cal. 97.

/ZKnois.— Cornell v. People, 107 III. 372;
People V. Power, 25 111. 187; Richland County
V. Lawrence Coxmty, 12 111. 1.

Louisiana.— State v. People's Slaughter
House, etc., Co., 46 La. Ann. 1031, 15 So.

408; Moore v. New Orleans, 32 La. Ann. 726;
Layton v. New Orleans, 12 La. Ann. 515; Rey-
nolds V. Baldwin, 1 La. Ann. 162.

ilfoiwe.^ Bradford v. Cary, 5 Me. 339.

Maryland.— Hagerstown r. Sehner, 37 Md.
180 (excellent statement of principles of con-

trol) ; Baltimore v. State, 15 Md. 376, 74 Am.
Dec. 572.

Massachusetts.— Com. v. Plaisted, 148

Mass. 375, 19 N. E. 224, 12 Am. St. Rep. 566,

2 L. R. A. 142.

Michigan.— Detroit v. Blackeby, 21 Mich.

84, 4 Am. Rep. 450 ; Smith v. Adrian, 1 Mich.
495.

Mississippi.— State Bd. of Education v.

Aberdeen, 56 Miss. 518.

Nebraska.— Turner v. Althaus, 6 Nebr. 54.

Nevada.— State v. Rosenstock, 11 Nev. 128.

New Hampshire.— Weeks v. Gilmanton, 60
N. H. 500.

New Jersey.—'Jersey City v. Jersey City,

etc., R. Co., 20 N. J. Eq. 360.

New York.— People v. Pinckney, 32 N. Y.
377.

North Carolina.— Lilly v. Taylor, 88 N. C.

489; Mills v. Williams, 33 N. C. 558.

Oregon.— Ladd v. Portland, 32 Oreg. 271,

51 Pac. 654, 67 Am. St. Rep. 526.

Pennsylvania.—DowningtoAvn Gas, etc., Co.

V. Downingtown, 175 Pa. St. 341, 38 Wkly.
Notes Cas. (Pa.) 376, 34 Atl. 790; Philadel-

phia V. Fox, 64 Pa. St. 169; Erie v. Erie

Canal Co., 59 Pa. St. 174; Philadelphia v.

Field, 58 Pa. St. 320; Matter of Clinton St.,

2 Brewst. (Pa.) 599.
]

Tennessee.— Lynch v. Lafland, 4 Coldw.
(Tenn.) 96.

United States.—Covington v. Kentuclcy, 173

U. S. 231, 19 S. Ct. 383, 43 L. ed. 679 ; New
Orleans v. New Orleans Water Works Co., 142

U. S. 79, 12 S. Ct. 142, 35 L. ed. 943; Mt. Pleas-

ant V. Beokwith, 100 U. S. 514, 25 L. ed. 699

[affirming Beckwith v. Racine, 7 Biss. (U. S.)

142, 3 Fed. Cas. No. 1,213] ; Laramie County
V. Albany County, 92 U. S. 307, 311, 23 L. ed.

[IX, B. 2, aj
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of added burdens upon tliem as governmental agents of the state for the public
benefit is valid,** provided that property owned by such corporations is secured
for the use of those having an interest in it." As regards duties owed to the
state at large, the control of the state precludes the exercise of discretionary
authority by the corporation."^ Powers of a public nature granted may be
recalled,^ modified,** lodged in other public bodies,** or enlarged,** one exercise of
such legislative power not precluding another,*' but as to municipal powers and

552 ( where it is said :
" Institutions of tlie

kind, whether called counties or towns, are
the auxiliaries of the State in the important
business of municipal rule, and cannot have
the least pretension to sustain their privileges
or their existence upon anything like a con-
tract between them and the I-egislature of

the State, because there is not, and cannot be
any reciprocity of stipulation, and their ob-

jects and duties are utterly incompatible with
everything of the nature of compact " ) ;

Barnes r. District of Columbia, 91 U. S. 540,
23 L. ed. 440.

See 10 Cent. Dig. tit. " Constitutional
Law," § 325; and, generally, Muxicipal Coe-
POBATiows. Compare Woodfork v. Union
Bank, 43 Tenn. 488.

School districts are subject to control sim-
ilar to that exercisable over other municipal
corporations. Mobile School Com'rs r. Put-
nam, 44 Ala. 506; In re Farnum, 51 N. H.
376.

Legislative release of a penalty which had
accrued to a county does not impair the obli-

gation of a contract, although the release

was given after verdict but before judgment.
Coles V. Madison County, 1 111. 154.

A contract made by a state for the use
and benetit of a county.—The legislature may
release or it may discontinue an action

brought in its name for the enforcement
thereof for the use of the county. State v.

Baltimore, etc., E. Co., 12 Gill & J. (Md.)

399, 38 Am. Dec. 317.

Acceptance of a municipal charter is not a
contract between the municipality and indi-

viduals. Gray v. Brooklyn, 2 Abb. Dec.

(N. Y.) 267, 10 Abb. Pr. N. S. (N. Y.) 186.

Statutory provisions may be incorporated

in a municipal charter as a valid part of its

terms. Douglasville v. Johns, 62 Ga. 423.

One legislature cannot impose restrictions

which a future legislature cannot modify or

abrogate, except where vested rights have
come into existence. State v. Pilsbury, 31

La. Ann. 1.

Legislative control over municipal charters

is not impaired by the fact that such char-

ters are granted in the same acts which create

private corporations whose rights cannot be

changed or repealed. Paterson v. Useful

Manufactures Soc, 24 N. J. L. 385.

The legislature may force a municipal cer-

poration upon the corporators without their

consent.— Paterson v. Useful Manufactures

Soc, 24 N. J. L. 385. Compare St. Louis v.

Russell, 9 Mo. 507, holding that in Missouri

consent of all to a change is not required.

Preservation by a new state constitution

of existent municipal rights does not operate

[IX, B, 2, a]

to restrain future legislative control. De-
marest v. New York, 74 N. Y. 161.

Change of powers oi municipal corporations
may be effected by general laws atfeeting the
whole state as well as by special acts. Peo-
ple r. Morris, 13 Wend. (N. Y.) 325.

The statutory limit of city indebtedness is

not a contract with the taxpayers, and as to-

them the state may later provide for the pay-
ment of claims in excess of that limit. Peo-
ple V. Burr, 13 Cal. 343.

Existence of an unexecuted trust for edu-
cational purposes, founded upon charter pow-
ers and gtate grants of lands, does not prevent
revocation by the state of the trust. Bass v.

Pontleroy, 11 Tex. 698.

60. Baltimore v. Keeley Institute, 81 Md.
106, 31 Atl. 437, 27 L. E. A. 646 (holding
that a city may be compelled to support its

habitual drunkards in a state institution for
treatment) ; Eevell r. Annapolis, 81 Md.
1, 31 Atl. 695 (holding that a city may be
compelled to issue bonds for educational pur-
poses) ; Bridgewater v. Plymouth, 97 Mass.
382 (sustaining changes in pauper settlement

rules, which imposed new burdens on certain

towns) ; People v. Flagg, 46 N, Y. 401 (hold-

ing that towns may be forced to provide for
highways therein )

.

61. North Yarmouth f. Skillings, 45 Me.
133, 71 Am. Dee. 530; Cobb f. Kingman, 15

Mass. 197.

62. People v. Detroit, 28 Mich. 228, 15 Am.
Eep. 202.

63. Cumberland, etc., E. Co. i". Barren
County Ct., 10 Bush (Ky.) fi04 (holding that,

an authority to subscribe for railroad stoclc

under certain conditions may be recalled by
legislature) ; People f. New York, 32 Barb.

(N. Y.) 102 (holding that power granted to

a city to establish ferries may be recalled) ;

Eichmond County Gas-Light Co. f. Middle-

town, 1 Thomps. & C. (N. Y.) 433 (holding

that power conferred to make lighting con-

tracts could be affected by later legislation,

even after a contract had been entered into) ;

Stafford County v. Luck, 80 Va. 223 (holding

that authority to county supervisors to build

a bridge may be revoked) ; Goszler i. George-

town, 6 Wheat. (U. S.) 593, 5 L. ed. 339

(holding that street grading powers given to

a city may be altered )

.

64. Millburn v. South Orange, 55 N. J. L.

254, 26 Atl. 75.

65. People v. New York, 32 Barb. (N. Y.)

102.

66. People v. Burr, 13 Cal. 343; Moore c.

New Orleans, 32 La. Ann. 726.

67. People v. Burr, 13 Cal. 343; Governor-

V. McEwen, 5 Humphr. (Tenn.) 241. Com-
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rights held by the corporation in its proprietary or private character, and as to^

contracts made with reference thereto, it is to be regarded nearly if not qnite as,

a private corporation.^

b. Creation and Discharge of Liability. The legislatnre may compel munici-

pal corporations to pay claims not enforceable at law or in equity, when they are

morally binding,^*" may force municipalities in their public character to incur

obligations necessary for the performance of their governmental duties,™ and

'pare Board of Education v. Henderson, 126
N. C. 689, 36 S. E. 158, holding that the state
could not deprive a county of its right under
existing law to the application of funds col-

lected for the breach of penal laws to the
common school fund of the counties in which
they were collected.

Granting of franchises.— A delegation by
the legislature of power to grant franchises
with certain restrictions does not preclude
the legislature from granting such franchises
without such restrictions. Fall v. Sutter
County, 21 Cal. 237. And generally a prior
delegation of power over franchises does not
preclude later legislative interference as pub-
lic exigencies may require. Day v. Stetson,
8 Me. 365. Street railway franchises may
be granted by the legislature without the
consent of the city owning and controlling the
streets. New York v. Kerr, 38 Barb. (N. Y.)
369. The legislature may revoke franchises
granted under delegated power by a city.

State V. Hilbert, 72 Wis. 184, 39 N. W. 326.

Franchises of municipal coiporations may
Ibe modified or destroyed according to the
public need, provided municipal property is

not diverted improperly. School Trustees v.

Tatman, 13 111. 27; Police Jury v. Shreve-
port, 5 La. Ann. ,661; Douglass v. Craig, 2

La. Ann. 919.

Ordinances are subject to legislative con-

trol and may be annulled. Marietta v. Fear-
ing, 4 Ohio 427.

68. Kentucky.— Louisville v. Com., 1 Duv.
(Ky.) 295, 85 Am. Dec. 624; Ix)uisville v.

Louisville University, 15 B. Mon. (Ky.) 642.

Maine.— Small v. Danville, 51 Me. 359.

Massachusetts.— Mt. Hope Cemetery v.

Boston, 158 Mass. 509, 33 N. E. 695; Oliver

V. Worcester, 102 Mass. 489, 3 Am. Rep. 485

;

Buttrick v. Lowell, 1 Allen (Mass.) 172, 79
Am. Dee. 721.

Michigan.— Detroit v. Detroit, etc., R. Co.,

43 Mich. 140, 5 N. W. 275.

'tfe-w YoWc—People v. Fields, 58 N. Y. 491;
People r. Briggs, 50 N. Y. 553.

Pennsylvania.— Readings. Com., 11 Pa. St.

196, 51 Am. Dec. 534.

Texas.— State v. Williams, 10 Tex. Civ.

, App. 346, 30 S. W. 477.

Verrrtojit.— Atkins v. Randolph; 31 Vt. 226.

United States.— Iron Mountain R. Co. v.

Memphis, 96 Fed. 113, 37 C. C. A. 410. And
see IT. S. V. Baltimore, etc., K. Co., 17 Wall.

(U. S.) 322, 21 L. ed. 597; Weightman v.

Washington, 1 Black (LI. S.) 39, 17 L. ed. 52.

See 10 Cent. Dig. tit. " Constitutional
Law," § 325 et seq.; 1 Dillon Mun. Corp.

(4th ed.), §§ 66, 67.

A public corporation can acquire no vested

contract rights as to the time of maturity of

the bonds held by it against another public

corporation. Little River Tp. v. Reno County,

65 Kan. 9, 68 Pac. 1105.

69. California.— Creighton v. San Fran-
cisco, 42 Cal. 446; People t. Burr, 13 CaU
343.

Maryland.— Hagerstown v. Sehner, 37 Md.
180, holding valid a retroactive law making
a city liable for mob damage, although a de-

fense under the statute of limitations was
thereby destroyed.

New Jersey.— Rader v. Union Tp. Commit-
tee, 39 N. J. L. 509 (holding that town might
be compelled to pay an individual for street

work done, although no legal obligation ex-

isted) ; Cleveland v. Board of Finance, etc.,.

38 N. J. L. 259 (holding state may dispense
with city charter formalities so as to give
contractors their equitable rights for work
done )

.

New York.— People v. Essex County, 70-

N. Y. 228; Brewster v. Syracuse, 19 N. Y.
116; Guilford v. Chenango County, 13 N. Y.
144; Thomas v. Leland, 24 Wend. "(N. Y.) 65.

Texas.— Caldwell County v. Harbert, 68.

Tex. 321, 4 S. W. 607^ sustaining a, retroac-

tive law compelling a county to pay a just

debt barred by a statute of limitations.

United States.— Jefferson City Gas-Light
Co. V. Clark, 95 U. S. 644," 24 L. ed. 521

;

New York L. Ins. Co. v. Cuyahoga County,.

106 Fed. 123, 45 C. C. A. 233.

And compare Mosher v. Ackley Independ-
ent School Dist., 44 Iowa 122 (holding that
holders of bonds issued in excess of the
constitutional limit of indebtedness could not
be given a lien for materials supplied) ;

State V. Board of Liquidation, 40 La. Ann.
398, 4 So. 122 (holding that creditors of a
municipality originally possessing no con-

tract rights cannot be placed in the class with
those creditors who had) ; Baldwin v. New
York, 42 Barb. (N. Y.) 549 (holding invalid
an act recognizing an alleged claim against a
city, and providing for ascertainment of dam-
ages by arbitrators )

.

See 10 Cent. Dig. tit. " Constitutional
Law," S 339.

Stay of execution upon a judgment recov-

ered by a municipal corporation, as by trus-

tees of the poor, may validly be given by
statute. Lynn v. Gridley, Walk. (Miss.) 528^
12 Am. Dec. 591.

70. Maine.— Rangeley v. Bowdoin, 77 Me.
592, 1 Atl. 892.

Maryland.—Pumphrey v. Baltimore, 47 Md.
145, 28 Am. Rep. 446.

New York.— People v. Batchellor, 53 N. Y.
128, 13 Am. Rep. 480.

[IX, B, 2, b]
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may create municipal tort liability.''^ Certain contract rights of njunicipal corpo-

rations obtained under public contracts may be released by the state.'^ And gen-

erally contracts made by nmnicipalities as governmental agents are subject to

legislative supervision.'^

e. Levy and CoUeetion of Taxes. In the absence of speciaL constitutional

provisions, the state has full control over the exercise of powers of taxation by a

municipal corporation in its character as an agency of the general government,
although in its private or local character the municipality may enjoy powers and
rights free from legislative interference; so that the purposes for which munici-

pal corporations may lay taxes, and the time and manner in which property may
be assessed and taxed by municipal authorities, are under the absolute control of

the legislature, and no municipality can acquire contract rights to any particular

portion of its revenue, or to any particular assessment or method of assessment,

which cannot be controlled, modified, or taken away by the legislature^*

d. Municipal Property and Debts— (i) In Genebal. There may be rights

Pennsylvania.— Philadelphia f. Field, 58

Pa. St. 320.

United States.— U. S. v. Baltimore, etc., E.

Co., 17 Wall. (U. S.) 322, 21 L. ed. 597.

And compare People v. Chicago, 51 HI. 17,

2 Am. Rep. 278, holding that a city could not

be compelled to contract a debt against its

consent. Local constitutional provisions ap-

pear to have influenced the decision.

See 10 Cent. Dig. tit. " Constitutional

Law," § 339.

71. Hagerstown v. Sehner, 37 Md. 180;

Darlington v. New York, 31 N. Y. 164, 88

Am. Dec. 248; Luke v. Brooklyn, 43 Barb.

(N. Y. ) 54, holding that a city may be made
liable for riot or mob violence causing prop-

erty destruction.

72. People v. Fishkill, etc., Eoad Co., 27

Barb. (N. Y.) 445.

73. People v. Coon, 25 Cal. 635 ; Cleveland

v. Board of Finance, etc., 38 N. J. L. 259;

Richmond County Gaslight Co. v. Middletown,
59 N. Y. 228; Duanesburgh v. Jenkins, 57

N. Y. 177 [overruling 46 Barb. (N. Y.) 294].

But see New York v. Eighth Ave. R. Co., 43

Hun (N. Y.) 614; Sala v. New Orleans, 2

Woods (U. S.) 188, 21 Fed. Cas. No. 12,246.

Taking away a privilege given to a munici-

pality to purchase gas works erected by a
private company is a valid act. Crescent

City Gas Light Co. v. New Orleans Gas Light
Co., 27 La. Ann. 138.

74. California.— People v. Burr, 13 Cal.

343.

Illinois.— People v. Chicago, 51 111. 58.

Maine.— Augusta Bank v. Augusta, 49 Me.
507.

Maryland.—Baltimore v. State, 15 Md. 376,

74 Am. Dec. 572.

Michigan.— People v. Detroit, 28 Mich. 228,

15 Am. Rep. 202.

Missouri.— Pacific R. Co. v. Watson, 61

Mo. 57 ; State v. Severance, 55 Mo. 378 ; State

V. St. Louis, etc., R. Co., 9 Mo. App. 532.

'New Hampshire.— Weeks v. Gilmanton, 60

N. H. 500.

'New Jersey.— Essex Public Road Bd. v.

Skinkle, 49 N. J. L. 65, 10 Atl. 435 ; William-

eon V. State, 46 N. J. L. 204.
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'New York.— Brewster v. Svracuse, 19 N. Y.
116; People v. Draper, 15 N. Y. 532; Guil-

ford V. Chenango County, 13 N. Y. 143.

Pennsylvania.— McGinnes v. South Ward
Waterworks Co., 2 Del. Co. (Fa.) 127.

Virginia.— Richmond v. Richmond, etc., R.
Co., 21 Gratt. (Va.) 604.

United States.— Essex Public Eoad Bd. v.

Skinkle. 140 U. S. 334, 11 S. Ct. 790, 35 L. ed.

446 [affirming 49 N. J. L. 641, 10 Atl. 379].

See 10 Cent. Dig. tit. "Constitutional
Law," § 337; Cooley Tax. (1st ed.), pp. 34,

474 et seq.

But express or implied constitutional re-

strictions securing a local application of funds
raised by taxation may exist.— See State v.

Haben, 22 Wis. 660, in which the subject is

discussed, the case holding that where the

legislature had authorized a board of educa-
tion to raise money by a special tax for a
high school building, and the proceeds of the
tax were in the hands of the city treasurer,

the state could not later provide that part of

such money should be devoted to the con-

struction of a state normal school.

When municipal territorial limits are

changed the state has full power in adjust-

ing the respective property and territorial

rights of the municipalities involved, to ac-

complish an equitable result by extension,

modification, or abolition of local taxing pow-
ers. Layton v. New Orleans, 12 La. Ann.
515; Weeks v. Gilmanton, 60 N. H. 500.

The state may require municipalities to
remit penalties due for unpaid taxes. Beecher
V. Webster County, 50 Iowa 538.

Exempting certain property from munici-
pal taxation may be a valid exercise of state

power. Richmond v. Richmond, etc., R. Co.,

21 Gratt. (Va.) 604.

Even after assessment and levy, but before

a tax becomes due, the assessment may be
annulled and the risrht of assessment lodged
in another body. State v. St. Louis, etc., R.
Co., 9 Mo. App. 532.

A city may be authorized to levy a tax to
pay sewer constructors a sum beyond the con-
tract price, and forbidden by the charter.

Brewster v. Syracuse, 19 N. Y. 116.
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under contracts and grants between the state and a municipal corporation which
the legislature cannot destroy, although the limits of the doctrine are not settled."

The grant of a right to maintain a ferry may be repealed,'* and wharf and wharf-
age rights may be revoked, if property rights of the municipality acquired under
legislative sanction are not destroyed." The legislature may define the uses of

property held by a municipality in public trust for public benefit,'' may so control

the property as to secure performance of the trust,™ and may limit its control of

its streets to further public ends.*' The state has full power to direct the mode
of applying the public property of a municipality for its benefit ;

*' may control

the manner o£ payment of municipal debts ;^ may validate an existent local act

for the disposition of municipal property ;
*' and may control the disposition of

funds raised by taxation, as from license-fees.^ To insure performance of public

duties the state may compel a municipality to incur debts.^^

Rights of mimicipal taxation conferred to
enable improvement by municipality of swamp
lands granted to it conditionally by the state

cannot be impaired by the state so as to pre-

vent the performance of the conditions. State
V. Cage, 34 La. Ann. 506.

A levy of taxes does not create a con-
tractual relation between the taxpayer and
the government, and the taxpayer has no
vested right in the method of its collection.

Flock V. Smith, 65 N. J. L. 224, 47 Atl.

442.

75. Alabama.— Columbus v. Eodgers, 10
Ala. 37, protecting municipal franchise rights
purchased by the city from individuals.

Arkansas.—Perry County v. Conway County,
52 Ark. 430, 12 S. W. 877, 6 L. R. A. 665.

California.—Johnson v. San Diego, 109 Cal.

468, 42 Pac. 249, 30 L. R. A. 178; Grogan v.

San Francisco, 18 Cal. 590, holding that a
grant to a city of certain water frontage
property for a term could not be impaired
by the legislature.

Illinois.—Sa.nga.m.on County v. Springfield,

63 111. 66; Richland County v. Lawrence
County, 12 111. 1.

Maryland.—Baltimore t: State, 15 Md. 376,
74 Am. Dec, 572.

New Hampshire.— Spaulding v. Andover,
54 X. H. 38, holding that n state grant of

state bonds for a definite purpose could not
be impaired.

Pennsylvania.— Dimmore's Appeal, 52 Pa.
St. 374; Western Sav. Fund Soe. v. Phila-
delphia, 31 Pa. St. 175, I8n, 72 Am. Dec.
730.

Vermont.— Montpelier v. East Montpelier,
29 Vt. 12, 67 Am. Dec. 748.

United States.— Pawlet v. Clark, 9 Cranch
(II. S.) 292, 3 L. ed. 735.

And compare People v. Long Island R. Co.,

60 How. Pr. (N. Y.) 395.

See 10 .Cent. Dig. tit. " Constitutional
Law," § 332; Cooley Const. Lim. 238; Dillon

Mun. Corp. {4th ed.), §§ 68, 68a.

In the exercise of its police power the legis-

lature may regulate the use by a municipal
corporation of its property. Newark v. Wat-
son, 56 N. J. L. 667, 29 Atl. 487, 24 L. R. A.
843, holding that a city may be prohibited

from using its property for burial purposes.

As to police power generally see supra, VI.

[60]

Reducing width of a road taken and paid
for by a town for public uses by legislative

act impairs the obligation of contracts. Peo-
ple V. Highway Com'rs, 53 Barb. (N. Y.) 70.

A legislative grant to a city of all escheated
property within certain limits cannot be im-
paired. In re Malone, 21 S. C. 435.

76. East Hartford v. Hartford Bridge Co.,

10 How. (U. S.) 511, 13 L. ed. 518, 531.

As to ferries generally see Feebibs.
77. EUerman v. McMains, 30 La. Ann. 190,

31 Am. Rep. 218; New Orleans, etc., R. Co. v.

EUerman, 105 U. S. 166, 26 L. ed. 1015.

As to wharves generally see Whaeves.
78. Kelsey v. King, 1 Transcr. App.

(N. Y.) 133, 33 How. Pr. (N. Y.) 39.

79. Milam Coimty v. Bateman, 54 Tex. 153.

80. Memphis v. Memphis Water Co., 5
Heisk. (Tenn.) 495, holding that the state

might take away a city's power to use its

streets for construction of .waterworks, by in-

corporating u. private company for that pur-
pose. Compare Coffin v. Portland, 27 Fed.

412, holding that a state might grant a rail-

road the right to use a public levee in a
city, although the city had already under-
taken to hold the levee for public use.

81. People V. Power, 25 111. 187; Ballingall

V. Carpenter, 5 111. 306 ; Bush v. Shipman, 5

111. 186; State v. St. Louis County Ct., 34
Mo. 530.

82. McDonald v. Maddux, 11 Cal. 187.

83. Payne v. Treadwell, 16 Cal. 220, hold-
ing that invalid municipal grants may be
confirmed by the legislature.

84. Winona v. Whipple, 24 Minn. 61;
State V. Marion County Ct., 128 Mo. 427, 30
S. W. 103, 31 S. W. 23; State v. Patterson,
53 N. J. L. 120, 20 Atl. 828.

Where no sort of obligation, legal or equita-
ble, existed against a county it was invalid to
provide by statute for the payment of county
money for attorney's fees. Warren County
Sup'rs V. Cowan, 60 Miss. 876, 45 Am. Rep.
453.

A state appropriation to a county for local

purposes, unacted upon, may be revoked or
diverted by the state. Richland County v.

Lawrence County, 12 111. 1.

85. Carter v. Cambridge, etc., Bridge Pro-
prietors, 104 Mass. 236; Guilder v. Otsego,

20 Minn. 74; Thomas v. Leland, 24 Wend.

[IX, B. 2. d, (I)]
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(n)_ Whmbjbi Tsrsitorial Limits Are Cbanomd. The public property of

a municipal corporation, held by it as a subordinate part of the government for

public uses, is subject to the authority of the legislature, upon changing corpo-

rate boundaries, to transfer or apportion it to or among the municipalities affected

by the changes for the same uses.*^ And as incidental to territorial change, the

legislature may direct the manner in which debts or liabilities of the municipali-

ties affected shall be met and by whom, as to it seems equitable.^''

e. Offleers. In the absence of special constitutional restrictions, the legisla-

ture has full control over offices and officers concerning the state at large as dis-

tinguished from those of a local municipal character, and may transfer, alter, or

abolish such functions as it sees fit.^ So in the absence of such a constitutional

(N. Y.) 65; Philadelphia v. Field, 58 Pa. St.

320; Dillon Mun. Corp. (4th ed.), §§ 71-74.

86. California.— Johnson v. San Diego,

109 Cal. 468, 42 Pao. 249, 30 L. R. A. 178.

Connecticut.— Granby v. Thurston, 23
Conn. 416.

Iowa.— Langworthy v. Dubuque, 16 Iowa
271.

Maine.— North Yarmouth v. Skillings, 45
Me. 133, 71 Am. Dec. 530.

Massachusetts.— Stone v. Charlestown, 114
Mass. 214; Eawson v. Spencer, 113 Mass. 40;
Whitney r. Stow, 111 Mass. 368; Weymouth,
etc.. Fire Dist. v. Norfolk County ComTS, 108
Mass. 142; Salem Tp., etc.. Bridge Co. v.

Essex County, 100 Mass. 282; Hampshire
County V. Franklin County, 16 Mass. 76;
Shirley v. Lunenburgh, 11 Mass. 379; Wind-
ham V. Portland^ 4 Mass. 384.

Mississippi.— Portwood v. Montgomery
County, 52 Miss. 523.

New nampshire.— Londonderry v. Derry, 8

N. H. 320; Bristol v. New Chester, 3 N. H.
524.

New York.— Darlington v. New York, 31
N. Y. 164, 88 Am. Dec. 248.

Pennsylvania.— Dunmore's Apceal, 52 Pa.
St. 374.

United States.—Laramie County v. Albany
County, 92 U. S. 307, 23 L. ed. 552.

And compare Wellington v. Wellington Tp.,

46 Kan. 213, 26 Pac. 415, holding that where
by operation of law title to town property
had vested in a city there could not be a later
sale and division of proceeds between town
and city, under a legislative act.

See 10 Cent. Dig. tit. " Constitutional
Law," § 335.

87. Alalama.— State v. Mobile, 24 Ala.

701.

California.— Johnson v. San Diego, 109
Cal. 468, 42 Pac. 249, 30 L. E. A. 178 ; People
V. Alameda County Sup'rs, 26 Cal. 641.

Illinois.— Sangamon County v. Springfield,

63 111. 66; Olney v. Harvey, 50 111. 453, 99
Am. Dec. 530.

Maine.— North Yarmouth v. Skillings, 45
Me. 133, 71 Am. Dec. 530.

Maryland.— Baltimore v. State, 15 Md.
376, 74 Am. Dec. 572.

Massachusetts.— Stone v. Charlestown, 114

Mass. 214; Eawson v. Spencer, 113 Mass. 40;
Whitney v. Stow, 111 Mass. 368.

[IX, B, 2, d, (ll)]

Mississippi.— Portwood v. Montgomery
County, 52 Miss. 523.

New Hampshire.— Londonderry v. Derry,

8 N. H. 320; Brlston v. New Chester; 3 N. H.
524.

New York.— People v. Draper, 15 N. Y.
532; Sill V. Corning, 15 N. Y. 297.

Wisconsin.— Schriber v. Langdale, 66 Wis.
616, 29 N. W. 547, 554.

United States.— Broughton v. Pensacola,
93 U. S. 266, 23 L. ed. 896; Barkley f. Levee
Com'rs, 93 U. S. 258, 23 L. ed. 893.

See 10 Cent. Dig. tit. " Constitutional
Law," § 335.

Exercise of legislative power in one in-

stance in apportionment of property or lia-

bilities does not preclude later action.— In
some eases the view is taken that only an
apportionment made at the time of terri-

torial change can be binding, and that such
cannot be altered by subsequent legislation.

Bowdoinham v. Eichmond, 6 Me. 112, 19 Am.
Dec. 197; Hampshire County v. Franklin
County, 16 Mass. 76; Windham v. Portland,
4 Mass. 384. But the better view appears to
be contra. Johnson v. San Diego, 109 Cal.

468, 42 Pac. 249, 30 L. E. A. 178 (holding
that where the legislature set apart Coronado
Beach from San Diego in 1889, then providing
for a pro rata meeting of debts by the
municipalities, the state could validly in
1893 change such provisions) ; Layton v. New
Orleans, 12 La. Ann. 515; Dunmore's Appeal,
52 Pa. St. 374; Laramie County v. Albany
County, 92 U. S. 307, 23 L. ed. 552; 1 Dillon
Mun. Corp. (4th ed.), § 189.

88. Indiana.— State v. Kolsem, 130 Ind.
434, 29 N. E. 595, 14 L. E. A. 566 (sustain-
ing a transfer of police powers to state-ap-
pointed commissioners) ; State v. Boyles, 7
Blackf. (Ind.) 90.

Louisiana.—
• Pickles v. McLellan Dry Dock

Co., 38 La. Ann. 412; Galley v. Guichard, 27
La. Ann. 396. holding that the state might
fully control the management and payment of
the police.

Maryland.— Baltimore v. State, 15 Md. 376,
74 Am. Dec. 572, holding that control of the
police may be taken from cities and lodged in
a commission.

Michigan.— State v. Cogshall, 107 Mich.
181, 65 N. W. 2 (holding that the functions
of a supervisor in cities might be abolished
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restriction it may direct tlie mode of mnnicipal payment for officers which have
been chosen by the state.^'

f. Territorial Limits, Unless controlled by some constitutional limitation the
legislature may, as public convenience or necessity requires, prescribe, enlarge, or

diminish the territorial boundaries of municipal corporations^ regardless of the

wishes of inhabitants affected,^' and the exercise of this legislative discretion is

not controllable by the courts."^

3. Contracts of Municipalities— a. In General. When municipal corporations

engage in transactions not public in their nature, tliey act under the same pecuniary

responsibility as individuals, and are to as great a degree bound by their Con-

or transferred) ; People v. Detroit, 29 Mich.
108 (board of public works).

Missouri.— State v. Finn, 8 Mo. App. 341,

holding that a city marshal's duties might
be lodged in the hands of the sheriff.

Nebraska.— State v. Seavey, 22 Nebr. 454,

35 N. W. 228, holding that a state may ap-

point fire and police commissioners for met-
ropolitan cities.

New York.— In re Woolsey, 95 N. Y. 135;
Astor V. New York, 62 N. Y. 567 ; People v.

Draper, 15 N. Y. 532; People v. Coler, 71

N. Y. App. Div. 584, 76 N. Y. Suppl. 205;
People V. Fishkill, etc., Plank Eoad Co., 27
Barb. (N. Y.) 445, highway commissioners.

Pennsylvania.— Hawkins v. Com., 76 Pa.
St. 15.

See 10 Cent. Dig. tit. " Constitutional
Law," § 336; 1 Dillon Mun. Corp. (4th ed.),

§§ 58, 59.

StJ. Illinois.— Sangamon County v. Spring-
field, 63 111. 66.

Indiana.— Stilz v. Indianapolis, 55 Ind.

515.

Massachusetts.— Weymouth, etc.. Fire Dist.

V. Norfolk County Com'rs, 108 Mass. 142.

Missouri.— St. Louis v. Sheilds, 52 Mo.
351.

New York.— People v. Morris, 13 Wend.
(N. Y.) 325.

Contra, Nashville v. Towns, 5 Sneed
(Tenn.) 186.

See 10 Cent. Dig. tit. " Constitutional

Law," S 336.

Control of municipal property devoted to

public uses may validly be given to officers

appointed by the state for governmental pur-

poses. Baltimore v. Board of Police, 15 Md.
376, 74 Am. Dec. 572. Compare People v.

Albertson, 55 N. Y. 50.

Legislature may appoint officers within a
city for a specified purpose, such as laying
out a street and assessing damages and bene-

fits therefrom; and the municipality is bound
by their acts. Daley v. St. Paul, 7 Minn. 390.

Release and reimbursement of municipal
officers.— The state may release a municipal
officer from an obligation running to the mu-
nicipality or to the state in a bond. Pear-

son V. State, 56 Ark. 148, 19 S. W. 499, 35

Am. St. Rep. 91; State v. Board of Education,

38 Ohio St. 3; Board of Education v. Mc-
Landsborough, 36 Ohio St. 227, 38 Am. Rep.
582. But the contrary view also prevails.

Johnson v. Randolph County, 140 Ind. 152,

39 N. E. 311; McClelland v. State, 138 Ind.

321, 37 N. E. 1089; Hardenburgh v. Van
Keuren, 16 Hun (N. Y.) 17. Compare Mount
V. State, 90 Ind. 29, 46 Am. Rep. 192, hold-

ing that the state may order a township to
repay to a township trustee money he had
paid the town for a breach of trust without
moral fault.

Trusts and trustees.— While at times the
state may have power to change the trustees
of a charity granted or devised to a munici-
pality (Philadelphia v. Fox, 64 Pa. St. 169),
yet the right is limited (New Gloucester
School Fund Trustees v. Bradbury, 11 Me.
118, 26 Am. Dec. 515). And trusts for pub-
lic purposes, as for library or educational pur-
poses, are protected by the constitutional safe-

guard to contracts, the grant accepted con-
stituting a contract. Gary Library v. Bliss,

151 Mass. 364, 25 N. E. 92, 7 L. R. A. 765.

The appointment and acts of municipal of-

ficers, proceeding under a doubtful charter,

may be validated by the state. State v.

Kline, 23 Ark. 587.

90. IndiOMa.—Stilz v. Indianapolis, 55 Ind.
515.

Kansas.— In re Howard County, 15 Kan.
194.

Louisiana.— Stoner v. Flournoy, 28 La.
Ann. 850; New Orleans v. Cazelar, 27 La.
Ann. 156.

Maryland.— GroflP v. Frederick City, 44
Md. 67.

Massachusetts.— Chandler v. Boston, 112
Mass. 200.

Missouri.— State .v. Miller, 65 Mo. 50.

Pennsylvania.— Philadelphia v. Fox, 64 Pa.
St. 169.

Tennessee.— McCallie v. Chattanooga, 3.

Head (Tenn.) 317.

Virginia.— Wade v. Richmond, 18 Gratt.
(Va.) 583.

United States.— Laramie County v. Al-

bany County, 92 U. S. 307, 23 L. ed. 552.

See 10 Cent. Dig. tit. " Constitutional
Law," § 334.

91. Chandler v. Boston, 112 Mass. 200;
State V. Miller, 65 Mo. 50; Giboney v. Cape
Girardeau, 58 Mo. 141; St. Louis v. Russell,

9 Mo. 507; Manly v. Raleigh, 57 N. C. 370.

Compare Fulton v. Davenport, 17 Iowa 404;
Cheaney v. Hoosev, 9 B. Mon. (Ky.) 330.

92. Groff V. Frederick City, 44 Md. 67;
Martin v. Dix, 52 Miss. 53, 24 Am. Rep
661.

[IX, B, 3. a]
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tracts ; nor is it in the power of the legislature to cause or sanction violation of
their contracts.*' Grants legally made by municipal corporations are executed
eontracts which cannot be impaired by the legislature.'* So a franchise granted

93. People v. Otis, 90 N. Y. 48 [affirmmg
24 Hun (N. Y.) 519, holding invalid an act
which purported to discharge the city of
Yonkers from liability on its stolen negotiable
bonds] ; Powers v. Shephard, 1 Abb. Pr.
N. S. (N. Y.) 129, 30 How. Pr. (N. Y.) 8;
Western Sav. Fund Soc. v. Philadelphia, 31
Pa. St. 175, 72 Am. Deo. 730; Flewellin v.

Proetzel, 80 Tex. 191, 15 S. W. 1043 (holding
that an authorized municipal contract for
paving could not be impaired by repeal of the
eharter authorizing the contract) ; Mt. Pleas-
ant V. Beckwith, 100 U. S. 514, 25 L. cd. 699.

Exemption of a municipality from tort lia-

llility does not impair the obligation of any
contract rights of individuals arising from
acceptance by a municipality of a charter.

Gray v. Brooklyn, 2 Abb. Dec. (N. Y.) 267,
10 Abb. Pr. N. S. (N. Y.) 186; O'Harra v.

Portland, 3 Oreg. 525.

Contracts for municipal aid to coiporations.—^An act of the legislature authorizing mu-
nicipal corporations to subscribe to the capi-

tal stock of a railroad company does not
create a contract (Moers v. Reading, 21 Pa.
St. 188 ; Sharpless v. Philadelphia, 21 Pa. St.

147, 59 Am. Dec. 759; List v. Wheeling, 7

W. Va. 601) and such legislative authoriza-

tion to subscribe to stock not acted upon may
be repealed by the state (Wilson v. Polk
County, 112 Mo. 126, 20 S. W. 469). And
a, mere local vote to subscribe, in pursuance
of legislative autliority, does not constitute

a contract, and the legislature may even then
take away the power to subscribe. Cumber-
land, etc., E. Co. V. Barren County Ct., 10

Bush (Ky.) 604; List v. Wheeling, 7 W. Va.
60 1 . But a proposition for municipal aid, sub-

mitted by a railroad and accepted by a mu-
nicipality, becomes a binding contract w'hich

the legislature cannot impair. Bound v.

Wisconsin Cent. R. Co., 45 Wis. 543. When
a contract exists by which a municipality is

to aid a railroad the obligation cannot be im-
paired by the legislature. State v. Lancaster

County Com'rs, 6 Nebr. 214; Cherry Creek

V. Becker, 123 N. Y. 161, 25 N. E. 369; Dodge
r. Platte County, 16 Hun (N. Y.) 285 [re-

versed in 82 N. Y. 218] ; Buffalo, etc., E. Co.

V. Collins R. Com'rs, 5 Hun (N. Y.) 485;

Nelson v. Haywood Coimty, 87 Tenn. 781, 11

S. W. 885, 4 L. R. A. 648 ; Seibert v. V. 8.,

129 U. S. 192, 9 S. Ct. 271, 32 L. ed. 643,

122 U. S. 284, 7 S. Ct. 1190, 30 L. ed. 1161;

Moultrie County v. Rockingham Sav. Bank,

92 U. S. 631, 23 L. ed. 631. A contract to

subscribe to railroad stock made ultra vires

does not prevent the state from forbidding

subscriptions by municipalities. Buffalo, etc.,

K. Co. c. Falconer, 103 U. S. 821, 26 L. ed.

471. Mere change in the form of execution

of mimicipal bonds, by which the legislature

requires registration and certification before

[IX. B, 3, a]

issue, does not impair the obligation, and
may be provided for. Hoff v. Jasper County,
110 U. S. 53, 3 S. Ct. 476, 28 L. ed. 68.

Right to pay taxes with municipal war-
rants, vested under existing legislation, can-
not be impaired by the legislature. People v.

Hall, 8 Colo. 485, 9 Pac. 34; New Orleans v.

City Hotel, 28 La. Ann. 423.

Contracts for local improvements.—The ob-
ligation of a municipality imder a valid con-

tract for the construction of local improve-
ments cannot be impaired. Shreveport v.

Cole, 129 U. S. 36, 9 S. Ct. 210, 32 L. ed.

589. The state may a,uthorize the supreme
court of the state to vacate an order con-

firming the report of commissioners of esti-

mate and assessment respecting the property
taken, and to refer the matter back to new
commissioners to amend or correct the re-

port or to make a new assessment. Garrison
V. New York, 21 Wall. (U. S.) 196, 22 L. ed.

612 [affirming 61 Barb. (N. Y.) 483, 42 How.
Pr. (N. Y.) 220]. But compare People v.

Buffalo, 140 N. Y. 300, 35 N. E. 485, 55 N. Y.
St. 648, 37 Am. St. Rep. 563 [affirming 2
Misc. (N. Y.) 7, 21 N. Y. Suppl. 601, 49
N. Y. St. 576], holding that where, under
N. Y. Laws (1890), c. 393, directing a city

to audit and adjust the amount of damage
done to certain private property by the open-

ing of a street, providing for an appraisal

thereof by commissioners, and requiring the
city to raise the amount by assessment and
pay it over to the owner of the property, the
commissioners have made the appraisal and
their report has been confirmed by the court

the owner's claim against the city is fixed

and cannot be affected by a subsequent repeal

of the act by N. Y. Laws (1891), c. 42.

Where condemnation proceedings to acquire
land for a boulevard do not exempt abutting
landowners from liability to construct side-

walks thereon, the state may later provide
for the construction of sidewalks at the ex-

pense of abutting owners, without the im-
pairment of contracts. Turner v. Detroit, 104
Mich. 326, 62 N. W. 405.

94. California.— Los Angeles v. Southern
Pac. R. Co., 67 Cal. 433, 7 Pac. 819.

Louisiana.— Municipality No. 1 v. The
Anna No. 2, 7 La. Ann. 149.

Maryland.— Classen v. Chesapeake Guano
Co., 81 Md. 258, 31 Atl. 808.

Nebraska.— Chicago, etc., R. Co. v. State,

47 Nebr. 549, 66 N. W. 624, 53 Am. St. Rep.
557, 41 L. R. A. 481.

New York.— New York Sanitary Utiliza-

tion Co. V. Board of Health, 61 N. Y. App.
Div. 106, 70 N. Y. Suppl. 510 [affirming 32
Misc. (N. Y.) 577, 67 N. Y. Suppl. 324, hold-
ing invalid the act of April 25, 1900, amend-
ing Greater New York Charter, § 1212, in re-

quiring removal of a garbage plant erected
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by a municipality to maintain railroad lines/' telegrapb or telephone appli-

under municipal franchise] ; New York v.

New York Refrigerating Const. Co., 8 Misc.
(N. Y.) 61, 28 N. Y. Suppl. 614, 59 N. Y.
St. 295. Compare People v. Pratt, 14 N. Y.
Suppl. 804, 38 N. Y. St. 598 [affi/rming 14
N. Y. Suppl. 551] ; Whitney v. New York, 6
Abb. N. Cas. (N. Y.) 329 note.

United States.— Los Angeles 1>. Los Ange-
les City Water Co., 177 U. S. 558, 20 S. Ct.
736, 44 L. ed. 886 [affirming 88 Fed. 720, sus-
taining a grant of righc to supply city water] ;

American Waterworks, etc., Co. v. Home
Water Co., 115 Fed. 171; Crocker v. New
York, 21 Blatchf. (U. S.) 197, 15 Fed. 405,
holding that one should be protected who had
bought wharf property from a city, in re-

liance on a legislative provision esftablishing

a wharf line not to be exceeded; and that a
later act extending such line was invalid as
against the grantee.
See 10 Cent. Dig. tit. " Constitutional

Law," § 342.

The authorized erection of a toll bridge
near a licensed ferry does not violate vested
rights of the ferryman. Dyer v. Tuscaloosa
Bridge Co., 2 Port. (Ala.) 296, 27 Am. Dec.
655.

Grants cannot deprive municipal or state
authorities of police power.— Coates v. New
York, 7 Cow. (N. Y.) 585 (holding valid a
later law restricting use of land for cemetery
purposes) ; Davenport v. Richmond, 81 Va.
636, 59 Am. Rep. 694 (holding that a state

could require the removal of a powder maga-
zine from land sold for the use of such maga-
zine ) . And see Westport v. Mulholland, 159
Mo. 86, 60 S. W. 77, 53 L. R. A. 442; Brick
Presbyterian Church Corp. v. New York, 5

Cow. (N. Y.) 538.

Licenses.— A license for the privilege of
carrying on a particular business in a city

as required by ordinance for a, period of one
year is not a contract for the whole period,

within the protection of the constitution.

BishoflF V. State, (Fla. 1901) 30 So. 808.

Compare St. Charles v. Hackman, 133 Mo.
634, 34 S. W. 878 ; Blue Jacket Consol. Cop-
per Co. V. Scherr, 50 W. Va. 533, 40 S. E.
514. And authorizing a licensee, for a valu-

able consideration, to connect by a spur track

with a railroad is not such a contract as to pre-

vent the city from ordering its removal when
demanded for the public welfare. Benson v.

Philadelphia, 47 Pa. St. 329. But the repeal

of an ordinance requiring the giving of a bond
before issuing an auctioneer's license cannot
destroy rights acquired imder the bond be-

fore repeal. McMechen v. Baltimore, 2 Harr.

& J. (Md. ) 41. A license for a ferry does

not constitute a contract. Robinson v. Lamb,
126 N. C. 492, 36 S. E. 29; Williams v. Wingo,
177 U. S. 601, 20 S. Ct. 793, 44 L. ed. 905.

Where an exclusive grant of a franchise is

void because made by a town without author-

ity it is not a contract which the state is

forbidden to impair. Clarksburg Electric

Light Co. V. Clarksburg, 47 W. Va. 739, 35
S. E. 994, 50 L. R. A. 142.

Where by implication the grant by a munic-
ipality confers exclusive privileges the mu-
nicipality cannot itself enter into competitioa
with the grantee. Southwest Missouri Light
Co. V. Joplin, 113 Fed. 817.

95. Alabama.— Birmingham, etc., St. R.
Co. V. Birmingham St. R. Co., 79 Ala. 465,

58 Am. Rep. 615.

Illinois.— People v. Chicago West Div. R.
Co., 18 lU. App. 125.

Indiana.— City R. Co. v. Citizens' St. E.
Co., (Ind. 1898) 52 N. E. 157.

Iowa.— Drady v. Des Moines, etc., R. Co.,

57 Iowa 393, 10 N. W. 754; Des Moines v.

Chicago, etc., R. Co., 41 Iowa 569, holding

that tolls could not be demanded of a rail-

road for the use of city bridge, after a grant

of the right to use the bridge free of tolls,

Louisiana.— East Louisiana R. Co. ;;. New
Orleans, 46 La. Ann. 526, 15 So. 157.

Massachusetts.— Browne v. Turner, 176

Mass. 9, 56 N. E. 969, subway tunnel. [

Missouri.— Springfield R. Co. V. Spring-
field, 85 Mo. 674; State v. Corrigau Consol.

St. R. Co., 85 Mo. 263, 55 Am. Rep. 361 (hold-

ing a requirement for later additional street

paving invalid) ; Hovelman v. Kansas City
Horse R. Co., 79 Mo. 632 (holding that where
a railroad had accepted a franchise and had
at great expense constructed part of the road,

the state could not make the consent of abut-

ting property-owners a necessary condition to
further construction)

.

Aew York.— Davidge v. Binghamton, 62
N. Y. App. Div. 525,_ 71 N. Y. Suppl. 282
(holding that additional paving burdens
could not be imposed on street railways) ;

Binghamton v. Binghamton, etc., R. Co., 61
Hun (N. Y.) 479, 16 N. Y. Suppl. 225, 41

N. Y. St. 83.

Ohio.— Cleveland v. Cleveland Electric R.
Co., 3 Ohio S. & C. PI. Dec. 92, 1 Ohio N. P.

413.

Pennsylvania.— Philadelphia, etc., R. Co.

V. Philadelphia, 47 Pa. St. 325.

United States.— City R. Co. v. Citizens' St.

R. Co., 166 U. S. 557, 17 S. Ct. 653, 41 L. ed.

1114; Sioux. City St. R. Co. v. Sioux City,

138 U. S. 98, 11 S. Ct. 226, 34 L. ed. 893
{affWrning 78 Iowa 367, 43 N. W. 224] ; Mer-
cantile Trust, etc., Co. v. Collins Park, etc.

R. Co., 99 Fed. 812; Cleveland City R. Co. v.

Cleveland, 94 Fed. 385; Citizens' St. R. Co.
V. City R. Co., 56 Fed. 746; Coast-Line E.
Co. V. Savannah, 30 Fed. 646, holding that a
street railway could not be compelled to do
additional paving without compensation.
Compare Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629.

See 10 Cent. Dig. tit. " Constitutional
Law," § 344; and, generally, Stebet Rail-
iROADS.

An injunction wUi be granted to restraia

a city from preventing the construction of a

[IX, B. 3, a]
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ances/^ a water-supply,'' or gas or electric lighting appliances,'* within mtinici-

pal limits, when accepted and acted upon by the grantee according to its teims,

is a contract which the municipality cannot abolish or alter without the consent of

the grantee.

lailroad authorized by valid municipal grant.
Aeheville St. R. Co. v. Asheville, 109 N. 0.

688, 14 S. E. 316.

A grant by a city to a railroad of permis-
sion to construct bridges over its track where
it crosses streets does not prevent the city

from changing street grades so as to neces-

sitate the removal of the bridges. Wabash
K. Co. V. Defiance, 167 U. S. 88, 17 S. Ct. 748,

42 L. ed. 87.

Railroad rates of fare.^ Acceptance by a
street railroad company of an ordinance,

adopted under legislative authority, that the
rate of fare shall not exceed five cents, gives

the company a contract right to charge that
rate which cannot be reduced by the city

without consent of the railroad. Detroit v.

Detroit Citizens' St. R. Co., 184 U. S. 368,

22 S. Ct. 410, 46 L. ed. 592.

The state may relieve street railroads from
the obligation to maintain streets imposed on
railroads by cities in granting locations to

the former. Worcester f. Worcester Consol.

St. R. Co., 182 Mass. 49, 64 N. E. 581;

Springfield v. Springfield St. R. Co., 182 Mass.

41, 64 N. E. 577.

A city grant of railroad privileges to a
corporation does not prevent the city from
requiring a license-tax as a means of revenue,

although not for police purposes. Springfield

!?. Smith, 138 Mo. 645, 40 S. W. 757, 60 Am.
St. Rep. 569, 37 L. R. A. 446.

Where a company incorporated under the

Seneral laws of New York to operate a street

railroad in a city has not obtained the con-

sent of the city authorities it cannot enjoin

the city from constructing a railroad along

or under the streets selected for its line un-

der the amended rapid transit act. New York
Underground R. Co. v. New York, 116 Fed.

952.

Compelling railroads to erect crossing gates

is not an impairment of charter rights, where

a railroad is operating by a lease which
granted a, right to cross highways at grade

on constructing passages across its railroad,

so that the passage of vehicles should not be

prevented. Palmyra Tp. «. Pennsylvania R.

Co., 63 N. J. Eq. 799, 52 Atl. 1132 [affirming

62 N. J. Eq. 601, 50 Atl. 369].

Requiring a railroad to maintain, repair,

etc., crossings over its road and giving a right

of action for the costs of such in case of de-

fault is a valid police regulation, although

obligations additional to those of the charter

are thereby imposed. Clarendon v. Rutland

R. Co., (Vt. 1902) 52 Atl. 1057. Compare

Lehigh Valley R. Co. v. Adam, 70 N. Y. App.

Div. 427, 75 N. Y. Suppl. 515, holding valid

provisions for the alteration of grades of

railroad crossings.

96. New Orleans «. Great Southern Tele-

phone, etc., Co., 40 La. Ann. 41, 3 So. 533, 8
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Am. St. Rep. 502; Northwestern Tel. Exch.

Co. V. Minneapolis, 81 Minn. 140, 83 N. W.
527, 86 N. W. 69, 53 L. R. A. 175; People

V. Squires, 14 Daly (N. Y.) 154, 1 N. Y. St.

633; Western Union Tel. Co. v. Syracuse, 24

Misc. (N. Y.) 338, 53 N. Y. Suppl. 690; Sun-

set Telephone, etc., Co. v. Medford, 115 Fed.

202, holding that after the acceptance of and
action upon a grant of right to use streets

additional conditions could not be imposed.

Compare People v. Squires, 14 Daly (N. Y.)

154, 1 N. Y. St. 633, holding that telegraph
companies might be required to bury their

wires without impairing the city grant of

franchise to lay wires. And see, generally.

Telegraphs and Telephones.
But a city which has given a telephone

company permission to occupy certain streets

may, when public safety requires, compel re-

moval to another location. Michigan Tel.

Co. V. Charlotte, 93 Fed. 11.

97. Skaneateles Water Works Co. v. Skane-
ateles, 161 N. Y. 154, 55 N. E. 562, 46 L. R. A.
687 [affirming 33 N. Y. App. Div. 642, 54
N. Y. Suppl. 1115].

Authorizing a city to condemn a water-
supply system, providing that compensation
is made for the contract and for tangible
property is legal, although the city has a
contract with the water company to pay it for

the use of hydrants for a term of years.

Long Island Water Supply Co. v. Brooklyn,
166 U. S. 685, 17 S. Ct. 718, 41 L. ed. 1165.

Where a statute authorized a town to con-

struct waterworks, and also to contract with
third parties for a water-supply, and the
town granted to a corporation a right to con-

struct waterworks, the town could not, after

construction by the corporation of an ade-
quate plant, construct works of its own.
Westerly Waterworks v. Westerly, 75 Fed.
181.

Where the power to " regulate " water-
rates is reserved to a municipality it may
later reduce water-rates stipulated for by
agreement between a water company and the
municipality granting the franchise. Knox-
ville V. Knoxville Water Co., 107 Tenn. 647,

64 S. W. 1075.

98. Hot Springs Electric Light Co. v. Hot
Springs, 70 Ark. 300, 67 S. W. 761 (holding
that a city could not exact compensation for

the use of streets for lighting appliances,
after the company had at great expense
erected its plant and had made a contract for
lighting the city streets) ; State v. Toledo,
48 Ohio St. 112, 26 N. E. 1061, 11 L. R. A.
729; Lima Gas Co. v. Lima, 2 Ohio Cir. Dec.
396; St. Paul Gaslight Co. v. St. Paul, 181
U. S. 142, 21 S. Ct. 575, 45 L. ed. 788 [dis-

missing writ of error in 78 Minn. 39, 80
N. W. 774, 877] ; Little Falls Electric, etc.,

Co. V. Little Falls, 102 Fed. 663; Levis v.

Newton, 75 Fed. 884.
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b. Rights of Municipal Creditors. The power of the legislature to interfere

with contracts to which a municipal corporation is a party is subject to the limita-

tion that the substance of rights of existent municipal creditors who have dealt

with it in its local or private character be not impaired ;
-° so the power or duty

of a municipality to levy taxes, existent at the date of the contract and relied

upon as security by the creditor, cannot be so affected as to hinder, delay, or

defraud the latter ;
^ and legislation working such hindrance by extinguishment.

Where nothing had been done by the
grantee of a right to construct and maintain
an electric light plant, looking toward the
erection and operation of such a, plant, the
state may authorize the city to construct and
maintain its own electric light plant, al-

though the right given to the "rantee was ex-

clusive, and the grantee had m operation a
gas plant authorized by the same act which
gave the electric light privileges. Capital
City Light, etc., Co. v. Tallahassee, 186 U. S.

401, 22 S. Ct. 866, 46 L. ed. 1219 [affirming
42 Fla. 462, 28 So. 810].
Where a proviso states that exclusive priv-

ileges are not granted, the city granting a

franchise may itself later enter the same busi-

ness without violating its grant. State v. To-

ledo, 48 Ohio St. 112, 26 N. E. 1061, 11

L. R. A. 729.

99. Louisiana.— Haynes v. Municipality
No. 2, 5 La. Ann. 760.

Massachusetts.— Central Bridge Corp. v.

Lowell, 15 Gray (Mass.) 106.

New Jersey.—^Munday v. Eahway, 43

N. J. L. 338; Rader v. Southeasterly Road
Dist., 36 N. J. L. 273.

Texas.— Morris v. State, 62 Tex. 728.

Washington.— Townsend Gas, etc.. Light

Co. V. Hill, 24 Wash. 469, 64 Pae. 778.

Wisconsin.— State v. Madison, 15 Wis. 30.

United States.— Mt. Pleasant v. Beckwith,

100 U. S. 514, 25 L. ed. 699; Butz v. Mus-
catine, 8 Wall. (U. S.) 575, 19 L. ed. 490;

Furman v. Nichol, 8 WaU. (U. S.) 44, 19

L. ed. 370; Lee County v. Rogers, 7 Wall.

(U. S.) 181, 19 L. ed. 'l60; Von Hoflfman i;.

Quincy, 4 Wail. {U. S.) 535, 18 L. ed. 403;

De Vignier v. New Orleans, 4 Woods (U. S.)

206, 16 Fed. 11; Milner v. Pensacola, 2

Woods (U. S.) 632, 17 Fed. Cas. No. 9,619,

2 Am. L. T. Rep. N. S. 186.

But see Wallace v. Sharon Tp., 84 N. C.

164.

A contracting municipality cannot impair

its own contracts by later license-taxes. New
Cafitle V. Electric Co., 16 Pa. Co. Ct. 663, 26

Pittsb. I^g. J. N. S. 197.

Contracts with municipalities on stbject-

matters understood to be within the control

of the legislature may be altered by the legis-

lature. Pott v. Sheboygan County Sup'rs,

25 Wis. 506, where a publisher contracted

with county supervisors for printing a tax-

list of delinquents.

Legislation impairing the rights of credit-

ors can be assailed only by one who shows
that he is a creditor or is otherwise in a po-

sition to be injured thereby. Smith v. Inge,

80 Ala. 283.

Mere authority in a chatter to a railroad

company to receive subscriptions to the capi-

tal stock from municipal corporations, where
no consideration is given and where there is

no attempted exercise of the power, is not a
contract. Wilkes County v. Call, 123 N. C.

308, 31 S. E. 481.

Mere change of trustees acting as agents
of the state does not impair constitutional

rights. State v. Knowles, 16 Fla. 577.

Stopping the running of interest on judg-
ments against counties on county warrants
or other county obligations is not an impair-
ment of contracts. Read v. Mississippi County,
69 Ark. 365, 63 S. W. 807, 86 Am. St. Rep.
202.

The legislature may change the tribunal of

a city which receives and inspects contract

work before payment, after a contract is

entered into. Isenberg v. Selvage, 103 Ky.
260, 19 Ky. L. Rep. 1963, 44 S. W. 974.

An exemption from taxation of obligations

issued by a municipality is a part of the con-

tract of loan which cannot be recalled. Com.
V. Southworth, Dauph. Co. (Pa.) 402.

1. AJaftamo.— Edwards «. Williamson, 70
Ala. 145.

Arkansas.— Brodie ij. McCabe, 33 Ark. 690.

Florida.— Columbia County v. King, 13

Fla. 451.

Kentucky.— Slack v. Maysville, etc., R. Co.,

13 B. Mon. (Ky.) 1.

Louisiana.— Saloy v. New Orleans, 33 La.
Ann. 79; Moore v. New Orleans, 32 La. Ann.
726; Shields v. Pipes, 31 La. Ann. 765.

Michigan.— People v. Lansing, 27 Mich.
131.

Mississippi.— Foadiek v. Board of Missis-

sippi Levee Com'rs, 76 Miss. 859, 26 So. 637.

Missouri.— State v. St. Louis, etc., R. Co.,

130 Mo. 243, 32 S. W. 664.

Nebraska.— State v. Walsh, 31 Nebr. 469,
48 N. W. 263.

New Jersey.— Rahway v. State, 44 N. J. L.

395, holding that the legislature cannot take
away the creditor's right to enforce taxation

by mandamus.
North Carolina.—Broadfoot v. Fayetteville,

124 N. C. 478, 32 S. E. 804, 70 Am. St. Rep.
610; McCless v. Meekins, 117 N. C. 34, 23
S. E. 99.

Ohio.— Goodale v. Fennell, 27 Ohio St. 426,

22 Am. Rep. 321.

South Carolina.— Morton v. Comptroller-
Gen., 4 S. C. 430.

Tennessee.— Memphis v. Bethel, (Tenn.

1875) 17 S. W. 191.

Wisconsin.— State v. Madison, 15 Wis. 30.

United States.— Board of Liquidation v.

[IX, B, 3, b]
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annexation, or division of municipal corporations is an unconstitutional impair-
ment of contracts.* Mere changes in the form of a provision for the means of

Louisiana, 179 U. S. 622, 21 S. Ct. 263, 45
L. ed. 347 [affirming 51 La. Ann. 1849, 26
So. 679] ; Cape Girardeau County Ct. v. Hill,
118 U. S. 68, 6 S. Ct. 951, 30 L. ed. 73; Mo-
bile V. Watson, 116 U. S. 289, 6 S. Ct. 398, 29
L. ed. 620; Louisiana r. Police Jury, 111
U. S. 716, 4 S. Ct. 648, 28 L. ed. 574; Kalis
County V. U. S., 105 U. S. 733, 26 L. ed.

1220; Louisiana v. Pilsbury, lOo U. S. 278,
'26 L. ed. 1090; U. S. v. New Orleans, 103
U. S. 358, 26 L. ed. 395; Von Hoffman v.

Quincy, 4 Wall. (U. S.) 535, 18 L. ed. 403;
Padgett V. Post, 106 Fed. 600, 45 C. C. A.
488; Hicks v. Cleveland, 106 Fed. 459. 45
C. C. A. 429; Devereaux v. Brownsville, 29
Fed. 742; Sun Mut. Ins. Co. i: Board of
Liquidation, 24 Fed. 4; U. S. v. Treasurer, 2
Abb. (U. S.) 53, 1 Dill. {U. S.) 522, 28 Fed.
Cas. No. 16,538, 9 Am. L. Peg. N. S. 415, 12
Int. Rev. Pec. 56; U. S. r. Jefferson Coimty,
5 Dill. (U. S.) 310, 1 MeCrary (U. S.) 356,
26 Fed. Cas. No. 15,472, 7 Am. L. Ree. 154,

7 Centr. L. J. 130, 24 Int. Rev. Rec. 354, 26
Pittsb. Leg. J. (Pa.) 8, 6 Reporter 486, 2
Tex. L. J. 164; U. S. v. Johnson County, 5

Dill. (U. S.) 207 note, 26 Fed. Cas. No.
15,489; U. S. V. Howard County Ct., 1 Me-
Crary (U. S.) 218, 2 Fed. 1; Sawyer v.

Concordia Parish, 4 Woods (U. S.) 273, 12

Fed. 754; Maenhaut v. New Orleans, 2 Woods
(U. S.) 108, 16 Fed. Cas. No. 8,939, 3

Woods (U. S.) 1, 16 Fed. Cas. No. 8,940.

And compare Hall r. Parker, 33 N. J. L.
312; Bailey v. Suteh, 6 Pliila. (Pa.) 408,
24 Leg. Int. (Pa.) 181 (holding valid an
exemption of certain inhabitants from taxa-

tion to meet prior indebtedness) ; U. S. v.

Thoman, 156 U. S. 353, 15 S. Ct. 378, 39
L. ed. 450 [affirming 44 Fed. 590].

See 10 Cent. Dig. tit. " Constitutional

Law," § 354.

A provision for taxation, passed to supply
the place of invalid tax laws, cannot be later

repealed after judgment obtained and man-
damus applied for, when work has been done
in reliance upon the invalid mode of taxa-

tion. Brooks r. Memphis, 4 Fed. Cas. No.

1,954, 3 Centr. L. J. 356.

A change in a state constitution cannot
impair existing rights of municipal creditors

vested imder the taxing powers of a munici-

pality. U. S. V. Jefferson County, 5 Dill.

(U. S.) 310, 1 McCrary (U. S.) 356, 26 Fed.

Cas. No. 15,472, 7 Am. L. Rec. 154, 7 Centr.

L. J. 130, 24 Int. Rev. Rec. 354, 26 Pittsb.

Leg. J. (Pa.) 8, 6 Reporter 486, 2 Tex. L. J.

164.

The fact that additional county expenses

are to be met out of the fund available when
the debt was contracted does not impair the

obligation of contracts entered into when the

expenses chargeable to the fund arising from

taxation were less. U. S. v. Knox County, 51

Fed. 880.

The fact that improper assessments were
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made cannot impair a creditor's right to be
paid by a valid exercise of existing taxing
power. Favrot v. East Baton Rouge Parish,

34 La. Ann. 491 ; People v. Lansing, 27 Mich.
131.

A judgment founded on a tort is not a
contract; so the state may later reduce the
power of the city, against which the judg-
ment was obtained, to levy taxes to pay it.

Sherman v. Langham, 92 Tex. 13, 40 S. W.
140, 42 S. W. 961, 39 L. R. A. 258. See also

Louisiana v. New Orleans, 109 U. S. 285, 3
S. Ct. 211, 27 L. ed. 936.

Pleading.—A creditor attacking the valid-

ity of an act restricting the power of munici-
pal taxation must, on the groimd that his

judgment is impaired, allege that the judg-
ment was founded upon a, contract. State v.

Police Jury, 32 La. Ann. 884.

2. Blanchard v. Bissell, 11 Ohio St. 96;
Shapleigh v. San Angelo, 167 U. S. 646, 17

S. Ct. 957, 42 L. ed. 310; Mobile v. Watson,
116 U. S. 289, 6 S. Ct. 398, 29 L. ed. 620; Mt.
Pleasant v. Beckwith, 100 U. S. 514, 25 L. ed.

699; Jefferson City Gas-Light Co. v. Clark,
95 U. S. 644, 24 L. ed. 521; U. S. v. Treas-
urer, 2 Abb. (U. S.) 53, 1 Dill. (U. S.)

522, 28 Fed. Cas. No. 16,538, 9 Am. L. Reg.
N. S. 415, 12 Int. Rev. Ree. 56; Brewis v.

Duluth, 3 McCrary (U. S.) 219, 9 Fed. 747.

But see Meriwether v. Garrett, 102 U. S. 472,
26 L. ed. 197, in which by extinguishment of

the municipality of Memphis the creditors

were left without any practicable means of

enforcing their obligations.

Allowing taxpayers to set ofi municipal ob-
ligations which they have bought in in pay-
ment of their taxes is constitutional as to mu-
nicipal creditors. Amy v. Shelby County Tax-
ing Dist., 114 U. S. 387, 5 S. Ct. 895, 29 L. ed.

172.

The division of a county which had pledged
all its taxable property for the payment of
debts is not unconstitutional if it is provided
that the separated portions shall pay their

proportional parts of the original debts. Sav-
ings, etc., Assoc. V. Alturas County, 65 Fed.
677.

Exempting taxpayers from an obligation

to pay a fee prescribed by a former act for

the services of the attorney conducting tax-

sales is valid. People v. Lee, 28 Hun (N. Y.

)

469.

A transfer of the municipal property of one
city to another, the latter assuming the ob-
ligations of the former, does not of itself

constitute an impairment of contracts. Stone
V. Charlestown, 114 Mass. 214. To similar

effect see Shotwell v. Louisville, etc., E. Co.,

69 Miss. 541, 11 So. 455.

Where the resignation of municipal officers

deprives the courts of power to act through
mandamus the courts cannot assist the cred-

itor by a levy of taxes (Rees v. Watertown,
19 Wall. (U. S.) 107, 22 L. ed. 72) ; nor can
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enforcement or payment of municipal obligations may be valid,* but changes which
impair substantially the enforcement of creditors' rights are unconstitutional.^

a receiver be appointed to collect a tax al-

ready levied (Thompson v. Allen County, 115
U. S. 550, 6 S. Ct. 140, 29 L. ed. 472).

3. Alabama.— Shell v. Beeland, 123 Ala.
569, 26 So. 342; Amy v. Selma, 77 Ala. 103.

California.— Sharp v. Contra Costa Coxmty,
34 Cal. 284 (funding of debts) ; Chapman v.

Morris, 28 Cal. 393 (sustaining a, provision
for the substitution of interest-bearing bonds
in the place of old non-interest-bearing obli-
gations) ; Babcock v. Middleton, 20 Cal. 643

;

English V. Sacramento, 19 Cal. 172; Thornton
V. Hooper, 14 Cal. 9 ; People v. Bond, 10 Cal.
563 (sustaining refunding provisions) ; Hun-
saker v. Borden, 5 Cal. 288, 63 Am. Dec. 130
(sustaining a change in the mode and time
of payment which did not impair substantial
rights). Compare People v. Morse, 43 Cal.
534, holding valid a funding act which pro-
vided for the payment of a part, but not all,

of certain municipal indebtedness.
Louisiana.— Rousseau v. New Orleans, 35

La. Ann. 557 (sustaining the prohibition of
writs of fieri facias against New Orleans) ;

State V. Pilsbury, 31 La. Ann. 1 (holding that
the imposition of a special tax to pay con-
solidated bonds was a mere form of legal
remedy which could be altered) ; New Orleans
V. Holmes, 13 La. Ann. 502.

Nevada.— Youngs v. Hall, 9 Nev. 212.

New Jersey.— Warner v. Hoagland, 51
N. J. L. 62, 16 Atl. 166.

Oklahoma.— Diggs v. Lobitz, 4 Okla. 232,
43 Pac. 1069.

Wisconsin.— Oshkosh Water Works Co. v.

Oshkosh, 109 Wis. 208. 85 N. W. 376.

United States.— Travelers' Ins. Co. v. Os-
wego Tp., 59 Fed. 58, 7 C. C. A. 669 [re-

versing 55 Fed. 361], sustaining Kan. Laws
(1881), c. 170, Kan. Laws (1883), c. 157,

authorizing the refunding of bonded indebted-

ness.

. See 10 Cent. Dig. tit. " Constitutional
Law," § 353.

An act exempting county property from a
forced sale upon execution is an affirmance of

the common law and so impairs no previous

contract. Oilman v. Contra Costa County, 8

Cal. 52, 68 Am. Deo. 290.

In respect to service of process in suits on
municipal bonds previously issued the legisla-

ture has power to alter the terms of a mu-
nicipal charter. Perkins v. Watertown, 5

Biss. (U. S.) 320, 19 Fed. Cas. No. 10,991, 12

Am. L. Reg. N. S. 777, 5 Chic. Leg. N. 472.

4. California.— People v. San Francisco

County, 12 Cal. 300; People v. Tillinghast, 10

Cal. 584; People v. Bond, 10 Cal. 563; People

V. Woods, 7 Cal. 579; Smith v. Morse, 2 Cal.

524, holding invalid an act lowering the rate

of interest and subjecting creditors to twenty

years' delay in payment.
Indiana.— Dodd v. Miller, 14 Ind. 433,

holding that rights to be paid out of a par-

ticular fund could not be impaired.

Kansas.— Dillingham v. Hook, 32 Kan. 185,

4 Pac. 166, holding invalid an act changing
the place of payment of bonds.

Louisiana.— New Orleans Tax Payers'
Assoc. V. New Orleans, 33 La. Ann. 567
(holding invalid the funding act of 1880, No.
74) ; State v. New Orleans, 29 La. Ann. 863.

Nebraska.— State v. Cathers, 25 Nebr. 250,
41 N. W. 182 ; Brewer v. Otoe County, 1 Nebr.
373.

New Jersey.— Gabler v. Treasurer, 42
N. J. L. 79.

New York.— Hadfield v. New York, 6 Rob.
(N. Y.) 501, 2 Abb. Pr. N. S. (N. Y.) 95;
Wood V. New York, 6 Rob. (N. Y.) 463.

Pennsylvania.— Williams' Appeal, 72 Pa.
St. 214; O'Donnell v. Philadelphia, 2 Brewst.
(Pa.) 481, 7 Phila. (Pa.) 234, holding that
the order of the payment of obligations could
not be made to accord with the dates of pre-

sentment and registration.

Washington.— Eidemiller v. Tacoma, 14

Wash. 376, 44 Pac. 877.

United States.— New Orleans v. Morris, 105

U. S. 600, 26 L. ed. 1184; In re Copenhaver,
54 Fed. 660; Amy v. Galena, 10 Biss. (U. S.)

263, 7 Fed. 163; Western Arkansas Nat.
Bank v. Sebastian County, 5 Dill. (U. S.)

414, 17 Fed. Cas. No. 10,040; U. S. v. Mobile,
4 Woods (U. S.) 536, 12 Fed. 768.

But see Tribune Assoc, v. New York, 48
Barb. (N. Y.) 240, holding valid a pro-
vision forbidding the entry of contract judg-
ments except upon proof of the existence
of such amount in the city treasury to the
credit of the appropriation for the specific

object upon which the claim sued for was
founded, although plaintiff's recovery was ae-

layed until an appropriation to cover the
claim should be made. And see Young v.

Territory, 1 Oreg. 213.

See 10 Cent. Dig. tit. " Constitutional
Law," § 349.

Diverting fund created for particular pur-
poses.— Money collected to pay the interest

on bonds, levied, collected, and set apart ac-

cording to the provisions of an act, is a trust

fund for that purpose, and the municipal
corporation may be enjoined from using it

for any other purpose without the consent of

the bondholders. Maenhaut v. New Orleans,
2 Woods (U. S.) 108, 16 Fed. Cas. No.
8,939. And where bonds were issued to build
a municipal market-house, and by their terms
the market revenue was to be applied on the
interest and to form a sinking-fund, such rev-

enue could not be diverted. Fazende v. Hous-
ton, 34 Fed. 95.. So where a sinking-fund
was created, a depositary chosen, and an ap-

propriation of funds was made to pay cer-

tain debts, the creditors acquired vested

rights under the contract of pledge. Board
of Liquidators v. Municipality No. 1, 6 La.

Ann. 21. To a similar effect see State v.

Board of Liquidation, 40 La. Ann. 398, 4 So.

[IX, B. 3, b]
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4. Public Offices— a. In General— (i) Constitutional Osanqes. Public

offices, even though created or protected by the constitution, may be abolished
and their incidents affected by the adoption of a new constitution ^ or of an amend-
ment to an existing constitution.^

(ii) Power of Legislature. Except in so far as created or protected from
interference by the constitution,'' public offices confer upon their holders no vested

122. And see People v. San Francisco
County, 12 Cal. 300 (holding that an act
which is substantially a trust deed is binding
in favor of municipal creditors) ; State v.

Butler, 11 Lea (Tenn.) 493. Compare Harold
V. Herrington, 95 Ala. 395, 11 So. 131; Baser
V. Spaulding, 17 Nev. 289, 30 Pac. 896.
A special pledge by a municipality of lands

for the payment of bonds is binding, so as to
prevent a later sale of such lands free of the

trust or pledge. Brooklyn Park Com'rs v.

Armstrong, 45 N. Y. 234, 6 Am. Rep. 70 [.re-

versing 3 Lans. (N. Y. ) 429].
Imposition of conditions precedent to pay-

ment of municipal indebtedness.—Reasonable
conditions precedent may be imposed by the
legislature, the limitation being that no sub-

stantial right shall be invaded. Lincoln i;.

Grant, 38 Nebr. 369, 56 N. W. 995 (sustain-

ing a requirement that claims for unliqui-

dated damages against a city be presented
within three months) ; Parker v. Buckner, 67

Tex. 20, 2 S. W. 746 (requirement that
claims be presented within six months, sus-

tained) ; Louisiana v. New Orleans, 102 U. S.

203, 26 L. ed. 132 (holding valid a re-

quirement, that judgments against the city

l3e registered, as a condition precedent to

payment ) . But when the conditions im-
posed are a substantial interference with
the contract rights of creditors they are
unconstitutional. McCracken v. Moody, 33
Ark. 81 (holding invalid a requirement that
holders of obligations present them within
ninety days) ; Rose v. Estudillo, 39 Cal. 270;
Robinson v. Magee, 9 Cal. 81, 70 Am. Dec.
638 (holding invalid a requirement for the
presentation of claims for registry) ; Priestly

V. Watkins, 62 Miss. 798 (holding invalid a
requirement for presentation for registration

and an aiiidavit as to holder's claim of title )

.

Provisions made prior to an issue of bonds
that no later bonds should be issued except
to meet such bonds is a part of the contract

of loan which cannot be impaired. Smith v.

Appleton, 19 Wis. 468.

5. Coffin V. State, 7 Ind. 157; Sigur v.

Crenshaw, 8 La. Ann. 401; Conner v. New
York, 5 N. Y. 285 [affirming 2 Sandf. (N. Y.)

355]; People v. Burrows, 27 Barb. (N. Y.)

89, 16 How. Pr. (N. Y.) 27; French v. Com.,

78 Pa. St. 339. Contra, In re Gibbes, 1

Desauss. (S. C. ) 587, holding that a master
in chancery appointed under the constitution

of 1778 could not be deprived of his office

after the adoption of a new constitution;

since he had a freehold in his office, holding

his commission during good behavior.

In so far as the constitution protects the

[IX, B, 4, a, (i)]

ofl5ce, any act of the legislature abolishing
such office or abridging its scope impairs an
obligation of contract between the incumbent
and the state ( Hays v. Harley, 1 Mill ( S. C.

)

267) ; but where the office is created by the

constitution and the terms and compensation
are fixed by statute, such tenure and compen-
sation are entirely subject to legislative con-

trol, except that the office cannot be virtually

abolished by the legislature by a reduction of

the compensation or by taking away compen-
sation altogether (Conner v. New York, 5

N. Y. 285 [affirming 2 Sandf. (N. Y.) 355];
Bailey v. Caldwell, 68 N. C. 472).
Where by the constitution an office is

elective, a statute providing that henceforth
a certain other officer upon election shall be-

come ex officio the holder of the first-men-

tioned office is constitutional as to elections

held after the expiration of the present in-

cumbent's term; but it cannot operate to di-

vest the present incumbent of the office to

which he has been elected under the constitu-

tion, and substitute therefor a person not
elected to such office. Mills v. Sargent, 36
Cal. 379.

A constitutional provision that no person
who now is, or hereafter shall be, a collector

of public moneys, shall be eligible to any
office until he has paid over all sums for

which he is liable, does not defeat any vested
rights of a previously elected officer who was
in default of public moneys. Taylor v. Gov-
ernor, 1 Ark. 21.

In territories of the United States acts of

congress are of course superior to territorial

legislation, and hence an act of the terri-

torial legislature altering fees fixed for cer-

tain services by act of congress is void
(People V. Pyper, 6 Utah 160, 21 Pac. 722) ;

but in the absence of any congressional legis-

lation on the subject such an act would be

valid (Harwood v. Perrin, (Ariz. 1900) 60

Pac. 891).
6. Bailey v. State, 56 Miss. 637.

7. The placing of a maximum limit on sala-

ries of all county officers by the constitution

does not make the offices held by such per-

sons constitutional offices and preclude the

legislature from abolishing such offices or

changing their duties. Reals v. Smith, 8

Wyo. 159, 56 Pac. 690.

Where the constitution forbids the diminu-
tion of the salary of a judge during his term
of office, an act directing that one half of his

salary be deducted for such time as a special

judge is required to sit in his absence is un-

constitutional. White V. State, 123 Ala. 577,

26 So. 343.
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rights of which they cannot be deprived by the legislature.' The legislature

may deal with such offices absolutely as it pleases, and may even abolish them
altogether,' since they are not grants, contracts, or obligations which cannot be

8. Alabama.— E(c p. Lambert, 52 Ala. 79;
Beebe v. Robinson, 52 Ala. 66. Contra, Wam-
mack V. HoUoway, 2 Ala. 31, holding that the
right to exercise an office is as much a species

of property as any other thing capable of pos-

session.

Kentucky.— Standeford v. Wingate, 2 Duv.
(Ky.) 440.

New York.— Conner v. New York, 5 N. Y.
285 [affirming 2 Sandf. (N. Y.) 355], hold-

ing that neither public officers nor the pros-

pective emoluments attached thereto are in-

corporeal hereditaments or property in any
sense.

North Carolina.— State v. Wilson, 121
N. C. 480, 28 S. E. 554. But see King i:

Hunter, 65 N. C. 603, 6 Am. Rep. 754, hold-
ing that the right of a sheriff to collect taxes
was property of which he could not be de-

prived without his consent during his term of

office. And compare Taylor v. Stanly, 15

N. C. 31 note; Hoke v. Henderson, 15 N. C. 1,

25 Am. Dec. 677, both holding that while a
clerk appointed under the North Carolina act

of 1806 had an estate in his office, the legis-

lature could destroy the office and his estate

in it.

South Carolina.— Garrett v. Weinberg, 54
S. C. 127, 31 S. E. 341, 34 S. E. 70; Alex-

ander V. McKenzie, 2 S. C. 81.

United States.— Taylor v. Beckham, 178
U. S. 548, 20 S. Ct. 890, 44 L. ed. 1187 (hold-

ing that a decision by a state court against
a claimant to the office of governor does not
depriv^ him of any rights to property within
the fourteenth amendment of the United
States constitution so as to give jurisdiction

to the supreme court of the United States on
a writ of error) ; Wilson v. North Carolina,

169 U. S. 586, 18 S. Ct. 435, 42 L. ed. 865.

See 10 Cent. Dig. tit. " Constitutional

Law," § 356 et seq.

9. Alabama.— Ex p. Wiley, 54 Ala. 226;
Ex p. Lambert, 52 Ala. 79; Beebe v. Robin-
son, 52 Ala. 66; Perkins v. Corbin, 45 Ala.

103, 6 Am. Rep. 698; Renford v. Gibson, 15

Ala. 521.

Arkansas.— Vincenheller v. Reagan, 69
Ark. 460, 64 S. W. 278; Humphry v. Sadler,

40 Ark. 100 ; Robinson v. White, 26 Ark. 139

;

State V. Scott, 9 Ark. 270; Ex p. TuUy, 4
Ark. 220, 38 Am. Dec. 33; Taylor v. Gov-
ernor, 1 Ark. 21.

California.— Miller v. Kister, 68 Cal. 142,

8 Pac. 813;,/?i re Bulger, 45 Cal. 553; People
V. Kelsey, 34 Cal. 470; People v. Squires, 14

Cal. 12 ; People v. Haskell, 5 Cal. 357.

Connecticut.— State v. Baldwin, 45 Conn,
134.

Illinois.— Donahue v. Will County, 100 111.

94; People i". Auditor, 2 HI. 537.

Indiana.—St3.te v. Hyde, 129 Ind. 296, 28

N. E. 186, 13 L. R. A. 79; Jeffries v. Rowe,

63 Ind. 592; Blakemore v. Dolan, 50 Ind. 194;
Turpin v. Tipton County, 7 Ind. 172; Coffin

V. State, 7 Ind. 157; Ellis v. State, 4 Ind. 1.

Iowa.— Bryan v. Cattell, 15 Iowa 538.

Kansas.— Harvey v. Rush County, 32 Kan.
159, 4 Pac. 153; Reed v. Francis, 22 Kan.
510.

Kentucky.— Standeford v. Wingate, 2 Duv.
(Ky. ) 440. Compare Williams v. Newport,
12 Bush (Ky.) 438, holding that the election

or appointment of an officer for a fixed period
cannot be deemed a contract for a stipulated
term, when the officer cannot be required to

serve for the entire term.
Maine.— Rounds v. Smart, 71 Me. 380;

Prince v. Skillin, 71 Me. 361, 36 Am. Rep.
325; Farwell v. Rockland, 62 Me. 296.

Massachusetts.— Opinion of Justices, 117
Mass. 603; Taft v. Adams, 3 Gray (Mass.)
126.

Michigan.— People v. Detroit, 38 Mich.
636.

Mississippi.— Pant v. Gibbs, 54 Miss. 396;
Kendall v. Canton, 53 Miss. 526; Hyde v.

State, 52 Miss. 665.

Missouri.— In re Burris, 66 Mo. 442; Wil-
cox V. Rodman, 46 Mo. 322; State v. Davis,
44 Mo. 129; State v. Bernondy, 40 Mo. 192;
State V. Ford, 41 Mo. App. 122; State v.

Herinann, 11 Mo. App. 43.

Montana.— People v. Van Gaskin, 5 Mont.
352, 6 Pac. 30, holding that the legislature

of a territory may declare vacant an office

which it has created.

Nevada.— Denver v. Hobart, 10 Nev. 28

;

State V. Tilford, 1 Nev. 240.

New Jersey.— Kenny v. Hudspeth, 59
N. J. L. 320, 36 Atl. 662; Hoboken v. Gear,
27 N. J. L. 265.

New Yor/..— People v. Whitlock, 92 N. Y.
191; People v. Green, 58 N. Y. 295; People
;;. Batchelor, 22 N. Y. 128; i-onuer v. New
York, 5 N. Y. 285 [affirming 2 Sandf. (N. Y.)
355]; People v. Coler, 71 N. Y. App. Div.
584, 76 N. Y. Suppl. 205 ; Coulter t. Murray,
4 Daly (N. Y.) 506; Warner v. People, 2
Den. (N. Y.) 272, 43 Am. Dec. 740.

North Dakota.— State v. Harris, 1 N. D.
190, 45 N. W. 1101.

Pennsylvania.— Com. v. Weir, 165 Pa. St.

284, 35 Wkly. Notes Cas. (Pa.) 556, 30 Atl.
835; Koontz v. Franklin County, 70 Pa. St.

154; Com. r. McCombs, 56 Pa. St. 436:
Barker v. Pittsburgh, 4 Pa. St. 49; Com. v.

Mann, 5 Watts & S. (Pa.) 403; Com. v.

Bacon, 6 Serg. & R. (Pa.) 322.

South Carolina.— Alexander v. McKenzie,
2 S. C. 81.

Tennessee.—-Jones t'. Hobbs, 4 Baxt. (Tenn.

)

113; Haynes v. Slate, 3 Humphr. (Tenn.)
480, 39 Am. Dec. 187.

Virginia.— Sinclair v. Young, 100 Va. 284,

40 S. E. 907; Holladay v. Auditor, 77 Ya,'.

425.

[IX, B, 4, a, (ii)]



956 [8 CycJ CONSTITUTIONAL LAW
impaired by an act of the legislature. It necessarily follows that it may

'Wisconsin.— Hall ». State, 39 Wis. 79;
State V. Douglas, 26 Wis. 428, 7 Am. Eep.
87; State v. Von Baumbach, 12 Wis. 310.

United States.— Crenshaw v. U. S., 134
U. S. 99, 10 S. Ct. 431, 33 L. ed. 825; Blake
V. V. S., 103 U. S. 227, 26 L. ed. 4(i2; Newton
V. Mahoning County, 100 U. S. 548, 25 L. ed.

710; Butler v. Pennsylvania, 10 How. (U. S.)

402, 13 L. ed. 472; Ex p. Hennen, 13 Pet.

(U. S.) 230, 10 L. ed.-138; Dartmouth Col-
lege-c. Woodward, 4 Wheat. (U. S.) 518, 4
L. ed. 629.

See 10 Cent. Dig. tit. " Constitutional
.Law," § 356 et seq.

Contra, King v. Hunter, 65 IST. C. 603, 6
Am. Rep. 754, holding that where a statute
makes it a part of the duty of the sheriff to

collect taxes a contract arises between him
and the state which cannot be impaired by a
subsequent act for the appointment of a sepa-

rate tax-collector. And see State v. Jumel,
30 La. Ann. 861; People v. Burrows, 27
Barb. (N. Y.) 89, 16 How. Pr. (N. Y.) 27,

both holding that the acceptance of the office

of judge, conferred upon one by a legislative

act, constitutes a contract within the mean-
ing of the constitution. See also In re Gibbes,

1 Desauss. (S. C.) 587; Allen v. McKean, 1

Sumn. (U. S.) 276, 1 Fed. Cas. No. 229, both
holding that the tenure of the office of a per-

son holding during good behavior, with a
fixed salary, cannot be altered without im-

pairing the obligation of a contract.

An act abolishing one office and creating

another in its place is not unconstitutional
hierely because the difference between the two
offices are small. Com. v. Moir, 199 Pa. St.

534, 49 Atl. 351, 46 Pittsb. Leg. J. (Pa.)

385, 8 Am. St. Eep. 801, 53 L. E. A. 837.

Offices which have been abolished.— The
following offices have been abolished or their

incidents and tenure affected by act of legis-

lature: Assistant alderman {Demarest v.

New York, 11 Hun (N. Y.) 19; Demarest V.

Wickham, 4 Hun (N. Y.) 627); canal com-
missioners (Butler V. Pennsvlvania, 10 How.
(U. S.) 402, 13 L. ed. 472) '; chief of fire de-

partment (Williams v. Newport, 12 Bush
(Ky. ) 438) ; city offices in general (Stande-

ford V. Wingate, 2 Duv. (Ky.) 440; State v.

Dolan, 93 Mo. 467, 6 S. W. 366) ; commis-
sioners of chancery court (Smith v. Com., 8

Bush ( Ky. ) 108 ) ; county commissioner (Taft

V. Adams, 3 Gray (Mass.) 126) ; county
treasurer (People v. Banvard, 27 Cal. 470) ;

jailer of the county (State v. Dews. 4 E. M.
Charlt. (Ga.) 443) ; judges, by abolishing the

court (Perkins v. Corbin, 45 Ala. 103, 6 Am.
Eep. 698; Eussell ». Howe, 12 Gray (Mass.)

147) ; mayor and aldermen of a city (Com.
V. Moir, 199 Pa. St. 534, 49 Atl. 351, 8 Am.
St. Eep. 801, 53 L. E; A. 837, 46 Pittsb.

Leg. J. (Pa.) 385; Alexander v. McKenzie,

2 S. 0. 81); notary public (State v. Her-

mann, 11 Mo. App. 43) ;
pomologist in a

state university ( Vincenheller v. Eeagan, 69

Ark. 460, 64 S. W. 278) ; register of probate
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court (Opinion of Justices, 117 Mass. 603) ;

registrar clerk of orphans' court (French v.

Com., 78 Pa. St. 339) ; state printer (Walker
V. Peelle, 18 Ind. 264; Walker v. Dunham,
17 Ind. 483; Ellis v. State, 4 Ind. 1; Reed v.

Francis, 22 Kan. 510; Wilcox v. Eodman, 46
Mo. 322; Jones v. Hobbs, 4 Baxt. (Tenn.)
113) ; tax-collector (Hiestand v. New Orleans,
14 La. Ann. 330) ; teacher in state university
(Head v. Missouri University, 19 Wall.
(U. S.) 526, 22 L. ed. 160 [affl/rminff 47 Mo.
220]); and trustees of a town (Frisbie v.

Fogg, 78 Ind. 269).
Offices v/hich cannot be abolished.— It has

been held that the following offices could not
be abolished : city engineer by the city (Chase
V. Lowell, 7 Gray (Mass.) 33')

; judge (State
V. Jumel, 30 La. Ann. 861; People v. Bur-
rows, 27 Barb. (N. Y.) 89, 16 How. Fr.
(N. Y.) 27); master in chancery {In re
Gibbes, 1 Desauss. (S. C.) 587) ; office which
the incumbent holds during good behavior
(In re Gibbes, 1 Desauss. (S. G.) 587; Allen
V. McKean, 1 Sumn. (U. S.) 276, 1 Fed. Cas.
No. 229) ; and ordinary (Hayes v. Harley, 1

Mill (S. C.) 267).
What operates to abolish offices.—Acts con-

solidating two offices into one (Hall v. Burks,
96 Ga. 622, 24 S. E. 349 ) ; authorizing the
governor to appoint new officers for full terms
(Bailey v. State, 56 Miss. 637); establish-

ing a new form of city government (State v.

Dolan, 93 Mo. 467, 6 S. W. 366; People v.

Feitner, 30 N. Y. App. Div. 241, 51 N. Y.
Suppl. 1094), amending a city's charter (Al-

exander V. McKenzie, 2 S. C. 81), or the
adoption by a city of a general law for the

incorporation of municipalities (People v.

Blair, 82 111. App. 570) have all been held
to abolish the offices affected by them, unless
the acts in question especially provide to the
contrary (People v. Feitnor, 30 N. Y. App.
Div. 241, 51 N. Y. jSuppl. 1094; Com. v.

Eicketts, 9 Kulp (Pa.) 361).
While the office is continued and not abol-

ished the legislature cannot oiist an incum-
bent during the term for which he was chosen
(Cotton V. Ellis, 52 N. C. .545), nor fill the

office except in the prescribed manner (Dema-
rest V. New York, 11 Hun (N. Y.) 19; Dema-
rest V. Wickham, 4 Hun (N. Y.) 627) ; and
therefore an act declaring his office vacant
(Hayes v. Harley, 1 Mill (S. C.) 267), trans-

ferring the office to another (Hoke v. Hen-
derson, 15 N. C. 1, 25 Am. Dec. 677), so

amending the act which established the office

as to deprive the incumbent of his office, with-

out abolishing the same (State r. Griffin, 125

N. C. 332, 34 S. E. 429; State r: Webb, 125

N. C. '243, 34 S. E. 430), or abolishing the

office to take effect in the future, and then
before the act takes effect recreating the office

by a second act and appointing a new incum-
bent (Silvey v. Boyle, 20 Utah 265, 57 Pac.

880), is imconstitutional.

The governor of a state has no power to

revoke the commission of an officer not re-
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abridge,*" or extend," the terms, change the duties," and increase ^ or reduce " the

movable at his pleasure, whether the appoint-
ing power be in the governor or elsewhere;
and where the appointing power is not in the
governor he must commission the person duly
elected or appointed by the proper author-
ities. Ewing V. Thompson, 43 Pa. St. 372.

10. Arkansas.—Robinson v. White, 26 Ark.
139.

California.— In re Bulger, 45 Cal. 553.
Indiana.—-Blakemore v. Dolan, 50 Ind. 194.

Kentucky.— Standeford v. Wingate, 2 Duv.
(Ky.) 440.

Massachusetts.— Taft v. Adams, 3 Gray
(Mass.) 126.

Missouri.— State v. Evans, 166 Mo. 347, 66
S. W. 355.

Oregon.— Territory v. Pyle, 1 Oreg. 149,

holding constitutional an act cutting down
the terms of an office from two years to one
after the election of the officer.

Pennsylvania.— Com. v. Weir, 165 Pa. St.

284, 35 Wkly. Notes Cas. (Pa.) 556, 30 Atl.

835; Com. v. McCombs, 56 Pa. St. 436.

South Carolina.—Alexander v. McKenzie, 2
S. C. 81.

Wisconsin.— State 1). Douglas, 26 Wis. 428,

7 Am. Eep. 87.

See 10 Cent. Dig. tit. " Constitutional
Law," § 356 et seq.

11. In re Bulger, 45 Cal. 553.

12. California.— Miller v. Kister, 68 Cal.

142, 8 Pac. 813; Christy v. Sacramento
County, 39 Cal. 3; People v. Squires, 14 Cal.

12.

Georgia.— State v. Dews, E. M. Charlt.

(Ga.) 397.

Indiana.— Walker v. Peelle, 18 Ind. 264;
Walker v. Dunham, 17 Ind. 483.

Kansas.—Interstate Nat. Bank v. Ferguson,

48 Kan. 732, 30 Pac. 237, holding constitu-

tional a statute transferring certain duties

of a city treasurer to mayors and councils.

Nevada.— Denver v. Hobart, 10 Nev. 28.

New York.— Conner v. New York, 5 N. Y.

285 [afp.rming 2 Sandf. (N. Y.) 355].

North Carolina.— State v. Gales, 77 N. C.

283; Gotten v. Ellis, 52 N. C. 545; Hoke v.

Henderson, 15 N. C. 1, 25 Am. Dec. 677.

Contra, King v. Hunter, 65 N. C. 603, 6 Am.
Kep. 754.

Pennsylvania.— Com. v. McCombs, 56 Pa.

St. 436.

See 10 Cent. Dig. tit. " Constitutional

Law," § 356 et seq.

The legislature may change the duties of

an ofSce without a corresponding change in

the compensation or vice versa. Conner v.

New York, 5 N. Y. 285 [afirming 2 Sandf.

(N. Y.) 355].
13. People V. Devlin, 33 N. Y. 269, 88 Am.

Dec. 377; People v. Warner, 7 Hill (N. Y.)

81.

14. Alaiama.— Benford v. Gibson, 15 Ala.

521.

California.— Miller v. Kister, 68 Cal. 142,

8 Pac. 813; Christy v. Sacramento County,

39 Cal. 3; People v. Squires, 14 Cal. 12.

Indiana.— Walker v. Peelle, 18 Ind. 264;
Walker v. Dunham, 17 Ind. 483; Gilbert v.

Board of Com'rs, 8 Blackf. (Ind.) 81.

Kentucky.— Com. v. Bailey, 81 Ky. 395.

Louisiana.— Seale v. Madison Parish, 34
La. Ann. 365; State v. Police Jury, 34 La.
Ann. 41 ; In re Merchants Bank, 2 La. Ann.
68.

Michigan.—^Wyandotte v. Drennan, 46 Mich.
478, 9 N. W. 500.

Mississippi.— State v. Smedes, 26 Miss. 47.

Missouri.— Wilcox v. Rodman, 46 Mo. 322.

Montana.— In re Dewar, 10 Mont. 426, 25
Pac. 1026.

Nevada.— Denver v. Hobart, 10 Nev. 28.

New Jersey.— Love v. Jersey City, 40
N. J. L. 456.

New York.—Matter of New York, 158 N. Y.
668, 52 N. E. 1125 [affirming 33 N. Y. App.
Div. 365, 53 N. Y. Suppl. 875] ; People v.

Devlin, 33 N. Y. 269, 88 Am. Dec. 377; Con-
ner V. New York, 5 N. Y. 285 [affirming 2
Sandf. (N. Y.) 355]; People v. Burrows, 27
Barb. (N. Y.) 89, 16 How. Pr. (N. Y.) 27;
People V. Warner, 7 Hill (N. Y.) 81.

North Carolina.— State v. Gales, 77 N. C.

283; Gotten v. Ellis, 52 N. C. 545.

Ohio.— Canal Com'rs v. Com., 1 Am. L. J.

N. S. 79.

Pennsylvania.— Com. v. McCombs, 56 Pa.
St. 436 ; Barker v. Pittsburgh, 4 Pa. St. 49

;

Com. V. Bacon, 6 Serg. & R. (Pa.) 322.

Tennessee.— Haynes v. State, 3 Humphr.
(Tenn.) 480, 39 Am. Dec. 189.

Vermont.— Cushman v. Hale, 68 Vt. 444,
35 Atl. 382.

United States.— Butler v. Pennsylvania, 10
How. (U. S.) 402, 13 L. ed. 472.

See 10 Cent. Dig. tit. " Constitutional
Law," § 356 et seq.

An administrator's claim to fees allowed
by statute is not a contract within the con-

stitutional provision against impairment of

the obligation of contract. In re Dewar, 10
Mont. 426, 25 Pac. 1026.

The legislature may substitute a salary for
fees; and it may continue the fees, but direct

them to be paid into the public treasury
(Conner v. New York, 5 N. Y. 285 [affirming
2 Sandf. (N. Y.) 355]), or it may deprive
the office of the fees by transferring the du-
ties by which they are earned to another of-

fice (Stephens v. Williamson, 4 Kv. L. Rep.
985).
Recovery of illegal fees exacted by an offi-

cer may be constitutionally authorized by
statute, although such statute changes the
common-law rule in force at the time the
officer took his office. Benson v. Christian,

129 Ind. 535, 29 N. E. 26.

State reporter.— A statute limiting the
price to be charged by the reporter of a state

court for copies of his reports sold to the
public is constitutional, as a regulation of

the compensation of a public official. Black
V. Merrill, 51 Ind. 32.

A statute giving a part of the fines for

[IX. B, 4. a, (n)]
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compensation of persons already in office.^' The legislature may also create new
disqualifications for holding office/^ new causes for removal from offices already
existing," and new tribunals or modes of procedure to try title to office or removal
therefrom.*^

(ill) Power op Municipalities. Although in some jurisdictions it has
been held that cities and towns have not the same power as the legislature over
city and town offices," yet the rule generally adopted accords them a like power.^

b. Intervening Rights of Third Persons. Contract rights incident to the
holding of public office, in which third parties have an interest, may arise ; and
these cannot be violated by the legislature.''

certain offenses to the prosecuting officer

((Jushman v. Hale, 68 Vt. 444, 35 Atl. 382)
or to an educational institution (Watson
Seminary v. Pike County Ct., 149 Mo. 57,
50 S. W. 880, 45 L. E. A. 675) may be re-

pealed without impairing the obligation of a,

contract.

Where the constitution fixes the salary of
a public, officer, the legislature cannot reduce
it during the term of an incumbent, even if

the constitution provides that the salary shall

be as fixed " until otherwise provided "
( State

V. Jumel, 31 La. Ann. 142) ; but the adoption
of a new constitution gives the legislature

power to reduce a salary fixed by the former
constitution (People v. Burrows, 27 Barb.

(N. Y.) 89, 16 How. Pr. (N. Y.) 27.

While an attorney's right to compensation
for services rendered under a statute has been
held to be in the nature of a contract, and
hence not affected by subsequent legislation

(Files V. Fuller, 44 Ark. 273), yet the statu-

tory compensation of a city solicitor may be
reduced by a subsequent constitutional pro-

vision limiting the amount to be raised by
taxation (Seale i. Madison Parish, 34 La.
Ann. 365; State v. Police Jury, 34 La. Ann.
41).

15. The mode of trying title to an office

may be changed by act of legislature, while
proceedings under the old form are pending;
and the legislature may confirm irregulari-

ties in the election of one of the contestants.

Lovejoy v. Benson, 121 Ala. 605, 25 So. 599.

16. Taylor v. Governor, 1 Ark. 21; Mat-
ter of Stebbins, 41 N. Y. App. Div. 269, 58

N. Y. Suppl. 468; Garrett v. Weinberg, 54
S. C. 127, 31 S. E. 341, 34 S. E. 70.

The states have power to prescribe the

qualifications of their officers, and the man-
ner of choosing them and of trying title to

their offices (Missouri v. Andriano, 138 U.S.
496, 11 S. Ct. 385, 34 L. ed. 1012), and the

jurisdiction of the United States supreme
court extends only to an examination of

the power of state courts to proceed at all

(Boyd V. Nebraska, 134 U. S. 135, 12 S. Ct.

375, 36 L. ed. 103) and not of mere errors

or irregularities in their proceedings (Fos-

ter V. Kansas, 112 U. S. 210, 5 S. Ct. 897,

28 L. ed. 629; Kennard v. Louisiana, 92

U. S. 480, 23 L. ed. 478).

17. State v. Majors, 16 Kan. 440; Rounds

V. Smart, 71 Me. 380; People v. Whitloek,

92 N. Y. 191.
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18. See Hyde v. State, 52 Miss. 665, hold-
ing constitutional a statute providing that
certain officers should forfeit their respective
offices, in case they failed to execute new
bonds. But see State v. Majors, 16 Kan. 440,
holding that the law will apply to such
causes of removal only as shall in fact be
brought into existence subsequent to the
enactment of the law creating them.

19. State V. Barbour, 53 Conn. 76, 22 Atl.
686, 55 Am. Eep. 65. See also Chase v. Low-
ell, 7 Gray (Mass.) 33, holding that cities

and towns, in the absence of express statu-
tory authority, have not the same power as
the legislature in regard to the abolition, etc.,

of city and town offices, since the election or
appointment for a definite time of a city
officer or agent (here the city engineer) en-

titled to compensation, and the acceptance
by him of such office, constitute a contract
between the city and the officer, which can-
not be dissolved by the act of the city alone.

30. Georgia.— Augusta v. Sweeney, 44 Ga.
463, 9 Am. Eep. 172.

Kentucky.— Williams v. Newport, 12 Bush
(Ky.) 438.

LoMistana.— Hiestand v. New Orleans, 14
La. Ann. 330.

Missouri.— Primm v. Carondelet, 23 Mo.
22.

'North Carolina.— Ward v. Elizabeth City,

121 N. C. 1, 27 S. E. 993.

Pennsylvania.— Barker v. Pittsburgh, 4 Pa.
St. 49; Com. v. Bacon, 6 Serg. & R. (Pa.)

322; Smith v. Philadelphia County, 2 Pars.

Eq. Cas. (Pa.) 293.

[/ta7j.— Heath v. Salt Lake City, 16 Utah
374, 52 Pac. 602; McAllister v. Swan, 16
Utah 1, 50 Pac. 812.

See 10 Cent. Dig. tit. " Constitutional

Law," § 356 et seq.

If forbidden by statute, a municipality can-

not of course abolish city offices. Womsley
V. Jersey City, 61 N. J. L. 499, 39 Atl. 710;
Sutherland v. Board of Street, etc., Com'rs,

61 N. J. L. 436, 39 Atl. 710.

21. Woodruff V. State, 3 Ark. 285, holding

that an act increasing the rate of interest

to be paid by the state treasurer on moneys
remaining in his hands violates the obliga-

tion of the contract made between the treas-

urer, the sureties on his official bond, and
the state, in the execution and acceptance

of such official bond. See also Tyack v.

Bromley, 4 Edw. (N. Y.) 258, holding thet
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e. Right to Compensation For Services Bendeped. Wliile a public officer has
no rights of any sort to compensation for his services before he has earned it,'®

even if prevented from performing such services by legislative action,^ yet after
services have been rendered, a contract is implied which cannot be impaired, to
pay for them at the statutory rate.^

5. Legislative Control of Private Corporations— a. In General— (i) Natvrm
OF GOSPORATE Ghastees— (a) Generally. The charter of a corporation cre-
ated by the state is a contract and is in all particulars inviolable, unless in the
charter itself or in some general or special law subject to which it was taken,
there is a power reserved to the legislature to alter, amend, or repeal.^ A state,

the master and wardens of the port of New
York could not, as a corporation, be deprived
of their right to earn the compensation
granted to them bj the legislature.

22. Kentucky.— Standeford v. Wingate, 2
Duv. (Ky.) 440.

Louisiana.— State v. Police Jury, 35 La.
Ann. 544.

Mississippi.— Bailey v. State, 56 Miss. 637.
New York.— Conner v. New York, 5 N. Y.

285 [affirming 2 Sandf. (N. Y.) 355]; Phil-
lips V. New York, 1 Hilt. (N. Y.) 483.

South Carolina.—Alexander v. McKenzie, 2
S. C. 81.

See 10 Cent. Dig. tit. " Constitutional
Law," § 360.

23. Wheatly v. Covington, 11 Bush (Ky.)
18.

The abolition of the oiHce determines the
compensation incident thereto. People v.

Auditor, 2 111. 537 ; Bailey v. State, 56 Miss.
637; Hall v. State, 39 Wis. 79.

24. Indiana.— Fulk v. Monroe County, 46
Ind. 150.

Maryland.— Bradford v. Jones, 1 Md. 351.
Missouri.— State v. Auditor, 33 Mo. 287.

Neiu York.— Young v. Kochester, 73 N. Y.
App. Div. 81, 76 N. Y. Suppl. 224, holding
that an act reducing the compensation of
certain officers could not take effect as to
compensation earned prior to its passage.

United States.— Fisk v. Police Jury, 116
U. S. 131, 6 S. Ct. 329, 29 L. ed. 587, holding
that a state statute so restricting taxation
that compensation for services already ren-

dered by public officers could not be paid
was an impairment of the obligation of con-

tract and hence unconstitutional. And see

Bassett v. U. S., 2 Ct. CI. 448.

See 10 Cent. Dig. tit. " Constitutional

Law," § 360.

And compare Holladay v. Auditor, 77 Va.
425, holding that services rendered by a
judge do not so partake of the nature of

a contract, as to prevent the state auditor

from refusing to audit a claim for salary

on the ground that it should be paid by a
city rather than by the state by which it had
been paid previously for several years.

25. Alabama.—^Alabama, etc., R. Co. v.

Burkett, 46 Ala. 569; State v. Tombeckbee
Bank, 2 Stew. (Ala.) 30.

Connecticut.— Hartford Bridge Co. v.

Union Ferry Co., 29 Conn. 210; Salem, etc.,

Turnpike Co. v. Lyme, 18 Conn. 451; Wash-

ington Bridge Co. v. State, 18 Conn. 53;
Enfield Toll-Bridge Co. v. Hartford, etc., R.
Co., 17 Conn. 40, 42 Am. Dee. 716; Derby
Turnpike Co. v. Parke, 10 Conn. 522, 27 Am.
Dec. 700.

Delaware.— Philadelphia, etc., E. Co. v.

Bowers, 4 Houst. (Del.) 506.
Georgia.— Macon, etc., R. Co. v. Davis, 13

Ga. 68; Young v. Harrison, 6 Ga. 130.

Illinois.— Ruggles v. People, 91 111. 256;
BruflFet v. Great Western R. Co., '25 111. 353

;

People V. Marshall, 6 111. 672.

Indiana.— Smead v. Indianapolis, etc., R.
Co., 11 Ind. 104.

Eam.sas.— Territory v. Reyburn, McCahon
(Kan.) 134.

Kentucky.— Sinking Fund Com'rs v. Green,
etc., Nav. Co., 79 Ky. 73; Hamilton v. Keith,
5 Bush (Ky.) 458; Griffin v. Kentucky Ins.

Co., 3 Bush (Ky.) 592, 96 Am. Dec. 259;
Maysville Turnpike Road Co. v. How, 14
B. Mon. (Ky.) 426.

Louisiana.— Montpelier Academy Trustees
V. George, 14 La. 395, 33 Am. Dec. 585.

Maine.—-State v. Noyes, 47 Me. 189;
Coffin V. Rich, 45 Me. 507, 51 Am. Dec.
559.

Ma/rylamd.— State v. Northern Cent. R. Co.,

44 Md. 131 ; State University v. Williams, 9
Gill & J. (Md.) 365, 31 Am. Dec. 72; Chesa-
peake, etc.. Canal Co. v. Baltimore, etc., R.
Co., 4 Gill & J. (Md.) 1.

Massachusetts.— Com. v. New Bedford.
Bridge, 2 Gray (Mass.) 339; Charles River
Bridge v. Warren Bridge, 7 Pick. (Mass.)
344; Wales v. Stetson, 2 Mass. 143, 3 Am.
Dec. 39.

Michigan.— Tripp v. Pontiac, etc., Plank-
Road Co., 66 Mich. 1, 32 N. W. 907; Flint,

etc., Plank-Road Co. v. Woodhull, 25 Mich.
99, 12 Am. Rep. 233.

Minnesota.— McRoberts v. Washhurue, IC'

Minn. 23.

Mississippi.— New Orleans, etc., R. Co. v.

Harris, 27 Miss. 517; O'Donnell v. Bailey, 24
Miss. 386; Commercial Bank v. State, 6 Sm.
6 M. (Miss.) 599; Payne v. Baldwin, 3 Sm.
& M. (Miss.) 661.

New Hampshire.— Backus 1). Lebanon, 11
N.,H. 19, 35 Am. Dec. 466.

New Jersey.— Zabriskie v. Hackensack,
etc., R. Co., 18 N. J. Bq. 178, 90 Am. Dee.

617; Passaic, etc.. River Bridges v. Hoboken
Land, etc., Co., 13 N. J. Eq. 81.

New ioric.— New York v. Second Ave. R.

[IX, B, 5, a, (I), (A)]
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however, does not part with its right to pass laws in the nature of police regula-
tions, even though no power is reserved to alter or amend the charter.^ The

Co 34 Barb. (N. Y.) 41; Benson v. New
York, 10 Barb. (N. Y.) 223.
North Varohna.—Attj.-Gen. v. Charlotte

Bank, 57 N. C. 287 ; State Bank v. Cape Fear
Bank, 35 N. C. 75.
Pennsylvania.— Pennsylvania R. Co. v.

Duncan, 111 Pa. St. 352, 5 Atl. 742; Iron City
Bank v. Pittsburgh, 37 Pa. St. 340; Erie,
etc., R. Co. V. Casey, 26 Pa. St. 287 ; Brown v.
Hummel, 6 Pa. St. 86, 47 Am. Dec. 431;
Mullen V. Philadelphia Traction Co., 4 Pa.
Co. Ct. 164, 20 Wkly. Notes Cas. (Pa.) 203;
Second, etc., St. Pass. R. Co. v. Green, etc..
Pass. R. Co., 3 Phila. (Pa.) 430, 16 Leg.
Int. (Pa.) 197; Hartmanw. Bechtel, 1 Woodw.
(Pa.) 32.

Tennessee.— Memphis v. Memphis Water
Co., 5 Heisk. (Tenn.) 495; Woodfork t). Union
Bank, 3 Coldw. (Tenn.) 488; .Ferguson v.
Miners', etc.. Bank, 3 Sneed (Tenn.) 609;
White's Creek Turnpike Co. v. Davidson
County, 3 Tenn. Ch. 396.
Texas.— State v. Southern Pac. R. Co., 24

Tex. SO.

United States.— New Orleans Waterworks
Co. V. Rivers, 115 U. S. 674, 6 S. Ct. 273, 29
L. ed. 525; Chenango Bridge Co. v. Bing-
hamton Bridge, 3 Wall. (U. S.) 51, 18 L. ed.
137; Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629 [reversing
1 N. H. Ill] ; Fletcher v. Peck, 6 Cranch
(U. S.) 87, 3 L. ed. 162; Pearsall v. Great
Northern R. Co., 73 Fed. 933; Farmers' L.
& T. Co. V. Stone, 20 Fed. 270; Allen v.

McKean, 1 Sumn. (U. S.) 276, 1 Fed. Cas.
No. 229; Louisiana State Lottery Co. v. Fitz-
patrick, 3 Woods (U. S.) 222, 15 Fed. Cas.
No. 8,541.

See 10 Cent. Dig. tit. " Constitutional
Law," § 362.

The leading case on this subject is Dart-
mouth College V. Woodward, 4 Wheat. (U. S.)

518, 4 L. ed. 629, 638, 643. This was an ac-

tion of trover brought by the trustees of

Dartmouth College to recover the books of

record, corporate seal, and other corporate
property to which the plaintiffs alleged they
were entitled. In 1769 the king granted a
charter to Dartmouth College for the pur-
pose of educating Indian and English youth.
It was provided in that charter that the col-

lege should be managed by a board of trus-

tees, " the whole number of said trustees

consisting, and hereafter forever to consist,

of twelve and no more." The charter ex-

pressly stated that the corporation was to

have perpetual succession and continuance

forever. In 1816 the legislature of New
Hampshire passed an act amending the char-

ter of Dartmouth College, increasing the num-
ber of trustees from twelve to twenty-one

and appointing a board of overseers consist-

ing of twenty-five. This new act, which com-

pletely changed Dartmouth College, the old

trustees refused to accept. The court held

[IX. B. 5. a. (l). (a)]

that the original charter was a contract, the
obligation of which could not be impaired
without violating the cbnstitution of the
United States. Chief Justice Marshall, in
giving the opinion, after holding that the
college was a private eleemosynary corpora-
tion, said :

" The benefit to the public is con-
sidered as an ample compensation for the
faculty it confers, and the corporation is cre-

ated. If the advantages to the public con-
stitute a full compensation for the faculty
it gives, there can be no reason for exacting
a further compensation, by claiming a right
to exercise over this artificial being a power
which changes its nature, and touches the
fund, for the security and application of
which it was created. There can be no
reason for implying in a, charter, given for
a valuable consideration, a power which is not
only not expressed, but is in direct contra-
diction to its express stipulations. From the
fact, then, that a charter of incorporation has
been granted, nothing can be inferred which
changes the character of the institution, or
transfers to the government any new power
over it. The character of civil institutions
does not grow out of their incorporation,
but out of the manner in which they are
formed, and the objects for which they are
created. The right to change them is not
founded on their being incorporated, but on
their being the instruments of government,
created for its purposes. . . . This is plainly
a contract to which the donors, the trustees,

and the crown (to whose rights and obliga-

tions New Hampshire succeeds ) , were the
original parties. It is a contract made on
a valuable consideration. It is a contract

for the security and disposition of property.
It is a contract, on the faith of which real

and personal estate has been conveyed to the

corporation. It is then a contract within the
letter of the constitution, and within its

spirit also."

A statutory right embraced in the charter

of a corporation must be reduced to posses-

sion to secure the constitutional protection
against alteration or repeal. San Joaquin,

etc.. Canal, etc., Co. v. Stanislaus County,
113 Fed. 930.

26. Massachusetts.— Com. v. Certain In-

toxicating Liquors, 115 Mass. 153, 155. In
this case the claimanc was created a corpora-

tion to manufacture malt liquors under a

charter which the legislature had no power
to alter, amend, or repeal. The legislature

later passed an act which prohibited the

manufacture and sale of intoxicating liquors.

The court said: "The authority of the legis-

lature over the property or the use of the

property of a corporation is not lost because

no power is reserved to repeal or amend its

charter. Any laws the sovereign power may
find it necessary or salutary to enact, regu-

lating, controlling, restricting or prohibiting
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intention of the legislature to grant an exclusive privilege must be clearly shown,"
and no rights can be taken from the public by implication beyond those which
the words of the charter clearly purport to convey .'* The revoking of a mere
license previously granted by a legislature is not an impairment of the obligation
of a contract.^

(b) To Operate a Lottery. Some courts have held that a right conferred on
a corporation to dispose of its property by means of lottery tickets is not a con-
tract between the state and the corporation, and is revokable at the will of tiie

the sale of a particular kind of property for

the general benefit, apply as well to the prop-
erty of corporations, like the claimant, as to

individuals. Such laws are in the nature of

police regulations, and individuals and cor-

porations are alike subject to them. . . .

They are presumed to be passed for the com-
mon good, and to be necessary for the pro-

tection of the public, and cannot be said to
impair any right, or the obligation of any
•contract, or to do any injury in the proper
and legal sense of these terms."
Michigan.— People i'. Hawley, 3 Mich. 330.

New York — Vanderbilt v. Adams, 7 Cow.
(N. Y.) 349; Brick Presb. Church Corp. v.

New York, 5 Cow. (N. Y.) 538.
Vermont.— Thorpe v. Rutland, etc., R. Co.,

-27 Vt. 140, 62 Am. Dec. 625.

United States.— Douglass v. Kentucky, 168

U. S. 488, 18 S. Ct. 199, 42 L. ed. 553;
Boston Beer Co. v. Massachusetts, 97 U. S.

25, 24 L. ed. 989.
- See 10 Cent. Dig. tit. " Constitutional
Law," § 362 et seq.

Extent and limits of doctrine.— Although
a public service, such as supplying gas or

water for public or private uses in a city, is

a matter within the control of the state,

which it may perform itself, or may delegate

to appropriate agencies, and although even
after it has granted an exclusive franchise

for the performance of such service it may,
in the exercise of its police power, retain

•control and regulation thereof so far as it

affects public health, safety, and morals, yet

such » grant, after a due compliance with
the conditions on which it is made, becomes
a contract, the obligation of which is within
the protection of the constitution of the

United States. Louisville Gas Co. v. Citizens'

'Gaslight Co, 115 U. S. 683, 6 S. Ct. 265, 29
L. ed. 510; New Orleans Waterworks Co. v.

Rivers, 115 U. S. 674, 6 S. Ct. 273, 29 L. ed.

525; New Orleans Gas-Light Co. v. Louisiana
Light, etc.. Producing, etc., Co., 115 U. S.

650, 6 S. Ct. 273, 29 L. ed. 516. But one
oase has been found which dissents from this

practically universal doctrine. This is the
case of the Toledo Bank v. Bond, 1 Ohio St.

622. This case takes the ground that the

charter of a private corporation is in form
and in its inherent terms and nature a law,

and does not possess the essential elements of

a contract, to wit, two competent contracting

parties, a proper subject-matter, a legal con-

sideration, and a mutuality of obligation;

and therefore does not come within the pur-
view and true intent of the clause of the con-

[61]

stitution of the United States which prohibits
a state from passing any law impairing the
obligation of a contract. The case of State
V. Baltimore, etc., R. Co., 12 Gill & J. (Md.)
399, 38 Am. Dec. 319, held that the proviso
in Md. Acts (1835), c. 395, § 5, "that if the
said Baltimore and Ohio Railroad Company
shall not locate the said road in the manner
provided for in this Act, then and in that
case they shall forfeit one million of dollars

to the State of Maryland, for the use of Wash-
ington County," although assented to by the
company, does not constitute a case of con-

tract but a case of penalty, subject as to its

enforcement to the will and pleasure of the
legislature. In St. Clair County Turnpike
Co. V. Illinois, 97 U. S. 63, 24 L. ed. 651, it

was held that the act of Feb. 16, 1861, sup-
plemental to the charter of a turnpike com-
pany, authorizing said company to extend
its road over a dike and bridge in consider-

ation of keeping the same in repair, did not
amount to a contract, and therefore the state,

by resuming control of the bridge and dike
after the expiration of the charter of the
company, did not impair the obligation of
any contract.

27. Johnson v. 'Crow, 87 Pa. 'St. 184;
Columbia, etc., R. Co. v. Gibbes, 24 S. C. 60;
Chapin v. Crusen, 31 Wis. 209; Louisiana.

State Lottery Co. v. Fitzpatrick, 3 Woods
(U. S.) 222, 15 Fed. Cas. No. 8,541.

A provision in a charter that the corpora-
tion " shall have perpetual succession " does
not plainly express an intent not to reserve

power to amend or repeal the charter. Cum-
berland, etc., R. Co. V. Barren County Ct.,

10 Bush (Ky.) 604.

38. Charles River Bridge v. Warren Bridge,

11 Pet. (U. S.) 420, 549, 9 L. ed- 773.

39. Mississippi.— Sullivan r. Lafayette
County, 58 Miss. 790, a license to keep a
ferry.

Missouri.— State v. Gilmore, 141 Mo. 506,
42 S. W. 817, a right to construct a mill-

dam.
North Carolina.— Robinson v. Lamb, 126

N. C. 492, 36 S. E. 29.

Ohio.— jEtna Standard Iron, etc., Co. v.

Taylor, 4 Ohio S. & C. PI. Dec. 180, 3 Ohio
K. P. 152.

Pennsylvania.— Monongahela Nav. Co. v.

Coons, 6 Watts & S. (Pa.) TOl, a license to

build a dam.
United States.— Williams i;. Wingo, 177

U. S. 601, 20 S. Ct. 793, 44 L. ed. 906 (a ferry

license ) ; Douglas v. Com., 168 U. S. 488, 18
S. Ct. 199, 42 L. ed. 553 (a license to carry

[IX. B. 5, a, (I) (b)]
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legislature ; and that a statute which prohibits the sale of lottery tickets passed
after the charter to the company is not unconstitutional.^

(ii) Reservation of Power to Alter or Amend— (a) In General.
"Where the charter of a corporation, granted by a state legislature, or the consti-

tution or a law of the state in force when such charter is granted, reserves to the
legislature the power tcf alter, amend, or withdraw any franchise or privilege

granted by such charter, this reservation qualifies the grant,^* and a subsequent
exercise of the reserved power is not within the prohibition of the federal consti-

on a lottery) ; Rundle v. Delaware, etc..

Canal Co., 14 How. (U. S.) 80, 14 L. ed. 335
(a license to build a highway).
See 10 Cent. Dig. tit. "Constitutional

Law," § 362 et scg.

30. Indiana.— State v. Woodward, 89 Ind.
110, 46 Am. Rep. 160.

Missouri.— State v. Sterling, 8 Mo. 697

;

Preleigh v. State, 8 Mo. 606. But see State
V. Miller, 50 Mo. 129; State v. Hawthorn, 9
Mo. 389.

North Carolina.— State v. Morris, 77 N. C.
512.

Virginia.— Dismal Swamp Canal Co. v.

Com., 81 Va. 220; Justice v. Com., 81 Va.
209; In re Phalen, 1 Rob. (Va.) 713.

United States.— Douglas v. Kentucky, 168
U. S. 488, 18 S. Ct. 199, 12 L. ed. 553; Stone
V. Mississippi, 101 U. S. 814, 25 L. ed. 1079;
Louisiana State Lottery Co. v. Fitzpatrick,
3 Woods (U. S.) 222, 5 Fed. Cas. No. 2,541.

See 10 Cent. Dig. tit. " Constitutional
Law," § 363 ; and infra, IX, B, 5, c, (vii), (b).

Grant by constitution.—But where the con-
stitution of a state grants a charter to eon-

duct a lottery, the legislature cannot impair
or take away the right. New Orleans v.

Houston, 119 U. S. 265, 30 L. ed. 411.

31. California.— Market St. R. Co. v. Hell-

man, 109 Cal. 571, 42 Pac. 225.

Illinois.— Chicago L. Ins. Co. v. Auditor,
101 111. 82.

Kentucky.— Griffin f. Kentucky Ins. Co., 3
Bush (Ky.) 592, 96 Am. Dec. 259.

Maryland.— American Coal Co. v. Consoli-

dation Coal Co., 46 Md. 15.

Michigan.— Atty.-Gen. v. Looker, 111 Mich.
498, 69 N. W. 929.

Missouri.—Gregg r. Granbv Min., etc., Co.,

164 Mo. 016, 65 S. W. 312.

Neic Jersey.— Camden Rolling Mill Co. v.

Swede Iron. Co., 32 N. J. L. 15.

New York.— Grobe v. Erie County Mut.
Ins. Co., 169 N. Y. 613, 62 N. E. 1096; Beards-
ley V. New York, etc., R. Co., 15 N. Y. App.
Div. 251, 44 N. Y. Suppl. 175; Hvatt v. Es-

mond, 37 Barb. (N. Y.) 601 ; Hyatt r. Whip-
ple, 37 Barb. (N. Y.) 595; McWen v. Pen-

nington, 1 Paige (N. Y.) 102. And see In re

Oliver Lee, etc.. Bank, 21 N. Y. 9.

Pennsylvania.— Chincleclcmouche Lumber,
etc., Co. V. Com., 100 Pa. St. 438; Com. v.

Fayette County R. Co., 55 Pa. St. 452.

Tennessee.—Ferguson v. Miners', etc.. Bank,

3 Sneed (Tenn.) 609, holding that where sev-

eral charters are contained in one act, it is

enough if the power of repeal be reserved in

any part of the same act, provided the Ian-

[IX, B, 5, a, (i), (b)]

guage of the clause is sufficient to embrace-
the whole act.

Texas.— Storrie v. Houston City St. R. Co.,.

92 Tex. 129, 46 S. W. 796, 44 L. R. A. 716.

Wisconsin.— West Wisconsin R. Co. v.

Trempealeau County, 35 Wis. 257.

United States.— In re Pennsvlvania College

Cases, 13 Wall. (U. S.) 190, '20 L. ed. 550.

And compare San Joaquin, etc.. Canal, etc.,

Co. V. Stanislaus County, 113 Fed. 930.

See 10 Cent. Dig. tit. " Constitutional
Law," § 366.

Kan. Laws (1897), c. 145, entitled "An act
to secure to laborers and others the payment
of their wages, and prescribing a penalty for
the violation of this act, and repealing sec-

tions 2441, 2442 and 2443 of the General
Statutes of 1889, and all acts and parts of

acts in conflict herewith," is not to be con-
strued as an exercise by the legislature of its

power to alter and amend corporate charters.

State V. Haun, 61 Kan. 146, 59 Pac. 340, 47
L. R. A. 369 [reversing 7 Kan. App. 509, 54
Pac. 130].

Mich. Pub. Acts (iSgi), No. go, reducing the
rate per mile on the Michigan Central Rail-

road to two cents where a one-thousand-mile-
ticket is bought, which does not purport to
amend the charter of the railroad or to make
a provision for compensating the railroad
for the loss is not an exercise of the reserved
pov/er " to alter, amend, or repeal the same

:

Provided, that said company shall be com-
pensated by the State for all damages." Pin-
gree v. Michigan Cent. R. Co., 118 Mich. 314,.

76 N. W. 635, 53 L. R. A. 274.

N. J. Pub. Laws (1897), P- 189, changing the
number of votes -to which a stock-holder is
entitled under the corporate charter, impairs
the obligation of the charter contract, al-

though the act of Feb. 14, 1846, § 6, passed
previous to the grant of the charter, provides
that subsequent charters shall be subject to

alteration, suspension, and repeal, as such
provision does not reserve the power to change
the rights of the corporation. In re Newark
Library Assoc, 64 N. J. L. 217, 43 Atl. 435.

The New York constitution of 182 1 required
two thirds of the legislature to concur in an
act altering a charter of a corporation. The
New York court held that such provision was
not a part of the contract between the state
and a corporation whose charter wis granted
while that constitution was in force so as to

prevent an alteration by a mere majority vote
under the present constitution, the right to
alter, modify, or repeal being expressly re-

served in the act of incorporation. In re-
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tution as an act impainng the obligation of a contract. This is true even if the

powers granted are substantially changed,^' or if an entirely new charter is

substituted.^

(b) By Constitution or Oeneral Law. The charter of a private corporation

organized under a state constitution or a general law is as inviolable as that of

one organized under a special act, and the power to alter or amend may be
reserved by either.^ This rule is applicable in the case of a consolidation even

Reciprocity Bank, 22 N. Y. 9 [affirming 17

How. Pr. (N. Y.) 323].

A lailioad company's light to take lands
by eminent domain, so long as it is unexe-
cuted except by merely filing a map of a pro-
poKed route, is not vested, so as to make the
condemnation of the land by the state for

other purposes operate as an impairment of

the obligation of the contract with the rail-

road company, when the company was organ-
ized under general statutes, which provided
for the alteration, amendment, or repeal of

corporate charters. People v. Adirondack E.
Co., 160 N. Y. 225, 54 N. E. 689 [affirmed in
176 U. S. 335, 20 S. Ct. 460, 44 L. ed. 492].
32. Hyatt v. Whipple, 37 Barb. (N. Y.)

595.

33. Sprigg V. Western Tel. Co., 46 Md. 67.

34. Delaware.— Delaware R. Co. v. Tharp,
5 Harr. (Del.) 454.

IlTinois.— Sneli v. Chicago, 133 111. 413, 24
N. E. 532, 8 L. R. A. 858.

Indiana.— State v. Dawson, 22 Ind. 272.

Kentvclcy.— Griffin v. Kentucky Ins. Co., 3

Bush (Ky.) 592, 96 Am. Dee. 259.

Maine.— State v. Maine Cent. R. Co., 66
Me. 488.

Maryland.— State v. Northern Cent. R.
Co., 44 Md. 131.

New Jersey.— Morris, etc., R. Co. v. Rail-

road Taxation, 37 N. J. L. 228 ; State v. Per-

son, 32 N. J. L. 134; Passaic, etc.. Bridges v.

Hoboken Land, etc., Co., 13 N. J. Eq. 81.

New York.— In re Oliver Lee, etc.. Bank,
21 N. Y. 9; People v. Keese, 27 Hun (N. Y.)

483; Suydam v. Moore, 8 Barb. (N. Y.) 358.

OhAo:— Toledo Bank i: Bond, 1 Ohio St.

622.

Pennsylvania.— Com. v. Hock- Age Mut.
Ben. Assoc, 10 Phila. (Pa.) 554, 31 Leg. Int.

(Pa.) 245, 21 Pittsb. Leg. J. (Pa.) 203;
Zimmerman v. Perkiomen, etc.. Turnpike Co.,

30 Leg. Int. (Pa.) 46, 1 Leg. Chron. (Pa.)

33.

United States.— Hamilton Gaslight, etc.,

Co. i;. Hamilton, 146 U. S. 258, 13 S. Ct. 90,

36 L. ed. 963; Hoge r. Richmond, etc., R.

Co., 99 U. S. 348, 25 L. ed. 303: Holyoke
Water Power Co. v. Lyman, 15 Wall. (U. S.)

600, 21 L. ed. 133; Miller t. New York, 15

Wall. (U. S.) 478, 21 L. ed. 98; Tomlinson v.

Branch, 15 Wall. (U. S.) 460, 21 L. ed. 189;

In re Pennsylvania College Cases, 13 Wall.

(U. S.) 190, 20 L. ed. 550; Matthews v. Board
of Corp. Com'rs, 97 Fed. 400; Lothrop v.

Stedman, 13 Blatchf. (U. S.) 134, 15 Fed.

Cas. No. 8,519, 12 Alb. L. J. 354, 15 Am. L.

Reg. N. S. 346, 4 Ins. L. J. S29, 22 Int. Rev.

Bee. 33, 42 Conn. 583; In re Northwestern

R. Co., 18 Fed. Cas. No. 10,340, 20 Int. Rev.
Rec. 18. In Bondholders v. Railroad Com'rs,
3 Fed. Cas. No. 1,625, 1 Month. West. Jur.

188, it was held that a, constitutional pro-

vision that the charters of railroad corpora-
tions may be altered or repealed by the legis-

lature at any time after their passage is to

be read into all subsequent railroad charters
and into all contracts and mortgages made by
such railroad companies, so that every cred-

itor and mortgagee is affected with notice

thereof.

See 10 Cent. Dig. tit. " Constitutional
Law," § 367.

As the power to alter or repeal the charter
of the Northern Central Railway Company
was reserved to the state under the constitu-

tion of 1850, as fully as if such reservation
had been set forth in express terms in the act

of incorporation, the right to exercise this

power could not in any manner be affected by
the adoption of the constitutions of 1864 and
1867. Said charter must be construed as if

the right to alter, amend, or repeal it had
been reserved to the legislature by the express
language of the charter itself. It was not
within the power of the legislature, under the
constitution of the state, to grant to the com-
pany immunity from taxation or any other
corporate privilege, beyond the power of re-

peal or revocation by a subsequent legisla-

ture. State V. Northern Cent. R. Co., 44 Md.
131.

A toll-road company organized under a
special charter accepted- the provisions of an
act amending its charter, and giving it " the
same privileges granted to plank road coro-

penies by the general plank road law." It

was held that it became subject to the re-

striction of Rev. Stat. c. 138, p. 12, which
forbids the erection of toll-gates within the
corporate limits of any city, although said
section was enacted after the company had
accepted the amendment to its charter. Snell
V. Chicago, 133 111. 413, 24 N. E. 532, 8
L. R. A. 858.

The New Jersey act of 1846, providing that
corporate charters thereafter granted shall

be subject to alteration, suspension, and re-

peal, is not limited to grants of corporate
franchises and privileges made to corpora-
tions created after the passage of that act.

It extends to every grant of franchise and
privileges thereafter made to corporations
which were created before the act was passed.

State V. Railroad Taxation Commissioner, 37
N. J. L. 228.

The act of the legislature of South Carolina,

passed in 1856, granting a charter to a. rail-

[IX. B, 5, a. (n), (b)]
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though the domestic corporation has consolidated with a company ^chartered by
another state.''

(c) Extent of Power. The power of a legislature " to alter, amend, or
repeal" is unlimited, provided that such amendment does not go beyond the

regulation, supervision, and control of the corporation.^ The state can take
from the corporation nothing more than it has granted to it ; ^ but power to

withdraw an entire franchise includes power to modify or restrict its exercise.^

If the corporation refuses to accept statutory modification it must Cease to trans-

act business in a corporate capacity.''

(d) Consent of Corporation. "With the consent of the corporation, the legisla-

ture may make any change in the charter.*' This consent may be shown by the
corporation asking for the amendment,*' by expressly accepting one made without
request,*^ or by acting upon or acquiescing in one enacted without request.*'

(e) When Corporation Has Not Accepted Charter. An act or charter of
incorporation is nothing more than an offer until consummated by acceptance;**

road company, did not expressly exempt it

from the provisions of the act of Dec. 17,

1841, which declares that all charters of cor-

porations thereafter granted shall be " sub-
ject to amendment, alteration or repeal by
the legislative authority," but conferred upon
the company all the rights, privileges, and
immunities granted to a ' certain other com-
pany which had been incorporated in 1845
with an express exemption from taxation for

the period of thirty-six years, and from the
operation of said act of Dec. 17, 1841. The
act of 1856 was amended in 1868. It was
leld that the provisions of the act of 1841 are
applicable to the act of 1856, and that the
latter act must be read as if it declared that
the capital stock of the company and its real

estate should be exempt from taxation for

thirty-six years, unless the legislature should
in the meantime withdraw the exemption;
that if an exemption from future legislative

control had been originally acquired it ceased
when the company in 1868 obtained an amend-
ment to its charter. Hoge v. Richmond, etc.,

R. Co., 99 U. S. 348, 25 L. ed. 303.

Powei subordinate to federal constitution.— The power of a state, reserved by its con-

stitution, to alter, amend, or repeal general
laws concerning corporations, is subordinate
to, and limited by, the provisions of the fed-

eral constitution inhibiting laws impairing
the obligations of contracts, depriving per-

sons of property without due process of law,

or denying the equal protection of the laws.

San Joaquin, etc.. Canal, etc., Co. v. Stanis-

laus County, 113 Fed. 930.

35. Bondholders v. Railroad Com'rs, 3 Fed.

Cas. No. 1,625, 1 Month. West. Jur. 188.

36. Kentucky.— Bryan v. Board of Educa-
tion, 90 Ky. 322, 12 Ky. L. Rep. 12, 13 S. W.
276.

Massachusetts.— Inland Fisheries v. Hol-

yoke Water Power Co., 104 Mass. 446, 6 Am.
Rep. 247.

ilew Jersey.— State v. Railroad Taxation
Commissioner, 37 N. J. L. 228.

.Veuj York.— Hyatt f. McMahon, 25 Barb.

(N. Y.) 457.

South Carolina.— Charlotte, etc., R. Co. v.

Gibbes, 27 S. C. 385, 4 S. E. 49.
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United States.— Santa Clara County v.

Southern Pac. R. Co., 18 Fed. 385; In re
Railroad Tax Cases, 8 Sawy. (U. S.) 238, 13
Fed. 722.

See 10 Cent. Dig. tit. " Constitutional
Law," § 368.

37. Ashuelot R. Co. v. Elliot, 58 N. H. 451.

38. West End, etc., R. Co. v. Atlanta St. R.
Co., 49 Ga. 151.

39. Yeaton v. Old Dominion Bank, 21
Gratt. (Va.) 593. Where a company is or-

ganized under an act of the legislature which
expressly exempts charters of companies
formed thereunder from legislative opera-
tions, it is not subject to the general pro-
visions of the statutes which declare that the
charter of every corporation thereafter
granted shall be subject to alteration. Granby
Min., etc., Co. v. Richards, 95 Mo. 106, 8
S. W. 246.

40. Pennsylvania R. Co. i.'. Duncan, 111
Pa. St. 352, 5 Atl. 742 (where a charter was
not subject to amendment and the corporation
accepted powers under an amended statute)

;

MacDonald v. New York, etc., R. Co., 23 R. I.

558, 51 Atl. 578, 91 Am. St. Rep. 659, 58
L. R. A. 768. And see State v. Montgomery
Light Co., 102 Ala. 594, 15 So. 347.

41. Smead ;;. Indianapolis, etc., R. Co., 11
Ind. 104; Atty.-Gen. v. Societv, etc., 10 Rich.
Eq. (S. C.) 604.

42. Smead v. Indianapolis, etc., R. Co., 11
Ind. 104; Sprigg v. Western Tel. Co., 46 Md.
67; Monongahela Bridge Co. v. Pittsburgh,
etc., R. Co., 114 Pa. St. 478, 8 Atl. 233; Mac-
Donald V. New York, etc., R. Co., 23 R. I.

558, 51 Atl. 578, 91 Am. St. Rep. 659, 58
L. R. A. 768.

43. State v. Montgomery Light Co., 102
Ala. 594, 15 So. 347; St. Louis, etc., R. Co.
V. Ryan, 56 Ark. 245, 19 S. W. 839 [follow-
ing St. Louis, etc., R. Co. i;. Gill, 54 Ark.
101, 15 S. W. 18, 11 L. R. .\. 452] ; Smead
V. Indianapolis, etc., R. Co., 11 Ind. 104;
Houston, etc., R. Co. v. Texas, 170 U. S. 243,
18 S. Ct. 610, 42 L. ed. 1023.

44. An accepted act of incorporation of a
private corporation is a contract between the
state and the corporation, and any law which
impairs any valuable franchise granted by
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and until such acceptance either by direct act or by commencing business, the

legislature can alter or repeal.^^

(f) Where CorporaUons Consolidate. By consolidation, two or more cor-

porations become subject to a statute which reserves to the legislature tlie right

to alter, amend, or repeal, enacted subsequent to their original incorporation.**

such an act is unconstitutionl unless the right

to impair the franchise is reserved by the

istate before or at the time the charter is

granted. Pearsall v. Great Northern E. Co.,

73 Fed. 933.

45. Florida.— Capital City Light, etc., Co.

V. Tallahassee, 42 Fla. 462, 28 So. 810 [af-

firmed in 186 U. S. 401, 22 S. Ct. 866, 46

L. ed. 1219].
Indiana.— Cincinnati, etc., E,. Co. v. Clif-

ford, 113 Ind. 460, 15 N. E. 524.

Louisiana.— Davis v. Caldwell, 2 Rob.
(La.) 271.

Maryland.— State i). Baltimore, etc., K. Co.,

12 Gill & J. (Md.) 399, 38 Am. Dec. 319;
Chesapeake, etc., Canal Co. v. Baltimore, etc.,

E. Co., 4 Gill & J. (Md.) 1.

A'eto Yorh.— In re New York Cable E. Co.,

40 Hun (N. Y.) 1.

Tennessee.— Nashville, etc.. Turnpike Co.

V. Davidson County, 106 Tenn. 258, 61 S. W.
68.

United States.— Capital City Light, etc.,

Co. V. Tallahassee, 186 U. S. 401, 22 S. Ct.

866, 46 L. ed. 1219 [affirming 42 Fla. 462,

28 So. 810].
See 10 Cent. Dig. tit. " Constitutional

Law," S 364.

New constitution pending organization.

—

A corporation was chartered by the general

laws of Wisconsin. Before the organization

was completed a new constitution was
adopted in which was a provision for the

alteration or repealing of charters granted
by the legislature. Inasmuch as the organ-

ization was not completed until after the

adoption of the constitution, the court held

the power of alteration and repeal were
thereby ingrafted on the contract created by
the charter. Atty.-Gen. v. Chicago, etc., E.
Co., 35 Wis. 425.

46. State v. Maine Cent. E. Co., 66 Me.
488; Wagner v. Meety, 69 Mo. 150; Columbia,

etc., R. Co. V. Gibbes, 24 S. C. 60; Keokuk,
etc., R. Co. V. Missouri, 152 U. S. 301, 14

S. Ct. 592, 38 L. ed. 450; Atlantic, etc., E. Co.

V. Georgia, 98 U. S. 359, 25 L. ed. 185;

Shields v. Ohio, 95 U. 8. 319, 24 L. ed. 357;

Pearsall v. Great Northern E. Co., 73 Fed.

933 ; Tennessee v. Whitworth, 22 Fed. 75 ; Il-

linois Cent. R. Co. v. Stone, 20 Fed. 468. And
see Central R., etc., Co. v. Georgia, 92 U. S.

665, 23 L. ed. 757. Compare Monongahela
Bridge Co. v. Pittsburgh, etc., E. Co., 114

Pa. St. 478, 8 Atl. 233, where a bridge com-

pany which under certain incorporating acts

had the right to charge tolls for street-cars

going over th bridge subsequently accepted

an act authorizing it to rebuild its bridge,

which repealed its right to charge tolls on
street-cars. It was held that in view of this

acceptance an act prior thereto authorizing

the street-railway company to apply to the
court of quarter sessions to fix tolls, in the

event of disagreement with the bridge com-
pany, could not be considered as impairing
the contract obligations of the original in-

corporating acts.

Consolidation.— A railroad company ob-
tained the privilege of having county sub-

scriptions made to it without the sanction

of a popular vote, and did not avail itself of

the privilege. It then became consolidated

with another company after the constitution

of 1865, which required a vote of the people

to sanction such a subscription, took effect.

It was held that the consolidated company
could not make use of said privilege. Wagner
f. Meety, 69 Mo. 150. The statutory code of

a state contained a provision enacting that
certain private corporations were subject to

be changed, modified, or destroyed at the will

of the creator, except so far as forbidden by
law, and that in all cases of private charters

thereafter granted the state reserved the right

to withdraw the franchise, unless such right

was expressly negatived in the charter. Some
time after this code took effect two railroad

corporations, created prior to that date, each

of which enjoyed by its charter a limited ex-

emption from taxation, were consolidated by
virtue of an act of the state legislature, which
authorized a consolidation of the stock? of the

two companies, conferred upon the consoli-

dated company full corporate powers, and con-

tinued to it the franchises, privileges, and
immunities which the companies had held by
their original charters. It was held that a
subsequent legislative act, taxing the prop-

erty of the new corporation so formed by
consolidation as other property in the state

was taxed, was not prohibited by that pro-

vision of the constitution of the United States

that declares that no state shall pass a law
impairing the obligation of contracts. At-

lantic, etc., R. Co. V. Georgia, 98 U. S. 3.")!),

25 L. ed. 185.

New corporation.-— A railroad company's
charter declared it not subject to amend-
ment. Afterward an act was passed requir-

ing railroad corporations to be taxed to meet
the expense of the state railroad commission.
The property of the company was sold at

judicial sale, and a new corporation formed
under the general law. It was held that this

new corporation was properly taxed to meet
the expense of the commission. Columbia,
etc., R. Co. V. Gibbes, 24 S. C. 60. The funds

of " the Society for the relief of elderly and
disabled Ministers, and of the widows and
orphans of the Clergy, of the Independent or

Congregational Church in the State of South

[IX, B, 5, a, (n). (f)]
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(ill) Distinction Between Public and Private Corporations. The

inviolability of charters applies only to private corporations," and therefore if a

corporation is a public one, established for the general good, the legislature may
modify its charter at will.^

b. Nature and Extent of Corporate Rights and Privileges— (i) Riqbt to
Exclusive Exercise OF Franchise. Where a legislature grants to a private

corporation a franchise not in its terms exclusive, there is no constitutional obli-

gation on the legislature not to grant to. another corporation a similar franchise,

even though the latter greatly impairs or destroys the value of the former.*'

Accordingly it is not necessary for the legislature to reserve in its first grant a

right to make a second grant ; ™ and no compensation need be made to the first

corporation for the consequential injury.^' The intention of the legislature to

grant an exclusive privilege must be clear, else the grant of a similar franchise to

a second corporation would not be unconstitutional.^ The number of cases in

Carolma," a corporation which had existed

since the year 1789, having increased to an
amount much beyond what was necessary for

the purposes of their chjarter, in 1834, the

legislature, upon the petition of the society,

passed an act to amend the charter of 1789,

whereby said charter was repealed, the name
of the society changed, and the society au-

thorized to appropriate its funds to other

purposes than those mentioned in the char-

ter of 1789. The act of 1834 was accepted by
the society. It was held that the act of

1834 was no violation of that provision of

the constitution of the United States which
prohibits a state from passing any law im-

pairing the obligation of contracts. Atty.-

Gen. V. Society, etc., 10 Rich. Eq. (S. C.) 604.

47. Downing v. State Board of Agriculture,

129 Ind. 443, 28 N E. 123, 12 L. R. A. 664
(holding that the state board of agriculture

was a private corporation, and that the leg-

islature, by loaning it money and taking

back a mortgage, so recognized it) ; Edwards
V. Jagcrs, 19 Ind. 407 (holding that a county
seminary was a private corporation) ; Louis-

ville V. Louisville University, 15 B. Mon.
(Ky.) 642; Yarmouth v. North Yarmouth, 34

Me. 411, 56 Am. Dec. 666 (holding that trus-

tees of a school fund were a private and not

a public corporation) ; Dartmouth College v.

Woodward, 4 Wheat. (U. S.) 518, 4 L. ed.

629 (holding that the fact that a corporation

is established for educational purposes gen-

erally does not per se make it a public cor-

poration )

.

See 10 Cent. Dig. tit. " Constitutional

Law," § 370; and, generally, Corpobations.

48. Arkansas.— State v. Curran, 12 Ark.

321, where the capital stock of a state bank
consisted wholly of public funds and se-

curities.

Georgia.— Dart v. Houston, 22 6a. 506,

trustees of an academy supported entirely by

state funds were held not to be a private^ cor-

poration.

nUnois.— Smith v. People, 140 111. 355, 29

N. E. 676 [afp/rming 39 111. App. 238], a

drainage district was held not to be a pri-

vate corporation.
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Kansas.— State v. Stover, 47 Kan. 119, 27
Pac. 850, holding that the state normal school

was part of the public school system and not
a private corporation.

Louisiana.—^Montpelier Academy v. George,

14 La. 395, 33 Am. Dec. 585.

Missouri.— Watson Seminary v. Pike
County Ct., 149 Mo. 57, 50 S. W. 880, 45

L. R. A. 675.

New Jersey.— Auryansen v. Hackensack
Imp. Commission, 45 N. J. L. 113, the power
to grade and pave streets, construct sewers,

and make ordinances, make a corporation a

public one.

Virginia.— Wambersie v. Orange Humane
Soc, 84 Va. 446, 5 S. E. 25.

But see Citizens' St. R. Co. v. Memphis, 53
Fed. 715.

See 10 Cent. Dig. tit. " Constitutional

Law," § 370.

49. Shorter v. Smith, 9 Ga. 517; Com. v.

Stevens, 2 Ky. L. Rep. 315; Ft. Plain Bridge
Co. 1}. Smith, 30 N. Y. 44; In re Hamilton
Ave., 14 Barb. (N. Y.) 405; Washington,
etc., Turnpike Co. v. Maryland, 3 Wall.

(U. S.) 210, 18 L. ed. 180.

50. Ft. Plain Bridge Co. v. Smith, 30 N. Y.

44.

51. White River Turnpike Co. v. Vermont
Cent. R. Co., 21 Vt. 590.

53. Collins v. Sherman, 31 Miss. 679; New
Orleans Gaslight Co. r. Louisiana Light, etc.,

Co., 115 U. S. 650, 6 S. Ct. 252, 29 L. ed. 516.

An act regulating slaughter-houses and
granting to a corporation the exclusive right

to maintain such houses is a police regulation

and does not create a contract between the

state and the corporation, which is protected

by the United States constitution prohibiting

the impairment of contracts. Crescent City
Live Stock Landing, etc., Co. v. New Orleans,

33 La. Ann. 934; Butchers Union Slaughter-

House, etc., Co. v. Crescent City Live Stock
Landing, etc., Co., HI U. S. 746, 4 S. Ct. 652,

28 L. ed. 585 [reversing 4 Woods (U. S.) 96,

9 Fed. 743].

Change in business and population.— If the
legislature grants a charter with an exclusive
privilege, and the change in business and pop-
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which the grant of an exclusive right has been claimed is very great. Thus
it has been claimed in the case of corporations to operate or maintain bridges ;

^

canals ;°^ and electric light works.^^ It has also been claimed for ferries;^*

ulation requires other grants similar to the
first, by providing just compensation for the
first, the legislature may grant other char-
ters within the original exclusive grant.
Shorter v. Smith, 9 Ga. 517.

53. The following eases held the grant was
not exclusive and a second grant was not un-
constitutional :

California.— Fall v. Sutter County, 21 Cal.

237.
Connecticut.— Hartford Bridge Co. v. Union

I'erry Co., 29 Conn. 210.

Massachusetts.— Central Bridge Corp. v.

Lowell, 4 Gray (Mass.) 474.

New York.— Chenango Bridge Co. v. Bing-
hamton Bridge Co., 27 N. Y. 87 [reversed in

3 Wall. (U. S.) 51, 18 L. ed. 137]; Oswego
Falls Bridge Co. v. Fish, 1 Barb. Ch. (N. Y.)
547 ; Mohawk Bridge Co. v. Utica, etc., E. Co.,

6 Paige ( N. Y. ) 554 ; Thompson v. New York,
etc., R. Co., 3 Sandf. Ch. (N. Y.) 625.

North Carolina.— McRee v. • Wilmington,
etc., R. Co., 47 N. C. 186.

United States.— Wright v. Nagle, 101
U. S. 791, 25 L. ed. 921; Charles River Bridge
V. Warren Bridge, 11 Pet. (U. S.) 420, 9
li. ed. 773, 938; Parrot v. Lawrence, 2 Dill.

(U. S.) 332, 18 Fed. Cas. No. 10,772.

See 10 Cent. Dig. tit. " Constitutional

Law," § 374; and, generally, Bkidges.
The following cases have held that the

grant was exclusive, and a second grant im-

paired the obligation of the contract and was
unconstitutional

:

Alabama.— Micou v. Tallassee Bridge Co.,

47 Ala. 652.

Connecticut.— Enfield Toll Bridge Co. V.

Hartford, etc., E. Co., 17 Conn. 40, 42 Am.
Dec. 716; Hartford Bridge Co. v. East Hart-
ford, 16 Conn. 149.

Georgia.— McLeod v. Burroughs, 9 Ga. 213.

Neiv Hampshire.— Piscataqua Bridge v.

New Hampshire Bridge, 7 N. H. 35.

New Jersey.— Passaic, etc.. River Bridges

V. Hoboken Land, etc., Co., 13 N. J. Eq. 81

[affirmed in 1 Wall. (U. S.) 116, 17 L. ed.

571].
United States.— Chenango Bridge Co. V.

Binghamton Bridge Co., 3 Wall. (U. S.) 51,

18 L. ed. 137 [reversing 27 N. Y. 87] ; Pas-

saic, etc., River Bridges v. Hoboken Land, etc.,

Co., 1 Wall. (U. S.) 116, 17 L. ed. 571 [af-

firming 13 N. J. Eq. 81].

See 10 Cent. Dig. tit. " Constitutional

Law," § 374.

54. Illinois, etc., Canal v. Chicago, etc., E.

Co., 14 111. 314; Tuckahoe Canal Co. v. Tuck-
ahoe, etc., R. Co., 11 Leigh (Va.) 42, 36 Am.
Dec. 374, holding that a second grant was no
violation of the original charter. And see

Chesapeake, etc., Canal Co. v. Baltimore, etc.,

E. Co., 4 Gill & J. (Md.) 1, holding that a
second grant impaired the obligation of the

first. See also, generally. Canals.

55. An ordinance passed by a city, under
assumed authority fr'^m the state, providing
for the erection of electric light works for

the purpose of supplying lights to its inhabit-

ants, in competition with an electric light

company, in violation of the implied terms of

a contract made by a prior ordinance grant-
ing a franchise to such company for a term
of years, is a law impairing the obligation of

contracts, within the meaning of the contract
clause of the federal constitution. Southwest
Missouri Light Co. v. Joplin, 113 Fed. 817.

56. The following cases hold that the
grant was not exclusive and a second grant
was not unconstitutional:

Alabama.— Dyer v. Tuskaloosa Bridge Co.,

2 Port. (Ala.) 296, 27 Am. Dec. 655.

Illinois.— Mills v. St. Clair County, 7 111.

197, in this case compensation was provided.

Iowa.— McEwan v. Taylor, 4 Greene ( Iowa

)

532, holding that if a ferry license was not in

its terms exclusive, no such privilege would
be inferred.

Kentucky.— Piatt r. Covington, etc.. Bridge
Co., 8 Bush (Ky.) 31.

Maine.— Day v. Stetson, 8 Me. 365.

Minnesota.— Perrin r. Oliver, 1 Minn. 202.

New Jersey.— Hudson County v. State, 24
N. J. L. 718.

North Carolina.— Robinson v. Lamb, 126

N. C. 492, 36 S. E. 29.

Pennsylvania.— Johnson i;. Crow, 87 Pa.
St. 184, holding that where, by an act of as-

sembly, certain privileges— as here, of main-
taining a ferry— are conferred upon an in-

dividual for a valuable consideration, and by
a subsequent act they are made exclusive

without any new consideration, the latter act

cannot be sustained by reason of the consider-

ation in the original grant and may be re-

pealed.

West Virginia.— Clarksburg Electric Light
Co. f. Clarksburg, 47 W. Va. 739, 35 S. E.

994, 50 L. E. A. 142.

United States.— Williams v. Wingo, 177

U. S. 601, 20 S. Ct. 793, 44 L. ed. 906; Par-
rot V. Lawrence, 2 Dill. (U. S.) 332, 18 Fed.
Cas. No. 10,772.

See 10 Cent. Dig. tit. " Constitutional

Law," § 375; and, generally. Ferries.
The following cases hold that the grant was

exclusive and a subsequent grant was uncon-
stitutional: Murray v. Menefee, 20 Ark. 561;
Carter v. Kalfus, 6 Dana (Ky.) 43; Aikin
V. Western E. Corp., 20 N. Y. 370 [reversing

30 Barb. (N. Y.) 305]; Costar v. Brush, 25
Wend. (N. Y.) 628; Hackett v. Wilson, 12

Oreg. 25, 6 Pac. 652; Montgomery v. Mult-

nomah E. Co., 11 Oreg. 344, 3 Pac. 435.

Compare Piscataqua Bridge i: New Hamp-
shire Bridge, 7 N. H.. 35, holding that a
grant of an exclusive right to maintain a
ferry within certain limits is not infringed

by a subsequent grant of a right to erect and
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railroads;'^ street railroads;^ turnpikes, and toll-roads ; '' and in the case of
water and gas companies.^

maintain a bridge within such limits, the
grant of an exclusive ferry right not being
exclusive of all the modes of transportation
and conveyance.

57. The following cases hold that the grant
was not exclusive and the second grant was
constitutional

:

Florida.—Florida, etc., E. Co. v. Pensacola,
etc., E. Co., 10 Fla. 145.

Maine.— State v. Noyes, 47 Me. 189.

Maryland.—Baltimore, etc., E. Co. v. State,

45 Md. 596.

Massachusetts.— Boston, etc., E. Corp. v.

Boston, etc., E. Co., 5 Cush. (Mass.) 375.
New Jersey.— Delaware, etc.. Canal Co. v.

Camden, etc., E. Co., 15 N. J. Eq. 13.

Pennsylvania.— In re Citizens' Pass. E.
Co., 2 Pittsb. (Pa.) 10, holding that the
grant of the franchise of a railway is not a
contract, but a mere easement; and the legis-

lature may grant as many other easements
on the same territory as public convenience
may require, always making indemnity for

damage done to those corporations which were
the recipients of antecedent grants.

United States.— Eichmond, etc., E. Co. v.

Louisa E. Co., 13 How. (XJ. S.) 71, 14 L. ed.

55.

See 10 Cent. Dig. tit. " Constitutional
Law," § 376; and, generally, Eaileoads.

The following cases hold that the grant
was exclusive and the second grant was un-
constitutional: Pennsylvania E. Co. v. Balti-

more, etc., E. Co., 60 Md. 263; Boston, etc.,

E. Corp. V. Salem, etc., E. Co., 2 Gray
(Mass.) 1; Earitan, etc., E. Co. v. Delaware,
etc.. Canal Co., 18 N. J. Eq. 546.

Compare Pontchartrain E. Co. v. Lafayette,

etc., E. Co., 10 La. Ann. 741, holding that an
exclusive privilege— for example, the right

to construct a railroad from New Orleans
to the lake— must be construed in reference

to the extent of the city at the date of the
grant. No subsequent law contracting the

city limits can affect the extent of territory

within which the privilege is to operate.

58. The following cases hold that the first

grant was not exclusive and the second grant
was not unconstitutional : Metropolitan E.
Co. V. Highland St. E. Co., 118 Mass. 290;
Sixth Ave. E. Co. v. Kerr, 45 Barb. (N. Y.)

138 (compensation made to the first com-
pany) ; Sixth Ave. E. Co. v. Gilbert Elevated

E. Co., 3 Abb. N. Cas. (N. Y.) 372; Phila-

delphia, etc., E. Co. V. Berks County E. Co.,

2 Woodw. (Pa.) 361. And see, generally.

Street Eaileoads.
59. The following cases hold that the first

grant was not exclusive, and the second was
not unconstitutional: Salem, etc.. Turnpike
Co. i;. Lyme, 18 Conn. 451; Washington, etc.,

Turnpike Eoad v, Baltimore, etc., E. Co., 10

Gill & J. (Md.) 392;' Hydes Ferry Turnpike

Co. V. Davidson County, 91 Tenn. 291, 18

S. W. 626; Washington, etc.. Turnpike Co.
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V. Maryland, 3 Wall. (U. S.) 210, 18 L. ed.

180. Where a turnpike road corporation had
power under its charter, granted in 1834-

1835, to acquire title to lands for toll-house

purposes, and to sell them to whomsoever
would buy, a general law thereafter enacted
forbidding such corporations from selling and
conveying lands to any person except the

owner of adjacent land was void as to that
company, being an impairment of the obli-

gation of its contract. Foster v. Frankfort,^

etc.. Turnpike Eoad Co., 23 Ky. L. Eep. 1690,

65 S. W. 840. The first grant was held to b&
exclusive and the second unconstitutional in

Nashville, etc.. Turnpike Co. v. Davidson
County, 106 Tenn. 258, 61 S. W. 63. In
Hydes Ferry Turnpike Co. v. Davidson
County, 91 Tenn. 291, 18 S. W. 626, it was
held that the legislature cannot authorize the
construction of a road, the sole purpose of
which is to evade the payment of tolls on a
turnpike. And see, generally. Toll Eoads.

60. The following cases hold that the first

grant was not exclusive and the second was.

not unconstitutional

:

Florida.— Capitol City Light, etc., Co. f.

Tallahassee, 42 Fla. 462, 28 So. 810.

Maine.— Eockland Water Co. i". Camden,,
etc.. Water Co., 80 Me. 544, 15 Atl. 785, 1

L. E. A. 388.

New York.— Skaneateles Water Works Co.

V. Skaneateles, 161 N. Y. 154, 55 N. E. 562,
46 L. R. A. 687 ; In re Brooklyn, 143 N. Y.
596, 38 N. E. 983, 26 L. R. A. 270

Pennsylvania.—Lehigh Water Co.'s Appeal,
102 Pa. St. 515.

Washington.— North Springs Water Co. w.

Tacoma, 21 Wash. 517, 58 Pac. 773, 47
L. E. A. 214.

United States.— Stein v. Bienville Water
Supply Co., 141 U. S. 67, 11 S. Ct. 892, 35
L. ed. 622 [affirming 34 Fed. 145] ; Saginaw
Gas-Light Co. v. Saginaw, 28 Fed. 529.

See 10 Cent. Dig. tit. " Constitutional

Law," § 379; and, generally. Waters.
The following cases hold that the first

grant was exclusive and the second unconsti-

tutional: Citizens' Water Co. v. Bridgeport
Hydraulic Co., 55 Conn. 1, 10 Atl. 170; St.

Tammany Water-Works Co. v. New Orleans
Water Works Co., 120 U. S. 64, 7 S. Ct. 405,
30 L. ed. 563; New Orleans Water Works
Co. V. Elvers, 115 U. S. 674, 6 S. Ct. 273, 29
L. ed. 525; New Orleans Gas Light Co. v.

Louisiana Light, etc., Co., 115 U. S. 650, 6

S. Ct. 252, 29 L. ed. 516. In Citizens' Water
Co. V. Bridgeport Hydraulic Co., supra, it

was held that when the legislature of a
state has ratified by its gift of a charter the
grant by a city of a monopoly of supplying
it with water, and the grantee of the mo-
nopoly so incorporated has expended large
amounts of money in establishing its " plant,"

the legislature cannot, by a subsequent simi-

lar charter to another corporation, authorize
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(ii) Right to Regulate Charges and Tolls. The right of a legislature

to regulate and control charges and tolls depends largely on the power reserved

by the legislature to alter, amend, or repeal the charter of the corporation which
is authorized to collect such charges and tolls. The decisions are not altogether in

accord on this point, but the weight of authority seems to be that a simple grant
to a corporation to take tolls does not prevent the legislature from fixing a maxi-
mum toll or from regulating and limiting the amount which can be charged. ^^

'

The matter of regulating tolls has frequently arisen in regard to bridges ;^^ in

regard to ferries ;^^ in regard to floating logs;** and in regard to railroads."^

it to appropriate, by the exercise of the right

of eminent domain, the property and water
rights of the first corporation, so long as
that corporation continues to fulfil the con-

ditions of the monopoly. And in St. Tam-
many Water-Works Co. v. New Orleans Water
Works Co., supra, it was held that the con-

stitution of Louisiana of 1879, which abro-
gates the monopoly features of existing corpo-

rations, is inoperative to affect the obligation
of contract incurred by the state in grant-
ing to the New Orleans Water Works Com-
pany the exclusive privilege of using the
streets of New Orleans to lay water-pipes;
and another company which by virtue of the
state constitution attempts to lay pipes can-

not justify its action, under the police power
of the state to regulate the public supply
of water, by simply showing that it will sup-
ply purer and more suitable water than the
New Orleans Water Works Company, neither

the legislature nor the city having taken any
steps in the matter.

Where a city is empowered by the laws of

the state to contract for a water-supply, and
to grant an exclusive franchise to use its

streets for such purpose to the person con-

tracted with during the term of the contract,

it acts under such power in a. legislative, and
not an administrative, capacity, and its

enactments thereunder are laws of the state,

within the meaning of the contract clause of

the federal constitution. American Water-
works, etc., Co. V. Home Water Co., 115 Fed.

171.

61. Winchester, etc.. Turnpike Road Co. v.

Croxton, 98 Ky. 739, 17 Ky. L. Rep. 1299,

34 S. W. 518, 33 L. R. A. 117; Blake v.

Winona, etc., R. Co., 19 Minn. 418, 18 Am.
Rep. 345. But see Middlesex Turnpike Co.

V. Freeman, 14 Conn. 85, holding that rates

of toll which a turnpike company is author-

ized to charge by its charter cannot be later

altered by the legislature without the con-

sent of the company. See also Chicago, etc.,

R. Co. V. Cutts, 94 U. S. 155, 24 L. ed. 94,

which holds that if a legislature does not

exercise a reserved power to regulate tolls

charged by a railroad company for twenty

years the right so to do is in no way im-

paired.

62. Com. V. Covington, etc.. Bridge Co.,

14 Ky. L. Rep. 836, 21 S. W. 1042, 15 Ky.
L. Rep. 320, 22 S. W. 851; Canada Southern

R. Co. V. International Bridge Co., 8 Fed.

190.

63. Parker v. Metropolitan R. Co., 109
Mass. 506 (holding as a charter was liable to

alteration or repeal, the legislature could

limit the rate of toll to be charged) ; People
V. New York, 32 Barb. (N. Y.) 102.

64. Machias Boom v. Sullivan, 85 Me. 343,

27 Atl. 189; Androscoggin River v. Haskell,

7 Me. 474.

65. The following cases hold that the legis-

lature could change an existing toll-rate:

Arkansas.— Dow v. Beidelman, 49 Ark..

325, 5 S. W. 297, holding that a provision in

the charter of a railroad corporation that the

rate of transportation for each passenger
should not exceed five cents per mile is not
a contract by the state with the corporation

that the fare should never be reduced below
that rate.

Colorado.— In re Senate Bill No. 69, 15.

Colo. 601, 27 Pac. 157.

Georgia.— Georgia R. Co. v. Smith, 70 Ga.
694.

Illinois.— Chicago, etc., R. Co. v. Jones,

149 111. 361, 37 N. E. 247, 41 Am. St. Rep.
278, 24 L. R. A. 141; Illinois Cent. R. Co.

V. People, 95 111. 313 (holding that the act

of May 2, 1873, "to prevent extortion and
unjust discrimination," and prescribing rates

of toll for railroads, is not a violation of the

charter contract between the state and a rail-

road company granting to the latter " power
to establish such rates of tolls for the con-

veyance of persons and property " as it should
direct, since it is necessarily implied in the

charter that the grant is subject to the power
of the state to define and prohibit extor-

tion) ; Ruggles V. People, 91 111. 256 (where
the court held that the act of April 15, 1871,

entitled, "An act to establish a reasonable
maximum rate of char'ges for the transporta-

tion of passengers on railroads in this State,"

does not impair a charter previously given
to a railroad company, whereby its directors

were given the power to fix the rates of toll

and to alter the same )

.

Iowa.— Burlington, etc., R. Co. v. Dev, 82
Iowa 312, 48 N. W. 98, 31 Am. St. Rep. 477,

12 L. R. A. 436, holding that the regulation

by the state of " joint through rates " is not
unconstitutional, as impairing the obligation

of the charter of a railway company.
Maryland.— American Coal Co. v. Consoli-

dation Coal Co., 46 Md. 15.

Minnesota.— State v. Winona, etc., R. Co.,

19 Minn. 434; Blake v. Winona, etc., R. Co.,

19 Minn. 418, 18 Am. Rep. 345.

[IX, B, 5, b, (ll)]
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The same question has also arisen in regard to turnpike companies ;

^ and iq

regard to water and gas companies.*''

si.— Stone v. Natchez, etc., R.
Co., 62 Miss. 646; Stone v. Yazoo, etc., K.
Co., 62 Miss. 607, 52 Am. Rep. 193.

Missouri.— Owen v. St. Louis, etc., R. Co.,

83 Mo. 454, where the court held that a rail-

road corporation organized after the passage
of laws authorizing the legislature to fix

maximum charges for transportation is sub-
ject to such regulations, although it had pur-
chased the franchises of roads created before
the passage of such laws.

A'etw Jersey.— Camden, etc., R., etc., Co. v.

Briggs, 22 N. J. L. 623.
TsSew I'orfc.— Beardsley v. New York, etc.,

R. Co., 15 N. Y. App. Div. 251, 44 N. Y.
Suppl. 175; Dillon f. Erie R. Co., 19 Misc.
(N. Y.) 116, 43 N. Y. Suppl. 320.

North Carolina.— Hines v. Wilmington,
etc., R. Co., 95 N. C. 434, 59 Am. Rep. 250:
Oardner v. Hall, 61 N. C. 21. In McGowan
V. Wilmington, etc., R. Co., 95 N. C. 417, the
court held that the clause in the charter of
a railroad corporation which confers upon its

officers the power to fix its charges for the
transportation of freight is not infringed by
a statute which imposes a penalty for a fail-

ure for five days to forward freight delivered
for shipment, and which does not, in terms or
by implication, attempt to regulate the
amount to be charged for such transporta-
tion.

Ohio.— Shields, u. State, 26 Ohio St. 86.

Oregon.— State v. Southern Pac. Co., 23
Oreg. 424, 31 Pac. 960.

Wisconsin.— Atty.-Gen. v. Chicago, etc., R.
Co., 35 Wis. 425.

United States.— Minneapolis Eastern R.
Co. V. Minnesota, 134 U. S. 467, 10 S. Ct.

473, 33 L. ed. 985; Chicago, etc., R. Co. v.

Minnesota, 134 U. S. 418, 10 S. Ct. 462, 33
L. ed. 970; Stone v. Illinois Cent. R. Co., 116
V. S. 347, 6 S. Ct. 348, 38S, 1191, 29 L. ed.

050; Stone v. Farmers' L. & T. Co., 116 U. S.

307, 6 S. Ct. 334, 388, 1191, 29 U ed. 636;
Ruggles f. Illinois, 108 U. S. 526. 2 S. Ct.

832, 27 L. ed. 812; Peik v. Chicago, etc., R.
Co., 94 U. S. 164, 24 L. ed. 97 : Chicago, etc.,

R. Co. V. Cutts, 94 U. S. 155, 24 L. ed. 94.

In Georgia R., etc., Co. v. Smith, 128 U. S.

174, 9 S. Ct. 47, 32 L. ed. 377, the court held
that a railroad charter giving an exclusive
Tight to transfer persons and property, " pro-

vided, that the charge of transportation or

conveyance shall not exceed '' certain speci-

fied rates, does not preclude subsequent legis-

lation establishing a commission to regulate

railroad tariffs. In Stone v. New Orleans,

etc., R. Co., 116 U. S. 352, 6 S. Ct. 349, 29
L. ed. 651, the court held that a charter au-

thorizing a railroad company to receive " such
tolls and charges as shall be from time to

time established, fixed and regulated by the

directors, . . . provided, that nothing con-

tained in the charter shall be so construed

as to prevent the Legislature from regulat-

ing the rate of transportation for passage and
freight over the same in this State " does not
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amount to a surrender of legislative control.

In Farmers' L. & T. Co. v. Stone, 20 Fed.
270, the court held that the right to fix and
regulate tolls to be charged and received for
the transportation of persons and property
does not fall within the police power of the
state.

See 10 Cent. Dig. tit. " Constitutional
Law," § 384.

The following cases hold that the legisla-

ture could not change an existing toll-rate:

Arkansas.— St. Louis, etc., R. Co. v. Gill,

54 Ark. 101, 15 S. W. 18, 11 L. R. A. 452.
Delaware.— Philadelphia, etc., R. Co. v.

Bowers, 4 Houst. (Del.) 506.
Illinois.— Chicago, etc., R. Co. v. Chicago,

etc.. Coal Co., 79 111. 121.

Kentucky.— Hamilton v. Keith, 5 Bush
(Ky.) 458.

Michigan.— Pingree v. Michigan Cent. R.
Co., 118 Mich. 314, 76 N. W. 635. 53 L. R. A.
274.

Ohio.— Iron R. Co. v. Lawrence Furniture
Co., 29 Ohio St. 208.

United States.— Cleveland City R. Co. v.

Cleveland, 94 Fed. 385 ; Central Trust Co. C.

Citizens' St. R. Co., 82 Fed. 1; Exp. Koehler,
23 Fed. 529; Farmers' L. & T. Co. v. Stone,
20 Fed. 270; Wells r. Oregon, etc., R. Co.,

8 Sawy. (U. S.) 600, 15 Fed. 561, 53 L. R. A.
33.

And compare Atty.-Gen. v. Chicago, etc., R.
Co., 35 Wis. 425, where the court held that
a charter granted to a railway company with
the power to fix tolls is a contract within the
protection of U. S. Const, art. 1, par. 10,

subs. 1, inhibiting laws impairing the obliga-

tion of contracts, and hence as to such rail-

road corporations a maximum rate act is un-
constitutional.

See 10 Cent. Dig. tit. " Constitutional

Law," § 384.

Street railroad.— An ordinance adopted un-
der legislative authority, which provides that
the rate of fare to be charged by a street

railway company shall not exceed five cents
gives the company, when accepted by it, a
contract right to charge that rate, which
cannot be reduced by the city without the
consent of the company under the right to

prescribe from time to time rules and regula-

tions for the running and operation of the

road. Detroit v. Detroit Citizens' St. R.
Co., 184 U. S. 368, 22 S. Ct. 410, 46 L. ed.

592.

66. Rochester, etc.. Turnpike Road Co. v.

Joel, 41 N. Y. App. Div. 43, 58 N. Y. Suppl.
346 (statute prohibiting charge of toll for

bicycles previously granted was held to be
unconstitutional) ; Philadelphia, etc., Turn-
pike Co. V. Gartland, 6 Phila. (Pa.) 128, 23
Leg. Int. (Pa.) 132; Hartman v. Bechtel, 1

Woodw. (Pa.) 32; Pingry v. Washburn, 1

Aik. (Vt.) 264, 15 Am. Dec. 676.

67. California.— Spring Valley Water
Works V. San Francisco, 61 Cal. 3".

Illinois.— Freeport Water Co. v. Freeport,
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(hi) Right to Regvlatm Conduct of Businmss. The legislature has a

general right to supervise and superintend tlie business of a corporation, and to

make such reasonable regulations as the public good may require, provided that

such regulations are not repugnant to the franchises and privileges granted in the

charter;^ and this doctrine has been applied to the business of banks ;*^ and to

the business of factories.™ It has also been applied to the business of insurance

186 111. 179, 57 N. E. 862; Rogers Park
Water Co. v. Fergus, 178 111. 571, 53 N. E.

363 (village annexed to Chicago with special

rates for thirty years, and water-rates re-

duced to make them uniform; held not an
impairment, as the provision as to the thirty
years was simply a declaration that tlie rates

were reasonable) ; Danville v. Danville Water
Co., 178 111. 299, 53 N. E. 118, 69 Am. St.

Hep. 304.

Veto York.— Warsaw Water Works Co. v.

Warsaw, 161 N. Y. 176, 55 N. E. 486.

Ohio.— State v. Columbus Gas Light, etc.,

Co., 34 Ohio St. 572, 32 Am. Rep. 390.

Tennessee.— Knoxville v. Knoxville Water
Co., 107 Tenn. 647, 64 S. W. 1075.

United States.— Spring Valley Water
Works V. Schottler, 110 U. S. 347, 4 S. Ct.

48, 28 L. ed. 173; Cleveland Gaslight, etc.,

Co. V. Cleveland, 71 Fed. 010; Santa Ana
Water Co. v. San Buenaventura, 56 Fed. 339

;

Spring Valley Water Works v. Bartlett, 8

Sawy. (U. S.) 555, 16 Fed. 615. And see

Los Angeles v. Los Angeles City Water Co.,

177 U. S. 558, 20 S. Ct. 736, 44 L. ed. 886,

which holds that the reduction of the in-

come of a water company need not be shown
in order to establish the fact that a reduc-

tion of its rates by ordinance impairs the
obligation of a contract prohibiting such re-

duction.
See 10 Cent. Dig. tit. " Constitutional

Law," § 385.

The Illinois constitution of 1870, and the

general corporation act, reserve power in the

state to regulate within reasonable limits

the rates to be charged by gas companies in-

corporated under such act, in the absence

of explicit contracts created by ordinance,

fixing such rates. The Illinois act of June 5,

1897, authorizes gas companies in the same
city to consolidate into a single corporation,

but provides that the consolidated corpora-

tion shall be subject to the legal obligations

arising on each of the constituent companies.

Complainant, a gas company, was incorpo-

rated in 1855 by special act, which, as sub-

sequently amended, gave the city a right to

regulate its charges, but provided that it

should not have authority to compel the

company to furnish gas at a less rate than

three dollars per thousand feet. Subsequently

complainant acquired, by consolidation un-

der the Illinois act of 1897, the lines of other

companies organized after 1870, and later in-

stituted suit in a federal court against the

city to enjoin the enforcement against it of

an ordinance limiting the charge to be made
for gas to seventy-five cents per thousand

feet. It was held that in the absence of alle-

gations showing that the rate fixed by the
ordinance was unreasonable, complainant was
not entitled to relief on the ground that such
ordinance was unconstitutional as impairing
the obligation of the contract made by its

charter. People's Gaslight, etc., Co. v. Chi-

cago, 114 Fed. 384.

68. Worcester v. Norwich, etc., R. Co., 109
Mass. 103; State v. Matthews, 44 Mo. 523;
Eagle Ins. Co. v. Ohio, 153 U, S. 446, 14

S. Ct. 868, 38 L. ed. 778; Chicago L. Ins.

Co. V. Needles, 113 U. S. 574, 5 S. Ct. 681,

28 L. ed. 1084; Tucker v. Russell, 82 Fed.

263.

Cumulative voting.— See Gregg v. Granby
Min., etc., Co., 164 Mo. 616, 65 S. W. 312;
Looker v. Maynard, 179 U. S. 46, 21 S. Ct.

21, 45 L. ed. 79 [affirming 111 Mich. 498, 69
N. W. 929, 56 L. R. A. 947].

Interest.—- See Columbus Ins., etc., Co. v.

Columbus First Nat. Bank, 73 Miss. 96, 15

So. 138 (where there was a, statute declaring
all charters repealable, the state could take
away a right given to a bank to charge ten
per cent discount) ; Hazen v. Union Bank, 1

Sneed (Tenn.) 115 (holding that a charter
allowing a bank to demand more than the le-

gal rate of interest cannot be impaired by
the state )

.

Police regulations.— Under this head the
following cases have allowed legislatures to

regulate the conduct of corporations created

by them. Fry v. State, 63 Ind. 552, 30 Am.
Rep. 238; Branch v. Wilmington, etc., R.
Co., 77 N. C. 347; Knoxville v. Knoxville
Water Co., 107 Tenn. 647, 64 S. W. 1075;
Eagle Ins. Co. v. Ohio, 153 U. S. 446, 14

S. Ct. 868, 38 L. ed. 778 ; Chicago L. Ins. Co.

V. Needles, 113 U. S. 574, 5 S. Ct. 681, 28
L. ed. 1084. But see State r. Lebanon, etc.,

Turnpike Co., (Tenn. Ch. 1900) 61 S. W.
1096, which held that an act which compelled
a turnpike company chartered in 1835 to
build a bridge was not a valid exercise of

the police power.
69. Opinion of Justices, 9 Cush. (Mass.)

604 (holding that a bank chartered in 1816
is subject to the general laws relating to in-

vestment of deposits by institutions for sav-

ings) ; Com. v. Farmers', etc., Bank, 21 Pick.

(Mass.) 542, 32 Am. Dec. 290; American
Bldg., etc., Assoc. ;;. Rainboldt, 48 Nebr. 424,

67 N. W. 493. And see, generally. Banks
AND Banking.

70. Com. V. Hamilton Mfg. Co., 120 Mass.
383 (holding that a statute prohibiting the

employment of minors and women for more
than sixty hours per week violates no con-

tract implied in granting a charter \o a
manufacturing company) ; State v. Brown,

[IX, B, 5. b. (ffl)]
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companies;" to the business of lottery companies;™ to the business of railroad

companies ;
'^ to the business of street railroad companies ;

'^ and to the business,

of turnpike companies.™
(iv) RiQHT TO Public Aid. If a company is given the right in its charter

to receive public aid, such right is a part of the contract and cannot be impaired
by subsequent legislation."

etc., Mfg. Co., 18 R. I. 16, 25 Atl. 246, 17
L. R. A. 856 (statute requiring employees'
wages to be paid weekly was held to be con-
stitutional )

.

71. Georgia.— Word v. Southern Mut. Ins.

Co., 112 Ga. 585, 37 S. E. 897.
Michigan.— Atty.-Gen. v. Looker, 111 Mich.

498, 69 N. W. 929; People v. State Ins. Co.,

19 Mich. 392, a provision for an examination
into affairs of an insurance company is con-

stitutional.

Missouri.— State v. Matthews, 44 Mo. 523
(an act requiring insurance companies to fur-

nish the insurance commissioners with in-

formation is constitutional) ; Price v. St.

Louis Mut. L. Ins. Co., 3 Mo. App. 262 (a

general regulation of companies )

.

New York.— Grobe v. Erie County Mut.
Ins. Co., 169 N. Y. 613, 62 N. E. 1096, hold-

ing that a law allowing a mutual insurance
company to change to a joint stock one under
certain conditions is not unconstitutional.

Ohio.— State V. Eagle Ins. Co., 50 Ohio
St. 252, 33 N. E. 1056 [affirmed in 153 U. S.

446, 14 S. Ct. 868, 38 L. ed. 778].
Pennsylvania.— Com. v. Hock Age Mut.

Ben. Assoc, 10 Phila. (Pa.) 554, 31 Leg.

Int. (Pa.) 245, under a statute providing
for alteration, amendment, or repeal, the

legislature can compel insurance companies
to file statements as to their business.

Texas.— Phcenix Ins. Co. v. Levy, 12 Tex.

Civ. App. 45, 33 S. W. 992; Merchants' Ins.

Co. V. Levy, (Tex. Civ. App. 1895) 33 S. W.
996; Phoenix Ins. Co. v. Levy, (Tex. Civ. App.
1895) 33 S. W. 995.

United States.— Eagle Ins. Co. v. Ohio, 153

U. S. 446, 14 S. Ct. 868, 38 L. ed. 778 [af-

fwming 50 Ohio St. 252, 33 N. B. 1056] ; Chi-

cago L. Ins. Co. V. Needles, 113 U. S. 574, 5

S. Ct. 681, 28 L. ed. 1084; Dupuy v. Delaware
Ins. Co., 63 Fed. 680, conditions required to

be in large type.

73. State v. Judge First Dist. Ct., 32 La.

Ann. 719. And see, generally. Lotteries.

73. Indiana.— Fry v. State, 63 Ind. 552,

30 Am. Rep. 238, conditions to be printed in

large type.

Massachusetts.—^Worcester v. Norwich, etc.,

R. Co., 109 Mass. 103, a statute requiring

railroads to unite in a union passenger sta-

tion and abandon their own.

Minnesota.— Jacobson v. Wisconsin, etc.,

R. Co., 71 Minn. 519, 74 N. W. 893, 70 Am.
St. Rep. 358, 40 L. R. A. 389, a statute al-

lowing railroad commissioners to compel rail-

roads to p-it in a connecting switch and make
joint rates.

Hew .Jersey.— Palmyra Tp. 'v. Pennsylva-

nia R. Co., 62 N. J. Eq. 601, 50 Atl. 369, an
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ordinance to compel railroads to erect gatea
at crossings.

' North Carolina.— Katzensteln v. Raleigh,
etc., R. Co., 84 N. C. 688; Branch v. Wil-
mington, etc., R. Co., 77 N. C. 347; Gardner
V. Hall, 61 N. C. 2l, imposing a tax on cer-

tain classes of people does not impair the
contract.

Pennsylvania.— Second, etc., St. Pass. R.
Co. «. Green, etc., St. Pass. R. Co., 3 Phila.

(Pa.) 430, 16 Leg. Int. (Pa.) 197.

Wisconsin.—Purtell v. Chicago Forge, etc.,.

Co., 74 Wis. 132, 42 N. W. 265, enforcement
of liens for labor on railroad property.

United States.— St. Louis, etc., R. Co. )'.

Mathews, 165 U. S. 1, 17 S. Ct. 243, 41 L. ed.

611, a, statute making railroad companies
liable for property destroyed by fire com-
municated by their locomotives was held not
to impair obligation of charter.

But see State v. Noyes, 47 Me. 189, hold-

ing that a statute requiring trains which
cross at grade to wait twenty minutes and
imposing a fine on the engineer and superin-

tendent for not so waiting was in conflict

with the rights acquired under the charter.

See 10 Cent. Dig. tit. " Constitutional

Law," § 389.

74. Detroit r. Ft. Wayne, etc., R. Co., 95
Mich. 456, 54 N. W. 958, 35 Am. St. Rep.

580, 20 L. R. A. 79 (an ordinance requiring

street-cars to sell tickets on the cars does
not impair or destroy the franchise) ; Lincoln
St. R. Co. V. Lincoln, 61 Nebr. 109, 84 N. W.
802 (requiring street railways to pave the
streets) ; Davidge v. Binghamton, 62 N. Y.
App. Div. 525, 71 N. Y. Suppl. 282 (holding
matter of paving a contract and inviolable) ;

Meehanicsville v. Stillwater, etc., St. R. Co.,

35 Misc. (N. Y.) 513, 71 N. Y. SuppL 1102
(an ordinance altering the method of pav-
ing streets was not unconstitutional) ; St.

Paul Gaslight Co. v. St. Paul, 181 U. S.

142, 21 S. Ct. 575, 45 L. ed. 788 [dismissing^

writ of error, 78 Minn. 39, 80 N. W. 774,

877, an ordinance commanding the removal of

lamp posts no longer in use, was no impair-

ment of the contract]

.

75. Forster v. Frankfort, etc.. Turnpike
Road Co., 23 Ky. L. Rep. 1600, 65 S. W. 840,

where a company had power to acquire land
for toll-houses and to sell them, a general

law later enacted forbidding the sale of such
lands except to adjoining owner was held to
be unconstitutional.

76. Alabama.— Tennessee, etc., R. Co. v.

Moore, 36 Ala. 371.

Illinois.— Peoria, etc., R. Co. v. People, 116
111. 401, 6 N. E. 497.
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e. Laws Impairing' Obligation— (i) Extent of Leoislative Control— (a)

/«, General. The rights legally vested in any corporation cannot be controlled

or destroyed by any subsequent statute, unless power for that purpose be reserved

to the legislature in the act of incorporation;" but a corporation, like a natural

Louisiana.— State v. Graham, 23 La. Ann.
«22.

Minnesota.— De Graff v. St. Paul, etc., R.
Co., 23 Minn. 144.

United States.— Callaway County v. Foster,
S3 U. S. 567, 23 L. ed. 911.

But see the case of Ehrenzeller v. Union
Canal Co., 1 Eawle (Pa.) 181, which holds
that the act of March 29, 1819, relating
to the distribution of public aid granted

,
to the Union Canal Company, and providing
that the officers of the company should re-

ceive no compensation until work on the canal
was recommenced, was not invalid as impair-
ing the obligation to pay such officers, in
view of the fact that the company, in order
to obtain the benefit of the latter act, must
have accepted its provisions as an amendment
to their charter.

See 10 Cent. Dig. tit. " Constitutional
Law," § 388.

77. Kentucky.— Hamilton v. Keith, 5 Bush
<Ky.) 458.

Louisiana.— Boisdere i'. Citizens' Bank, 9

La. 506, 29 Am. Dec. 453.

Massachusetts.— Wales v. Stetson, 2 Mass.
143, 3 Am. Dec. 39.

Mississippi.— Commercial Bank v. State, 6
Sm. & M. (Miss.) 599.

Pennsylvania.— Com. v. Cullen, 13 Pa. St.

133, 53 Am. Dec. 450.

See 10 Cent. Dig. tit. " Constitutional
Law," § 390.

That the subsequent statute did impair the
obligation of a contract and was therefore
Unconstitutional see the following cases

:

Connecticut.— Hartford Bridge Co. v. East
Hartford, 16 Conn. 149.

Delaware.— Philadelphia, etc., R. Co. v.

Bowers, 4 Houst. (Del.) 506.

Illinois.— Lake View v. Rose Hill Ceme-
tery Co., 70 111. 191, 22 Am. Rep. 71. And
see Bruffett v. Great Western R. Co., 25 111.

353, holding that the debts of a corporation

cannot be discharged or transferred by means
of legislative enactments.

Maryland.— State UBiversitr v. Williams,

9 Gill & J. (Md.) 365, 31 Am. Dec. 72.

?Jew Jersey.—Glover v. Powell, 10 N. J. Eq.

211.
Pennsylvania.— Com. v. U. S. Bank, 2

Ashm. (Pa.) 349.

South Carolina.—State v. Hcvward, 3 Rich.

(S. C.) 389.

United States.— Westerly Waterworks v.

Westerly, 75 Fed. 181. In New Orleans

Water-Works Co. v. Louisiana Sugar Refining

Co., 125 U. S. 18, 8 S. Ct. 741, 31 L. ed. 607

;

Capital City Gaslight Co. v. Des Moines, 72

Fed. 829, it was held that an ordinance of a

municipal corporation regulating the exer-

cise of the franchise of a private corporation

within its limits, adopted in pursuance of

authority delegated by the legislature of the
state, is the act of the state, and if in excess

of its power to regulate or modify such
franchise is void as impairing the obligation

of a contract.

And compare Louisville v. Louisville Uni-
versity, 15 B. Mon. (Ky.) 642 (holding that
the state does not possess unrestrained power
over a corporation not invested with political

power, nor created to be employed and par-
take in the administration of government, nor
to control funds belonging to the state, nor to

conduct transactions in which the state alone
was interested) ; Fitchburg R. Co. ;;. Grand
Junction E., etc., Co., 4 Allen (Mass.) 198

(holding that the legislature have power to

determine in what manner a railroad com-
pany, whose charter was made subject to

Rev. Stat. c. 44, reserving to the legislature

the right to amend or repeal charters
granted, shall exercise its franchise, and to

make changes in the level, grade, and con-

nections thereof, and to direct the construc-

tion of a new connecting track, if this is

necessary in order to preserve the continuity
of the road, and to provide in what manner
and under whose supervision the work shall

be done, and how paid for) ; People v. Jack-
son, etc.. Plank Road Co., 9 Mich. 285 (hold-

ing that when the public, through the legis-

lature, enter into a contract for securing the
public convenience, they cannot be required to
insist upon the highest possible degree of
public convenience, nor can their failure to

do so render the contract amendable at their
option )

.

See 10 Cent. Dig. tit. " Constitutional
Law," § 390.

That the subsequent statute did not im-
pair any rights and therefore was not void
see the following cases:

Alabama.—State v. Stebbins, 1 Stew. (Ala.)

299.

Iowa.— Skillman v. Chicago, etc., R. Co.,

78 Iowa 404, 43 N. W. 275, 10 Am. St. Rep.
452.

Kentucky.— Bryan v. Board of Education,
90 Ky. 322, 12 Ky. L. Rep. 12, 13 S. W. 276;
Louisville Turnpike Road Co. v. Ballard, 2
Mete. (Ky.) 165.

Maine.— Bangor, etc., R. Co. v. Smith, 47
Me. 34; Portland, etc., R. Co. v. Grand Trunk
R. Co.. 46 Me. 69.

Maryland.— State v. Baltimore, etc., R.
Co., 6 Gill (Md.) 363. In Taggart v. Western
Maryland Co., 24 Md. 563, 89 Am. Dec. 760,

it was held that the modifications of a charter,

in enlarging the time of commencing and
completing the work, is one of those incidents

to all charters which is within the constitu-

tional power of the state to exercise, and with
due notice of which all its citizens must be
presumed to contract.

[IX, B, 5, e, (i), (a)]
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person, is subject to remedia] legislation and amenable to general laws.'^ A
decision of a "court is not a " law " within the United States constitution forbid-
ding states from passing any law impairing the obligation of any contract, and
therefore overruling a decision, on reliance of which contracts have been made, is
not an impairment.'' The implied powers of a corporation are as much beyond the
control of subsequent legislation as powers expressly granted.^ A charter securer
to a corporation immunity from changes of rights not from changes of remedy.*'
No fundamental change can be made in a charter without the consent of the
stock-holders.*^

(b)^ Where State Is Interested. The fact that the state owns some shares of
stock in a corporation does not affect the right of the state to pass laws regulating
the charter of such company.**

(c) Exercise of Police Power. A private corporation, unless otherwise pro-
vided in its charter, in the use of its property, the exercise of its powers and the
transaction of its business, stands upon the same footing as individuals, and is

subject to the same control under the police powers of a state or a municipal
corporation.** A corporation must submit to proper police regulation in the

Massachusetts.— Com. v. Farmers', etc.;

Bank, 21 Pick. (Mass.) 542, 32 Am. Dec.
290 (in which case, however, the court held
that a statute of the state of Massachu-
setts providing for the appointment of bank
commissioners to examine the oiBcers and
agents of the bank under oath as to its con-

dition, and to apply when necessary to a jus-

tice of the supreme court to enjoin the cor-

poration from further proceeding in business
is not unconstitutional, as impairing the
right secured to corporations by their charter

by diminishing the time for which they are

empowered to act) ; Foster v. Essex Bank,
16 Mass. 245, 8 Am. Dec. 135 (holding that
an act continuing the existence of corpora-

tions for a certain period after the time lim-

ited by their charters, for the purpose of suing
and being sued, and settling their affairs and
dividing their capital stock, but not of con-

tinuing the business for which they were es-

tablished, is not unconstitutional as infring-

ing or interfering with any of the privileges

secured by the charter )

.

Tennessee.— Shields v. Clifton Hill Land
Co., 94 Tenn. 123, 28 S. W. 668, 45 Am. St.

Rep. 700, 26 L. R. A. 509; Burton v. School

Com'rs, Meigs (Tenn.) 585.

Vermont.— State v. Bosworth, 13 Vt. 402.

United States.— New York v. Cook, 148

U. S. 397, 13 S. Ct. 645, 37 L. ed. 498 [af-

firming 110 N. Y. 443, 18 N. E. 113, 18 N. Y.

St. 100] ; Union Pac. R. Co. v. U. S., 99 U. S.

700, 25 L. ed. 496:

And compare Joslyn i}. Pacific Mail Steam-
ship Co., 12 Abb. Pr. N. R. (N. Y.) 329,

holding that where a charter is granted sub-

ject to a power reserved by the legislature

to amend or repeal it, a subsequent act au-

thorizing the company to reduce the capital,

on consent of a certain majority of the stock-

holders, is not unconstitutional as impair-

ing the obligation of a contract.

See 10 Cent. Dig. tit. "Constitutional

Law," § 390.

78. Bank of Republic v. Hamilton County,

[IX, B, 5. e, (i), (a)]

21 111. 53 [followed in Smith v. Bryan, 34 111.

364] ; Coffin v. Rich, 45 Me. 507, 71 Am. Dec.
559.

79. Storrie v. Cortes, 90 Tex. 283, 38 S. W.
154, 35 L. R. A. 666.

80. People v. Manhattan Co., 9 Wend.
(N. Y.) 351.

81. Reapers' Bank «. Willard, 24 111. 433,

76 Am. Dec. 755. Although, in the absence of
provisions to the contrary, the franchises may
be regulated by subsequent legislation they
cannot be destroyed. State v. Southern Pac.
R. Co., 24 Tex. 80.

82. Covington v. Covington, etc.. Bridge
Co., 10 Bush (Kv.) 69; Brown V. Hummel, 8
Pa. St. 86, 47 Am. Dec. 431; Terrett v. Tay-
lor, 9 Cranch (U. S.) 43, 3 L. ed. 650.

83. Kentucky.—Cassell v. Lexington Turn-
pike Road Co., 10 Ky. L. Rep. 486, 9 S. W-
502, 701.

Maryland.— Jackson v. Walsh, 75 Md. 304»
23 Atl. 778.

Massachusetts.—Atty.-Gen. v. FitohburgR.
Co., 142 Mass. 40, 6 N. E. 854.

South Carolina.— State «. State Bank, I

S. C. 63.

United States.— Tilley v. Savannah, etc.,

R. Co., 4 Woods (U. S.) 427, 5 Fed. 641.

See 10 Cent. Dig. tit. " Constitutional

Law," § 391.

84. Colorado.— Platte, etc.. Canal, etc., Co.

V. Dowell, 17 Colo. 376, 30 Pac. 68.

Illinois.— Toledo, etc., R. Co. v. .Jackson-

ville, 67 111. 37, 16 Am. Rep. 611; Toledo, etc.,

R. Co. V. Deacon, 63 111. 91 ; Dingman v. Peo-

ple, 51 111. 277; Galena, etc., R. Co. v. Loomis,
13 111. 548, 56 Am. Dec. 471.

Kansas.— Kansas Pac. R. Co. v. Mower, 16
Kan. 573.

Maine.— Portland, etc., R. Co. v. Boston,
etc., R. Co., 65 Me. 122.

Minnesota.— Blake v. Winona, etc., R. Co.,

19 Minn. 418, 18 Am. Rep. 345.

Mississippi.— Mobile, etc., R. Co. v. State,

51 Miss. 137.

New York.— Benson v. New York, 10 Barb.
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interests of society, even though such regulation operates to injure the business

authorized by its charter and diminishes the valueof its property,^' but under color

of such laws, the legislature cannot destroy or impair the franchise or any right

or power essential to its beneficial exercise.^*

(ii) ExEMCiss OF Power of Eminent Domain. The charter of a corpora-

tion, like other contracts, is made subject to the right of eminent domain in the

state, and the property of a corporation and its franchises may be taken for

public uses, like the property of individuals, without violating the obligation of a
contract." This right of eminent domain may be exercised by the state, even
though the powers of the corporation are thereby suspended or the corporation

actually dissolved ; ^ but in such case adequate compensation must be made to the

corporation.**

(in) Exercise of Power op Taxation— (a) In Qeneral. A state at all

times has the right of taxation which is sovereign and inherent in the state ;
**

but it has no power to deprive itself of its sovereign right to raise revenue by
exercising the power to tax, for essential powers of sovereignty cannot be bar-

gained away
;
yet a state has the right to tax or not to tax according to public

necessity.'* A state, however, has no authority to impose taxes which impair the

obligations of a contract ; ^ but as long as the obligation of a contract is not
impaired a state may impose any tax upon a corporation.'^ A state also has the

constitutional right to tax foreign corporations and to prohibit them from doing

(N. Y.) 223. And see Lehigh Valley E. Co.

V. Adam, 70 N. Y. App. Div. 427, 75 N. Y.
Suppl. 515.

Ohio.— Lake Shore, etc., R. Co. v. Cincin-
nati, etc., R. Co., 30 Ohio St. 604.

Virgmia.— Richmond, etc., R. Co. v. Rich-
mond, 26 Gratt. (Va.) 83.

United States.— Stone v. Mississippi, 101

U. S. 814, 25 L. ed. 1079 [affirming 1 Ky.
L. Rep. 146] ; Stein v. Bienville Water Supply
Co., 34 Fed. 145; Farmers' L. & T. Co. v.

Stone, 20 Fed. 270.

See 10 Cent. Dig. tit. " Constitutional

Law," § 392.

As to police power generally see supra, VI.
85. Platte, etc.. Canal, etc., Co. v. Dowell,

17 Colo. 376, 30 Pac. 68.

86. Philadelphia, etc., R. Co. v. Bowers, 4

Houst. (Del.) 506; Lake View v. Rose Hill

Cemetery Co., 70 111. 191, 22 Am. Rep. 71;

Sloan V. Pacific R. Co., 61 Mo. 24, 21 Am.
Rep. 397.

87. Illinois.— Hyde Park v. Oakwoods
Cemetery Assoc, 119 111. 141, 7 N. E. 627.

Indiana.— Terre Haute v. Evansville, etc.,

R. Co., 149 Ind. 174, 46 N. E. 77, 37 L. R. A.

189.

Massachusetts.— Central Bridge Corp. v.

Lowell, 4 Gray (Mass.) 474.

Sew Jersey.— Black v. Delaware, etc..

Canal Co., 24 N. J. Eq. 455.

Pennsylvania.— Ex p. Girard College, 31

Leg. Int. (Pa.) 164.

Virginia.— Tait v. Central Lunatic Asylum,

84 Va. 271, 4 S. E. 697.

United States.— Long Island Water-Supply

Co. V. Brooklyn, 166 U. S. 6«5, 41 L. ed. 1165,

17 S. Ct. 718; West River Bridge Co. v, Dix,

6 How. (U. S.) 507, 12 L. ed. 535.

See 10 Cent. Dig. tit. "Constitutional

Law," § 393; and Eminent Domain..

The state cannot bargain away its sov-
ereign powers. A statute attempting to di-

vest the state of the power of eminent do-

main would be void; and a charter granting
a corporation an exemption from the liability

to have its property taken by the power of

eminent domain would be so far void. The
provision of the federal constitution that the
obligation of contracts shall not be impaired
has no application to such a case. Hyde
Park V. Oakwoois Cemetery Assoc, 119 III.

141, 7 N. E. 627.

88. Backus v. Lebanon, 11 N. H. 19, 35
Am. Dec. 466.

89. Mills V. St. Clair County, 7 111. 197:
Central Bridge Corp. v. Lowell, 4 Gray (Mass.)

474; Black v. Delaware, etc.. Canal Co., 24
N. J. Eq. 455 ; Long Island Water-Supply Co.
V. Brooklyn, 166 U. S. 685, 17 S. Ct. 718, 41
L. ed. 1165.

90. Easton Bank v. Com., 10 Pa. St. 442.

And see Com. v. People's Five Cents Sav.
Bank, 5 Allen (Mass.) 428.

91. Colton V. Montpelier, 71 Vt. 413, 45
Atl. 1039 ; Essex Public Road Bd. v. Skinkle,

140 U. S. 334, 11 S. Ct. 790, 35 L. ed. 446;
Williamson v. New Jersey, 130 U. S. 189, 9

S. Ct. 453, 32 L. ed. 915 ; Laramie County v.

Albany County, 92 U. S. 307, 23 L. ed. 552

;

Barnes v. District of Columbia, 91 U. S. 540,

23 L. ed. 440.

92. Louisville, etc.. Turnpike Road Co. v.

Boss, 19 Ky. L. Rep. 1954, 44 S. W. 981;
Lucas V. Atty.-Gen., 11 Gill & J. (Md.) 490;
St. Louis V. Manufacturers' Sav. Bank, 49
Mo. 574.

93. Matter of Vanderbilt, 50 N. Y. App.
Div. 246, 63 N. Y. Suppl. 1079 [affirmed in

163 N. Y. 597, 57 N. E. 1127]; New York,
etc, R. Co. V. Pennsylvania, 153 U. S. 628, 14
S. Ct. 952, 38 L. ed. 854.

[IX, B, 5, e, (ni). (a)]
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business within the state until the tax is paid.** If a corporation is to be exempt
from taxation such intention must clearly appear in its charter,'^ whetlier granted
with or without a bonus,'^ and although in the charter the state reserves a right

to impose certain taxes, even then the corporation is not protected from all taxa-

tion except such as the state reserves ; " for a corporation has no more rights

than its charter grants.'' Tlie mere imposition of taxes at the time a charter is

granted or afterward upon the property of a corporation will not authorize tlie

assumption that the legislature has contracted that no additional taxation shall be
imposed either on the property owned by the corporation at the time of the grant
or afterward,'' and unless the state expressly relinquishes it the right to impose a
tax on the capital stock, etc., of a corporation would still belong to the state, even
though tlie corporation had been incorporated previous to the imposition of the

tax.* A state legislature has the right to pass an act which lays down a rule for

the taxation of corporations formed under that act, but such rule cannot be
changed by future legislation without the consent of the corporation.^ Where a
charter provides that the state will accept from a company a percentage on the
cost of its railway in lieu and satisfaction of all other taxation, this applies as well

to franchises and property acquired after the act as to those previously granted.*

A municipal corporation cannot interfere with the rights granted a private cor-

94. Oliver v. Liverpool, etc., L., etc., Ins.

Co., 100 Mass. 531; Atty.-Gen. v. Bay State
Min. Co., 99 Mass. 148, 96 Am. Dec. 717.

The state has the right to tax the in-

debtedness of a foreign railroad corporation
doing business in the state, even though by
its charter it appears that the corporation is

to pay a certain sum annually to the state

after its completion. Com. v. New York, etc.,

H. Co., 145 Pa. St. 38, 22 Atl. 212; Com. v.

New York, etc., R. Co., 129 Pa. St. 463, 478,
25 Wkly. Notes Cas. (Pa.) 25, 27, 18 Atl.

412, 414, 15 Am. St. Eep. 724.

95. Mississippi.—Adams v. Yazoo, etc., R.
Co., 77 Miss. 194, 24 So. 200, 317, 28 So. 956.

Missouri.— North Missouri R. Co. v. Ma-
guire, 49 Mo. 490, 8 Am. Rep. 141.

Pennsylvania.— Com. v. New York, etc., R.
Co., 145 Pa. St. 38, 22 Atl. 212; Com. v. New
York, etc., E. Co., 129 Pa. St. 463, 478, 25
Wkly. Notes Cas. (Pa.) 25, 27, 18 Atl. 412,

414, 15 Am. St. Rep. 724.

Rhode Isla/nd.— Brown University v. Gran-
ger, 19 R. I. 704, 36 Atl. 720, 36 L. R. A. 847.

Utah.— Judge v. Spencer, 15 Utah 242, 48

Pac. 1097.

When a state grants a charter to two cor-

porations, the charter to the first of which
contains no provision in regard to exemption
from taxation, and the charter to the second

exempts the corporation from taxation except

upon fixed and permanent work in the state,

and those two companies are afterward incor-

porated into one corporation, the state has

the right to impose a tax upon that part of

the new company whicli belonged to the first

corporation, and such tax is not unconstitu-

tional as impairing the obligation of a. con-

tract. Philadelphia, etc., R. Co. v. Maryland,

10 How. (U. S.) 376, 13 L. ed. 461.

96. Baltimore v. Baltimore, etc., R. Co., 6

Gill (Md.) 288, 48 Am. Dec. 531.

[IX. B, 5, c, (m), (a)]

97. Minot v. Philadelphia, etc., R. Co., 2
Abb. (U. S.) 323, 17 Fed. Cas. No. 9,645, 5
Am. L. Rev. 370, 3 Am. L. T. Rep. (U. S.

Cts.) 193, 7 Phila. (Pa.) 555, 27 Leg. Int.

(Pa.) 396, 2 Leg. Gaz. (Pa.) 385 [afp/rmed

in 18 Wall. (U. S.) 206, 21 L. ed. 888].
98. Massachusetts G«n. Hospital v. State

Mut. L. Assur. Co., 4 Gray (Mass.) 227.

99. Louisville, etc., R. Co. v. Com., 10 Bush
(Ky.) 43.

1. Judson I'. State, Minor (Ala.) 150;
Portland Bank v. Apthorp, 12 Mass. 252;
Providence Bank v. Billings, 4 Pet. (U. S.)

514, 7 L. ed. 939.

2. (State V. Moore, 5 Ohio St. 444..

Where by a state constitution it is pro-

vided that the power to alter, revoke, or an-

nul the charter of a corporation shall be re-

served to the state in the charter of the
corporation, the legislature may authorize the

imposition of taxes for other than state pur-

poses, and this the legislature may do not-

withstanding the fact that the corporation

obtained its charter under a law providing

that " the capital stock of such banks shall

not be subject to taxation for any other than
state purposes." Iron City Bank v. Pitts-

burgh, 37 Pa. St. 340; Bank of Commerce v.

Tennessee, 163 U. S. 416, 16 S. Ct. 1113, 41

L. ed. 211. B t where a state provides by
general laws for the organization of corpora-

tions, which laws may at any time be altered,

amended, or repealed, but that no such altera-

tions or repeal shall interfere with vested

rights, a corporation organized previous to

that provision is not liable for any taxes

other than called for in its charter. State v.

Bank of Commerce, 95 Tenn. 221, 31 S. W.
993.

3. State V. Steams, 72 Minn. 200, 75 N. W.
210; State Bd. of Assessors v. Morris, etc.,

R. Co., 49 N. J. L. 193, 7 Atl. 826.
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poration by the state/ A state has the constitutional right to levy a tax of a

certain percentage on the annual net income of a corporation,^

(b^ Contractual Nature if Taxation Is at a Certain Rate or in a Pcumtiau-

Iwr Method. "Where a charter provides that taxes shall be levied against a
corporation at a certain rate, in a certain manner, or for a certain length of time,

a contract exists between the state and the corporation which cannot be impaired

by subsequent legislation.^ A contract which cannot be impaired existe also

when the charterprovides that a certain per cent of the profits shall be set off in

lieu of taxes.'' Where, however, the language of the charter is such that no con-

tract to tax at a certain rate or in a certain manner exists, the rate or manner of

taxation may be changed at the will of the legislature.^ So where taxation is to

4. Johnson V. Philadelphia, 60 Pa. St. 445,
holding that where a state grants a charter
to a railroad corporation by the terms ol
which it is exempt from all municipal con-

trol except such regulations as may be re-

quired for the paving, repairing, and grading
of streets, a city cannot levy an annua,l tax
on the company's cars for the purpose of

raising revenue.

Where a state legislature grants a charter
to a railway company in a city which con-
tains the words " that the Company shall also

pay such license for each, car run as is now
paid by other passenger railway companies
in the city," such provision does not import
a contract that the company shall never be
required to pay a license-fee greater than that
required of such company at the date when
the company was incorporated. For a license

is not a contract; it is revokable. Union
Pass. R. Co. V. Philadelphia, 101 U. S. 528,

25 L. ed. 912. See also New London v. Colby
Academy, 69 N. H. 443, 46 Atl. 743; Central

Trust Co. V. Citizens' St. R. Co., 82 Fed. 1.

5. Savannah, etc., R. Co. v. State, 55 Ga.
557; Atlantic, etc., R. Co. v. State, 55 Ga.
312.

Although a legislature authorizes a lottery

without receiving a bonus or imposing any
restrictions, it may thereafter levy a tax
upon the franchise for the privilege of vend-

ing tickets or authorize such a tax to be levied

by the city of the state wherein tickets- are

sold without impairing the obligations of a
contract. Wendover v. Lexington, 15 B. Mon.
(TLy.) 258.

6. Florida.—Atlantic, etc., R. Co. v. Allen,

15 Fla. 637.

Kentuclcy.— Com. v. Farmers' Bank, 97 Ky.
590, 17 Ky. L. Rep. 465, 31 S. W. 1013;
Franklin County Ct. v. Franklin Deposit

Bank, 87 Ky. 370, 10 Ky. L. Rep. 506, 9

S. W. 212; Louisville, etc., R. Co. v. Com.,

10 Bush (Ky.) 43.

houisicma.—New Orleans v. Southern Bank,
11 La. Arm. 41.

Maryland.— State v. Philadelphia, etc., R.
Co., 45 Md. 361, 24 Am. Rep. 511.

Mississippi.— O'Donnell v. Bailey, 24 Miss.

386.

New Jersey.— State Bd. of Assessors v.

Morris, etc., R. Co., 49 N. J. L. 193, 7 Atl.

826.

[63]

North OaroUna.— Raleigh, etc., R. Co. v.

Reid, 64 N. 0. 165; Atty.-Gen. v. Charlotte
Bank, 57 N. C. 287.

Ohio.— Sebastian v. Covington, etc.. Bridge
Co., 21 Ohio St. 451; Ross County Bank v.

Lewis, 5 Ohio St. 447.
Pennsylvania.— Iron City Bank v. Pitts-

burgh, 37 Pa. St. 340.

Tennessee^— State v. Butler, 86 Tenn. 614,
8 S. W. 586 ; Union Bank v. State, 9 Yerg.
(Tenn.) 490.

United States.— Central R., etc., Co. v.

Wright, 164 U. S. 327, 17 S. Ct. 80, 41 L. ed.

454; Farrington v. Tennessee, 95 U. S. 679,

24 L. ed. 558 ; New Jersey v. Yard, 95 U. S.

104, 24 L. ed. 352 ; Franklin Branch Bank v.

Ohio, 1 Black (U. S.) 474, 17 L. ed. 180;
Jefferson Branch. Bank v. Skelley, 1 Black
(U. S.) 436, 17 L. ed. 173 [reversing 9 Ohio
St. 606] ; Dodge v. Woolsey, 18 How. (U. S.)

331, 15 L. ed. 401 ; Gordon v. Appeal Tax Ct.,

3 How. (U. S.) 133, 11 L. ed. 529.

See 10 Cent. Dig. tit. " Constitutional
Law," § 407.

7. Ohio Piqua Branch Bank v. Knoop, 16

How. (U. S.) 369, 14 L. ed. 977. But where
a charter of a bank provided that the bank
should pay a tax at a certain rate on the

whole of its capital stock actually paid in

in lieu of other taxes, it was held that the
words, " in lieu of other taxes," will not
warrant the inference that the state agreed
not to impose any tax thereafter on this

or any other property of the bank, and that
therefore an act imposing a tax on the sur-

plus of the baulis of the state is not un-
constitutional as violating the obligation of

the contract. State v. Smyrna Bank, 2 Houst.
(Del.) 99, 73 Am. Dec. 699; Union, etc., Bank
V. Memphis, 111 Fed. 561, 49 C. C. A. 455.

8. Holly Springs Sav., etc., Co. v. Mar-
shall County, 52 Miss. 281, 24 Am. Rep. 668;
State V. Petway, 55 N. C. 396; Ohio L. Ins.,

etc., Co. V. Debolt, 16 How. (U. S.) 416, 14

L. ed. 997.

A provision in an act amending the charter

of a railroad prescribing a mode for ascer-

taining the tax due the state does not
amount to a contract that the state will not
pass any law to assess the property of the
company for taxation for state purposes in a
different manner. Bailey v. Magwire, 22
WaU. (U. S.) 215, 22 L. ed. 850.

[IX, B, 5, e, (m), (b)]
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be regulated by general laws, these laws may be changed,' and where an act
provides that all subsequent acts of incorporation shall be subject to amendment
or repeal and such act is in force at the time of the passage of another act wliicli

provides that corporations organized under this act should set off a certain per
cent of their profits to be in lieu of all taxes, this latter act is subject to amend-
ment by the legislature.^"

(o) Contractual Nature if TJiere Is Exemption From Taxation. An act of
the legislature exempting property from taxation is not a contract to exempt it

unless there be a consideration for the act." The intention to hamper or restrict

the power of a state to tax must be clearly stated, otherwise the presumption
is against it.^ Where there is a general law which states that all the cor-

porate charters shall be subject to amendment or repeal by the legislatui-e, a sub-
sequent legislature may revoke provisions in charters granted under that act ;

'*

but where a charter exempts a corporation from taxation and an act of
incorporation reserves no " right to repeal or amend," a contract exempting
from taxation exists between the state and the incorporators which the state

cannot impair by subsequent legislation," or even by constitutional amend-

A provision in the charter of a railroad

corporation that the company should pay
annually into the treasury of the state a cer-

tain tax did Dot, on acceptance by the stock-
holders, constitute a, contract between the
company and the state which precluded the
state from imposing any greater or different

tax upon the company. Minot v. Philadel-
phia, etc., R. Co., 18 Wall. (U. S.) 206, 21
L. ed. 888 [affirming 2 Abb. (U. S.) 323, 17

Fed. Cas. Ko. 9,645, 5 Am. L. Rev. 370, 3

Am. L. T. Rep. (U. S. Cts.) 193, 7 Phila.

(Pa.) 555, 27 Leg. Int. (Pa.) 396, 2 Leg.

Gaz. (Pa.) 385].

The provisions of the charter of a street-

car company that it shall pay an annual tax
upon the cost of its road, provided that no
other tax or import shall be levied or raised

from the said corporation by virtue of any
la V of ttiis state, is not an irrepealable con-

tract. Newark, etc.. Horse Car R. Co. v.

Clark, 54 N. J. L. 213, 25 Atl. 963, 53 N. J. L.

332, 21 Atl. 302.

The provisions in the charter of the Manu-
facturers' Savings Bank providing that one
per cent of the net profits of the bank shall

be paid to the state does not amount to a
contract which will preclude the state from
imposing other taxes or from delegating power
to a city to impose a license. St. Louis v.

Manufacturers' Sav. Bank, 49 Mo. 574.

Since as applied to corporations, every
grant of a franchise is a charter, the original

charter of a railroad company, which ex-

pressly reserved the power to alter, amend,
or repeal the same at pleasure must be con-

sidered as incorporated in a later act which
gave to the company the option of selecting

which of two methods of taxation it would
submit t , and hence the exercise of its option

by the company did not create an irrepeal-

able contract with the state, and it is subject

to taxation under a still later act without
its consent. Morris, etc., R. Co. v. Railroad

Taxation, 38 N. J. L. 472.

9. Ohio L. Ins., etc., Co. v. Debolt, 16 How.
(U. S.) 416, 14 L. ed. 997.
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10. Sandusky City Bank v. Wilbor, 7 Ohio
St. 481.

11. Manistee, etc., R. Co. v. Railroad Com-
missioner, 118 Mich. 349, 76 N. W. 633;
Washington University v. Rowse, 42 Mo. 308 ;

Philadelphia v. Pennsylvania Hospital, 134
Pa. St. 171, 19 Atl. 490; West Wisconsin R.
Co. V. Trempealeau County, 93 U. S. 595, 23
L. ed. 814; Tucker v. Ferguson, 22 Wall.
(U. S.) 527, 22 L. ed. 805.

Gifts made to a corporation upon the faith
of its exemption from taxation do not con-
stitute such consideration, since the donors
must be presumed to have known that the

legislature had power to repeal the exempting
act. Philadelphia v. Pennsylvania Hospital,
134 Pa. St. 171, 19 Atl. 490.

12. Wells V. Savannah, 107 Ga. 1, 32 S. E.

669; Newport v. Com., 21 Ky. L. Rep. 42, 50
S. W. 845, 51 S. W. 433, 45 L. R. A. 518;
Parker v. Quinn, 23 Utah 332, 64 Pac. 961.

The grant of a franchise in the charter of

a gas company does not imply a contract
exempting the company from taxation, and n
subsequent statute imposing a license-tax on
the privilege so granted is not invalid as im-
pairing the obligation of a contract. Mem-
phis Gas Light Co. v. Shelby County Taxing
Dist., 109 U. S. 398, 3 S. Ct. 205, 27 L. ed.

976.

13. Gulf, etc., R. Co. v. Hewes, 183 U. S.

66, 22 S. Ct. 26, 46 L. ed. 86; Covington v.

Kentucky, 173 U. S. 231, 19 S. Ct. 383, 43
L. ed. 679; Tomlinson v. Jessup, 15 Wall.
(U. S.) 454, 21 L. ed. 204; Northern Bank
V. Stone, 88 Fed. 413.

14. Arkansas.— Memphis, etc., R. Co. v.

Berry, 41 Ark. 436.

Florida.— Gonzales v. Sullivan, 16 Fla. 791.

Illinois.— Board of Directors v. People, 189

111. 439, 59 N. B. 977; People v. Soldiers'

Home, etc., 95 111. 661.

Louisiana.— New Orleans v. St. Anna's
Asylum, 31 La. Ann. 292; New Orleans v.

Southern Bank, 15 La. Ann. 89.

Maryland.— State V, Baltimore, etc., R.
Co., 48 Md. 49.
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ineiit.''^ And whtre a corporation is by its charter exempted from taxation,

the legislature has no right to grant to the city or town in which the cor-

poration is situated the power of taxing such corporation ; " but where a state

constitution gives the legislature power to alter or revoke any corporate char-

ter whenever in their opinion the privilege becomes injurious to the citizens

of the commonwealth, a grant to a corporation is only a quasi-contract in the
nature of a license and can be altered, amended, or repealed." And where a cor-

poration is exempted from taxation by an act which is afterward held to be
unconstitutional, a new act may be passed requiring corporations who have
accepted the old act to be assessed anew, credit being given for sums paid by
them and any excess to be refunded.'^ A release of a right to tax by a charter

granted since the amendment of the constitution could not bind a succeeding

.

legislature so as to prevent it from imposing a tax.*'

(iv) Enlamginq or Eestricting Compobats Powers— (a) In General.
The legislature may give additional powers to a corporation or restrict the powers
of a corporation, provided that there is no interfering with any vested rights ;

^

but if by such change any vested right is interfered with the law making the

Mississippi.— Mobile, etc., R. Co. v. Mose-
ley, 52 Miss. 127.

Montana.— Northern Pac. R. Co. v. Car-
land, 5 Mont. 146, 3 Pac. 134.

Tennessee.—Knoxville, etc., R. Co. v. Hicks,

9 Baxt. (Tenn.) 442.

Virginia.— Com. v. Ricnmond, etc., R. Co.,

81 Va. 355.

United States.— Northwestern University

V. Illinois, 99 U. S. 309, 25 L. ed. 387 ; Wash-
ington University v. Rouse, 8 Wall. (U. S.)

439, 19 L. ed. 498; Home of Friendless v.

Rouse, 8 Wall. (U. S.) 430, 19 L. ed. 495;

East Tennessee, etc., R. Co. v. Pickerd, 24
Fed. 614.

See 10 Cent. Dig. tit. " Constitutional

Law," § 408.

Doctrine applied.— A railroad charter pro-

viding that " the property of said company
and the shares therein shall be exempt from
any public charge or tax whatsoever," pre-.

vents the imposition of any tax either upon
the gross receipts or the capital stock. Worth
ii. Petersburg R. Co., 89 N. C. 301 ; Worth v.

Wilmington, etc., R. Co., 89 N. C. 291, 45

Am. Rep. 679; Raleigh, etc., R. Co. v. Reid,

13 Wall. (U. S.) 269, 20 L. ed. 570; Wilming-
ton, etc., R. Co. V. Reid, 13 Wall. (U. S.)

264, 20 L. ed. 568. Where by an act amend-
ing the charter of a railroad company its

property was exempted from taxation and by
a subsequent act of the legislature another

company was given the right and privileges

granted to the first entitled company, the leg-

islature could not repeal such second act

so as to subject the whole to taxation. Hum-
phrey V. Pegues, 16 Wall. (J. S.) 244, 21

L. ed. 326; Tennessee v. Whitworth, 22 Fed.

81. Where the charter of a railroad com-

pany exempts from taxation " roads, with all

their works, improvements and profits, and
all the machinery of transportation " the leg-

islature, in the absence of a provision au-

thorizing it to repeal or amend the charter,

cannot impose a tax on the gross receipts of

the road. State v. Baltimore, etc., R. Co., 48

Md. 49. See also Hardy v. Waltham, 7 Pick.

(Mass.) 108. A clause in the charter of a.

benevolent institution providing that its

property " shall not be subject to taxes or

assessments " followed by another clause pro-

viding that the legislature may at any time
amend or modify the charter as they think
proper, amounts to a contract that until the
legislature rescind the first clause, the society

shall be exempt from taxation. State v.

Newark, 35 N. J. L. 157, 10 Am. Rep. 223.

But where a provision was inserted in the

charter of a railroad company whereby the

property of the company and the shares
therein were exempt from any public charge
or tax whatever, it was held that a subse-

quent legislature might notwithstanding levy

an ad valorem tax upon the franchise. Wil-
mington, etc., R. Co. V. Reid, 64 N. C. 226.

See also iN^orwalk Plank Road Co. v. Husted,
3 Ohio St. 586; Milan, etc.. Plank Road Co.'

V. Husted, 3 Ohio St. 578.

The taxation of corporate stock to the
shareholders without, deducting the value of

the state and city bonds which are exempt
from taxation in the hands of corporations
is not an indirect taxation of the bonds, and
therefore is not in conflict with U. S. Const,
art. 1, § 10, which provides thac no state shall

pass any law impairing the obligation of con-

tracts. Parker v. Sun Ins. Co., 42 La. Ann.
1172, 8 So. 618.

15. Scotland County v. Missouri, etc., R.
Co., 65 Mo. 123 ; Pacific R. Co. v. Maguire, 20
Wall. (U. S.) 36, 22 L. ed. 282.

16. O'Donnell v. Bailey, 24 Miss. 386.

17. Wagner Glee Institute v. Philadelphia,

132 Pa. St. 612, 25 Wkly. Notes Cas. 437, 19

Atl. 297, 19 Am. St. Rep. 613.

18. Memphis, etc., R. Co. v. Gaines, 97

U. S. 697, 24 L. ed. 1091.

19. Jones, etc., Mfg. Co. v. Com., 69 Pa. St.

137.

20. Louisiana.— Hyde v. Planters' Bank, 8
Rob. (La.) 416, an act preventing indorse-

ment by bank of evidences of debt.

Massachusetts.— Dedham Bank v. Chieker-

ing, 4 Pick. (Mass.) 314.
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change would be void as impairing the obligation of a contract^* If the power
to alter, amend, or repeal ia reserved, snch alteration or modification cannot
change the object of the incorporation or substitute another for it;^ but the
grant of an additional franchise not affecting or impairing those before granted
does not alter or modify the charter, if it does not compel the corporation to exer-

cise such franchise ;^ and such grant can be made whether the right to alter and
modify be reserved or not ; ^ but in neither case can the corporation be compelled
to accept the grant without the consent of all the members.^

(b) Alterations in Management. If no right to alter, amend, or repeal is

reserved by the legislature, any change in the number of directors granted in the
original charter or in the method of electing the directors is void as an impair-

ment of the obligation of the original charter ;
^^ and even if there is a power to

amend reserved to the legislature that does not give the right to deprive the cor-

poration of the control of the corporate property,, nor to change the object of the

charter by giving to others the right to select officers, without the consent of the

corporation.*' If, however, the state is interested, either in whole or in part, in a
corporation, a change in the method of electing or in the number of directors

does not impair any obligation.^ j^evertheless it has been held that the state

"New Jersey.— GiflFord v. New Jersey R.,

etc., Co., 10 N. J. Eq. 171.

ISem York.— Joslyn v. Pacific Mail Steam-
siiip Co., 12 Abb. Pr. N. S. (N. Y.) 329.

Permsyl/eania.— Ritter v. Bauaman, 2
Woodw. (Pa.) 248, formatioii of a new
church.
United States.— Bank of Commerce v. Ten-

nessee, 163 U. S. 416, 16 S. Ct. 1113, 41 L. ed.

211; East Tennessee, etc., E. Co. v. Frazier,

139 U. S. 288, 11 S. Ct. 517, 35 L. ed. 196

[afftrming 88 Tenn. 138, 12 S. W. 537].

See 10 Cent. Dig. tit. " Constitutional

Law," § 394.

31. Alabama.— Jemison v. Planters', etc..

Bank, 23 Ala. 168.

Illinois.— People v. Ketehum, 72 111. 212.

North Carolina.— State Bank v. Cape Fear
Bank, 35 N. C. 75.

Pennsylvania.— Borton v. Brines-Chase Co.,

175 Pa. St. 209, 34 Atl. 597.

United States.— Pearsall v. Great North-

ern R. Co., 161 U. S. 646, 16 S. Ct. 705, 40

L. ed. 838; Planters Bank v. Sharp, 6 How.
(U. S.) 301, 12 L. ed. 447.

See 10 Cent. Dig. tit. " Constitutional

Law," § 394.

22. Zabriskie v. Haekensack, etc., R. Co.,

18 N. J. Eq. 178, 90 Am. Dec. 617. But see

Hyatt V. Esmond, 37 Barb. (N. Y.) 601,

which holds that the power of a corporation

may be substantially changed, where the right

to alter, amend, or repeal was reserved in the

original charter.

33. Zabriskie V. Haekensack, etc., R. Co.,

18 N. J. Eq. 178, 90 Am. Deo. 617.

34. Zabriskie v. Haekensack, etc., R. Co.,

18 N. J. Eq. 178, 90 Am. Dec. 617.

25. Zabriskie v. Haekensack, etc., R. Co.,

18 N. J. Eq. 178, 90 Am. Dec. 617.

36. Kentucky.— Louisville e. Louisville

University, 15 B. Mon. (Ky.) 642.

Maryland.— Sheriff v. Lowndes, 16 Md.

357 ; State University v. Williams, 9 Gill & J.

(Md.) 365, 31 Am. Dec. 72; Norris v. Abing-

don Academy, 7 Gill & J. (Md.) 7.

[IV, B. 5. e. (IV), (a)]

Missouri.— State v. Adams, 44 Mo. 570.
And see State v. Greer, 78 Mo. 188 [reversing

9 Mo. App. 219], holding that a general con-
stitutional provision for cumulative voting at

•all elections of corporation directors did not
operate upon a, corporation then existing,

whose charter was irrepealable, and provided
for one vote for every share.
New Jersey.— Loewenthal v. Rubber Re-

claiming Co., 52 N. J. Eq. 440, 28 Atl. 454;
Coe V. New Jersey Midland R. Co., 31
N. J. Eq. 105.

Pennsylvania.— Brown v. Hummel, 6 Pa.
St. 86, 47 Am. Dec. 431.

United States.—^American Printing House
for Blind v. Louisiana Bd. Trustees American
Printing House for Blind, 104 U. S. 711, 26
L. ed. 902; Dartmouth College v. Woodward,
4 Wheat. (U. S.) 518, 4 L. ed. 629 [reversing

1 N. H. Ill]; Allen v. McKean, 1 Sumn.
(U. S.) 276, 1 Fed. Cas. No. 229.

Contra, Dartmouth College v. Woodward, 1

N. H. Ill [but reversed in 4 Wheat. (U. S.)

518, 4 L. ed. 629]; State v. Southern Pac.
R. Co., 24 Tex. 80.

And compare Coe v. New Jersey Midland
R. Co., 31 N. J. Eq. 105, holding that the act

of Feb. 28, 1849, relating to corporations,

which provides that all corporations under
the laws of the state, who^e charters do not
designate their places of meeting, shall hold
their business meetings, the meetings of their

directors, etc., in the state, does not apply to

existing companies whose charters are not
subject, by their terms, to alteration, modifi-

cation, or repeal.

See 10 Cent. Dig. tit. " Constitutional

Law," § 396.

27. Orr v. Bracken County, 81 Ky. 593;
Sage V. Dillard, 15 B. Mon. (Ky.) 340;

Smith V. Atchison, etc., R. Co., 64 Fed. 272.

Contra, Close v. Glenwood Cemetery, 107 U. S.

466, 2 S. Ct. 267, 27 L. ed. 408.

28. Dart v. Houston, 22 Ga. 506; Oaasell

V. Lexington, etc., Turnpike Road Co., 10

Ky. L. Rep. 486, 9 S. W. 502, 701 ; Jackson v.
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has no right to remove the trustees of a corporation by act of legislature for

breach of duty.^

(o) Method of Acquiring Land. While some cases hold that a statute chang-
ing the method by which a corporation can acquire land is Toid as impairing the

obligation of a contract,''* by the "weight of authority, such a statute is not
void.''

(v) iMPosma Additional Bumdens or Osanoing Nature of Those
Already Assumed. The legislature does not have the power to annex new and
onerous conditions or to impose additional burdens to the original contract as

stated in the charter of a corporation 4'' but in the exercise of the pohce powers
the legislature in its discretion may change and add to these burdens. This has
been done in the case of banks ; ^ in the case of bridges ; ^ in the case of

dams and canals ; ^ in the case of electric wires in streets ; ^ in the case of gas

Walsh, 75 Md. 304, 23 Atl. 778; People «.

Bills, 46 Barb. (N. Y.) 340; Rooliester v.

Bronaon, 41 How. Pr. (N. Y.) 78.

29. Brown v. Hummel, 6 Pa. St. 86, 47
Am. Dec. 431.

30. Alabama, etc., E. Co. v. Buxkett, 46
Ala. 569; Cairo, etc., E. Co. v. Turner, 31
Ark. 494, 25 Am. Rep. 564; Lehigh VaUey
E. Co. V. McFarlan, 31 N. J. Eq. 706.

31. Kentucky.— Chattaroi E. Co. v. Kin-
ner, 81 Ky. 221.

Missouri.— St. Joseph, etc., E. Co. v. Cud-
more, 103 Mo. 634, 15 S. W. 535.

ffeio Jersey.— United E., etc., Cos. v. Wel-
don, 47 N. J. L. 59, 54 Am. Eep. 114.

Pennsylvania.— Appeal of Long, 87 Pa. St.

114; Philadelphia, etc., E. Co. v. Patent, 17
Wkly. Notes Cas. (Pa.) 198, 5 Atl. 747 [ctf-

firming 14 Wkly. Notes Cas. (Pa.) 545, 17

Phila. (Pa.) 291, il Leg. Int. (Pa.) 224,
1 Lane. L. Eev. 217] ; Duncan v. Pennsyl-
vania E. Co., 7 Wkly. Notes Cas. (Pa.) 551.
Tenmessee.— Mississippi E. Co. v. McDon-

ald, 12 Heisk. (Tenn.) 54.

Wisconsin.— Pick v. Eubicou Hydraulic
Co., 27 Wis. 433.

JJnited States.— Baltimore, etc., E. Co. v.

Nesbit, 10 How. (U. S.) 395, 13 L. ed. 469.

See 10 Cent. Dig. tit. " Constitutional
Law," § 395.

32. State v. Phalen, 3 Harr. (Del.) 441;
Com. r. New Bedford Bridge, 2 Gray (Mass.)

339; Com. v. Erie, etc., Transp. Co., 107 Pa.
St. 112.

Where a law passed previous to the forma-
tion of a corporation, or which it afterward
accepts, exacts certain duties of it, a subse-
quent statute imposing a penalty, where none
existed before, for a failure to perform such
duties, does not impair any corporate right or

otherwise violate the constitution. Mobile,
etc., E. Co. V. Steiner, 61 Ala. 5S9.

Where a telephone company has the right
to use tne streets of a city by permission of

its officers, the city cannot, after the company
has accepted the grant and established its

plant, add a new condition— that it pay for

tlie use of the streets. Sunset Telephone, etc.,

Co. V. Medford, 115 Fed. 202.

33. A statute compelling banks to receiv«

their own notes in payment of their debts is

not unconstitutional as impairing the obliga-

tion of a contract.

Arkansas.— Thurston ». Peay, 21 Ark.
85.

Louisiama.— Williams ». Planters' Bank, 12
Eob. (La.) 125.

North Carolina.— Columbia Eich. Bank v.

Tiddy, 67 N. C. 169.

Ohio.— Gallipolis Bank v. Domigan, 12
Ohio 220, 40 Am. Dec. 475.

United States.— Dundas v. Bowler, 3 Mc-
Lean (U. S.) 397, 8 Fed. Cas. No. 4,141.

See 10 Cent. Dig. tit. " Constitutional
Law," § 405; and, generally, Baitks and
Banking.

34. Washington Bridge Co. v. State, 18

Conn. 53 (holding that in the absence of the
power to alter, amend, or repeal, a statute in-

creasing the width of the draw was unconsti-

tutional) ; i^few Haven, etc., Toll-Bridge Co.
V. Bunnel, 4 Conn. 54 (holding that a statute
compelling a drawbridge to open for the pas-
sage of vessels "without charge was not uncon-
stitutional) ; Com. V. New Bedford Bridge, 2
Gray (Mass.) 339 (a statute requiring a
wider draw in a bridge, in the absence of the
reserved power to change the charter, is un-
constitutional) ; Newport, etc.. Bridge Co. v.

U. S., 105 U. S. 470, 26 L. ed. 1143.

35. Platte, etc.. Canal, etc., Co. v. Dowell,
17 Colo. 376, 30 Pac. 68 (compelling the cov-
ering of canals and ditches is not unconstitu-
tional) ; Com. V. Essex County, 13 Gray
(Mass.) 239; Erie v. Erie Canal Co., 59 Pa.
St. 174; Holyoke Water-Power Co. v. Ly-
man, 15 Wall. (U. S.) 500, 21 L. ed. 133
[affirming 104 Mass. 446, b Am. Eep. 247].

36. A statute requiring electric wires to be
laid underground is a legitimate exercise of
the police power of the state and does not im-
pair the obligation of contracts created by
the acceptance by a corporation of a grant
permitting it to run wires in and through
the streets. American Eapid Tel. Co. v. Hess,
125 N. Y. 641, 26 N. E. 919, 36 N. Y. St. 252,
21 Am. St. Eep. 764, 13 L. E. A 454 [affirm-

ing 58 Hun (N. Y.) 610, 12 N. Y. Suppl. 536,
.35 N. Y. St. 606] ; People v. Squire, 107 N. Y.
593, 14 N. E. 820, 1 Am. St. Eep. 893 [af-
firming 14 Daly 154, 1 N. Y. St. 633]. So
providing for a board of commissioners of

[IX, B, 5, e, (v)]
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companies ;

^ and in the case of railroads,^ especially with regard to the erec-

electric subways, whose approval is necessary
before any conduits can be constructed, ia a
police regulation. People v. Squire, 145 U. S.

175, 12 S. Ct. 880, 36 L. ed. 666 [affirmmg
107 N. Y. 593, 14 N. E. 820, 1 Am. St. Eep.
893].

Where a city granted to an electric light
company the privilege of erecting and main-
taining poles along its streets for a certain
period of years, and the company, pursuant
thereto, occupied the streets, expended large
sums of money in making improvements, and
later contracted with the council to light the
streets themselves, the city could not after-

ward require the company to pay compensa-
tion for the use of the ground occupied by the
poles; the grant having become in effect a
contract which could not be changed or abro-
gated without the company's consent. Hot
Springs Electric Light Co. v. Hot Springs, 70
Ark. 300, 67 S. W. 761.

37. Hamilton Gaslight, etc., Co. v. Hamil-
ton, 146 U. S. 258, 13 S. Ct. 90, 36 L. ed.

963 [affirming 37 Fed. 832], holding that a
statute requiring a gas company to perform
certain duties, when required to by the mu-
nicipal authorities, or forfeit the charter is

not unconstitutional.
38. Colorado.— Union Pac. R. Co. v. De

Busk, 12 Colo. 294, 20 Pac. 752, 13 Am. St.

Rep. 221, 3 L. R. A. 350, making railroads

liable for fires set by the locomotives.

Connecticut.— English v. New Haven, etc.,

Co., 32 Conn. 240.

Illinois.— Galena, etc., R. Co. v. Appleby,
28 111. 283, an act making a company liable

for failure to ring a bell.

Indiana.—Pittsburgh, etc., R. Co. v. Brown,
67 Ind. 45, 33 Am. Rep. 71 (an act requiring

railroads to sound whistles within a certain

distance from crossings) ; Indianapolis, etc.,

R. Co. V. Kercheval, 16 Ind. 84 (making
railroads liable for animals killed by locomo-
tives )

.

Iowa.— Rodemacher v. Milwaukee, etc., E.
Co., 41 Iowa 297, 20 Am. Rep. 592, making
a railroad liable for damages by Are.

Maine.— Leavitt v. Canadian Pac. R. Co.,

90 Me. 153, 37 Atl. 886, 38 L. R. A. 152,

limiting the liability of railroads for fires

to the excess of the injury over the insur-

ance; and if insurance not first recovered,

providing the policy shall be assigned to the

railroad.

Missouri.— Campbell v. Missouri Pac. E.

Co., 121 Mo. 340, 25 S. W. 936, 42 Am. St.

Eep. 530, 25 L. R. A. 175; Mathews v. St.

Louis, etc., E. Co., 121 Mo. 298, 24 S. W.
591, 25 L. R. A. 161, holding a railroad re-

sponsible for fires set by its locomotives.

New Jersey.— Delaware, etc., E. Co. v.

East Orange Tp., 41 N. J. L. 127 (compelling

railroads to keep flagmen at crossings) ;

Palmyra Tp. v. Pennsylvania R. Co., 62 N. J.

Eq. 601, 50 Atl. 369 (compelling railroads to

erect gates at crossings).

[IX, B. 5, e. (V)]

Ohio.— Cincinnati, etc., R. Co. v. Sullivan,

32 Ohio St. 152, compelling railroad to light

that portion of it within the city limits.

South Carolina.— Mobile Ins. Co. v. Co-

lumbia, etc., E. Co., 41 S. C. 408, 19 S. E.

858, 44 Am. St. Eep. 725; Lipfield v. Char-
lotte, etc., R. Co., 41 S. C. 285, 19 S. E. 497

;

McCandless v. Richmond, etc., R. Co., 38 S. C.

103, 16 S. E. 429, 18 L. R. A. 440, making
roads liable for damage done by fires set by
locomotives.

See 10 Cent. Dig. tit. " Constitutional
Law," § 401.

If there is a general power reserved to
alter, amend, or repeal, a railroad can be
compelled to build a station at a new point
on the road. Com. v. Eastern R. Co., 103
Mass. 254, 4 Am. Rep. 555. But such re-

served power does not permit the state to

require a chartered railway company to con-

struct lines between points other than those
contemplated by the charter. Zabriskie v.

Hackensack, etc., R. Co., 18 N. J. Eq. 178,

90 Am. Dec. 617. In English v. New Haven,
etc., Co., 32 Conn. 240, the defendants were
an -incorporated company, with a charter open
to amendment or repeal, which empowered
them to construct and use a railroad termi-
nating in the city of New Haven, and pro-

vided that the construction and use of that
part of the road within the limits of the
city should be subject to such regulations as
the common council of the city should pre-

scribe. After the defendants had constructed
their road and built bridges over the same
within the city to the acceptance of the city,

an act was passed empowering the common
council to order them widened in such a man-
ner as public convenience might require and
to enforce the order. It was held that the
act was not unconstitutional as impairing
the obligation of contracts.

A law giving the representative of one
killed in a railroad accident an action against
the railroad in all cases where he would
have had an action had he survived is not
void as impairing the obligation of the con-

tracts entered into between the state and the

roads previously chartered. Southwestern R.
Co. V. Paulk, 24 Ga. 356.

An act giving a right of action for obstruc-
tions in a navigable river entirely within the
borders of a state, authorized by an act of

the legislature of such state, giving a rail-

road company a charter to build a bridge

across such river, such act giving such right

of action being passed after such obstructions

were made, and not accepted by the railroad

company, is a violation of their charter and
of the obligations of the contract with them,
and is therefore unconstitutional ; but an act

giving a remedy by summary action for vm-

authorized obstructions is constitutional, al-

though passed after the injury was sustained.

Bailey v. Philadelphia, etc., R. Co., 4 Harr.
(Del.) 389, 44 Am. Dec. 593.
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tion and maintenance of fences and crossings.'' Under this rule additional bur-

An act limiting the amount of recovery
against common carriers for negligence to
ttiree thousand dollars in cases of personal
injuries and five thousand dollars in cases
of death, and providing that, " upon the ac-

ceptance of tiie provisions hereof, by any
carrier or corporation, the same shall become
a part of its act of incorporation," does not
constitute a contract between the state and
an accepting railroad company having a pre-
viously granted charter and whose road was
not constructed or money expended on the
faith of it. It is simply the grant of a new
franchise, which may be taken away by re-

peal, as is done by the new constitution.
Pennsylvania R. Co. v. Bowers, 124 Pa. St.

183, 23 Wkly. Notes Cas. (Pa.) 257, 16 Atl.
836, 2 L. R. A. 621.

An act which provides for the appointment
of commissioners to fix the compensation
which shall be paid by one railroad corpora-
tion for the drawing of its passengers, mer-
chandise, and cars over the railroad of an-
other company does not infringe upon any
rights which the latter company may have
under its charter to regulate tolls on its own
road. Vermont, etc., R. Co. v. Fitchburg R.
Co., 9 Cush. (Mass.) 369.

The right of one railroad corporation to
cross another's tracks in constructing and
operating its road is derived by grant of the
franchise so to do from the state, the iirst

road having no vested exclusive right to such
a crossing as against the right of the public;

for it is contrary to public policy to grant
exclusive public franchises. Lake Shore, etc.,

R. Co. V. Cincinnati, etc., R. Co., 30 Ohio St.

604.

Where a grant by a municipality to a rail-

road company to construct its road over a
street is accepted, it constitutes a contract,

which the municipality cannot arbitrarily

impair or revoke; but the grant is always
subject to conditions imposed by statute or

by its terms, and to the proper exercise of

police power by the municipality. Mason v.

Ohio River R. Co., 51 W. Va. 183, 41 S. E.

418.

39. Connecticut.—^Westbrook v. New York,

etc., R. Co., (Conn. 1889) 16 Atl. 724.

Illinois.— Toledo, etc., R. Co. v. Jackson-

ville, 67 111. 37, 16 Am. Rep. 611; Galena,

etc., R. Co. V. Crawford, 25 111. 529; Ohio,

etc., R. Co. V. McClelland, 25 111. 140.

Indiana.— New Albany, etc., R. Co. v. Til-

ton, 12 Ind. 3, 74 Am. Dec. 195.

Minnesota.— Emmons v. Minneapolis, etc.,

R. Co., 35 Minn. 503, 29 N. W. 202; Winona,
etc., R. Co. V. Waldron, 11 Minn. 515, 88

Am. Dec. 100.

Missouri.— Gorman v. Pacific R. Co., 26

Mo. 441, 72 Am. Dec. 220.

Ohio.— Cincinnati St. R. Co. v. Cincinnati,

etc., R. Co., 32 Cine. L. Bui. 4.

Pennsylvania.—Pennsylvania R. Co. v. Rib-

let, 66 Pa. St. 164, 5 Am. Rep. 360.

Vermont.— Thorpe v. Rutland, etc., R. Co.,

27 Vt. 140, 62 Am. Dee. 625; Nelson v. Ver-
mont, etc., R. Co., 26 Vt. 717, 62 Am. Dec.
614.

United States.— New York, etc., R. Co. v.

Bristol, 151 U. S. 556, 14 S. Ct. 437, 38 L. ed.

269 [affirming 62 Conn. 527, 26 Atl. 122].

See 10 Cent. Dig. tit. " Constitutional
Law," § 402.

If there is a clause providing for altera-
tion, amendment, or repeal, subsequent legis-

lation compelling fencing or grade crossings

or cattle-guards is valid. Portland, etc., R.
Co. V. Deering, 78 Me. 61, 2 Atl. 670, 57 Am.
Rep. 784; Boston, etc., R. Co. v. Greenbush,
5 Lans. (N. Y.) 461; Suydam v. Moore, 8

Barb. (N. Y.) 358.

Railroads may be compelled to build and
maintain crossings and to fence their tracks
even though there is no reserved power to

alter, amend, or repeal. New Albany, etc.,

R. Co. V. Tilton, 12 Ind 3, 74 Am. Dec. 195

;

Boston, etc., R. Co. v. York County, 79 Me.
386, 10 Atl. 113. But see Milliman v. Os-

wego, etc., R. Co., 10 Barb. (N. Y.) 87 (hold-

ing that a statute requiring railroads to erect

farm crossings for the benefit of adjoining
owners is not applicable to corporations ex-

isting before the act, and which had pre-

viously obtained the right of way for their

road and paid the landowners damage) ;

Gulf, etc., R. Co. V. Ellis, 70 Tex. 307, 7

S. W. 722 (to the same effect) ; Gulf, etc.,

R. Co. V. Rowland, 70 Tex. 298, 7 S. W. 718;
San Antonio, etc., R. Co. v. Bell, (Tex. Civ.

App. 1895) 32 S. W. 374. In New York,
etc., E. Co. V. Board of Railroad Com'rs, 162
Mass. 81, 38 N. E. 27, it was held that N. Y.
Laws (1892), c. 171, p. 1, providing that
where one is cut off from access to his land
by construction of a railroad, commissioners
may order the railroad to maintain crossings,

is constitutional, it being merely a regulation
of the right to a way of necessity previously
existing in such case, and no new burden
being thereby placed upon a railroad com-
pany. And in Norwood v. New York, etc.,

R. Co., 161 Mass. 259, 37 N. E. 199, it was
held that Mass. Laws (1890), c. 428, pro-

viding for the abolition of grade crossings,

and requiring the cost of changes made to

be paid by the town, the railroad company,
and the state, in proportions fixed, without
reference to the value of the property owned
by them or the benefits which they severally

receive is valid, as being an exercise of legis-

lative power to enact laws to prevent acci-

dents. In Minneapolis, etc., R. Co. v. Nelson,

149 U. S. 368, 13 S. Ct. 871, 37 L. ed. 772;
Minneapolis, etc., R. Co. v. Emmons, 149

U. S. 364, 13 S. Ct. 870, 37 L. ed. 769, it

was held that a. state statute requiring rail-

road companies to fence their right of way
through the lands of private persons is not
in violation of the company's chartered right

to buy and hold lands for specified purposes.

fix. B. 5. e. (v)]
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dens Jiave also ibeen imposed in the case of street railroads ;
*" and in i;he case of

corporations organized to operate turnpikes and toll-roads.*'

(•vi) 'Oemation^nb Change ofBemedt to Enfomcs Costosate Liability.
A legislaitiiTe may provide remedies more eflfectuallj to compel a corporation
which it has chartered to perform its duties and liabilities, and may prescribe the
mode, time when, and court where such remedy shall be enforced.^ The mode
of serving process on a corporation may be changed.*^ Railroads and other cor-

porations may be made liable to employees or their contractors for wages,** even
though the contracts were made previous to the passage of the law ; ^ and liens

for labor may be given to them.*^ So too the jurisdiction in which a suit against
the 'corporation may be brought amay be changed.*'

40. Mechanicville v. Stillwater^ etc., E.
Co., 35 Misc. (JSr. Y.) 513, 71 N. Y. Suppl.
1102 [affirmed in 67 N. Y. App. Div. 628,

74 N. Y. Suppl. 1149].
41. Chandler v. Montgomery County, 31

Ark. 25 ; Carver v. Detroit, etc.. Plank Road
Co., 69 Mich. 616, 25 N. W. 183. And see

Board of Internal Improvement v. Scearce,

2 Duv. (Ky.) 576, which holds that the char-
ter of a turnpike company is not impaired in

its legal obligation by the a£t df March 10,

1854, providing for the jedress of injuries

occasioned by the negligence or misconduct
of railroads or other companies. But see

White's Creek Turnpike Co. v. Davidson
County, 3 Tenn. Ch. 396, which holds an at-

tempted exercise of the police power to be
imconstitutional.

That the changes made in the original act
of incorporation were void see the following
cases

:

Alabama.— Powell v. Sammons, 31 Ala.
552.

Georgia.— Habersham, etc.. Turnpike Co.
V. Taylor, 73 Ga. 552.

Kentucky.— Foster v. Frankfort, etc., Eoad
Co., 23 Ky. L. Pep. 1690, 65 S. W. 840.

Massachusetts.— Nichols v. Bertram, 3
Pick. (Mass.) 342.

Michigan.— Highland Park v. Detroit, etc..

Plank Eoad Co., 95 Mich. 489, 55 N. W. 382

;

Detroit v. Detroit, etc.. Plank Eoad Co., 43
Mich. 140, 5 N. W. 275.

Pennsylvania.—-Atty.-Gen. v. Germantown,
etc., Turnpike Eoad, 55 Pa. St. 466.

Tennessee.— State v. Lebanon, etc., Turn-
pike Co., (Tenn. Ch. 1900) 61 S. W. 1096.

42. Gowen f. Penobscot E. Co., 44 Me.
140 ; Swan v. Mutual Eeserve Fund ,L. Assur.
Co., 155 N. Y. 9, 49 N. E. 258 [affirming 20
N". Y. App. Div. .255, 46 N. Y. Suppl. 841,

holding that a statute preventing an order
restraining or interfering with the business

of an insurance company except on the appli-

cation of the attorney-general was not void]

;

Island Sav. Bank v. Galvin, 20 E. I. 347, 39
Atl. 196. But see Second Ward Sav. Bank
V. Schranch, 97 Wis. 250, 73 N. W. 31, 39

L. E. A. 569; Heath, etc., Mfg. Co. v. Union
Oil, etc., Co., 83 Fed. 776.

A statute providing that suicide shall not

be a defense to life-insurance policy unless

contemplated at the time of his application

does not relate to the remedy, hut enters into

the consideration and becomes a constituent

part of every policy of insurance to which it

applies; and therefore such policies are not
affected by a later repeal of the statute.

Jarman i;. Knights Templars', etc.. Life In-

demnity Co., 95 Fed. 70.

If there is power to alter, amend, or repeal,

a, statute giving a remedy against the corpo-

ration for injuries already done is constitu-

tional. Monongahela Nav. Co. v. Coon, 6

Pa. St. 379, 47 Am. Dec. 474.

Specific enforcement of the obligation to
maintain a ferry by a suit in court may be
provided for by the legislature. Brownell
V. Old Colony E. Co., 164 Mass. 29, 41 N. E.
107, 49 Am. St. Eep. 442, 29 L. E. A. 169.

Statutes making enforceable contracts of

any foreign corporation made before it has
filed a statement and certificate, if later it

made such filing, merely confer a remedy
and impair no obligation. Mutual Ben. L.

Ins. Co. V. Winne, 20 Mont. 20, 49 Pac.

446.

43. New Albany, etc., E. Co. v. McNa-
mara, 11 Ind. 543; Columbia Bank v. Okely,

14 Wheat. (U. S.) 235, 4 L. ed. 559. And
see Cairo, etc., E. Co. v. Hecht, 29 Ark. 661

[affirmed in 95 U. S. 168, 24 L. ed. 423],

holding that the words process " shall be
served," mean " may be served."

44. Leep v. St. Louis, etc., E. Co., 58 Ark.
407, 25 S. W. 75, 41 Am. St. Eep. 109, 23

L. 11. A. 264; Grannahan v. Hannibal, etc.,

E. Co., 30 Mo. 546; Branin n. Connecticut,

etc., E. Co., 31 Vt. 214.

45. Grannahan v. Hannibal, etc., E. Co.,

30 Mo. 546. Contra, Andrews, etc., Co. v.

Atwood, 167 111. 249, 47 N. E. 387, holding
that the change was of substantial rights and
not merely of remedy.

46. Peters v. St. Louis, etc., E. Co., 23

Mo. 107 ; Virginia Development Co. v. Crozer

Iron Co., 90 Va. 126, 17 S. E. 806, 44 Am.
St. Eep. 893. See, however, Andrews, etc.,

Co. V. Atwood, 167 111. 249, 47 N. E. 387
(holding that a lien to a second subcon-

tractor was void) ; Crowther v. Fidelity Ins.,

etc., Co., 85 Fed. 41, 29 C. C. A. 1 (holding

that a statute making a mechanic's lieu prior

to an existing mortgage is void as to mort-
gages which were then a prior lien )

.

47. Lyon v. State Bank, 1 Stew. (Ala.)-

442; Davis v. Central K., etc., Co., 17 Ga.
323.

[IX. B, 5, -e. (v)]



CONSTITUTIONAL LA W i& Cyc] 985

(vii) Mepbal OS FowPMiTua-E OF Graeteb— (a) In Qene/ral. Where an
BctiBeorpoaating a eorporation, lor a general law or state constitution under which
it is incorporated, expi-fissly reserves the right to repeal or amend the charter

at wilil, this becorates ipart of the contract, and a subsequent act revoking the char-

ter or declaring a forfeiture is not an impaiirment of the origiual contract ; ^ and
so too if the corporation later accepts the provisions of such an act;*' but for

such repeal the legislature must make suitable compensation.^ If on the other
hand there is no reservation of the power to alter, amend, or repeal the charter, a
statute attempting to repeal such a charter without the consent of the corporation

is void -f^ although on account of non-user, or by the right oi eminent domain,
'the government may take possession of a frandhise on the payment of compensa-

48. Delawwre.— Delaware R. Co. c. Tharp,
5Harr. (Del.) 454.

Iowa.— Miners' Bank v. XT. S., Morr.
(Iowa) 482, 43 Am. Dec. 11.5.

Kentucky.— Simpson County Ct. v. Arndld,
7 Bush (Ky.) 353.

Massachusetts.— Thornton v. Marginal
Freight R. Co., 123 Mass. 32.

Michigan^— Tripp v. Pontiac, etc., Plank-
Road Co., 06 Mich. 1, 32 N. W. 907.

Minnesota.— Myrick v. Brawley, ;33 Minn.
377, 23 N. W. 549.

TUete York.— People v. O'Brien, 45 Hun
(N. Y.) 519.

United States.— Greenwood v. Union
Freight R. Co.; 105 U. S. 13, 26 L. ed. 961

;

Kentucky v. Louisville Bridge Co., 42 Fed.
241.

See 10 Cent. Dig. tit. " Constitutional
Law," § 411.

A transfer of the franchises and tracks of
a street railway is constitutional under such
a power. Greenwood v. Union Freight R.
Co., 105 U. S. 13, 26 L. ed. 961.

If the right to repeal is made dependent
upon the iailure to fulfil any condition of
the original act, " conviction of misuse or
abuse of privileges " is suificient. Delaware
R. Co. V. Tharp, 5 Harr. (Del.) 454. So
with a failure to comply with the condition

(Columbia Bank v. Atty.-Gen., 3 Wend.
(N. Y. ) 588), or representation that a ferry

was not maintained as required (Myrick v.

Brawley, 33 Minn. 377, 23 N. W. 549).

In franchises of a private nature, like fer-

ries, the state cannot take away the ferry

itself or depri\'p the grantee of his legitimate

rents and profits. Benson v. New York, 10

Barb. (N. Y.) 223.

49. Mobile, etc., R. Co. v. State, 29 Ala.
573.

50. Thornton v. Marginal Freight R. Co.,

123 Mass. 32.

51. Arkansas.— Little Rock, etc., R. Co. V.

Little Rook, etc., R. Co., 36 Ark. 663.

Connecticut.—^Derby Turnpike Co. v. Parks,
10 Conn. 522, 27 Am. Dec. 100.

Illinois.— People v. Marshall, 6 III. 672.

Louisiana.— Carondelet Canal, etc., Co. v.

Chevere Tedesco, 37 La. Ann. 100.

Michigan.— Michigan State Bank v. Hast-
ings, 1 Dougl. (Mich.) 224, 41 Am. Dec. 549.

Pennsylvania.— Com. v. U. S. Bank, 2

Ashm. (Pa.) 349.

United -States.— Loring v. Marsh, 2 Clifif.

(U. S.) 311, 15 Fed. Cas. No. 8,514.

See 10 Cent. Dig. tit. " Constitutional

Law," § 411.

A supplement to a charter conferring a
new right or enlarging without imposing an
additional burden is a mere license and may
be revoked at pleasure. Philadelphia, etc.,

Ferry Pass. R. Co.'s Appeal, 102 Pa. St. 123.

Merely diminishing emoluments by an im-
jprovement which does not destroy or im-
pair the power of exercising the franchise is

not an impairment of the original contract.

In re Hamilton Ave., 14 Barb. (N. Y.) 405.

An act declared that in the event of in-

solvency of banking associations the directors

thereof shall be liable in their individual ca-

pacity, in the first instance, to the full

amount of such insolvent association's in-

debtedness. Under the former law the di-

rectors were made personally responsible for

the debts of the institution after exhausting
its eflfects. It was held in an action against
directors on a bill of exchange bearing date
after said act went into effect that the act

was not subject to the objection that it im-
pairs the obligation of contracts. Falconer
V. Campbell, .2 McLean (U. S.) 195, 8 Fed.
Cas. No. 4,620.

An act -vhich authorizes the auditor of
state to wind up and dissolve insurance com-
panies by suit in equity whenever he is of
the opinion, upon examination of the affairs

of a, company, that its condition is such as

to render its further continuance in business
hazardous to the insured is not unconstitu-
tional, as impairing the obligation of a con-

tract. Republic L. Ins. Co. v. Swigert, 135
111. 150, 25 N. E. 680, 12 L. R. A. 328; Ward
V. Parwell, 97 111. 593.

An act which imposes on insurance com-
panies the necessity of suspending business
at any time when their assets are less than
the amount of their outstanding policies, and
four per cent thereof, does not bear toward
companies chartered by the state the charac-

ter of an act impairing the obligation of

contracts between -either the state and the
company or the policy-holder and the com-
pany, which had to suspend under the legis-

lative condition. Chicago L. Ins. Co. v.

Needles, 113 U. S. 574, 5 S. Ct. 681, 28
L. ed. 1084.

Statutes declaring a liability of directors

[IX. B, 5, e, (VII), (a)]
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tion.^ The remedy for enforcing a forfeiture may be changed by the legislature

after the granting of a charter, but new causes for forfeiture cannot be created ;^
and a subsequent act declaring a total forfeiture for that which under the original

act was only a partial forfeiture is void.^ The legislature may remit forfeiture of
the charter of a corporation either in whole or in part;^ but if forfeiture pro-
ceedings are commenced and later discontinued on condition that the corporation
do certain things, the proceedings can be resumed only on breach of the condition.^

(b) Charter to Operate Lottery. The legislature has power to repeal the
grant of a lottery franchise, even tliough i-ights have been acquired and liabilities

incurred upon the faith of the grant, such grant being within the governmental
and not the contractual powers of the state.^^

(viii) PsoTiDiNO For Settlement of Affairs of Insolvent Corpora-
tion.' The legislature "can at all times make provision for the settlement of the

affairs of an insolvent corporation, in order to distribute its assets among its

creditors, and without impairing the obligation of any contract,^^ even if there

was no such provision in tlie original charter.''

C. Contracts of Private Corporations— l. In General. Questions con-

cerning impairment of the obligation of contracts of private corporations are of

two classes : (1) Those which arise in cormection with the peculiar attributes and
incidents of corporate existence ; and (2) those which are also raised in a con-

sideration of the impairment of contracts of individuals.^ Contracts are made
by private corporations with the state, by means of charters and franchises.*'

of banking corpoiations for the payment of

circulating notes issued in excess of the stat-

utory limit, and authorizing the receiver of

a bank in liquidation to maintain action af-

ter the forfeiture of the charter, were held

not to impair tne obligation of the contract

entered into by the incorporators under the

charter. Robinson v. Lane, 19 Ga. 337.

53. Benson v. New York, 10 Barb. (N. Y.)

223; Chincleclamouche Lumber, etc., Co. v.

Com., 100 Pa. St. 438, a corporation not hav-

ing organized or begun work.
53. State v. Tombeckbee Bank, 2 Stew.

(Ala.) 30; Aurora, etc., Turnpike Co. v.

Holthouse, 7 Ind. 59.

54. People v. Jackson, etc., Plank-Road
Co., 9 Mich. 285.

55. Nevitt v. Port Gibson Bank, 6 Sm.
& M. (Miss.) 513.

56. Long V. Farmers' Bank, 1 Pa. L. J.

Rep. 284, 2 Pa. L. J. 230.

57. Com. V. Douglass, 100 Ky. 116, 15 Ky.
L. Rep. 581, 24 S. W. 233, 66 Am. St. Rep.
328; Gregory v. Shelby College, 2 Mete. (Ky.)

589; Moore v. State, 48 Miss. 147, 12 Am.
Rep. 367; Mississippi Art, etc., Soc. v. Mus-
grove, 44 Miss. 820, 7 Am. Rep. 723; Stone v.

Mississippi, 101 U. S. 814, 25 L. ed. 1079 laf-

firming 1 Ky. L. Rep. 146] ; Phalen v. Vir-

ginia, 8 How. (U. S.) 163, 12 L. ed. 1030.

Contra, Boyd v. State, 46 Ala. 329; Kellum v.

Stale. 60 Ind. 588; Loring v. Marsh, 2 Cliff.

(U. S.) 311, 15 Fed. Cas. No. 8,514; Louisi-

ana State Lottery Co. v. Fitzpatrick, 3 Woods
(U. S.) 222, 15 Fed. Cas. No. 8,541. See

supra, IX, B, 5, a, (I), (b).

58. Illinois.— Ward v. Farwell, 97 111. 593.

Kentucky.— Louisville, etc., Turnpike Road
Co. V. Ballard, 2 Mete. (Ky.) 165.

[IX, B, 5, e, (vn). (a)]

Louisiana.— Haynes v. Carter, 9 La. Ann.
265.

Maine.— Savings Inst. v. Makin, 23 Me.
360.

Mississippi.— Commercial Bank v. State, 4
Sm. & M. (Miss.) 439. In Nevitt v. Port
Gibson Bank, 6 Sm. & M. (Miss.) 513, it

was held that although an act prescribing
the mode of proceeding against incorporated
banks for a violation of their franchise, and
authorizing an injunction against the bank
to restrain it from collecting its debts, if

considered alone, would be unconstitutional,

because retroactive, it was valid when taken
in connection with other parts of the act

which provide for the collection and preserva-

tion of the debts for the benefit of creditors.

New York.— Columbia Bank v. Atty.-Gen.,

3 Wend. (N. Y.) 588; People v. Tibbets, 4
Cow. (N. Y.) 384.

Virginia.— Robinson v. Gardiner, 18 Graft.

(Va.) 509.

United States.— Chicago L. Ins. Co. v.

Needles, 113 U. S. 574, 5 S. Ct. 681, 28 L. ed.

1084; Lothrop v. Stedman, 13 Blatchf.

(U. S.) 134, 15 Fed. Cas. No. 8,519, 12 Alb.

L. J. 354, 15 Am. L. Reg. N. S. 346, 4 Ins.

L. J. 829, 22 Int. Rev. Rec. 33, 42 Conn. 583.

See 10 Cent. Dig. tit. " Constitutional

Law," § 413.

59. Haynes v. Carter, 9 La. Ann. 265.

60. The principles which relate to the im-

pairment of contracts of individuals apply in

general to contracts of private corporations.

See infra, IX, E.

61. As to charters and franchises of pri-

vate corporations as contracts and laws im-
pairing the obligation thereof see supra, IX,
C, 3.
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Contracts are also made by such corporations with their shareholders or stock-

holders,"' and with third persons."*

2. Stock-Holders' Contracts— a. Effect on Minopity Stock-Holder of Change
in Corporate Powers or Purposes. The state cannot bind a non-assenting

minority stock-holder by any alteration of the charter which materially or essen-

tially changes the powers, organization, or purposes of the corporation,"* unless it

has reserved the power to alter or amend the charter."^ If the alteration works no
such fundamental change, but takes the form of a grant of additional powers
and privileges or a more adequate means of effectuating the corporate objects

it is constitutional.^'

b. Stock-Holders* Liability For Debts of Corporation. The state may impose
upon stock-holders of an existing corporation a personal liability for the debts of

63. A contractual relation exists between
the corporation and the stock-holders.

Connecticut.— New Haven, etc., E. Co. v.

Chapman, 38 Conn. 56.

Indiana.— Marks v. Junction R. Co., 13
Ind. 3b; i McCray v. Junction E. Co., 9 Ind.

359.

Kentucky.— Covington v. Covington, etc.,

Bridge Co., 10 Bush (Ky.) 69.

Mississippi.— New Orleans, etc., E. Co. v.

Harris, 27 Miss. 517.

Missouri.— Fisher v. Patton, 134 Mo. 32,

33 S. W. 451, 34 S. W. 1096.

New Jersey.—Black v. Delaware, etc., Canal
Co., 24 N. J. Eq. 455 Ireversing 22 N. J. Eq.
130].

Ohio.— Ireland v. Palestine, etc.. Turnpike
Co., 19 Ohio St. 369.

See 10 Cent. Dig. tit. "Constitutional
Law," § 461.

63. As to contracts with third persons see

supra, IX, C, 3.

64. Indiana.— Marks v. Junction R. Co.,

13 Ind. 387; McCray v. Junction E. Co., 9

Ind. 359.

Louisiana.— State v. Accommodation Bank,
26 La. Ann. 288.

Mississippi.— New Orleans, etc., E. Co. v.

Harris, 27 Miss. 517.

Missouri.— Fisher v. Patton, 134 Mo. 32,

33 S. W. 451, 34 S. W. 1096.

New Jersey.— Schwarzwaelder v. German
Mut. F. Ins. Co., 59 N. J. Eq. 589, 44 Atl.

769 [.affirming 58 N. J. Eq. 319, 43 Atl. 587];

Black V. Delaware, etc.. Canal Co., 24 N. J.

Eq. 455 [reversing 22 N. J. Eq. 130]; Clif-

ford V. New Jersey E., etc., Co., 10 N. J. Eq.

171 ; Kean v. Johnson, 9 N. J. Eq. 401.

Pennsylvania.— Indiana, etc.. Turnpike

Eoad Co. V. Phillips, 2 Penr. & W. (Pa.) 184.

United States.— Tucker v. Eussell, 82 Fed.

263; Knoxville v. Knoxville, etc., E. Co., 22

Fed. 758; Mowrey v. Indianapolis, etc., E. Co.,

4 Biss. (U. S.) 78, 17 Fed. Cas. No. 9,891.

But the stock-holder may be barred by laches.

McCray v. Junction E. Co., 9 Ind. 359;

Bryan v. Board of Education, 90 Ky. 322, 12

Ky. L. Rep. 12, 13 S, W. 276; Giflford v. New
Jersev E., etc., Co., 10 N. J. Eq. 171; Knox-
ville 'v. Knoxville, etc., E. Co., 22 Fed. 758.

Where a material change has resulted a dis-

senting stock-holder is released from his stock

subscription. Marks v. Junction E. Co., 13

Ind. 387; McCray v. Junction E. Co., 9 Ind.

359; New Orleans, etc., E. Co. v. Harris, 27

Miss. 517; Indiana, etc.. Turnpike Eoad Co.

V. Phillips, 2 Penr. & W. (Pa.) 184.

65. Market St. R. Co. v. Hellman, 109 Cal.

571, 42 Pac. 225; Agricultural Branch R. Co.

v. Winchester, 13 Allen (Mass.) 29; Grobe v.

Erie County Mut. Ins. Co., 169 N. Y. 613, 62
N. E. 1096 [affirming 39 N. Y. App. Div. 183,

57 N. Y. Suppl. 290 {affirming 24 Misc.

(N. Y.) 462, 53 N. Y. Suppl. 628)]; White
V. Syracuse, etc., R. Co., 14 Barb. (N. Y.)

559; Houston v. Jefferson College, 63 Pa. St.

428. But see Zabriskie v. Hackensack, etc., R.
Co., 18 N. J. Eq. 178, 90 Am. Dee. 617, to the

effect that the right to make changes is not
unlimited.

66. Connecticut.— New Haven, etc., R. Co.

V. Chapman, 38 Conn. 56.

Kentucky.— Bryan v. Board of Education,
90 Ky. 322, 12 Ky. L. Rep. 12, 13 S. W. 276;
Covington v. Covington, etc.. Bridge, 10
Bush (Ky.) 69; Shelby County Judge v.

Shelby E. Co., 5 Bush (Ky.) 225.

Mississippi.— New Orleans, etc., E. Co. v.

Harris, 27 Miss. 517.

New Jersey.— Gifford v. New Jersey E.,

etc., Co., 10 N. J. Eq. 171.

Pennsylvania.— Houston r. Jefferson Col-

lege, 63 Pa. St. 428 1 Burton's Appeal, 57 Pa.

St. 213; Gray v. Monongahela Nav. Co., 2

Watts & S. (Pa.) 156, 37 Am. Dec. 500.

United States.— Bryan v. Board of Educa-
tion, 151 U. S. 639, 14 S. Ct. 465, 38 L. ed.

297 ; Tucker v. Eussell, 82 Fed. 263.

See 10 Cent. Dig. tit. " Constitutional

Law," § 461 et seq.

Taxation of stock.— A charter provision
that the corporation shall pay a tax of a cer-

tain per cent on each share of capital stock,

which shall be in lieu of all other taxes, is

a contract which the state impairs by impos-
ing a tax on the holders of the stock. Far-
rington v. Tennessee, 95 U. S. 679, 24 L. ed.

558. But see De Pauw v. New Albany, 22

Ind. 204, which holds that the right to im-

pose and the duty to pay taxes do not rest

upon contract.

The state cannot deprive stock-holders in

insurance companies of an accrued right to
sue for a share of the surplus. Greeff v.

[IX, C, 2, b]
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the corporatioB subBequently coatracted/'' bnt not for debts previouslj incnrred.*^
Conversely the state cannot exempt stock-holders from an existing liability for
corporate debts already contracted ;

°' but can do so as to debts incurred in
future.™ The remedy by which a corporation or its creditors can avail them-

Equitable L. Assur. Soc, 40 JST. Y. App. Div.
180, 57 N. Y. Suppl. 871 [reversing 24 Misc.
(N. Y.) 96, 52 N. Y. Suppl. 503].
67. Illinois.— ¥ogg v. Sidwell, 8 111. App;

551 ; Shufeldt v. Carver, 8 111. App. 545.
Maine.— Coffin v. Rich, 45 Me. 507, 71 Am.

Dec. 559; Stanley v. Stanley, 26 Me. 191.

Minnesota.— Straw, «tc., Mfg. Co. v. L. D.
Kilbourne Boot, etc, Co., 80 Minn. 125, 83
N. W. 36. An existing personal liability

may be increased. Allen v. Walsh, 25 Minn.
543.

A'eiy York.— Hogmayer v. Alten, 36 Misc.
(N. Y.) 59, 72 N. Y. Suppl. 623.

Wisconsin.— Sleeper v. Goodwin, 67 Wis.
577, 31 N. W. 335.

United States.—Sherman i\ Smith, 1 Black
(U. S.) 587, 17 L. ed. 163. And compare
Steacy v. Little Rock, etc., R. Co., 5 Dill.

(U, S.) 348, 22 Fed. Cas. No. 13,329.

Contra, Grand Rapids Sav. Bank v. War-
ren, 52 Mich. 557, 18 N. W. 356 ; Ireland v.

Palestine, etc., Turnpike Co., 19 Ohio St. 369.

See 10 Cent. Dig. tit. " Constitutional
Law," § 461 et seq.

A portion of such liability may be imposed
where the state has reserved the right to alter

or amend the charter or general law under
which the corporation was organized or the
power to prescribe the extent of stock-hold-

ers' liability (Weidenger v. Spruance, 101

111. 278; South Bay Meadow Dam Co. v.

Gray, 30 Me. 547 ; Bissell v. Heath, 98 Mich.
472, 57 N. W. 585; In re Gibson, 21 N. Y. 9;
In re Reciprocity Bank, 29 Barb. (N. Y.)

369, 17 How. Pr. (N. Y.) 323) notwithstand-
ing an exemption in the act of incorporation

or articles of association (Close v. Noye, 2

Misc. (N. Y.) 226, 23 N. Y. Suppl. 751, 52
N. Y. St. 271; Sherman r. Smith, 1 Black
(U. S.) 587, 17 L. ed. 163).

If a corporation is formed to engage in

business in another state where stock-holders
are individually liable for corporate debts,

and does business there, the .'^tock-holders can
be held to a personal liability without regard
to the laws of the state of incorporation.

Pinney v. Nelson, 183 U. S. 14'4, 22 S. Ct.

52, 46 L. ed. 125.

Stock-holders of a corporation organized

after the enactment of a law imposing per-

sonal liability voluntarily assume such lia-

bility. U. S. Trust Co. V. U. S. Fire Ins. Co.,

18 N. Y. 199, 8 Abb. Pr. (N. Y.) 192 laffirm-

ing 6 Abb. Pr. (N. Y.) 385].

When the charter renders stock-holders

subject to liability for corporate debts to the

amount of their individual subscriptions, the

state may subsequently impose liability to

that extent. Gridley v. Barnes, 103 111. 211.

68. Hathon v. Towle, 46 Me. 302; Carroll

V. Hinkley, 46 Me. 81 ; Coffin v. Rich, 45 Me.

507, 71 Am. Dec. 559; Grand Rapids Sav.
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Bank v. Warren, 52 Mich. 557, 18 N. W.
356; Steacy v. Little Rook, etc., R. Co., 5
Dill. (U. S.) 348, 22 Fed. Cas. No. 13,329.

Unpaid stock subscriptions.— A law mak-
ing corporators of -existing corporations per-
sonally liable for corporate debts to the
amoimt of their subscriptions until the capi-

tal is fully paid in, and forbidding the cor-

poration to commence business until this is

done, is constitutional. Weidenger v. Spru-
ance, 101 111. 278. An original subscriber to

stock can be made liable for unpaid subscrip-

tions to stock which he has already assigned.

Marr v. West Tennessee Bank, 4 Lea (Tenn.

)

578.

A purchaser of stock assumes the statutory
liability of a stock-holder for an indebted-
ness contracted before the corporate stock was
fully paid in. White, etc., Co. v. Jones, 45
N. Y. App. Div. 241, 61 N. Y. SuppL 21.

Validating stoct subscription.— If a char-
ter has become null and void by force of the
act of incorporation, the original subscrip-

tions also become void and cannot be revised

by any act of the state. Greencastle, etc..

Turnpike Co. v. Davidson, 39 Pa. St. 43.t.

69. Alabama.—^McDonnell i'. Alabama Gold
L. Ins. Co., 85 Ala. 401, 5 So. 120.

Michigan.— Grand Rapids Sav. Bank v.

Warren, 52 Mich. 557, 18 N. W. 356.

Missouri.— Provident Sav. Inst. ;;. Jack-

son Place Skating, etc.. Rink, 52 Mo. 552;
St. Louis Railway Supplies Mfg. Co. v. Har-
bine, 2 Mo. App. 134. But see Jerman v.

Benton, 79 Mo. 148, where a, provision of the

state constitution imposing personal liability

was not self-executing, and no law had been

passed to give it effect until after the debt

in question had been incurred.

New York.— Conant v. Van Schaick, 24
Barb. (N. Y.) 87; Close v. Noye, 4 Misc.

(N. Y.) 616, 26 N. Y. Suppl. 93, 58 N. Y,

St. 115, although the legislature had reserved

a right to amend the cbarter.

Pennsylvania.—Witmer v. Schlatter, 2

Rawle (Fa.) 359.

Tennessee.— Shields v. Clifton Hill Land
Co., 94 Tenn. 123, 28 S. W. 668, 45 Am. St.

Rep. 700, 26 L. R. A. 509.

Vermont.—-Barton Nat. Bank v. Atkins, 72

Vt. 33, 47 Atl. 176.

United States.—Ochiltree T. Iowa R. Con-

tracting Co., 21 Wall. (U. S.) 249, 22 L. ed.

546; Hathorn v. Calef, 2 Wall. (U. S.) 10,

17 L. ed. 776.

Contra, Coffin v. Ricli, 45 Me. 507, 71 Am.
Dec. 559.

See 10 Cent. Dig. tit. "Constitutional

Law," § 464.

70. Richardson v. Akin, 87 111. 138; Ber-

Wind White Coal Min. Co. v. Ewart, 11 Misc.

(N. Y.) 490, 32 N. Y. Suppl. 716, 64 N. Y.
St. 458 (reserved power of repeal) ; Conant
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selves of the personal liability of stoek-holders'" or the manner of compelling
payment of stock subscriptions '^ can be changed without impairing the obligation

of contracts.™

3. Contracts With Third Persons— a. In General. Questions of impairment
of the obligation of contracts between a corporation and third parties arise in a

variety of forms,''* but are all governed by the same general principle that while

remedies may be altered ''^ contractual rights must be left intact,'' unless the state

v. Van Sehaick, 24 Barb. {N. Y.) 87; Ochil-

tree V. Iowa B.. Contracting Co., 21 Wall.

(U. S.) 249, 22 L. ed. 546.

71. Idaho.—Sparks v. Tower Payette Ditch

Co., 2 Ida. 1030, 29 Pac. 134.

IlUnois.— Smith v. Bryan, 34 111. 364.

Louisiana.— Citizens' Bank v. Deynoodt, 25

La. Ann. 628.

Maine.—Cumrnings v. Maxwell, 45 Me. 190.

Massaehusetts.— Com. v. Cochitnate Bank,
3 AUea (Mass.) 42.

2Veio Yorfc.— Hirshfield v. Bolt', 145 N. Y.

84, 39 N. E. 817, 64 N. Y. St. 535; Hyatt v.

McMahon, 25 Barb. (N. Y.) 457; Walker v.

Crain, 17 Barb. (N. Y.) 119; Herkimer
Coimty Bank v. Furman, 17 Barb. (N. Y.)

116.

United States.— Hill v. Merchants' Mut.
Ins. Co., 134 U. S. 515, 10 S. Ct. 589, 33 L. ed.

994; Fourth Nat. Bank v. Franklyn, 120 U. S.

747, 7 S. Ct. 757. 30 L. ed. 825.

See 10 Cent. Dig. tit. " Constitutional

Law," § 465.

If a statute provides for the enforcement

of stock-holders' liability by a receiver for

the benefit of the corporation and its cred-

itors, and deprives the creditors of the right

to proceed against the stock-holders, it im-

pairs the obligation of contracts within the

meaning of the constitution. Woodworth v.

Bowles, 61 Kan. 569, 60 Pac. 331; Webster
V. Bowers, 104 Fed. 627; Evans v. Nellis,

101 Fed. 920; Demeritt v. Exchange Bank,
Brunn. Col. Cas. (U. S.) 598. 7 Fed. Cas.

No. 3,780, 2 Law Eep. 606. But see Leath-

ers V. Shipbuilders' Bank, 40 Me. 386; Story

V. Furman, 25 N. Y. 214; Persons v. Gardiner,

26 Misc. (N. Y.) 663, 56 N. Y. Suppl. 822.

72. Ex p. Northeast, etc., P. Co., 37 Ala.

679 ; Merchants' Ins. Co. v. Hill, 12 Mo. App.

148; Yadldn Nav. Co. v. Benton, 9 N. C. 10.

73. An additional remedy can be given.

Tutwiler v. Tuskaloosa Coal, etc., Co., 89 Ala.

391, 7 So. 398; Sparks v. Lower Payette Ditch

Co., 2 Ida. 1030, 29 Pac. 134; Com. v. Massa-

chusetts Mut. F. Ins. Co., 112 Mass. 116;

Merchants' Ins. Co. V. Hill, 86 Mo. 466.

74. A defense provided in a contract can-

not be taken away by act of the state.

Knights Templars', etc.. Life Indemnity Co. v.

Jarman, 104 Fed. 638, 44 C. C. A, 93. But a

statutory requirement of notice of forfeiture

of an insurance policy, imposed after the

policy was issued, may be removed. Rosen-

plenter v. Provident Sav. L. Assur. Soc, 96

Fed. 721, 37 C. C. A. 566, 46 L. K. A. 473

laffirming 91 Fed. 728].

A law prohibiting corporations from trans-

ferring notes, etc., does not impair the obli-

gation, of contracts existing between a cor-

poration and its debtors. Bowlley -j. Elline,

(Ind. 1901) 60 N. E. 712; Hyde v. Planters'

Bank, 8 Rob. (La.) 416.

Assent of mortgage bondholders to a com-
promise can be inferred without impairing
contractual obligations, provided they have
been given an opportimity to dissent and have

failed to take advantage of it. Mather v.

Cincinnati Railwav Tunnel Co., 2 Ohio Cir.

•Dec. 161; Gilfillan v. Union Canal Co., 109

U. S. 401, 3 S. Ct. 304, 27 L. ed. 977.

In jurisdictions where no constitutional

proviso exists against impairing the obliga-

tion of contracts the bondholders' assent can
be compelled. Canada Southern R. Co. i\

Gebhard, 109 U. S. 527, 3 S. Ot. 363, 27 L. ed.

1020.

Legislative authority to make a particular

contract does not take it out of the consti-

tutional protection. Slaughter v. Mobile
County, 73 Ala. 134.

Provision of a mortgage cannot be im-
paired.— Kentucky.— Gregory v. Shelby Col-

lege, 2 Mete. (Ky.) 589.

New Jersey.— Randolph r. Middleton, 26
N. J. Eq. 543.

New ror/c— People v. Cook, 110 N. Y. 443,

18 N. Y. St. 100, 18 N. E. 113.

Vermont.— Fletcher v. Rutland, etc., R.
Co., 39 Vt. 633.

United States.— The Allianca, 73 Fed. 452,

19 C. C. A. 528.

Suspension of specie payments by a bank
and extension of time for such payments can-

not be legalized by the state. Godfrey v.

Terry, 97 U. S. 171,. 24 L. ed. 944.

For creditors' rights in stock-holders' lia-

bility see supra, IX, C, 2, b.

75. Creditors can be forbidden to garnish
debtors of the corporation. Danley v. State

Bank, 15 Ark. 16.

Some remedy must be left.—-Reed v. Pen-
rose, 2 Grant (Pa.) 472; State v. State Bank,
1 S. C. 63.

If the state constitution forbids impair-

ment of remedies, remedies must be left in-

tact. People V. O'Brien, 111 N. Y. 1, 18

N. E. 692, 19 N. Y. St. 173, 7 Am. St. Rep.

684, 2 L. R. A. 255; Western Nat. Bank v.

Rackless, 96 Fed. 70; Martin v. Somerville

Water Power Co., 3 Wall. Jr. (U. S.) 206,

16 Fed. Cas. No. 9,165, 5 Am. L. Reg. 400, 37

Hunt. Mer. Mag. 64, 27 How. Pr. (N. Y.)

161, 13 Leg. Int. (Pa.) 332.

76. Contracts void at common law are not
within the constitutional protection. Fitz-

gerald V. Grand Trunk R. Co., 63 Vt. 169,
22 Atl. 76, 13 L. R. A. 70.

[IX, C, 3, a]
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has in some manner expressly reserved to itself a power to modify or repeal the
charter.'^

b. Insolvency Laws and Regulation of Priority of Claims. The state, in

regulating the priority of claims against solvent and insolvent corporations, cannot
give preferences which will impair the obligation of existing contracts.''^ Claims
arising after the passage of the law are not impaired.™ If the law gives an
apparent but not actual priority and furnishes a more effective means of reaching
the corporate assets it is not within the constitutional prohibition.^

c. Regulation of Corporate Business. The legislature may prescribe the con-
ditions under which a foreign corporation will be permitted to do business within
the state or may exclude it altogether without impairing the obligation of con-
tracts between the corporation and third parties or stock-holders, within the
meaning of the constitution.*' As an exercise of the police power it may change
freight rates and lares charged by a corporation doing business as a common
carrier, without giving the stock-holders or creditors of the corporation legal

cause for complaint.*^ So the legislature may provide that notes and mortgages
of associations shall not be negotiable except on the order of the circuit court or

a judge thereof.^

d. Terminating Corporate Existence. The dissolution of a corporation or

77. Storrie v. Houston City St. R. Co., 92

Tex. 129, 46 S. W. 796, 44 L. R. A. 716 [re-

versing 44 S. W. 693] ; In re Pennsylvania
College Cases, 13 Wall. (U. S.) 190, 20 L. ed.

550. But see People v. O'Brien, 111 N. Y. 1,

18 N. E. 692, 19 N. Y. St. 493, 7 Am. St. Rep.

684, 2 L. R. A. 255 [aiJirming 45 Hun (N. Y.)

519].
78. Hand v. Savannah, etc., R. Co., 12

S. C. 314; State f. Tennessee Bank, 5 Baxt.

(Tenn.) 1; Giles v. Stanton, 8b Tex. 620, 26

S. W. 615, 1050 [reversing (Tex. Civ. App.
1893) 24 S. W. 556] ; Giles v. East Line, etc.,

R. Co., (Tex. Civ. App. 1894) 26 S. W. 1111;

Martin v. Somerville Water Power Co., 3

Wall. Jr. (U. S.) 206, 16 Fed. Cas. No. 9,165,

5 Am. L. Reg. 400, 27 How. Pr. (N. Y.)

161, 37 Hunt. Mer. Mag. 64, 13 Leg. Int.

(Pa.) 332.

The state cannot prefer its own claims.

—

Barings v. Dabney, 19 Wall. (U. S.) 1, 22

L. ed. 90; Curran v. Arkansas, 15 How.
(U. S.) 304, 14 L. ed. 705. And compare
Campbell v. Texas, etc., R. Co., 2 Woods
(U. S.) 263, 4 Fed. Cas. No. 2,369, where

state subrogated others to its rights.

An insolvent corporation may be discharged

from its debts without releasing stock-hold-

ers who are personally liable for those debts.

Willis V. Mahon, 48 Minn. 140, 50 N. W.
1110, 31 Am. St. Rep. 626, 16 L. R. A. 281.

79. EUerbe v. United Masonic Ben. Assoc,

114 Mo. 501, 21 S. W. 843; Central Trust

Co. V. Charlotte, etc., R. Co., 65 Fed. 257.

80. Arkansas.—^McCreary v. State, 27 Ark.

425.

Louisiana.— Mudge v. New Orleans Exch.,

etc., Co., 10 Rob. (La.) 460.

Missouri.— In re Life Assoc, of America,

91 Mo. 177, 3 S. W. 833.

^Jew Jersey.— Potts v. New Jersey Arms,

etc., Co., 17 N. J. Eq. 395; Potts v. Trenton

Water Power Co., 9 N. J. Eq. 592.
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'New York.— Atty.-Gen. v. North American
L. Ins. Co., 82 N. Y. 172.

81. Goodrel v. Kreichbaum, 70 Iowa 362,

30 N. W. 872; Central R., etc., Co. v. Georgia
Constr., etc., Co., 32 S. C. 319, 11 S. E. 192;
Bedford v. Eastern Bldg., etc., Assoc, 181

U. S. 227, 21 S. Ct. 597, 45 L. ed. 834.

A tax on gross receipts of foreign corpora-

tion does not impair previous stock subscrip-

tions. Southern Bldg., etc., Assoc, v. Nor-
man, 98 Ky. 294, 17 Ky. L. Rep. 887, 32

S. W. 952, 56 Am. St. Rep. 367, 31 L. R. A.
41.

But if the corporation has already been
permitted to do business in the state, such
a law is unconstitutional if it impairs con-

tracts existing at the time of its enactment.
American Bldg., etc., Assoc, v. Rainbolt, 48

Nebr. 434, 67 N. W. 493 ; Bedford v. Eastern
Bldg., etc., Assoc, 181 U. S. 227, 21 S. Ct.

597, 45 L. ed. 834.

82. BuflFalo East Side R. Co. v. Buffalo St.

R. Co., Ill N. Y. 132, 19 N. E. 63, 2 L. R. A.

384; Moneypenny v. Sixth .Ive. R. Co., 7

Rob. (N. Y.) 328, 19 N. Y. St. 574. 35 How.
Pr. (N. Y.) 452; Tilley ». Savannah, etc, R.

Co., 4 Woods (U. S.) 427, 5 Fed. 641. And
see Derby Turnpike Co. v. Parks, 10 Conn.
522, 27 Am. Dec. 700.

83. Bowlby v. Kline, 28 Ind. App. 659,

63 N. E. 723, holding such a provision to be

a valid police regulation and not unconsti-

tutional as impairing the obligation of exist-

ing notes and mortgages.

Receipt of dues by insolvent building and
loan association.— An act making it a felony

for officers of a building and loan association

to receive dues owing it after knowledge that

it is insolvent does not impair the obligation

of contracts, in violation of U. S. Const.

art. 1, § 10. State v. Missouri Guarantee

Sav., etc., Assoc, 167 Mo. 489, 67 S. W.
215.



CONSTITUTIONAL LA W [8 Cyc] 991

the repeal of its charter does not impair the obligation of contracts of the cor-

poration, provided the contracts are left intact and effective remedies are given or

preserved."* The corporate existence may be continued for a certain time after

the expiration or forfeiture of the charter, for tlie purpose of suing, being sued,

and settling its affairs."'

D. Contracts of Individuals — l. In General — a. Rule Stated. There
must be a " contract." ^ When tlie transactions of individuals do not amount to

a " contract " in the special signification of that word, as it is used in the con-

stitutional clause forbidding laws that impair the obligation of contracts, the

protection of that clause cannot be invoked to invalidate legislative acts relating

to them. Passing over miscellaneous instances, where the question was of the

existence of a " contract " that might be impaired,"'' recurring examples are

84. Alabama.—^Mobile, etc., K. Co. v. State,
29 Ala. 573.

Maine.— Power to repeal charter reserved
by state. Read v. Frankfort Bank, 23 Me.
318.

Massachusetts.— Reserved power to repeal.
Thornton v. Marginal Freight R. Co., 123
Mass. 32.

Mississippi.— Nevitt c. Port Gibson Bank,
6 Sm. & M. (Miss.) 513.

New Hampshire.—• Blake v. Portsmouth,
etc., R. Co., 39 N. H. 435.

Pennsylvania.— Houston y. Jefferson Col-

lege, 63 "Pa. St. 428. And see Com. v. Hiber-
nia Fire Engine Co., 10 Phila. (Pa.) 393, 32
Leg. Int. (Pa.) 40.

South Carolina.— State v. State Bank, 1

S. C. 63.

United States.— Mumma v. Potomac Co., 8

Pet. (U. S.) 281, 8 L. ed. 945. 12 Alb. L. J.

354, 4 Ins. L. J. 829, 22 Int. Rev. Rec. 33, 42
Conn. 583; Lothrop v. Stedman, 13 Blatchf.

(U. S.) 134, 15 Fed. Cas. No. 8,519, 15 Am.
L. Reg. N. S. 346.

See 10 Cent. Dig. tit. " Constitutional

Law," § 472.

The effect of repeal or modification of a
charter under a reserved power is to excuse
the performance of executory contracts, so

far as they are rendered impossible of per-

formance. Macon, etc., R. Co. v. Sharp, 85

6a. 1, 11 S. E. 442.

85. Foster v. Essex Bank, 16 Mass. 245,

8 Am. Dec. 135. Or a. trustee may be ap-

pointed for such purposes. Nevitt v. Port

Gibson Bank, 6 Sm. & M. (Miss.) 513; Lo-

throp V. Stedman, 13 Blatchf. (U. S.) 134, 15

Fed. Cas. No. 8,519, 12 Alb. L. J. 354, 15

Am. Leg. Reg. N. S. 346, 4 Ins. L. J. 829, 22

Int. Rev. Rec. 33, 42 Conn. 583. And see

Stein V. Indianapolis, etc., Assoc, 18 Ind.

237, 81 Am. Dec. 353, where an act pro-

vided for the incorporation and continuance

of certain associations with authority to sue

in the corporate name on debts due the as-

sociations.

Liabilities to a corporation can be revived

after the expiration or forfeiture of its char-

ter. Bleakney v. Farmers', etc.. Bank, 17

Serg. & R. (Pa.) 64, 17 Am. Dec. 635.

Contra, Commercial Bank v. Lockwood, 2

Harr; (Del.) 8; Greencastle, etc.. Turnpike,

etc., Co. V. Davidson, 39 Pa. St. 435.

Whether a corporate organization be in-

valid, because of failure to comply with thn
terms of a valid law, or because the organi-

zation was under an invalid kiw, there is no
impairment of the obligation of any contract
by subsequent legislation permitting such cor-

poration to become a corporation de jure.

Deitch V. Staub, 115 Fed. 309, 53 C. C. A.
137.

86. Mass. Stat. (1893), c. 471, authorized
a city to build its own waterworks, after sub-

mission to a vote of the people, notwith-

standing the previous grant of a franchise

to plaintiff. After a vote of the city to sup-

ply itself with water without buying the

works of plaintiff, Mass. Stat. (1894), c. 474,

was passed, obliging the city to purchase
plaintiff's waterworks before proceeding to

supply itself with water, if plaintiff within
a certain time notified the mayor of the city

of its desire to sell. It was held that such
latter act is not a violation of U. S. Const,

art. 1, § 10, prohibiting an act impairing the
obligation of contracts, because of the con-

tract for water existing between the plaintiff

and the city, as it simply gave plaintiff

the option of selling its property on the terms
mentioned. Newburyport Water Co. v. New-
buryport, 113 Fed. 677.

87. California.— In re Perkins, 2 Cal.

424.

Illinois.—Arnold v. Alden, 173 111. 229, 50
N. E. 704. .

Louisiana.—Hyde v. Planters' Bank, 8 Rob.
(La.) 416.

Hew York.—^Matter of Protestant Episcopal
Public School, 58 Barb. (N. Y.) 161, 40 How.
Pr. (N. Y.) 139.

Pennsylvania.— Baird v. Rice, 63 Pa. St.

489.

South Carolina.— Dunham v. Elford, 13

Rich. Eq. (S. C.) 190, 94 Am. Dec. 162.

United States.— Bryan v. Board of Educa-
tion, 151 U. S. 639, 14 S. Ct. 465, 38 L. ed.

297 [affirming 90 Ky. 322, 12 Ky. L. Rep.

12, 13 S. W. 276].

See 10 Cent. Dig. tit. " Constitutional

Law," § 414 et seq.

For various nondescript state regulations

which have been held not to be contracts

within the meaning of the constitution see

the following cases:

Alabama.— See Ware v. Owens, 42 Ala.

[IX, D, 1, a]
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found of certain definite contentions in this regard, shown by the courts to be
erroneous.^

b. Rule Applied— (i) Mambiagm. The most important of these oontentions
is the assertion that the marriage relation constitutes a contract which the legisla-

ture is forbidden to impair. Cases to that effect can indeed be found ;
^' but the

almost unanimous authority is to the contrary,^ with its necessary corollaries,, that
the state may regulate the marriage status, together with the rights and duties

involved in it,°^ and that the obligation of no contract is impaired by even the
most stringent divorce legislation.^^

(ii) Judgments. So also as to judgments. As they derive none of their

strength from the acts of individuals, they are not contracts that must be kept
inviolate, although the remedy for their enforcement be ex oontractfu. It has
been held therefore that no law touching judgments is invalid,^^ unless it aifects

212, 94 Am. Dee. 672; Boyd v. Harrison, 36
Ala. 533.

Gonnecticfut.— State v. New Haven, etc.,

Co., 43 Conn. 351.
Indiana.— Robertson v. Vaneleave, 129 Ind.

217, 26 N. E. 899, 29 N. E. 781, 15 L. R. A.
68.

Kentucky.— Amy v. Smith, 1 Litt. (Ky.)
326.

Louisiana.— State v. New Orleans, 38 La.
Ann. 119, 58 Am. Rep. 168; State v. New Or-
leans, 32 La. Ann. 709; Perrault v. Perrault,
32 La. Ann. 635.

Maine.— Leavitt v. Canadian Pac. R. Co.,

90 Me. 153, 37 Atl. 886, 38 L. R. A. 152.

'North Carolina.— Washington Toll Bridge
Co. c. Beaufort, 81 N. C. 491.

Tennessee.— Parker v. Savage, 6 Lea
(Tenn.) 406; Craighead f. State Bank, Meigs
(Tenn.) 199.

Wisconsin.— Bennett v. Harms, 51 Wis.
251, 8 N. W. 222.

United States.— Neilson v. Kilgore, 145

U. S. 487, 12 S. Ct. 943, 36 L. ed. 786; Lo-
brano v. Nelligan, 9 Wall. {U, S.) 295, 19

L. ed. 694; Rosenplanter v. Provident Sav. L.

Assur. Soc, 96 Fed. 721, 37 C. C. A. 566, 46
L. R. A. 473.

See 10 Cent. Dig. tit. " Constitutional
Law," § 414 ei seq.

88. See infra, IX, D, 1, b, et seq.

89. See Ponder v. Graham, 4 Fla. 23; Ber-
thelemy v. Johnson, 3 B. Mon. (Ky.) 90, 38

Am. Dee. 179; Bryson v. Campbell, 12 Mo.
498 ; State v. Fry, 4 Mo. 120.

90. Alabama.— Green v. State, 58 Ala.

190, 29 Am. Rep. 739.

Indiana.— Noel v. Ewing, 9 Ind. 37.

Maine.— Adams v. Palmer, 51 Me. 480.

Mississippi.—• Carson v. Carson, 40 Miss.

349.

Oregon.—-Rugh v. Ottenheimer, 6 Oreg.

231, 25 Am. Rep. 513.

United States.— Hunt i;. Hunt, 97 U. S.

Appendix clxv, 24 L. ed. 1109; Georgia v.

Tutty, 41 Fed. 753, 7 L. R. A. BO;-Ea! p.

Kinney, 3 Hughes (U. S.) 9, 14 Fed. Cas.

No. 7,825, 7 Reporter 712, 3 Va. L. J. 370.

See 10 Cent. Dig. tit. "Constitutional

Law, § 418.
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91. Connecticut.—-Goshen v. Stonington, 4
Conn. 209, 10 Am. Dec. 121.

Maine.—•Lewistou v. North Yarmouth, 5
Me. 66.

New York.—White 17. White, 5 Barb. (N. Y.)

474, 4 How. Pr. (N. Y.) 102; Holmes v.

Holmes, 4 Barb. (N. Y.) 295; Benedict v.

Seymour, 11 How. Pr. (N. Y.) 176.

North Carolina.— HoUiday v. McMillan,
79 N. C. 315. But see Wesson v. Johnson,
66 N. C. 189.

Ohio.— Baughman v. Baughman, 7 Ohio
S. & C. PI. Dec. 433.

United States.— Georgia v. Tutty, 41 Fed.

753, 7 L. R. A. 50; Starr v. Hamilton, Deady
(U. S.) 268, 22 Fed. Cas. No. 13,314.

92. Indiana.— Tolen v. Tolen, 2 Blackf.

(Ind.) 407, 21 Am. Dee. 743.

Kentucky.— Cabell v. Cabell, 1 Mete. (Ky.)

319; Berthelemy v. Johnson, 3 B. Mon. (Ky.)

90, 38 Am. Dec. 179; Maguire v. Maguire, 7

Dana (Ky.) 181.

Maine.— Opinion of Justices, 16 Me. 479.

But in Sherburne v. Sherburne, 6 Me. 210, a
statute authorizing a divorce for desertion

was construed not to refer to a desertion oc-

curring before the passage of the statute.

Massachusetts.—^Wales v. Wales, 119 Mass.
89.

Mississippi.— Carson v. Carson, 40 Miss.

349.

Pennsylvania.— Cronise v. Cronise, 54 Pa.

St. 255.

South Carolina.— Grant v. Grant, 12 S. C.

29, 32 Am. Rep. 506.

Washington.— Maynard v. Hill, 2 Wash.
Terr. 321, 5 Pae. 717; Maynard v. Valentine,

2 Wash. Terr. 3, 3 Pae. 195.

United States.— Maynard v. Hill, 125 U. S.

190, 8 S. Ct. 723, 31 L. ed. 654.

See 10 Cent. Dig. tit. " Constitutional

Law," § 418.

93. Georgia.— McAfee v. Covington, 71 Ga.

272, 51 Am. Rep. 263.

Louisiana.— State v. New Orleans, 38 La.

Ann. 119, 58 Am. Rep. 168.

Texas.— Sherman v. Langham, 92 Tex. 13,

40 S. W. 140, 42 S. W. 961, 39 L. R. A. 258.

West Virginia.— Peeree v. Kitzmiller, 19
W. Va. 564.
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injuriously a contract upon which the judgment is founded, which it may
conceivably do.**

(hi) Invalid A obeements. If the parties intend a contract, but the law for

one reason or another affixes no resulting obligation, no question of impairment
can arise, there being no contract to impair.'^

2. Impairment of Obligation— a. In GeneFal. It may be said in general that

a law which does not strike at the vitality of a contract either by altering its

terms or preventing its preservation and enforcement does not impair its

obligation.^'

b. Annulment of Valid Contraet. The most palpable and direct form of legis-

lative impairment is in a law which effectually abrogates a valid contract. Such
laws are undoubtedly unconstitutional.''

e. Material Alteration. Legislation that materially alters the character of the

obligation is certainly bad.'* Thus laws may be invalid that change the dimen-

Wyoming.— Wyoming Nat. Bank v. Brown,
9 Wyo. 153, 61 Pae. 465, 7 Wyo. 494, 53 Pac.
291, 75 Am. St. Rep. 935.

United States.—Morley v. Lake Shore, etc.,

E. Co., 146 U. S. 162, 13 S. Ct. 54, 36 L. ed.

925 ; Evans-Snider-Buel Co. v. McFadden, 105
Fed. 293, 44 C. C. A. 494, 58 L. R. A. 900.

94. Grant v. Grant, 12 S. C. 29, 32 Am.
Rep. 506; Bettman v. Cowley, 19 Wash. 207,
53 Pae. 53, 40 L. R. A. 815.

95. Alabama.— Hale v. Huston, 44 Ala.
134, 4 Am. Rep. 124.

Oregon.— Chapman v. State, 5 Oreg. 432.

South Carolina.— Hardin v. Trimmier, 27

S. C. 110, 3 S. E. 46.

Tennessee.— Snider v. Brown, (Tenn. Ch.

1898) 48 S. W. 377.

United States.— Bethell v. Demaret, 10

Wall. (U. S.) 537, 19 L. ed. 1007.

See 10 Cent. Dig. tit. " Constitutional

Law," § 414 et seq.

96. See in illustration of this rule the

following cases

:

Georgia.—- Baker t: Herndbn, 17 Ga. 568,

a statute making that a. contract which by
a, diAerent construction would not have been

one.

/otoo.— Harlan v. Sigler, Morr. (Iowa) 39,

making a valid obligation assignable.

Kentucky.— Ford v. Hale, 1 T. B. Mon.
(Ky.) 23, making a valid obligation assign-

able.

Massachusetts.— Reed v. FuUum, 2 Pick.

(Mass.) 158; Locke v. Dane, 9 Mass. 360,

both cases of a new assignment of jail limits

which were held to be valid as to bondsmen of

prisoners.

New York.— Holmes v. Lansing, 3 Johns.

Cas. (N. Y.) 73, enlarging jail liberties.

North Carolina.— A code provision sup-

porting agreements to take a less sum in

full discharge of debts was held to be valid

in Koonce v. Russell, 103 N. C. 179, 9 S. E.

316.

Pennsylvania.— Baird v. Rice, 63 Pa. St.

489, authorizing the erection of a municipal

building on a public square.

Virginia.— Yuille v. Wimbish, 77 Va. 308,

a code provision that a creditor may com-

pound or compromise with a joint contractor

[63]

or coobligor, and that the rights of contri-

bution should not be affected by such com-
pounding or compromise.

United States.— Leger v. Rice, 15 Fed. Cas.

No. 8,210, 4 Chic. Leg. N. 7, 8 Phila. (Pa.)

167, 28 Leg. Int. (Pa.) 309, an act modify-
ing the beneiicial use of a public square.

See 10 Cent. Dig. tit. " Constitutional

Law," § 414 et seq.

No unconstitutional impairment of the ob-
ligation of a contract is made by the pro-

vision of Pa. act of April 27, 1855, § 7, con-

clusively presuming a release and extinguish-

ment of any irredeemable ground-rent on
which no payment or demand for payment
has been made for twenty-one years, and of

whose existence no acknowledgment has been
made during that period, even though such
provision is applicable to a ground-rent re-

served before the passage of the act, as the
further provision that " this section shall not
go into effect until three years from the pas-

sage of this act " gave a reasonable time to

the owners of such ground-rents for preserv-

ing their rights. Wilson v. Iseminger, 185

U. S. 55, 22 S. Ct. 573, 46 L. ed. 804 [af-

firming 187 Pa. St. 108, 41 Atl. 38].

97. Alabama.— Roach v. Gunter, 44 Ala.
209, 4 Am. Rep. 132; Mays v. Williams, 27
Ala. 267.

Florida.— Forcheimer v. Holly, 14 Fla.

239.

Georgia.— Branch v. Baker, 53 6a. 502.

Louisiana.— Henderson v. Merchants' Mut.
Ins. Co., 25 La. Ann. 343.

Maryland.— Berrett v. Oliver, 7 Gill & J.

(Md.) 191.

North Carolina.— Harrison v. Styres, 74

N. C. 290.

United States.— Delmas v. Merchants Mut.
Ins. Co., 14 Wall. (U. S.) 661, 20 L. ed. 757.

See 10 Cent. Dig. tit. " Constitutional

Law," § 414 et seq.

98. See for illustration the following

cases

:

Alabama.— Powell v. Knighton, 43 Ala.

026; Hall v. Hall, 43 Ala. 488, 94 Am. Dec.

703; Powell v. Boon, 43 Ala. 459; Houston
V. Deloach, 43 Ala. 364, 94 Am. Dee. 689.

Arkansas.— Woodruff v. State, 3 Ark. 285.

[IX, D, 2, ej
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sions of the liability, as for example the amount of the liability " or the length of
its existence.'

d. Added Conditions or Duties. Whether the state may impose added condi-

tions or duties upon individuals with regard to their contracts depends upon the

nature of such requirements ; if they amount to a change of the obligation itself

they are of course ineffectual ;
' but an obligation cannot be said to be impaired

by a statute which merely imposes an additional duty on the owner in order that

he may preserve it; therefore recording acts and acts of kindred nature are

constitutional.^

e. Changing Nature of Estates. The nature of an estate may, it seems, be
vitally altered without any transgression of the constitutional prohibition under
consideration, so far at least as the owner of it is concerned.^

f. Matters of Discharge. A most important aspect of an executory contract

is the matter of its discliarge. A change in the place of performance is vital,

when the obligation is thus made more onerous ^ or the value of its fulfilment

lessened ;
* otherwise it is permissible.' The time for performance is generally

not subject to alteration.* Of more difficulty are matters relating to the manner

California.— Brown v. Lattimore, 17 Cal.

93.

Iowa.— Madera v. Jones, Morr. (Iowa)
204.

Mississippi.— Commercial Bank v. State, 4
Sm. & M. (Miss.) 439.

New York.— Randall v. Sackett, 77 N. Y.
480 [affirming 56 How. Pr. (N. Y.) 225].

Virginia.— Finley !-. Brent, 87 Va. 103, 12
S. E. 228, 11 L. R. A. 214.

United States.— Fielden v. Lahens, 6
Blatchf. (U. S.) 524, 9 Fed. Cas. No. 4,773.

See 10 Cent. Dig. tit. " Constitutional
Law," § 429 et seq.

99. Steen r. Finley, 25 Miss. 535; Han-
num 1-. State Banlc, 1 Coldw. (Tenn.) 398.

1. Greencastle, etc.. Plank Road Co. v.

Davidson, 39 Pa. St. 435 ; Bywaters v. Paris,
etc., R. Co., 73 Tex. 624, 11 S. W. 856; Farm-
ers' Bank r. Gunnell, 26 Gratt. (Va.) 131.

See also Latrobe (-. Western Tel. Co., 74 Md.
232, 21 Atl. 788; Coles v. Celluloid Mfg. Co.,

39 N. J. L. 326.

2. Robinson v. Magee, 9 Cal. 81, 70 Am.
Dec. 638; Winter v. Jones, 10 Ga. 190, 54
Am. Dee. 379; King v. Cassidy, 36 Tex. 531.
But see Bowlley v. Kline, (Ind. App. 1901) 60
N. E. 712, where an act was held to be valid
as to past obligations, which declared that
notes belonging to a loan and building asso-
ciation should not be negotiable except on an
order of the circuit court.

3. Oalifornia.— Stafford v. Lick, 7 Cal.
479.

Kansas.— Myers v. Wheelock, 60 Kan. 747,
57 Pac. 956.

' Louisiana.— Vance v: Vance, 32 La. Ann.
(186; Rochereau v. Delacroix, 26 La. Ann. 584;
Nelson's Succession, 24 La. Ann. 25.

Maine.^ Bird v. Keller, 77 Me. 270.

Mississippi.—• Tarpley v. Hamer, 9 Sm.
& M. (Miss.) 310.

New York.— Varick v. Briggs, B Paige
(N. Y.) 323.

0?M0.— Weil V. State, 46 Ohio St. 450, 21
N. E. 643.

South Carolina.— Miles v. King, 5 S. C.

146.
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United States.— Vance v. Vance, 108 U. S.

514, 2 S. Ct. 854, 27 L. ed. 808; Jackson v.

Lamphire, 3 Pet. (U. S.) 280, 7 L. ed. 679.
See 10 Cent. Dig. tit. " Constitutional

Law," § 441.

4. Indiana.— Doe v. Douglass, 8 Blackf.
(Ind.) 10, 44 Am. Dec. 732, an act authoriz-
ing the sale of land of infant heirs. In Wise-
man V. Beckwith, 90 Ind. 185, a statute di-

minishing the title of a vendor was held to
be void in so far as it affected an executory
contract for the sale of the land.

New Bampshire.— Stevenson v. Cofferin,

20 N. H. 150; Miller v. Dennett, 6 N. H. 109.

New York.— Cochran v. Van Surlay, 20
Wend. (N. Y.) 365, 32 Am. Dec. 570; Clarke
V. Van Surlay, 15 Wend. (N. Y.) 436.

Ohio.— In Gilpin v. Williams, 25 Ohio St.

283.

United States.— Blagge v. Miles, 1 Story
(U. S.) 426, 3' Fed. Cas. No. 1,479, 4 Law
Rep. 256.

See 10 Cent. Dig. tit. " Constitutional
Law," § 442.

A change may be made in the manner of
disposing of an estate; thus a statute pre-
scribing a mode for the conveyance of her
real property by a married woman is valid.
Warfield v. Eavesies, 38 Ala. 518.
N. Y. Laws (1899), 0. 76, amending W. Y.

Laws (1896), c. 908, § 230, relating to taxable
transfers of property, and providing for n
tax on remainders and reversions which had
vested before June 30, 1885, on their coming
into actual possession or enjoyment, is un-
constitutional, because impairing the obliga-
tions of contracts. In re Pell, 171 N. Y. 48,
63 N. E. 789, 57 L. R. A. 540 [reversing 60
N. Y. App. Div. 286, 70 N. Y. Suppl. 196].

5. King V. Dedham Bank, 15 Mass. 447, 8
Am. Dee. 112.

6. Old Dominion Bank v. McVeigh, 20
Gratt. (Va.) 457.

7. Houston V. Jefferson College, 63 Pa St
428.

8. Randolph r. Middleton, 26 N. J. En.
543; Com. V. Isenbera:. 4 Pa. Disl. 579 8
Kulp (Pa.) 116; Golden v. Prince, i Wash
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of discharge. If thejparties expressly designate the medium of payment this

must be regarded.' While the cases do not deny the inviolability of an implied
agreement, they assume that when parties do not specify a medium, they intend
the debt to be solvable in whatever maybe legal tender under the law at the time
of performance ;^'' but there can be no implication that parties agree to accept an
unusual and insufficient medium of payment."

g. Alteration of Remedy. The statement is common that the state may regu-

late at will the remedy for the enforcement of an existing contract. Decisions
prove the correctness of the assertion so far as regards the formal details of

remedy.^* Mere changes in the rules of evidence are unobjectionable.'^ Statutes

of limitation are valid if they leave a reasonable time for the assertion of the
right before it shall become barred.'* And the added efficiency of a new remedy
cannot be combated.'^ But the mere fact that legislation has a remedial complex-
ion will not save it, when its effect is the impairment of the obligation of a con-

tract. This is very evident, but it is necessary to be stated as a limiting proviso

(U. S.) 313, 10 Ted. Cas. No. 5,509, 5 Hall
L. J. 502. In Waters v. Bates, 44 Pa. St.

473, where a defendant was given an addi-
tional period to pay his money and enforce
the contract, it was held that he at least

could not object to such leniency.

9. Opinion of Justices, 49 Mo. 216.

10. Alabama.— Troy v. Bland, 58 Ala. 197.

California.— Belloc v. Davis, 38 Cal. 242.

Georgia.— Jones v. Harker, 37 Ga. 503.

Illinois.— Black v. Lusk, 69 111. 70.

Iowa.— Wilson v. Triblecock, 23 Iowa 331;
Hintrager v. Bates, 18 Iowa 174.

New Bampshire.— George v. Concord, 45
N. H. 434.

New YorH.— Metropolitan Bank v. Van
Dyck, 27 N. Y. 400; Meyer v. Roosevelt, 25
How. Pr. (N. Y.) 97.

Pennsylvania.— Shollenberger v. Brinton,
52 Pa. St. 9; Hepburn v. Watts, 28 Leg. Int.

(Pa.) 333.

South Carolina.— O'Neil v. McKewn, 1

S. C. 147.

Tennessee.— Johnson v. Ivey, 4 Coldw.
(Tenn.) 608, 94 Am. Dec. 206.

United States.— Knox v. Lee, 12 Wall.
(U. S.) 457, 20 L. ed. 287.

Contra, Griswold ;•. Hepburn, 2 Duv. (Ky.

)

20; Dean v. Carnahan, 7 Mart. N. S. (La.)

258; Martin v. Martin, 20 N. J. Eq. 421;
Hepburn v. Griswold, 8 Wall. (U. S.) 603, 19

L. ed. 513.

See 10 Cent. Dig. tit. " Constitutional

Law," § 453 et seq.

A Mississippi act was held valid which pro-
vided that contracts for the payment of

money made between May 1, 1862, and May
1, 1865, were presumed to refer to " Confed-

erate money," unless the contrary appeared
on the face of the contract. Cowan v. Mc-
Cutchen, 43 Miss. 207. See also Prince Wil-

liam School Bd. V. Stuart, 80 Va. 64.

11. Peay v. Ramsey, 21 Ark. 91; Dundas
V. Bowler, 3 McLean (U. S.) 397, 8 Fed. Cas.

No. 4,141, 7 Law Rep. 343, 2 West. L. J. 27.

It was asserted, however, in Sturges v.

Crowninshield, 4 Wheat. (U. S.) 122, 4 L. ed.

529, that the prohibition against the states

making any laws impairing the obligation of

contracts does not restrain the states from
enabling debtors to discharge their debts by
the tender of property of no real value, be-

cause such a subject is expressly provided
for in that nothing but gold and silver coin

are made a tender in payments for debts.

12. Alabama.— Abbett v. Page, 92 Ala.
571, 9 So. 332.

Delaware.— Cook v. Gray, 2 Houst. (Del.)

455, 81 Am. Dec. 185.

Illinois.— McNamara v. People, 183 111.

164, 55 N. E. 625.

Indiana.— Graham v. State, 7 Ind. 470, 65
Am. Dec. 745.

Louisiana.—Hyde v. Planters' Bank, 8 Rob.
(La.) 416.

Maine.— Kingley v. Cousins, 47 Me. 91.

Minnesota.— Levering v. Washington, 3

Minn. 323.

New Hampshire.— Philbrick v. Philbrick,

39 N. H. 468.

New Yorh.— Swan v. Mutual Reserve Fund
L. Assoc, 155. N. Y. 9, 49 N. E. 258 [af-

firming 20 N. Y. App. Div. 255, 46 N. Y.
Suppl. 841 (reversing 17 Misc. (N. Y.) 722,

41 N. Y. Suppl. 444)].
Pennsylvania.— Headley v. Ettling, 1

Phila. (Pa.) 39, 7 Leg. Int. (Pa.) 39.

Rhode Island.— Island Sav. Bank v. Gal-
vin, 19 R. I. 569, 36 Atl. 1125, 20 R. I. 347,

39 Atl. 196; Cross v. Brown, 19 R. I. 220, 33
Atl. 147.

South Carolina.— Sims v. Steadman, 62
S. C. 300, 40 S. E. 677.

West Virginia.— RufFner v. Hewitt, 14

W. Va. 737; Fleming v. Holt, 12 W. Va. 143.

See 10 Cent. Dig. tit. " Constitutional

Law," § 465 et seq.

13. Joy V. Thompson, 1 Dougl. (Mich.)

373; Robeson v. Brown, 63 N. C. 554; Harris

17. Harsch, 29 Oreg. 562, 46 Pac. 141.

14. Hill V. Gregory, 64 Ark. 317, 42 S. W.
408; Stephens v. St. Louis Nat. Bank, 43

Mo. 385; Clay v. Iseminger, 190 Pa. St. 588,

42 Atl. 1039.

15. Van Metre v. Wolf, 27 Iowa 341. See
also Woods V. Souey, 166 111. 407, 47 N. E.

67; Bryson v. McCrary, 102 Ind. 1, 1 N. E.
55.
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to the stereotyped formula that remedies are always subject to alteration. A
legal obligation, which cannot be enforced is worthless ; therefore a statute, the

practical effect of which is to prevent enforcement, is invalid.'^ And if a law

makes a material subtraction from the efficiency of the remedy in force it may
work an impairment," as for instance where the security upon which a creditor

places legal reliance is sensibly diminished.*^ It is evident too that the character

of the contract itself may be materially changed by a law professing to act upon
the remedy.*'

h. Interest. The obligation to pay interest on money due by contract, be it

express or implied from the presumed intention of the parties (in view of the law

upon the subject when the contract was made), is apparently a part of the obliga-

tion of tlie contract. State laws therefore cannot change the rate of interest^ or

remit it altogether.^* But the allowance of interest upon a judgment as well as

the rate of it is probably within the control of the legislature, even with regard

to past contracts.^

16. Iowa.— Jordan v. Wimer, 45 Iowa 65.

Missouri.—• Cranor v. School Dist. No. 2,

151 Mo. 119, 52 S. W. 232.

Wew York.— Greeff v. Equitable L. Assur.

Soc, 40 N. y. App. Div. 180, 57 N. Y. Suppl.

871 [reversing 24 Misc. (N. Y.) 96, 52 N. Y.

Suppl. 503].

South Carolina.— Hayes v. Clinkscales, 9

S. C. 441; Dunham v. Elford, 13 Rich. Eq.
(S. C.) 190, 94 Am. Dec. 162.

Texas.— Texas-Mexican R. Co. v. Carr,

(Tex. 1889) 12 S. W. 90 (recording act);
Texas-Mexican R. Co. v. Locke, 74 Tex. 370,

12 S. W. 80.

Vermont.— Richardson v. Cook, 37 Vt. 599,

88 Am. Dec. 622.

See 10 Cent. Dig. tit. " Constitutional
Law," § 465 et seq.

17. For illustrations see the following
cases

:

Georgia.— Gunn v. Hendry, 43 Ga. 556.

Kansas.— Paris v. Nordburg, 6 Kan. App.
260, 51 Pae. 799.

Mississippi.— Leak v. Cook, 52 Miss. 799.

'North Carolina.— Latham v. Whitehurst,
69 N. C. 33.

Ohio.— Mather v. Cincinnati R. Tunnel
Co., 3 Ohio Cir. Ct. 284, 2 Ohio Cir. Dec.
161.

Oregon.— State v. Sears, 29 Oreg. 580, 43
Pac. 482, 46 Pac. 785, 54 Am. St. Rep. 808.

Pennsylvania.— Caldwell v. Railroad Co.,

25 Leg. Int. (Pa.) 332.

South Dakota.— Hollister v. Donahoe, 11

S. D. 497, 78 N. W. 959.

Washington.—Swinburne v. Mills, 17 Wash.
611, 50 Pac. 489, 61 Am. St. Rep. 932.

United States.— Heath, etc., Mfg. Co. v.

Union Oil, etc., Co., 83 Eed. 776.

See 10 Cent. Dig. tit. " Constitutional

Law," § 465 et seq.

18. Voltz V. Rawles, 85 Ind. 198; Martin
V. Prather, 82 Ind. 557 ; Parkham v. Vande-
venter, 82 Ind. 544; Patton v. Asheville, 109

N. C. 685, 1^ S. E. 92 ; Lefever v. Witmer, 10

Pa. St. 505; Bouknight v. Epting, 11 S. C. 71.

19. Georgia.—Abercrombie v. Baxter, 44
Ga. 36.
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Illinois.—Andrews, etc., Co. v. Atwood, 167
111. 249, 47 N. E. 387.

Louisiana.— Frey v. Hebenstreit, 1 Rob.
(La.) 561.

Mississippi.—-Hazard v. Illinois Cent. R.
Co., 67 Miss. 32, 7 So. 280.

United States.— Knights Templars', etc.,

Life Indemnity Co. v. Jarman, 104 Fed. 638,
44 C. 0. A. 93.

See 10 Cent. Dig. tit. " Constitutional
Law," § 465 et seq.

20. Arkansas.— Woodruff v. State, 3 Ark.
285.

Connecticut.— Hubbard v. Callahan, 42
Conn. 524, 19 Am. Rep. 564.

Florida.— Myrick v. Battle, 5 Fla. 345.

Minnesota.— State v. Foley, 30 Minn. 350,

15 N. W. 375.

Texas.— Landa v. Obert, 5 Tex. Civ. App.
020, 25 S. W. 342.

Washington.— Union Sav. Bank, etc., Co.

V. Gelbach, 8 Wash. 497, 36 Pac. 467, 24
L. R. A. 359.

See 10 Cent. Dig. tit. " Constitutional
Law," § 445.

But perhaps the rate of interest that re-

demptioners of land sold on foreclosure of a
mortgage are required to pay is subject to
change. See to that effect Robertson v. Van-
cleave, 129 Ind. 217, 26 N. E. 899, 29 N. E.
781, 15 L. R. A. 68; Connecticut Mut. L. Ins.

Co. V. Cushman, 108 U. S. 51, 2 S. Ct. 236, 27
L. ed. 648. Contra, Hillebert v. Porter, 28
Minn. 496, 11 N. W. 84 [disapproving Hey-
ward V. Judd, 4 Minn. 483; Stone v. Bassett,
4 Minn. 298].

21. Pretlow v. Bailey, 29 Gratt. (Va.) 212;
Cecil V. Deyerle, 28 Gratt. vVa.) 775; Rob-
erts V. Cocke, 28 Gratt. (Va.) 207. Contra,
Harmansou v. Wilson, 1 Hughes (U. S.)

207, 11 Fed. Cas. No. 6,074, 14 Am. L. Reg.
N. S. 627.

22. Fleming v. Holt, 12 W. Va. 143;
Wyoming Nat. Bank v. Brown, 9 Wyo. 153,
61 Pac. 465; Morley v. Lake Shore, etc., R.
Co., 146 U. S. 162, 13 S. Ct. 54, 36 L. ed.
925. But in Butler v. Rockwell, 17 Colo.
290, 29 Pac. 458, 17 L. R. A. 611, it was held
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1. Governmental Regulations. It is observable that individuals must neces-

sarily contract with full knowledge that the legislature may draw at any time

from the vast reservoir of power, defined and undefined, intrusted to it.''* Legis-

lation which can properly be referred to this great fund of authority, however
nearly it may affect the contract in question, is not invalid. But to describe the

legitimate scope for the exercise of such governmental power would be to set

forth the various subject-matter of the numerous cases illustrating the fact.^

j. Law in Foree. It is remarkable that courts have been called upon to affirm

the obvious trutli that a law in force at a time when a contract is made cannot
impair the obligation of that contract.^^

k. Validating Invalid Agreement. Only less remarkable is the frequent

necessity for deciding that a law is valid which gives binding force to a voluntary

agreement void^° or unenforceable^ when made. An act validating usurious

to be ineffectual where a reduction in the
rate of interest after judgment had been
entered.

53. Valid exercise of police power.— The
fact that defendant had entered into a con-

tract for the construction of his tenement-
house before the taking effect of the Tene-

ment-House Act (Laws (1901), c. 334), regu-
lating their erection, did not relieve him from
liability to its provisions, on the ground
that the act impaired the obligation of his
contract, it being a valid exercise of police

power. New York v. Herdje, 68 N. Y. App.
Div. 370, 74 N. Y. Suppl. 104.

54. For illustrations of such governmental
power see the following cases:

Alabama.^ Crosby v. Montgomery, 108
Ala. 498, 18 So. 723 ; Blann v. State, 39 Ala.
353, 84 Am. Dec. 788.

Colorado.— Day v. Madden, 9 Colo. App.
464, 48 Pac. 1053.

Connecticut.— Barlow v. Gregory, 31 Conn.
261; Reynolds v. Geary, 26 Conn. 179; Starr
v. Pease, 8 Conn. 541.

Indiana.— Currier v. Elliott, 141 Ind. 394,

39 N. E. 554; Taylor v. Stockwell, 66 Ind.

505.

Louisiama.—.Guillotte v. New Orleans, 12
La. Ann. 432.

Maine.—• Cottrill v. Myrick, 12 Me. 222.

Massachusetts.—Atty.-Gen. v. Williams,
174 Mass. 476, 55 N. E. 77 ; Brown v. Penob-
scot Bank, 8 Mass. 445.

'New York.— New York v. Herdje, 68 N. Y.
App. Div. 370, 74 N. Y. Suppl. 104; Powers
V. Shepard, 49 Barb. (N. Y. ) 418 [reversing

45 Barb. (N. Y.) 524, 1 Abb. Pr. N. S.

(N. Y.) 129]; Lindenmuller v. People, 33
Barb. (N. Y.) 548; Le Couteulx v. Erie
County, 7 Barb. (N. Y.) 249; Matter of

Mulligan, 4 Misc. (N. Y.) 361, 24 N. Y.

Suppl. 321, 53 N. Y. St. 846: People v. Phyfe,
20 N. Y. Suppl. 461, 48 N. Y. St. 350;
Coates V. New York, 7 Cow. (N. Y.) 585;
New York v. Slack, 3 Wheel Crim. (N. Y.)

237.

Ohio.— Loring v. State, 16 Ohio 590; Tar-
vin V. Broughton, 8 Ohio Dec. (Reprint)

451, 8 Cine. L. Bui. 21.

Pennsylvania.— Myers V. Irwitl, 2 Serg.

& R. (Pa.) 368; Com. v. Wilson, 14 Phila.

(Pa.) 384, 37 Leg. Int. (Pa.) 484; In re

Girard Ave., 10 Phila. (Pa.) 145, 31 Leg.
Int. (Pa.) 164.

South Carolina.— Hardin v. Trimmier, 27
S. C. 110, 3 S. E. 46.

Tennessee.— Knoxville Corp. v. Bird, 12

Lea (Tenn.) 121, 47 Am. Rep. 326.

Virginia.— Savage's Case, 84 Va. 619, 5

S. E. 565.

Washington.— Woodward - ;;. Winehill, 14
Wash. 394, 44 Pac. 860.

United States.— Henderson Bridge Co. v.

Henderson, 173 U. S. 592, 19 S. Ct. 553, 43
L. ed. 823 ; Western Union Tel. Co. v. James,
162 U. S. 650, 16 S. Ct. 934, 40 L. ed. 1105;
Deming v. V. S., I Ct. CI. 190.

See 10 Cent. Dig. tit. " Constitutional
Law," § 414 et seq.

25. Georgia.— Roby v. Boswell, 23 Ga. 51.

Illinois.— Parrott v. Kumpf, 102 111. 423.

Indiana.— Barrett v. Millikan, 156 Ind.

510, 60 N. E. 310; Churchman v. Martin, 54
Ind. 380.

Kentucky.— Elliott v. Gibson, 10 B. Mon.
(Ky.) 438.

Missouri.— Daggs v. Orient Ins. Co., 136
Mo. 382, 38 S. W. 85, 58 Am. St. Rep. 638,
35 L. R. A. 227.

Ohio.— Oyler v. Seanlan, 33 Ohio St. 308;
Nimmons v. Westfall, 33 Ohio St. 213.
Pennsylvania.— Com. ;;. Keary, 198 Pa.

St. 500, 48 Atl. 472; Felts' Appeal, (Pa.

1889) 17 Atl. 195.

See ID Cent. Dig. tit. " Constitutional
Law," § 414 et seq.

36. McMahon v. Boden, 39 Conn. 316;
Welch V. Wadsworth, 30 Conn. 149, 79 Am.
Dec. 239; Lewis v. McElvain, 16 Ohio 347
[disregarding an opinion expressed in John-
son V. Bentley, 16 Ohio 97] ; Satterlee v.

Matthewson, 2 Pet. (U. S.) 380, 7 L. ed. 458.

27. Indiana.— Stein v. Indianapolis Bldg.,
etc., Assoc, 18 Ind. 237, 81 Am. Dec. 353.

Massachusetts.— Rogers v. Ward, 8 Allen
(Mass.) 387, 85 Am. Dec. 710.

Montana.— Mutual Ben. L. Ins. Co. v.

Winne, 20 Mont. 20, 49 Pac. 446.

New York.— Syracuse City Bank v. Davis,
16 Bflfrb. (N. Y.) 188.

[IX. D. 2, k]
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loans,^ or an act perfecting defective conveyances,^ may be mentioned as examples
of this class of legislation.

1. Enforcing a Moral Duty. Finally statutes are constitutional wliicli come to

the aid of an equitable principle, enforcing a moral duty for the assertion of

which there is no legal provision ; as for instance statutes providing for the reim-
bursement of taxes in certain cases,^ or betterment laws, allowing for the value
of improvements made in good faith by certain occupants of land.^'

E. Remedies on Contracts of Individuals and Private Corporations—
1. Legislative Contract in General— a. As to Subsequent Contracts. Legisla-

tion as to remedies is constitutional as regards contracts subsequently entered
into.^

b. As to Prior Contracts. There is a distinction between laws affecting the

contract itself ^ and laws affecting the remedy thereon.^ The legislature has the

power to change the remedy on an existing contract,^ if in so doing it does not

go too far. Therefore a statute regulating matters of procedure and the mode of

pursuing an existing remedy with relation to past as well as future contracts is

constitutional, provided that no new burdens and restrictions which would mate-

Rhode Island.— Stokes v. Rodman, 5 R. I.

405.

Tennessee.— Swope v. Jordan, 107 Tenn.

166, 64 S. W. 52.

See 10 Cent. Dig. tit. " Constitutional

Law," § 432 et seq.

28. Connecticut.— Welch v. Wadsworth,
30 Conn. 149, 79 Am. Dec. 239; Mechanics',

etc., Mut. Sav. Bank, etc., Assoc, v. Allen,

28 Conn. 97.

Illinois.— Drake v. Latham, 50 111. 270;

Parmelee v. Lawrence, 48 111. 331.

Indiana.— Pattison v. Jenkins, 33 Ind. 87 ;

Klingensmith v. Reed, 31 Ind. 389; Andrews
V. Russell, 7 Blackf. (Ind.) 474.

Maryland.— Grinder v. Nelson, 9 Gill

(Md.) 299, 52 Am. Dec. 694; Wilson v.

Hardesty, 1 Md. Ch. 66.

Virginia.— Danville v. Pace, 25 Gratt.

(Va.) 1, 18 Am. Rep. 663.

United States.— Ewell v. Daggs, 108 U. S.

143, 2 S. Ct. 408, 27 L. ed. 682.

Contra, Gilliland r. Phillips, 1 S. C. 152.

See 10 Cent. Dig. tit. " Constitutional

Law," § 432 et seq.

29. Indiana.— Burget v. Merritt, 155 Ind.

143, 57 N. E. 714; Davis v. State Bank, 7

Ind. 316.

Iowa.— Brinton v. Seevers, 12 Iowa 389.

Kentucky.— Thornton v. McGrath, 1 Duv.

(Ky.) 349. But see Pearce v. Patton, 7

B. Mon. (Ky.) 162, 45 Am. Dec. 61.

Ohio.— Chesnut v. Shane, 16 Ohio 599, 47

Am. Dec. 387; Purcell v. Goshorn, 2 Disn.

(Ohio) 90.

Pennsylvania.— Jones' Appeal, 57 Pa. St.

369; Menges v. Wertman, 1 Pa. St. 218;

Tate V. Stooltzfoos, 16 Serg. & R. (Pa.) 35,

16 Am. Dec. 546.

United States.— Grosa v. U. S. Mortgage

Co., 108 U. S. 477, 2 S. a. 940, 27 L. ed.

795; Watson v. Mercer, 8 Pet. (U. S.) 88,

8 L. ed. 876.
. ,

See 10 Cent. Dig. tit. "Constitutional

iLaw," § 444.

30. Claypoole v. King, 21 Kan. 602; Coles

[IX, D. 2. k]

V. Washington County, 35 Minn. 124, 27
N. W. 497.

31. Massachusetts.— Bacon v. Callander,

6 Mass. 303.

South Carolina.— Lumb v. Pinckney, 2

1

S. C. 471.

Texas.— Cahill v. Benson, 19 Tex. Civ. App.
30, 46 S. W. 888.

Vermont.— Brown v. Storm, 4 Vt. 37.

Wisconsin.— Pacquette v. Piekness, 19 Wis.
219.

United States.— Griswold v. Bragg, 48
Fed. 519; Albee v. May, 2 Paine (U. S.) 74,

1 Fed. Cas. No. 134.

Contra, Nelson v. Allen, 1 Yerg. (Tenn.)

360.

See 10 Cent. Dig. tit. " Constitutional

Law," § 446.

32. McGannon v. Michigan Millers' Mut.
F. Ins. Co., 127 Mich. 636, 87 N. W. 61, 89
Am. St. Rep. 501, 54 L. R. A. 739. See also

Small V. Hammes, 156 Ind. 556, 60 N. E.

342.

33. To hold that a contract made under
an old law is to be governed by subsequent
legislation would be to construe such legisla-

tion as valid and not void, as impairing the

obligations of contracts previously made.
Kendall v. Fader, 99 111. App. 104 [affvrmed

in 196 111. 221, 65 N. E. 318, 89 Am. St. Rep.

317].

A statute requiting sales under deeds of

trust to be made on a certain day of the
month is unconstitutional, as applied to a
deed executed before the passage and provid-

ing for sale " at any time " after default.

Thompson v. Cobb, 95 Tex. 140, 65 S. W.
1090.

34. The remedies which the law provides
to enforce a contract do not constitute a,

part of the contract itself, and are within the

control of the legislature. Kendall v. Fader,

99 111. App. 104 [affirmed in 196 111. 221,

65 N. E. 318, 89 Am. St. Rep. 317].

35. A good example of this is the aboli-

tion of imprisonment for debt. Statutes tak-
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rially impair the value and benefit of the contract are imposed,^^ and in general a

statute not operating directly on the contract but merely modifying the nature

and extent of the remedy for its enforcement is not unconstitutional.^'' But
although such laws are generally held not to be unconstitutional they may become
so if they impair or destroy a right.^ Therefore an alteration by law of an exist-

ing legal remedy for the enforcement of a contract to such an extent as mate-
rially to affect the rights which the parties had at the time tlie contract was
entered into is unconstitutional.^' And it is essential that whatever changes are

made a remedy be left as substantial as that in existence when the contract was
made, for the remedy being necessarily inseparable from the obligation, any law
which clogs it with conditions and restrictions which materially impair its effi-

ciency, and which did not exist when the contract was made, impairs the obligation.^

ing from a creditor the right to hold the
body of the debtor are almost universally held
to be constitutional. See infra, IX, E, 12.

36. Alabama.— Since the law does not sup-
pose parties to contract with reference to
the remedy, it is competent for the legislature
to change the time when the courts shall be
held, and thus expedite or delay the remedy.
Eathbone v. Bradford, 1 Ala. 312.
Kentucky.— A bond dated before the pas-

sage of the statute giving the summary rem-
edy by petition and summons may be enforced
under such statute, since the statute has ref-

erence only to the mode of enforcing the con-

tract, and not to its nature. Grubbs v. Har-
ris, 1 Bibb (Ky.) 567.

Louisiana.— Baldwin v. Bennett, 6 Rob.
(La.) 309; State v. Bermudez, 12 La. 352.

Mississippi.—• Briscoe v. Anketell, 28 Miss.
361, 61 Am. Dec. 553.

New Jersey.— Rader v. Southeasterly Road
Dist., 36 N. J. L. 273.

New York.— Van Rensselaer v. Read, 26
K Y. 558.

Pennsylvania.— Huntzinger v. Brock, 3

Grant (Pa.) 243; Umbenhauer v. Miller, 1

Woodw. (Pa.) 69.

Texas.— Ward v. Hubbard, 62 Tex. 559.

United States.— Tennessee v. Sneed, 96

U. S. 69, 24 L. ed. 610; U. S. v. Conway,
Hempst. (U. S.) 313, 25 Fed. Cas. No.
14,849.

37. Alabama.— Bloodgood v. Cammack, 5

Stew. & P. (Ala.) 276.

Delaware.— Maxwell v. Devalinger, 2

Pennew. (Del.) 504, 47 Atl. 381.

Georgia.—• Cutts v. Hardee, 38 Ga. 350

;

Carey v. Giles, 9 Ga. 253.

Indiana.— Heagy v. State, 85 Ind. 260;

State V. Bennett, 24 Ind. 383.

Iowa.— Watts v. Everett, 47 Iowa 269.

Kentucky.—Howard v. Kentucky, etc., Mut.
Ins. Co., 13 B. Mon. (Ky.) 282.

New York.— Conkey v. Hart, 14 N. Y. 22;

James v. StuU, 9 Barb. (N. Y.) 482.

Pennsylvania.—^Williams' Appeal, 72 Pa.

St. 214; Kentucky Bank v. Schuylkill Bank,

1 Pars. Eq. Cas. (Pa.) 180.

Utah.— Kirkman v. Bird, 22 Utah 100, 61

Pac. 338, 83 Am. St. Rep. 774, 58 L. R. A.

669.

United States.— Evans-Snider-Buel Co. v.

McFadden, 105 Fed. 293, 44 C. C. A. 494, 58

L. R. A. 900; Gordon v. South Fork Canal
Co., 1 McAU. (U. S.) 513, 11 Fed. Cas. No.
5,621 [reversed in 6 Wall. (U. S.) 561, 18
L. ed. 894].

See 10 Cent. Dig. tit. " Constitutional
Law," § 474.

It is sometimes said that the law of the
remedy is no part of the contract. Templeton
V. Home, 82 111. 491; Wood v. Child, 20 111.

209; Ray v. Cannon, 2 Mart. N. S. (La.) 26.

And see, generally. Contracts.
38. Paschal v. Perez, 7 Tex. 348.

39. Alabama.— Adams v. Creen, 100 Ala.
218, 14 So. 54; Limestone County Com'rs Ct.

V. Rather, 48 Ala. 433. And see Martin v.

Hewitt, 44 Ala. 418.
Arkansas.— McCreary v. State, 27 Ark.

425; Woodruff v. Scruggs, 27 Ark. 26, 11 Am.
Rep. 777.

California.— Smith v. Morse, 2 Cal. 524.

Kansas.— Watkins v. Glenn, 55 Kan. 417,
40 Pac. 316.

Kentucky.—-Lapsley v. Brashears, 4 Litt.

(Ky.) 47.

Mississippi.— Commercial Bank v. Cham-
bers, 8 Sm. & M. (Miss.) 9; Nevitt v. Port
Gibson Bank, 6 Sm. & M. (Miss.) 513.

South Carolina.—• Cochran v. Darcy, 5 S. C.

125.

Tennessee.—• Webster v. Rose, 6 Heisk.
(Tenn.) 93, 19 Am. Rep. 583.

Teajos.— McLane v. Paschal, 62 Tex. 102;
Helm V. Pridgen, 1 Tex. App. Civ. Cas. § 643.

Virginia.— Roberts v. Cocke, 28 Gratt.

(Va.) 207.

United States.— Walker r. Whitehead, 16

Wall. (U. S.) 314, 21 L. ed. 357; Burton v.

Koshkonong, 4 Fed. 373; Gordon v. South
Fork Canal Co., 1 McAll. (U. S.) 513, 10 Fed.
Cas. No. 5,621 [reversed in 6 Wall. (U. S.)

561, 18 L. ed. 894] ; Martin v. Somerville
Water-Power Co., 3 Wall. Jr. (U. S.) 206,

16 Fed. Cas. No. 9,165, 5 Am. L. Reg. 400,

27 How. Pr. (N. Y.) 161, 37 Hunt. Mer. Mag.:

64, 13 Leg. Int. (Pa.) 332.
)

See 10 Cent. Dig. tit. "Constitutional

Law," § 474.

40. Arkansas.— Riggs v. Martin, 5 Ark.

506, 41 Am. Dec. 103.

Louisiana.-^ State v. New Orleans, 34 La.

Ann. 1149; Robert v. Coco, 25 La. Ann. 199.

Mississippi.— Lessley v. Phipps, 49 Miss.

790.

[IX, E, 1, b]



1000 [8 Cye.J CONSTITUTIONAL LA W
2. Deprivation of Remedies. It follows a fortiori from what has been said

that in general the legislature cannot extinguish the remedy altogether.** Thus
for instance statutes providing that persons aiding the Rebellion should be barred
from the collection of their debts are held to impair the obligation of contracts.^

3. Cumulative Remedies. The creation of an additional remedy to enforce
existing contracts does not impair the obligation of contracts, and a statute pro-

viding for such an additional remedy is almost uniformly held constitutional.*^

'New Jersey.— Baldwin v. Newark, 38
N. J. L. 158.

'New York.— People v. Carpenter, 46 Barb.
(N. Y.) 619; Neass v. Mercer, 15 Barb.
(N. Y.) 318.

Pennsylvania.— Thompson v. Com., 81 Pa.
St. 314.

Wisconsin.— Von Baumbach v. Bade, 9

Wis. 559, 76 Am. Dec. 283.
United States.— Western Nat. Bank v.

Reckless, 96 Fed. 70. In Webster v. Bowers,
104 Fed. 627, it was held that Kan. Laws
(1898), c. 10, which provide for the enforce-

ment of stock-holders' liability by a receiver

for the benefit of all the creditors alike does

not, as to prior contracts, supersede the pro-

visions of the earlier law, which gave a cred-

itor a right to enforce the liability of any par-

ticular stock-holder for his own benefit.

See 10 Cent. Dig. tit. " Constitutional

Law," § 474.

Statutes which, abolishing one remedy, yet
leave another sufficiently substantial have
been held constitutional. Paschall v. Whit-
sett, 11 Ala. 472; Watts v. Everett, 47 Iowa
269; Stocking v. Hunt, 3 Den. (N. Y.) 274.

41. California.— Scarborough v. Dugan, 10

Cal. 305.

Illinois.^ Brace v. Schuyler, 9 111. 221, 46

Am. Dec. 447.

Kentucky.— Commonwealth Bank v. Pat-

ton, 4 J. J. Marsh. (Ky.) 190.

New Jersey.— Scaine v. Belleville Tp., 39

N. J. L. 526.

Wisconsin.— The legislature cannot declare

that certain facts shall be a defense to actions

on previously existing contracts. Cornell v.

Hichens, 11 Wis. 353; Johnson v. Bond,

Hempst. (U. S.) 533, 13 Fed. Cas. No. 7,374.

See 10 Cent. Dig. tit. " Constitutional

Law," § 475.

Remedy on contract against sound morals.

—A remedy on a contract which is against

sound morals, natural justice, and right, may
exist by virtue of the positive law under

which the contract was made; but such rem-

edy can only be enforced so long as that law
remains in effect. As such remedy derives all

its support from th^ statute, it cannot, for

any purpose, survive its repeal. Buckner v.

Street, 1 Dill. (U. S.) 248, 4 Fed. Cas. No.

2,098, 13 Int. Eev. Eec. 114, 7 Nat. Bankr.

Reg. 255; Osborn v. Nicholson, 1 Dill. (U. S.)

219, 18 Fed. Cas. No. 10,595, 6 Am. L. Rev.

572, 13 Int. Rev. Rec. 106. And see Sydnor
V. Palmer, 32 Wis. 406. In French v. Tum-
lin, 9 Fed. Cas. No. 5,104, 10 Am. L. Reg.

N. S. 641, 6 Am. L. Rev. 367, 14 Int. Eev.

Eec. 140, it was held that a provision of the

[IX. E, 2]

Georgia constitution that the courts shall

have no jurisdiction to enforce a, debt, the

consideration of which was a slave or slaves,

or the hire thereof, was void as imposing the

obligation of contracts so far as it related

to contracts made before the emancipation
proclamation.

Statutes forbidding the maintenance of ac-

tions for liquors.— The general language of

the act of 1851, " for the suppression of drink-

ing houses and tippling shops," must be so

limited as to forbid the maintenance of any
action for the recovery or possession of such
liquors, or their value, as were liable to seiz-

ure and forfeiture, or intended for sale in vio-

lation of the provisions of the act. If it for-

bade the maintenance of any action for

liquors or their value, the act would be un-

constitutional. Preston v. Drew, 33 Me. 558,

54 Am. Dec. 639. An act providing that no
action shall be maintained in any court in

the state for liquors sold in any other state

with intent to enable any person to violate

the act is not unconstitutional, as impairing
the obligation of a contract, although the

sale may have been valid under the laws of

such other state. Reynolds v. Geary, 26 Conn.
179; Davis v. Bronson, 6 Iowa 410; Barrett
V. Delano, (Me. 1888) 14 Atl. 288.

Subrogation.— It has been held in Maine
that a statute limiting the liability of rail-

road corporations for fire communicated from
a locomotive, to the excess of the injury of

the property-owner over the net amount of

insurance recovered, and which provides that

if the insurance is not so recovered the policy

shall be assigned to the railroad corporation

which may sue thereon does not impair the

obligation of a contract of insurance pre-

viously made because the liability of the rail-

road corporation was theretofore a statutory

liability and could therefore be limited by
statute and a contract between others could
not keep it alive. The rights which a prop-

erty-owner whose property was damaged by
fire had against the railroad were not con-

tractual rights, and could therefore be varied
by statute, and the insurance company could

not stand in a better position than such
owner. Leavitt v. Canadian Pac. E. Co., 90
Me. 153, 37 Atl. 886, 38 L. E. A. 152.

42. Vernon v. Henson, 24 Ark. 242; Davis
V. Pierse, 7 Minn. 13, 82 Am. Dec. 65.

43. Indiana.— Maynes v. Moore, 16 Ind.

116.

Louisiana.— State v. New Orleans, etc., E.
Co., 42 La. Ann. 550, 7 So. 606.

New York.— Litchfield v. Vernon, 41 N. Y.
123.
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4. Remedies to Enforce Particular Contracts— a. Bonds. The obligors on a

bond have no vested right in the state of law existing at the date of the bond.

A new rule of law affecting the remedy on such bonds will apply to bonds exist-

ing at the date of its passage.**

b. Leases. Statutes giving a more efficient or speedy remedy for the enforce-

ment of leases are not unconstitutional ;^' nor are legislative enactments restrict-

ing the remedy in existence at the time the lease was made, provided a sufficient

remedy is left to the parties.**

e. Liens and Mortgages— (i) In Genebal. The legislature may by statute

modify the existing law as to mechanics' liens and the manner of their enforce-

ment.*'' And minor details of the law relating to the remedy of mortgagees by
foreclosure may be changed,^ as for instance the length of time required by law
for advertising mortgagees' sales ;*' but no substantial rights of the mortgagee to

North Carolina.— Brown v. Brittain, 84
N. C. 552.

Tennessee.— Hope v. Johnson, 2 Yerg.
(Tenn.) 123.

Virginia.— Winn v. Bowles, 6 Munf. (Va.

)

23.

Wisconsin.— Paine v. Woodworth, 15 Wis.
298.

United States.— New Orleans, etc., R. Co.

V. Louisiana, 157 U. S. 219, 15 S. Ct. 581, 39
L. ed. 679. An act of a state legislature

which gives a remedy on a contract which was
prohibited at the time it was made is con-

stitutional. U. S. V. Sampervac, Hempst.
(U. S.) 118, 27 Fed. Cas. No. 16,2160; Milne
V. Huber, 3 McLean (U. S.) 212, 17 Fed. Cas.

No. 9,617.

See 10 Cent. Dig. tit. " Constitutional
Law," S 476.

Authorizing attachment on claim not due.— An act authorizing an attachment on a
claim not due does not contravene the pro-

vision of the constitution that the legislature

shall pass no law impairing the obligation of

contracts. Mosher v. Bay Circuit Judge, 108

Mich. 503, 66 N. W. 384.

The Maryland statute which authorized

the commissioners of the city of Washington
to resell lots of which the purchase-money
was not paid within a certain time after it

ought to have been was held not to impair

a contract previously made by the commis-
sioners for the sale of those lots, but merely
to give a new remedy. Stoddart ;;. Smith, 5

Binn. (Pa.) 355.

44. Winslow v. People, 117 111. 152, 7

N. E. 135.

45. Woods V. Soucy, 166 III. 407, 47 N. E.

67.

An act furnishing a more speedy remedy
to punish the wrong of a forcible detention,

J
or to enforce the contract of the tenant by

'iiCausing him to surrender, is not unconstitu-

tional as .impairing the obligation of a con-

tract, although the contract of tenancy was
made before the passage of the act. Brubaker

V. Poage, 1 T. B. Mon. (Ky.) 123, 128.

Remedies for condition broken.— The stat-

ute of 1805, enacting that all the provisions

of the statute of 1787 relative to the rem-

edies of a landlord for condition broken by

his lessee shall be construed to extend as well

to grants or leases in fee reserving rents as

to leases for life and years, any law, usage,

or custom to the contrary notwithstanding,

does not impair the binding force of grants
and conveyances to which it is extended, since

it enlarges the remedy for the enforcement of

the grant. Van Rensselaer v. Smith, 27 Barb.

(N. Y.) 104, 154 note.

46. Conkey v. Hart, 14 N. Y. 22; Van
Rensselaer v. Snyder, 13 N. Y. 299; Guild !'.

Rogers, 8 Barb. (N. Y.) 502; Drehman v.

Stifle, 8 Wall. (U. S.) 595, 19 L. ed. 508.

N. Y. Stat. (1846), c. 274, abolishing dis-

tress for rent, is effectual to take away the
right to resort to the legal process of distress,

under a lease providing that the lessor might
distrain, sue, or resort to any other legal rem-
edy. Conkey v. Hart, 14 N. Y. 22; Van Rens-
selaer V. Snyder, 13 N. Y. 299.

47. Alabama.— Osborn v. D. Johnson Wall-
Paper Co., 99 Ala. 309, 13 So. 776.

Colorado.— Woodbury v. Grimes, 1 Colo.

100.

Illinois.— Templeton r. Home, 82 HI. 491.

Pennsylvania.— Evans v. Montgomery, 4
Watts & S. (Pa.) 218; Mehl v. Carey, 21 Pa.
Co. Ct. 275.

United States.— Livingston v. Moore, 7

Pet. (U. S.) 469, 8 L. ed. 731.

See 10 Cent. Dig. tit. " Constitutional
Law," § 480.

48. Chapin v. Billings, 91 111. 539.

N. J. Acts (1880), p. 255, providing that in

foreclosure proceedings thereafter com-
menced no personal decree for deficiency shall

be taken, applies to mortgages given before

the date of its passage, and is not, so far

as cases in which there is a remedy at law
are concerned, unconstitutional, as depriving
a party of any remedy for enforcing a con-

tract which existed when the contract was
made, because a more efficacious remedy of

the same sort at law remains; and the legis-

lature may, without infringing the prohibi-

tion of the constitution, take away one of two
or more equally efficacious remedies of the
same sort. Newark Sav. Inst. v. Forman, 33
N. J. Eq. 436.

49. Thus the period of advertising mort-
sales may be reduced. The law in

[IX, E, 4. e. (i)]
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the enforcement of his security can be taken away,^ as by laws which delay the
foreclosure proceedings on which the mortgagee relied in taking the mortgage,^'
subject the mortgagee's estate to new conditions of redemption,^^ or deprive the
mortgagee of the right to take possession of his security at the agreed time.^

(ii) Eequimino Enforcement of Security Before Action on Debt
Secured. A statute requiring the holder of a mortgage to foreclose the mort-
gage before suing on the note secured has been held unconstitutional.^

5. Rights of Action and Defenses. It is competent for a state legislature to

give a right of action on contracts which were prohibited at the time they were
made ; and such a statute does not impair the obligation of contracts, but
merely gives a right of action.^^ Except, however, in certain instances it is not

force at the time of the execution of a mort-
gage to the school fund required the county
auditor to give sixty days' notice of sales for

the non-payment of the principal or interest

of the loans. By subsequent legislation,

three weeks' notice was made sufficient. It

was held that the law reducing the time of

notice related only to the remedy and did

not impair the obligation of the contract.

Webb V. Moore, 25 Ind. 4. N. Y. Acta (1842),

c. 277, reducing from twenty-four to twelve
weeks the duration of advertising required

to foreclose a mortgage, and applying to all

mortgages, whether executed before or after

its passage, is not unconstitutional, as im-

pairing the obligation of contracts. James v.

Andrews, Seld. Notes (N. Y.) 9. But see

International Bldg., etc., Assoc, v. Hardy, 86

Tex. 610, 26 S. W. 497, 40 Am. St. Rep. 870,

24 L. R. A. 284, holding that the act of March
21, 1889, prescribing the time and place of sale

of all land thereafter to be sold under power
conferred by trust deed, and requiring notice

to be given " as now required in judicial

sales," and requiring the sales to be made at

public vendue on specilied dates, is unconsti-

tutional, in so far as it applies to trust

deeds executed before its enactment, and in

which the manner of sale prescribed differs

from that prescribed by the act. In Thomp-
son V. Cobb, 95 Tex. 140, 65 S. W. 1090, it was
held that a statute requiring sales under
deeds of trust to be made on a certain day of

the month was unconstitutional as applied to

a deed executed before its passage, and pro-

viding for a sale " at any time " after de-

fault.

50. O'Brien v. Krenz, 36 Minn. 136, 30

N. W. 458 ; Oatman v. Bond. 15 Wis. 20.

51. Me. Laws (1887), c. 129, provide that

where a debtor has mortgaged land to secure

the performance of a collateral agreement

other than to pay money, and foreclosure

proceedings have been commenced, and the

time of redemption has not expired, a cred-

itor having attached the mortgagor's interest

may file a bill to ascertain if the conditions

of the mortgage have been broken, and, if

such be the fact, a decree may be entered en-

abling the creditor, by fulfilling such require-

ments as the court may impose, to hold the

property for the satisfaction of his claim, and

that pending such proceedings the right of

[IX. E, 4. e, (l)]

redemption shall not expire by any attempted
foreclosure of the mortgage. The laws in

force theretofore defined the mode of fore-

closure of mortgages, and the time within
which the mortgagor may redeem. It was
held that the law was void as to mortgages
executed before it was enacted, as impairing
the obligation of contracts. Phinney i\

Phinney, 81 Me. 450, 17 Atl. 405, 10 Am. St.

Rep. 266, 4 L. R. A. 348.

52. N. J. Pub. Laws (1881), p. 184, pro-

viding that, where a debt is secured by bond
and mortgage, the first proceeding to collect

it shall be by foreclosure of the mortgage,
find that the foreclosure and sale shall be

opened, and the property subject to redemp-
tion on payment of the decree, if a judgment
shall, after foreclosure, be recovered on the

bond for the balance of the debt, is uncon-

stitutional, in that it subjects a mortgage to

new conditions of redemption which did not

exist when it was executed. Coddington v.

Bispham, 36 K. J. Eq. 574.

53. Blackwood v. Van Vleet, 11 Mich. 252;

Mundy v. Monroe, 1 Mich. 68 ; Boice v. Boice,

27 Minn. 371, 7 N. W. 687.

Contracts entered into aftet the act is

passed are not impaired.— The Ohio act of

May 4, 1885, making it a misdemeanor for

one who has sold and delivered personal prop-

erty to be paid for on instalments to retake

the same without tendering or refunding to

the purchaser the money so paid, after de-

ducting therefrom a reasonable compensation
for the use of such property, is not unconsti-

tutional, as impairing the obligation of con-

tracts made after its passage. Weil v. State,

3 Ohio Cir. Ct. 657 [aifirmed in 46 Ohio St.

450, 21 N. E. 643].

54. Wilkinson v. Rutherford, 49 N. J. L.

241, 8 Atl. 507 ; Baldwin v. Flagg, 43 N. J. L.

495. Contra, Swift v. Fletcher, 6 Minn. 550.

55. Police Jury v. McDonogh, 7 Mart.
(La.) 8; Mutual Ben. L. Ins. Co. v. Winne,
20 Mont. 20, 49 Pac. 446; Milne v. Huber, 3

McLean (U. S.) 212, 17 Fed. Cas. No. 9,617.

Mass. Stat. (1817), c. 186, § 5, which au-

thorizes towns that have incurred expense for

the support of paupers to maintain an action

against them for reimbursement, is valid so

far only as it applies to expenses thus in-

curred after the statute created the obliga-

tion. Medford v. Learned, 16 Mass. 215.
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competent for the state legislature to give a defense to actions on previously

existing contracts.'^

6. Insolvency Laws"— a. In General. A state bankrupt or insolvent law
which discharges a debt contracted subsequently to the passage of the law is con-

stitutional and effective as to citizens of that state.^ Such a law, however, pur-

porting to, discharge a debtor from all liability for any debt contracted before

such law was passed on his surrendering his property in the manner it prescribes

is void, as it impairs the obligation of the contract ; ^ and this latter proposition is

true, even though there was a similar law in force at the time the contract was
entered into, provided the new law renders it substantially easier for the debtor

to obtain his discharge.^ If, however, the new law makes it harder for the

debtor to get a discharge it is not unconstitutional and is applicable to contracts

entered into before its passage.*' And if an insolvency law is altogether repealed,

the rights of an insolvent are not impaired within the meaning of the constitu-

56. Cornell K. Hichens, 11 Wis. 353.

A defense provided by law, such as usury
or illegality, which would be available to
avoid a contract may be abrogated by stat-

ute without impairing the obligations of con-

tracts. Sparks v. Clapper, 30 Ind. 204
(usury) ; Wood v. Kennedy, 19 Ind. 68
(usury) ; Hill v. Smith, Morr. (Iowa) 70
( illegality of consideration )

.

A statute allowing the defense of want of

consideration to be made to a sealed instru-

ment executed in another state, where the

seal was conclusive, does not impair the obli-

gation of the contract, but pertains to the
remedy only. Williams v. Haines, 27 Iowa
251, 1 Am. Rep. 268.

A statute providing that a surety in a suit

brought against him may set up any defense
of which the principal may have availed him-
self, although construed as retrospective, is

not unconstitutional, as impairing the obli-

gation of contracts, as it relates entirely to

the remedy. Flagg v. Locke, 74 Vt. 320, 52

Atl. 424.

As to statute of limitations see infra, IX,
E, 14, d.

But not every law that abrogates defenses

is constitutional.— The Mo. Act of Jan. 26,

1864, § 22, amending the charter of a corpo-

ration, and making certificates of indebted-

ness issued by it, and executed in a certain

manner, conclusive evidence of facts therein

stated, is unconstitutional so far as it is

retrospective in operation, since it deprives

the company of any defense it might have in

an action on the contract, when the contract

was entered into. Hope Mut. Ins. Co. v.

Flynn, 38 Mo. 483, 90 Am. Dee. 438.

57. As to insolvent laws generally see In-

SOLVENCT.
58. Alabama.— Wilson v. Matthews, 32

Ala. 332.

Iowa.— Hawley v. Hunt, 27 Iowa 303, 1

Am. Rep. 273.

Kentucky.— Blair x>. Williams, 4 Litt.

(Ky.) 34.

Maryland.—Frej v. Kirk, 4 Gill & J. (Md.)

509, 23 Am. Dec. 581.

Massachusetts.— Betts v. Bagley, 12 Pick.

(Mass.) 572; Walsh v. Farand, 13 Mass. 19;
Blanchard v. Russell, 13 Mass. 1, 7 Am. Dec.
106.

New York.— Donnelly v. Corbett, 7 N. Y.
500; Sebring v. Mersereau, 9 Cow. (N. Y.

)

344; Jacques v. Marquand, 6 Cow. (N. Y.

)

497; Mather v. Bush, 16 Johns. (N. Y.) 233,
4 City Hall Eec. (N. Y.) 97, 8 Am. Dec.
313.

Ohio.— Smith v. Parsons, 1 Ohio 236, 13
Am. Dec. 608.

Permsylvwma.— Eckstein v. Shoemaker, 3
Whart. (Pa.) 15.

United States.— Cook v. Moffat, 5 How.
(U. S.) 295, 12 L. ed. 159; Shaw v. Robbins,
12 Wheat. (U. S.) 369, 6 L. ed. 660; Ogden
V. Saunders, 1.2 Wheat. (U. S.) 213, 6 L. ed.

606; Sloane v. Chiniquy, 22 Fed. 213.

See 10 Cent. Dig. tit. " Constitutional
Law," § 484 et seq.

59. Cotmecticut.— Boardman v. De Forest,

5 Conn. 1 ; Medbury v. Hopkins, 3 Conn. 472

;

Hammett v. Anderson, 3 Conn. 304; Smith
V. Mead, 3 Conn. 253, 8 Am. Dec. 183.

Louisiana.— Ray v. Cannon, 2 Mart. N. S.

(La.) 26.

Maine.— Schwartz v. Drinkwater, 70 Me.
409.

Massachusetts.— Kimberly v. Ely, 6 Pick.
(Mass.) 440.

New Jersey.— Olden v. Hallet, 5 N. J. L.
466; Vanuxem v. Hazlehursts, 4 N. J. L. 192,
7 Am. Dec. 582.

New York.— Roosevelt v. Cebra, 17 Johns.
(N. Y.) 108; Hicks v. Hotehkiss, 7 Johns.
Ch. (N. Y.) 297, 11 Am. Dec. 472.

Texas.— Shelton v. Wade, 14 Tex. 52; Beers
V. Rhea, 5 Tex. 349.

Contra, Hemstead v. Reed, 6 Conn. 480;
Farmers', etc.. Bank v. Smith, 3 Serg. & R.
(Pa.) 63; Adams v. Storey, 1 Paine (U. S.)

79, 1 Fed. Cas. No. 66, 16 Hall L. J. 474.
See 10 Cent. Dig. tit. " Constitutional

Law," § 484 et seq.

60. In re Wendell, 19 Johns. (N. Y.) 153.

61. Porter v. Imus, 79 Cal. 183, 21 Pae.
729; Pomeroy v. Gregory, 66 Cal. 572, 574,
6 Pac. 492, 493; Hundley v. Chaney, 65 Cal.

363, 4 Pac. 238.

[IX, E. 6, a]



1004 [8 Cyc] CONSTITUTIONAL LA W
tional inhibition.*' A statute suspending the remedy of creditors for a long time

is unconstitutional,^ but provision for a reasonable delay is held not to impair the

obligation of contracts."

b. Discharge as Against Creditors Accepting'' a Dividend. A statute barring

the claims of creditors who receive a dividend from the property of the insolvent

in accordance vcitli the terms of the act is not unconstitutional.**

e. Regulating Payment of Secured Claims. A state may by statute regulate

the payment of secured claims which are in existence at the time the statute is

passed.*'

d. Providing For Appointment of Receiver.** A receiver of a corporation

may be appointed if necessary without impairing the obligation of contracts made
by the debtors of the corporation.*'

63. Eckstein v. Shoemaker, 3 Whart. (Pa.)

15.

63. Northern Bank v. Squires, 8 La. Ann.
318, 58 Am. Dee. 682; U. S. Bank u. Fred-
erickson, 2 Fed. Cas. No. 945.

64. Rasch v. His Creditors, 3 Rob. (La.)

407; Chiapella v. Lanusse, 10 Mart. (La.)

448; Tennessee Banlc v. Horn, 17 How.
(U. S.) 157, 15 L. ed. 70.

The piovision of an insolvent law which
does not grant a discharge of the debtor on
surrender of all his property to an assignee
or a receiver, but merely gives a priority to

creditors who will release the debtor over
those who stand back and do not accept the

conditions under which his property passes

to the assignee or the receiver, and who alone

can receive dividends from the estate, is not
in conflict with the constitution of the state

or of the United States. The law, by giving
this priority, does not impair the obligation

of contracts. Mather v. Nesbit, 4 McCrary
(U. S.) 505, 13 Fed. 872.

Statute limiting time afiorded for proof.

—

It is competent for the legislature to pass a
law requiring a creditor of an insolvent es-

tate to prove his claim before the commis-
sioners within the time and according to the

method prescribed by the act, or be forever

barred, unless he shall find property of the
intestate not accounted for by the adminis-

trator before distribution; the act not tak-

ing away all remedy from the creditor, but
confining him to a specific one. Lightfoot v.

Cole, 1 Wis. 26.

65. Requiring creditors to express dissent

from proceedings.— The legislature has the
power to require a creditor of an embarrassed
corporation or individual to indicate his dis-

sent from measures deemed essential to the

common welfare of all concerned, or to suflfer

the penalty of being held to an assent, as

such requirement does not impair the obli-

gation of the contract between the debtor and
creditor. Union Canal Co. v. GilfilUn, 93

Pa. St. 95.

66. Alexander v. Gibson, 1 Nott & M.
(S. C.) 480; Keating v. Vaughn, 61 Tex. 518;

Downes v. Parshall, 3 Wyo. 425, 26 Pac. 994.

67. The insolvent act of 1853, section 19,

provides that, if any creditor shall present a

claim against any insolvent estate, who has

[IX, E, 6, a]

a mortgage security or a lien on the prop-

erty, the commissioners shall inquire into the
cash value of the security, and report the
same to the court, and that, unless such
creditor shall elect to relinquish such secu-

rity or lien, he shall be entitled to a dividend
only upon the excess of such claim above the
value of such security. The act of 1861 pro-

vided that the provisions of such section 19
should extend " to any and all securities by
mortgage or otherwise, held by any creditor

for any claim presented by him against any
estate in settlement under the provisions of
said act." It was held that the acts were
not unconstitutional, as impairing a vested
right of the creditor to a full dividend in
the assigned estate. Mechanics', etc., Bank's
Appeal, 31 Conn. 63. In Story v. Furman,
25 N. Y. 214, it was held that the state
could regulate the manner of enforcement
of stock-holders' liability to creditors of the
corporation without impairing the obligation

of the stock-holders' or creditors' contracts.

68. As to receivers generally see Receiv-
ers.

69. Hall V. Carey, 5 Ga. 239. In Persons
V. Gardiner, 26 Misc. (N. Y.) 663, 56 N. Y.
Suppl. 822, it was held that a certain act
of the legislature making bank stock-holders
individually liable for the debts of the bank
to the extent of the par value of the stock
merely gave the creditors of an insolvent

bank the right to one suit against all stock-

holders by one creditor for the benefit of him-
self and all the other creditors. A subse-

quent law amending the above act by pro-

viding that a suit against the stock-holders of

an insolvent bank should be prosecuted only
in the name of the receiver of such bank was
not as against the stock-holders void, as im-
pairing the obligation of existing contracts.

Receivership in case of mortgage.— On a
bill brought by an ordinary creditor the ap-

pointing of a receiver of chattel property held

by a mortgagee in possession, except in case

of necessity to secure the rights of other

parties, is to impair the obligations of the
contract between the mortgagee and mortga-
gor, and is beyond the constitutional powers
both of the court and of the legislature. Pat-
ten V. Accessory Transit Co., 4 Abb. Pr.
(N. Y.) 235, 13 How. Pr. (N. Y.) 502.
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e. Providing For Dissolution of Attachment ™ on Mailing Assignment Fop

Creditors. Inasmuch as an attachment is merely a matter of remedy and not

part of the contract between the parties, a law providing for the dissolution of

attachments on making an assignment for creditors does not impair the obligation

of contracts whether the contracts were made before'' or after the act was
passed.'^

f. Acts Invalidating Transfers Made in Contemplation of Insolvency. It is

a common provision of insolvency laws that conveyances made within a limited

time before the commencement of the proceedings in insolvency, a preference

being knowingly given and received, shall be void. Such a provision is not

unconstitutional as to conveyances made after its passage, even though the convey-

ances are to non-residents of the state passing the law.''

g. Discharge as Against Non-Resident Creditor. Because of the constitu-

tional provision a discharge under a state insolvent law does not bar the claims of

non-residents.'*

h. Preference of Creditors. There is a conflict of authority as to whether
one class of existing debts may be given a preference over other existing debts by
act of the state legislature."

7. Lien Laws '*— a. In General. A lien created by act of the parties, as for

70. Dissolution of attachment generally see

Attachment, 4 Cye. 769 e* seq.

71. Bigelow V. Pritchard, 21 Pick. (Mass.)

169; Baldwin t. Buswell, 52 Vt. 57. And see

Columbia Bank v. Overstreet, 10 Bush (Ky.)
148.

Attachment not dissolved.— An attachment
of a non-resident debtor's property made
prior to the going into effect of Me. Laws
(1891), c. 109, subjecting non-residents hav-

ing property in Maine to the provisions of the

insolvent law, was not dissolved by proceed-

ings in insolvency under that act, instituted

within four months after the attachment.

Chipman v. Peabody, 88 Me. 282, 34 Atl. 77

;

Peabody r. Stetson, 88 Me. 273, 34 Atl. 74.

And see Eau Claire Nat. Bank v. Macaulay,
101 Wis. 304, 77 N. W. 176; Peninsular Lead,

etc.. Works v. Union Oil, etc., Co., 100 Wis.

488, 76 N. W. 359, 69 Am. St. Rep. 934, 42

L. R. A. 331.

72. Wendell v. Lebon, 30 Minn. 234, 15

N. W. 109 ; Denny v. Bennett, 128 U. S. 489,

9 S. Ct. 134, 32 L. ed. 491; Sloane v. Chini-

quy. 22 Fed. 213.

73. Brown v. Smart, 145 U. S. 454, 12

S. Ct. 958, 36 L. ed. 773 {.affirming 69 Md.
320, 14 Atl. 468, 17 Atl. 1101]; Knower v.

Haines, 24 Blatchf. (U. S.) 488, 31 Fed.

513.

74. Chipman t. Peabody, 88 Me. 282, 34

Atl. 77; Owens v. Bowie, 2 Md. 457; Whit-

ney V. Whiting, 35 N. H. 457; McMillan r.

McNeill, 4 Wheat. (U. S.) 209, 4 L. ed. 552.

Discharge as against non-resident creditors

generally see Insolvency.
75. That statutes providing for such pref-

erences are constitutional and valid see Small

V. Hammes, 156 Ind. 556, 60 N. E. 342 (sub-

sequent contracts) ; Cass County v. Jack, 49

Mo. 196; Harness ». Green, 20 Mo. 316;

Luther v. Saylor, 8 Mo. App. 424; Ilgenfritz

V. Ilgenfritz, 5 Watts (Pa.) 158; Deiehman's

Appeal, 2 Whart. (Pa.) 395, 30 Am. Dec.

271; Hoffa v. Person, 1 Pa. Super. Ct. 357;
Umbenhauer v. Miller, 1 Woodw. (Pa.) 69;
Mather v. Nesbit, 4 McCrary (U. S.) 505, 13

Fed. 872. See also U. S. -v. Fisher, 2 Cranch
(U. S.) 358, 2 L. ed. 304, where it was held
that the provisions of the bankrupt law
which gave the United States priority of pay-
ment out of the effects of the bankrupt was
a valid exercise of the powers conferred on
congress by the constitution of the United
States.

Contra.— The provision of the act of 1853,

in regard to payment of debts of insolvent

estates, that " all other claims or demands
against said estate shall be paid pro rata,"

does not impair the lien of an execution

placed in the hands of the sheriff in the life-

time of defendant. Kimball v. Jenkins, 11

Fla. Ill, 89 Am. Dec. 237. The legislature

cannot, after the creation of a debt, inter-

fere to disturb the relation between creditor

and debtor, or the relative rank of creditors

inter sese. Two creditors, who stood equal

originally, having an equal right to be paid,

must forever remain equal, notwithstanding
any legislative act apparently sanctioning a
different doctrine. Atchafalaya R., etc., Co.

V. Bean, 3 Rob. (La.) 414. Where there are

two classes of creditors with already existing

debts, a legislative act could not, by transfer

or appropriation of a debtor's property, give

to one class a preference, to the exclusion of

the other class, to such a degree as to give

to one class an immediate and annual source

of payment, and postpone to the other all

payment for possibly a period of forty years.

It is no more in the power of law-makers than

of debtors to effect an unequal distribution

of the debtor's estate by making an applica-

tion or transfer thereof among creditors al-

ready existing. Sun Mut. Ins. Co. v. Board
of Liquidation, 24 Fed. 4.

76. See, generally, Liens; Mechanics'
Liens.
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instance a mortgage nen, cannot in general be abrogated or impaired by act of
the legislature, for such an act would be within the inhibition of the constitution
against the impairment of the obligation of contracts;" but a lien created by
operation of law may be modiiied or abolished, for it is but a part of the remedy.™

b. Mechanics' and Laborers' Liens. Statutes giving to subcontractors or
materialmen a lien on the property are valid as to building contracts entered into
after such statutes have been enacted.™ And where there is a contract between
a landowner and a builder for the erection of a building on the owner's land, a
mechanic's lien law subsequently enacted giving to subcontractors and materialmen
who have sold on credit to the builder a lien on the property is generally held to

be constitutional.^ These decisions sometimes go on the theory that a lien law is

77. Sabatier v. His Creditors, 6 Mart. N. S.

( La. ) 585 ; Johnson v. Duncan, 3 Mart. ( La.

)

530, 6 Am. Dec. 675; Walker v. Mississippi
Valley, etc., E. Co., 29 Fed. Cas. No. 17,079,
2 Centr. L. J. 481.

An act undettaking to restoie an attach-
ment already dissolved, and where the prop-
erty had been conveyed to a hona fide pur-
chaser, is unconstitutional and void. Eidlon
V. Cressey, 65 Me. 128.

Assessment for public improvement.— A
law which provides that the lieu on land of

an assessment for a public improvement shall

take precedence of a mortgage thereon, exe-

cuted before its passage, is not unconstitu-

tional as depriving the mortgagee of a vested
right. Murphy v. Beard, 138 Ind. 560, 38

N. E. 33.

Mortgages made subsequent to act are not
impaired.—-A law giving a laborer a lien on
crops prior to all other liens does not " im-

pair the obligation of the contract " of a
chattel mortgage taken after the law went
into effect. Sitton v. Dubois, 14 Wash. 624,

45 Pac. 303.

When, by the terms of a contract and the

law which entered into and formed a part of

it, no lien for a solicitor's fee was allowed,

the allowance of such a lien authorized by a

law subsequently enacted is illegal. Kendall
V. Fader, 99 111. App. 104 [affirmed in 199

111. 294, 65 N. B. 318].

78. Colorado.— Woodbury v. Grimes, 1

Colo. 100.

Illinois.— Templeton v. Home, 82 111. 491.

Maine.— Frost v. Ilsley, 54 Me. 345 ; Ban-
gor V. Goding, 35 Me. 73, 56 Am. Dec. 688.

Michigan.— Hanes v. Wadey, 73 Mich. 178,

41 N. W. 222, 2 L. E. A. 498.

Minnesota.— Bailey v. Mason, 4 Minn. 546.

New York.— Watson v. New York Cent. R.

Co., 47 N. Y. 157.

North Dakota.— Craig v. Herzman, 9 N. D.

140, 81 N. W. 288.

Pennsylvania.— Evans v. Montgomery, 4

Watts & S. (Pa.) 218.

Virginia.— Merchants' Bank v. Ballou, 98

Yn. 112, 32 S. E. 481, 81 Am. St. Eep. 715,

44 L. R. A. 306.

Contra, Ryan v. Wessels, 15 Iowa, 145,

holding that while the legislature may sus-

pend the enforcement of a lien created by a

judgment it cannot discharge such lien ab-

solutely.

[IX, E, 7, a]

See 10 Cent. Dig. tit. " Constitutional
Law," § 494.

79. California.—-Kellogg v. Howes, 81 Cal.

170, 22 Pac. 509, 6 L. R. A. 588.

Indiana.—Barrett v. Milliken, 156 Ind. 510,
60 N. E. 310, 83 Am. St. Rep. 220.

Kentucky.— Montgomery v. Allen, 107 Ky.
298, 21 Ky. L. Rep. 1001, 53 S. W. 813.

Michigan.—McHugh r. Gault, 86 Mich. 135,
48 N. W. 869.

Montana.— Merrigan v. English, 9 Mont.
113, 22 Pac. 454, 5 L. R. A. 837.

North Dakota.— Garr v. Clements, 4 N. D.
559, 62 N. W. 640.

Ohio.— Scioto Valley R. Co. v. Cronin, 7

Ohio Dec. (Reprint) 224, 1 Cine. L. Bui. 315.
Rhode Island.— Gurney r. Walsham, 16

E. I. 698, 19 Atl. 323.

Washington.— Spokane Mfg., etc., Co. v.

McChesney, 1 Wash. 609, 21 Pac. 198.

See 10 Cent. Dig. tit. " Constitutional
Law," § 495.

80. California.— Davies-Henderson Lumber
Co. V. Gottschalk, 81 Cal. 641, 22 Pac. 860.

Nebraska.—Colpetzer v. Trinity Church, 24
Nebr. 113, 37 N. W. 931.

New York.— Hauptman v. Catlin, 3 E. D.
Smith (N. Y.) 666; Miller ?. Moore, 1 E. D.
Smith (N. Y.) 739; Sullivan v. Brewster, 1

E. D. Smith (N. Y.) 681, 8 How. Pr. (N. Y.)

207; Doughty v. Devlin, 1 E.. D. Smith
(N. Y.) 625.

Ohio.— Gimbert v. Heinsath, 11 Ohio Cir.

Ct. 339, 5 Ohio Cir. Dec. 176.

Pennsylvania.— Best v. Baumgardner, 122
Pa. St. 17, 15 Atl. 691, 1 L. E. A. 356.

South Dakota.— Albright v. Smith, 3 S. D.
631, 54 N. W. 816, 2 S. D. 577, 51 N. W. 590.

United States.-— Gordon v. South Pork
Canal Co., 1 McAll. (U. S.) 513, 10 Fed. Cas.

No. 5,621.

See 10 Cent. Dig. tit. " Constitutional

Law," § 495.

But see the following cases:

Colorado.—Spangler v. Green, 21 Colo. 505,

42 Pac. 674, 52 Am. St. Eep. 259.

Illinois.— Andrews, etc., Co. v. Atwood,

167 111. 249, 47 N. E. 387. In Kinney v.

Sherman, 28 111. 520, it was held that the

legislature could not give a lien for the work
completed before the passage of the act giving

the lien.

Minnesota.— O'Neil v. St. Olaf's School, 26

Minn. 329, 4 N. W. 47.
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in effect only an assignment to the lienor of the amount due the principal con-

tractor,^' and the cases are for the most part agreed that the landowner cannot on
account of such liens be obliged to pay more than the original contract price.**

8. Appraisal Laws. Appraisal laws, or laws providing that property of the

debtor shall not be sold on execution or by foreclosure for less than a certain

value to be ascertained by appraisal are unconstitutional when applied to pre-

viously existing contracts. This is true whether they relate to sales under mort-
gages *^ or execution sales,^ as a party to a contract has a constitutional right to

execution without appraisal if no appraisal was required by tlie statutes in force

at the time of the making of the contract. Where, however, an appraisal law is

merely changed ^' or suspended *^ there is no impairment of contracts.

9. ScALrao Laws. Where a contract was made during the Civil war for the

payment of Confederate currency, it was held after the war was over that the

true rule was to allow the recovery in lawful money of the United States of a sum
equal in value to the Confederate currency contracted for at the time the contract

Pennsylvania.—Sehell v. Miehener, 2 Wkly.
Notes Cas. (Pa.) 379.

Wisconsin.— Hall v. Banks, 79 Wis. 229, 48
N. W. 385.

See 10 Cent. Dig. tit. " Constitutional
Law," § 495.

Effect of subsequently enacted lien laws on
prior mortgages.— An act giving a lien to la-

borers in the employ of corporations does not
affect the liens of recorded encumbrances an-
tedating the act. Coe ». New Jersey Midland
E. Co., 31 N. J. Eq. 105. A statute providing
that a lien for supplies furnished mining and
other companies should take precedence over
prior mortgages was held to be unconstitu-
tional in Crowther v. Fidelity Ins., etc., Co.,

85 Fed. 41, 29 C. C. A. 1. So also in Yeatman
V. Foster County, 2 N. D. 421, 51 N. W. 721,
33 Am. St. Eep. 797. An act providing that a
prior mortgage on land should not extend to
buildings erected thereon until mechanics' liens

on such buildings were discharged was held to
be unconstitutional in Meyer v. Berlandi, 39
Minn. 438, 40 N. W. 513, 12 Am. St. Rep.
663, 1 L. R. A. 777. Contra, Wimberly r.

Mayberry, 94 Ala. 240, 10 So. 157, 14 L. R. A.
305. An alteration and enlargement of the

remedy for enforcing a mechanic's lien after

a sale under foreclosure of a mortgage on
the premises subject to the lien, by providing,

in addition to the right under the former
statute to sell the building on the lien claim
and remove it from the land, that the court,

for the best interests of all the parties, might
require the land and improvements to be sold

together and the proceeds distributed so as to

secure the prior mortgage or other lien prior-

ity in the land, and to the mechanic's lien

priority upon the building, does not impair
the obligation of the contract with the mort-

gagee or the purchaser on foreclosure. Red
River Valley Nat. Bank r. Craig, 181 U. S.

548, 21 S. Ct. 703, 45 L. ed. 994 [affirming

9 N. D. 140, 81 N. W. 288]. And see Sutton

V. Consolidated Apex Min. Co., 15 S. D. 410,

89 N. W. 1020, 14 S. D. 33, 84 N. W. 211.

81. Hauptman v. Catlin, 3 E. D. Smith
(N. Y.) 666; Miller v. Moore, 1 E. D. Smith

(N. Y.) 739; Doughty v. Devlin, 1 E. D.
Smith (N. Y.) 625.

82. Spangler v. Green, 21 Colo. 505, 42
Pac. 674, 52 Am. St. Rep. 259; Doughty v.

Devlin, 1 E. D. Smith (N. Y.) 625; Albright
V. Smith, 3 S. D. 631, 54 N. W. 816; Hall v.

Banks, 79 Wis. 229, 48 N. W. 385. But in
Colpetzer v. Trinity Church, 24 Nebr. 113,
37 N. W. 931, it was held that the me-
chanic's lien for materials furnished after
the statute was passed was good against the
landowner regardless of the state of accounts
between him and the building contractor.

83. Robards v. Brown, 40 Ark. 423 [over-
ruling Turner v. Watkins, 31 Ark. 429]

;

Lancaster Sav. Institution v. Reigart, 2 Pa.
L. J. Rep. 238, 3 Pa. L. J. 515; Gantly v.

Ewing, 3 How. (U. S.) 707, 11 L. ed. 794.

84. Indiana.— Rawley v. Hooker, 21 Ind.
144.

Iowa.— Olmstead v. Kellogg, 47 Iowa 460

;

Rosier r. Hale, 10 Iowa 470, 77 Am. Dec. 127.

Michigan.—^Williard v. Longstreet, 2 Dougl.
(Mich.) 172.

Missouri.— Baily v. Gentry, 1 Mo. 164, 13

Am. Dee. 484.

Nebraska.— Dorrington v. Myers, 11 Nebr.
388, 9 N. W. 555.

United States.— McCracken v. Hayward, 2

How. (U. S.) 608, 11 L. ed. 397; Moore r.

Fowler, Hempst. (U. S.) 536, 17 Fed. Cas.

No. 9,761.

See 10 Cent. Dig. tit. " Constitutional
Law," § 496.

But see the following cases holding that a
statute suspending a sale on execution for

less than a certain proportion of the ap-

praised value is not unconstitutional in re-

spect to antecedent contracts. Chadwiek i\

Moore, 8 Watts & S. (Pa.) 49, 42 Am. Dec.

267; U. S. V. Conway, Hempst. (U. S.) 313,

25 Fed. Cas. No. 14,849.

85. Jones r. Davis, 6 Nebr. 33.

86. Hunt V. Standart, 15 Ind. 33, 77 Am.
Dec. 79; Baker v. Roberts, 14 Ind. 552;

Mahon r. Traber, 14 Ind. 525; Smith v. Dog-

gett, 14 Ind. 442; Phelps-Bigelow Windmill
Co. V. North American Trust Co., 62 Kan.

[IX, E, 9]



1008 [8 Cye.J CONSTITUTIONAL LA W
was made,^' and statutes embodying this rule were held constitutional ;

^' but stat-

utes providing that the recovery should be the fair value of the contract as esti-

mated by the jury from the consideration given were held to be unconstitutional

because they ignored the agreement of the parties and substituted something else

in its place.^'

10. Exemption Laws '"— a. In General. Laws materially extending exemptions
from attachment or execution are, so far as they relate to previously contracted
debts, unconstitutional, as impairing the obligation of contracts by destroying the
remedy in material respects.^*^

b. Homesteads.'^ A constitutional or statutory provision establishing a home

529, 64 Pac. 63; Weber v. Gorsuch, 24 La.
Ann. 615.

87. Effinger v. Kenney, 115 U. S. 566, 6
S. Ct. 179, 29 L. ed. 495.

88. Gutts V. Hardee, 38 Ga. 350 ; Taylor v.

Flint, 35 Ga.. 124; Holt v. Patterson, 74 N. C.

650; King v. Wilmington, etc., R. Co., 66
N. C. 277 ; Harmon v. Wallace, 2 S. C. 208

;

Neely v. McFadden, 2 S. C. 169; Pharis v.

Dice, 21 Gratt. (Va.) 303. But see Leach
V. Smith, 25 Ark. 246 ; Woodruff v. Tilly, 25
Ark. 309.

89. Effinger v. Kenney, 115 U. S. 566, 6

S. Ct. 179, 29 L. ed. 495. In an action upon a
contract for wood sold during the war, at a
price payable in Confederate currency, an
instruction of the court to the jury that the
plaintiff was entitled to recover the value
of the wood without reference to the value
of the currency stipulated was erroneous.
Wilmington, etc., R. Co. v. King, 91 U. S.

3, 23 L. ed. 186. See, however, Herbert v.

Easton, 43 Ala. 547; Fath v. Bliss, 43 Ala.
512; Kirkland v. Molton, 41 Ala. 548; Cutts
V. Hardee, 38 Ga. 350; Taylor v. Flint, 35
Ga. 124; Slaughter v. Culpepper, 35 Ga. 25;
King V. Wilmington, etc., R. Co., 66 N. C.

277.

90. As to exemptions generally see Ex-
emptions.

91. California.—Tuolumne Redemption Co.

V. Sedgwick, 15 Cal. 515.

Georgia.— Forsyth v. Marbury, R. M.
Charlt. (Ga.) 324.

Iowa.— Willard v. Sturm, 96 Iowa 555, 65
N. W. 847.

Louisicma.— New Orleans Canal, etc., Co.

V. New Orleans, 30 La. Ann. 1371.

Mississippi.— Lessley v. Phipps, 49 Miss.

790. And see Johnson v. Fletcher, 54 Miss.

628, 28 Am. Rep. 388.

Nebraska.— Dorrington v. Myers, 1 1 Nebr.

388, 9 N. W. 555.

Neic York.—Danks v. Quaekenbush, 1 N. Y.

129 [affirming 1 Den. (N. Y.) 128].

Pennsylvania.— Penrose v. Erie Canal Co.,

56 Pa. St. 46, 93 Am. Dec. 778; Neff's Ap-
peal, 21 Pa. St. 243.

South Carolma.— State v. State Bank, 1

S. C. 63.

Tennessee.— Hannum v. Mclnturf, 6 Baxt.

(Tenn.) 225.

Virginia.— In re Homestead Cases, 22

Gratt. (Va.) 266, 12 Am. Rep. 507.

United States.— Edwards v. Kearzey, 96
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U. S. 595, 24 L. ed. 793; Gunn v. Barry, 15
Wall. (U. S.) 610, 21 L. ed. 212.

Materiality of exemption.—In Kirkman v.

Bird, 22 Utah 100, 61 Pac. 338, 83 Am. St.

Rep. 774, 58 L. R. A. 669, it was held that a
statute so amending the former law as to

garnishment that all earnings of heads of

families by personal services within sixty

days should be exempt instead of one half

only as provided by the law in force at the
time the contract was made and judgment
rendered was constitutional.

Proceeds of life-insurance policies.—A law
providing that the proceeds of a, life-insur-

ance policy payable to executors and admin-
istrators of a deceased person shall not be
liable for his debts is unconstitutional with
reference to antecedent policies and ante-

cedent debts. Rice v. Smith, 72 Miss. 42, 16

So. 417; Skinner v. Holt, 9 S. D. 427, 69
N. W. 595, 62 Am. St. Rep. 878 ; In re Heil-

bron, 14 Wash. 536, 45 Pac. 153, 35 L. R. A.
602.

Exemption laws formerly held constitu-

tional.— Alabama.— Sneider v. Heidelberger,

45 Ala. 126.

Georgia.— Hardeman v. Downer, 39 Ga.
425.

MichigoM.— Rockwell v. Hubbell, 2 Dougl.
(Mich.) 197, 45 Am. Dec. 246.

Minnesota.— Grimes v. Bryne, 2 Minn. 89.

Mississippi.— Stephenson v. Osborne, 41

Miss. 119, 90 Am. Dec. 358.

New York.— Morse v. Goold, 11 N. Y. 281,

62 Am. Dec. 103.

North Carolina.— Hill v. Kessler, 63 N. C.

437.

Construing particular statutory or consti-

tutional provisions relating to exemptions see

In re Mercer, 4 Harr. (Del.) 248; Lockhart
r. Tinley, 15 Ga. 496. The N. C. Const, of

1868, granting a debtor an exemption of five

hundred dollars in personal property, is not

in that particular an impairment of the ob-

ligation of a preexisting debt, for it did not

increase the exemption, but merely provided

it as a substitute for the exemption law of

1867, which permitted the debtor to select

the specified articles, not exceeding five hun-

dred dollars in value. State v. Rhyne, 80

N. C. 183 ; Earle r. Hardie, 80 N. C. 177.

A law enlarging the remedy is invalid.—.

Reardon v. Searcy, 2 Bibb (Ky.) 202.

92. As to homesteads generally see Home-
steads.
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stead exemption is within the federal prohibition of laws impairing the obliga-

tion of contracts in so far as it relates to debts contracted before its adoption."

The same is true of a provision enlarging a homestead exemption ;
^ but a law

taking away such an exemption does not in general impair the obligation of any
contract, and is therefore constitutional.''

e. Rents and Profits During Redemption Period. The rights for which a
mortgagee has contracted cannot constitutionally be taken from him. Therefore
if the law at the time the mortgage was made allowed the mortgagee to have the

vents and profits during the redemption period in case the mortgagor should exer-

eise his right to redeem, a statute providing that the mortgagor might during
such period occupy the premises rent free would be void.^^ feo also a statute tak-

ing from the purchaser at a subsequent foreclosure sale the right which at the

time the mortgage was made he would have had to the rents and profits during
the redemption period would be unconstitutional because reducing the mortga-

gee's security.*'' It has been held otherwise as to a statutory provision for rents

and profits during the period of redemption from an execution sale.'*

II. Redemption Laws. A statute extending the time for redemption of

premises sold under mortgage, as applied to mortgages executed before its passage,

93. Alabama.— Wilson v. Brown, 58 Ala.
62, 29 Am. Rep. 727.

Georgia.— Jones v. Brandon, 48 Ga. 593.

lovM.— Foster v. Byrne, 76 Iowa 295, 35
N. W. 513, 41 N. W. 22.

Kentucky.— Kibbey v. Jones, 7 Bush (Ky.)
243.

Louisiama.— Cole v. La Chambre, 31 La.
Ann. 41.

Minnesota.— Dunn v. Stevens, 62 Minn.
380, 64 N. W. 924, 65 N. W. 348.

North Carolina.— Earle v. Hardie, 80 N. C.

177.

South Ga/roUna.— Charles v. Charles, 13

S. C. 385; Douglass v. Craig, 13 S. C. 371;
Bull V. Rowe, 13 S. C. 355; Ex p. Hewett,
6 S. C. 409; Cochran v. Darcy, 5 S. C. 125;
Shelor v. Mason, 2 S. C. 233.

Tennessee.— Hannum v. Mclnturf, 6 Baxt.
(Tenn.) 225, 11 Heisk. (Tenn.) 48 note.
Texas.— McLane v. Paschal, 62 Tex. 102.

Washington.— Canadian, etc., Mortg., etc.,

Co. V. Blake, 24 Wash. 102, 63 Pac. 1100, 85
Am. St. Rep. 946.

United States.— Gunn v. Barry, 15 Wall.
(U. S.) 610. 21 L. ed. 212.

See 10 Cent. Dig. tit. " Constitutional
Law," § 499.

94. Gheen v. Summey, 80 N. C. 187 ; Nor-
ton V. Bradham, 21 S. C. 375.

The Mississippi exemption law of 1865, in-

creasing the homestead exemption from one
hundred and sixty acres of land, not exceed-

ing fifteen hundred dollars in value, to two
hundred and forty acres, regardless of value,

is, when applied to debts created before its

passage, in violation of that clause in the
United States constitution which prohibits
a state from passing laws impairing the obli-

gation of contracts. Lessley v. Phipps, 49
Miss. 790.

95. Reardon v. Searcy, 2 Bibb (Ky.) 202;
Leak v. Gay, 107 N. C. 468, 12 S. E. 312.

But see Bridgman v. Wilcut, 4 Greene

[64]

(Iowa) 563, holding that since exemptions
under the homestead law in force at the date
of a contract enter into and become a part
of the contract, exemption rights acquired
thereby cannot be impaired by a subsequent
repeal of the homestead law. See also the

following cases where homestead exemption
was held constitutional : Root v. McGrew, 3

Kan. 215; Cusic v. Douglas, 3 Kan. 123, 87
Am. Dec. 458; Allen v. Shields, 72 N. C.

,

504; Garrett v. Chesire, 69 N. C. 396, 12 Am.
Dec. 647; Poe v. Hardie, 65 N. C. 447; Hill

V. Kessler, 63 N. C. 437; Howze v. Howze, 2

S. C. 229; In re Kennedy, 2 S. C. 216. But
see Herbert v. Easton, 43 Ala. 547 ; Fait v.

Bliss, 43 Ala. 512; Kirtland v. Molton, 41
Ala. 548; Cutts v. Hardee, 38 Ga. 350; Taylor
i\ Flint, 35 Ga. 124; Slaughter v. Culpepper,
35 Ga. 25; King v. Wilmington, etc., R. Co.,

66 N. C. 277.
96. Travellers' Ins. Co. v. Brouse, 83 Ind.

62.

97. Greenfield v. Dorris, 1 Sneed (Tenn.)
548.

Mortgagor allowed to keep possession on
payment of interest.— A statute conferring
on the mortgagor the right to possession dur-
ing the redemption period but requiring him
to pay interest has been held to be valid.

Berthold v. Holmau, 12 Minn. 335, 93 Am.
Dec. 233; Stone v. Bassett, 4 Minn. 298.

98. Davis v. Rupe, 114 Ind. 588, 17 N. E.
163.

Sights of purchaser from mortgagor.— By
the law in force when the defendant became
the purchaser of the equity of redemption in

mortgaged property, the mortgagee was liable

for rents and profits during the redemption
period. By a statute passed immediately be-

fore foreclosure the occupant was made liable

for rents and profits. It was held that the

rights of the parties were governed by th?
new statute in force at the time of fore-

closure, and that such statute was not un-

[IX, E-, 11]
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impairs the obligation of the contract and is unconstitutional,^' but a law which
lessens the mortgagor's right to redeem is held not to be unconstitutional ; ^ and
a statute by which the time for redeeming property from a judicial sale is pro-
longed has also been held to be objectionable,^ but on this point there are opposing
authorities.'

12. Relief From Imprisonment For Debt. Statutes abolishing imprisonment
for debt, as to existing contracts, impair only the creditor's remedy, and not the
obligation of the contract ; hence they are not unconstitutional.''

13. Suspension of Rights of Action and Remedies— a. In General. Statutes
such as were passed by many state legislatures at tlie time of the Civil war sus-

pending the rights of creditors for a definite and reasonable time are not uncon-
stitutional, whether they suspend the right of action^ or make dilatory the

constitutional with reference to defendant.
Edwards v. Johnson, 105 Ind. 594, 5 N. E.
716.

99. Alabama.— Bugbee v. Howard, 32 Ala.
713.

Florida.— State v. Bradshaw, 39 Fla. 137,
22 So. 296.

Iowa.— Malony v. Fortune, 14 Iowa 417.

Kansas.— Paris v. Nordburg, 6 Kan. App.
260, 51 Pac. 799.

Kentucky.— Collins v. Collins, 79 Ky. 88.

Minnesota.— Heyward v. Judd, 4 Minn.
483; Stone v. Bassett, 4 Minn. 298.

Montana.— State v. Gilliam, 18 Mont. 94,

44 Pac. 394, 45 Pac. 661, 33 L. R. A. 556.

New Jersey.— Coddington v. Bispham, 36
N. J. Eq. 574.

Oregon.— State v. Sears, 29 Oreg. 580, 43

Pac. 482, 46 Pac. 785, 54 Am. St. Rep. 808.

South Dakota.— HoUister v. Donahoe, 11

S. D. 497, 78 N. W. 959.

Wisconsin.— Northwestern Mut. L. Ins.

Co. V. Neeves, 46 Wis. 147, 49 N. W. 832.

United States.— Barnitz v. Beverly, 163

U. S. 118, 16 S. Ct. 1042, 41 L. ed. 93 [re-

versing 55 Kan. 466, 42 Pac. 725, 49 Am. St.

Rep. 257, 31 L. R. A. 74]; Howard v. Bug-
bee, 24 How. (U. S.) 461, 16 L. ed. 753.

See 10 Cent. Dig. tit. " Constitutional

Law," § 501.

A state law passed subsequently to the exe-

cution of a mortgage, which declares that the
equitable estate of the mortgagor shall not
be extinguished for twelve months after a
sale under a, decree in chancery, and which
prevents any sale unless two thirds of the

amount at which the property has been valued
by appraisers shall be bid therefor, is within
the clause of the tenth section of the first

article of the constitution of the United
States, which prohibits a state from passing

a law impairing the obligation of contracts.

McCracken v. Hayward, 2 How. (U. S.) 608,

11 L. ed. 397; Bronson v. Kinzie, 1 How.
(U. S.) 311, 11 L. ed. 143.

1. Butler V. Palmer, 1 Hill (N. Y.) 324.

A law which takes away the right of a
mortgagor to have the realty appraised and
adds limitations to the right to redeem is not

an impairment of the obligations of a con-

tract, within the meaning of the state and
federal constitutions. Holland v. Dickerson,

41 Iowa 367; Detroit State Sav. Bank v.
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Matthews, 123 Mich. 56, 81 N. W. 918; Muir-
head v. Sands, 111 Mich. 487, 69 N. W. 826.

2. Moore v. Martin, 38 Cal. 428; Edwards
V. Johnson, 105 Ind. 594, 5 N. E. 716; Igle-

hart V. Wolfin, 20 Ind. 32; Seobey v. Gibson,
17 Ind. 572, 79 Am. Dec. 490.

3. Iverson v. Shorter, 9 Ala. 713; Temple-
ton V. Home, 82 111. 491 ; Gault's Appeal, 33
Pa. St. 94.

4. Arkansas.— Newton v. Tibbatts, 7 Ark.
150.

Connecticut.— Taylor v. Keeler, 30 Conn.
324.

Indiana.— Fisher «. Lacky, 6 Blackf . (Ind.)

373.

Louisiana.— Ray v. Cannon, 2 Mart. N. S.

(La.) 26.

Maine.—• Oriental Bank v. Freeze, 18 Me.
109, 36 Am. Dee. 701.

Michigan.— Bronson v. Newberry, 2 Dougl.
(Mich.) 38.

Mississippi.— Brown v. Dillahunty, 4 Sm.
& M. (Miss.) 713, 43 Am. Dec. 499.
New York.— Donnelly v. Corbett, 7 N. Y.

500.

South Carolina.— Ware v. Miller, 9 S. C.
13.

Tennessee.— Woodfin v. Hooper, 4 Humphr.
(Tenn.) 13.

United States.— Vial r. Penniman, 103
U. S. 714, 26 L. ed. 602 [affirming 11 R. I.

333] ; Mason v. Haile, 12 Wheat. (U. S.) 370,
6 L. ed. 660; Sturges v. Crovminshield, 4
Wheat. (U. S.) 122, 4 L. ed. 529; Lee v.

Gamble, 3 Craneh C. C. (U. S.) 374, 15 Fed.
Cas. No. 8,189; Gray !-. Munroe, 1 McLean
(U. S.) 528, 10 Fed. Cas. No. 5,724; Beers
r. Haughton, 1 McLean (U. S.) 226, 3 Fed.
Cas. No. 1,230 [affirmed in 9 Pet. (U. S.)
329, 9 L. ed. 145].

See 10 Cent. Dig. tit. "Constitutional
Law," § 502. But see Starr v. Robinson, 1

p. Chipm. (Vt.) 257, 6 Am. Dec. 732, hold-
ing that an act of the legislature of Vermont,
releasing the body of a debtor from imprison-
ment, and directing that the bond which he
had given to the sheriff for the prison lib-

erties, and which the sheriflf had assigned to
the creditor, should be discharged was void.

5. Grimball v. Ross, T. U. P. Charlt. (Ga.)
175; Coxe V. Martin, 44 Pa. St. 322. In
Breitenbach v. Bush, 44 Pa. St. 313, 84 Am.
Dec. 442, it was held that a stay of civil
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remedy ; * but if the suspension prescribed is indefinite in duration such acts are

declared invalid,' and many courts have held that acts suspending the creditors'

remedies or any of them impaired the obligation of contracts and are uncon-

stitutional.* W here the contract of the parties stipulates for a remedy by act of

the party without involving the assistance of legal process, it is a substantial part

of the contract, and an act suspending such remedy for a stated time is obnoxious

to the constitutional provision.'

b. Extending Time to Answer. A statute providing that defendants shall

have a longer time for answering than theretofore is constitutional provided the

time limited is reasonable.'"

e. Postponing Trial. Acts by which trials are postponed for a reasonable

time are valid, and not obnoxious to the constitutional provision against impair-

ing the obligation of contracts.'^

d. Statute of Limitations ^— (i) Is General. Statutes of limitations affect

process against any person in the service of

the state or the United States for the term
of such service and thirty days thereafter

was constitutional; for the stay was for a
definite and limited time, being under the

act of congress for three years, and under
the act of assembly for thirty days there-

after.

The act of Missouri, which provides for the
exemption from civil suits, of persons in the
military service of the state, until thirty days

after their discharge, is valid and constitu-

tional, where the contract was entered into

after its passage, and the defendant can plead

the act in defense. Bruns v. Crawford, 34

Mo. 330.

6. Kentucky.— Barkley v. Glover, 4 Mete.

(Ky.) 44; Johnson v. Higgina, 3 Mete. (Ky.)

566.

Louisiana.— State v. Judge Third Judicial

Dist., 2 Rob. (La.) 307; Frey v. Hebenstreit,

1 Rob. (La.) 561. The act of Dee. 18, 1814,

suspending judicial proceedings from that

date until May 1, following, at the period

of the British invasion of Louisiana, was not

unconstitutional. The object of the statute

was to prevent the ill administration of jus-

tice, and while beneficial to parties litigant

was conducive to the public safety. Johnson

V. Duncan, 3 Mart. (La.) 530, 6 Am. Dec.

675.

flew York.— Wolfkiel v. Mason, 16 Abb.

Pr. (N. Y.) 221.

Pennsylvania.— Coxe v. Martin, 44 Pa. St.

322.

United States.— U. S. v. Conway, Hempst.

(U. S.) 313, 25 Fed. Cas. No. 14,849.

See 10 Cent. Dig. tit. " Constitutional

Law," § 503.

The statute providing that all actions

against persons shown to be in the actual

military service of the United States shall

stand continued during such actual service

does not impair contracts upon which such

actions are founded, because the application

of the statute is solely to the remedy. Mc-

Cormick v. Rusch, 15 Iowa 127, 83 Am. Dec.

401; Lindsey v. Burbridge, 11 Mo. 545; Ed-

monson V. Ferguson, 11 Mo. 344.

7. In Burt v. Williams, 24 Ark. 91, it was
held that a law providing that all suits

should be continued until after the ratifica-

tion of peace between the United States and
the Confederate states was unconstitutional.

The same conclusion was reached in Clark
V. Martin, 3 Grant (Pa.) 393; Canfield r.

Hunter, 30 Tex. 712; Luter v. Hunter, 30
Tex. 688, 98 Am. Dec. 494.

8. California.—People v. Hayes, 4 Cal. 127.

Indiana.— Lewis v. Brackenridge, 1 Blackf.
(Ind.) 220, 12 Am. Dec. 228.

Kentucky.— Terrill v. Rankin, 2 Bush
(Ky.) 453, 92 Am. Dec. 500.

Mississippi.—Hill v. Boyland, 40 Miss. 618 ;

Coffman v. Kentucky Bank, 40 Miss. 29, 90
Am. Dec. 311.

New York.— Wood v. New York, 34 How.
Pr. (N. Y.) 501.

North Ca/rolina.— Johnson v. Winslow, 64
N. C. 27; Jacobs v. Smallwood, 63 N. C. 112,

13 Fed. Cas. No. 7,163; Barnes v. Barnes, 53
N. C. 366.

South Carolina.— Goggans v. Turnipseed, 1

S. C. 80, 98 Am. Dec. 397, 7 Am. Rep. 23;
Wood V. Wood, 14 Rich. (S. C.) 148.

See 10 Cent. Dig. tit. " Constitutional

Law," § 503.

9. Hunt V. Thomas, 3 Phila. (Pa.) 121,

15 Leg. Int. (Pa.) 133.

In a deed of trust to secure a debt, ^ pro-
vision for the time and terms of sale, upon
the failure of the grantor to pay the debt,

is of the obligation of the contract, and a
law forbidding sales under such deeds for a
limited time is therefore unconstitutional.

Taylor v. Stearns, 18 Gratt. (Va.) 244.

10. Holloway v. Sherman, 12 Iowa 282, 79
Am. Dec. 537 (a statutory provision that

defendants might have nine months to

answer) ; Starkweather v. Hawes, 10 Wis.

125; Von Baumbach v. Bade, 9 Wis. 559, 76

Am. Dec. 283.

11. Ex p. Pollard, 40 Ala. 77 (the statute

providing for a delay of two terms before

trial); Dours v. Cazentre, McGloin (La.)

251.

13. As to statutes of limitations generally

see Limitations of Actions.

[IX, E, 13, d, (l)]
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the reniedy merely and are not within the scope of the inhibition against laws
impairing the obhgation of contracts/' unless thej entirely take away the remedy,
or so encumber it with conditions as to render it impracticable ; " and a state may
therefore pass a new statute of limitations or modify a former statute.

(ii) Change of Statute of Limitations. When the statute of limitations

has once run the weight of authority holds that a change in the law cannot
deprive the party in whose favor it has run of his defense. This is true of prop-
erty in the possession of one who by virtue of the statute has acquired title

thereto,^' and is probably true in all cases,^' although a distinction has been drawn
between the application of the statute in regard to the enforcement of property

18. Arkwnsas.— Hill v. Gregory, 64 Ark.
317, 42 S. W. 408.

California.— Billings v. Hall, 7 Cal. 1.

Georgia.— McKenny v. Compton, 18 Ga.
170; Griffin v. MeKenzie, 7 Ga. 163, 50 Am.
Dec. 389.

Indiana.— Winston v. McCormick, 1 Ind.

56; Blackford v. Peltier, 1 Blackf. (Ind.) 36.

Kentucky.— Lewis v. Harbin, 5 B. Mon.
(Ky.) 564.

Massachusetts.— Loring v. AUine, 9 Gush.
(Mass.) 68.

Missouri.— Cranor v. School Diat., 81 Mo.
App. 152.

New Hampshire.— Oilman v. Cutis, 23
N. H. 376.

New Forfc.— Rexford v. Knight, 11 N. Y.
308.

Pennsylvania.— Clay v. Iseminger, 190 Pa.
St. 580, 42 Atl. 1039; Biddle v. Hooven, 120
Pa. St. 221, 13 Atl. 927.

South Carolina.— Henry v. Henry, 31 S. C.

1, 9 S. E. 726.

United States.—MacFarland v. Jackson, 137
U. S. 258, 11 S. Ct. 79, 34 L. ed. 664 [(^^

firming 105 N. Y. 681, 13 N. E. 931] ; Wheeler
V. Jackson, 137 U. S. 245, 11 S. Ct. 76, 34
L. ed. 659.

See 10 Cent. Dig. tit. "Constitutional
Law," § 506.

A state may prescribe a limitation of two
years for actions on judgments obtained in

other states prior to the passage of the act.

Alabama Bank v. Dalton, 9 How. (U. S.)

522, 13 L. ed. 242; Barker v. Jackson, 1

Paine (U. S.) 559, 2 Fed. Cas. No. 989.

14. Duke V. State, 56 Ark. 485, 20 S. W.
600; Friedman v. McGowan, 1 Pennew. (Del.)

436, 42 Atl. 723; State V. Vincennes Univer-
sity, 5 Ind. 77.

A statute shortening the time within which
aa action may be brought on an existing ob-

ligation, where the time within which it

might have been brought under the preexist-

ing statute had not run, but which by the new
statute is barred at the time of its passage,

and which does not provide a reasonable time
after its passage within which an action may
be commenced is unconstitutional as to such

causes of action, as violating the obligation

of contracts. Cranon v. Century County
School Dist. No. 2, 151 Mo. 119, 52 S. W. 232.

15. Arkansas.— Couch v. McKee, 6 Ark.

484.

OaHfornio.— Billings v. Hill, 7 Cal. 1.

[IX, E, 13, d, (I)]

Florida.— Bradford v. Shine, 13 Fla. 393,
7 Am. Rep. 239.

Illinois.— McDuffee v. Sinnolt, 119 111. 449,
10 N. E. 385.

Indiana.— Stipp v. Brown, 2 Ind. 647.
Iowa.— Thompson v. Read, 41 Iowa 48.
Maine.— Atkinson v. Dunlap, 50 Me. 111.
Massachusetts.— Wright v. Oakley, o Mete.

(Mass.) 400; Holden v. James, 11 Mass. 396,
6 Am. Dee. 174.

Mississippi.— Hicks v. Steigleman, 49 Miss.
377; Davis v. Minor, 2 How. (Miss.) 183, 28
Am. Dec. 325.

Nebraska.— Horbach v. Miller, 4 Nebr. 31.
New Hampshire.— Rockport v. Walden, 54

N. H. 167, 20 Am. Rep. 131; Woard v. Win-
neck, 3 N. H. 473, 14 Am. Dec. 384.
New York.— Gallupoille Reformed Church

V. Schoolcraft, 65 N. Y. 134.

Oregon.— Pitman v. Bump, 5 Oreg. 17.

Pennsylvania.—• Bagg's Appeal, 43 Pa. St.

512, 82 Am. Deo. 583.

Rhode Island.— Union Sav. Bank v. Taber,
13 R. I. 683.

Tennessee.— Tennessee Coal, etc., R. Co. v.

McDowell, 100 Tenn. 565, 47 S. W. 153;
Yancy v. Yancy, 5 Heisk. (Tenn.) 353, 3 Am.
Rep. 5; Girdner v. Stephens, 1 Heisk. (Tenn.)
280, 2 Am. Rep. 700.

Vermont.— Wires v. Farn, 25 Vt. 41;
Briggs V. Hubbard, 19 Vt. 86.

Wisconsin.— Pleasants v. Rohrer, 17 Wis.
577; Knox v. Cleveland, 13 Wis. 245.

United States.—-Sickness r. Comstock, 113
U. S. 149, 28 L. ed. 962; Brent v. Chapman,
5 Cranch (U. S.) 358, 3 L. ed. 125.

See 10 Cent. Dig. tit. " Constitutional
Law," § 506.

16. Where the statute of limitations has
given a complete defense to a chose in action
so that the claim is barred the claim can-
not be revived by subsequent legislation.

Alabama.—-Goodman v. Munks, 8 Port.
(Ala.) 84.

Illinois.— Board of Education v. Blodgett,
155 111. 441, 40 N. E. 1025, 46 Am. St. Rep.
348, 31 L. R. A. 70.

Kentucky.— McCracken Co. v. Mercantile
Trust Co., 84 Ky. 344, 8 Ky. L. Rep. 314, 1

S. W. 585.

Louisiana.— Harrison v. Stacy, 6 Rob.
(La.) 15.

Missouri.—-McMerty v. Morrison, 62 Mo.
140.

New Hampshire.— Rockport r. Walden, 54
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rights and the enforcement of claims. In the enforcement of claims it has oeen
held that the debtor cannot acquire any vested right to avoid paying his honest
debts."

(hi) Fixing Time For Suit. Since statutes of limitations pertain to the
remedy and not to the essence of contracts, an act extending the time for com-
mencing suits is valid.^^

(iv)_ HsDUGWG Time For Suit. So too an act shortening the period of
limitations applying to both past and future contracts is not unconstitutional,

where it provides for ample time for bringing actions on such past contracts."

But where it reduces the time for bringing suit to such an extent as to be unrea-
sonable,* and a fortiori where no opportunity is left for an action to be
brought,^* it is unconstitutional as impairing the obligation of contracts.

e. Extending Time For Review. Acts extending the time for appeal or writs

of error are held to be constitutional.^^

14. Actions and Proceedings Therein— a. In General. The legislature may
constitutionally regulate the procedure in courts of justice in relation to past as

well as future contracts.^

N. H. 167, 20 Am. Rep. 131; Gilman i). Cutts,
23 N. H. 376.
Oklahoma.— Fuller, etc., Co. v. Johnson, 8

Okla. 601, 58 Pac. 745.

Texas.— Mellinger v. Houston, 68 Tex. 36,

3 S. W. 249.

Washington.— Seattle v. De Wolfe, 17

Wash. 349, 49 Pac. 553.

Wisconsin.— Eingartner v. Illinois Steel

Co., 103 Wis. 373, 79 N. W. 433, 74 Am. St.

Rep. 871; Brown v. Parker, 28 Wis. 21.

United States.— Shelby v. Guy, 11 Wheat.
(U. S.) 361, 6 L. ed. 495.

See 10 Cent. Dig. tit. " Constitutional

Law," § 506.

17. Where the statute of limitations has

given a defense to a chose in action the de-

fense can be taken away by subsequent legis-

lation.

Alabama.— Jones v. Jones, 18 Ala. 248.

Georgia.— Cox v. Berry, 13 Ga. 306.

Illinois.— Drury v. Henderson, 143 111. 320,

32 N. E. 186.

Teasas.— Lands v. Obert, 78 Tex. 33, 14

S. W. 297.

West Virginia.— Caperton v. Martin, 4

W. Va. 138, 6 Am. Rep. 270.

United States.— Campbell v. Holt, 115

U. S. 620, 6 S. Ct. 209, 29 L. ed. 483.

See 10 Cent. Dig. tit. " Constitutional

Law," § 506.

18. Edwards v. McCaddon, 20 Iowa 520;

Sturm V. Fleming, 31 W. Va. 701, 8 S. E.

263.

19. Georgia.— George v. Gardner, 49 Ga.

441; Kimbro v. Fulton Bank, 49 Ga. 419;

Davison v. Lawrence, 49 Ga. 335.

Iowa.— Maltby v. Cooper, Morr. (Iowa)

59.

Kentucky.— Lewis v. Harbin, 5 B. Mon.
(Ky.) 564.

Maine.—• Sampson v. Sampson, 63 Me. 328.

Maryland.— State v. Jones, 21 Md. 432.

Massachusetts.—• Smith v. Morrison, 22
Pick. (Mass.) 430; Call v. Hagger, 8 Mass.
423.

Minnesota.—Archambau v. Green, 21 Minn.
520 [distinguishing Heyward v. Judd, 4 Minn.
483].

Mississippi.— Briscoe v. Anketell, 28 Miss.
361, 61 Am. Dec. 553.

Missouri.— Stephens v. St. Louis Nat.
Bank, 43 Mo. 385.

New York.— Wheeler v. Jackson, 41 Hun
(N. Y.) 410; Guillotel v. New York, 55 How.
Pr. (N. Y.) 114.

Washington.—• Hcrrick v. Niesz, 16 Wash.
74, 47 Pac. 414.

United States.— Terry v. Anderson, 95
U. S. 628, 24 L. ed. 365. And see Samples
V. Bank, 1 Woods (U. S.) 523, 21 Fed. Cas.

No. 12,278.

See 10 Cent. Dig. tit. " Constitutional
Law," § 509.

20. A statute limiting action on bond to
six months was held unconstitutional in

Wilkinson v. Lemassina, 51 N. J. L. 61 ; Mor-
ris V. Carter, 46 N. J. L. 260. A limitation

of thirty days was held unconstitutional in

Berry v. Ransdall, 4 Mete. (Ky.) 292. At
the time certain bonds were issued the hold-

ers thereof had twenty years in which to
bring an action, but by the act of April 3,

1872, the time was afterward changed to six

years, the statute giving one year in which
to bring actions on bonds issued before its

passage. It was held that the act, as ap-
plied to bonds issued before its passage, was
unconstitutional, as impairing the obligation

of contracts. Pereles v. Watertown, 6 Biss.

(U. S.) 79, 19 Fed. Cas. No. 10,980.

21. Rankin v. Schofield, 70 Ark. 83, 66
S. W. 197; Lockport First Nat. Bank v. Bis-

sell, 7 N. Y. Suppl. 53, 24 N. Y. St. 909;
Johnson v. Bond, Hempst. (IT. S.) 533, 13

Fed. Cas. No. 7,374.

22. Rupert v. Martz, 116 Ind. 72, 18 N. E.

381; Davis r. Ballard, 1 J. J. Marsh. (Ky.)

563. And see Burch v. Newbury, 4 How. Pr.

(N. Y.) 145.

23. Johnson v. Koockogey, 23 Ga. 183;

Ralston •». Lothian, 18 Ind. 303; Hoa v.

[IX, E, 14, a]
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b. Requiring Payment of Taxes as Condition Precedent to Action. It has

been held that an act requiring the due payment of taxes on a debt as a condition

precedent to maintaining an action thereon is unconstitutional as to prior contracts

because impairing their obligation. The result of failure to pay duly might under
such a statute bring about an entire deprivation of remedy.^

e. Jurisdiction of Courts. An act transferring the jurisdiction of one court

to another is not unconstitutional as impairing the obligation of contracts, because
it is merely a regulation of the tribunal to enforce the contract, not a regulation

of the contract itself.^ And statutes providing for the suspension ^^ or abolition ^

of certain courts may be unobjectionable ; but a provision that no court shall

have jurisdiction of a certain kind of contract is of course bad.^
d. Prohibiting Waiver of Process. It has been held that a statute providing

that acceptance of service and waiver of process should not in any action be
authorized by the contract sued on does not impair the obligation of contracts

made before its passage and containing stipulations for such acceptance of service

and waiver of process.^'

e. Parties. Statutes which change the rule as to parties necessary to the

determination of a controversy may take effect upon prior as well as subsequent
contracts, as the remedy only is affected. Acts providing that assignees of choses

in action may sue in their own names come within this class, as do provisions as

to the joinder of parties defendant.*'

Lefranc, 18 La. Ann. 393; Toffey v. Atcheson,
42 N. J. Eq. 182, 6 Atl. 885.

24. See also Kimbro v. Fulton Bank, 49
Ga. 419; Gardner v. Jeter, 49 Ga. 195;
Mitchell V. Cothrans, 49 Ga. 125; Vanduzer
c. Heard, 47 Ga. 624; Macon, etc., E. Co. v.

Little, 45 Ga. 370; Shaw v. Robinson, 23
Ky. L. Rep. 998, 64 S. W. 620; Walker v.

Whitehead, 16 Wall. (U. S.) 314, 21 L. ed.

357 [overruling 43 Ga. 538] ; Lathrop v.

Brown, 1 Woods (U. S.) 474, 14 Fed. Cas.
Ivo. 8,108, 10 Am. L. Reg. N. S. 638, 6 Am.
L. Rev. 367. Contra, Welborn v. Akin, 44 Ga.
420; Walker v. Whitehead, 43 Ga. 538; Gar-
rett V. Cordell, 43 Ga. 366.

25. Michigan.— Scott v. Smart, 1 Mich.
295.

Missouri.— State v. Slevin, 16 Mo. App.
541.

New Hampshire.— Sanders v. Hillsborough

Ins. Co., 44 N. H. 238.

North Carolina.— Home i;. State, 84 N. C.

362; State v. Barringer, 61 N. C. 554.

Ohio.— South End Bank v. McGuflfey, 1

Ohio Cir. Ct. 88.

Pennsylvania.— McElrath v. Pittsburg,

etc., E. Co., 55 Pa. St. 189.

Texas.— Mexican Nat. R. Co. v. Mussette,

86 Tex. 708, 26 S. W. 1075, 24 L. R. A. 642.

See 10 Cent. Dig. tit. " Constitutional

Law," § 513.

26. Johnson v. Higgins, 3 Mete. (Ky.) 566.

As to stay laws see supra, IX, E, 13.

27. Newkirk v. Chapron, 17 111. 344.

28. French v. Tumlin, 9 Fed. Cas. No.

5,104, 10 Am. L. Reg. N. S. 641, 6 Am. L.

Rev. 367, 14 Int. Rev. Eec. 140.

29. Worsham v. Stevens, 66 Tex. 89, 17

S. W. 404. But see Lyon v. Akin, 78 N. C.

258.

An agreement in such contract that judg-
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ment might also be confessed for a stated at-

torney's fees, in addition to the amount due
thereon, is a promise to pay such a fee, and it

may be recovered by ordinary legal process.

Worsham v. Stevens, 66 Tex. 89, 17 S. W.
404.

Modification of provisions for the confession

of judgment.— In Beeson v. Beeson, 1 Harr.
(Del.) 466, it was held that a statute making
it the duty of a prothonotary to confess .judg-

ment did not impair the obligation of a con-

tract providing that any attorney should ap-

pear and confess judgment.
30. Iowa.— Harlan «/. Sigler, Morr. (Iowa)

39.

Maine.— Augusta Bank v. Augusta, 49 Me.
507.

Michigan.— Waldron v. Harring, 28 Mich.
493.

Minnesota.— Tompkins v. Forrestal, 54
Minn. 119, 55 N. W. 813.

Mississippi.— McMillan v. Sprague, 4
How. (Miss.) 047, 35 Am. Dec. 412.

New York.— Van Rensselaer v. Ball, 19

N. Y. 100; Van Rensselaer v. Hays, 19 N. Y.
68, 75 Am. Dec. 278.

North Carolina.— Justice v. Eddings, 75
N. C. 581.

United States.—^A statute of the state of
Alabama, directing that promissory notes
previously given to a cashier of a bank may
be sued and collected in the name of the
bank, does not impair the obligation of con-

tracts and is not unconstitutional. Craw-
ford V. Mobile Branch Bank, 7 How. (U. S.)

279, 12 L. ed. 700. And see Palyart v. Gould-
ing, Brunn. Col. Cas. (U. S.) 2, 18 Fed. Cas.

No. 10,701, 3 N. C. 133.

See 10 Cent. Dig. tit. " Constitutional
Law," § 516. But see Tate v. Bell, 4 Yerg.
(Tenn.) 202, 26 Am. Dec. 221.
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f. Set-Offs. As a general rule a law providing for the set-off of mutual debts

does not impair the obligation of contracts for the original contract remains unaf-

fected, although the defendant is allowed to maintain in the same action his cross

suit against th.e plaintiff.^^

g. Evidence. A law which establishes a rule of evidence respecting certain

past transactions cannot be said to impair the obligation of contracts. Laws
which change the rules of evidence relate to the remedy only.^ But a statute

which, although expressed in terms of evidence, materially affects a contract by
taking away a vested right is unconstitutional.''

h. Competency of Witness. Laws removing the disqualifications of witnesses

and allowing them to testify are not unconstitutional as impairing the obligations

of contracts.'* And an act having the effect of disqualifying witnesses has been
properly held to be within the power of the legislature.'^

i. Judgment and Lien Thereof. The lien of a judgment is a qualified right,

given by law, and may be taken away by law ; and when the law is repealed

upon which the lien depends the lien is destroyed by the repeal.'^

15. Execution— a. Mode of Levying. Execution pertains to the remedy, and
the manner of levying, it maybe modified by legislative act. Statutes thus modi-

31. Vermont State Bank v. Porter, 5 Day
(Conn.) 316, 5 Am. Dec. 157; Great Western
Stock Co.' V. Saas, 1 Cine. Super. Ct. 21 \_af-

firmed in 24 Ohio St. 542] ; Blount v. Wind-
ley, 95 U. S. 173, 24 L. ed. 424.

32. Alabama.— Herbert v. Easton, 43 Ala.

547.

Delaware.— Stockwell v. Robinson, 9

Houst. (Del.) 313, 32 Atl. 528.

Kansas.— Myers v. Wheelock, 60 Kan. 747,

57 Pac. 956.

Maine.— Fales v. Wadsworth, 23 Me.
553.

Massachusetts.— Kempton v. Saunders, 130

Mass. 236.

New Hampshire.— Rich v. Flanders, 39

N. H. 304.

Tiorth Carolina.— Tabor v. Ward, 83 N. C.

291.

Oregon.— Harris v. Harsch, 29 Greg. 562,

46 Pac. 141.

PennsylvoMia.—Foster v. Gray, 22 Pa. St. 9.

Wisconsin.— Ehle v. Brown, 31 Wis. 405.

See 10 Cent. Dig. tit. " Constitutional

Law," § 519.

33. Hart v. Eoss, 64 Ala. 96; Saunders v.

Carroll, 14 La. Ann. 27; Davis v. Supreme
Lodge, K. of H., 165 N. Y. 159, 58 N. E. 891,

31 N. Y. Civ. Proc. 298.

An act which makes certain evidence con-

clusive of indebtedness, and thus deprives the

defendant of a defense which he might have,

and which was legal when the contract sued

on was made, is unconstitutional. Hope Mut.
Ins. Co. V. Flynn, 38 Mo. 483, 90 Am. Dec.

438.

The portion of the constitution of Georgia

of i868 which declares void all contracts

made in aid of the Rebellion, and throws the

burden of proof on the plaintiff to show that

the bills sued on had never been used in aid

of the Rebellion, if only the defendant will

swear that he has reason to believe that

they were so used, is tantamount to destroy-

ing the contract on the simple oath of the

defendant as to his belief, and is therefore

unconstitutional. Marsh v. Burroughs, 1

Woods (U. S.) 463, 16 Fed. Cas. No. 9,112,

10 Am. L. Reg. N. S. 718. Contra, Edwards
V. Dixon, 53 Ga. 334.

34. Wormley v. Hamburg, 40 Iowa 22;
Little V. Gibson, 39 N. H. 505 ; Rich v. Flan-

ders, 39 N. H. 304.

An act allowing a party or person inter-

ested to testify is not unconstitutional, as

impairing the obligation of contracts. Wal-
thall V. Walthall, 42 Ala. 450.

35. O'Bryan v. Allen, 108 Mo. 227, 18
S. W. 892, 32 Am. St. Rep. 595.

36. Alabama.— Martin v. Hewitt, 44 Ala.
418; Ray v. Thompson, 43 Ala. 434, 94 Am.
Dec. 696.

Delaware.— Maxwell v. Devalinger, 2
Pennew. (Del.) 504, 47 Atl. 381.

Indiana.— Gimbel v. Stolte, 59 Ind. 446.

Louisiana.— Orleans v. Holmes, 13 La.

Ann. 502. See also State v. Police Jury, 32
La. Ann. 884.

Minnesota.—Dana v. Porter, 14 Minn. 478

;

Wetherhill v. Stone, 12 Minn. 579; Burwell
V. Tullis, 12 Minn. 572.

North Carolina.— Whitehead v. Latham, 83
N. C. 232; Parker v. Shannonhouse, 61 N. C.

209.

South Carolina.—'Moore v. Holland, 16

S. C. 15.

Virginia.— In Merchants' Bank v. Ballou,

98 Va. 112, 32 S. E. 481, 81 Am. St. Rep.

715, 44 L. R. A. 306, it was held that a
judgment lien already perfected could not bei

taken away.
Washington.— In Palmer v. Laberee, 23

Wash. 409, 63 Pac. 216, it was held that the

legislative intent was to deprive a judgment
creditor of all remedy— either common law
or statutory— in the matter of revival of

judgments, and that the legislation must
therefore be declared void.

See 10 Cent. Dig. tit. " Constitutional

Law," § 521.
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fying^ the mode of levying whether enlarging or restricting a creditor's rights are

constitutional.''' But an act repealing the only adequate existing judgment
without providing some other reasonable mode of enforcement in its place is

unconstitutional.'^

b. Stay of. An act suspending the enforcement of a judgment for a limited
time is nuconstitutional as applied to judgments rendered before its passage,'' and
in some cases after its passage ;* and such a statute is not saved from unconstitu-
tionality by the fact that a condition is annexed to the suspension, as for instance

that the defendant must give bond ^* or that a certain proportion of the creditors

must assent to the delay.*^

e. Fees and Costs. Statutes regulating costs and fees aifect generally the
remedy only, and are therefore not unconstitutional as impairing the obligation

of contracts.*'

37. Comieoticut.— Mather v. Chapman, 6
Conn. 54.

Illinois.— William v. Waldo, 4 111. 264
[followed in Delahay v. McConnel, 5 111. 156].

Iowa.— Coriell v. Ham, 4 Greene (Iowa)
455, 61 Am. Dec. 134.

Louisiana.— Games v. Red River Parish,
29 La. Ann. 608; Scott v. Duke, 3 La. Ann.
253.

New York.— Kelly v. Brownlow, 54 N. Y.
Super. Ct. 129.

Vermont.— Pratt v. Jones, 25 Vt. 303;
Bell V. Roberts, 12 Vt. 582.

Wisconsin.— Selsby v. Redlon, 19 Wis. 17.

See 10 Cent. Dig. tit. " Constitutional
Law," § 522.

An act directing sales on credit under de-

crees in chancery longer than the law al-

lowed at tne date of the contracts between the
respective parties was held to be constitu-

tional. Austin V. Andrews, Dall. (Tex.) 447;
Garland v. Brown, 23 Gratt. (Va.) 173.
Contra, January v. January, 7 T. B. Mon.
(Ky.) 542, 18 Am. Dec. 211.

It has been held that the execution laws
in force at the time of the execution of a
bond or mortgage become a part of the con-

tract and consequently cannot be changed so

as to impair the obligation thereof. Stock-

well t'. Kemp, 4 McLean (U. S.) 80, 23 Fed.

Cas. No. 13,465; Rue v. Decker, 3 McLean
(U. S.) 575, 20 Fed. Cas. No. 12,112.

38. Brooks v. Memphis, 4 Fed. Cas. No.

1,954, 3 Centr. L. J. 356.

39. Alabama.— Hudspeth v. Davis, 41 Ala.

389.
Indiana.— Strong v. Daniel, 5 Ind. 348

;

Dormire v. Cogly, 8 Blackf. (Ind.) 177.

Kentucky,— A law passed after a contract

is made extending the term of replevin on a
judgment rendered on such contract impairs

the obligation of the contract and violates the

constitution of the United States. Stephen-

son V. Barnett, 7 T. B. Mon. (Ky.) 50;

Grayson v. Lilly, 7 T. B. Mon. (Ky.) 6; Me-
Kinney v. Carroll, 5 T. B. Mon. (Ky.) 96;

Lapsley v. Brashears, 4 Litt. (Ky.) 47; Blair

V. Williams, 4 Litt. (Ky.) 34.

Missouri.— Stevens v. Andrews, 31 Mo.
205 ; Bumgardner v. Howard County Cir. Ct.,

4 Mo. 50; Brown v. Ward, 1 Mo. 209.

Nebraska.— Dorrington v. Myers, 11 Nebr.
388, 9 N. W. 555.

North Carolina.— Miller v. Gibson, 63
N. C. 635; Berry v. Haines, 4 N. C. 311;
Jones V. Crittenden, 4 N. C. 55, 6 Am. Dec.
531.

Pennsylvania.— White v. Crawford, 84 Pa.
St. 433; Lewis v. Lewis, 47 Pa. St. 127;
Billmeyer v. Evans, 40 Pa. St. 324; Chaffee
V. Michaels, 31 Pa. St. 282.

Tennessee.— Webster v. Rose, 6 Heisk.
(Xenn.) 93, 19 Am. Rep. 583.

See 10 Cent. Dig. tit. " Constitutional
Law," § 523.

Statutes providing that there shall be no
stay valid.— Pierce v. Mills, 21 Ind. 27. For
authorities holding that stay laws such as
were passed in favor of soldiers during the
Civil war are constitutional, see supra, IX,
E, 13.

40. The North Carolina act of May 11,

1861, § 7, providing that all mortgages and
deeds in trust for the benefit of creditors
hereafter executed, whether registered or not,
and all judgments confessed during the con-
tinuance of this act, shall be utterly void,
is unconstitutional, as declaring that a
debtor should not pay his debt. Lyon v.

Akin, 78 N. C. 258.

41. Ashurst v. Phillips, 43 Ala. 158 ; Ea; p.
Woods, 40 Ala. 77.

42. Bunn v. Gorgas, 41 Pa. St. 441 ; Miller
V. Ripka, 4 Phila. (Pa.) 309, 18 Leg. Int.
(Pa.) 197, 9 Am. L. Reg. 561.

Reasonable stay.— A local statute, which
suspends for a reasonable time execution of
a judgment on a previous contract, is not
prohibited by the tenth section of the first

article of the constitution of the United
States. ChadAvick v. Moore, 8 Watts & S.
(Pa.) 49, 42 Am. Dec. 267.

43. Todd V. Neal, 49 Ala. 266. In Snider
V. Brown, (Tenn. Ch. 1898) 48 S. W. 377,
it was held that a statute requiring a party
foreclosing a mortgage by advertisement to
make and file for record, within ten days
after such foreclosure, an affidavit of the
amount paid for disbursements, including at-

torney's fees, is not unconstitutional with
reference to a subsequent mortgage on the
ground that the mortgagee's right to retain

[IX, E, 15, a]
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d. Setting Aside Judgment. As no obligation is impaired by the giving of a

right decision, statutes providing for the correction of a judgment by appeal,

since they pertain merely to the remedy, are constitutional ; ^ but in accordance

with the law that a defense once perfect by virtue of the statute of limitations

cannot be taken away, it is generally held that legislation giving the right to reopen

a prior judgment which could not otherwise be reconsidered is unconstitutional.^'

X, RETROSPECTIVE AND EX POST FACTO LAWS AND BILLS OF ATTAINDER.

A. Retrospective Laws— I. Definition. A retrospective law is a law which
retrospects or looks back ; a law which contemplates or affects an act done or a

right accrued before its passage.''^ The term,.however, has been technically used

to indicate laws having reference to civil matters in distinction from ex postfacto

2. Validity in Absence of Constitutional Prohibition. There is no prohibition

the stipulated attorney's fees was a contract
right, or on the ground that the mortgagee's
rights are hampered by new conditions.

The Alabama statute of 1827, authorizing
executions to be issued for costs against the
plaintiffs in other executions, when the officer

returns that the defendants in such execu-

tions have i-o property, is constitutional, al-

though it apply to judgments rendered be-

fore as well as after the passing of the

statute. Anonymous, 2 Stew. (Ala.) 228.

Ind. Acts (1891), p. 323, amending Ind. Acts
(i88g), c. 118, and providing that a contractor

may maintain a suit to foreclose his lien on
abutting property, and may collect therein

an attorney's fee, does not impair the obli-

gation of contracts within the prohibition

of U. S. Const, art. 1, § 10, although con-

strued to apply to an assessment levied be-

fore its passage. Dowell v. Talbot Paving
Co., 138 Ind. 675, 38 N. E. 389; Lake Erie,

etc., R. Co. V. Walters, 13 Ind. App. 275, 41

N. E. 465.

Iowa Laws (1880), c. 12, § 5, which limits

to twenty-five dollars the amount of the at-

torney's fee to be taxed upon the foreclosure

of school-fund mortgages, affects the remedy
only, and may be construed as retroactive

without being objectionable, as impairing the

obligation of contracts. Kossuth County v.

Wallace, 60 Iowa 508, 15 N. W. 305.

44. Todd V. Neal, 49 Ala. 266; Lovell v.

Davis, 52 Mo. App. 342; Decatur First Nat.

Bank v. Preston Nat. Bank, 85 Tex. 560, 22

S. W. 579.

Appeal from decision of commissioners.

—

Tlie Vermont act of 1827, in regard to the lay-

ing out of new highways, provided for a peti-

tion by a given number of freeholders, after

which the road commissioners should decide

whether to lay out the proposed road. In case

of a decision for petitioners, the costs were to

be taxed against the towns interested. The

acts of the commissioners were to be final,

and not subject to appeal. It was held that

the Vermont act of 1828, which allowed an

appeal on the part of the towns, or per-

sons aggrieved by reason of damages, from

decisions of the commissioners made before

the passage of the act, but where the roads

were not laid, is unconstitutional in so far

as it is retroactive. Hill v. Sunderland, 3 Vt.

507.

45. Louisiana.— New Orleans Canal, etc.,

Co. V. New Orleans, 30 La. Ann. 1371.

ifame.— Dyer v. Belfast, 88 Me. 140, 33
Atl. 790; Atkinson v. Dunlap, 50 Me.
111.

New York.— Burch v. Newbury, 10 N. Y.

374; Bay v. Gage, 36 Barb. (N. Y.) 447.

Pennsylvania.— Baggs' Appeal, 43 Pa. St.

512, 82 Am. Dec. 583; McCabe v. Emerson,
18 Pa. St. 111.

Vermont.— Hill i>. Sunderland, 3 Vt. 507.

Virginia.— Marpole v. Cather, 78 Va. 239;
Eatcliffe v. Anderson, 31 Gratt. (Va.) 105,

31 Am. Rep. 716.

West Virginia.— Arnold v. Kelley, 5

W. Va. 446.

But' see Eso p. Norton, 44 Ala. 177; Ex p.

Bibb, 44 Ala. 140; Bonner v. Martin, 40 6a.

501; White t;. Herndon, 40 Ga. 493, which

cases hold that legislation allowing judg-

ments to be reopened is constitutional.

See 10 Cent. Dig. tit. " Constitutional

Law," § 525.

46. Burrill L. Diet.
" Upon principle, every statute, which takes

away or impairs vested rights acquired under

existing laws, or creates a new obligation, im-

poses a new duty, or attaches a new dis-

ability, in respect to transactions or consid-

erations already past, must be deemed re-

trospective." Per Story, J., in Society for

Propagation, etc. v. Wheeler, 2 Gall. (U.-S.)

105, 139, 22 Fed. Cas. No. 13,156.

47. A statute providing that no person

should be entitled to the beneiit of the pro-

visions of the habeas corpus act, for the

reason that the judgment and sentence was
erroneous as to time or place of imprison-

ment, but that in such cases it should be

the duty of the court to sentence such per-

son for the proper time and place of confine-

ment was held not unconstitutional as retro-

spective, since retrospective laws relate only

to civil rights and remedies. Ex p. Bethu-

rum, 66 Mo. 545. See also Rich v. Flanders,

39 N. H. 304; Blackburn v. State, 50 Ohio

St. 428, 36 N. E. 18.

[X, A, 2]
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in the constitution of the United States against retrospective laws as such,^ nor
in a large number of the state constitutions/' In the absence of such express
provision, a law is not void because retrospective in action,™ where it is not uncon-
stitutional as an ex postfacto law, as a law impairing the obligation of a contract,
or by reason of its violating some constitutional provision not directed against
retrospective laws as such.^' A fortiori the constitution of a state will not be •

For retrospective laws relating to crimes
and penalties see infra, X, C.

48. Calder v. Bull, 3 Dall. (U. S.) 386, 1

L. ed. 648.

49. See cases cited in notes 50, 51, infra.

50. Alahama.— Bloodgood v. Cammack, 5
Stew. & P. (Ala.) 276.

Arkansas.—-Green v. Abraham, 43 Ark.
420; Smith v. Van Gilder, 26 Ark. 527.

California.— Bensley v. Ellis, 39 Cal. 309.

Connecticut.— Welch v. Wadsworth, 30
Conn. 149, 79 Am. Dec. 239; Mechanics', etc.,

Mut. Sav. Bank, etc., Assoc, v. Allen, 28 Conn.
97; Richardson v. Monson, 23 Conn. 94;
Bridgeport v. Housatonuc R. Co., 15 Conn.
475; Goshen v. Stonington, 4 Conn. 209, 10

Am. Dec. 121.

Georgia.— Baker v. Herndon, 17 Ga. 568.

Illinois.— Garrett v. Doe, 2 111. 335, 30 Am.
Dec. 653.

Indiana.— Van Slyke v. Shryer, 98 Ind.

126; Muncie Nat. Bank v. Miller, 91 Ind.

441. Compare Cowley v. Rushville, 60 Ind.

327.

Iowa.— State v. Squires, 26 Iowa 340.

Kentucky.— Thornton v. McGrath, 1 Duv.
{ Ky. ) 349 ; Taylor v. Farmers', etc.. Bank,
4 Litt. (Ky.) 341.

Maine.— Oriental Bank v. Freeze, 18 Me.
109, 36 Am. Dec. 701.

Massachusetts.— In re Northampton, 158
Mass. 299, 33 N. E. 568.

Nevada.— State v. Manhattan Silver Min.
Co., 4 Nev. 318
New Jersey.— United New Jersey R., etc.,

Co. !;. National Docks, etc., Co., 54 N. J. L.

180, 23 Atl. 686; State v. Scudder, 32 N. J. L.

203; Bonney v. Reed, 31 N. J. L. 133. See

also Beach v. WoodhuU, Pet. C. C. (U. S.) 2,

2 Fed. Cas. No. 1,154.

North Carolina.— Tabor v. Ward, 83 N. C.

291.

Ofcio.— Butler v. Toledo, 5 Ohio St. 225.

See also Cuyahoga Falls Real Estate Assoc.

V. McCaughty, 2 Ohio St. 152; Lewis v. Mc-
Elvain, 16 Ohio 347.

Pennsylvania.— Gault's Appeal, 33 Pa. St.

94; Beck v. Borough, 3 Lane. L. Rev. 386.

Vermont.— Brown f. Storm, 4 Vt. 37.

United i^iates.— Curtis v. Whitney, 13

Wall. (U. S.) 68, 20 L. ed. 513; Watson v.

Mercer, 8 Pet. (U. S.) 88, 8 L. ed. 876;

Calder v. Bull, 3 Dall. (U. S.) 386, 1 L. ed.

648; Baeder v. Jennings, 40 Fed. 199.

See 10 Cent. Dig. tit. " Constitutional

Law," § 526.

Statutes relating to assessments for local

improvements have been held valid, although

retrospective, in case of a levy, of a tax for

a new bridge to be apportioned on the assess-

[X, A, 2]

ment of the previous year (Kelsey v. Ne-
vada, 18 Cal. 629), and of an assessment on
abutting owners for a sewer already built

(Cleveland v. Tripp, 13 R. I. 50). But see

Craft V. Lofinck, 34 Kan. 365, 8 Pac. 359,

where the people of a township voted to is-

sue bonds to build a bridge, but before any-

thing further was done a part of the terri-

tory was detached and placed in a new town-
ship. Bridges were built in both townships,

the people in the detached territory no longer

needing the bridge in the old territory. It

was held that a statute afterward passed

making the people of the detached territory

liable to assist in paying the bonds was void.

Land damage acts, although retrospective,

have been sustained in case of an award of

damages to abutters for change in grade of

streets (Beck v. Bethlehem, 2 Pa. Co. Ct.

511), of an act extending time for appeal

from an assessment of damages for taking
property for public use (Henderson, etc., R.

Co. V. Dickerson, 17 B. Mon. (Ky.) 173, 66

Am. Dec. 148), and of an act filling vacan-

cies in a board of commissioners appointed

to appraise damages (State v. National
Docks, etc., R. Co., 54 N. J. L. 180, 23 Atl.

686).
Laws disqualifying persons from holding

ofSce by reason of having had charge of pub-
lic moneys and not having been discharged

(Taylor v. Governor, 1 Ark. 21; State v.

Echeveria, 33 La. Ann. 709), or by reason

of having voluntarily borne arms against the

United States are valid, although retrospect-

ive (Privett V. Bickford, 26 Kan. 52, 40 Am.
Rep. 301).

Statutes have been upheld authorizing di-

vorces for things happening before their pas-

sage ( Carson v. Carson, 40 Miss. 349 ) , legiti-

matizing the issue of marriages otherwise

void (Brown v. McGee, 12 Bush (Ky.) 428;

Brower v. Bowers, I Abb. Dec. (N. Y.) 214),
making valid a void contract (Welch v.

Wadsworth, 30 Conn. 149, 79 Am. Dec. 239),

and making valid a levy of execution.on real

estate void because the officer included in

the return greater fees than the law allowed
(Beach v. Walker, 6 Conn. 190), or providing

that no estate in remainder shall be defeated

by any deed of feoffment with livery of seizin

(People's Loan, etc., Bank r. Garlington, 54

S. C. 413, 32 S. E. 513, 71 Am. St. Rep. 800).
51. Alaiama.— Lovejoy v. Beeson, 121

Ala. 605, 25 So. 599.

Georgia.— Wilder v. Lumpkin, 4 Ga. 208.

Illinois.— Dobbins r. Peoria First Nat.
Bank, 112 111. 553.

Iowa.— Tilton v. Swift, 40 Iowa 78 ; State
r. Squires, 26 Iowa 340.
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held invalid as retrospective.^ Ketrospective laws affecting the remedy only are

more certain to be held constitutional than are retrospective laws in general.''

And the same is true of a law which is merely explanatory of a prior law.'*

3. Validity as Affected by Constitutional Prohibition— a. In General. Many
of the state constitutions contain provisions against retrospective laws/' and in

Kentucky.— Thornton v. McGrath, 1 Duv.
(Ky.) 349.

Maryland.— Grinder -v. Nelson, 9 Gill

(Md.) 299, 52 Am. Dec. 694; Wilson v.

Hardesty, 1 Md. Ch. 66.

Mississippi.-— Reed v. Beall, 42 Miss. 472.

New Hampshire.— Rich v. Flanders. 39
N. H. 304.

New Jersey.— Baldwin v. Newark, 38
N. J. L. 158; Deegan v. Morrow, 31 N. J. L.
136.

New York.— Burch v. Newbury, 10 N. Y.
374; People v. Ulster Countv, 63 Barb.
(N. Y.) 83; Bay v. Gage, 36 Barb. (N. Y.)
447; Van Rensselaer v. Smith, 27 Barb.
(N. Y.) 104; Isola v. Weber, 13 Misc.
(N. Y.) 97, 34 N. Y. Suppl. 77, 68 N. Y. St.

32.

North Carolina.— Leak v. Gay, 107 N. C.

482, 468, 12 S. E. 315, 312.

Pennsylvania.-— Bleakney v. Farmers', etc..

Bank, 17 Serg. & R. (Pa.) 64, 17 Am. Dec.
635.

Tennessee.— Collins v. East Tennessee, etc.,

R. Co., 9 Heisk. (Tenn.) 841; Wynne v.

Wynne, 2 Swan- (Tenn.) 405, 58 Am. Dec. 66.

United States.— Satterlee v. Matthewson,
2 Pet. (U. S.) 380, 7 L. ed. 458; Albee v.

May, 2 Paine (U. S.) 74, 1 Fed. Cas. No.
134; In re Kirkland, 14 Fed. Caa. No. 7,842,

12 Am. L. Reg. N. S. 300, 6 Am. L. T. Rep.
324.

See 10 Cent. Dig. tit. " Constitutional

Law," § 526.

52. Myers v. Mitchell, 20 La. Ann. 533.

53. Statutes have been held constitutional

because aflFecting only the remedy itself (Hine
V. Belden, 27 Conn. 384; Farley v. Geisheker,

78 Iowa 453, 43 N. W. 279, 6"L. R. A. 533;
Campbell v. Manderscheid, 74 Iowa 708, 39

N. W. 92 ; Drake v. Jordan, 73 Iowa 707, 36

N. W. 653 ; People v. Ulster County, 63 Barb.
(N. Y.) 83; Shonk v. Brown, 61 Pa. St.

320 ) , the procedure in enforcing it ( Berry
V. Clary, 77 Me. 482, 1 Atl. 360; Coffin v.

Rich, 45 Me. 507, 71 Am. Dec. 559), as merely
limiting the time of the remedy (Clay v.

Iseminger, 187 Pa. St. 108, 41 Atl. 38)
substituting a new remedy (Commonwealth
Bank v. Patton, 4 J. J. Marsh. (Ky.) 190;
Murray v. Mattison, 63 Vt. 479, 21 Atl.

532; Sampeyreac v. U. S., 7 Pet. (U. S.)

222, 8 L. ed. 665 ) ,
providing a further rem-

edy for a right already existing ( In re Smith,
• 10 Wend. (N. Y.) 449; Mackey v. Holmes, 52

Fed. 722), as an act providing that no order

or decree by the supreme court in certain

cases should be discharged on account of the

want of jurisdiction in the court (Simmons
V. Hanover, 23 Pick. (Mass.) 188), or an act

providing for the revival of proceedings

against the personal representatives of a de-

ceased assignee (In re Grove, 64 Barb.

(N. Y. ) 526), even though the right pro-

tected was only a moral obligation (Bowen
V. Phillips, 55 Ind. 226; Linn County v. Sny-
der, 45 Kan. 636, 26 Pae. 21, 26 Am. St. Rep.

742; Sedgwick County v. Bunker, 16 Kan.
498). But see Bradford v. Brooks, 2 Aik.

(Vt.) 284, 16 Am. Dec. 715, where an act

authorizing the judge of probate to extend
the time limited by law for the exhibition

and allowance of claims against a certain

estate was held void on the ground that the

claim was then dead, the time originally set

having expired before the extension was
granted. It has also been held that the leg-

islature cannot by retrospective act make a
party liable for damages for failure to per-

form a contract which at the time of its pas-

sage was void. Eno v. New York, 53 How.
Pr. (N. Y.) 382.

54. Baker v. Herndon, 17 Ga. 568; How-
ard V. Savannah, 1 T. U. P. Charlt. (Ga.)
173. It has, however, been held that a sub-

sequent legislative enactment explanatory of

a previous law cannot retroact so as to af-

fect the rights of parties under such previous

law. McManning v. Farrar, 46 Mo. 376;
Gordon v. Ingraham, 1 Grant (Pa.) 152.

55. Georgia.— See HoUiday v. Atlanta, 96
Ga. 377, 23 S. E. 406; McCowan v. Davidson,
43 Ga. 480.

Kentucky.— See Shaw v. Robinson, 23 Ky.
L. Rep. 998, 64 S. W. 620.

Louisiana.—-La. Const, art. 46.

Missouri.— Mo. Const, art. 1, § 28 ; art. 2,

§§ 15, 18; art. 12, § 19. See also Daggs v.

Orient Ins. Co., 136 Mo. 382, 38 S. W. 85,

58 Am. St. Rep. 638, 35 L. R. A. 227; State

i;. Marion County Ct., 128 Mo. 427, 30 S. W.
103, 31 S. W. 23; State v. Dolan, 93 Mo. 467,

6 S. W. 366 ; Ex p. Bethurum, 66 Mo. 545.

Montana.— Mont. Const, art. 15, § 13. See

also Mutual Ben. L. Ins. Co. v. Winne, 20
Mont. 20, 49 Pac. 446; State v. Dickerman,
16 Mont. 278, 40 Pac. 498.

North Carolina.— N. C. Const, art. 1, § 32.

See also Young v. Henderson, 76 N. C. 420.

Ohio.— Ohio Const, art. 2, § 28. See also

Hamilton County v. Rosche, 50 Ohio St. 103,

33 N. E. 408, 40 Am. St. Rep. 653, 19 L. R. A.
584; Gager v. Prout, 48 Ohio St. 89, 26 N. E.

1013 ; Peters v. McWilliams, 36 Ohio St. 155

;

Seeley f. Thomas, 31 Ohio St. 301; Gilpin
V. Williams, 25 Ohio St. 283 ; Burgett v. Nor-
ris, 25 Ohio St. 308; State v. Richland Tp.,

20 Ohio St. 362; State v. Harris, 17 Ohio
St. 608 ; Cameron v. Goebel, 20 Ohio Cir. Ct.

268.

[X, A, 3. a]
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some other states some clause in the bill of rights has been construed as prohibit-

ing such laws.^*

_b. Laws Affecting' Rights. Where retrospective laws are prohibited, acts

taking away existing rights" or creating new obligations for past acts are

generally held unconstitutional,^ although acts merely regulating rights* or

Tennessee.— Tenn \;onst. art. 1, § 20. See
also Demoville v. Davidson County, 87 Tenn.
214, 10 S. W. 353; Chicago, etc., E. Co. v.

Pounds, 11 Lea (Tenn.) 127; Louisville, etc.,

R. Co. V. Tennessee Railroad Commission, 19

Fed. 679.

See 10 Cent. Dig. tit. " Constitutional
Law," § 530.

56. Colo. Bill of Rights, § 11; N. H. Bill

of Rights, art. 23; Tex. Const, art. 1, § 16.

See also Hewitt v. Colorado Springs Co., 5

Colo. 184; Lundin v. Kansas Pac. R. Co., 4
Colo. 433; Denver, etc., R. Co. v. Woodward,
4 Colo. 162; Simpson v. City Sav. Bank, 56
N. H. 466, 22 Am. Rep. 491; Willard D.Har-
vey, 24 N. H. 344; Dunbarton v. Franklin, 19

N. H. 257 ; Towle v. Eastern R. Co., 18 N. H.
547, 47 Am. Dec. 153; Clark v. Clark, 10

N. H. 380, 34 Am. Dec. 165; Bristol v. New
Chester, 3 N. H. 524; Society for Propaga-
tion, etc. V. Wheeler, 2 Gall. (U. S.) 105, 22
Fed. Cas. No. 13,156; Mellinger v. Houston,
68 Tex. 36, 3 S. W. 249; De Cordova i'. Gal-

veston, 4 Tex. 470; Sutherland v. De Leon,
1 Tex. 250, 46 Am. Dec. 100; Sherwood r.

Fleming, 25 Tex. Suppl. 408.

37. Cameron v. Goebel, 20 Ohio Cir. Ct.

268, 11 Ohio Cir. Dec. 118; De Cordova v.

Galveston, 4 Tex. 470; Sherwood r. Fleming,
25 Tex. Suppl. 408. In Shaw v. Robinson, 23

' Ky. L. Rep. 998, 64 S. W. 620, a statute pro-

viding that no action should be brought for

recovery of land where the claimant relied

alone on a patent from the commonwealth
issued prior to 1820, against any person
claiming such land by possession to a well-

defined boundary under a title of record un-

less the claimant had actually paid legal

taxes for at least three years prior to the

suit, was held to be void so far as retroact-

ive.

Exceptions.— But a, statute providing that

in suits on fire-insurance policies thereafter

issued or renewed defendant should not deny
that the property was at the time the policy

was issued worth the full amount insured has

been held valid. Daggs v. Orient Ins. Co.,

136 Mo. 382, 38 S. W. 85, 58 Am. St. Rep.

638, 35 L. R. A. 227. And so a statute to

preclude the vesting of title by adverse pos-

session in one holding under an unrecorded

deed was held to bar a claimant whose deed

was executed before the enactment of the

statute. Snider v. Brown, (Tenn. Ch. 1898)

48 S. W. 377. Also the repeal of a law grant-

ing a pension is constitutional. Chalk v.

Darden, 47 Tex. 438.

58. Towle V. Eastern R. Co., 18 N. H. 547,

47 Am. Dec. 153; State «. Cincinnati Tin,

etc., Co., 66 Ohio St. 182, 64 N. E. 68; Miller
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v. Hixson, 64 Ohio St. 39, 59 N. E. 749;
State V. Board of Education, 12 Ohio Cir.

Dec. 423; Society for Propagation, etc. v.

Wheeler, 2 Gall. (U. S.) 105, 22 Fed. Cas.

No. 13,156.

New obligations were held to render the
statute void in the case of a statute passed
in March to take effect previous to January
providing for returns by liquor-dealers of all

liquors sold by them (McCowan v. Davidson,
43 Ga. 480 ) , of a statute authorizing the
board of education of a township to pay the
board of education of a special school district

set off and created therein a sum equal to the
equitable share due the latter from the town-
ship school fund ( Hamilton County v. Rosehe,
50 Ohio St. 103, 33 N. E. 408, 40 Am. St.

Rep. 653, 19 L. R. A. 584; State v. Board of

Education, 12 Ohio Cir. Dec. 423), and of a
statute allowing the jury to determine after

the fact whether a particular railroad charge
was excessive (Louisville, etc., R. Co. v. Ten-
nessee Railroad Commission, ly Fed. 679).
Marriage and divorce.— A retrospective aet

making certain facts equivalent to a contract
of marriage is void (Dunbarton i'. Franklin,
19 N. H. 257 )

, as is a statute making facts

happening before its passage cause for di-

vorce (Clark V. Clark, 10 N. H. 380, 34 Am.
Dec. 165. Contra, Jones r. Jones, 2 Overt.
(Tenn.) 2, 5 Am. Dec. 645).
59. As merely regulating rights a special

statute appointing a new trustee, where the
former trustee had died and the court was
suspended (Hindman v. Piper, 50 Mo. 292),
a general retrospective act enabling foreign

corporations thereafter filing certificates to

enforce contracts made while the law pro-

vided that contracts made before filing should

be void, although the constitution prohibited

any special act in aid of corporations or in-

dividuals (Mutual Ben. L. Ins. Co. v. Winne,
20 Mont. 20, 49 Pac. 446 ) , an act authorizing

the reduction cf the deposit accounts of in-

solvent savings banks so as to divide the

losses equitably among the depositors (Simp-
son V. City Sav. Bank, 56 N. H. 466, 22 Am.
Rep. 491), a statute allowing after-acquired

property to pass by a will made prior to its

enactment (Loveren v. Lamprey, 22 N. H.

434) , an act forming a new town from parts of

two existing towns and providing that certain

portions of the property of the old towns
shall belong to the new town (Bristol v. New
Chester, 3 N. H. 524), an act prohibiting an
action on any contract by certain classes un-

less certain formalities are complied with
(Hartzell v. Warren, 11 Ohio Cir. Ct. 269, 1

Ohio Cir. Dec. 183), and a statute affecting

the liquor laws where the constitution ex-
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changing their form are held not to be included within the constitutional

prohibition.'"

e. Laws Affecting Remedies. Constitutional prohibitions against retrospective

laws are generally held not to apply to acts which afEect procedure only/' which
merely add a remedy for an already existing right,*' or limit the time of the
remedy.*^ Retrospective laws affecting remedies are invalid, however, where the

pressly authorized, legislation against the
liquor traffic (Heck v. State, 44 Ohio St.

536, 9 N. E. 305) have all been held valid.

60. Thus a statute providing that in a suit

to recover land a defendant who has iona
fide possession of such under an adverse claim
of title may set off the value of hona fide im-
provements and that if they exceed the mesne
profits he may recover the excess is constitu-
tional. Lay V. Sheppard, 112 G-a. Ill, 37
S. E. 132; Mills V. Geer, 111 Ga. 275, 36
S. E. 673, 52 L. R. A. 934. So a statute pro-

viding for the settlement of old land claims
which enacted that a claimant who did not
make his entry within a certain time should
lose claim to that particular land, but en-

titling him to satisfaction of his claim in

land has been held valid. Huntsman v. Ran-
dolph, 5 Hayw. (Tenn.) 263. And so an act
providing for the lease or sale of estates tail

without the consent of the remainder-men.
Gilpin V. Williams, 25 Ohio St. 283.

Statutes relating to government are valid

although retrospective. Thus a statute pro-
viding that citizens of the second class shall

elect a treasurer for two years, and with an
emergency clause providing that it should go
into effect on the first Tuesday of April was
held valid, although the statute was not
signed till April 17. Sipe r. People, 26 Colo.

127, 56 Pac. 571. So a statute providing that
when by extension of the limits of a city a,

portion of the territory of any school dis-

trict adjacent has been incorporated therein

the inhabitants of the remaining part of the

district have the right to be annexed has
been upheld. Litson v. Smith, 68 Mo. App.
397. And a statute providing for the for-

mation of a government of its o^vn by any
city of one hundred thousand inhabitants and
declaring that the courts shall take judicial

notice of the population in accordance with
the last enumeration is constitutional. State

V. Doland, 93 Mo. 467, 6 S. W. 366.

61. Fisher v. Hervey, 6 Colo. 16; Willard
V. Harvey, 24 N. H. 344; Rairden v. Holden,

15 Ohio St. 207; De Cordova v. Galveston, 4

Tex. 470; Phoenix Ins. Co. v. Shearman, 17
'

Tex. Civ. App. 456, 43 S. W. 930, 1063.

Illustrations.— A statute authorizing the

court to grant further time to file additional

appeal-bonds (South End Bank v. McGuffey,
1 Ohio Cir. Dec. 53 ) , a statute forbidding in-

junctions in case of error or irregularity in

certain proceedings pending at the passage

of the act and providing a special remedy
(Miller v. Graham, 17 Ohio St. 1), a statute

providing that when, upon an appeal from
the probate court, final judgment shall be ren-

dered against the appellant in the district

court, the court may, after notice, enter judg-
ment against the sureties on the appeal-bond
(Youst V. Willis, 5 Okla. 413, 49 Pac. 1014),
and a statute providing that failure to sub-
mit an issue shall not be ground for reversal
unless requested in writing by the party com-
plaining (Phoenix Ins. Co. v. Shearman, 17
Tex. Civ. App. 456, 43 S. W. 930, 1063) have
all been held valid. But see In re Kennett,
24 N. H. 139, where a statute changing the
ground of the action or nature of the defense
was said to be unconstitutional. See also
Pickering v. Pickering, 19 N. H. 389, where
a statute giving plaintiff the right, independ-
ent of leave of court, to file separate repli-

cations in all cases to each of several defend-
ants was held invalid.

62. Fisher v, Dabbs, 6 Yerg. (Tenn.) 119;
Sutherland v. De Leon, 1 Tex. 250, 46 Am.
Dec. 100.

Illustrations.— A statute requiring return
to a board of equalization of mileage of all

cars in the state for the purpose of assess-

ment, although applied to mileage before its

passage (American Refrigerator Transit Co.
V. Adams, 28 Colo. 119, 63 Pac. 410), a stat-

ute authorizing a judgment debtor who is

surety only to revive the judgment after it

has become dormant (Peters v. MeWilliams,
36 Ohio St. 155), a statute authorizing county
commissioners to maintain the action therein
provided for for the removal of obstructions

in public highways (Little Miami R. Co. v.

Greene County Com'rs, 31 Ohio St. 338. See
also Seeley v. Thomas, 31 Ohio St. 301), a
statute authorizing an administrator de bonis

non to bring action on the bond of a former
executor, when prior to the act such suit had
to be brought by creditors, legatees, etc.

(Rairden v. Holden, 15 Ohio St. 207), and
a statute providing that suit by an injured
party for personal injuries shall not abate
by the death of the party (Missouri, etc., R.
Co. V. Settle, 19 Tex. Civ. App. 357, 47 S. W.
825) have all been held constitutional. But
see Tucker v. Burns, 2 Swan (Tenn.) 35.

Moral right.— The right existing although
only a moral right was held sufiioient to

support the legislation. State v. Dickerman,
16 Mont. 278, 40 Pac. 698 (void school

bonds) ; Jefferson City Gas Light Co. v. Clark,

95 U. S. 644, 24 L. ed. 521; New York L.

Ins. Co. V. Cuyahoga Cormty, 106 Fed. 123,

45 C. C. A. 233. Contra, Hamilton County
V. Rosche, 50 Ohio St. 103, 33 N. E. 408, 40
Am. St. Rep. 653, 19 L. R. A. 584.

63. Georgia.—Du Bignon v. Brunswick, 106

Ga. 317, 32 S. E. 102.

Kentucky.—Davis v. Ballard, 1 J. J. Marsh.
(Ky.) 563.

[X. A, 3, e]
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remedy is wholly taken away " or where a bar to a remedy is removed after such
bar has become operative.*^

d. Laws Affecting Taxation. Statutes authorizing the collection of back
taxes ^ and statutes remitting taxes have been held valid.*' A tax imposed to
pay a prior indebtedness ^ or based on a prior ^' or changed assessment is not
objectionable as being retrospective.™ But a tax imposed on an object heretofore
untaxable to pay a prior indebtedness is void."

4. Construction. Statutes not expressly made retrospective in terms '^ are other-

Missouri.— Bruna v. Crawford, 34 Mo.
330.

New Hampshire.— Willard v. Harvev, 24
N. H. 344.
Ohio.— Bartol v. Eekert, 50 Ohio St. 31, 33

N. E. 294.

Texas.— De Cordova v. Galveston, 4 Tex.
470.

United States.— Campbell v. Iron-Silver
Min. Co., 83 Fed. 643, 27 C. C. A. 646.

See 10 Cent. Dig. tit. " Constitutional
Law," 5 534.

64. Lundin «. Kansas Fac. R. Co., 4 Colo.

433; Denver, etc., E. Co. v. Woodward, 4
Colo. 162; Willard v. Harvey, 24 N. H. 344;
Howard v. Hildreth, 18 N. H. 105. See also
Rankin v. Sehofield, 70 Ark. 83, 66 S. W.
197.

65. Hewitt v. Colorado Springs Co., 5 Colo.

184; Mellinger v. Houston, 68 Tex. 36, 3

S. W. 249.

66. Louisiana.— New Orleans v. New Or-
leans, etc., R. Co., 35 La. Ann. 679.

Missouri.— State v. Heman, 7 Mo. App.
420.

North Carolina.— State v. Bell, 61 N. C.

76.

Ohio.— Gager v. Prout, 48 Ohio St. 89, 26
N. E. 1013; Wade v. Kimberly, 5 Ohio Cir.

Ct. 33.

United States.— Sturges v. Carter, 114
U. S. 511, 5 S. Ct. 1014, 29 L. ed. 240.

See 10 Cent. Dig. tit. " Constitutional
Law," § 532.

Interest on delinquent taxes.—A state may-
provide that taxes which have already become
delinquent shall bear interest from the time
the delinquency commenced, without conflict-

ing with any provisions of the federal consti-

tution. League v. State, 184 U. S. 156, 22

S. Ct. 475, 46 L. ed. 478 [affirming 93 Tex.

553, 57 S. W. 34].

Penalty for omissions.— A statute impos-

ing a penalty for prior omissions by owners
of taxable property was held void in Gager v.

Prout, 48 Ohio St. 89, 26 N. E. 1013; Erie

County V. Walker, 10 Ohio Dec. (Reprint)

558, 22 Cine. L. Bui. 106.

67. Whited v. Lavis, 25 La. Ann. 568. But
see Hamilton Countv v. Rosche, 50 Ohio St.

103, 33 N. E. 408, 40 Am. St. Rep. 653, 19

L. R. A. 584, holding that a statute provid-

ing that if a tax blank erroneous in form has

been sent to any person, who filled out the

same, and thus paid taxes on property which

should not have been listed, it shall be deemed

to have been an involuntary payment, and

[X, A. 3, e]

giving such person a right of action to re-

cover said payment is offensive to the consti-
tution.

An act releasing all druggists liable for
taxes under certain prior revenue laws making'
them liquor-dealers, and who were not in fact
using the druggist license as a blind, but
were in good faith selling liquors as medicine,
from all liability for those years, was held
valid. Demoville v. Davidson County, 87
Tenn. 214, 10 S. W. 353.

68. Bassett v. Barbin, 11 La. Ann. 672
(judgment against school directors) ; State
V. Marion County Ct., 128 Mo. 427, 30 S. W.
103, 31 S. W. 23 (township indebtedness)

;

State V. Richland Tp., 20 Ohio St. 362 ; State
V. Harris, 17 Ohio St. 608 (bounties to volun-
teers) ; Ritchie v. Franklin County, 22 Wall.
(U. S.) 67, 22 L. ed. 825 (a state statute au-
thorizing county courts to issue bonds for the
purpose of paying for the building of bridges
and macadamized roads theretofore contracted
to be built).

69. Frellsen v. Mahan, 21 La. Ann. 79.

70. State v. Manhattan Silver-Min. Co., 4
Nev. 318; State v. Bell, 61 N. C. 76. A for-

tiori when there is no constitutional prohibi-
tion against retrospective laws. State v.

Scudder, 32 N. J. L. 203.

71. Holliday v. Atlanta, 96 Ga. 377, 23
S. E. 406; Covington First Nat. Bank v.

Covington, 103 Fed. 523. In Young v. Hen-
derson, 76 N. C. 420, it was held that a tax
levied on all merchandise purchased for twelve
months prior was unconstitutional. See also
Grand Rapids v. Lake Shore, etc., R. Co.,

(Mich. 1902) 89 N. W. 932, holding that an
act which attempts to make certain railroads
liable to a city for the payment of special as-

sessments made prior thereto, and for which
before its passage they were not so liable, is

unconstitutional.
72. California.— People v. Hays, 4 Cal.

127.

Georgia.— Bond v. Munro, 28 Ga. 597.

Illinois.— Porter v. Glenn, 87 111. App.
106.

Montana.— Butte, etc., Consol. Min. Co. v.

Montana Ore Purchasing Co., 25 Mont. 41, 63
Pac. 825.

New Hampshire.— In re Kennett, 24 N. H.
139.

New York.— Sayre i'. Wisner, 8 Wend.
(N. Y.) 661; Dash v. Van Kleeck, 7 Johns.
(N. Y.) 477, 5 Am. Dec. 291.

Tennessee.— Dugger v. Mechanics', etc., Ins.

Co., 95 Tenn. 245, 32 S. W. 5, 28 L. R. A.
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wise construed if possible ; and where retrospective are construed as narrowly
as possible.'^

B. Curative Acts— l. Definition. A curative act is one intended to give
legal effect to some past act or transaction which is ineffective because of neglect

to comply with some requirement of law."
2. Validity— a. In General. In general statutes curing defects in acts done

or authorizing the exercise of powers which act retrospectively are valid, pro-

vided the legislature originally had authority to confer the powers or authorize

the acts.'''

b. Acts of Executors and Other Trustees. The legislature may legalize con-
veyances made by executors, administrators, guardians, or persons in similar

positions of trust, which are irregular because of some omission or lack of power
on the part of such trustee.™

e. Elections of Public Officers. Statutes curing irregularities in a prior elec-

tion have been held valid."

d. Judicial Proceedings. The legislature may cure judicial acts which are

void through irregularity in procedure,'^ or in the time or place of the sitting of

the court," provided a party is deprived of no substantial right thereby.^ But

796; Chicago, etc., R. Co. v. Pounds, 11 Lea
(Tenn.) 127.

See 10 Cent. Dig. tit. " Constitutional
Law," § 535.

73. Thames Mfg. Co. v. Lathrop, 7 Conn.
550; Hedger v. Eennaker, 3 Mete. (Ky.) 255.

74. See Tilton v. Swift, 40 Iowa 78; State
V. Squires, 26 lovira 340 ; and eases cited infra,

note 75 et seq.

75. Arkansas.— Orreen v. Abraham, 43 Ark.
420; Mayers v. Byrne, 19 Ark. 308.

/mdiamo.^ Walpole v. Elliott, 18 Ind. 258,

81 Am. Dee. 358.

Iowa.— Tilton v. Swift, 40 Iowa 78; State

V. Squires, 26 Iowa 340.

Michigan.— People v. Saginaw County, 26
Mich. 22.

TJew York.— Guest v. Brooklyn, 8 Hun
(N. Y.) 97.

North Carolina.— Spivey v. Rose, 120 N.C.
163, 26 S. E. 701.

Ohio.— Bernier v. Becker, 37 Ohio St. 72

;

Burgett V. Norris, 25 Ohio St. 308.

Tennessee.— U. S. Saving, etc., Co. v. Mil-

ler, (Teiin. Ch. 1897) 47 S. W. 17.

Wisconsin.— Freiberg v. Singer, 90 Wis.

608, 63 N. W. 754; Johnson v. Hill, 90 Wis.

19, 62 N. W. 930.

United States.—-Thompson v. Lee County,
3 Wall. (U. S.) 327, 18 L. ed. 177.

See 10 Cent. Dig. tit. " Constitutional

Law," § 536.

Where the general railroad law authorized

the construction of street railways with the

approval of the railroad commission, and a

road was built without such consent, a retro-

spective statute authorizing such road was
held valid, since the legislature could origi-

nally have given the franchise without the

consent of the railroad commission. Kittin-

ger V. Buffalo Traction Co., 160 N. Y. 377, 54

N. E. 1081 [affirming 25 N. Y. App. Div. 329,

49 N. Y. Suppl. 713].

76. Iowa.—• Smith v. Callaghan, 66 Iowa
552, 24 N. W. 50.

Kansas.—• Sanders v. Greenstreet, 23 Kan.
425.

Kentucky.—Boyce v. Sinclair, 3 Bush ( Ky.

)

261.

Massachusetts.— Weed v. Donovan, 114
Mass. 181; Sohier v. Massachusetts General
Hospital, 3 Cush. (Mass.) 483.

New Jersey.—• Suydam v. New Brunswick
Bank, 3 N. J. Eq. 114.

Tennessee.—State v. Butler, 15 Lea (Tenn.)

113.

See 10 Cent. Dig. tit. " Constitutional

Law," § 543.
77. Lovejoy v. Beeson, 121 Ala. 605, 25 So.

599 ; Gardner v. Haney, 86 Ind. 17 ; Eastman
V. McCarten, 70 N. H. 23, 45 Atl. 1081; Com.
V. Hoff, 1 Woodw. (Pa.) 464.

78. Wharton v. Cunningham, 46 Ala. 590
(deficiency in bill of exceptions) ; Norton v.

Pettibone, 7 Conn. 319, 18 Am. Dec. 116 (offi-

cer omitting to state fact in his return of

execution) ; Beach v. Walker, 6 Conn. 190
(officer embracing too great fees in his return

of execution) ; Van Slyke v. Shryer, 98 Ind.

126; Muncie Nat. Bank v. Miller, 91 Ind.

441 (summons not served because waived in

writing) ; Wallace v. Feely, 10 Daly (N. Y.)
331 (irregular foreclosure sale) ; Lane v.

Nelson, 79 Pa. St. 407. But see Yeatman v.

Day, 79 Ky. 186, where it was held that no
validity could be given to a bill of exceptions
void because not seasonably reduced to writ-

ing. And see Gaines v. Catron, 1 Humphr.
(Tenn.) 514, where an act making valid cer-

tain certificates of probate after the deed had
been rejected for the insufficiency of the pro-

bate was held unconstitutional.

79. Walpole v. Elliott, 18 Ind. 258, 81 Am.
Dec. 358 (irregular time of sitting) ; Tilton

V. Swift, 40 Iowa 78 (irregular time and
place of sitting).

80. If there was absolute lack of notice of

the judicial proceedings to the losing party,

they have been held incurable by statute.

Wells County v. Fahlor, 132 Ind. 426, 31

rx, B, 2, d]
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where the court in which the proceedings were had possessed no jurisdiction its

acts cannot be validated.^'

_e. Proeeedings of Municipalities— (i) In General. A statute is valid which
ratifies tlie action of a municipaUty or its officers (which action is void because
informal or in excess of powers) in doing some act,^ making some cor<;ract,*^ con-
tracting some debt," or making some conveyance,^' provided the legislature could
originally have conferred such power or have dispensed with such formalitj-.^^

(ii) Bonds. Bonds issued by a municipality in excess of its authority may be
validated by subsequent legislative action.^ This, however, does not apply when
there is a constitutional prohibition against such issue which still remains at the

date of the validating act.^

(ill) Contracts or Subscriptions in Aid of Corporations. A statute

making valid bonds or subscriptions by a municipality in aid of a railroad which
are void because irregular or unauthorized is constitutional,^' unless the legislature

N. E. 1112; Johnson v. Wells County, 107
Ind. 15, 8 N. E. 1 ; Pahlor v. Wells County,
101 Ind. 167; Willis v. Hodson, 79 Md. 327,

29 Atl. 604.

Action resulting from fraud cannot be cured
by a subsequent statute. White Mountains
E. Co. V. White Mountains E. Co., 50 N. H.
50.

81. Martin v. Hewitt, 44 Ala. 418; Pryor
V. Downey, 50 Cal. 388, 19 Am. Eep. 656;
Maxwell v. Goetschius, 40 N. J. L. 383, 29

Am. Eep. 242; Griffin v. Cimningham, 20
Gratt. (Va.) 31.

83. ConwecticMt.— Bridgeport v. Housa-
tonuc R. Co., 15 Conn. 475.

Indiana.— Gardner v. Haney, 86 Ind. 17.

Iowa.— Allen v. Armstrong, 16 Iowa 508.

Kansas.— Mason v. Spencer, 35 Kan. 512,

11 Pac. 402.

Minnesota.— Wilson v. Buckman, 13 Minn.
441; Comer v. Folsom, 13 Minn. 219; Kunkle
V. Franklin, 13 Minn. 127, 97 Am. Dec. 226.

New Jersey.—Walter v. Union, 33 N. J. L.

350.

New York.— People v. McDonald, 69 N. Y.

362.

North Carolina.— Belo v. Forsythe County,

76 N. C. 489.

Ohio.— Kumler v. Silsbee, 38 Ohio St. 4d5.

Pennsylvania.— Com. v. Hofl, 1 Woodw.
(Pa.) 464.

Tewas.— Morris v. State, 62 Tex. 728.

See 10 Cent. Dig. tit. " Constitutional

Law," § 537.

83. Fox V. Kendall, 97 111. 72 (support

of paupers) ; Brown v. New York, 63 N. Y.

239; Wetmore v. Law, 34 Barb. (N. Y.) 515;

People V. Law, 34 Barb. (N. Y.) 494, 22 How.
Pr. (N. Y.) 109; Weed v. Binghamton, 26

Misc. (N. Y.) 208, 56 N. Y. Suppl. 105

(contract exempting street railway from

paving streets) ; Com. v. Marshall, 69 Pa.

St. 328; Northampton County v. Stier, 31

Iieg. Int. (Pa.) 125 (contract for boarding

prisoners) ; Single v. Marathon County, 38

Wis. 363. But in Hasbrouck v. Milwaukee,

13 Wis. 37, 80 Am. Dec. 718, it was held that

a contract made by a municipal corporation,

void for want of authority to make it, can-

not be made valid by subsequent legislation,

[X. B, 2. d]

unless at the request or with the assent of

the corporation subsequently acted on or
confirmed by them.

84. Bartholomew v. Harwintou, 33 Conn.
408; State v. Miller, 66 Mo. 328; Wrought
Iron Bridge Co. v. Attica, 119 N. Y. 204, 23
N. E. 542, 28 N. Y. St. 973; Cole v. State,'

102 N. Y. 48, 6 N. E. 277; People v. New
York, 3 Misc. (N. Y.) 131, 23 N. Y. Suppl.
1060; Jefferson City Gas Light Co. v. Clark,

95 U. S. 644, 24 L.'ed. 521.

85. Thompson v. Thompson, 52 Cal. 154;
State V. Sickler, 9 Ind. 67 ; Barton County i;.

Walser, 47 Mo. 189.

86. Strosser v. Ft. Wayne, 100 Ind. 443;
Fisk V. Kenosha, 26 Wis. 23.

8T. Black v. Cohen, 52 Ga. 621 ; Brownell
V. Greenwich, 114 N. Y. 518, 22 N. E. 24, 24
N. Y. St. 6, 4 L. E. A. 685; Rogers v. Ste-

phens, 86 N. Y. 623 [affirming 21 Hun
( N. Y. ) 44] ; Hardenbergh v. Van Keuren, 4
Abb. N. Cas. (N. Y.) 43; Duke v. Williams-
burg County, 21 S. C. 414; Nolan County v.

State, 83 Tex. 182, 17 S. W. 823. But see

Shawnee v. Carter, 2 Kan. 115.

88. Horton v. Thompson, 71 N. Y. 513 [re-

versing 7 Hun (N. Y. ) 452]; Quaker City
Nat. Bank v. Nolan County, 66 Fed. 883, 14

C. C. A. 157 [affirming 59 Fed. 660] ; Folsom
V. Ninety-Six Tp., 59 Fed. 67.

89. Connecticut.—Bridgeport v. Housatonuc
R. Co., 15 Conn. 475.

Georgia.— Bass v. Columbus, 30 Ga. 845.

Iowa.— McMillen v. Boyles, 6 Iowa 304.

Maryland.— O'Brian v. Baltimore County,
51 Md. 15.

Missouri.—Hannibal, etc., R. Co. v. Marion
County, 36 Mo. 294.

New York.— Williams v. Duanesburgh, 66
N. Y. 129; People v. Mitchell, 35 N. Y. 551;
Rogers v. Rochester, etc., E. Co., 21 Hun
(N. Y.) 44; Rogers v. Smith, 5 Hun (N. Y.)

475.

Virginia.— Bell v. Farmville, etc., R. Co.,

91 Va. 99, 20 S. E. 942; Redd v. Henry
County, 31 Gratt. (Va.) 695.

United States.— Confarr v. Santa Anna
Tp., 116 U. S. 366, 6 S. Ct. 418, 29 L. ed. 636;
Anderson v. Santa Anna Tp., 116 U. S. 356,

6 S. Ct. 413, 29 L. ed. 633; Thompson v.
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which passed the statute had no power imder any circumstances to authorize the

bonds or subscriptions.*'

(iv) Levy and. Assessment of Taxes. Statutes curing irregularities in the

assessment of taxes are generally valid/^ provided the tax levied was not origin-

ally unconstitutional.''* In some jurisdictions it is held that where the body
levying the tax had no jurisdiction its acts cannot be validated ; ^ and in other
jurisdictions it is held that a tax-sale under a void assessment cannot 'be made
valid without compensation to the original owner."*

(v) Public Imfmoyements. Where a local improvement has been made by
a municipality without authority a statute validating it is constitutional,"^ and it

is generally held that a statute making valid an assessment for such improvement"*

Perrine, 103 U. S. 806, 26 L. ed. 612; U. S.

V. Holliday, 3 Wall. (U. S.) 407, 18 L. ed.

182.

Contra, Gaddis v. Richland Comity, 92 111.

119; Kichland County v. People, 3 111. App.
210; Deland v. Platte County, 54 Fed.
823.

See 10 Cent. Dig. tit. " Constitutional
Law," § 541.

90. Ellis V. Northern Fac. P. Co., 77 Wis.
114, 45 N. W. 811.

91. California.— People v. Goldtree, 44
Cal. 323.

Connecticut.— Atkins v. Nichols, 51 Conn.
513.

Indiana.— Musselman v. Logansport, 29
Ind. 533.

Iowa.—Iowa R. Land Co. v. Soper, 39 Iowa
112; Boardman v. Beckwith, 18 Iowa 292.

Kentucky.— Marion County v. Louisville,

etc., R. Co., 91 Ky. 388, 12 Ky. L. Rep. 961,

15 S. W. 1061.

Michigan.— Daniels v. Watertown Tp., 61

Mich. 514, 28 N. W. 673.

New Jersey.— A statute providing that no
suit should be prosecuted to set aside any
assessment on a tax whose want of authority

was cured by such statute was held valid al-

though retrospective. Bonney v. Reed, 31

N. J. L. 133.

ifetc York.—Chamberlain v. Taylor, 36 Hun
(N. Y.) 24.

Vermont.— Smith v. Hard, 59 Vt. 13, 8

Atl. 317; Bellows v. Weeks, 41 Vt. 590. But
see Bartlett v. Wilson, 59 Vt. 23, 8 Atl.

321.

Wisconsin.— Dean v. Borchsenius, 30 Wis.
236.

See 10 Cent. Dig. tit. " Constitutional

Law," § 538.

92. Daniels v. Watertown Tp., 61 Mich.

514, 28 N. W. 673; Peckham v. Newark, 43

N. J. L. 576; Dean v. Borchsenius, 30 Wis.

236.

93. People v. Goldtree, 44 Cal. 323; Hop-
kins V. Mason, 61 Barb. (N. Y.) 469. But
see Marion County v. Louisville, etc., R. Co.,

91 Ky. 388, 12 Ky. L. Rep. 961, 15 S. W.
1061; Bonney v. Reed, 31 N. J. L. 133; Hew-
itt's Appeal, 88 Pa. St. 55.

94. Conway v. Cable, 37 111. 82, 87 Am.
Dec. 240; Dingey v. Paxton, 69 Miss. 1038
(an act providing that lands already sold

to the state for taxes should be redeemable

[65]

for a certain limited period, after which no
suit should be brought by the owner for

their recovery) ; Cromwell v. McLean, 123
N. Y. 474, 25 N. E. 932, 34 N. Y. St. 85
[affirming 52 Hun (N. Y.) 614, 5 N. Y. Suppl.

474, 25 N. Y. St. 103] ; Ziegler v. Flack, 54
N. Y. Super. Ct. 69 (sale for interest as well

as amount of assessment ) . But see Cham-
berlain V. Taylor, 36 Hun (N. Y.) 24.

95. Indiana.— EUingham v. Wells County,
107 Ind. 600, 8 N. E. 9; Johnson v. Wells
County, 107 Ind. 15, 8 N. E. 1.

Iowa.— Richman v. Muscatine County,, 77
Iowa 513, 42 N. W. 422, 14 Am. St. Rep.
308, 4 L. R. A. 445; Bennett v. Fisher, 26
Iowa 497 (illegal delegation by supervisors
to subordinates )

.

Ma/ryland.— O'Brian v. Baltimore County
Com'rs, 51 Md. 15.

Massachusetts.— Spaulding v. Nourse, 143
Mass. 490, 10 N. E. 179, altering highway.
New York.— Tifft v. Buffalo, 82 N. Y. 204,

repairs on turnpike.

Pennsylvania.—Rubright v. Pittsburgh, 147
Pa. St. 355, 23 Atl. 579; Gray v. Pittsburgh,
147 Pa. St. 354, 29 Wkly. Notes Cas. (Pa.)

364, 23 Atl. 395; Donley v. Pittsburgh, 147
Pa. St. 348, 29 Wkly. Notes Cas. (Pa.) 362,

23 Atl. 394, 30 Am. St. Rep. 738; Schenley
V. Com., 36 Pa. St. 29, 78 Am. Dec. 359.

Contra, La Societe Francaise D'Epargne v.

Fishel, (Cal. 1886) 10 Pac. 395; Fanning v.

Schammel, 68 Cal. 428, 9 Pac. 427, street

contract.

See 10 Cent. Dig. tit. " Constitutional
Law," § 539.

96. Iowa.— Richman v. Muscatine County,
77 Iowa 513, 42 N. W. 422, 14 Am. St. Rep.
308, 4 L. R. A. 445.

New Jersey.— De Witt v. Elizabeth, 56
N. J. L. 119, 27 Atl. 801; Mutual Ben. L.

Ins. Co. V. Elizabeth, 42 N. J. L. 235 (bonds
issued for debt for illegal improvement of

streets) ; State v. Newark, 32 N. J. L. 453.

Islew Yorfc.— Tifft v. Buffalo, 82 N. Y. 204;
Hatzung v. Syracuse, 92 Hun (N. Y.) 203,

36 N. Y. Suppl. 521, 71 N. Y. St. 552; Mat-
ter of CuUen, 53 Hun (N. Y.) 534, 6 N. Y.

Suppl. 625, 26 N. Y. St. 156; Mann v. Utica,

44 How. Pr. (N. Y.) 334.

Pennsylvania.—^Rubright v. Pittsburgh, 147
Pa. St. 355, 23 Atl. 579 ; Gray v. Pittsburgh,

147 Pa. St. 354, 29 Wkly. Notes Cas. (Pa.)

364, 23 Atl. 395; Donley v. Pittsburg, 147

[X, B. 2, e, (V)]
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is constitutional, altliough there are jurisdictions where such a statute is regarded
as unconstitutional.^

f. Transactions Between Private Persons— (i) In General. Where a trans-

action between private persons is invalid because of some omission or informality

affecting the public alone, the legislature may by subsequent statute waive the

pubhc objection and validate the transaction.^^

(ii) I)eeds— (a^ In General. Deeds defective because of the omission of

some statutory i-equirement may generally be cured by a later statute,'' provided

no vested rights of innocent third parties are thereby infringed.' There are deci-

sions, however, holding that where the original deed was void it cannot later be

made valid by such statute.^

(b) Acknowledgment. Statutes validating defective acknowledgments are_ in

general constitutional,' but such a statute is invalid where it would divest the title

acquired before its passage of a third person not a party to the deed upon which
the defective acknowledgment was made.*

(o) Execution Under Powers. Conveyances under powers granted by per-

sons under a disability may be made valid "by subsequent legislation.'

Pa. St. 348, 29 Wkly. Notes Cas. (Fa.) 362,
23 Atl. 394; Shenley v. Com., 36 Pa. St. 29,

78 Am. Dec. 359.

Wisconsin.— May v. Holdridge, 23 Wis.
93.

United States.—Jarecki Mfg. Co. v. Toledo,
53 Fed. 329.

See 10 Cent. Dig. tit. " Constitutional
Law," § 539.

97. La Societe Francaise D'Epargne v.

Fishel, (Cal. 1886) 10 Pae. 395; Fanning v.

Schammel, 68 Cal. 428, 9 Pae. 427 ; Evans v.

Denver, 26 Colo. 193, 57 Pae. 696; St. Louis
V. Clemens, 52 Mo. 133.

98. Thus where marriages had been per-

formed by persons without authority statutes

legalizing them have been held valid. Goshen
V. Stonington, 4 Conn. 209, 10 Am. Dec. 121;
Cooke V. Cooke, 61 N. C. 583.

Mortgage of railroad franchise.— Hatcher
V. Toledo, etc., R. Co., 62 111. 477.

Unstamped documents.— \ statute provid-

ing that all unstamped bonds drav/n previous

to the repeal of the stamp act should be good
and valid as if they had been properly
stamped is constitutional, as it merely sur-

renders a right of the state. State v. Nor-
wood, 12 Md. 195.

99. Arkansas.— Pelt v. Payne, 60 Ark. 637,

30 S. W. 426.

Illinois.— U. S. Mortgage Co. v. Gross,

93 111. 483.

Maryland.— Dulany v. Tilghman, 6 Gill

& J. (Md.) 461.

Minnesota.— Wistar v. Foster, 46 Minn.

484, 49 N. W. 247, 24 Am. St. Rep. 241 ; Ross

V. Worthington, II Minn. 433, 88 Am. Dec.

95.

Ohio.— Smith v. Turpin, 20 Ohio St. 478

[following Goshorn v. Purcell, II Ohio St.

641] ; Cuyahoga Falls Real Estate Assoc, v.

McCaughy, 2 Ohio St. 152.

United States.— Leland v. Wilkinson, 10

Pet. (U. S.) 294, 9 L. ed. 430.

See 10 Cent. Dig. tit. " Constitutional

Law," § 547.

[X, B, 2, 6. (v)l

Defects in release of dower were held cured

in Sidway v. Lawson, 58 Ark. 117, 23 S. W.
648; Johnson v. Richardson, 44 Ark. 365.

Lack of power to receive.— A statute val-

idating the title to land given to an incor-

porated church before its incorporation was
held valid in Central Baptist Church v.

Manchester, 21 R. I. 357, 43 Atl. 845.

1. U. S. Mortgage Co. v. Gross, 93 111. 483

;

Deininger v. McConnel, 41 111. 227 ; Leland v.

Wilkinson, 10 Pet. (U. S.) 294, 9 L. ed. 430.

2. Routsong V. Wolf, 35 Mo. 174 (deed by
insane person) ; Miller v. Hine, 13 Ohio St.

565 [following Goshorn v. Purcell, II Ohio
St. 641] ; Good V. Zereher, 12 Ohio 364 (deed
by married woman) ; Orton v. Noonan, 23
Wis. 102.

3. Arkansas.— Cupp v. Welch, 50 Ark. 294,

7 S. W. 139.

Florida.— Summer v. Mitchell, 29 Fla. 179,

10 So. 5G2, 30 Am. St. Rep. 100, 14 L. R. A.
815.

Indiana.— Maxey v. Wise, 25 Ind. I, fail-

ure of notary to affix his seal.

Maryland.— Grove r. Todd, 41 Md. 633, 20
Am. Rep. 76.

Ohio.— Barton v. Morris, 15 Ohio 408.

Pennsylvania.— Journeay r. Gibson, 56 Fa.
St. 57; Barnet v. Barnet, 15 Serg. & R. (Pa.)

72, 16 Am. Dec. 516.

See 10 Cent. Dig. tit. " Constitutional
Law," S 548; and Acknowledgments, 1 Cyc.
609.

But see Alabama L. Ins., etc., Co. v. Boy-
kin, 38 Ala. 510. And see Good v. Zereher, 12
Ohio 304, where a statute rendering valid ac-

knowledgments omitting to state that the
deed was read, or contents kno^\'n, to the wife,
was held unconstitutional as to deeds exe-
cuted by married women under a prior act
requiring such deeds to be read or the con-
tents made known.

4. Gatewood v. Hart, 58 Mo. 261; Green v.

Drinker, 7 Watts & S. (Pa.) 440.
5. Dentzel ». Waldie, 30 Cal. 138 ; Randa'!

V. Kreiger, 23 Wall. (U. S.) 137, 23 L. ea.
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(d) Registration. Deeds or probates void because of lack of registration or

defective registration may be made valid by subsequent legislation.*

C. Ex Post Facto Laws — l. Definition. An ex post facto law is one
which imposes a punishment for an act which was not punishable when it was
committed, imposes additional punishment, or changes the rules of evidence, by
which less or different testimony is sufficient to convict''

124; Sohn v. Waterson, 17 Wall. (U. S.)

i)96, 21 L. ed. 737.

6. McFadden v. Blocker, 2 Indian Terr.

260, 48 S. W. 1043; Spivey v. Rose, 120 N. C.
163, 26 S. E. 701; Barrett l\ Barrett, 120
N. C. 127, 26 S. E. 691, 36 L. R. A. 226;
Green v. Goodall, 1 Coldw. (Tenn.) 404;
Hughes V. Cannonj 2 Humphr. (Tenn.) 589.
But see Garnett v. Stockton, 7 Humphr.
(Tenn.) 84, where an act making valid a
certificate of probate of a deed after decree
rendered in a court of chancery was held void.

7. Arkansas.— Taylor v. Governor, 1 Ark.
21.

Colorado.—Garvey v. People, 6 Colo. 559,
45 Am. Rep. 531.

Connecticut.— State v. Hoyt, 47 Conn. 518,
36 Am. Rep. 89.

Oeorgia.— Boston v. Cummins, 16 Ga. 102,

60 Am. Deo. 717.

Indiana.— Martindale v. Moore, 3 Blackf.
(Ind.) 275; Strong t;. State, 1 Blackf. (Ind.)

193.

Louisiana.— State v. Ardoin, 5 1 La. Ann.
169, 24 So. 802, 72 Am. St. Rep. 454.

Massachusetts.— Jacquins v. Com., 9 Cush.
(Mass.) 279.

Minnesota.— State v. Johnson, 12 Minn.
476, 93 Am. Dec. 241.

Mississippi.— Lindzey v. State, 65 Miss.

542, 5 So. 99, 7 Am. St. Rep. 674.

Missouri.— State v. Kyle, 166 Mo. 287, 65
S. W. 763, 56 L. R. A. 115; State t). Thomp-
son, 141 Mo. 408, 42 S. W. 949 ; E(c p. Bethu-
rum, 66 Mo. 545.

Nebraska.— Marion v. State, 16 Nebr. 349,

20 N. W. 289.

New York.— People v. Hayes, 140 N. Y.
484, 35 N. E. 951, 56 N. Y. St. 456, 9 N. Y.
Crim. 24, 37 Am. St. Rep. 572, 23 L. R. A.
830; Hartung v. People. 22 N. Y. 95; Burch
V. Newbury, 10 N. Y. 374; Gotcheus v. Mathe-
son, 40 How. Pr. (N. Y.) 97; Green v. Shum-
way, 36 How. Pr. (N. Y.) 5; Shepard v.

People, 23 How. Pr. (N. Y.) 337 [reversed in

25 N. Y. 406, 24 How. Pr. (N. Y.) 388].

North Dakota.— State v. Rooney, (N. D.
1903) 95 N. W. 513.

Pennsylvania.— Com. v. Duffy, 96 Pa. St.

506, 42 Am. Rep. 554; Com. v. Lewis, 6

Binn. (Pa.) 266.

South Carolina.— Anderson v. O'Donnell,

89 S. C. 355, 7 S. E. 523, 13 Am. St. Rep. 728,

a L. R. A. 632.

Virginia.— Danville V. Pace, 25 Gratt.

(Va.) 1, 18 Am. Rep. 663.

Washington.— Lybarger v. State, 2 Wash.
652, 27 Pac. 449, 1029.

Wyoming.— In re Wright, 3 Wyo. 478, 27
Pac. 565 31 Am. St, Rep. 94, 13 L. R. A.
748.

United States.— Duncan v. Missouri, 152,

U. S. 377, 14 S. Ct. 570, 38 L. ed. 485;
Kring v. Missouri, 107 U. S. 221, 2 S. Ct.

443, 27 L. ed. 506; Cummings v. Missouri,

4 Wall. (U. S.) 277, 18 L. ed. 356; Calder
V. Bull, 3 Dall. (U. S.) 386, 1 L. ed. 648;
U. S. V. Hall, 2 Wash. (U. S.) 366, 26 Fed.
Cas. No. 15,285.

See 10 Cent. Dig. tit. " Constitutional
Law," § 550.

Other definitions are: One which inflicts a
punishment for doing an act, innocent at the
time of its commission. Lindzey v. State, 65
Miss. 542, 5 So. 99, 7 Am. St. Rep. 674; Peo-
ple V. Hayes, 140 N. Y. 484, 35 N. E. 951, 56
N. Y. St. 456, 9 N. Y. Crim. 24, 37 Am. St.

Rep. 572, 23 L. R. A. 830 ; Bennett v. Bogga,
Baldw. (U. S.) 60, 3 Fed. Cas. No. 1,319.

See also Moore v. Indianapolis, 120 Ind. 483,
22 N. E. 424.

One which imposes punishment for an act
which was not punishable at the time it wa»
committed, or a punishment in addition tii

that then prescribed. Burgess v. Salmon, 9T
U. S. 381, 24 L. ed. 1104; Carpenter v. Penn-
sylvania, 17 How. (U. S.) 456, 15 L. ed.

127. See also Green v. Shumway, 39 N. Y.
418.

One which, in relation to an offense or it*

consequences, alters the situation of a party
to his disadvantage.

Colorado.— Garvey v. People, 6 Colo. 559,

45 Am. Rep. 531.

Louisiana.— State v. Ardoin, 51 La. Ann.
169, 24 So. 802, 72 Am. St. Rep. 454.

Massachusetts.— Murphy v. Com., 172"

Mass. 264, 52 N. E. 505, 70 Am. St. Rep. 266,,

43 L. R. A. 154.

Nebraska.— Marion v. State, 16 Nebr. 349,
20 N. W. 289.

New York.— People v. Cox, 67 N. Y. App>
Div. 344, 73 N. Y. Suppl. 774.

United States.— Thompson v. Utah, 170
U. S. 343, 18 S. Ct. 620, 42 L. ed. 1061 ; Dun-
can V. Missouri, 152 U. S. 377, 14 S. Ct. 570,
38 L. ed. 485; In re Medley, 134 U. S. 160,

10 S. Ct. 384, 33 L. ed. 835; Kring v. Mis-
souri, 107 U. S. 221, 2 S. Ct. 443, 27 L. ed.

506; U. S. V. Hall, 2 Wash. (U. S.) 366, 26-

Fed. Cas. No. 15,285.

One which renders an act punishable in a

manner in which it was not punishable when
committed.

Missouri.—State v. Thompson, 141 Mo. 408,

42 S. W. 949; State v. Willis, 66 Mo. 131.

New Jersey.— Suydum v. New-Brunswick
Bank, 3 N. J. Eq. 114.

New York.— Shepherd v. People, 25 N. Y.
406 ; Hartung v. People, 22 N. Y. 95 ; People

V. Hayes, 70 Hun (N. Y.) Ill, 24 N. Y. SuppL
194, 54 N. Y. St. 184, 10 N. Y. Crim. 476.

[X. C, 1]
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2. Constitutionality. An ex post facto law is unconstitutional, wlietlier passed

by congress^ or by a state.' Eut a law which is ex post facto as to certain

offenses is not therefore wholly void, but may be valid as to all offenses com-
mitted after the date when it becomes a law.^"

3. Application to Civil Rights or Remedies. It is a well-settled principle of

construction, which is established by a long line of cases, that the constitutional

prohibition against the passage of ex post facto laws applies only to penal or

criminal matters." Laws which affect civil rights" or which regulate civil

Pennsylvania.— Com. v. Taylor, 2 Kulp
(Pa.) 364.

United States.— Fletcher v. Peck, 6 Cranch
(U. S.) 87, 3 L. ed. 162.

8. U. S. Const, art. 1, § 9.

9. U. S. Const, art. 1, ^ 10.

10. Illinois.— Wilson v. Ohio, etc., R. Co.,

64 111. 542, 16 Am. Kep. 565.

Kentucky.— Hoke v. Com., 79 Ky. 567.

Louisiana.— State v. Isabel, 40 La. Ann.
340, 4 So. 1.

Massachusetts.—^Murphy v. Com., 172 Mass.
264, 52 N. E. 505, 70 Am. St. Rep. 266, 43
L. R. A. 154; Flaherty v. Thomas, 12 Allen
(Mass.) 428.

North Carolina.— State v. Bond, 49 N. C. 9.

Wisconsin.— Bittenhaus v. Johnston, 92

Wis. 588, 66 N. W. 805, 32 L. R. A. 380.

United States.— Jaehne v. New York, 128
U. S. 189, 9 S. Ct. 70, 32 L. ed. 398 [affirming

35 Fed. 357] ; Burgess v. Salmon, 97 U. S.

381, '>i L. ed. 1104.

Where past offenses only are to he punished
under a law it is wholly void. Ex p. Jack-
son, 45 Ark. 158 ; State v. Heighland, 41 Mo.
388 ; In re Murphy, etc., Test Oath Cases, 41

Mo. 339; Com. v. Wasson, 12 Pittsb. Leg. J.

(Pa.) 434; Ex p. Cummings v. Missouri, 4
Wall. (XJ. S.) 277, 18 L. ed. 356; Ex p. Gar-

land, 4 Wall. (U. S.-) 333, 18 L. ed. 366;
In re Baxter, 2 Fed. Oas. No. 1,118, 5 Am. L.

Reg. N. S. 159 note.

11. Alabama.— Washington v. State, 75
Ala. 582, 51 Am. Rep. 479.

Arkansas.— Taylor v. Governor, 1 Ark. 21.

California.— Foster v. Police Com'rs, 102

Cal. 483, 37 Pae. 763, 41 Am. St. Rep. 194;

In re Perkins, 2 Cal. 424.

Maryland.—Anderson v. Baker, 23 Md. 531;

Grindsr v. Nelson, 9 Gill (Md.) 299, 52 Am.
Uec. 694; Wilson v. Hardesty, 1 Md. Ch. 66-.

Massachusetts.—^Murphy v. Com., 172 Mass.
264, 52 N. E. 505, 70 Am. St. Rep. 266, 43
L. R. A. 154 ; Locke v. Dane, 9 Mass. 360.

Missouri.— State v. Adams, 44 Mo. 570

;

State V. Neal, 42 Mo. 119; In re Murphy, etc..

Test Oath Cases, 41 Mo. 339; State v. Wood-
son, 41 Mo. 227 ; Blair v. Ridgely, 41 Mo. 63,

97 Am. Dec. 248.

Hev} York.— Gotcheus i). Matheson, 58

Barb. (N. Y.) 152, 40 How. Pr. (N. Y.) 97.

Ohio.— France v. State, 57 Ohio St. 1, 47

N. E. 1041.

Virginia.— Danville v. Pace, 25 Gratt. (Va.)

1, 18 Am. Rep. 663.

Washington.— Fox v. Territory, 2 Wash.
Terr. 297, 5 Pac. 603.

[X. C. 2]

West Virginia.—^Randolph v. Good, 3

W. Va. 551; Ex p. Stratton, 1 W. Va. 305.

United States.— Hawker v. People, 170

U. S. 189, 18 S. Ct. 573, 42 L. ed. 1002;

Drehman j;. Stifle, 8 Wall. (U. S.) 595, 19

L. cd. 508; In re Chae Chan Ping, 13 Sawy.
(U. S.) 486, 36 Fed. 431; In re Murphy,
Woolw. (U. S.) 141, 17 Fed. Cas. No. 9,947.

See 10 Cent. Dig. tit. " Constitutional

Law," § 551.

Damages in an action for death by a wrong-
ful act of defendant are not of a penal char-

acter, and a law increasing such damages in

consequence of an act done before its passage
is not ex post facto. Isola v. Weber, 13 Misc.

(N. Y.) 97, 34 N. Y. Suppl. 77, 68 N. Y. St.

32.

12. Alabama.— Bloodgood v. Cammack, 5
Stew. & P. (Ala.) 276; Aldridge r. Tus-
cumbia, 2 Stew. & P. (Ala.) 199, 23 Am. Dec.

307.

Arkansas.— State v. Kline, 23 Ark. 587.

Georgia.— Welborn v. Akin, 44 Ga. 420;
,

Baker v. Herndon, 17 Ga. 568; Boston v.

Cummins, 16 Ga. 102, 60 Am. Dee. 717;
Wilder v. Lumpkins, 4 Ga. 208; White v.

Wayne, T. U. P. Charlt. (Ga.) 94.

Illinois.— Ward v. Farwell, 97 111. 593;
Guara v. Rowan, 3 111. 499; Coles v. Madison,
1 111. 154, 12 Am. Dec. 161.

Kansas.— State v. Mugler, 29 Kan. 252, 44
Am. Rep. 634.

Kentucky.— Com. v. Bailey, 81 Ky. 395;
Henderson, etc., R. Co. v. Diokerson, 17

B. Mon. (Ky.) 173, 66 Am. Dec. 148; Fisher
V. Cockerill, 5 T. B. Mon. (Ky.) 129.

Louisiana.—-New Orleans v, Poutz, 14 La.
Ann. 853; New Orleans v. Cordeviolle, 13

La. Ann. 268 ; Le Breton v. Morgan, 4 Mart.
N. S. (La.) 138.

Maryland.— Grinder v. Nelson, 9 Gill (Md.)

299, 52 Am. Dee. 694.

Massachusetts.— Andrews v. Worcester
County Mut. F. Ins. Co., 5 Allen (Mass.) 65;
Locke V. Dane, 9 Mass. 360.

Missouri.— State v. Dolan, 93 Mo. 467, 6
S. W. 366.

New Jersey.— Moore v. State, 43 N. J. L.

203, 39 Am. Rep. 558; Bouncy v. Reed, 31
N. J. L. 133; Suydam v. New Brunswick
Bank, 3 N. J. Eq. 114.

New York.— Southwick v. Southwick, 49
N. Y. 510; People v. Devlin, 33 N. Y. 269, 88
Am. Dec. 377; Bay v. Gage, 36 Barb. (N. Y.)
447; Van Rensselaer v. Smith, 27 Barb. (N. Y.)

104.

OWo.— Butler v. Toledo, 5 Ohio St. 225.
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remedies ^' are not witliin the rule which prohibits the passage of ex post faoto
laws.

4. Laws Creating Offenses. A law which creates a new offense, or makes an
act punishable which could not have been punished at all when committed, is an

ex post facto law as to acts committed before its passage ; " but a law imposing a

punishment upon future offenses is not an ex post facto law.'^

5. Laws Increasing Punishment— a. In GeneraL A law increasing the pun-
ishment for a certain offense is ex post faoto in so far as it applies to offenses

committed before its enactment.^^ So too a law which imposes a new punishment

Pennsylvania.— Weister v. Hade, 52 Pa. St.

474; Evans v. Montgomery, 4 Watts & S.

(Pa.) 218; Bambaugh v, Bambaugh, 11 Serg.

& R. (Pa.) 191.

Rhode Island.— State v. Paul, 5 R. I. 185.

South Carolina.— Callahan v. Callahan, 36
S. C. 454, 15 S. E. 727; Byrne v. Stewart, 3

Desauss. (S. C.) 466.

Texas.— De Cordova v. Galveston, 4 Tex.
470.

West Virginia.— Ex p. Quarrier, 4 W. Va.
210.

United States.— Locke v. New Orleans, 4
Wall. (U. S.) 172, 18 L. ed. 334; Carpenter
17. Pennsylvania, 17 How. (U. S.) 456, 15

L. ed. 127; Watson v. Mercer, 8 Pet. (U. S.)

88, 8 L. ed. 876; Calder v. Bull, 3 Dall.

(U. S.) 386, 1 L. ed. 648; Vanhorne v. Dor-
rance, 2 Dall. (U. S.) 304, 28 Fed. Cas. No.
16,857 ; Evans v. Robinson, Brunn. Col. Cas.

(U. S.) 400, 8 Fed. Cas. No. 4,571; Minge v.

Gilmour, Brunn. Col. Cas. (U. S.) 383, 17

Fed. Cas. No. 9,631; Schenek v. Peay, 1 Dill.

(U. S.) 267, 21 Fed. Cas. No. 12,451, 2

Am. L. T. Rep. (U. S. Cts.) 112, 1 Chic.

Leg. N. 363, 10 Int. Rev. Rec. 54, 11 Int.

R,ev. Rec. 22; Albee v. May, 2 Paine (U. S.)

74, 1 Fed. Cas. No. 134; Schenek v. Peay,
Woolw. (U. S.) 175, 21 Fed. Cas. No. 12,450,

2 Am. L. T. Rep. (U. S. Cts.) Ill, 1 Chic.

Leg. N. 363, 10 Int. Rev. Rec. 54, 11 Int. Rev.
Rec. 12.

See 10 Cent. Dig. tit. " Constitutional

Law," § 551.

13. Alabama.— Walthall v. Walthall, 42
Ala. 450.

Gormeoticut.—Calder v. Bull, 2 Root (Conn.)

50.

Georgia.— Bonner v. Martin, 40 Ga. 501;

White V. Herndon, 40 Ga. 493; Tucker v.

Harris, 13 Ga. 1, 58 Am. Dec. 488.

Louisiana.— Police Jury v. McDonogh, 7

Mart. (La.) 8.

Maine.— Lord v. Chadbourne, 42 Me. 429,

66 Am. Dec. 290.

Massachusetts.— George v. Reed, 101 Mass.

378; Bemis v. Clark, 11 Pick. (Mass.) 452.

Michigan.— Mosher v. Bay Oir. Judge, 108

Mich. 503, 66 N. W. 384.

Missouri.— State v. Dolan, 93 Mo. 467, 6

S. W. 366.

Pennsylvania.— Evans v. Montgomery, 4

Watts & S. (Pa.) 218.

United States.— U. S. Bank v. Longworth,
1 McLean (U. S.) 35, 2 Fed. Cas. No. 923.

See 10 Cent. Dig. tit. " Constitutional

Law," § 564.

14. Illinois.— Newlan v. Aurora, 14 111.

364.

Massachusetts.— Jacquins v. Com., 9 Gush.
(Mass.) 279.

North Carolina.— State v. Bond, 49 N. C. 9.

Pennsylvania.— Com. v. Wasson, 12 Pittsb.

Leg. J. (Pa.) 434.

South Carolina.— State v. Solomons, 3 Hill

(S. C.) 96.

Texas.—Johnson v. State, 16 Tex. App. 402.

United States.— Cummings v. Missouri, 4
Wall. (U. S.) 277, 18 L. ed. 356; Calder v.

Bull, 3 Dall. (U. S.) 386, 1 L. ed. 648.

See 10 Cent. Dig. tit. " Constitutional
Law," § 571.

A law changmg the name of an offense may
be an eao post faoto law. Johnson v. State, 16

Tex. App. 402.

Where an act is criminal when done, but
there is no provision as to its punishment, a
law which provides punishment is ex post
facto as to that act. Com. v. Edwards, 9

Dana (Ky.) 447. So where there was no
court which had jurisdiction of the offense, a
subsequent law giving jurisdiction has been
held ex post facto. U. S. v. Starr, Hempst.
(U. S.) 419, 27 Fed. Cas. No. 16,379.

15. California.— Cohen v. Wright, 22 Cal.

293.

Louisiana.— State v. Isabel, 4 La. Ann.
340, 4 So. 1.

Massachusetts.— Flaherty v. Thomas, 12

Allen (Mass.) 428.

New York.— Barker v. People, 20 Johns.
(N. Y.) 457.

Rhode Island.— State v. Keeran, 5 R. I.

497 ; State v. Paul, 5 R. I. 185.

Washington.— Fox v. Territory, 2 Wash.
Terr. 297, 5 Pac. 603.

Wisconsin.— Bittenhaus v. Johnston, 92

Wis. 588, 66 N. W. 805, 32 L. R. A. 380.

But see Ex p. Jackson, 45 Ark. 158, where
a statute making " any act injurious to the

public health, or public morals," etc., a mis-

demeanor, was held to be ex post facto, as it

did not designate what acts were included,

and left to the tribunal trying the cause, at a

time subsequent to the commission of the act,

the discretion to decide whether or not it was
a crime.

16. Indiana.— Strong v. State, 1 Blackf.

(Ind.) 193.

Massachusetts.—^Murphy v. Com., 172 Mass.

[X, C, 5. a]



1030 [8 Cyc] CONSTITUTIONAL LA W
in addition to that to which the offense was subject at the time it was committed
is ex post faetoy It has also been held that imprisonment as the result of a
failure to pay a fine or give security cannot be imposed or increased as to offenses

committed before the passage of the law.'^

b. Change in Kind. Laws which change the kind of punishment are ex post
facto as to prior offenses, imless the new punishment is clearly a mitigation of the

former penalty." Laws are not ex post facto if they improve the situation*' of

364, 52 N. E. 505, 70 Am. St. Eep. 266, 43
Jj. R. A. 154; Flaherty v. Thomas, 12 Allen
(Mass.) 428; Jacquins v. Com., 9 Cush.
(Mass.) 279.

THew York.— People v. O'Neil, 109 N. Y.
251, 16 N. E. 68, 14 N. Y. St. 829; Shepherd
V. People, 25 N. Y. 406; Hartung v. People,
22 N. Y. 95; Bureh v. Newbury, 10 N. Y.
374.

Hortk Carolina.— State v. Kent, 65 N. C.
311.

Pennsylvania.— Com. v. Lewis, 6 Binn.
{Pa.) 2&6.

United States.— Jaehne v. New York, 128
U. S. 189, 9 S. Ct. 70, 32 L. ed. 398 ; Kring v.

Missouri, 107 U. S. 221, 2 S. Ct. 443, 27 L. ed.

506; Calder v. Bull, 3 Dall. (U. S.) 386, 1

L. ed. 648.

See 10 Cent. Dig. tit. " Constitutional
Xaw," § 586.

Indeterminate sentence laws, providing that
prisoners shall be sentenced to a term of not
less than a minimum nor more than a maxi-
mum number of years, the length of the term
between such limits to depend upon the be-

havior of the prisoner, have been held to be
ex post facto as to offenses committed while a
prior law was in force which left the length
of imprisonment to the discretion of the court
imposing sentence. Murphy v. Com., 172
Mass. 264, 52 N. E. 505, 70 Am. St. Rep. 266,

43 L. R. A. 154; People i). Dane, 81 Mich. 36,

45 N. W. 655. But such a law is valid as to

past offenses. Davis v. State, 152 Ind. 34, 51

JS^. E. 928, 71 Am. St. Rep. 322; Hicks v.

State, 150 Ind. 293, 50 N. E. 27; Miller v.

State, 149 Ind. 607, 49 N. E. 894, 40 L. R. A.
109. See also In re Murphy, 87 Fed. 549.

17. Thus a law deferring execution for a
year has been held ea> post facto as adding
imprisonment to the death penalty. Hartung
V. People, 22 N. Y. 95 ; Kuckler v. People, 5

Park. Crim. (N. Y.) 212. So a law shorten-

ing the time is an increase in severity by
bringing death nearer. In re Tyson, 13 Colo.

482, 22 Pac. 810, 6 L. R. A. 472 ; Hartung v.

People, 22 N. Y. 95.

A change in the place of imprisonment
prior to the execution is an additional punish-

ment. People V. McNulty, (Cal. 1891) 28
Pac. 816.

Solitary confinement, keeping the prisoner

ignorant of the time of his execution, or any

other change calculated to add terror to the

death penalty, makes the law eco post facto

as to past offenses. People v. McNulty, ( Cal.

1891) 28 Pac. 816; In re Savage, 134 U. S.

176, 10 S. Ct. 389, 33 L. ed. 842 ; In re Medley,

134 U. S. 160, 10 S. Ct. 384, 33 L. ed. 835.

[X, C, 5, a]

But a law providing that execution should

take place before sunrise and out of public

view does not infringe any rights of the pris-

oner. Holden v. Minnesota, 137 U. S. 483, 11

S. Ct. 143, 34 L. ed. 734. And a law making
changes in the treatment of the prisoner does

not impose any additional hardship. In re

Tyson, 13 Colo. 482, 22 Pac. 810, 6 L. R. A.
472.

18. Dinckerloeker v. Marsh, 75 Ind. 548;
Lynn v. State, 84 Md. 67, 35 Atl. 21 ; Ew p.

Hunt, 28 Tex. App. 361, 13 S. W. 145. But
see State v. Hughes, 8 S. D. 338, 66 N. W.
1076; State v. Bunker, 7 S. D. 639, 65 N. W.
33.

An increase of costs on conviction of an of-

fense has been regarded as the imposition of
an additional punishment. Caldwell v. State,

55 Ala. 133. But a statute imposing addi-
tional costs in an action to abate a liquor
nuisance has been held not to be an ex post
facto law. Parley v. Geisheker, 78 Iowa 453,
43 N. W. 279, 6 L. R. A. 533; Campbell v.

Manderseheid, 74 Iowa 70S, 39 N. W. 92;
Drake v. Jordan, 73 Iowa 707, 36 N. W.
653.

19. In re Petty, 22 Kan. 477; Ratzky v.

People, 29 N. Y. 124; Shepherd v. People, 25
N. Y. 406; Hartung v. People, 22 N. Y. 95;
Roberts V. State, 2 Overt. (Tenn.) 423; Mur-
ray V. State, 1 Tex. App. 417.

Mitigation of punishment.— The punish-
ment has been held to be mitigated by a
change from death to life imprisonment (Com.
V. Gardner, 11 Gray (Mass.) 438; Com. v.

Wyman, 12 Cush. (Mass.) 237; McGuire v.

State, 76 Miss. 504, 25 So. 495. Contra,
Marion v. State, 16 Nebr. 349, 20 N. W. 289

;

Shepherd v. People, 25 N. Y. 406; Murray v.

State, 1 Tex. App. 417), from death to whip-
ping, fine, and imprisonment (State v. Wil-
liams, 2 Rich. (S. C.) 418, 45 Am. Dec. 741),
from whipping to imprisonment (Strong v.

State, 1 Blackf. (Ind.) 193), from whipping
and imprisonment to imprisonment (State v.

Kent, 65 N. C. 311), from fine and imprison-
ment to fine or imprisonment (Dolan v.

Thomas, 12 Allen (Mass.) 421), from im-
prisonment to fine or imprisonment (Turner
V. State, 40 Ala. 21. Contra, State v. Mc-
Donald, 20 Minn. 136), and by a decrease in
the minimum punishment leaving the maxi-
mum unchanged (People v. Hayes, 140 N. Y.
484, 35 N. E. 951, 56 N. Y. St. 456, 37 Am. St.
Rep. 672, 23 L. R. A. 830. Contra, State v.

Daley, 29 Conn. 272).
20. Indiana.— Dinckerloeker v. Marsh, 75

Ind. 548.

Massachusetts.—Murphy v. Com.j 172 Mass,
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the party by reducing the amount of punishment. The same is true of laws

which grant amnesty?'
6. Laws Depriving Accused of Substantial Right or Immunity —- a. Laws

Affecting Rights— (i) Tiv Oeneral. A law which deprives an accused person

of some substantial right or immunity possessed by him before its passage is ex

post facto as to prior offenses.^

(ii) Cbanoinq HuLES OF Evidence. Laws which make conviction easier by
changing the rules of evidence, so that less or different evidence is required to

convict are ex post facto as to prior offenses.^

b. Laws Affecting Remedies. But where the law affects the procedure merely,

and does not deprive the accused of any substantial protection, it is not ex post

264, 52 N. E. 505, 70 Am. St. Rep. 266, 43
L. R. A. 154; Dolan v. Thomas, 12 Allen
(Mass.) 421. See also In re Storti, 180 Mass.

57, 61 N. E. 759.

Nebraska.— Hair v. State, 16 Nebr. 601, 21

N. W. 464; State v. Wish, 15 Nebr. 448, 19

N. W. 686.

New Hampshire.— State v. Arlin, 39 N. H.
179.

New York.— People v. Hayes, 140 N. Y.

484, 35 N. E. 951, 56 N. Y. St. 456, 37 Am. St.

Rep. 572, 23 L. R. A. 830.

Texas.— Mclnturf v. State, 20 Tex. App.
335.

Wisconsin.— Keene v. State, 3 Finn. (Wis.)

99, 3 Chandl. (Wis.) 109.

21. State V. Nichols, 26 Ark. 74, 7 Am.
Rep. 600.

22. State v. Fourchy, 106 La. 743, 31 So.

325 ; People v. Cox, 67 N. Y. App. Div. 344,

73 N. Y. Suppl. 774.

The accused is deprived of a substantial

right or immunity by a law providing that

nine jurors out of twelve may give a verdict

(State V. Ardoin, 51 La. Ann. 169, 24 So.

802 [overruling State v. Caldwell, 50 La. Ann.

666, 23 So. 869, 69 Am. St. Rep. 465, 41

L. R. A. 718; State v. Carter, 33 La. Ann.
1214]), a law providing for trial before a
single justice of oflfenses previously tried by a

jury (State v. Baker, 50 La. Ann. 1247, 24

So. 240, 69 Am. St. Rep. 472), a law reducing

the number of jurors from twelve to eight

(Thompson v. Utah, 170 U. S. 343, 18 S. Ct.

620, 42 L. ed. 1061 ) , a law changing the effect

of a plea of guilty ( Garvey v. People, 6 Colo.

559, 45 Am. Rep. 531; Kring v. Missouri, 107

U. S. 221, 2 S. Ct. 443, 27 L. ed. 506), a law
authorizing conviction of an offense included

in that charged (Lovett v. State, 33 Fla. 389,

14 So. 837; State v. Johnson, 81 Mo. 60), a

law punishing offenses that have been par-

doned or making void convictions valid ( State

V. Keith, 63 N. C. 140; In re Murphy, Woolw.
(U. S.) 141, 17 Fed. Cas. No. 9,947), or a

law repealing a statute of limitation which

protected the offender from punishment
(Moore v. State, 43 N. J. L. 203, 39 Am. Rep.

558; State v. Sneed, 25 Tex. Suppl. 66). But
where the statutory period had not expired

before the passage of the statute, it was held

not to be an eae post facto law as to the of-

fense in question. Com. v. Duffy, 96 Pa. St.

506, 42 Am. Rep. 554.

23. Hart v. State, 40 Ala. 32, 88 Am. Dec.
752 (abolition of requirement of previous law
that the testimony of an accomplice must be
corroborated) ; State v. Johnson, 12 Minn.
476, 93 Am. Dec. 241 (allowing marriage co

be proved by indirect evidence in prosecutions
for polygamy) ; Valesco v. State, 9 Tex. App.
76; Hannahan v. State, 7 Tex. App. 664;
Calloway v. State, 7 Tex. App. 585;
Calder v. Bull, 3 Dall. (U. S.) 386, 1 L. ed.

648.

Admission of evidence of a past offense
upon a trial for an offense occurring after the
passage of the law was held not to give the
law an ex post facto operation. Cadwell v.

State, 17 Conn. 467.

Changes in the law as to the admissibility
of evidence without lessening the require-

ments for conviction are not ex post facto,

as a law permitting the seduced female to

testify in a trial for seduction where such evi-

dence had been forbidden by a former law
(Robinson v. State, 84 Ind. 452), a. law pro-

viding that in all questions affecting the cred-

ibility of a witness his general moral char-

acter may be given in evidence (Mrous v.

State, 31 Tex. Crim. 597, 21 S. W. 764, 37
Am. St. Rep. 834), a law changing the pre-

vious rule so as to allow undisputed speci-

mens of handwriting to be brought in for com-
parison with disputed specimens (Thompson
V. Missouri, 171 U. S. 380, 18 S. Ct. 922, 43
L. ed. 204 ) , or a law making competent to
testify a person who was not a competent
witness at the time the offense was committed
(Hopt V. Utah, 110 U. S. 574, 4 S. Ct. 202, 28
L. ed. 262).
Statute requiring production of evidence.

—

A law which provides that in civil suits un-
der the revenue laws the court may require

defendant to produce any books and papers
which may tend to prove any allegation made
by the government and if such books are not
produced shall take the allegation as con-

fessed was held ex post facto as to a suit for

a penalty or forfeiture. U. S. v. Hughes, 8

Ben. (U. S.) 29, 3 Fed. Cas. No. 15,416, 11

Alb. L. J. 199, 2 Am. L. T. Rep. N. S. 300,

21 Int. Rev. Rec. 84. But as to books and
papers relating to business since the passage
of the act the same law was held valid. U. S.

V. Distillery No. 28, 6 Biss. (U. S.) 483, 3

Fed. Cas. No. 14,966, 2 Centr. L. J. 749, 8

Chic. Leg. N. 57, 21 Int. Rev. Rec. 366.

[X, C, 6, b]
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facto.^ Thus a law reducing tlie number of grand jurors,^ a law changing the

qualifications, method of selection, and method of impaneling jurors,^* a law

reducing the number of peremptory challenges allowed to an accused,''' a law pro-

viding that one who before must have been indicted as an accessory, but punished

as if a principal, may be indicted for the crime itself,^ a law making valid a void

complaint for violation of a municipal ordinance,^ a law authorizing an amend-
ment of the indictment in cases of misnomer,^ a law changing the place of trial,^*

a law dividing a county iuto judicial districts, and providing that the jury before

which an offense is tried shall be selected entirely from that district,^ a law repeal-

ing a law which provided that juries should be judges of the law as well as of

the facts,^ a law doing away with a jury trial upon offenses against municipal

ordinances, and providing an appeal to the mayor, with the aldermen sitting as a

jury,'* a law requiring the defense of insanity to be set up by special plea,'^ a law

giving the prosecution the right to open and close,^ a law giving the jury the

right to determine the amount of punishment,*' a law authorizing the supreme

court to correct the judgment, where there is an error in the sentence but no error

in the trial,^ or a law reducing the number of judges or otherwise changing the

court which decides questions of law °' is not ex j)ost facto as to offenses com-

24. State v. Fourchy, 106 La. 743, 31 So.

325 ; People v. Cox, 67 N. Y. App. Div. 344,
73 N. Y. Suppl. 774; U. S. Bank «. Long-
worth, 1 McLean (U. S.) 35, 2 Fed. Cas. No.
923.

Affording new protection.—A law which
instead of taking away a protection affords

the offender a protection which he did not
have before is not ex post facto. State v.

Kiehardson, 47 S. C. 166, 25 S. E. 220.
' Appeal— In Mallett v. North Carolina, 181

U. S. 589, 21 S. Ct. 730, 45 L. ed. 1015, a
statute giving the prosecution the right to

appeal to the supreme court from a judgment
of the presiding justice granting a new trial

was held not an ex post facto law.

Extradition.—A treaty which provides that

an offender may be given up to the authori-

ties of the country where the crime was com-
mitted is not an ex post facto law, although
an offender could not have been so surrendered

at the time of i,he offense. In re De Gia-

como, 12 Blatehf. (U. S.) 391, 7 Fed. Cas.

No. 3,747, 21 Int. Rev. Rec. 25.

25. State v. Ah Jim, 9 Mont. 167, 23 Pac.

76; State v. Carrington, 15 Utah 480, 50 Pac.

520.

26. Jesse v. State, 20 Ga. 156; Rafe v.

State, 20 Ga. 60; State v. Cook, 52 La. Ann.
114, 26 So. 751; Perry v. Com., 3 Gratt.(Va.)
632.

A law raising the qualifications for jurors

is not an ex post facto law. Gibson ». Mis-

sissippi, 162 U. S. 565, 16 S. Ct. 904, 40 L. ed.

1075.

Time of challenge.—A law reducing the

time within which defendant under a prior

law might make his challenge to the men
from whom the jury was to be drawn is not

ex post facto. State v. Duestrow, 137 Mo.

44, 38 S. W. 554, 39 S. W. 266; State v. Tay-

lor, 134 Mo. 109, 35 S. W. 92.

27. South V. State, 86 Ala. 617, 6 So. 52;

Mathis V. State, 31 Fla. 291, 12 So. 681.

Increasing state's challenges.—A law is not
ex post facto because it increases the number
of peremptory challenges given to the state.

State V. Hoyt, 47 Conn. 518, 36 Am. Rep.

89; Walston v. Com., 16 B. Mon. (Ky.) 15;

State V. Ryan, 13 Minn. 370.

28. Sage v. State, 127 Ind. 15, 26 N. E.
667.

29. Com. V. Bean, Thacher Crim. Cas.
(Mass.) 85.

A law doing away with technical reruire-

ments as to the indictment has been held

ex post facto as to a void indictment which
it purported to make valid. State v. Flem-
ming, 66 Me. 142, 22 Am. Rep. 552.

30. State v. Manning, 14 Tex. 402.

31. Cook V. U. S., 139 U. S. 157, 11 S. Ct.

268, 34 L. ed. 906; Gut v. Minnesota, 9
WalL (U. S.) 35, 19 L. ed. 573.
The repeal of a law giving either party to

a criminal examination the right to change
the venue upon an affidavit of prejudice in

the presiding justice is not an ex post facto-

law. People v. McDonald, 5 Wyo. 52'6, 42
Pac. 15, 29 L. R. A. 834.

32. Potter v. State, 42 Ark. 29.

33. Marion v. State, 20 Nebr. 233, 29 N. W.
911, 57 Am. Rep. 825.

34. Anderson v. O'Donnell, 29 S. C. 355, T
8. E. 523, 13 Am. St. Rep. 728, 1 L. R. A.
632.

35. Perry v. State, 87 Ala. 30, 6 So. 425.

36. People v. Mortimer, 46 Cal. 114.

37. Holt V. State, 2 Tex. 363.

38. Jacquins v. Com., 9 Cush. (Mass.)
279.

A law authorizing the correction of the
judgment of the court before which relief is

sought upon habeas corpus proceedings was
sustained in Ex p. Bethurum, 66 Mo. 545.

39. State v. Thompson, 140 Mo. 408, 42
S. W. 949 ; State v. Bulling, 105 Mo. 204, 15
S. W. 367, 16 S. W. 830; State v. Jackson,
105 Mo. 196, 15 S. W. 333, 16 S. W. 829.

[X. C, 6, b]
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mitted before its passage. So where the offense is already punishable in one court,

a law is not ex post facto which makes it punishable in another court.**

e. Presentment by Indictment or Information. Upon the question whether
the right to a presentment by a grand jury is such a substantial right that a law
providing for presentment either by indictment or information is expost facto as

to prior offenses the authorities are in conflict. Some hold that such laws are

expost facto,*^ others that they are not.**

7. Laws Imposing Civil DisABiLrriES and Forfeitures— a. In General. A law
whose object is the punishment of past offenses is unconstitutional as an ex post
facto law, although the penalty is merely a civil disability, such as a disqualiiica-

tion from practising a profession,^ from prosecuting or defending a civil action,**

or a forfeiture of property by civil process.*'

b. Proteetion of Public. "Where the purpose of a statute is to protect the

40. Com. V. Phillips, 11 Pick. (Mass.) 28;
State V. Littlefield, 9Z N. C. 614; State v.

Cooler, 30 S. 0. 105, 8 S. E. 692, 3 L. E. A.
181; State v. Sullivan, 14 Rich. (S. C.) 281;
State V. Welch, 65 Vt. 50, 25 Atl. 900.

And this is true even thoiia;h the jurisdic-

tion of the other court is taken away. State
V. Littlefield, 93 N. C. 614; State v. Cooler,

80 S. C. 105, 8 S. E. 692, 3 L. R. A. 181.

41. People V. Tisdale, 57 Cal. 104; State v.

Kingsly, 10 Mont. 537, 26 Pac. 1066; State
V. Rock, 20 Utah 28, 57 Pac. 532 ; McCarty v.

State, 1 Wash. 377, 25 Pac. 299, 22 Am. St.

Rep. 152. But see People v. Campbell, 59 Cal.

243, 43 Am. Rep. 257 ; State v. Carrington, 15

Utah 480, 50 Pac. 526; State v. Hoyt, 4

Wash. 818, 30 Pac. 1060; Lybarger v. State,

2 Wash. 552, 27 Pac. 449, 1029.

42. California.— People v. Campbell, 59
Cal. 243, 43 Am. Rep. 257. But see People
V. Tisdale, 57 Cal. 104.

Missouri.— State v. Kyle, 166 Mo. 287, 65

S. W. 763, 56 L. R. A. 115. See also State v.

Thompson, 141 Mo. 408, 42 S. W. 949.

Utah.—• State v. Carrington, 15 Utah 480,

50 Pac. 526. But see State v. Rock, 20 Utah
38, 57 Pac. 532.

Washington.— State v. Hoyt, 4 Wash. 818,

30 Pac. 1060; Lybarger v. State, 2 Wash.
552, 27 Pac. 449, 1029. But see McCarty v.

State, 1 Wash. 377, 25 Pac. 299, 22 Am. St.

Rep. 152.

Wyoming.— In re Wright, 3 Wyo. 478, 27

Pac. 565, 31 Am. St. Bep. 94, 13 L. R. A.

748.

43. Thus statutes imposing a test oath of

past loyalty to the United States or to the

state upon persons engaged in the practice of

a profession, and disqualifying from practice

all persons who refused to take the oath, have

been held unconstitutional as ex post facto,

being designated to punish past oflfenses.

State V. Adams, 44 Mo. 570; State v. Heigh-

land, 41 Mo. 388; In re Murphy, etc.. Test

Oath Cases, 41 Mo. 339 ; Com. v. Wasson, 12

Pittsb. Leg. J. (Pa.) 434; Ex p. Garland, 4

Wall. (U. S.) 333, 18 L. ed. 366, 32 How. Pr.

(N. Y.) 241 (oath of attorneys practising

in the District of Columbia) ; Cummings v.

Missouri, 4 Wall. (U. S.) 277, 18 L. ed. 356

(oath of persons in the ministry) ; In re

Baxter, 2 Fed. Cas. No. 1,118, 5 Am. L. Reg.
N. S. 159 note.

To disbar an attorney for acts for which
when committed he could have been disbarred
only after trial and conviction in a criminal
court is to impose a punishment to which he
was not liable when the acts were committed.
State V. Fourchy, 106 La. Ann. 743, 31 So.

325.

44. Lynch v. Hoffman, 7 W. Va. 553, 578;
Ross V. Jenkins, 7 W. Va. 284; Kyle v. Jen-
kins, 6 W. Va. 371; Pierce v. Carskadon, 16

Wall. (U. S.) 234, 21 L. ed. 276. So a stat-

ute allowing participation or aid in rebellion

to be set up in a civil suit against plaintiff

or defendant, as a bar to the prosecution or

defense of the suit, has been held an ex post

facto law as to persons who, as citizens of
the state, had the right to prosecute or de-

fend before the law was passed. Davis v.

Pierse, 7 Minn. 13, 82 Am. Dec. 65.

But while the Civil war was actually going
on such statutes were upheld in part as being

in the exercise of the war power. State v.

Garesche, 36 Mo. 256; Beirne v. Brown, 4
W. Va. 72. And an oath referring only to
acts done since the passage of the statute has
been held unobjectionable. Ex p. Yale, 24
Cal. 241, 85 Am. Dee. 62; Cohen v. Wright,
22 Cal. 293.

45. Thus a statute making void existing

judgments based upon the sale or purchase of

slaves (MoNealy v. Gregory, 13 Fla. 417),
a statute forfeiting property in a slave be-

cause of an illegal attempt at manumission
(Spencer v. Amy, R. M. Charlt. (Ga.) 178),
a statute providing for a civil action for fail-

ure to ring or whistle at railroad crossings,

one half of the penalty to the informant, and
one half to the state (Wilson v. Ohio, etc.,

R. Co., 64 111. 542, 16 Am. Rep. 565), a stat-

ute providing for assessment of property

which the owner has failed to list (Hoke v.

Com., 79 Ky. 567), a statute making it a
misdemeanor for certain banking associations

to issue bills or notes on time or interest

(Curtis V. Leavitt, 17 Barb. (N. Y.) 309),

a statute increasing the tax on tobacco and
punishing its evasion (Burgess v. Salmon, 97

U. S. 38, 24 L. ed. 1104), or a statute for-

feiting property for evasion of the tax on it

[X, C, 7. b]
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public from unfit persons, it is constitutional, although it disqualifies a person, by
reason of past acts, from continuing in the practice of his profession,^^ from
remaining in his business,^' from voting,^ or from holding office.^' And similarly

a law which provides that a person against whom a divorce is granted for adultery
may be prohibited from marrying again is valid.^

e. Taxation. A statute authorizing suits for taxes for a period before the
passage of the statute is not ex post facto?^

8. Habitual Criminal Laws. A law providing that an offender who has been
convicted of several previous offenses may be punished as an habitual criminal,

thus receiving a more severe sentence for his latest offense than he would have
received but for his previous offenses, is not an ex post facto law as to such pre-

vious offenses, since the punishment is imposed upon the later offense.'*

(U. S. V. Hughes, 8 Ben. (U. S.) 29, 26 Fed.
Cas. No. 15,416, 11 Alb. L. J. 199, 2 Am.
L. T. Rep. N. S. 300, 21 Int. Rev. Rec. 84) ia

unconstitutional as punishing past oflFenses.

46. Hawker v. New York, 170 U. S. 189,
18 S. Ct. 573, 42 L. ed. 1004, where it ap-
peared that defendant, a physician, after hav-
ing been convicted and served a sentence for
criminal malpractice, again entered into the
practice of medicine. Subsequently a law was
passed disqualifying from practice persons
convicted of crime. Defendant was prose-
cuted, convicted, and sentenced for violation

of this latter statute, and brought the case
to the supreme court of the United States,

contending that the statute punished his for-

mer offense of criminal malpractice by tak-

ing away his right to practise his profes-

sion, and was therefore an ex post facto law.

It was held that the statute was not an ex
post facto law, as the legislature had power
to debar unfit persons from the practice of

medicine.
A foitiori where the party is only a candi-

date for admission to a profession, he cannot
claim that he is punished, although the law
relates to past offenses. Fox v. Territory, 2

Wash. Terr. 297, 5 Pae. 603.

Future offenses.— A provision for remov-

ing physicians from practice which relates

to future offenses only is not an ex post facto

law. France D. State, 57 Ohio St. 1, 47 N. E.

104.

47. Foster v. Police Com'rs, 102 Cal. 483,

37 Pac. 763, 41 Am. St. Rep. 194, where a
municipal ordinance providing that no person

who had been convicted of a felony, or who
had carried on the business of selling liquor

in places of amusement where females were
employed, should receive a license to sell

liquor was held not an ex post facto law, al-

though retrospective, as it did not punish,

but simply furnished a standard to measure
the fitness of individuals to conduct a busi-

ness. See also Gray v. Connecticut, 159 U. S.

74, 15 S. Ct. 985, 40 L. ed. 80.

48. Alalama.— Washington v. State, 75

Ala. 582, 51 Am. Rep. 479.

Maryland.— Anderson v. Baker, 23 Md.
531.

Missouri.—State v. Neal, 42 Mo. 119; Inre
Murphy, etc.. Test Oath Cases, 41 Mo. 339;

[X. C, 7. b]

State V. Woodson, 41 Mo. 227; Blair v.

Ridgely, 41 Mo. 63, 97 Am. Dec. 248.

New York.— Goteheus i>. Matheson, 58
Barb. (N. Y.) 152, 40 How. Pr. (N. Y.) 97.

West Virginia.— Randolph v. Good, 3

W. Va. 551.

49. Taylor v. Governor, 1 Ark. 21; Ex p.

Stratton, 1 W. Va. 305. See also Barker v.

People, 3 Cow. (N. Y.) 686, 15 Am. Dec. 322,
20 Johns. (N. Y.) 457.

But a statute requiring delegates at a state
constitutional convention to take an oath of

past loyalty has been held to be an ex post
facto law. Green v. Shumway, 39 N. Y. 418.

OiEce in quasi-public corporation.— It has
been held to be within the power of the legis-

lature to take steps to remove officers of a
quasi-public corporation who failed to take
ihe oath of loyalty. State v. Adams, 44 Mo.
570.

50. Elliott V. Elliott, 38 Md. 357 ; Dickin-
son V. Dickinson, 7 N. C. 327, 9 Am. Dec.
608.

51. People V. Seymour, 16 Cal. 332, 76
Am. .Dec. 521. See also State v. Bell, 61
N. C. 76, where the law taxed the business
of citizens for the whole current year in

which the law was passed, and punished re-

fusal to give an account of such business.
And see State v. Baltimore, etc., R. Co., 12
Gill & J. (Md.) 399, 38 Am. Dec. 319; Sharp-
leigh V. Surdam, 1 Flipp. (U. S.) 472, 21
Fed. Cas. No. 12,711, 11 West. Jur. 203. But
see Hoke v. Com., 79 Ky. 567; Curtis v. Lea-
vitt, 17 Barb. (N. Y.) 309.

52. California.— Ex p. Gutierrez, 45 Cal.
429.

Maine.— State v. Woods, 68 Me. 409.
Massachusetts.— Sturtevant v. Com., 158

Mass. 598, 33 N. E. 648; Com. v. Graves, 155
Mass. 163, 29 N. E. 579, 16 L. R. A. 256;
Plumbly V. Com., 2 Mete. (Mass.) 413; Com.
V. Phillips, 11 Pick. (Mass.) 28; In re Ross,
2 Pick. (Mass.) 165.

Michigan.— In re Miller, 110 Mich. 676,
68 N. W. 990, 64 Am. St. Rep. 376, 34 L. R. A.
398.

New York.— People v. Butler, 3 Cow.
(N. Y.) 347.

Ohio.— Blackburn v. State, 50 Ohio St.

428, 26 N. E. 18; In re Kline, 6 Ohio Cir.
Ct. 215.
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9. Punishment of Offenders— a. Immunity Under Laws Repealing Former
Statutes. Where an offense is made punishable under a new statute, which
repeals former laws either expressly or by implication,"^ it sometimes happens
that one who committed the offense before the new law went into effect cannot

be convicted under either the old law or the new, since the old law has been
repealed and the new law is ex post facto and void as to that offense,^ and there-

fore an offender convicted of having committed the offense before the passage of

the later statute must be discharged.""

b. Punishment Under Saving Clause. The offender may, however, be pun-
ished if the new law provides that as to offenses committed before it goes into

effect the old law shall remain in force,"^ or that the offender may choose between
the new punishment and the old."' And where the old law is so continued in

force, and upon a bill of exceptions, appeal, or habeas corpus proceedings, it

appears that the only error was in the sentence, the court, if so authorized by
fstatute, may order the prisoner to be remanded for sentence under the old

Jaw."*

10. Construction. Laws which would be ex post facto if applied to offenses

Virginia.— Rand v. Com., 9 Gratt. (Va.)

738.

United States.— McDonald v. Massachu-
setts, 180 U. S. 311, 21 S. Ct. 389, 45 L. ed.

S42.

See 10 Cent. Dig. tit. " Constitutional

Law," § 575.

But where the law provided that a prisoner

convicted of an offense might be sentenced

to a term of imprisonment beginning at the

date of the expiration of a term which he

waB then serving, it was held ex post facto

as to an offense committed imder a law that

piDvided that the term should begin at the

date of the sentence, because in the case at

hand it increased the punishment. Hanna-
han V. State, 7 Tex. App. 664.

53. New laws changing the penalty or the

nature of the offense often repeal the old law
by implication. State v. McDonald, 20 Minn.

136; Lindzey v. State, 65 Miss. 542, 5 So.

99, 7 Am. St. Eep. 674; State v. Massey,

103 K. C. 356, 9 S. E. 632, 4 L. E. A. 308

(change in language describing the offense

from " unlawfully and maliciously with in-

tent thereby to defraud" to "wilfully and
wantonly " ) ; Roberts v. State, 2 Overt.

(Tenn.) 423; In re Medley, 134 U. S. 160,

174, 10 S. Ct. 384, 33 L. ed. 835. But where
the new law applies only to future offenses

the old law is not by implication repealed.

Murphy v. Massachusetts, 177 U. S. 155, 20

S. Ct. 639, 44 L. ed. 711. So where a new law
was in the very words of the old, except that

it reduced the punishment, the new law is ob-

viously intended to continue the old law and
does not repeal it. Hair v. State, 16 Nebr.

601, 21 N. W. 464; State v. Wish, 15 Nebr.

448, 19 N. W. 686. It has also been held

that unless the language describing the of-

fense was changed the old law was not re-

pealed by the new. Dawson v. State, 6 Tex.

347. So where the new statute is not merely

inoperative as to past offenses, but is wholly

void, it does not repeal the old law. People

V. McNulty, (Cal. 1891) 28 Pac. 816.

54. Massachusetts.— Flaherty v. Thomas,
12 Allen (Mass.) 428.

Minnesota.— State v. McDonald, 20 Minn.
136.

Mississippi.— Lindzey v. State, 65 Miss.

542, 5 So. 99, 7 Am. St. Eep. 674.

New York.— Eatzky v. People, 29 N. Y.

124; Hartung v. People, 26 N. Y. 167; Shep-
herd V. People, 25 N. Y. 406.

North Carolina.— State v. Massey, 103

N. C. 356, 9 S. E. 632, 4 L. E. A. 308.

Tennessee.— Roberts v. State, 2 Overt.

(Tenn.) 423.

55. Flaherty v. Thomas, 12 Allen (Mass.)

428 ; Hartung v. People, 26 N. Y. 167 ; In re

Savage, 134 U. S. 176, 10 S. Ct. 389, 33
L. ed. 842; In re Medley, 134 U. S. 160, 10

S. Ct. 384, 33 L. ed. 385.

A person accused of such ofiense may have
the indicement quashed upon demurrer ( State

V. McDonald, 20 Minn. 136), or upon a plea

in abatement (State v. Massey, 103 N. C.

356, 9 S. E. 632, 4 L. R. A. 308).
56. People v. Nolan, 115 N. Y. 660, 21

N. E. 1060, 24 N. Y. St. 588 ; People v. Max-
well, 83 Hun (N. Y.) 157, 31 N. Y. Suppl.

564, 64 N. Y. St. 154. A law providing that
" the repeal of any law creating a criminal

offense does not constitute a bar to the in-

dictment or information and punishment of

an act already committed in violation of the

law so repealed " has been held to be a gen-

eral saving clause, making all acts increas-

ing punishment prospective only in operation,

and keeping the former laws in force. Peo-

ple V. McNulty, 93 Cal. 427, 26 Pac. 597. 29

Pac. 61.

57. Mclnturf v. State, 20 Tex. App. 335.

See also Hair v. State, 16 Nebr. 601, 21 N. W.
464; State v. Wish, 15 Nebr. 448, 19 N. W.
686; Dawson v. State, 6 Tex. 347.

58. Jaquins v. Com., 9 Cush. (Mass.) 279;
Ratzky v. People, 29 N. Y. 124; Murphy v.

Massachusetts, 177 U. S. 155, 20 S. Ct. 639,

44 L. ed. 711. See also in re Medley, 134
U. S. 160, 10 S. Ct. 384, 33 L. ed. 835.

[X. C. 10]
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occurring before their passage will if possible be construed as having only a pro-

spective eflEect.^'

D. Bills of Attainder— l. Definition. A bill of attainder is a legislative act

which inflicts punishment without a judicial trial.*"

2. Constitutionality. The constitution of the United States prohibits the pas-

sage of bills of attainder either by congress '* or by the states.^

3. Laws Imposing Civil Disabilities. Laws imposing civil disabilities or forfeit-

ures as a punishment for past acts have been held to be bills of attainder, since

they impose such disabilities without a judicial trial ; ^ but laws which do not pro-

ceed upon the idea of punishment have been held not to be bills of attainder,

although imposing disabihties upon persons without judicial trial." A law which
expatriates or banishes a citizen by reason of race or color is a bill of attainder.*'

XI. PRIVILEGES OR IMMUNITIES AND CLASS LEGISLATION.

A. PFOhibitOPy Clauses. The federal constitution secures to the citizens of
each state " all the privileges and immunities of citizens in the several states," ^

and prohibits any state making or enforcing any law " which shall abridge the
privileges or immunities of citizens of the United States." *' Many of the states

have similar provisions in their constitutions.^

59. Massachiisetts.— Murphy v. Com., 172
Mass. 264, 52 N. E. 505, 70 Am. St. Rep.
266, 43 L. E. A. 154; Flaherty v. Thomas, 12
Allen (Mass.) 428.

New York.— Eatzky v. People, 29 N. Y.
124; Shepherd v. People, 25 N. Y. 406.

Texas.— Murray v. State, 1 Tex. App. 417.

Virginia.— Morgan v. Com., 98 Va. 812, 35
S. E. 448.

Wisconsin.— Bittenhaus v. Johnston, 92
Wis. 588, 06 N. W. 805, 32 L. R. A. 380.

United States.— Jaehne v. New York, 128

U. S. 189, 9 S. Ct. 70, 32 L. ed. 398.

Statutes have been construed as making no
changes where they laid down a rule of evi-

dence (State V. Gay, 18 Mont. 51, 44 Pac.
411) or continued in force an act already
applying to the offense {Ex p. Larkin, 1

Okla. 53, 25 Pac. 745, 11 L. R. A. 418. See
also Hair v. State, 16 Nebr. 601, 21 N. W.
464; State v. Wish, 15 Nebr. 448, 19 N. W.
686).

60. Cummings v. Missouri, 4 Wall. (U. S.)

277, 18 L. ed. 356. See also Gaines v. Bu-
ford, 1 Dana (Ky.) 481; McNeil v. Bright,

4 Mass. 282; Drehman v. Stifle, 8 Wall.

(U. S.) 595, 19 L. ed. 508; Ex p. Garland,
4 Wall. (U. S.) 333, 18 L. ed. 366; Cooper
V. Telfair, 4 Dall. (U. S.) 14, 1 L. ed. 721.

Another definition is :
" Such special legis-

lation as inflicts capital punishment upon
persons supposed to be guilty of high offenses,

such as treason and felony, without any con-

viction in the ordinary course of judicial

proceedings." Gotcheus v. Matheson, 40 How.
Pr. (N. Y.) 97.

Bills of attainder include only laws punish-

ing for treason or felony. Gotcheus v. Mathe-

son, 40 How. Pr. (N. Y.) 102; Ex p. Law,

15 Fed. Cas. No. 8,126, 6 Am. L. Reg. N. S.

410 note, 35 Ga. 285. But see Drehman v.

Stifle, 8 Wall. (U. S.) 595, 19 L. ed. 508;
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Ex p. Garland, 4 Wall. (U. S.) 333, 18

L. ed. 366.

Ex post facto character.—Bills of attainder
are ex post facto laws, because passed after

the offense which is punished. Osborne v.

Huger, 1 Bay (S. C.) 179.

61. U. S. Const, art. 1, § 9.

62. U. S. Const, art. 1, § 10.

63. Kansas.— Boyd v. Mills, 53 Kan. 594,
37 Pac. 16, 42 Am. St. Rep. 306, 25 L. R. A.
486.

Kentucky.— Burkett v. McCarty, 10 Bush
(Ky. ) 758; Norris v. Doniphan, 4 Mete.
(Ky.) 385.

Louisiana.— State v. Fourchy, 106 La. 743,
31 So. 325.

Missouri.—State v. Heighland, 41 Mo. 388;
Murphy, etc.. Test Oath Cases, 41 Mo. 339.

West Virginia.— Lynch v. Hoffman, 7

W. Va. 553; Kyle v. Jenkins, 6 W. Va. 371.

United States.— Pierce v. Carskadon, 16
Wall. (U. S.) 234, 21 L. ed. 276; Ex p. Gar-
land, 4 Wall. (U. S.) 333, 18 L. ed. 366;
Cummings v. Missouri, 4 Wall. (U. S.) 277,
18 L. ed. 356.

64. Anderson v. Baker, 23 Md. 531; State
V. Neal, 42 Mo. 119; Blair v. Ridgeley, 41
Mo. 63, 97 Am. Dec. 248; State v. Staten, 6
Coldw. (Tenn.) 233; Randolph v. Good, 3

W. Va. 551.

65. In re Yung Sing Hee, 13 Sawy. (U. S.)

482, 36 Fed. 437.

66. U. S. Const, art. 4, § 2.

67. U. S. Const. Amendm. 14, § 1.

68. For the history of the words " privi-
leges and immunities " see In re Slaughter-
House Cases^ 16 Wall. (U. S.) 36, 21 L. ed.

394.

For a definition of "privileges and im-
munities " see In re Slaughter-House Cases,
16 Wall. (U. S.) 36, 21 L. ed. 394; Ward
V. Maryland, 12 WaU. (U. S.) 418, 20 L. ed.
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B. Scope of Prohibitions— I. Original Provison. The word "citizen" as

used in the federal constitution, article 4, section 2, does not include a person held
in slavery,'' a free negro who was born of parents brouglit here as slaves,™ a resi-

dent of the Indian country,'' or any artificial persons, such as corporations.'^ The
privileges and immunities referred to therein are confined to those privileges and
immunities which a state grants its own citizens. In short this provision pro-

hibits the states from denying to a citizen of another state within the territories

any of the privileges and immunities enjoyed by its own citizens by virtue of
their being citizens.'^

2. Amendment. The privileges and immunities secured by the fourteenth
amendment are those which belong to citizenship of the United States as such,

and which arise out of tte nature and essential cliaracter of the national govern-

449; Corfield v. Coryell, 4 Wash. (U. S.) 371,

6 Fed. Cas. No. 3,230.

For a definition of " citizen " see inpa, XI,
B, 1.

69. Amy v. Smith, 1 Litt. (Ky.) 326;
State XI. Hannah, 10 La. Ann. 131.

70. Seott v. Sandford, 19 How. (U. S.)

393, 15 L. ed. 691.

71. Sutton f. Hays, 17 Ark. 462.

72. Alabama.—^American Union Tel. Co. v.

Western Union Tel. Co., 67 Ala. 26, 42 Am.
Eep. 90.

Delaware.— Caldwell v. Armour, 1 Pennew.
(Del.) 545, 43 Atl. 517; Baltimore, etc., Tel.

Co. V. Delaware, etc., Tel., etc., Co., 7 Houst.
(Del.) 269, 31 Atl. 714.

Georgia.—See Pyrolusite Manganese Co. v.

Ward, 73 Ga. 491.
Illinois.— Cincinnati Mut. Health Assur.

Co. V. Rosenthal, 55 HI. 85, 8 Am. Hep. 626;
Ducat V. Chicago, 48 111. 172, 95 Am. Dec.
529.

Indiana.— Farmers', etc., Ins. Co. v. Har-
rah, 47 Tnd. 236.

Kentucky.— Phoenix Ins. Co. v. Com., 5

Bush (Ky.) 68, 96 Am. Dec. 331; Woodward
V. Com., 9 Ky. L. Eep. 670, 7 S. W. 613.

- Michigan.— Home Ins. Co. v. Davis, 29
Mich. 238.

Missouri.— Daggs v. Orient Ins. Co., 136
Mo. 382, 38 S. W. 85, 58 Am. St. Eep. 638,

35 L. E. A. 227 [affirmed in 172 U. S. 557,

19 S. Ct. 281, 43 L. ed. 552].

New Jersey.— Columbia F. Ins. Co. v. Kin-
yon, 37 N. J. L. 33.

New York.— Duquesne Club v. Penn Bank,
35 Hun (N. Y.) 390; People v. Imlay, 20
Barb. (N. Y.) 68.

Ohio.— Western Union Tel. Co. v. Mayer,
28 Ohio St. 521.

Pennsylvania.— In re Peter Schoenhofen
Brewing Co., 8 Pa. Super. Ct. 141, 42 Wkly.
Notes Cas. (Pa.) 402.

Vermont.— Cook v. Howland, 74 Vt. 393,

52 Atl. 973; Hawley v. Hurd, 72 Vt. 122, 47

Atl. 401, 82 Am. St. Eep. 922, 52 L. E. A.
195.

United States.— Orient Ins. Co. v. Daggs,
172 U. S. 557. 19 S. Ct. 281, 43 L. ed. 552 [af-

firming 136 Mo. 382, 38 S. W. 85, 58 Am.
St. Eep. 638, 35 L. E. A. 227] ; Blake v. Mc-
Clung, 172 U. S. 239, 19 S. Ct. 165, 43 L. ed.

432; Norfolk, etc., E. Co. v. Pennsylvania,
136 U. S. 114, 10 S. Ct. 958, 34 L. ed. 394;
Pembina Consol. Silver Min., etc., Co. v.

Pennsylvania, 125 U. S. 181, 8 S. Ct. 737,

31 L. ed. 650; Ducat v. Chicago, 10 Wall.

(U. S.) 410, 19 L. cd. 972; Paul v. Virginia,

8 Wall. (U. S.) 168, 19 L. ed. 357; Warren
Mfg. Co. V. Etna Ins. Co., 2 Paine (U. S.)

501, 29 Fed. Cas. No. 17,206; Insurance Co.

V. New Orleans, 1 Woods (U. S.) 85, 13 Fed.

Cas. No. 7,052; Berry v. Mobile L. Ins. Co.,

3 Fed. Cas. No. 1,358, 1 Tex. L. J. 157.

See 10 Cent. Dig. tit. " Constitutional
Law," S 627.

73. Kentucky.—Com. v. Milton, 12 B. Mon.
(Ky.) 212, 54 Am. Dec. 522.

Maryland.— Ward v. Morris, 4 Harr. & M.
(Md.) 330.

f7fa?i.— State v. Holden, '14 Utah 71, 46
Pac. 756, 37 L. E. A. 103.

West Virginia.— State v. Strauder, 11

W. Va. 745. 27 Am. Eep. 606.

United States.— Paul v. Virginia, 8 Wall.
(U. S.) 168, 19 L. ed. 357.

See 10 Cent. Dig. tit. " Constitutional
Law," § 625.

It applies to persons onlv, not to things.

—

Shipper v. Pennsylvania E. Co., 47 Pa. St.

338; Slaughter v. Com., 13 Gratt. (Va.)

767, holding that U. S. Const, art. 4, § 2,

applies to citizens as natural persons and not
as members, officers, or agents of a corpora-
tion.

It does not give the states the right to
make laws or confer privileges which shall

have extraterritorial force.— Com. v. Milton,
12 B. Mon. (Ky.) 212, 54 Am. Dec. 522.

The legitimacy of a foreign-born child is

not affected by it. Miller v. Miller, 18 Hun
(N. Y.) 507. See also Williams v. Cam-
mack, 27 Miss. 209, 61 Am. Dec. 508.

Special privileges enjoyed by citizens in

their own states are not secured by it in

other states. Austin v. State, 10 Mo. 591

(holding the word "privileges" does not in-

clude any political or municipal privileges

and therefore does not include the right to

sell spirituous liquor) ; Lemmon v. People, 20

N. Y. 562; Paul v. Virginia, 8 Wall. (U. S.)

168, 19 L. ed. 357 ; Conner v. Elliott, 18 How.
(U. S.) 591, 15 L. ed. 497 (community in-

terests given by marriage contract).

[XI. B. 2]
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ment, tlie provisions of its constitution or its laws, and treaties made in pursuance
thereof

;
'* and does not protect the rights belonging to a person by virtue of hi»

state citizenship.''

C. Application of Prohibitions— I. Grants of Special Privileges or Immh-
NiTiES— a. In General. These provisions do not prevent the states acting for the-

public welfare from prescribing any qualifications to the pursuits of business or
pleasure not inconsistent with the rule that equality of right must be preserved :

in other words, that any citizen may lawfully do what is permitted to another.
Such qualifications applying to all of a class do not grant exclusive privileges to-

any person or corporation."
b. To Whom Made— (i) Bbsidbnts of Territories and Eeservations.

These prohibitions do not prevent congress from giving residents of unorganized
teri-itories and Indian reservations privileges and immunities not accorded non-
residents therein."

(ii) Municipalities. These constitutional provisions apply to municipali-
tieSj so that a city charter cannot exempt the city from a liability to which all

other cities remain subject;'* but a statute may provide that all transitory

actions against municipal corporations of a certain class shall be brought in
the counties in which such corporations are situated,™ and may make it a con-
dition precedent to recovery for injuries that notice of the same be given the
city within a certain number of days, although similar causes when brought
against individuals are not similarly restricted.*' An act which exempts certain

74. Dauphin v. Key, 1 MacArthur & M.
(D. C. ) 203; Coger v. North-western Union
Packet Co.j 37 Iowa 145; People v. Gallagher,
11 Abb. N. Cas. (N. Y.) 187; U. S. v. Wad-
dell, 112 U. S. 76, 5 S. Ct. 35, 28 L. ed. e73;
In re Slaughter-House Cases, 16 Wall.
(U. S.) 36, 21 L. ed. 394; Live-Stock Deal-
ers', etc., Assoc. V. Crescent City Live-Stock

Landing, etc., Co., 1 Abb. (U. S.) 388, 1

Woods (U. S.) 21, 15 Fed. Cas. No. 8,408,

5 Am: L. Rev. 171, 3 Chic. Leg. N. 17, 13

Int. Rev. Rec. 20; U. S. v. Anthony, 11

Blatchf. (U. S.) 200, 24 Fed. Cas. No. 14,459,

5 Chic. Leg. N. 462, 493, 17 Int. Rev. Rec.

197, 30 Leg. Int. (Pa.) 266, 5 Leg. Op. 63,

20 Pittsb. Leg. J. (Pa.) 199; U. S. v. Rath-
bone. 2 Paine (U. S.) 578, 27 Fed. Cas. No.
16,121; In re Charge to Grand Jury, 30 Fed.

Cas. No. 18,260, 21 Int. Rev. Rec. 173; U. S.

V. Hall, 26 Fed. Cas. No. 15,282, 3 Chic. Leg.

N. 260, 13 Int. Rev. Rec. 181. See also Gi-

ozza V. Tiernan, 148 U. S. 657, 13 S. Ct. 721,

37 L. ed. 599; Bartemeyer v. lo-wa, 18 Wall.
(U. S.) 129, 21 L. ed. 929.

75. District of Colurribia.— Dauphin v.

Key, 1 MacArthur & M. (D. C.) 203.

Maryland.— Short v. State, 80 Md. 392, 31
Atl. 322, 29 L. R. A. 404.

Utah.— State v. Bates, 14 Utah 293, 47
Pac. 78, 43 L. R. A. 33 ; State v. Holden, 14
Utah 71, 46 Pac. 756.

West Virginia.— State v. Strauder, 11

W. Va. 745, 27 Am. Rep. 606.

United States.— In re Slaughter-House
Cases, 16 Wall. (U. S.) 36, 21 L. ed. 394;

U. S. P. Anthony, 11 Blatchf. (U. S.) 200,

24 Fed. Cas. No. 14,459, 5 Chic. Leg. N. 462,

493, 17 Int. Rev. Rec. 197, 30 Leg. Int. (Pa.)

266, 5 Leg. Op. 63, 20 Pittsb. Leg. J. (Pa.)
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199; Ex p. Kinney, 3 Hughes (U. S.) 9, 14
Fed. Cas. No. 7,825, 7 Reporter 712, 3 Va.
L. J. 70.

See 10 Cent. Dig. tit. " Constitutional
Law," § 625.

It protects against the action of their own
as well as of other states in which they may
happen to be. Live-Stock Dealers', etc., Assoc.
V. Crescent City Live-Stock Landing, etc.,

Co., 1 Abb. (U. S.) 388, 1 Woods (U. S.) 21,
15 Fed. Cas. No. 8,408, 5 Am. L. Rev. 171,
3 Chic. Leg. N. 17, 13 Int. Rev. Rec. 20.

76. Alabama.— Matter of Dorsey, 7 Port.
(Ala.) 293.

Illinois.— Munn v. People, 69 111. 80.

loioa.—Des Moines St. R. Co. v. Des Moines.
Broad Gauge St. R. Co., 73 Iowa 513, 33
N. W. 610, 35 N. W. 602.

Minnesota.— Sanborn v. Rice County
Com'rs, 9 Minn. 273.
New Jersey.— Stockton v. Central R. Co.,

50 N. J. Eq. 52, 24 Atl. 964, 17 L. R. A.
97.

New York.— People v. Long Island R. Co.,
60 How. Pr. (N. Y.) 395.

United States.— Louisville, etc., R. Co. v.

Tennessee Railroad Commission, 19 Fed.
679.

77. McFadden v. Blocker, 3 Indian Terr.
224, 54 S. W. 873.

78. Hincks v. Milwaukee, 46 Wis. 559, 1

N. W. 230, 32 Am. Rep. 735; Durkee v.

Janesville, 28 Wis. 464, 9 Am. Rep. 500.
79. Czarnowsky v. Rochester, 55 N. Y,

App. Div. 388, 66 N. Y. Suppl. 931.
80. Preston v. Louisville, 84 Ky. 118;

Covington v. Hoadley, 83 Ky. 444 (action to
recover erroneously collected taxes) ; Nich-
ols V. Minneapolis, 30 Minn. 545, 16 N. W.
410; Madden v. Lancaster County, 65 Fed.
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counties from its operation while all other counties are subject to it would be
unconstitutional.*'

c. Nature of Franehise or Ppivilege— (i) In General— (a) Exclusive.

Where tlie public interest seems to make it desirable the state may, unless

restrained bj' its constitution,*^ grant special or exclusive privileges or immunities,

monopolies, and franchises to persons or corporations.** Accordingly it has been

held that the sale of trading stamps,** the removal of carcasses from the street,*^

and the maintenance of a slaughter-house** are suitable objects for exclusive

grants. And where some public service is done in return or where it is for the

fmblic interest the federal constitution does not apply. Therefore the state

egislature may grant exclusive bridge privileges withm a certain length of sliore

where the public interest is thereby furthered,*' exclusive ferry franchises,** to

certain lessees of ferries a right to acquire by condemnation additional facilities,*'

exclusive street-railroad franchises,*' exclusive franchises to build conduits or sub-

ways for the use of all electrical companies,'' exclusive telegraph privileges between
certain points,''' and exclusive gas'* and water-supply privileges.'* But it has been
held that the legislature cannot grant an exclusive right to use the streets for the

purpose of laying pipes ;
'^ nor under the constitution of some states can it grant a

toll-road franchise to a certain designated association only.** The state legislature

may provide a commission for the supervision of all banks ; " but cannot confine

188, 12 C. C. A. 566 (an action for failure

to keep a highway, etc., in repair )

.

81. Burkholtz u. State, 16 Lea (Tenn.) 71.

And, see State v. Pond, 93 Mo. 606, 6 S. W.
469, holding that the mere fact that a law
is not accepted in all the counties will not
invalidate it.

82. Carroll v. Campbell, 110 Mo. 557, 19

S. W. 809; Washington Toll-Bridge Co. v.

Beaufort, 81 N. C. 491 ; McRee v. Wilmington,
etc., R. Co., 47 N. C. 186.

83. In re Slaughter-House Cases, 16 Wall.

(U. S.) 36, 21 L. ed. 394. Thus a grant of

the exclusive right to supply the state com-

mon schools with text-books of a specified

character and price is constitutional. State

V. Blue, 122 Ind. 600, 23 N. E. 963 ; State v.

Haworth, 122 Ind. 462, 23 N. E. 946, 7

L. R. A. 240; Bancroft v. Thayer, 5 Sawy.

(U. S.) 502, 2 Fed. Cas. No. 835, 8 Aii. L.

Rec. 257, 11 Chic. Leg. N. 304, 25 Int. Rev.

Ree. 305, 8 Reporter 39. See Leeper v. State,

103 Tenn. 500, 53 S. W. 962, 48 L. R. A.

167.

84. Lansburgh c. District of Columbia, 11

App. Cas. (D. C.) 512; Humes v. Ft. Smith,

93 Fed. 857.

85. River Rendering Co. v. Behr, 7 Mo.
App. 345.

86. In re Slaughter-House Cases, 16 Wall.

(U. S.) 36, 21 L. ed. 394. Contra, Howell v.

Butchers' Union Slaughterhouse, etc., Co., 36

La. Ann. 63 ; Live-Stock Dealers', etc., Assoc.

V. Crescent City Live-Stock Landing, etc.,

Co., 1 Abb. (U. S.) 388, 1 Woods (U. S.) 21,

15 Fed. Cas. No. 8,408, 5 Am. L. Rev. 171, 3

Chic. Leg. N. 17, 13 Int. Rev. Rec. 20.

87. Fortain v. Smith, 114 Cal. 494, 46 Pac.

381.

88. Burlington, etc.. Ferry Co. v. Davis, 48

Iowa 133, 30 Am. Rep. 390; Patterson v.

Wollmann, 5 N. D. 608, 67 N. W. 1040, 33

L. R. A. 536 (a ten years' franchise) ; Nixon
v. Reid, 8 S. D. 507, 67 N. W. 57, 32 L. R. A.
315. And see Evans v. Hughes County, 6
Dak. 102, 50 N. W. 720.

89. In re Union Ferry Co., 98 N. Y. 139
[reversing 32 Hun (N. Y.) 82].

90. Birmingham, etc., St. P., Co. v. Bir-

mingham St. R. Co., 79 Ala. 465, 58 Am. Rep.
615; Chicago Gen. R. Co. v. Chicago City R.
Co., 62 111. App. 502.

91. Western Union Tel. Co. v. New York
City, 38 Fed. 552, 3 L. E. A. 449.

93. California State Tel. Co. v. Alta Tel.

Co., 22 Cal. 398.

93. Crescent City Gaslight Co. v. New Or-
leans Gaslight Co., 27 La. Ann. 138; State v.

Milwaukee Gaslight Co., 29 Wis. 454, 9 Am.
Rep. 598 (holding a law not unconstitutional
because it might create a monopoly and pre-

vent competition) ; Louisville Gas Co. v. Citi-

zens' Gas Light Co., 115 U. S. 683, 6 S. Ct.

265, 29 L. ed. 510 [reversing 81 Ky. 263].
Contra, St. Louis Gaslight Co. v. St. Louis
Gas, etc., Co., 16 Mo. App. 52, under a pro-

vision of the state constitution.

94. Freeport Water W orks Co. v. Prager, 3

Pa. Co. Ct. 371, the court saying that the act

did not pretend to grant an irrevocable fran-

chise.

95. Norwich Gas Light Co. v. Norwich City
Gas Co., 25 Conn. 19.

96. State v. Dayton, etc.. Toll Road Co.,

10 Nev. 155, holding that an attempt by stat-

ute to grant a franchise to maintain a toll-

road to a certain designated person for a
longer time than was allowed any one else is

repugnant to Nev. Const, art. 8, § 1, prohib-

iting the passing of any special act in any
manner relating to corporate powers except
for municipal purposes.

97. People v. San Francisco, 100 Cal. 105,

34 Pac. 492, holding such legislation not a

[XI, C. 1. e. (i), (a)]
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the right to carrj on certain branches of such banking business to associations

except in small towns.'^

(b) Conditional. For a similar reason where the state legislature considers it

for the benefit of the public they may place conditions on the carrying on of cer-

tain kinds of business^ and the exercise of certain professions.' Such conditions,

however, must apply to all of a class described, and the classification must not be
unreasonable, unnatural, or arbitrary.^

(ii) Eminent Domain. The state legislature may grant the right of eminent
domain in aid of property devoted to the public use.^

(hi) Exemptions Erom Ofebation of Law. The legislature may grant
exemptions from the operation of certain laws. As for example, the exemption of
the property of certain institutions from attachment, injunction, or execution
before final judgment in any action;* the exemption of municipalities from lia-

bility for injuries resulting from defects in the streets or other similar property ;
^

the exemption of certain persons from arrest and imprisonment for debt ; * the
exemption from forfeiture for non-compliance with a law ;

' the exemption from
giving security for costs ;

* the exemption from making aiiidavit of fitness to be a
sole surety on a bond ;

^ the exemption from the death penalty ; '" the exemption
of certain property from taxation ; " the exemption from public service ; ^ the

violation of Cal. Const, art. 4, § 25, which pro-
hibited the granting of any special or exclu-

sive right, privilege, or immunity.
98. State v. Scougal, 3 S. D. 55, 51 N. W.

858, 44 Am. St. Rep. 756, 15 L. R. A. 477.

99. Johnson v. Johnson, 88 Ky. 275, 10
Ky. L. Rep. 860, 11 S. W. 5 (conditions upon
which a company may act as guardian) ;

Coleman v. Parrott, 11 Ky. L. Rep. 947, 13

S. W. 525 (conditions on which a company
may act as administrator without other se-

curity or other fiduciary) ; Holmes v. Ten-
nessee Coal, etc., Co., 49 La. Ann. 1465, 22 So.

403 (conditions on a corporation becoming
a surety on a bond) ; Exempt Firemen's
Benev. Fund v. Roome, 93 N. Y. 313, 45
Am. Rep. 217 [affirming 29 Hun (N. Y.)

391, a condition on a foreign insurance com-
pany doing business within the city].

1. State V. Randolph, 23 Greg. 74, 31 Pac.
201, 37 Am. St. Rep. 655, 17 L. R. A. 470,
conditions on the practice of medicine.

2. Saddler v. People, 188 111. 243, 58 N. E.

906; Noel v. People, 187 111. 587, 58 N. E.
616, 79 Am. St. Rep. 238, 52 L. R. A. 287;
Hibbard v. Chicago, 173 111. 91, 50 N. E.
256, 40 L. R. A. 621 [affirming 59 111. App.
470] ; State v. Donaldson, 41 Minn. 74, 42
N. W. 781 ; Hall v. Kleeman, 6 Ohio S. & C.

PL Dec. 323, 4 Ohio N. P. 201. See Waterloo
Turnpike Road Co. v. Cole, 51 Cal. 381.

3. Consumers' Gas Trust Co. v. Harless,

131 Ind. 446, 29 N. E. 1062, 15 L. R. A. 505;
Stewart v. Great Northern R. Co., 65 Minn.
515, 68 N. W. 208, 33 L. R. A. 427; Luxton
V. North River Bridge Co., 153 U. S. 525, 14

S. Ct. 891, 38 L. ed. 808. And see, generally,

Eminent Domain.
4. Chesapeake Bank v. Baltimore First Kat.

Bank, 40 Md. 269, 17 Am. Rep. 601, exemp-

tion granted to any national bank or its

property.

5. Williams v. Shelby County Taxing Dist.,

16 Lea (Tenn.) 531, exemption granted to

taxing districts.

[XI. C, I, e. (I), (a)]

6. In re Oberg, 21 Greg. 406, 28 Pac. 130,

14 L. R. A. 577, exemption of oflBcers and
seamen of sea-going vessels or ships.

7. Astor V. New York Arcade R. Co., 48
Hun (N. Y.) 562, 1 N. Y. Suppl. 174, 16
N. Y. St. 14; Bailey v. New York Arcade R.
Co., 1 N. Y. Suppl. 304, 16 N. Y. St. 1007,

exemption from forfeiture for failure to con-

struct within the time specified by law,
granted to a railroad company.

8. Jones v. Shiawassee Cir. Judge, 105
Mich. 664, 63 N. W. 976, holding that a stat-

ute providing that in actions for labor per-

formed the court shall not order security for

costs where the plaintiff makes affidavit that
he has a meritorious cause of action and is

unable to procure such security is valid.

9. King V. Poney Gold Min. Co., 24 Mont.
470, 62 Pac. 783, holding that a statute au-
thorizing surety companies to become sole

surety on bonds without an affidavit showing
qualifications is not repugnant to Mont.
Const, art. 5, § 26.

10. Ex p. Walker, 28 Tex. App. 246, 13

S. W. 861, exemption of persons under seven-

teen years of age.

11. Leicht V. Burlington, 73 Iowa 29, 34
N. W. 494 (city lots used for agricultural

and horticultural purposes) ; Portland v.

Portland Water Co., 67 Me. 135 (property
owned by a, water company furnishing water
for public and municipal purposes free of

cost).

Property owned by educational institutions

may be exempted from taxation. Northwest-
ern University v. People, 80 111. 333, 22 Am.
Rep. 187 (holding that such property must
be used directly in aid of educational pur-

poses) ; Indianapolis v. Sturdevant, 24 Ind.

391.

A fixed bonus in commutation of all taxes
is not unconstitutional in Alabama. Daugh-
drill V. Alabama L. Ins., etc., Co., 31 Ala. 91.

12. State V. Womble, 112 N. C. 862, 17

S. E. 491, 19 L. R. A. 827, exemption of the
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exemption from the observance of the Sunday laws ;
^ and the exemption of a

railroad company from certain general regulations as to carriers," or from a gen-

eral railroad act of the state ;
^' but not the appointment of a receiver on failure to

perform some requirement.^^ The courts have held also that the legislature may
grant exemptions from personal liability to corporate officers, on the ground that

the legislature might have p li it in the corporate charter originally and therefore

may grant it afterward." Such exemptions, however, must apply to all alike who
are of the classes and in the situation included ; " and the state cannot grant such
exemptions where the exempted party does no public service in return therefor,*'

Hence as a rule a private corporation cannot be exempted from the operation of

nsury laws.^

(iv) PXTBLIO Aid. The states may also provide public aid for certain

purposes.^*

(v) Sale of Convict Labor. On the ground that it is for a public service

an act providing for the collection of iines upon free negroes convicted of a crimi-

nal offense by directing them to be liired out was held to be constitutional.^'

(vi) Use of State Pbopebty. "Where the states have proprietary title,

these federal prohibitions do not forbid the state to make exclusive grants of such
property. Hence unless prohibited by the state constitution ^ the states may grant

exclusive rights to appropriate a limited amount of state land,^ may lease state

officers, servants, and employees of a railroad

from work on the public roads.

Exemption from jury duty.— Hall v. Judge
Grand Rapids Super. Ct., 88 Mich. 438, 50
N. W. 289 (exemption of the members of the

state troops) ; McGunnegle v. State, 6 Mo.
367 (exemption of the members of the fire

companies) ; Neely v. State, 4 Lea (Tenn.

)

316 ioverruUng Hawkins v. Small, 7 Baxt.
(Tenn.) 193]. And see Green v. State, 15

Lea (Tenn.) 708, holding that an exemption
from jury service of fifteen per cent of the

people who shall join the militia was void.

13. Eoo p. Koser, 60 Cal. 177 (exemption
ol keepers of hotels, boarding-nouses, barber-

shops, baths, etc.) ; Johns v. State, 78 Ind'.

332, 41 Am. Rep. 577 (exemption of those

who observe Saturday).
14. Galena, etc., R. Co. v. Dill, 22 111. 265.

15. Bohmer v. Haffen, 35 N. Y. App. Div.

381, 54 N. Y. Suppl. 1030 [affirming 22 Misc.

(N. Y.) 565, 50 N. Y. Suppl. 857].

16. In re Delaware Bay, etc., R. Co., (N. J.

1887) 11 Atl. 261, exemption from appoint-

ment of a receiver on failure to run trains

for ten days.

17. Niagara Bridge Works v. Jose, 59 N. H.
81.

18. Alabama.— Horst v. Moses, 48 Ala.

12S.

California.— Lassen County v. Cone, 72

Cal. 387, 14 Pac. 100.

Massachusetts.— Simonds «/. Simonds, 103

Mass. 572, 4 Am. Rep. 576.

Missouri.— State v. Thomas, 138 Mo: 95,

39 S. W. 481 ; State v. Walsh, 136 Mo. 400,

37 S. W. 1112, 35 L. R. A. 231.

Ohio.— Williams v. Donough, 65 Ohio St.

499, 63 N. E. 84, 56 L. R. A. 766.

Tennessee.— Dalv r. State, 13 Lea (Tenn.)

228.

19. In re Bank of Commerce, 153 Ind. 460,

53 N. E. 950, 55 N. E. 224, 47 L. R. A. 489;

[66]

Barbour v. Louisville Bd. Trade, 82 Ky. 645;
Daly V. State, 13 Lea (Tenn.) 228.

20. Simpson v. Kentucky Citizens' Bldg.,

etc., Assoc, 101 Ky. 496, 19 Kv. L. Kep. 1176,
41 S. W. 570, 42 S. W. 834; Gordon v. Win-
chester Bldg., etc.. Fund Assoc, 12 Bush
(Ky.) 110, 23 Am. Rep. 713; Mack v. Work-
ingmen's Bldg., etc., Assoc, 5 Ky. L. Rep.
520; Citizens' Security, etc., Co. v. Uhler, 48
Md. 455; Mykrantz v. Globe Bldg., etc., As-
soc, 19 Ohio Cir. Ct. 51, 10 Ohio Cir. Dec.

250; Smoot v. People's Perpetual Loan, etc.,

Assoc, 95 Va. 686, 29 S. E. 746, 41 L. R. A.
589, holding it in conflict with the Virginia
Bill of Rights, art. 1, § 6, which prohibits

exclusive or separate privileges. Compar'',

Livingston Loan, etc, Assoc v. Drummond,
49 Nebr. 200, 68 N. W. 375 ; Vermont L. & T.

Co. V. Whithed, 2 N. D. 82, 49 N. W. 318;
Hazen v. Union Bank, 1 Sneed (Tenn.)

115.

21. Kentucky Union R. Co. v. Bourbon
County, 85 Ky. 98, 8 Ky. L. Rep. 881, 2

S. W. 687 (a subscription to aid a corpora-

tion) ; Lamarque v. New Orleans, McGloin
(La.) 28 (a statute giving cities author-
ity to support and maintain public mar-
kets) ; Burnett v. Maloney, 97 Tenn. 697, 37

S. W. 689, 34 L. R. A. 541 (holding that an
act authorizing a certain county to issue

bonds for building a bridge at a certain place

does not conflict with Tenn. Const, art. 11,

§ 8, prohibiting the passage of laws granting
special privileges) ; Lauderdale County v.

Pargason, 7 Lea (Tenn.) 153 (a county sub-

scription to aid a railroad).

22. State v. Manuel, 20 N. C. 144.

23. State v. Post, 55 N. J. L. 264, 26 Atl.

683; Slingerland v. Int<3rnational Contract-

ing Co., 43 N. Y. App. Div. 215, 60 N. Y.
Suppl. 12.

24. Patterson v. Trabue, 3 J. J. Marsh.
(Ky.) 598.

[XI. C. 1, ^ (Vl)]
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land,^^ may grant rights in navigable waters,^^ or may grant exclusive rights to

maintain a wharf along the banks of navigable waters.^
2. Denial of Privileges and Immunities— a. In General. By the better inter-

pretation of article 4, section 2, of the federal constitution, the right of ingress

and egress was secured to free persons of color ^ and to citizens generally,^' but
not to the importation or exportation of slaves.^ This provision secures to the

citizens of each state the right to acquire and hold property in the same manner
as a citizen of the state where the property is situated.^' A state may pro-

vide that a widow shall not be entitled to an interest in lands conveyed by the

husband when a wife at the time of conveyance was a non-resident of the state ;^
but statutes making invalid a devise or bequest because the beneficiary is a citizen

of another state,^ prohibiting the holding of slaves in the territory of the Louisi-

ana Purchase,^ and excluding all non-resident persons from being trustees ^ are

unconstitutional. The privileges and immunities within the meaning of the four-

teenth amendment include the right of ingress and egress from state to state and
to the national capital/^ the right to protection by the government,^'' the right to

protection on the high seas and in foreign countries,'' the right to the enjoyment
of life and liberty, to acquire and possess property of every kind, and to pursue
happiness and safety,'' the right to act as sureties on bonds regardless of the pur-
suit of a certain business,*' and the right to display the national flag ;

^^ but they
do not include the right to be secure in one's house,^ the right to attend the pub-
lic schools of the state,^ the right to share the property belonging to the people
of the state,''^ the right to trial by jury in a state court for a state oifense,*^ the

25. McEeynolds v. Smallhouse, 8 Bush
(Ky.) 447.

26. McEeynolds v. Smallhouse, 8 Bush
(Ky.) 447; Wooley v. Campbell, 37 N. J. L.
163, granting a right of fishery over, and of
taking oysters from, tidal land.

27. New Orleans v. New Orleans, etc., R.
Co., 27 La. Ann. 414; Stevens v. Walker, 15
La. Ann. 577; Martin v. O'Brien, 34 Miss.
21. And see Charles River Bridge v. Warren
Bridge, 11 Pet. (U. S.) 420, 9 L. ed. 773,
938; Roberts v. Brooks, 71 Fed. 914.

28. Smith v. Moody, 26 Ind. 299; The
Cynosure, 1 Sprague (U. S.) 88, 6 Fed. Cas.
No. 3,529, 7 Law Rep. 226, where a statute
prohibiting the ingress of free negroes as
members of a ship's crew was held uncon-
stitutional. Compare Pendleton v. State, 6
Ark. 509; Hatwood v. State, 18 Ind. 492 (a
statute prohibiting the ingress of negroes) ;

State V. Claiborne, Meigs (Tenn.) 331.
29. Joseph V. Randolph, 71 Ala. 499, 46

Am. Rep. 347 (holding that an act requiring
the payment of a license-tax by any person
•employing or engaging laborers for the pur-
pose of removing them from the state is un-
constitutional) ; Ward v. Maryland, 12 Wall.
(U. S.) 418, 20 L. ed. 449 (holding that a
statute discriminating against traders, etc.,

of other states is unconstitutional as a depri-
vation of privileges and immunities). See
also Williams v. Fears, 110 Ga. 584, 35 S. E.
699, 50 L. R. A. 685.

30. Allen v. Sarah, 2 Harr. (Del.) 434;
Com. V. Griffin, 3 B. Mon. (Ky.) 208.

31. Ward v. Morris, 4 Harr. & M. (Md.)
330.

32. Buffington v. Grosvenor, 46 Kan. 730,

27 Pac. 137, 13 L. R. A. 282. See also Ben-
nett f. Harms, 51 Wis. 251. 8 N. W. 222.

[XI, C, 1, c. (vi)J

33. Magill V. Brown, 16 Fed. Cas. No.
8,952, Brightly N. P. (Pa.) 346, Haz. Reg.
(Pa.) 305.

34. Scott V. Sandford, 19 How. (U. S.)

393, 19 L. ed. 691.

35. Roby v. Smith, 131 Ind. 342, 30 N. E.
1093, 31 Am. St. Rep. 439, 15 L. R. A. 792;
Shirk V. La Fayette, 52 Fed. 857; Farmers'
L. & T. Co. V. Chicago, etc., R. Co., 27 Fed.
146.

36. Paul V. Virginia, 8 Wall. (U. S.) 168,
19 L. ed. 357 ; In re Charge to (jrand Jury,
30 Fed. Cas. No. 18,260, 21 Int. Rev. Rec.
173. And see Williams v. Fears, 110 Ga. 584,
35 S. E. 699, 50 L. R. A. 685.

37. McCready v. Com., 27 Gratt. (Va.)
985.

38. In re Charge to Grand Jury, 30 Fed.
Cas. No. 18,260, 21 Int. Rev. Rec. 173.

39. McCready v. Com., 27 Gratt. (Va.)
985.

40. Kuhn V. Detroit, 70 Mich. 534, 38 N. W.
470, where a statute prohibited liquor-sellers
the right to act as sureties on certain bonds.

41. Ruhstrat v. People, 185 111. 133, 57
N. E. 41, 76 Am. St. Rep. 30, 49 L. R. A. 181,
holding that a statute prohibiting the display
of the national flag for advertising purposes
was repugnant to U. S. Const. Amendm.
14.

42. U. S. V. Crosby, 1 Hughes (U. S.) 448,
25 Fed. Cas. No. 14,893.

43. Ward v. Flood, 48 Cal. 36, 17 Am. Rep.
405; People v. Gallagher, 11 Abb. N. Cas.
(N. Y.) 187.

44. McCready f. Com., 27 Gratt. (Va.i
985.

45. Maxwell v. Dow, 176 U. S. 581, 20
S. Ct. 448, 48 L. ed. 597 : Walker v. Sauvinet,
92 U. S. 90, 23 L. ed. 678.
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right to practise law,*' or the right of suffrage ;
*' nor do they include public

offices or their emoluments.^ The fourteenth amendment does not extend to

the states the operation of the fourth and fifth amendments/' which latter amend-
ments are limited in their operations to the federal government.™

b. Foreign Corporations and Non-Residents. A corporation not being a citi-

zen within the meaning of the federal constitution ^' it follows that a state may
prohibit such corporations from doing business within its boundaries or may grant

sucli privilege on conditions it deems best.^^ So too it may require a license from
non-residents for the exercise of certain privileges.^

e. Exereise of Poliee Power— (i) In General. Nothing in either of these

provisions takes away from the states the power to legislate for the general public

benefit, that is, to exercise its police power.^ Hence a state may constitutionally

regulate the manner of the payment of wages,^^ and the res of the payment,*
and the hours of labor ; " may place conditions or restrictions on the exercise of

46. In re Taylor, 48 Md. 28, 30 Am. Eep.
451; Bradwell v. Illinois, 16 Wall. (U. S.)

130, 21 L. ed. 442; Philbrook v. Newman, 85
Fed. 139, holding that a judgment of the state
court disbarring an attorney did not deprive
him of any privilege or immunity secured by
the federal constitution.

47. Gouger v. Timberlake, 148 Ind. 38, 46
X. B. 339, 62 Am. St. Rep. 487, 37 L. R. A.

644; Minor v. Happersett, 21 Wall. (U.S.)
162, 22 L. ed. 627, both of which held that
the right of suffrage was not given a woman
by the fourteenth amendment.

48. People v. Loeffler, 175 111. 585, 51 N. E.

785 ; Hennepin County Com'rs v. Jones, 18

Minn. 199.

49. State v. Atkinson, 41 S. C. 551, 19 S. B.
691; State v. Atkinson, 40 S. C. 363, 18 S. E.

1021, 42 Am. St. Rep. 877.

50. Weimer v. Bunbury, 30 Mich. 201;
In re Eitzpatriek, 16 R. I. 60, 11 Atl. 773.

51. See supra, XI, B, 1.

52. Alabama.—^American Union Tel. Co. v.

Western Union Tel. Co., 67 Ala. 26, 42 Am.
Rep. 90.

Colorado.— Utley v. Clark-Gardner Lode
Min. Co., 4 Colo. 369.

Florida.— biate v. Board of Ins. Com'rs, 37

Fla. 564, 20 So. 772, 33 L. R. A. 288.

Iowa.—-Goodrel v. Kreichbaum, 70 Iowa
362, 30 N. W. 872.

Kentucky.— Com. v. Milton, 12 B. Mon.
(Ky.) 212, 54 Am. Dec. 522.

Missouri.— State v. Stone, 118 Mo. 388, 24

S. W. 164, 40 Am. St. Rep. 388, 25 L. R. A.

243.

Nexo York.— People v. Granite State Provi-

dent Assoc, 4i N. Y. App. Biv. 257, 58 N. Y.

Suppl. 510; New York City Fire Dept. v.

Wright, 3 E. D. Smith (N. Y.) 453; New
York City Fire Dept. v. Noble, 3 E. D. Smith
(N. Y.) 440.

North Carolina.— Faison v. Grandy, 126

N. C. 827, 36 S. E. 276.

Permsylva/nia.— Com. v. Vrooman, 164 Pa.

St. 306, 35 Wkly. Notes Cas. (Pa.) 97, 30

Atl. 217, 44 Am. St. Rep. 603, 25 L. R. A.

250.

Vermont.— Cook v. Howland, 74 Vt. 393,

52 Atl. 973.

Virginia.— Slaughter v. Com., 13 Gratt.

(Va.) 767.

Wisconsin.— Milwaukee Fire Dept. v. Hel-

fenstein, 16 Wis. 136.

United States.—Ducat v. Chicago, 10 Wall.

(U. S.) 410, 19 L. ed. 972; Paul v. Virginia,

8 Wall. (U. S.) 168, 19 L. ed. 357; Phinney
V. New York Mut. L. Ins. Co., 67 Fed. 493.

See 10 Cent. Dig. tit. " Constitutional

Law," § 634.

53. In re Eberle, 98 Fed. 295, holding that

a statute requiring the payment of a license

by non-residents for the privilege of himting
game within the state, when no such payment
is required of residents, was not repugnant to

U. S. Const, art. 4, § 2, or to U. S. Const.

Amendm. 14, § 1.

54. Des Moines v. Keller, (Iowa 1902) 88

N. W. 827 (requiring bicycles on the street

after dark to be equipped with a sufficient

light) ; People v. Japinga, 115 Mich. 22, 73

N. W. Ill (prohibiting any person from
permitting a minor to be in a saloon unless

accompanied by the parent) ; Giozza v. Tier-

nan, 148 U. S. 657, 662, 13 S. Ct. 721, 37

L. ed. 599 ; In re Kemmler, 136 U. S. 436, 10

S. Ct. 930, 34 L. ed. 519; Barbier v. Connolly,

113 U. S. 27, 5 S. Ct. 357, 28 L. ed. 923.

As to police power generally see supra, VI.

55. Johnson v. Goodyear Min. Co., 127 Cal.

4, 59 Pac. 304, 47 L. R. A. 338; Opinion of

Justices, 163 Mass. 589, 40 N. B. 713, 28

L. R. A. 344 (a provision for weekly pay-

ment) ; State v. Peel Splint Coal Co., 36

W. Va. 802, 15 S. E. 1000, 17 L. R. A. 385 (a

provision for ascertaining the amount of labor

for which wages are to be paid). But see

Harding v. People, 160 111. 459, 43 N. B. 624,

52 Am. St. Rep. 344, 32 L. R. A. 445, hold-

ing that a statute requiring coal-mine owners

paying their employees by weight to weigh

all coal mined is unconstitutional because

made to apply only to mines from which the

coal is shipped by water or rail.

56. State v. Peel Splint Coal Co., 36 W. Va.

802, 15 S. B. 1000, 17 L. R. A. 385.

57. People v. Lochner, 73 N. Y. App. Div.

120, 76 N. Y. Suppl. 396; People v. Warren,

77 Hun (N. Y.) 120, 28 N. Y. Suppl. 303, 59

N. Y. St. 857; Holden v. Hardy, 14 Utah 71,

[XI, C, 2. e, (I)]
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the professions of medicine and surgery,^ such as requiring a governmental
examination ^ and a medical school or college diploma ;

* may place conditions

or restrictions on the exercise of the profession of dentistry ; " may place condi-

tions or restrictions upon the maintenance of certain kinds of business, as of a

master plumber/' of railroad engineers,^ of one who maintains a public ware-
house," of one who maintains a laundry,"^ of one who maintains a saloon,*' of

one who maintains an opium den,^'' of one who maintains a slaughter-house,'*

46 Pae. 756. Compare State v. Norton, 7 Ohio
S. & C. PI. Dec. 354, 5 Ohio N. P. 183, hold-
ing that an ordinance providing that a con-
tractor constructing public works shall pay
not less than one dollar and fifty cents per
day for common labor and limiting the hours
of such labor to eight hours a day conflicts

with U. S. Const. Amendm. 14, § 1.

58. Harding v. People, 10 Colo. 387, 15
Pac. 727; State v. Randolph, 23 Oreg. 74, 31
Pac. 201, 37 Am. St. Eep. 655, 17 L. E. A.
470.

The requirement of exhibiting a license
before practising is valid. Com. v. Finn, 11
Pa. Super. Ct. 620.

59. Iowa.— State v. Bair, 112 Iowa 466,
84 N. W. 532, 51 L. R. A. 776.
Montana.— Craig v. Board of Medical Ex-

aminers, 12 Mont. 203, 29 Pac. 532 [follow-
ing Dent V. West Virginia, 129 U. S. 114, 9
S. Ct. 231, 32 L. ed. 623].

Oregon.— State v. Randolph, 23 Oreg. 74,

31 Pac. 201, 37 Am. St. Rep. 655, 17 L. R. A.
470.

Pennsylvania.— In re Campbell, 197 Pa. St.

581, 47 Atl. 860.

Washington.— State v. Carey, 4 Wash. 424,
30 Pac. 729.

Wisconsin.—State v. Currens, 111 Wis. 431,

87 N. W. 561, 56 L. R. A. 252.

United States.— Dent v. West Virginia, 129
U. S. 114, 9 S. Ct. 231, 32 L. ed. 623, a leading
case.

See 10 Cent. Dig. tit. " Constitutional

Law," § 629.

60. Iowa.— State v. Bair, 112 Iowa 466,
84 N. W. 432, 51 L. R. A. 776.

Kentucky.— DriscoU v. Com., 93 Ky. 393,

14 Ky. L. Rep. 376, 20 S. W. 431, 703.

Michigan.— People v. Phippin, 70 Mich. 6,

37 N. W. 888.

Oregon.— State v. Randall, 23 Oreg. 74, 31
Pac. 201, 37 Am. St. Rep. 655, 17 L. R. A.
470.

Wisconsin.— State v. Currens, 111 Wis. 431,

87 N. W. 561. 56 L. R. A. 252.

See 10 Cent. Dig. tit. "Constitutional
Law," § 629.

The requirement, as an alternative, of a
specified number of years practice is valid.

Driscoll V. Com., 93 Ky. 393", 14 Ky. L. Rep.

376, 20 S. W. 431, 703; People v. Phippin, 70
Mich. 6, 37 N. W. 888; Craig v. Board of

Medical Examiners, 12 Mont. 203, 29 Pac.

532; People v. Hasbrouck, li Utah 291, 39

Pac. 918.

The requirement of a residence of a speci-

fied number of years within the state is
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valid. State v. Green, 112 Ind. 462, 14 N. E.

352. See also France v. State, 57 Ohio St.

1, 47 N. E. 1041, holding that a statute pro-

hibiting physicians residing in another state

from practising in this state except when
called in consultation does not conflict with
U. S. Const. Amendm. 14, § 1, or with U. S.

Const, art. 4, § 2.

Revocation of the license for gross miscon-
duct is not repugnant to the constitution.

State Bd. Health v. Ray, 22 R. I. 538, 48 Atl.

802.

61. Thus the requirement of a, diploma
from a school or college of dentistry is valid.

State V. Creditor, 44 Kan. 565, 24 Pac. 346, 21

Am. St. Rep. 306.

An exemption from an act regulating the
practice of dentistry may be valid. State v.

Vandersluis, 42 Minn. 129, 43 N. W. 789, 6

L. R. A. 119, exemption of hona fide students
acting in pursuance of clinical advantages
under the direct supervision of a preceptor or
a licensed dentist.

62. The requirement of a governmental ex-
amination of such plumber is valid. People
V. City Prison, 81 Hun (N. Y.) 434, 30 N. Y.
Suppl. 1095, 63 N. Y. St. 283.

63. Smith v. Alabama, 124 U. S. 465, 8

S. Ct. 564, 31 L. ed. 508, holding that a stat-

ute requiring an examination and licensing

of all railroad engineers is valid.

64. Munn v. People, 69 111. 80, holding a
statute requiring a license to be constitu-
tional.

65. The requirement of a license is valid.

Ex p. Moynier, 65 Cal. 33, 2 Pac. 728 ; State
V. French, 17 Mont. 54, 41 Pac. 1078, 30
L. R. A. 415.

A prohibition from doing business between
certain hours is valid. Ex p. Moynier, 65
Cal. 33, 2 Pac. 728.

But a prohibition from maintaining a pay
laundry within the town limits is not valid.
In re Stockton Laundry, 26 Fed. 611, holding
it so unreasonable, unnecessary, and injurious
a prohibition of a necessary and harmless
trade that it is repugnant to U. S. Const.
Amendm. 14.

66. People v. Japinga, 115 Mich. 222, 73
N. W. Ill; Whitney v. Grand Rapids Tp. Bd.,
71 Mich. 234, 39 N. W. 40, prohibiting the
maintaining of saloons within certain limits.

67. State v. Lee, 137 Mo. 143, 38 S. W.
583.

68. In re Slaughter-House Cases, 16 Wall.
(U. S.) 36, 21 L. ed. 394. See also Minnesota
V. Barber, 136 U. S. 313, 10 S. Ct. 862, 34
L. ed. 455 [affirming 39 Fed. 641].
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of one who maintains an establishment for fat-rendering, bone-boiling, etc.,^' or

of one who maintains a dairy stable within the city limits ;
™ may regulate the

mode of mortgaging ;
'^ may prohibit and regulate the sale of certain goods,''''

provided such regulations do not impose special burdens on goods manufactured
outside of a certain district ;™ may prohibit and regulate the sale of intoxicating

liquors,'* the right to sell such liquors not being a privilege or immunity within

the constitutional meaning,'^ as by prohibiting the sale of the same except in a pre-

scribed manner or under certain conditions,''* but may not prohibit the mere keep-

ing of liquor in one's possession ; " may prohibit and regulate the importation of

diseased animals,''* but such regulations must not amount to a practical exclusion

69. Prohibition within certain limits is

valid. People v. Rosenberg, 67 Hun (N. Y.)

52, 22 N. Y. Suppl. 56, 51 H. Y. St. 189.

70. St. Louis V. Fisher, 167 Mo. 654, 67

S. W. 872.

71. Zumpfe v. Gentry, 153 Ind. 219, 54
N. E. 805. See also Hilliard v. Enders, 196
Pa. St. 587, 46 Atl. 839, holding that a stat-

ute providing for recording assignments for

the benefit of creditors made by persons re-

siding out of the state is not repugnant to
U. S. Const, art. 4, § 2, although it benefits

only residents and does not avail a non-resi-

dent proceeding by foreign attachment vjrithin

the state.

72. Mangan v. State, 76 Ala. 60 (holding

constitutional an act prohibiting the sale of

any " cotton in the seed " in certain dis-

tricts) ; State v. Moore, 104 N. C. 714, 10

S. E. 143, 17 Am. St. Rep. 696 (holding con-

stitutional a law requiring that all sales in

less than the usual bulk of cotton in the seed

shall be in writing signed by all parties and
docketed with the nearest justice of the peace

ioc public inspection, this act applying only
to certain localities) ; McCann v. Com., 198

Pa. St. 509, 48 Atl. 470 (holding a, statute

prohibiting the sale of oleomargarine made in

imitation of butter valid)

.

73. Graffty v. Rushville, 107 Ind. 502, 8

N. E. 609, 57 Am. Rep. 128 ; Burnell v. Clark,

20 Pa. Co. Ct. 100; Minnesota v. Barber, 136

U. S. 313, 10 S. Ct. 862, 34 L. ed. 455 [af-

firming 39 Fed. 641].

74. Shea v. Muncie, 148 Ind. 14, 46 N. E.

138; Soehl v. State, 39 Nebr. 659, 58 N. W.
196 ; Shannon v. State, 39 Nebr. 658, 58 N. W.
196; Hunzinger v. State, 39 Nebr. 653, 58

N. W. 194.

75. California.— Ece p. Campbell, 74 Cal.

20, 15 Pac. 318, 5 Am. St. Rep. 418.

Kansas.— State v. Lindgrove, 1 Kan. App.
51, 41 Pac. 688.

Missouri.—Austin v. State, 10 Mo. 591.

New Jersey.— Hoboken v. Goodman, ( N. J.

1902) 51 Atl. 1092.

South Dakota.— State v. Brennan, 2 S. D.

384, 50 N. W. 625.

United States.— Giozza v. Tiernan, 148

U. S. 657, 13 S. Ct. 721, 37 L. ed. 599; Crow-

ley V. Christensen, 137 U. S. 86, 11 S. Ct. 13,

34 L. ed. 620; Bartemeyer v. Iowa, 18 Wall.

(U. S.) 129, 21 L. ed. 929; Jacobs Pharmacy
Co. V. Atlanta, 89 Fed. 244; Cantini v. Till-

man, 54 Fed. 969; In re Hoover, 30 Fed. 51.

See 10 Cent. Dig. tit. " Constitutional

Law," § 631.

76. Georgia.— Deal v. Singletary, 105 Ga.
466, 30 S. E. 765 ; Plumb v. Christie, 103 Ga.
686, 30 S. E. 759, 42 L. R. A. 181.

Illinois.— Meyers v. Baker. 120 111. 567, 12

N. E. 79, 60 Am. Rep. 580; Strauss v. Gales-

burg, 89 111. App. 504, holding that a law was
constitutional which prohibited such sales of

intoxicating liquors without license and pro-

viding for the granting of two different

kinds of licenses.

Kansas.— In re Intoxicating Liquor Cases,

25 Kan. 751, 37 Am. Rep. 284; State v. Lind-
grove, 1 Kan. App. 51, 41 Pac. 688, only drug-
gists allowed to sell.

Maryland.— Trageser v. Gray, 73 Md. 250,

20 Atl. 905, 25 Am. St. Rep. 587, 9 L. R. A.
780.

South Oa/rolina.— State v. Aikin, 42 S. C.

222, 20 S. E. 221, 26 L. R. A. 345 [overruling

McCullough V. Brown, 41 S. C. 220, 19 S. E.
458, 23 L. R. A. 410] ; State v. Berlin, 21
S. C. 292, 53 Am. Rep. 677.

Vermont.— State v. Hodgson, 66 Vt. 134,

28 Atl. 1089.

United States.—^Mugler v. Kansas, 123 U. S.

623, 8 S. Ct. 273, 31 L. ed. 205 (allowing act

to apply to sale of liquors already manu-
factured) ; Jacobs Pharmacy v. Atlanta, 89
Fed. 244; Cantini v. Tillman, 54 Fed. 969;
In re Hoover, 30 Fed. 51 ; Kansas v. Brad-
ley, 26 Fed. 289.

But see State v. Desehamp, 53 Ark. 490,

14 S. W. 653.

See 10 Cent. Dig. tit. " Constitutional

Law," § 631.

77. State v. Gilman, 33 W. Va. 146, 10

S. E. 283, 6 L. R. A. 847, holding that a,

statute prohibiting any person without a.

license from keeping in his possession for an-

other spirituous liquors is repugnant to U. S.

Const. Amendm. 14.

78. State v. Rasmussen, (Ida. 1900) 59
Pac. 933, 52 L. R. A. 78 (holding that an act

of quarantine against the importation of dis-

eased sheep is not repugnant to Ida. Const,

art. 1, § 8, or to U. S. Const, art. 4, § 2) ;

Kimmish v. Ball, 129 U. S. 217, 9 S. Ct. 277,

32 L. ed. 695 (holding that a, quarantine stat-

ute applying to Texas cattle is not repugnant
to U. S. Const, art. 4, § 2) . See also Reid v.

Colorado, 187 U. S. 137, 23 S. Ct. 92, 47

L. ed. 92 [affk-ming 29 Colo. 333, 68 Pac.

228].

[XI, C. 2, e. (l)]
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of healthy animals of other states;™ may prohibit the exercise on Sunday of
certain kinds of business;^" may regulate the employment of pilots;^' may pro-
hibit the wasteful use of natural gas ;^^ may regulate the use of soft coal by fac-

tories within a certain distance of any city ;
'^ and may make game and fish

laws.^*

(ii) Licenses and Pbivjleges. Under the police power the states may
require licenses and charge for the granting of the same.'^ Thus a license may
be required from certain classes of persons for the sale of goods,^^ or for the pur-
suit of certain avocations,^ and from persons selling certain kinds of goods, as

intoxicating liquors.^ And such licenses may be granted only to male inhab-
itants,^' to citizens of good moral character,^ or to physicians.^' In some states

the sale of carrier's tickets without the carrier's authority to sell may be pro-

hibited.'^ There must, however, be no discrimination between residents and non-

79. State V. Duckworth, (Ida. 1897) 51
Pac. 456, 39 L. R. A. 365; Hoflfman v. Har-
vey, 128 Ind. 600, 28 N. E. 93 [following
State V. Klein, 126 Ind. 68, 25 N. E. 873].

80. State v. Hogreiver, 152 Ind. 652, 53
N. E. 921, 45 L. R. A. 504; State v. Judge,
39 La. Ann. 132, 1 So. 437; People v. But-
tling, 13 Misc. (N. Y.) 587, 35 N. Y. Suppl.
19, 69 N. Y. St. 215 (a statute prohibiting
the working as a barber on Sunday). See
also State v. Fernandez, 39 La. Ann. 538, 2
So. 233.

81. Thompson v. Spraigue, 69 Ga. 409, 47
Am. Rep. 760, holding that a statute requir-

ing masters of vessels bound to ports in this

state, except coasters between Georgia ports
and ports in Florida and South Carolina, to

accept the services of the first licensed pilot

offering is not repugnant to U. S. Const, art.

4, § 2, par. 1 ; or to U. S. Const. Amendm.
14, I 1.

82. Townsend v. State, 147 Ind. 624, 47
N. B. 19, 62 Am. St. Rep. 477, 37 L. R. A.
294.

83. Brooklyn v. Nassau Electric R. Co., 44
N. Y. App. Div. 462, 61 N. Y. Suppl. 33.

84. Ex p. Kenneke, 136 Oal. 527, 69 Pac.

261, 89 Am. St. Rep. 177; State v. Chapel,

64 Minn. 130, 66 N. W. 205, 58 Am. St. Rep.

524, 32 L. R. A. 131; State v. Medbury, 3

R. I. 138. See also Geer v. Connecticut, 161

U. S. 519, 16 S. Ct. 600, 40 L. ed. 793.

A landowner killing game birds on his own
land does not have such a property in the

dead animals as will render a statute pro-

hibiting the possession of such birds with in-

tent to ship the same outside the state, as

applied to him, a violation of the privileges

and immunities granted by U. S. Const.

Amendm. 14. People v. Van Pelt, (Mich.

1902) 90 N. "W. 424.

85. See, generally, supra, VI.

86. District of Columbia.— District of Co-

lumbia V. Humason, 2 MacArthur (D. C.)

158, commercial agents.

Georgia.— Weaker v. State, 89 Ga. 639, 15

5. E. 840.

Iowa.— State v. Gouss, 85 Iowa 21, 51

N. W. 1147, itinerant vendors of drugs, etc.

Rhode Island.— State ». Foster, 22 R. I.

[XI. C, 2. e. (I)]

163, 46 Atl. 833, 50 L. R. A. 339, itinerant

vendors.
Vermont.— State v. Harrington, 68 Vt. 622,

35 Atl. 515, 34 L. R. A. 100, itinerant
vendors.

Virginia.— Speer v. Com., 23 Gratt. (Va.)

935, 14 Am. Rep. 164, merchant of goods.
United States.— Williams v. Fears, 179

U. S. 270, 21 S. Ct. 128, 45 L. ed. 186 [af-

firming 110 Ga. 584, 35 S. E. 699, 50 L. R. A.
685] ; American Harrow Co. v. Shaffer, 68
Fed. 750.

See 10 Cent. Dig. tit. " Constitutional
Law," § 632.

87. State v. Napier, 63 S. C. 60, 41 S. E.
13, holding a statute requiring a license of

an emigrant agent to be constitutional.

88. State v. Gray, 61 Conn. 39, 22 Atl.

675; State v. Wheeler, 25 Conn. 290; State
V. Brennan, 25 Conn. 278 ; Decie v. Brown,
167 Mass. 290, 45 N. E. 765; Com. v. Black-
ington, 24 Pick. (Mass.) 352; Soehl v. State,

39 Nebr. 659, 58 N. W. 196; Shannon v.

State, 39 Nebr. 658, 58 N. W. 196; Hunzinger
V. State, 39 Nebr. 653, 58 N. W. 194.

89. Welsh V. State, 126 Ind. 71, 25 N. B.

883, 9 L. R. A. 664; Blair v. Rutenfranz, 40

Ind. 318; Blair v. Kilpatrick, 40 Ind. 312.

90. In re Ruth, 32 Iowa 250; Trageser v.

Gray, 73 Md. 250, 20 Atl. 905, 25 Am. St.

Rep. 587, 9 L. R. A. 780; Kohn v. Melcher,
29 Fed. 433.

91. Sarrls v. Com., 83 Ky. 327, 7 Ky. L.

Rep. 473. See also Gray v. Connecticut, 159
U. S. 74, 15 S. Ct. 985, 40 L. ed. 80, holding
that the granting of a liquor license to a
druggist may be left to the discretion of

county commissioners without violating U. S.

Const. Amendm. 14.

Authority to grant an exclusive contract
to an individual to sell refreshments and
liquors in a certain park is valid. State v.

Schweickardt, 109 Mo. 496, 19 S. W. 47.

92. Burdiek v. People, 149 111. 600, 611, 36
N. E. 948, 952, 41 Am. St. Rep. 329, 24
L. R. A. 152; Fry v. State, 63 Ind. 552, 30
Am. Rep. 238; State v. Corbett, 57 Minn.
345, 59 N. W. 317, 24 L. R. A. 498; Com.
1-. Wilson, 14 Phila. (Pa.) 384, 37 Leg. Int.
(Pa.) 484. Contra, Com. v. Keary, 198 Pa.
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residents,^' between citizens of one state and citizens of another,** or between
products of one state and those of other states.*

d. Exercise of Taxing Power— (i) In Gjenesal. The federal constitution,

article 4, section 2, secures to the citizens of every other state the same right of
acquiring and holding real and personal property and the same protection of the
laws that is given to the citizens of the state making the laws. This means that

the property of citizens of other states shall not beliable to any taxes which the
property of citizens of the enacting state is not subject to. This does not, how-
ever, prevent a state from taxing all companies doing a certain kind of business ;

**

from placing on foreign corporations a different tax from that placed on similar

domestic corporations ; ^ from placing a different tax on corporate stock owned
by a non-resident than the tax on such stock owned by a resident ;

^ from taxing
the right to transfer property by will ;

*' because in these cases the tax is on
special privileges granted by the state, not on those privileges which are common
to its citizens under its constitution and laws by virtue of their citizenship. So
too a state may tax property brought into a state, owned by non-residents ;

' may
tax live stock brought into the state to be grazed ; ^ may tax all personal property

St. 500, 48 Atl. 472; Com. v. Keary, 14 Pa.
Super. Ct. 583.

93. Braceville v. Doherty, 30 111. App.
645 (holding that a license-fee on non-resi-

dent peddlers only is invalid) ; McGraw v.

Marion, 98 Ky. 673, 17 Ky. L. Kep. 1254,

34 S. W. 18, 47 L. E. A. 593 (holding that
a, license-tax on all transients selling goods
of any kind within the city violates U. S.

Const, art. 4, § 2) ; Fecheimer v. Louisville,

84 Ky. 306, 8 Ky. L. Rep. 310, 2 S. W. 65
(holding that the imposition of a license on
a merchant of another state selling his goods
by sample in the city vehich is not required

of a resident violates U. S. Const, art. 4,

§ 2) ; McGuire v. Parker, 32 La. Ann. 832
(holding that a statute requiring transient

agents from other states selling any mer-
chandise within the state to pay a license-

tax conflicts with the U. S. Const, art. 4

§ 2) ; Ward v. Maryland, 12 Wall. (XJ. S.)

418, 20 L. ed. 449. Contra, Sears v. Warren
County, 36 Ind. 267, 10 Am. Rep. 62.

94. McGraw v. Marion, 98 Ky. 673, 17

Ky. L. Rep. 1254, 34 S. W. 18, 47 L. E. A.

593; Fecheimer v. Louisville, 84 Ky. 306, 8

Ky. L. Rep. 310, 2 S. W. 65; Rash v. Hal-

loway, 82 Ky. 674. And see Downham v.

Alexandria, 10 Wall. (U. S.) 173, 19 L. ed.

929.

95. Cullman v. Arndt, 125 Ala. 581, 28

So. 70 (holding that an ordinance imposing
a license or privilege tax on agencies of

breweries of other states doing business in

the city, but not imposing such burdens on

agencies of domestic breweries, violates U. S.

Const, art. 4, § 2) ; Angove v. State, 9 Ohio
S. & C. PI. Dec. 829 (holding that an ordi-

nance requiring bill-posters to have a license

before posting bills or distributing advertis-

ing matter is repugnant to U. S. Const, art. 4,

§ 2, in so far as it pertains to articles manu-
factured in another state) ; Mechanicsburg

Borough V. Koons, 18 Pa. Super. Ct. 131

(holding that an ordinance requiring a li-

cense from any person doing business except
persons selling to manufacturers or licensed

merchants, or dealers residing or doing busi-

ness in the borough, and persons selling their
own produce, is repugnant to U. S. Const,
art. 4, § 2, cl. 1 ) ; Booth v. Lloyd, 33 Fed.
593 (holding that a statute prohibiting the
granting of a license to buy oysters to any
one not having had a twelve-months' resi-

dence in the state is repugnant to U. S.

Const, art. 4, § 2). See American Fertiliz-

ing Co. V. North Carolina Bd. Agriculture,
43 Fed. 609, 11 L. R. A. 179. And see Sydow
V. Territory, (Ariz. 1894) 36 Pac. 214, hold-

ing that an act requiring dealers in wares
and merchandise " except in agricultural or
horticultural products of this territory, when
vended by the producer thereof, and except
when sold by auctioneers or commission mer-
chants, under license or permission accord-
ing to law " to pay a license-tax, does not
conflict with U. S. Const, art. 4, § 2, so far
as it covers merchants not dealing in the
excepted articles.

96. Tatem v. Wright, 23 N. J. L. 429;
Singer Mfg. Co. v. Wright, 33 Fed. 121.

97. Phoenix Ins. Co. v. Com., 5 Bush (Ky.)
68, 96 Am. Dec. 331; State v. Lathrop, 10
La. Ann. 398; Insurance Co. v. New Orleans,
1 Woods (U. S.) 85, 13 Fed. Cas. No. 7,052.

98. State v. Travelers' Ins. Co., 73 Conn.
255 47 Atl 299.

99. See Orr v. Oilman, 183 U. S. 278, 22
S. Ct. 213, 46 L. ed. 196, holding a transfer

tax on the exercise of a power of appoint-
ment not to be repugnant to U. S. Const.
Amendm. 14.

1. People V. Coleman, 4 Cal. 46, 60 Am.
Dec. 581 (foreign goods and merchandise im-

ported to sell) ; Providence Sav. Inst. v.

Boston, 101 Mass. 575, 3 Am. Rep. 407 (a

tax on shares in national banks )

.

2. Kelley v. Ehoads, 7 Wyo. 237, 51 Pac.

593, 75 Am. St. Eep. 904, 39 L. R. A,

594.
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at the residence of the owner;' may tax non-resident persons and associations

doing business within the state the same as if they were residents,* and may tax

property benefited, to pay for the cost of street improvements.^ Bnt a tax pay-

able by a domestic corporation on the stock of non-resident holders only,' a tax

on auction sales only when carried on by non-resident auctioneers,' a tax on for-

eigners in their character as foreigners,' or an inheritance tax on residents which
does not lie on non-residents' would be unconstitutional.

(ii) Determination and Oharoe. The state may provide a special method
of valuation for lands belonging to non-residents,*" but cannot restrict to residents

the right to deduct debts from the property on which personal taxes are assessed."

So too it may provide the manner of charging the assessment*^ and for notice to

residents only in assessing omitted property.*'

e. Personal Discrimination— (i) BrReason ofBace or Colob'^^— (a) By
State. The fourteenth amendment of the federal constitution prohibits discrimi-

nation in the right to exercise the rights of citizens of the United States because
of race or color; therefore the states may not exclude negroes on account of

their race from becoming jurors;*^ nor may they prohibit colored people from
using public conveyances which are other than merely' local, although they may
provide that negroes and white people shall travel in separate cars, provided that

equal accommodations are provided for each race.*^ So too the states may pro-

vide that the white children and the black children shall be educated in separate

schools, provided the rights and privileges are equal.*' This amendment does not,

however, protect the privileges and immunities guaranteed to a citizen by the
laws of his state ; hence the states may deny to negroes the privilege of using any
public conveyance for local travel,*^ may exclude persons of color not taxed from

3. Kirtland v. Hotehkiss, 100 U. S. 491,

25 L. ed. 558 (the statute also providing that

certain things should constitute personal

property) ; Duer v. Small, 4 Blatehf. (U. S.)

263, 7 Fed. Cas. No. 4,116, 7 Am. L. Eeg.
500, 17 How. Pr. (N. Y.) 201.

4. Duer v. Small, 4 Blatehf. (U. S.) 263,

7 Fed. Cas. No. 4,116, 7 Am. L. Reg. 500,

17 How. Pr. (N. Y.) 201.

5. Martin v. Wills, 157 Ind. 153, 60 N. E.
1021. See also Cribbs v. Benedict, 64 Ark.
555, 44 S. W. 707.

6. Oliver v. Washington Mills, 11 Allen
(Mass.) 268; Union Nat. Bank v. Chicago,
3 Biss. (U. S.) 82, 24 Fed. Cas. No. 14,374,

6 Am. L. Rev. 166, 5 Am. L. T. 107, 3 Chio.

Leg. N. 369, 14 Int. Rev. Rec. 77, 28 Leg.

Int. (Pa.) 300.

7. Daniel v. Richmond, 78 Ky.' 542.

8. Lin Sing v. Washburn, 20 Cal. 534, a
tax on Chinese.

9. In re Mahoney, 133 Cal. 180, 65 Pac.
389, 85 Am. St. Rep. 155; In re Stanford,
(Cal. 1898) 54 Pac. 259.

10. Redd v. St. Francis County, 17 Ark.
416.

11. Sprague v. Fletcher, 69 Vt. 69, 37
Atl. 239, 37 L. R. A. 840.

12. Cribbs v. Benedict, 64. Ark. 555, 44

S. W. 707, holding that provisions that an
assessment for the construction of a ditch

shall be a charge on the tax books against

the lands of non-residents and that the as-

sessment against" resident landowners shall be

enforced by proceedings in court are not re-

pugnant to U. S. Const, art. 4, § 2.

13. Gallup V. Schmidt, 183 U. S. 300, 22

[XI. C. 2. d, (l)]

S. Ct. 162, 46 L. ed. 207 [affirming 154 Ind.

196, 56 N. E. 443].
14. See, generally. Civil Rights, 7 Cyc.

158.

15. Wilson V. State, 69 Ga. 224.
16. Chesapeake, etc., R. Co. v. Com., 21

Ky. L. Rep. 228, 51 S. W. 160; Chilton v.

St. Louis, etc., R. Co., 114 Mo. 88, 21 S. W.
457, 19 L. R. A. 269.

17. Indiana.— Cory v. Carter, 48 Ind. 327,
17 Am. Rep. 738.

Mississippi.— Chrisman v. Brookhaven, 70
Miss. 477, 12 So. 458.

New York.— People v. Easton, 13 Abb. Pr.
N. S. (N. Y.) 159.

Ohio.— State v. McCann, 21 Ohio St.

198.

West Virginia.— Martin v. Board of Edu-
cation, 42 W. Va. 514, 26 S. E. 348.

See 10 Cent. Dig. tit. " Constitutional
Law," § 644. But see Marshall v. Donovan,
10 Bush (Ky.) 681, holding that U. S. Const.
Amendm. 14 does not annul a state statute
providing for white schools only, the expense
of such schools being paid by a tax on white
people only, because that is a privilege per-
taining to the citizenship of the state and
not a funuamental right protected by the
federal constitution.

A bequest of money to be used in the edu-
cation of white children is not invalid on the
ground that its enforcement would be a dis-

crimination between white and colored chil-
dren. Kinnaird v. Miller, 25 Gratt. (Va.)
107.

18. Cully V. Baltimore, etc., R. Co., I
Hughes (U. S.) 536, 6 Fed. Cas. No. 3,466.
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the enumeration of the inhabitants in reorganizing the senate districts," and may
prohibit marriages between wliite and colored people.^

(b) Sy Indtvidual. Inasmuch as this amendment applies only to state action,

any discrimination made by an individnal would not be repugnant to it.^'

(ii) Br Reason OF Sex. The fourteenth amendment of the federal consti-

tution not prohibiting discrimination because of sex, a state may exclude women
from the jnry,^ or deny them the right to take out a license to sell intoxicating

liquors.^

f. Remedial Diserimination— (i) In General. The states, except as particu-

larly restricted by the federal constitution, may regulate the remedies in their

courts, but once having created a remedy or redress the right to that remedy or

redress is a fundamental right protected by the federal constitution. Therefore
the citizens of one state or of the United States have in the other states the same
remedies as the citizens thereof, and are equally subject to the remedial laws
thereof when they are found therein.^ No state can deny the right to a citizen

of another state to bring suit in any state court having jurisdiction,^ although it

is not a right, privilege, or immunity of a citizen of the United States or of a
state to have a controversy in a state court prosecuted or defended by one form
of action rather than by another.^ The states may pass statutes confirming cer-

tain sales ;
"^ restricting to citizens of the state the right of commencing the proc-

ess of foreign attachments;^ requiring service by publication for a certain

length of time;^' giving a preference in certain proceedings to certain kinds of

creditors,^ but not to citizens or residents only of ije state where a foreign cor-

poration is being wound up ; '' restraining citizens from prosecuting certain kinds

of suits begun in another state in order to evB-^e the laws of the first state ;^ pro-

hibiting actions between foreign corporations ;
-^ providing conditions for recovery

19. People V. Monroe County, 19 N. Y.
Suppl. 978.

20. State v. Gibson, 36 Ind. 389, 10 Am.
Hep. 42; Lonas v. State, 3 Heisk. (Tenn.)

287; Frasher v. State, 3 Tex. App. 263, 30

Am. Rep. 131; Ex p. Kinney, 3 Hughes
(U. S.) 9, 14 Fed. Cas. No. 7,825, 7 Reporter

712, 3 Va. L. J. 370; Ex p. Francois, 3

Woods (U. S.) 367, 9 Fed. Cas. No. 5,047.

21. State V. Maryland Institute, 87 Md.
643, 41 Atl. 126, holding that the refusal of

a private school to admit colored children

as pupils is not repugnant to U. S. Const.

Amendm. 14.

22. McKinney v. State, 3 Wyo. 719, 30

Pac. 293, 16 L. R. A. 710, holding that the

exclusion of women from the jury in a crim-

inal trial of a man does not deprive the man
of any privilege or immunity within the

meaning of the constitution.

23. Welsh V. State, 126 Ind. 71, 25 N. E.

883, 9 L. R. A. 664; Blair v. Rutenfranz, 40

Ind. 318; Blair v. Kilpatrick, 40 Ind. 312.

24. Steed v. Harvey, 18 Utah 367, 54 Pac.

1011, 72 Am. St. Eep. 789; Eingartner v.

Illinois Steel Co., 94 Wis. 70, 68 N. W. 664,

59 Am. St. Rep. 859, 34 L. R. A. 503. See

also Nolensville Turnpike Co. v. Quinby, 8

Humphr. (Tenn.) 476.

25. Cofrode v. Wayne Coimty Cir. Judge,

79 Mich. 332, 44 N. W. 623, 7 L. R. A. 511.

26. State v. Bates, 14 Utah 293, 47 Pae.

78, 43 L. R. A. 33; Iowa Cent. E. Co. v.

towa, 160 U. S. 389, 16 S. Ct. 344, 40 L. ed.

467; Walker v. Sauvinet, 92 U. S. 90, 23
L. ed. 678. See also Lipes v. Hand, 104 Ind.

503, 1 N. E. 871, 4 N. E. 160.

27. Kearney v. Taylor, 15 How. (U. S.)

494, 14 L. ed. 787.

28. Kincaid v. Francis, Cooke (Tenn.) 49.

29. Morris v. Graham, 51 Fed. 53.

80. Brown's Case, 173 Mass. 498, 53 N. E.
998 (preference given to creditors who have
furnished necessaries) ; Skinner v. Garnett
Gold-Mining Co., 96 Fed. 735 (lien for wage.-j

given a preference ) . See also Paddack v.

Staley, 24 Colo. 188, 49 Pac. 281.

31. Blake v. McClung, 172 U. S. 239, 19
S. Ct. 165, 43 L. ed. 432 (holding that a state

has not power under U. S. Const, art. 4,

§ 2, to give its citizens or residents any pref-

erence in the administration of the assets

of an insolvent or defunct foreign corpora-

tion doing business within the state) ; May-
nard v. Granite State Provident Assoc, 92

Fed. 435, 34 C. C. A. 438 (holding that an
act providing for the winding up in Michigan
of insolvent foreign corporations which gives

to Michigan citizens a preference in the as-

sets in the state is repugnant to U. S. Const,

art. 4, § 2).
32. Sweeny i: Hunter, 145 Pa. St. 363, 22

Atl. 653, 29 Wkly. Notes Cas. (Pa.) 133, 14
L. R. A. 594 ; Cole v. Cunningham, 133 U. S.

107, 10 S. Ct. 269, 33 L. ed. 538.

33. Anglo-American Provision Co. v. Da-
vis Provision Co., 50 N. Y. App. Div. 273, 6*
N. Y. Suppl. 987.

[XI, C. 2, f. (l)]
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on contracts ;

^ or suspending the privileges of all citizens of the state aiding in

the rebellion of prosecuting and defending actions and judicial proceedings,'' but
such statute cannot be made to apply to citizens of other states.^* But a statute

making null and void sales of certain goods and providing that no action shall be
Ijrought on such sales made in any other state or country is unconstitutional.''

(ii) Against NonSssidbnts. The states may, however, discriminate

between residents and non-residents in the remedies granted.'* Thus security of

costs may be required of non-residents,'' but a statute cannot make it a misde-

meanor to send out of a state for purposes of collection notes given for certain

things.^"

g. RestFieting Use of Common Property. Laws which the states may pass

restricting the use of common property of the people of a state to its citizens

does not deprive citizens of other states of any privilege or immunity within the

federal constitution.*^ So too a state may make proper regulations as to the use
of its highways.^

84. Parker v. Otis, 130 Cal. 322, 62 Pac.

571, 927 (contracts for the purchase and
sale of the stocks of mining corporations on
margins) ; Hewitt v. Charier, 16 Pick.

(Mass.) 353 (recovery by physicians for serv-

ice) ; Orient Ins. Co. v. Daggs, 172 U. S.

557, 19 S. Ct. 281, 43 L. ed. 552 (recovery

on insurance policies )

.

35. See Davis v. Pierse, 7 Minn. 13, 82
Am. Dec. 65.

36. Davis v. Pierse, 7 Minn. 13, 82 Am.
Dec. 65.

37. Reynold v. Geary, 26 Conn. 179 ; Opin-
ion of Justices, 25 N. H. 537.

38. Georgia.— Pyrolusite Manganese Co.

f. Ward, 73 Ga. 491, attachments.
Kansas.—^Head »;. Daniels, 38 Kan. 1,

15 Pac. 911, attachments.
Maryland.— Campbell v. Morris, 3 Harr.

& M. (Md. ) 535, attachments.
Nebraska.— Olmstead v. Rivers, 9 Nebr.

234, 2 N. W. 366; Marah v. Steele, 9 Nebr.

96, 1 N. W. 869, 31 Am. Rep. 406, attach-

ment.
New York.— Robinson v. Oceanic Steam

Nav. Co., 112 N. Y. 315, 19 N. E. 625, 20

N. Y. St. 741, 16 N. Y. Civ. Proc. 255, 2

L. R. A. 636 [affirming 56 N. Y. Super. Ct.

108, 1 N. Y. Suppl. 418, 16 N. Y. St. 871, 15

N. Y. Civ. Proc. 88] ; Frost v. Brisbin, 19

Wend. (N. Y.) 11, 32 Am. Dec. 423.

South Carolina.— Central R., etc., Co. v.

Georgia Constr., etc., Co., 32 S. C. 319, 11

S. E. 192j 638 [following Cummiugs v. Wingo,
31 S. C. 427, 10 S. E. 107].

Vermont.— Hawley v. Hurd, 72 Vt. 122,

47 Atl. 401, 52 L. R. A. 195.

United States.— Chemung Canal Bank v.

Lowery, 93 U. S. 72, 23 L. ed. 806, state

statute of limitations.

See 10 Cent. Dig. tit. " Constitutional

Law," § 646.

Issuance of a capias ad respondendum.— A
statute requiring an afSdavit of fraud in the

issuance of a capias ad respondendum

against a citizen of the state, but dispensing

with such requirement against a non-resident

is unconstitutional. Black v. Seal, 6 Houst.

(Del.) 541.

[XI. C. 2. f, (l)]

39. Kentucky.— Paducah Hotel Co. v.

Long, 92 Ky. 278, 13 Ky. L. Rep. 531, 17

S. W. 853.

Maryland.— Holt v. Tennallytown, etc., R.
Co., 81 Md. 219, 31 Atl. 609; Haney v.

Marshall, 9 Md. 194.

New York.— Venanzio v. Weir, 64 N. Y.
App. Div. 483, 72 N. Y. Suppl. 234.

Pennsylvania.— Kilmer v. Groome, 19 Pa.
Co. Ct. 339.

South Carolina.— Cummings v. Wingo, 31
S. C. 427, 10 S. E. 107.

40. In re Flukes, 157 Mo. 125, 57 S. W.
545, 80 Am. St. Rep. 619, 51 L. R. A. 176. (

41. Maine.— State v. Tower, 84 Me. 444,
24 Atl. 898.

Massachusetts.— Com. v. Hilton, 174 Mass.
29, 54 N. B. 362, 45 L. R. A. 475.

New Jersey.— State v. Corson, 67 N. J. L.
178, 50 Atl. 780; Haney v. Compton, 36
N. J. L. 507.

New York.— People v. Lowndes, 130 N. Y.
455, 29 N. E. 751, 42 N. Y. St. 360 [re-

versing 55 Hun (N. Y.) 469, 8 N. Y. Suppl.
908, 30 N. Y. St. 168].

Rhode Island.— Chambers v. Church. 14
R. I. 398, 51 Am. Rep. 410.

Virginia.— McCready v. Com., 27 Gratt.

(Va.) 985.

United States.— McCready v. Virginia, 94
U. S. 391, 24 L. ed. 248; Cornfield v. Coryell,

4 Wash. (U. S.) 371, 6 Fed. Cas. No. 3,230.

See 10 Cent. Dig. tit. " Constitutional
Law," § 637. And see Magner v. People, 97
111. 320; Geer V. Connecticut, 161 U. S. 519,
10 S. Ct. 600, 40 L. ed. 793.
43. Des Moines v. Keller, 116 Iowa 648, 88

N. W. 827; State v. Aldrich, 70 N. H. 391,
47 Atl. 602, 85 Am. St. Rep. 631 (holding
that a prohibition on bicycle riding on the
sidewalks by persons over twelve years of

age is constitutional under U. S. Const.
Amendm. 14) ; Brimm v. Jones, 11 Utah 200.

39 Pac. 825, 29 L. R. A. 97 (holding that a
law making any person driving herds of cer-

tain kinds of animals over a highway con-

structed on a hillside liable for damage done
to the highway by such animals is not re-

pugnant to U. S. Const. Amendm. 14, § 1).
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h. Regulation of Crimes and Punishments. As the fourteenth amendment
refers to the fundamental rights of the citizens of the United States and not to

the privileges or immunities of the .individual as a citizen of a state, it does not

therefore apply to state statutes making certain acts crimes,^ to modes of criminal

prosecution in state courts,** or to modes of punishment to be inflicted by the

state courts.*^

3. Class Legislation— a. Definition and Nature. Class legislation, often

called local or private legislation, consists of those laws which are limited in their

operation to certain individuals or corporations or to certain districts of the terri-

tory of the state.** Although from its nature this species of legislation must cast

extra burdens on some and relieve others from burdens, yet aside from state inhi-

bitions it has been held to be constitutional when the line drawn between two
persons or places is reasonable.*'' Most of the state constitutions, however,
contain provisions prohibiting the enactment of special laws granting any
special or exclusive privileges, immunities, or franchises, or the passage of

any laws for the benefit of individuals inconsistent with the general laws of the

land ;
*^ but even under these provisions laws are generally valid which make

no exceptions to the persons falling within their operation.*' So too such inhi-

See also Condon v. Maloney, 108 Tenn. 82,

65 S. W. 871.

43. Dabbs v. State, 39 Ark. 353, 43 Am.
Eep. 275 (holding that an act making it a
misdemeanor to sell any pistol except the
" navy pistol " is not repugnant to U. S.

Const, art. 4, § 2, or to U. S. Const. Amendm.
14, § 1 ) ; State V. Workman, 35 W. Va. 367,

14 S. E. 9, 14 L. R. A. 600; Presser v. Illi-

nois, 116 U. S. 252, 6 S. Ct. 580, 29 L. ed. 615.

See also Ex p. Smith, 38 Cal. 702 (holding

that an ordinance prohibiting the playing on
musical instruments, or the presence of

women in public drinking saloons after mid-
night, does not violate U. S. Const. Amendm.
14, § 1) ; Com. v. Murphy, 166 Mass. 171, 44
N. E. 138, 32 L. R. A. 606.

44. McNamara v. People, 83 111. 164, 55
N. E. 625 (holding that a provision by which,
where a recognizance is taken in open court of

record, it need not be signed by the persons en-

tering into the same is not repugnant to U. S.

Const. Amendm. 14) ; State v. Little Whirl-
wind, 22 Mont. 425, 56 Pac. 820 (holding that
a provision for prosecution by information or

Indictment in the discretion of the court is

not repugnant to U. S. Const. Amendm. 14) ;

State V. Brett, 16 Mont. 360, 40 Pac. 873
(holding that a provision allowing the filing

of an information without preliminary ex-

amination is not repugnant to U. S. Const.

Amendm. 14) ; Murphy v. Com., 177 U. S.

155, 20 S. Ct. 639, 44 L. ed. 711 [affirming

174 Mass. 369, 54 N. E. 860, 75 Am. St. Rep.
353, 48 L. R. A. 393] ; Maxwell v. Dow, 176

U. S. 581, 20 S. Ct. 448, 44 L. ed. 597 (hold-

ing valid under U. S. Const. Amendm. 14, a
prosecution on information and a trial by a
jury of eight jurors in a state court) ; In re

Mahon, 34 Fed. 525 (holding that a lawful

arrest of a person unlawfully brought into

the state by private persons is not in viola-

tion of U. S. Const. Amendm. 14).

A cbange of the personnel of the supreine

court, after an appeal is taken and before it

is heard, does not violate U. S. Const.
Amendm. 14, § 1. State v. Jackson, 105 Mo.
196, 15 S. W. 333, 16 S. W. 829.

45. In re Kemmler, 136 U. S. 436, 10 S. Ct.

930, 34 L. ed. 519, death by electricity.

46. Kerrigan v. Force, 68 N. Y. 381; Peo-
ple V. Chautauqua County, 43 N. Y. 10, 16
( where it is said : "The word local, as ap-

plied to a bill, to an act, to a law, means
such bill, act, or law as touches but a portion

of the territory of the State, a part of its peo-

ple, a fraction of the property of its citi-

s:ens"); 1 Bl. Comm. 86. And see, gener-

ally. Class Legislation, 7 Cyc. 185.

47. See State v. Condon, 108 Tenn. 82, 65
S. W. 871, where it is said that the fact that
an act does not show on its face the reason
for the classification does not necessarily
render it unreasonable or void.

48. Allardt v. People, 197 111. 501, 64 N. E.

533 (holding that an act prohibiting the buy-
ing and selling of any pass, which by virtue
of the conditions expressed thereon is not
transferable, is violative of a constitutional

inhibition of the passage of any local or spe-

cial law granting to any corporation or in-

dividual special privileges or immunities, as
railroads are thereby empowered to make
such buying and selling lawful, by omitting
to express thereon non-transferable condi-

tions) ; Morrison v. People, 196 111. 454, 63
N. E. 989; Hadley v. Washburn, 167 Mo. 680,

67 S. W. 592, 90 Am. St. Rep. 430 ; Williams
V. Donough, 65 Ohio St. 499, 63 N. E. 84, 56
L. R. A. 766; State v. Cook, 107 Tenn. 499,

64 S. W. 720 (holding that a statute punish-

ing the taking of a patent-right note which
does not state on its face the purpose for

which it was given does not violate a consti-

tutional inhibition upon the legislature to

pass laws for the benefit of individuals, in-

consistent with the general laws of the land).

49. State ». McCubrey, 84 Minn. 439, 87

M. W. 1126; State v. Woodman, 26 Mont.
348, 67 Pac. 1118; Wenham v. State, (Nebr.

rxi, C, 3, a]
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bitions do not as a rule refer to immunities which may be granted raunicip*'!

corporations.^

b. Manner or Purpose of Classification— (i) Br Virtue of Partioulati
QlRGUMSTANOSS OR CONDITIONS. Peculiar circumstances which surround par-

ticular persons or corporations are ample grounds for holding laws which dis-

criminate for or against them, vaHd.^*

(ii) GoNVENiENCB OF TAXATION. Corporations, persons, business, and prop-
erty may be classified for the purpose of taxation and the different classes may ba
assessed at different intervals of time,^^ by different boards of assessors,^ for

special benefits caused by improvements," and for different privileges ;
^^ but such

classification cannot be made for the purpose of taxing one class for the benefit

of another class.^ The classification of land for five successive years sold for

taxes and bid in by the county is a valid classification for a statute divesting title

to such land."

(ill) In Interest of Public Health and Safety. Any law which pre-

serves in any way the public health, safety, comfort, or morals by providing sani-

tary regulations ^ or Sunday laws; ^^ by protecting employees from exposure to

1902) 91 N. W. 421; Edmondson v. Board of

Education, 108 Tenn. 557, 69 S. W. 274, 58
L. R. A. 170. See also Smith v. Indianapolis

St. R. Co., 158 Ind. 425, 63 N. E. 849; U. S.

Heater Co. v. Iron Holders' Union, (Mich.

1902) 88 N. W. 889; Ladd v. Holmes, 40
Oreg. 167, 66 Pac. 714, 91 Am. St. Rep. 457.

50. State Board of Health v. Diamond
Mills Paper Co., 63 N. J. Eq. Ill, 51 Atl.

Iul9; Dallas v. Lentz, (Tex. Civ. App. 1902)

69 S. W. 166.

51. Alabama.— Williams v. State, 130 Ala.

31, 30 So. 336, convict.

California.— In re Yturburru, 134 Cal. 567,

66 Pac. 729 (making insane people liable for

necessaries) ; Murphy v. Pacific Bank, 130
Cal. 542, 62 Pac. 1059 (stock-holders in

banks) ; Lewis v. South Pac. C. R. Co., 66 Cal.

209, 5 Pac. 79 (action for damages against
railroads )

.

Connecticut.— State v. Wordin, 56 Conn.

216, 14 Atl. 801, physicians.

Florida.— Love v. Sheffelin, 7 Ela. 40, at-

torneys.

Illinois.— People v. Gordon, 194 111. 560,

62 N. E. 858, 88 Am. St. Rep. 165 [reversing

96 111. App. 456].

Indiana.— McClelland v. State, 138 Ind.

321, 37 N. E. 1089.

/oMJtt.— Burk V. Putnam, 113 Iowa 232, 84

M. W. 1053, 86 Am. St. Rep. 372.

Louisiana.— State v. Schlemmer, 42 La.

Ann. 1166, 8 So. 307, 10 L. R. A. 135, bakers.

Massachusetts.— Opinion of Justices, 166

Mass. 589, 44 N. E. 625, 34 L. R. A. 58,

veterans given a preference in appointments

to government offices.

Michigan.— U. S. Heater Co. v. Iron Hold-

ers' Union, (Mich. 1902) 88 N. W. 889;

People V. Japinga, 115 Hich. 222, 73 N. W.
Ill, minors in saloons.

Ohio.— State v. Hogan, 63 Ohio St. 202,

58 N. E. 572, 81 Am. St. Rep. ©26, 52 L. n. A.

863, tramps.
Permsylvania.— Read v. Clearfield County,

12 Pa. Super. Ct. 419.

[XI, C. 8, a]

South Carolina.— Suramerville v. Pressley,

33 S. C. 56, 11 S. E. 545, 26 Am. St. R«p.
659, 8 L. R. A. 854, limiting the amount of

soil that may be cultivated within the limits

of a town.
Texas.— Union Cent. L. Ins. Co. v. Chown-

ing, 86 Tex. 654, 26 S. W. 982, 24 L. R. A.
504. But see San Antonio, etc., R. Co. v.

Wilson, (Tex. App. 1892) 19 S. W. 910.

See 10 Cent. Dig. tit. " Constitutional

Law," § 650.

52. Central Iowa R. Co. v. Board of Sup'rs,

67 Iowa 199, 25 N. W. 128.

53. Sterling Gas Co. v. Higby, 134 111. 557,
25 N. E. 660.

54. Williams v. Cammack, 27 Miss. 209,
61 Am. Dec. 508, tax for levees. See also

Sears v. Boston St. Com'rs, 173 Mass. 350,

53 N. E. 876, sewerage tax.

55. Iowa.— Mt. Pleasant v. Clutch, 6
Iowa 546, tax on transient peddlers.

Louisiana.— Lafayette v. Cummins, 3 La.
Ann. 673.

Ohio.— Little v. State, 8 Ohio Cir. Ct. 51,
tax on vehicles.

Pennsylvania.— Harrisburg v. East Har-
risburg Pass. R. Co., 4 Pa. Dist. 683, tax on
vehicles.

Tennessee.— State v. Schlier, 3 Heisk.
(Tenn.) 281, privilege tax on photographers.
See 10 Cent. Dig. tit. " Constitutional

Law," § 667.

56. Ferguson v. Landram, 1 Bush (Ky.)
548; Philadelphia Firemen's Relief Assoc, v.

Wood, 39 Pa. St. 73.

57. Baldwin v. Ely, 66 Wis. 171, 28 N. W.
392.

58. Abeel v. Clark, 84 Cal. 226, 24 Pac.
383 (a statute making scholars of public
schools subject to vaccination) ; State v.

Gardiner, 58 Ohio St. 599, 51 N. E. 136, 65
Am. St. Rep. 785, 41 L. R. A. 689 [reversing

7 Ohio S. & C. PI. Dec. 61].
59. Bode v. State, 7 Gill (Hd.) 326 (pro-

hibition on the sale of liquor by tavern-
keepers and retailers) ; Bohl v. State, 3 Tex.
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dangers ; ^ by regulating the medium of payment to employees,'^ provided,

liowever, that such regulations operate upon all who employ labor, where like

conditions exist ;
*^ by protecting persons or unions in their labels or forms of

advertising ;
'^ by regulating the use of highways,^ the operation of railroads,^ or

App. 683 (prohibition on all sales within any
city or town).

Prohibition of certain kinds of work on
Sunday, but permitting a few to engage
therein, may be constitutional. Liberman v.

State, 26 Nebr. 464, 42 N. W. 419, 18 Am.
St. Rep. 791; People ». Sheriff, 13 Misc.

(N. y.) 587, 35 N. Y. Suppl. 19, 69 N. Y.
St. 215 (barbers) ; Breyer v. State, 102 Tenn.
103, 50 S. W. 769 (barbers). So too a stat-

ute making it a misdemeanor to work as a
barber on Sunday is not class legislation,

although there be no general Sunday law.

Ex p. Northup, 41 Oreg. 489, 69 Pac. 445.

Compare Tacoma v. Krech, 15 Wash. 296, 46
Pac. 255, 34 L. R. A. 68, barbers. See also

Ragio V. State, 86 Tenn. 272, 6 S. W. 401,

holding unconstitutional a prohibition on
barbers from keeping open bath-rooms.

60. Jndiwna.— Davis Coal Co. v. Polland,

158 Ind. 607, 62 N. E. 492.

Michigan.— People v. Smith, 108 Mich.

527, 66 N. W. 382, 62 Am. St. Rep. 715, 32

L. R. A. 853, statute requiring safety ap-

pliances.

Minnesota.— State v. McMahon, 65 Minn.
453, 68 N. W. 77 (boiler inspection) ; State

V. Smith, 58 Minn. 35, 59 N. W. 545, 25

L. R. A. 759 (protection of motormen on
cars )

.

Missouri.— Powell v. Sherwood, 162 Mo.
605, 63 S. W. 485.

OAio.— State v. Nelson, 52 Ohio St. 88, 39

N. E. 22, 26 L. R. A. 317 [reversing 31 Cine.

L. Bui. 220], protection of motormen on elec-

tric cars.

Pennsylvania.— Durkin v. Kingston Coal

Co., 171 Pa. St. 193, 33 Atl. 237, 50 Am. St.

Rep. 801, 29 L. R. A. 808.

See 10 Cent. Dig. tit. " Constitutional

Law," § 654.

61. Shaffer v. Union J.vim. Co., 55 Md. 74.

Statutes forbidding assignment or attach-

ment of wages are constitutional. Singer

Mfg. Co. V. Fleming, 39 Nebr. 679, 58 N. W.
226, 42 Am. St. Rep. 613, 23 L. R. A. 210.

62. State v. Loomis, 115 Mo. 307, 22 S. W.
350, 21 L. R. A. 789 [reversing (Mo. 1892)

20 S. W. 332] ; San Antonio, etc., R. Co. v.

Wilson, (Tex. App. 1892) 19 S. W. 910; State

V. Goodwill, 33 W. Va. 179, 10 S. E. 285, 25

Am. St. Rep. 863, 6 L. R. A. 621.

A statute applying only to mines, which

ship their coal by rail or water, requiring the

weighing of all coal mined, in determining

the payment therefor, is on account of such

classification unconstitutional. Harding v.

People, 160 111. 459, 43 N. E. 624, 52 Am. St.

Rep. 344, 32 L. R. A. 445.

Regulations of sale of goods to employees

must be general. See Frorer v. People, 141

111. 171, 31 N. E. 395, 16 L. R. A. 492. If

it applies only to mining and manufacturing
corporations it will be held unconstitutional.

Frorer v. People, 141 111. 171, 31 N. E. 395,

16 L. R. A. 492; State v. Fire Creek Coal,

etc., Co., 33 W. Va. 188, 10. S. E. 288, 25 Am.
St. Rep. 891, 6 L. R. A. 359.

An eight-hour law applying only to min-

ing and manufacturing companies is uncon-

stitutional because of such discrimination.

In re Eight-Hour Law, 21 Colo. 29, 39 Pac.

328 ; Low v. Rees Printing Co., 41 Nebr. 127,

59 N. W. 362, 43 Am. St. Rep. 670, 24 L. R. A.

702, holding an eight-hour law applying to

all classes of mechanics, servants, and labor-

ers, but excepting those engaged in farm or

domestic labor, unconstitutional because of

the exception.

63. Cohn V. People, 149 111. 486, 37 N. E.

60, 41 Am. St. Rep. 304, 23 L. R. A. 821;

State V. Bishop, 128 Mo. 373, 31 S. W. 9, 49

Am. St. Rep. 569, 29 L. R. A. 200; Schmalz

V. Wooley, 56 N. J. Eq. 649, 39 Atl. 539;

Perkins v. Heert, 5 N. Y. App. Div. 335, 39

N. Y. Suppl. 223.

64. Nagle v. Augusta, 5 Ga. 546 (regula-

tion of the weight of loaded wagons) ; Cicero

Lumber Co. v. Cicero, 176 111. 9, 51 N. E.

758, 68 Am. St. Rep. 155, 42 L. R. A. 696

(certain streets appropriated to carriages

only) ; Brimm v. Jones, 11 Utah 200, 39 Pac.

825, 29 L. R. A. 97 (regulation as to driving

herds of cattle).

65. Requiring railroads to fence their tracks

and making them liable for cattle killed by

reason of neglect to fence is constitutional

(Peoria, etc., R. Co. v. Duggan, 109 111. 537,

50 Am. Rep. 619; Missouri Pac. R. Co. v.

Harrelson, 44 Kan. 253, 24 Pac. 465; Bar-

nett V. Atlantic, etc., R. Co., 68 Mo. 56, 30

Am. Rep. 773 ; Illinois Cent. R. Co. v. Crider,

91 Tenn. 489, 19 S. W. 618) ; so too allow-

ance of double damages has been upheld

(Hamilton v. Missouri Pac. R. Co., 87 Mo.

85; Hines v. Missouri Pac. R. Co., 86 Mo.

629 ; Phillips v. Missouri Pac. R. Co., 86 Mo.

540 ; Meyers v. Union Trust Co., 82 Mo. 237

;

Humes v. Missouri Pac. R. Co., 82 Mo. 221,

52 Am. Rep. 369; Spealman v. Missouri Pac.

R. Co., 71 Mo. 434; Cummings v. St. Louis,

etc., R. Co., 70 Mo. 570; Barnett v. Atlantic,

etc., R. Co., 68 Mo. 56, 30 Am. Rep. 773 ; Il-

linois Cent. R. Co. v. Crider, 91 Tenn. 489,

19 S. W. 618. Contra, Atchison, etc., R. Co.

V. Baty, 6 Nebr. 37, 29 Am. Rep. 356).

Requirement that notices be posted as to

whether trains are on time is constitutional.

Pennsylvania Co. v. State, 142 Ind. 428, 41

N. E. 937; State «. Pennsylvania Co., 133

Ind. 700, 32 N. E. 822 ; State v. Indiana, etc.,

R. Co., 133 Ind. 69, 32 N. E. 817, 18 L. R. A.

502.

Authorizing a recovery of five thousand

[XI, C, 3. b. (m)J
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the rates and prices to be charged by other corporations which do a public busi

ness or have special privileges, is valid if it affects all of the class.^^

(iv) Tbrbitobial Districts. Legislation may constitntionally apply to

certain territorial districts only, as for example to cities/' to a certain county or

counties,^ or to certain classes of the residents of the state ; ^ but such legislation

must apply to all persons who are similarly situated in that locality and to all

parts of the state where like conditions exist.™

dollars in cases of death caused by the neg-
ligence of railroad corporations is not un-
constitutional as class legislation. Powell v.

Sherwood, 162 Mo. 605. 63 S. W. 485; Carroll
V. Missouri Pac. R. Co., 88 Mo. 239, 57 Am.
Rep. 382. See also Schoolcraft v. Louisville,

etc., R. Co., 92 Ky. 233. 13 Ky. L. Rep. 517,

17 S. W. 567, 14 L. R. A. 579. So too a stat-

ute providing that the presumption, in all

eases where a party riding on a railway is

injured, shall be against the company is con-

stitutional. Augusta, etc., R. Co. v. Randall,
79 Ga. 304, 4 S. E. 674.

66. Merritt v. Knife Falls Boom Corp., 34
Minn. 245, 25 N. W. 403; Budd v. People,

143 U. S. 517, 12 S. Ct. 463, 36 L. ed. 247

;

The John M. Welch, 9 Ben. (U. S.) 507, 13
Fed. Cas. No. 7,359, 24 Int. Rev. Rec. 207;
The Ann Ryan, 7 Ben. (U. S.) 20, 1 Fed. Cas.

No. 428 (lower rate for canal-boats). But
see San Francisco v. Spring Valley Water
Works, 53 Cal. 608 (holding unconstitutional

an act establishing water-rates for corpora-

tions in San Francisco only) ; Stimson v.

Muskegon Booming Co., 100 Mich. 347, 59

N. W. 142 (holding unconstitutional such an
act because it applied to one particular cor-

poration only )

.

67. State v. Berlin, 21 S. C. 292, 53 Am.
Rep. 677 (holding valid a regulation on the

sale of liquor in all cities) ; State v. Chester,

18 S. C. 464.

Provisions for different systems of law for

different portions of a territory are valid.

Chambers v. Fisk, 22 Tex. 504; Bowman v.

Lewis, 101 U. S. 22, 25 L. ed. 989, where the

court said :
" It is the right of every State

to establish such courts as it sees fit, . . .

provided it does not encroach upon the proper

jurisdiction of the United States, . . . and
does not deprive any person of his rights

without due process of law, nor deny to any
person the equal protection of the laws."

68. Creekmore v. Com., 11 Ky. L. Rep. 566,

12 S. W. 628, liquor law applying to one

county only.

The number of inhabitants in a county is

a basis for a valid clasification. State v.

Frazier, 36 Greg. 178, 59 Fac. 5; State v.

Condon, 108 Tenn. 82, 65 S. W. 871; Sutton

V. State, 96 Tenn. 696, 36 S. W. 697, 33

L. R. A. 589; Cook v. State, 90 Tenn. 407,

16 S. W. 471, 13 L. R. A. 183; Woodward v.

Brien, 14 Lea (Tenn.) 520.

Eestrictions as to hunting in certain coun-

ties only are valid. Hayes v. Territory, 2

Wash. Terr. 286, 5 Pac. 927.

A statute may apply to a certain river only

and contiguous land. Scott v. Willson, 3

N. H. 321.
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If general in its terms, the fact that a

statute applies to one county only of a
state is immaterial. State v. Condon, 108
Tenn. 82, 65 S. W. 871.

69. Judy V. Thompson, 156 Ind. 533, 60
N. E. 270 (mortgagees) ; Taggart v. Clay-

pool, 145 Ind. 590, 44 N. E. 18, 32 L. R. A.
586 (freeholders) ; Hartzell v. Warren, 11

Ohio Cir. Ct. 269, 5 Ohio Cir. Dec. 183 (per-

sons doing business as partners under a fic-

titious name) ; Redford v. Spokane St. R.

Co., 15 Wash. 419, 46 Pac. 650 (household-

ers).

70. California.—Britton v. Board of Elec-

tion Com'rs, 129 Cal. 337, 61 Pac. 1115, 51

L. R. A. 115.

Indiana.— State v. Denny, 118 Ind. 449, 21

N. E. 274, 4 L. R. A. 65 ; Evansville v. State,

118 Ind. 426, 21 N. E. 267, 4 L. R. A. 93.

Massachusetts.— Holden v. James, 1 1 Mass.
396, 405, 6 Am. Deo. 174, where the court
says :

" It is manifestly contrary to the first

principles of civil liberty and natural jus-

tice, and to the spirit of our constitution and
laws, that any one citizen should enjoy privi-

leges and advantages which are denied to all

others under like circumstances; or that any
one should be subjected to losses, damages^
suits, or actions, from which all others, un-

der like circumstances, are exempted."
Missouri.—Hannibal v. Missouri, etc.. Tele-

phone Co., 31 Mo. App. 23.

New York.— New York Sanitary Utiliza-

tion Co. V. New York Public Health Dept., 32

Misc. (N. Y.) 577, 67 N. Y. Suppl. 324.

07uo.— Palmer v. Tingle, 9 Ohio Cir. Ct.

708.

Pennsylvania.— York City School Dist. v.

West Manchester .School Dist., 8 Pa. Dist. 97

;

Greensburg School Dist. v. East Greensburg
School Di.st., 23 Pa. Co. Ct. 285.

South Carolina.— Sanders v. Venning, 38
S. C. 502, 17 S. E. 134; Utsey v. Hiott, 30
S. C. 360, 9 S. E. 338, 14 Am. St. Rep. 910.

But see Summerville v. Pressley, 33 S. C. 56,

11 S. E. 545, 26 Am. St. Rep. 659, 8 L. R. A.
854.

Tennessee.— Sutton v. State, 96 Tenn. 696,

36 S. W. 697, 33 L. R. A. 589 ; Cook v. State,

90 Tenn. 407, 16 S. W. 471, 13 L. R. A. 183;
Woodward v. Brien, 14 Lea (Tenn.) 520;
State V. Burnett, 6 Heisk. (Tenn.) 186; Green
V. Allen, 5 Humphr. (Tenn.) 170.

Texas.— San Antonio, etc., R. Co. v. Wil-
son, (Tex. App. 1892) 19 S. W. 910. But
see Union Cent. L. Ins. Co. v. Chowning, 86
Tex. 654, 26 S. W. 982, 24 L. R. A. 504.

Wisconsin.— Janesville v. Carpenter, 77
Wis. 288, 46 N. W. 128, 20 Am. St. Rep. 123,

8 L. R. A. 808.



CONSTITUTIONAL LA W [8 Cye.J 1055

(v) RsauLATioN OF Crimes and Pmosscutions. Laws which regulate

criminal prosecutions Efnd proceedings or provide that acts done by certain classes

of persons shall be crimes and state the punishment therefor are valid as applying

to all of a class where the classification is based on a reasonable distinction ;'''' and
it is for the legislature and not for the courts to decide what is a reasonable dis-

tinction, the courts being able to hold a law unconstitutional only when the classi-

fication is based on purely ai-bitrary grounds.'*

(vi) Eeoulation of Trades and A vocations. Laws intended to be promo-
tive of the public interests, which affect persons pursuing certain professions or

occupying certain positions ; ™ which impose certain restrictions or regulations as

to the manner or place of pursuing certain trades or kinds business,'* unless they

allow some to engage in a trade and prohibit others with like qualification of pro-

See 10 Cent. Dig. tit. " Constitutional
Law," § 649.

71. Arkansas.— Bannon v. State, 49 Ark.
167, 4 S. W. 655.

Georgia.— Braddy v. Milledgeville, 74 Ga.
516, 58 Am. Rep. 443.

Massachusetts.—Com. v. Murphy, 166 Mass.
171, 44 N. E. 138, 32 L. E. A. 606.

Missouri.— State v. Burgdoerfer, 107 Mo.
1, 17 S. W. 646, 14 L. R. A. 846.

North Carolina.— .State v. Newsom, 27
N. C. 250.

West Virginia.— State v. Workman, 35
W. Va. 367, 14 S. E. 9, 14 L. R. A. 600.

See 10 Cent. Dig. tit. " Constitutional

Law," § 677. But see In re Langford, 57

Fed. 570.

A statute making certain acts subject to a
special punishment in certain counties and
different from that prescribed by the general

law is unconstitutional. In re Jilz, 3 Mo.
App. 243. Compare Com. v. Bowden, Thacher
Crim. Cas. (Mass.) 9.

Laws of evidence and procedure may apply

to one class and not to others. Jordan v.

People, 19 Colo. 417, 36 Pac. 218; In re

Dolph, 17 Colo. 35, 28 Pac. 470; Com. v.

Worcester, 3 Pick. (Mass.) 462.

72. Perry v. Keene, 56 N. H. 514; Atty.-

Gen. V. Chicago, etc., R. Co., 35 Wis. 425;

In re License Tax Cases, 5 Wall. (U. S.)

462, 18 L. ed. 497.

73. Alabama.— Matter of Dorsey, 7 Port.

(Ala.) 293, public office.

Florida.— Love v. Sheffelin, 7 Fla. 40, at-

torneys.

Illinois.— Williams v. People, 121 111. 84,

U N. E. 881.

Iowa.— Iowa Eclectic Medical College As-

soc. V. Schrader, 87 Iowa 659, 55 N. W. 24,

20 L. R. A. 355, physicians.

Missouri.— State v. Hathaway, 115 Mo. 36,

21 S. W. 1081.

Washington.— State v. Carey, 4 Wash. 424,

30 Pac. 729 (physicians) ; Fox v. Territory,

2 Wash. Terr. 297, 5 Pac. 603.

See 10 Cent. Dig. tit. " Constitutional

Law," § 651.

Laws exempting non-residents who are

called into the state by professional duties

are constitutional. State v. Van Doran, 109

N. C. 864, 14 S. E. 32. Compare State v..

Pennoyer, 65 N. H. 113, 18 Atl. 878, 5

L. R. A. 709 ; State v. Hinman, 65 N. H. 103,

18 Atl. 194, 23 Am. St. Rep. 22.

Laws exempting surgeons of the United
States army, navy, or marine hospital from
certain services are constitutional. People v.

Gordon, 194 111. 560, 62 N. E. 858, 88 Am.
St. Rep. 165; SchoUe v. State, 90 Md. 729,

740, 46 Atl. 326, 50 L. R. A. 411.

74. Alahama.— Sheppard v. Dowling, 127
Ala. 1, 28 So. 791, 85 Am. St. Rep. 68.

Arlcansas.— Woodson v. State, 69 Ark. 521,

65 S. W. 465.

California.— Carpenter v. Furrey, 128 CaL
665, 61 Pac. 369; Esc p. Mirande, 73 Cal.

365, 14 Pac. 888.

Illinois.— Cicero Lumber Co. v. Cicero, 176
111. 9, 51 N. E. 758, 68 Am. St. Rep. 155, 42
L. R. A. 696.

Indiana.— Davis Coal Co. v. Pollard, 158
Ind. 607, 62 N. E. 492; Barrett v. Millikan,

156 Ind. 510, 60 N. E. 310, 83 Am. St. Rep.
220, mechanic's lien.

Kansas.— In re Intoxicating Liquor Cases,

25 Kan. 751, 37 Am. Rep. 284.

Louisiana.— Gossigi v. New Orleans, 41 La.

Ann. 522, 4 So. 534, markets.
Maine.— Pierce v. Kimball, 9 Me. 54, 23

Am. Dec. 537.

Massachusetts.— Com. v. Bearse, 132 Mass.
542, 42 Am. Rep. 450, regulation of sales near
camp-meetings.

Minnesota.— Stewart v. Great Northern R.
Co., 65 Minn. 515, 68 N. W. 208, 33 L. R. A.
427, location of grain elevators.

New York,— People v. Walbridge, 6 Cow.
(N. Y. ) 512, prohibiting an attorney from
purchasing a note with intent to sue thereon.

North Carolina.— State v. Stovall, 103

N. C. 416, 8 S. E. 900.

Ohio.—-Hartzell v. Warren, 11 Ohio Cir.

Ct. 269; Palmer v. Tingle, 9 Ohio Cir. Ct.

708.

Tennessee.— State v. Schlitz Brewing Co.,

104 Tenn. 715, 59 S. W. 1033, 78 Am. St. Rep.
941 (liquor) ; State v. Frost, 103 Tenn. 685,

54 S. W. 986; Dugger v. Mechanics', etc.,

Ins. Co., 95 Tenn. 245, 32 S. W. 5, 28 L. R. A.
796 (insurance) ; Demoville v. Davidson
County, 87 Tenn. 214, 10 S. W. 353 (liquor).

See 10 Cent. Dig. tit. " Constitutional
Law," § 051.
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liciency

;

''^ or which regulate the sale of certain goods,'^ are valid if they can by
their operation prevent fraud or protect the puWic health, morals, or safty.

(vii) Regulation of Interest Ckaboeable. Different transactions for

loans may be classified so as to procure different rates of interest for the different

kinds of transactions.'"

(viii) Regulation OPSale OFPROFERTY. Certain property may be exempted
from sale by a federal law which by the laws of the state where situated is

exempt,™ or property which before was exempt may be subjected to sale for par-

ticular classes of claims.'''

(ix) Remedies. A state may constitutionally make certain facts primafacie
proof of other facts in certain classes of cases ;

^ may prescribe the manner of

75. Louisiana.— State v. Dulaney, 43 La.
Ann. 500, 9 So. 481; State v. Mahner, 43 La.
Ann. 496, 9 So. 480.

New York.— People v. Marx, 99 N. Y. 377,
2 N. E. 29, 52 Am. Eep. 34 [reversing 35
Hun (N. Y.) 528].

Ohio.— State v. Gardner, 58 Ohio St. 599,
51 N. E. 136, 65 Am. St. Rep. 785, 41 L. K. A.
689.

Pennsylvania.— Cohen v. Plymouth, 7 Kulp
(Pa.) 101.

Washington.—Fitch v. Applegate, 24 Wash.
25, 64 Pao. 147.

United States.— Live-Stock Dealers, etc.,

Assoc. V. Crescent City Live-Stock Landing,
etc., Co., 1 Abb. (U. S.) 388, 1 Woods (U. S.)

21, 15 Fed. Cas. No. 8,408, 5 Am. L. Rev.
171, 3 Chic. Leg. N. 17, 13 Int. Eev. Eec.
20.

76. Alabama.— Ex p. Byrd, 84 Ala. 17, 4
So. 397, 5 Am. St. Rep. 328.

California.— Ex p. Haskell, 112 Cal. 412,

44 Pac. 725, 32 L. R. A. 527 (discrimination

between persons regularly engaged and those

not regularly engaged in a certain business ) ;

Foster v. Board of Police Com'rs, 102 Cal.

483, 37 Pac. 763, 41 Am. St. Rep. 194 (dis-

crimination between liquor-sellers employing
female waitresses and those employing male
waiters )

.

Illinois.— Lasher v. People, 183 111. 226, 55

N. E. 663, 75 Am. St. Rep. 103, 47 L. R. A.

802, factors selling certain kinds of goods.

Indiana.— Martin v. Rosedale, 130 Ind.

109, 29 N. E. 410 (license required from itin-

erant merchants only) ; Thomasson v. State,

15 Ind. 449.

Iowa.— State v. Santee, 111 Iowa 1, 82

N. W. 445, 53 L. R. A. 763, petroleum.

Kentucky.— Stickrod v. Com., 86 Ky. 285,

9 Ky. L. Rep. 563, 5 S. W. 580 (liquor) ;

Creekmore v. Com., 11 Ky. L. Eep. 566, 12

S. W. 628 (liquor).

Minnesota.— State v. Wagener, 77 Minn.

483, 80 N. W. 633, 778, 1134, 77 Am. St. Rep.

681, 46 L. E. A. 442 (commission merchants

selling agricultural products and farm prod-

uce) ; State V. Chapel, 64 Minn. 130, 66

N. W. 205, 58 Am. St. Rep. 524, 32 L. E. A.

131 (game).
New York.— People v. Arensberg, 105 N. Y.

123, 11 N. E. 277, 59 Am. Eep. 483, substi-

tutes for butter.

Ohio.— In re Mosler, 8 Ohio Cir. Ct. 324,
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itinerant vendors making certain kinds of

sales.

Pennsylvania.— Com. v. Brinton, 132 Pa.

St. 69, 25 Wkly. Notes Cas. (Pa.) 277, 18

Atl. 1092 (itinerant vendor's license granted
to physically disabled persons only) ; Com.
1'. Cole, 13 Pa. Co. Ct. 525, 24 Pittsb. Leg. J.

N. S. 130 (peddlers).

Rhode Island.— State v. Smyth, 14 E. I.

100, 51 Am. Eep. 344, adulterated milk. See
also State v. Duggan, 15 E. I. 403, 6 Atl.

787.

Tennessee.— Eobbins v. Taxing Dist., 13
Lea (Tenn.) 303.

United States.— Eeeves v. Corning, 51 Fed.
774 (patent) ; In re Hoover, 30 Fed. 51 (sale

of liquor).

See 10 Cent. Dig. tit. " Constitutional

Law," §§ 658, 667. But see State v. Con-
Ion, 65 Conn. 478, 33 Atl. 519, 48 Am. St.

Eep. 227, 31 L. E. A. 55 (holding unconsti-

tutional an act requiring a license from all

itinerant peddlers except peddlers of farm and
sea products) ; Kansas City v. Crush, 151

Mo. 128, 52 S. W. 286 (produce dealers);

Sayre v. Phillips, 148 Pa. St. 482, 30 Wkly.
Notes Cas. (Pa.) 196, 24 Atl. 76, 33 Am. St.

Rep. 842, 16 L. R. A. 49 (holding unconsti-

tutional a prohibitive license-tax which ex-

cepts from its operation residents )

.

77. Alabama.—^Youngblood v. Birmingham
Trust, etc., Co., 95 Ala. 521, 12 So. 579, 36
Am. St. Rep. 245, 20 L. E. A. 58.

California.—Jackson v. Shawl, 29 Cal. 267.

Iowa.— Iowa Sav., etc., Assoc, v. Heidt,

107 Iowa 297, 77 N. W. 1050, 70 Am. St.

Rep. 197, 43 L. E. A. 689.

Minnesota.— Zenith Bldg., etc., Assoc, v.

Heimbach, 77 Minn. 97, 79 N. W. 609.

rejiwessee.—Caruthers v. Andrews, 2 Coldw.
(Tenn.) 378.

78. Darling r." Berry, 4 McCrary (U. S.)

470, 13 Fed. 659, holding that the United
States law exempting property that is ex-

empt by the laws of the state where it is lo-

cated is valid, although it will operate differ-

ently in different states.

79. McBride v. Eeitz, 19 Kan. 123; Bur-
rows V. Brooks, 113 Mich. 307, 71 N. W. 460;
Rogers v. Brackett, 34 Minn. 279, 25 N. W.
601 ; Coleman v. Ballandi, 22 Minn. 144.

80. Missouri Pac. R. Co. v. Merrill, 40
Kan. 404, 19 Pac. 793 ; Thigpen v. Mississippi

Cent. R. Co., 32 Miss. 347.
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enforcing certain classes of actions by or against certain classes of persons ; " may
give a special remedy to certain classes,^ although statutes giving the right to

foreclose a mortgage without intervention of a court,^ or tlie right to judgment
by motion, have been held unconstitutional ; ^ may take away certain remedies
from certain classes;^ and may I'egulate the venue of actions against certain

classes,^ and the time to sue and be sued may be extended or limited as to certain

classes ; ^ but exemption from the statute of limitation cannot be granted to cer-

tain persons,^ although the right to sue certain kinds of corporations may be
suspended for a certain length of time.^' The state may also establish a system
of judicature for a certain part of the state;"* and by the weight of authority

costs and attorneys' fees may be allowed in certain actions brought against cer-

tain persons,'' although in some jurisdictions the opposite view is taken.'^ The

81. Eipley v. Evans, 87 Mich. 217, 49
N. W. 504; Allen ». Pioneer Press Co., 40
Minn. 117, 41 N. W. 936, 12 Am. Eep. 707,
3 L. R. A. 532.

83. Alahama.— Ex p. King, 102 Ala. 182,

15 So. 524, giving landlords the right to im-
prison for debt.

Indiana.— Taggart v. Claypool, 145 Ind.

590, 44 N. E. 18, 32 L. E. A. 536, giving free-

holders the right to appeal.
Minnesota.— Lommen v. Minneapolis Gas-

light Co., 65 Minn. 196, 68 N. W. 53, 60 Am.
St. Rep. 450, 33 L. R. A. 437, struck juries.

Mississippi.— Williamson v. Williamson, 3
Sm. & M. (Miss.) 715, 41 Am. Dec. 636.

Missouri.— Hamman v. General Coal, etc.,

Co., 156 Mo. 232, 56 S. W. 1091, increasing

the amount recoverable for death.

North Carolina.—Newbern Bank v. Taylor,

6 N. C. 266, summary mode of collecting

debts.

See 10 Cent. Dig. tit. "Constitutional

Law," § 073.

Giving special liens to certain classes or in

certain instances is not unconstitutional.

Summerlin v. Thompson, 31 Fla. 369, 12 So.

667; Warren v. Sohn, 112 Ind. 213, 13 N. E.

863; Parks v. Parks, 12 Heisk. (Tenn.)

t.33.

83. Kentucky Trust Co. v. Lewis, 82 Ky.
679 [oi^rruUng Hahn v. Pindell, 3 Bush (Ky.)

189].
84. Smith v. Smith, 1 How. (Miss.) 102;

State V. Burnett, 6 Heisk. (Tenn.) 186.

85. Lancaster County v. Trimble, 33 Nehr.

121, 49 N. W. 938, restricting counties from
foreclosing tax liens acquired by them. But
see Wally v. Kennedy, 2 Yerg. (Tenn.) 554,

24 Am. Dec. 511.

86. Kingsbury v. Chatham E. Co., 66 N. C.

284. See Brown v. Haywood, 4 Heisk. (Tenn.)

357.

87. Lucas v. Kentucky Cent. E. Co., 12

Ky. L. Eep. 652, 14 S. W. 965; Dunbar v.

Boston, etc., E. Corp., 181 Mass. 383, 63

N. E. 916; Cobb v. Bord, 40 Minn. 479, 42

N. W. 396. See Morgan v. Eeed, 2 Head
(Tenn.) 276.

88. Smith v. Marden, 80 Ky. 608, 4 Ky. L.

Eep. 553; Bearce v. Fairview Tp., 9 Pa. Co.

Ct. 342. See Mahone v. Central Bank, 17 Ga,

111.

[67]

89. Christie v. Life Indemnity, etc., Co.,

82 Iowa 360, 48 N. W. 94.

90. Chambers v. Fisk, 22 Tex. 504.

91. Arkansas.—Dow v. Beidelman, 49 Ark.
455, 5 S. W. 718.

California.— Corwin *. Ward, 35 Cal. 195,

95 Am Dec 93
Illinois.— Yogel v. Pekoe, 157 111. 339, 42

N. B. 386, 30 L. E. A. 491.

Indiana.— Duckwall v. JoneSj 156 Ind. 682,

58 N. E. 1055, 60 N. E. 797. See also Lat-

shaw V. State, 156 Ind. 194, 59 N. E. 471, ex-

emption of a wife from costs in a divorce

suit.

Iowa.— Gano v. Minneapolis, etc., E. Co.,

114 Iowa 713, 87 N. W. 714, 89 Am. St. Eep.

393, 55 L. E. A. 263 ; Burlington, etc., R. Co.

V. Dey, 82 Iowa 312, 340, 48 N. W. 98, 31

Am. St. Eep. 477, 12 L. E. A. 436.

Minnesota.— Pfaender v. Chicago, etc., E.
Co., 86 Minn. 218. 90 N. W. 393; Cameron ».

Chicago, etc., E. Co., 63 Minn. 384, 65 N. W.
652, 31 L. E. A. 553.

Missouri.— Briggs v. St. Louis, etc., R. Co.,

Ill Mo. 168, 20 S. W. 32; Perkins v. St.

Louis, etc., R. Co., 103 Mo. 52, 15 S. W. 320,

11 L. E. A. 426.

Nebraska.— Farmers', etc., Ins. Co. v. Dob-
ney, 62 Nebr. 213, 86 N. W. 1070; Lan-
cashire Ins. Co. V. Bush, 60 Nebr. 116, 82

N. W. 313.

New York.— Venangio v. Weir, 64 N. Y.
App. Div. 483, 72 N. Y. Suppl. 234.

Tennessee.—^Akling v. St. Louis, etc.. Packet
Co., (Tenn. 1898) 46 S. W. 24; Henley t>.

State, 98 Tenn. 655, 41 S. W. 352, 1104, '39

L. E. A. 126.

Texas.— Gulf, etc., E. Co. v. Ellis, 87 Tex.

19, 26 S. W. 985.

See 10 Cent. Dig. tit. " Constitutional

Law," § 676.

93. Alabama.— South, etc., E. Co. v. Mor-
ris, 65 Ala. 193.

Michigan.—Grand Eapids Chair Co. v. Eun-
nels, 77 Mich. 104, 43 N. W. 1006; Wilder v.

Chicago, etc., E. Co., 70 Mich. 382, 38 N. W.
289.

Ohio.— Hocking Valley Coal Co. v. Eos-

ser, 53 Ohio St. 12, 41 N. E. 263, 29 L. E. A.

386.

Washington.— Jolliffe v. Brown, 14 Wash.
155, 44 Pae. 149, 53 Am. St. Eep. 868, hold-

[XI, C. 3, b. (IX)]
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state cannot, however, except certain kinds of liens from the operation of a

general homestead exemption acf

XII. EQUAL PROTECTION OF THE LAWS.

A. Constitutional Guaranty— l. In General. While slavery was abolished

by the thirteenth amendment to the constitution of the United States the negro

was left under all his former disabilities, and with no political rights except such

as the vai-ious states might give him,** and with no exemption from an unfair

exercise of the power of state control which might be exercised against him.

The fourteenth amendment, however, provides that no state shall "deny to any

person within its jurisdiction the equal protection of the laws." ^

2. Limitations and Scope. This amendment creates no new legal rights, but

operates upon the legal rights existing at its adoption." It applies to all_ instru-

mentalities and agencies employed by the state in the administration of its gov-

ernment, to its executive, legislative, and judicial departments, and to the subordi-

nate legislative bodies of counties and cities;'* but not to individual infringements

of the rights guaranteed by it ;
'^ or to legislation by congress.* The word " per-

son " as used therein includes a foreign subject while within the United States as

well as a citizen of the United States, it being unnecessary to demand the benefit

of this clause that the complainant be a citizen of the state or a resident therein.'

So too private corporations are " persons " within the meaning of this amend-

ment, and are entitled, so far as their property is concerned, to the equal protec-

tion of the laws ; ^ but a corporation is not a " citizen " within the meaning of

ing a statute giving attorney's fees in ac-

tions for killing stock invalid, as it is not
a penalty and plaintiff does not have to pay
them if he does not succeed in his action.

Wisconsin,— See Durkee v. Janesville, 28
Wis. 464, 9 Am. Rep. 500.

See 10 Cent. Dig. tit. " Constitutional
Law," § 676.

93. Coleman v. Ballandi, 22 Minn. 144.

94. Marshall v. Donovan, 10 Bush (Ky.

)

081.

95. In re Charge to Grand Jury, 30 Fed.

Gas. No. 18,260, 21 Int. Rev. Rec. 173.

The denial of equal accommodations in inns,

puhlie conveyances, and places of public

amusement (forbidden by the act of congress

of March 1, 1875) is not affected by the thir-

teenth amendment. In re Civil Rights Cases,

109 U. S. 3, 3 S. Ct. 18,. 27 L. ed. 835.

96. U. S. Const. Amendm. 14, § 1, cl. 4.

As to civil rights generally see Civil
Rights, 7 Cyc. 158.

97. Ward v. Flood, 48 Cal. 36, 17 Am. Rep.

405; U. S. V. Cruikshank, 92 U. S. 542, 23

L. ed. 588.

98. Blake v. McClung, 172 U. S. 239, 19

S. Ct. 165, 43 L. ed. 432; Chicago, etc., R.

Co. V. Chicago, 166 U. S. 226, 17 S. Ct. 581,

41 L. ed. 979 ; Gibson v. Mississippi, 162 U. S.

565, 16 S. Ct. 904, 40 L. ed. 1075; Scott v.

McNeal, 154 U. S. 34, 45, 14 S. Ct. 1108, 38

L. ed. 896; Yick Wo v. Hopkins, 118 U. S.

356, 373, 6 S. Ct. 1064, 30 L. ed. 220; Neal

17. Delaware, 103 U. S. 370, 26 L. ed. 567;

Ex p. Virginia, 100 U. S. 313, 339, 25 L. ed.

676; Nashville, etc., R. Co. v. Taylor, 86 Fed.

168; In re Parrott, 6 Sawy. (U. S.) 349, 1

Fed. 481, 1 Ky. L. Rep. 136; Ho Ah Kow v.

Nunan, 5 Sawy. (U. S.) 552, 12 Fed. Cas.
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No. 6,546, 20 Alb. L. J. 250, 8 Am. L. Rec. 72,

18 Am. L. Reg. N. S. 676, 4 Cine. L. Bui. 545,

25 Int. Rev. Rec. 312, 3 Pac. Coast L. J. 415,

27 Pittsb. Leg. J. (Pa.) 40, 8 Reporter 195,

13 West. Jur. 409.

The motive of the framers to discriminate

against a certain class which does not ap-

pear from the language of the ordinance or

statute will not make the enactment void or
unconstitutional. Soon Hing v. Crowley, 113

U. S. 703, 5 S. Ct. 730, 28 L. ed. 1145.

99. In re Civil Rights Cases, 109 U. S. 3,

3 S. Ct. 18, 27 L. ed. 835.

1. In re Sing Lee, 54 Fed. 334.

2. State V. Montgomery, 94 Me. 192, 47
Atl. 165, 80 Am. St. Rep. 386; Steed r. Har-
vey, 18 Utah 367, 54 Pac. 1011, 72 Am. St.

Rep. 789; Yick Wo v. Hopkins, 118 U. S.

356, 6 S. Ct. 1064, 30 L. ed. 220; In re Par-
rott, 6 Sawy. (U. S.) 349, 1 Fed. 481, 1 Ky.
L. Rep. 136; Ho Ah Kow v. Nunan, 5 Sawy.
(U. S.) 552, 12 Fed. Cas. No. 6,546, 20 Alb.
L. J. 250, 8 Am. L. Rec. 72, 18 Am. L. Reg.
N. S. 676, 4 Cine. L. Bui. 545, 25 Int. Rev.
Rec. 312, 3 Pac. Coast L. J. 415, 27 Pittsb.
Leg. J. 40, 8 Reporter 195, 13 West. Jur. 409.

3. Hargraves Mills i\ Harden, 25 Misc.
(N. Y.) 665, 56 N. Y. Suppl. 937; Gulf, etc.,

R. Co. V. Ellis, 165 U. S. 150, 17 S. Ct. 255,
41 L. ed. 666; Covington, etc.. Turnpike Poad
Co. i: Sanford, 164 U. S. 578, 17 S. Ct. 198,

41 L. ed. 560; Charlotte, etc.. R. Co. i\

Gihbes, 142 U. S. 386, 12 S. Ct. 255, 35 L. ed.

1051 ; Minneapolis, etc., R. Co. r. Beckwitli,
129 U. S. 26, 9 S. Ct. 207, 32 L. ed. ."85;

Minneapolis, etc., R. Co. v. Herriek, 127 U. P.
210, 8 S. Ct. 1176, 32 L. ed. 109; Pembina
Consol. Silver Min., etc., Co. !'. Pennsvl-
vania, 125 XT. S. 181, 8 S. Ct. 937, 31 L. ed.
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this amendment,* and a state may prohibit it when organized in other states of

the Union from transacting business within it,' or may prescribe the terms on
which such business may be done.* When, however, a foreign-formed corpora-

tion has been regularly admitted to transact business within a state it is a person
" within the jurisdiction" of that state, and within this amendment.' The words
" within its jurisdiction " as used in this amendment include only those " persons "

who are physically within the territorial jurisdiction of the state, the protection

of whose laws they invoke,^ and by " equal protection of the laws " is meant
equal security under them to everyone, under similar terms, in his life, his liberty,

his property, and in the pursuit of happiness, and exemption from any greater

burdens and charges than such as are equally imposed upon all others under like

circumstances.' Hence a statute bearing alike on all individuals of each class or

on all districts in like conditions, with uniformity, does not deny the equal protec-

tion of the laws,^" but such classilication must not be arbitrary and without reason-

6r>0; Santa Clara County v. Southern Pac.
R. Co., 118 U. S. 394, 6 S. Ct. 1132, 30 L. ed.

113 [affirming 18 Fed. 385]; In re Railroad
Tax Cases, 8 Sawy. {U. S.) 238, 13 Fed. 722;
Northwestern Fertilizing Co. v. Hyde Park,
3 Biss. (U. S.) 480, 18 Fed. Cas. No. 10,336,

5 Chic. Leg. N. 313. Compare Central Pae.

K. Co. V. State Bd. of Equalization, 00 Cal.

35.

4. State V. Williams, 68 Conn. 131, 35

Atl. 24, 421, 48 L. R. A. 465; Cincinnati Mut.
Health Assur. Co. v. Rosenthal, 55 111. 85, 8

Am. Rep. 626 [following Ducat v. Chicago,

48 111. 172, 95 Am. Dec. 529] ; Paul v. Vir-

ginia, 8 Wall. (U. S.) 168, 19 L. ed. 357;

La- Fayette Ina. Co. v. French, 18 How.
(U. S.) 404, 15 L. ed. 451; Augusta Hank
». Earle, 13 Pet. (U. S.) 519, 10 L. cd. 274.

And see supra, XI.
5. Frazier v. Willcox, 4 Rob. (La.) 517,

but until prohibited by a statute, contracts

made within the state by such corporation

will be enforced.

6. Illinois.— Cincinnati Mut. Health As-

sur. Co. f. Rosenthal 55 111. 85, 8 Am. Rep.

626; Ducat V. Chicago, 48 111. 192, 95 Am.
Deo. 529.

Indiana.— Farmers', etc., Ins. Co. v. Har-
rah, 47 Ind. 236.

Iowa.— Goodrel v. Kreichbaum, 70 Iowa
362, 30 N. W. 872.

Kentucky.— Com. v. Mobile, etc., R. Co.,

23 Ky. L. Rep. 784 64 S. W. 451, 54 L. R. A.

916.

Michigan.— Shafer Iron Co. v. Iron Cir.

Judge, 88 Mich. 464, 50 N. W. 389.

United States.— Norfolk, etc., R. Co. v.

Pennsylvania, 136 U. S. 114, 10 S. Ct. 958,

34 L. ed. 394 [reversing 114 Pa. St. 256, 6

Atl. 45].

See also State v. Cadigan, 73 Vt. 245, 50

Atl. 1079, 87 Am. St. Rep. 714, 57 L. R. A.

666; and supra, XI.
See 10 Cent. Dig. tit. " Constitutional

Law," § 680.

7. Singer Mfg. Co. v. Wright, 33 Fed. 121.

A foreign corporatiom not regularly admit-

ted by the state, although doing business

therein, does not come within the fourteenth

amendment. Blake v. McClung, 172 U. S.

239, 19 S. Ct. 165, 43 L. ed. 432; Philadel-

phia F. Assoc. V. New York, 119 U. S. 110,

7 S. Ct. 108, 30 L. ed. 342.

8. State V. Travellers' Ins. Co., 70 Conn.
590, 40 Atl. 465, 66 Am. St. Rep. 138; Yick
Wo r. Hopkins, 118 U. S. 356, 6 S. Ct. 1064,

30 L. ed. 220.

9. State V. Dow, 70 N. H. 286, 47 Atl. 734,

53 L. R. A. 314; State !;. Griffin, 69 N. H. 1,

39 Atl. 260, 76 Am. St. Rep. 139, 41 L. R. A.

177; In re Grice, 79 Fed. 627 [citing Duncan
V. Missouri, 152 U. S. 377, 14 S. Ct. 570, 38

L. ed. 485 ; Dent v. West Virginia, 129 U. S.

114, 9 S. Ct. 231, 32 L. ed. 623; Hayes v.

Missouri, 120 U. S. 68, 7 S. Ct. 350, 30

L. ed. 578; Yick Wo v. Hopkins, 118 U. S.

356, 6 S. Ct. 1064, 30 L. ed. 220; Barbier

V. Connolly, 113 U. S. 27, 5 S. Ct. 357, 28

L. ed. 923 ; E(c p. Virginia, 100 U. S. 339, 25

L. ed. 676; Ho Ah Kow i;. Nunan, 5 Savi^.

(U. S.) 552, 12 Fed. Cas. No. 6,546, 20 Alb.

L. J. 250, 8 Am. L. Rec. 72, 18 Am. L. Reg.

N. S. 676, 4 Cine. L. Bui. 545, 25 Int. Rev.

Rec. 312, 3 Pac. Coast L. J. 415, 27 Pittsb.

Leg. J. (Pa.) 40, 8 Reporter 195, 13 West.
Jur. 409, as authority for the proposition

that this amendment was intended to ex-

clude everything arbitrary or capricious in

legislation aflfecting the rights of citizens].

10. California.— Ex p. Kenneke, 136 Cal.

527, 69 Pac. 261.

Illinois.— Carthage v. Carlton, 99 111. App.
338.

Indiana.—Wilkin v. State, 113 Ind. 514, 16

N. E. 192; Eastman v. State, 109 Ind. 298.

10 N. E. 97, 58 Am. Rep. 400.

Michigan.— People v. Phippin, 70 Mich. 6,

37 N. W. 888.

Nebraska.— Kountze v. Omaha, 63 Nebr.

52, 88 N. W. 117.

North Carolina.— Nanon v. Wilmington,

etc., R. Co., 122 N. C. 856, 29 S. E. 356, 40

L. R. A. 415; State v. Call, 121 N. C. 643, 28

S. E. 517.

Tennessee.— State v. Condon, 108 Tenn. 82,

65 S. W. 871.

Texas.— See Rippy v. State, (Tex. Crim.

1902) 68 S. W. 687.

United States.— Clark v. Titusville, 184

U. S. 329, 22 S. Ct. 382, 46 L. ed. 569; Gulf,

[XII. A. 2]
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able grounds on which it may be based." But a statute permitting a technical

discrimination, which is in no sense unjust or oppressive, would not be repugnant
to this provision.'^

B. Infringement of Guaranty— l. In General. Municipal regulations or

statutes applying to certain localities only, and not to others, based on the practi-

cal necessities of administration in dealing with a population unequally distributed

over the state, do not conflict with the fourteenth amendment. Thus a state or

its agencies may prescribe different registration laws,'' a right to punish as a crime

or misdemeanor an act which is not punishable if done in another district," a

etc., R. Co. f. Ellis, 165 U. S. 150, 17 S. Ct.

255, 256, 41 L. ed. 666; St. Louis, etc., R.
Co. V. Mathews, 165 U. S. 1, 17 S. Ct. 243,

41 L. ed. 611; Marchant v. Pennsylvania R.
Co., 15.3 U. S. 380, 14 S. Ct. 894, 38 L. ed.

751; Columbus Southern R. Co. v. Wright,
151 U. S. 470, 14 S. Ct. 396, 38 L. ed. 238;
Giozza t. Tiernan, 148 U. S. 657, 13 S. Ct.

721, 37 L. ed. 599; McPherson v. Blacker, 146

U. S. 1, 13 S. Ct. 3, 36 L. ed. 869; Pacific

Express Co. v. Seibert, 142 U. S. 339, 12

S. Ct. 250, 35 L. ed. 1035; Bell's Gap R. Co.
1-. Pennsylvania, 134 U. S. 232, 237, 10 S. Ct.

533, 33 L. ed. 892; Walston v. Nevin, 128

U. S. 578, 9 S. Ct. 192, 32 L. ed. 544; Mis-
souri Pac. R. Co. V. Mackey, 127 U. S. 205,

8 S. Ct. 1161, 32 L. ed. 107; Hayes v. Mis-
souri, 120 U. S. 68, 7 S. Ct. 350, 30 L. ed.

578; In re Kentucky R. Tax Cases, 115 U. S.

321, 6 S. Ct. 57, 29 L. ed. 414; Soon Hing v.

Crowley, 113 U. S. 703, 5 S. Ct. 730, 28 L. ed.

1145; New York v. Bennett, 113 Fed. 515;
In re Stockton Laundry Case, 26 Fed. 611;
Barthet v. New Orleans, 24 Fed. 563; Santa
Clara County u. Southern Pac. R. Co., 18

Fed. 385.

See 10 Cent. Dig. tit. " Constitutional

Law," § 679 et seq.

11. Illinois.— Bessette v. People, 193 111.

334, 62 N. E. 215, 56 L. K. A. 558.

Missouri.— State v. Loomis, 115 Mo. 307,

22 S. W. 350, 21 L. R. A. 789.

Ohio.— Harmon v. State, 66 Ohio St. 249,

64 N. E. 117, 58 L. R. A. 618.

South Carolina.— Goodale v. Sowell, 62
S. C. 516, 40 S. E. 970.

Tennessee.— Stratton v. Morris, 89 Tenn.
497, 15 S. W. 87, 12 L. H. A. 70.

Wisconsin.— Black v. State, 113 Wis. 205,

89 N. W. 522, 90 Am. St. Rep. 853.

United States.—-Cotting v. Kansas City
Stock Yards Co., 183 U. S. 79, 22 S. Ct. 30,

46 L. ed. 92; Gulf, etc., R. Co. v. Ellis, 165

U. S. 150, 17 S. Ct. 255, 41 L. ed. 666 [op-

jtroved in Magoun v. Illinois Trust, etc..

Bank, 170 U. S. 283, 18 S. Ct. 594, 42 L. ed.

1037] ; Strauder v. West Virginia, 100 U. S.

303, 25 L. ed. 664 ; Eraser v.- McConway, etc.,

Co., 82 Fed. 257; In re Ah Fong, 3 Sawy.
(U. S.) 144, 1 Fed. Cas. No. 102, 13 Am. L.

Keg. N. S. 761, 3 Am. L. Rec. 403, 9 Am. L.

Eev. 359, 1 Centr. L. J. 516, 7 Chic. Leg. N.

17, 20 Int. Rev. Rec. 112.

See 10 Cent. Dig. tit. " Constitutional

law," § 678 et seq.

A state shall not deny to any person or

[XII, A, 2]

class of persons the same protection of the

laws which is enjoyed by other persons or

classes in the same place and under like cir-

cumstances. Apex Transp. Co. v. Garbade,

32 Oreg. 582, 52 Pac. 573, 54 Pac. 367, 882;
Wally V. Kennedy, 2 Yerg. (Tenn.) 554, 24-

Am. Dec. 511; Vanzant v. Waddel, 2 Yerg.
(Tenn.) 260; Rossmiller v. State, 114 Wis.
169, 89 N. W. 839, 91 Am. St. Rep. 910, 58
L. R. A. 93; Marchant v. Pennsylvania R.
Co., 153 U. S. 380, 14 S. Ct. 894, 38 L. ed.

751; Missouri v. Lewis, 101 U. S. 22, 25
L. ed. 989.

As to class legislation generally see supra,

XI, C, 3.

Classification cannot be defined by the ex-

istence of opinions or beliefs of an individual

other than the one primarily affected. Mid-
dleton r. Middleton, 54 N. J. Eq. 692, 35
Atl. 1065, 55 Am. St. Rep. 602, 36 L. R. A.
221, where the different kinds of divorce given
depended on the opinions of the consorts.

The right of transit through each state

with every species of property known to the
constitution exists for each citizen in every
state either by virtue of the fourteenth
amendment {Ex p. Archy, 9 Cal. 147; Julia
V. McKinney, 3 Mo. 270) or by comity (Wil-
lard V. People, 5 111. 461; Rankin v. Lydia,
2 A. K. Marsh. ( Ky. ) 467 ) . Compare People
V. Lemmon, 5 Sandf. (N. Y.) 681.
12. Indiana, etc., Gas Co. v. State, 158

Ind. 516, 63 N. E. 220, 57 L. R. A. 761.
13. Mason v. Missouri, 179 U. S. 328, 21

S. Ct. 125, 45 L. ed. 214 [affi,rming 155 Mo.
486, 55 S. W. 636, and citing Chappell Chem-
ical, etc., Co. V. Sulphur Mines Co., 172
U. S. 474, 19 S. Ct. 268, 43 L. ed. 520; Hayes
V. Missouri, 120 U. S. 68, 7 S. Ct. 350, 30
L. ed. 578; Bowman v. Lewis, 101 U. S. 22,
25 L. ed. 989].

14. State V. Snow, 117 N. C. 774, 23 S. E.
322; State v. Barringer, 110 N. C. 525, 14
S. E. 781; State v. Moore, 104 N. C. 714, 10
S. E. 143, 17 Am. St. Rep. 696; State v.

Stovell, 103 N. C. 416, 8 S. E. 900; State
V. Joyner, 81 N. C. 534; State v. Berlin, 21
S. C. 292, 53 Am. Rep. 677; In re Ah Kit,
45 Fed. 793.
Making it a punishable offense to maintain

a laundry within a city except in certain des-
ignated localities is not repugnant to this
clause of the constitution. Eae p. Whitwell,
98 Cal. 73, 32 Pac. 870, 35 Am. St. Rep. 152,
19 L. R. A. 727 [overruling in effect In re
Hang Kie, 69 Cal. 149, 10 Pac. 327] ; In re
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different rate of assessment for local improvements,^^ different requirements for

applicants for liquor licenses,'* different maximum rates to be charged by grain

elevators,*''' a different rate of poundage for stock ;
'* may regulate the rights to

hunt game and catch fish ; '' may require that all children attending the public

schools shall be vaccinated ; ^ or may compel the performance of certain services

under certain conditions without compensation.^ But a state cannot permit a
business which is not a nuisance or menace to the public health to be carried on
in one district but not in another, when there is no more reason to prohibit it in

the one than in the other ; ^ exempt from the application of an anti-trust act,

agricultural products or live stock while in the possession of the producer or
raiser ; ^ or require a certain certificate before a foreign corporation which has
contracted to sell within the state goods manufactured without the state is per-

mitted to sue upon the contract.^ But classifying corporations according to their

business *' and subjecting them to different rules,^ classifying legatees of a will

according to the degree of relationship, for the purpose of charging an inheritance

Hong Wah, 82 Fed. 623; In re Sam Kee, 12
Sawy. (U. S.) 379, 31 Fed. 680; In re Stock-

ton Laundry Case, 26 Fed. 611.

15. Burnett v. Com., 169 Mass. 417, 48
N. E. 758; Hilliard v. Asheville, 118 N. C.

845, 24 S. E. 738; Ealeigh v. Peace, 110

N. C. 32, 14 S. E. 521, 17 L. R. A. 330; Wal-
ston V. Nevin, 128 U. S. 578, 9 S. Ct. 192,

32 L. ed. 544.

16. U. S. V. Eonan, 33 Fed. 117, require-

ment of the written consent of ten of the

nearest residents in unincorporated towns.

17. Budd V. New York, 143 U. S. 517, 12

S. Ct. 468, 36 L. ed. 247 [affirming 117 N.Y.
1, 22 N. E. 670, 682, 15 Am. St. Rep. 460,

6 L. R. A. 559].

18. Broadfoot v. Fayetteville, 121 N. C.

418, 28 S. E. 515, 61 Am. St. Rep. 668, 39

I.. R. A. 245, a diflferent rate for residents,

non-residents, and non-residents distant more
than one mile.

19. Illinois.— American Express Co. V.

People, 133 111. 649, 24 N. E. 758, 23 Am.
St. Rep. 641, 9 L. E. A. 138.

Michigan.— People v. O'Neil, 110 Mich.

324, 68 N. W. 227, 33 L. R. A. 696.

New Hampshire.— State v. Dow, 70 N. H.

286, 47 Atl. 734, 53 L. R. A. 314; State V.

Roberts, 59 N. H. 484.

New York.— Lawton v. Steele, 119 N. Y.

226, 23 N. E. 878, 16 Am. St. Eep. 813, 7

L. R. A. 134; Phelps v. Racey, 60 N. Y. 10,

19 Am. Rep. 140.

South Carolina.— See State v. Higgins, 51

S. C. 51, 28 S. E. 15, 38 L. E. A. 561.

Wisconsin.— Bittenhaus v. Johnston, 92

Wis. 588, 66 N. W. 805, 32 L. E. A. 380.

United States.— Geer v. Connecticut, 161

U. S. 519, 16 S. a. 400, 40 L. ed. 793 ;
Mc-

Cready v. Virginia, 94 U. S. 391, 24 L. ed.

248.
. . ,

See 10 Cent. Dig. tit. "Constitutional

Law," § 704.

20. Bissell v. Davison, 65 Conn. 183, 32

Atl. 348, 29 L. E. A. 251.

31. An attorney may be compelled to con-

duct without compensation the defense of one

who is destitute of means and is accused

of a crime, where such services are necessary

to give the accused the constitutional guar-

anty of the right to appear and defend in

person and by counsel.

California.— Lamont v. Solano County, 49
Cal. 158; Eowe v. Yuba Coimty, 17 Cal.

61.

Illinois.— Vise v. Hamilton Coimty, 19 111.

78.

Michigan.— Bacon v. Wayne Coimty, 1

Mich. 461.

Pennsylvania.— Wayne County v. Waller,
90 Pa. St. 99, 35 Am. Rep. 636.

Washington.— Presby v. Klickitat County,

5 Wash. 329, 31 Pac. 876.

Compare Webb v. Baird, 6 Ind. 13.

23. New York Sanitary Utilization Co. v.

New York City Health Dept., 61 N. Y. App.
Div. 106, 70 N. Y. Suppl. 510 [affirming 32

Misc. (N. Y.) 577, 67 N. Y. Suppl. 324],

garbage crematory.
33. Brown v. Jacobs Pharmacy Co., 115

Ga. 429, 41 S. E. 553, 90 Am. St. Rep. 126,

57 L. R. A. 547; State v. Waters-Pierce Oil

Co., (Tex. Civ. App. 1902) 67 S. W. 1057;

Connolly v. Union Sewer Pipe Co., 184 U. S.

540, 22 S. Ct. 431, 46 L. ed. 679 [affirming

99 Fed. 354].
An exemption of labor unions from the op-

eration of a law prohibiting the formation

of trusts is a denial to all persons not mem-
bers of such organizations of the equal pro-

tection of the laws. Niagara F. Ins. Co. r.

Cornell, 110 Fed. 816.

34. Hargraves Mills v. Harden, 25 Misc.

(N. Y.) 665, 56 N. Y. Suppl. 937.

35. Orient Ins. Co. v. Daggs, 172 U. S. 557,

19 S. Ct. 281, 43 L. ed. 552.

26. Tullis V. Lake Erie, etc., R. Co., 175

U. S. 348, 20 S. Ct. 136, 44 L. ed. 192; Atchi-

son, etc., R. Co. V. Matthews, 174 U. S. 96,

19 S. Ct. 609, 43 L. ed. 909; Minneapolis,

etc., R. Co. V. Beckwith, 129 U. S. 26, 9

S. Ct. 207, 32 L. ed. 585; Minneapolis, etc.,

R. Co. V. Herrick, 127 U. S. 210, 8 S. a.
1176, 32 L. ed. 109; Missouri Pac. E. Co.

V. Mackey, 127 U. S. 205, 8 S. Ct. 1161, 32

L. ed. 107.

[XII. B. 1]
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tax,'" or classifying lands in a certain relation to cities, into tracts used for agri-

cnltural purposes and tracts used for other purposes ^ is a rightful exercise of tho
power of a state, and not repugnant to this provision.

2. Assessments For Local Improvements. A city may be given control of its

Btreets, alleys, etc., with power to construct and reconstruct them, and to pay for
such work the city may make assessments.^ It was formerly held that the whole
cost could be assessed on the owners of the land fronting on the improvement,
regardless of the benefits actually received,"* on the ground that tlie legislature

had the power to determine who was benefited and to what extent, and such
determination precluded all judicial inquiry ;'' but under the better rule an abut-

ting landowner can be assessed only to the amount of the benefit he has received

from the improvement,^ and if there is an assessment to any substantial amount
in excess of the benefits received, there is jpro tanto a taking without compensa-
tion and a denial of the equal protection of the laws.^ So too the state or its

agents may designate what district is benefited by an improvement, and may
direct that the assessment for such improvement be placed on that district ; ^ and
in pursuance of this power the assessment is usually made on the owners of the
land abutting on the improvement.^

3. Building Regulations. A city may by ordinance forbid the erection,'^ altera-

tion, or repair '^ of buildings within certain districts or boundaries without denying
the equal protection of the law, as such regulations are within the police power.

4. Business, Trade, or Professional Regulations— a. In General. It is a fun-
damental right of a citizen of the United States, secured by the fourteenth amend-
ment, to chose his own employment and pursue it in a lawful manner, subject
only to constitutional regulations and restrictions,^ and to the so-called police

27. Magoun v. Illinois Trust, etc., Bank,
170 U. S. 283, 18 S. Ct. 594, 42 L. ed. 1037.

28. Clark v. Kansas City, 176 U. S. 114,

20 S. Ct. 284, 44 L. ed. 392.

29. Walston r. Nevin, 128 U. S. 578, 9

S. Ct. 192, 32 L. ed. 544; and cases infra,

note 30 et seq.

30. The manner of assessment which is

known as the " front foot " rule was sus-

tained in the following cases:

Illinois.— Job v. Alton, 189 111. 256, 59
N. E. 622.

Indiana.— Barber Asphalt Paving Co. r.

Edgerton, 125 Ind. 455, 25 N. E. 436; Quill

V. Indianapolis, 124 Ind. 292, 23 N. E. 788,

7 L. E. A. 681; Garvin v. Daussman, 114

Ind. 429, 16 N. E. 826, 5 Am. St. Rep. 637;
Ross V. Stockhouse, 114 Ind. 200, 16 N. E.

SOI ; Palmer v. Stumph, 29 Ind. 329.

Iowa.— Owen v. Sioux City, 91 Iowa 190,

59 N.. W. 3.

Kentucky.— Augusta v. Taylor, 23 Ky. L.

Rep. 1647, 65 S. W. 837.

United States.— Walston v. Nevin, 128

U. S. 578, 9 S. Ct. 192, 32 L. ed. 544.

31. Garvin v. Daussman, 114 Ind. 429, 16

N. E. 826, 5 Am. St. Rep. 637; Ross v.

Stockhouse, 114 Ind. 200, 16 N. E. 501;

Palmer v. Stumph, 29 Ind. 329. See Charles

V. Marion, 100 Fed. 538.

32. Norwood v. Baker, 172 U. S. 269, 19

S. Ct. 187, 43 L. ed. 443.

33. California.— Beveridge v. Lewis, 137

Cal. 619, 67 Pac. 1040, 70 Pae. 1083, 59

L. R. A. 581.

Michigan.— Thomas v. Gain, 35 Mich. 155,

24 Am. Rep. 535.
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Missouri.— Kansas Citv v. Bacon, 157 Mo.
450, 57 S. W. 1045; MoCormack v. Patchin,
53 Mo. 33, 14 Am. Rep. 440.

New Jersey.— State v. Newark, 37 N. J. L.

415, 18 Am. Rep. 729; State v. Hoboken, 36
N. J. L. 291 ; Bogert v. Elizabeth, 27 N. J. Eq.
568; Tide-Water Co. v. Coster, 18 N. J. Eq.
518, 90 Am. Dec. 634.

Pennsylvania.— Hammett r. Philadelphia,
65 Pa. St. 146, 3 Am. Rep. 615.

Vermont.— Barnes r. Dyer, 56 Vt. 469.

United States.— Norwood r. Baker, 172
U. S. 269, 19 S. Ct. 187, 43 L. ed. 443;
Charles v. Marion, 100 Fed. 538; Fay v.

Springfield, 94 Fed. 409.

See 10 Cent. Dig. tit. " Constitutional
Law," § 686.

34. In re Piper, 32 Cal. 530.

35. Norwood v. Baker, 172 U. S. 269, 19

S. Ct. 187, 43 L. ed. 443 : Williams v. Eggle-
ston, 170 U. S. 304, 18 S. Ct. 617, 42 L. ed.

1047.

Where a special assessment to pay for a
particular work has been held illegal, a sub-
sequent authority given to make a new spe-

cial assessment to pay for the completed
work does not deny the equal protection of
the laws. Lombard v. West Chicago Park
Com'rs, 181 U. S. 33, 21 S. Ct. 507, 45 L. ed.
731 [affirming 181 III. 136, 58 N. E. 941].
36. Easton v. Covey, 74 Md. 262, 22 Atl.

266.

37. Ex p. Fiske, 72 Cal. 125, 13 Pae. 310;
Hine v. New Haven, 40 Conn. 478.
38. Live-Stock Dealers', etc., Assoc, v.

Crescent City Live-Stoek Landing, etc., Co.,
1 Abb. (U. S.) 388, 1 Woods (U. S.) 21, 15
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power '° of tlie legislature, wliich enables it to make regulations and restrictions for

the health, morals, safety, and welfare of the general public. Whenever therefore

any business, occupation, rights, franchises, or privileges become obnoxious to the

public health, manners, or morals, they may be regulated, even to suppression,

and individual rights must give way to the welfare of the public.^ In making
such regulations some discrimination is necessary, and this alone will not render

the regulation unconstitutional, as being a denial of equal protection of the law.

It is only when the discrimination is clearly arbitrary, unjust, and without rea-

sonable ground that the regulation is declared by the courts to be unconstitu-

tional.*^ Such regulations may properly be made concerning the carrying on of

laundries,*^ but cannot exclude them from certain localities regardless of the

structure or appliances used ;
^ the maintenance of a slaughter-house and the con-

trol and supervision of the inspection of animals slaughtered for market;" tlie

carrying on of the business of fat-rendering, bone-boiling, etc., within the limits

of any incorporated city or within three miles from such limits ;
*' the operation

of public warehouses ;*' the maintenance of private markets ;*'' the establishment

of hospitals in the built-up portions of the cities ;
** the landing of passengers and

goods within a locality infected with an infectious or contagious disease;*' the

sanitary condition of places where cows are kept ;
™ the sale and use of opium

Fed. Cas. No. 8,408, 5 Am. L. Kev. 171, 1

Chic. Leg. N. 17, 13 Int. Rev. Efic. 20.

39. As to police power see supra, VI.

40. Walker v. Com., (Pa. 1887) 11 Atl.

C23, 625 note ; New Orleans Water-Works Co.

r. St. Tammany Water-Works Co., 14 Fed.

194.

A law or ordinance, the effect of which is

to deny to the owner of property the right

to conduct thereon a lawful business, is in-

valid unless the business to which it relates

is of such a noxious or offensive character

that the health, safety, or comfort of the

surrounding community requires its exclusion

from that particular locality. Eai p. Whit-

well, 98 Cal. 73, 32 Pac. 870, 35 Am. St. Rep.

152, 19 L. R. A. 727; In re Hong Wah, 82

Fed. 623.

An asylum for the treatment of mild forms

of insanity is not properly classed as of such

a noxious or offensive character. Ex p.

Whitwell, 98 Cal. 73, 32 Pac. 870, 35 Am.
St. Rep. 152, 19 L. R. A. 727, holding an

ordinance prohibiting the maintenance of_ a

private asylum for mild forms of insanity

within forty yards of any dwelling or school

invalid.

41. Marmet v. State, 45 Ohio St. 63, 12

TSr. E. 463; State v. Holden, 14 Utah 96, 46

Fac. 1105, 37 L. R. A. 108; State v. Holden,

14 Utah 71, 46 Pac. 756, 37 L. R. A.

103.

The right to carry on a business, trade, or

profession may be dependent upon the con-

sent of some official, body of officials, or a

certain number of private persons who may
by affected thereby; but such consent must

depend on a judicial determination of the

fitness of the applicant, premises, or situa-

tion, and not on the mere arbitrary personal

will of the party giving it. Yick Wo. v. Hop-

kins, 118 U. S. 356, 6 S. Ct. 1064, 30 L. ed.

^20 [distinguished in Gundling v. Chicago,

177 U. S. 183, 20 S. Ct. 633, 44 L. ed. 725,

where an ordinance giving the mayor power
to determine whether an applicant had the

necessary qualities was held valid, there be-

ing no chance for the exercise of discretion

other than of a judicial nature].

42. Ex p. Moynier, 65 Cal. 33, 2 Pac. 728

(requiring by ordinance a certificate from the
iiealth officer and one from the fire warden,
and restricting the hours of business) ; Soon
Hing V. Crowley, 113 U. S. 703, 5 S. Ct. 730,

28 L. ed. 1145.

43. Ex p. Sing Lee, 96 Cal. 354, 31 Pac.

245; In re Hong Wah, 82 Fed. 623; In re

Stockton Laundry Case, 26 Fed. 611; In re

Sam Kee, 12 Sawy. (U. S.) 379, 31 Fed.
681.

44. State v. Fagon, 22 La. Ann. 545; New
Orleans Butchers Benev. Assoc, v. Crescent

City Live-Stock Landing, etc., Co., 16 Wall.

(U. S.) 36, 21 L. ed. 394.

45. People v. Rosenberg, 67 Hun (N. Y.)

52, 22 N. Y. Suppl. 56, 51 N. Y. St. 189.

46. Budd V. New York, 143 U. S. 517, 12

S. Ct. 468, 36 L. ed. 247; Munn v. Illinois,

94 U. S. 113, 24 L. ed. 77.

Laws prescribing maximum rates of charges

and requiring grain stored to be insured at

the expense of the warehouseman are valid.

Brass v. North Dakota, 153 U. S. 391, 14

S. Ct. 857, 38 L. ed. 757 [affirming 2 N. D.

482, 52 N. W. 408].

47. Lamarque v. New Orleans, McGloin
(La.) 28. See also Philadelphia v. Braben-

der, 201 Pa. St. 574, 51 Atl. 374, 58 L. R. A.

220.

48. Com. V. Pittsburg Charity Hospital,

(Pa. 1901) 47 Atl. 980.

49. Compagnie Francaise de Navigation v.

State Bd. of Health, 51 La. Ann. 645, 25 So.

591, 72 Am. St. Rep. 458.

50. State v. Broadbelt, 89 Md. 565, 43 Atl.

771, 73 Am. St. Rep. 201, 45 L. R. A. 433.
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and intoxicating liquors;^* the right to practise a certain profession ;^^ or pursue

a certain trade ;=' the sale of adulterated food ;
^ combinations for the purpose of

restricting competition or trade ;
^' the inspection of coal mines ;

^ the use of

petroleum products, combustible below a certain temperature ; " the use of labor-

union labels on non-union made goods ;^^ the making of marginal stock con-

tracts;™ or the transfer of notes given for patent rights.*" So too the hour*

during which certain trades, etc., may be carried on may be regulated." But the

courts have held unconstitutional statutes restraining the manufacture of cloth-

ing*^ or cigars;*^ the sale of passenger tickets;*^ the keeping of ''truck stores
"^

or the owning of any interest in such, by certain kinds of corporations as mining,

manufacturing, or railroad corporations ; ^ the carrying on of an ordinary banking^

business by an individual ; ^ or requiring owners and operators of coal mines to

51. Alabama.— Dorman v. Slate, 34 Ala.
216.

Colorado.—^Adauss v. Cronin, 29 Colo. 488,

69 Pae. 590.

Michigan.— Whitney v. Grand Rapids Tp.
Bd., 71 Mich. 234, 39 N. W. 40.

South Carolina.— State v. Berlin, 21 S. C.

292, 53 Am. Rep. 677.
Texas.— Peacock v. Limburger, (Tex. Civ.

App. 1902) 67 S. W. 518.

Vermont.— State v. Hodgson, 66 Vt. 134,

28 Atl. 1089.

Washington.—^Ah Lim v. Territory, 1 Wash.
156, 24 Pac. 588. 9 L. R. A. 395.

United States.— Mugler v, Kansas, 123

U. S. 623, 8 S. Ct. 273, 31 L. ed. 205.

See 10 Cent. Dig. tit. " Constitutional
Law," § 688.

52. State v. Call, 121 N. C. 643, 28 S. E.

517; State v. Carey, 4 Wash. 424, 30 Pac.

729; State v. Dent, 25 W. Va. 1. See also

State V. Bohemier, 96 Me. 257, 52 Atl. 643;
In re Taylor, 48 Md. 28, 30 Am. Rep. 451.

53. A law requiring persons keeping a
pharmacy to be registered pharmacists or to

employ a registered pharmacist is valid.

State V. Heinemann, 80 Wis. 253, 49 N. W.
818, 27 Am. St. Rep. 34.

54. State v. Fourcade, 45 La. Ann. 717,

13 So. 187, 40 Am. St. Rep. 249.

Oleomargarine.—A statute providing that
no person shall manufacture out of any com-
pound other than that produced from im-
adulterated milk any article designed to take
the place of butter or cheese, or shall sell

the same as butter, does not deny the equal
protection of the laws, it being a regulation

to promote the health of the public. People
V. Rotter, (Mich. 1902) 91 N. W. 167, 9

Detroit Leg. N. 284; Butler v. Chambers, 36
Minn. 69, 30 N. W. 308, 1 Am. St. Rep. 638;
People V. Arensberg, 105 N. Y. 123, 11 N. E.

277, 59 Am. Rep. 483; McCann v. Com., 198 Fa.

St. 509, 48 Atl. 470; Powell v. Pennsylvania,

127 U. S. 678, 8 S. Ct. 992, 1257, 32 L. ed.

253 [affirming 114 Pa. St. 265, 7 Atl. 913,

60 Am. Rep. 350] ; In re Brosnahan, 4 Mc-
Crary (U. S.) 1, 18 Fed. 62. So too the manu-
facture of oleomargarine which contains any
coloring matter may be prohibited, although

by the statutes of the state, harmless color-

ing matter may be used in butter. Capital
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City Dairy Co. v. State, 183 U. S. 238, 22
S. Ct. 120, 46 L. ed. 171. But see People v.

Marx, 99 N. Y. 377, 2 N. E. 29, 52 Am. Rep,
34.

55. See In re Grice, 79 Fed. 627, holding,,

however, that a statute prohibiting such com-
binations, but exempting from its provisions-
" agricultural products or live stock while in

the hands of the producer or raiser," denies

the equal protection of the laws, even though
the exempted parties are not in a position to

combine.
56. Consolidated Coal Co. v. People, 186

III. 134, 57 N. E. 880 ; Chicago, etc., Coal Co.

V. People, 181 111. 270, 54 N. E. 961, 48
L. R. A. 554.

57. State v. Santee^ 111 Iowa 1, 82 N. W.
445, 53 L. R. A. 763.

58. Perkins v. Heert, 158 N. Y. 306, 53
N. E. 18, 70 Am. St. Rep. 483, 43 L. R. A.
858 [affirming 5 N. Y. App. Div. 335, 39 N. Y.
Suppl. 223] ; Com. v. Norton, 9 Pa. Dist. 132,.

23 Pa. Co. Ct. 386.

59. Parker v. Otis, 130 Cal. 322, 62 Pac.
571 927

60. Shires v. Com., 120 Pa. St. 368, 14
Atl. 251.

61. Soon Hing v. Crowley, 113 U. S. 703,.

5 S. Ct. 730, 28 L. ed. 1145; Barbier v. Con-
nolly, 113 U. S. 27, 5 S. Ct. 357, 28 L. ed..

923.

62. Com. V. Perry, 155 Mass. 117, 28 N. E..

1126, 31 Am. St. Rep. 533, 14 L. R. A. 325.
63. In re Jacobs, 98 N. Y. 98, 50 Am. Rep..

636.

64. People v. City Prison, 157 N. Y. 116,.

51 N. E. 1006, 68 Am. St. Rep. 763, 43
L. R. A. 264 [reversing 26 N. Y. App. Div.
228, 50 N. Y. Suppl. 56]. But see Com. v.

Keary, 198 Pa. St. 500, 48 Atl. 472, holding-
that an act making it unlawful for any per-
son not an authorized agent of the carriers
to sell a passenger ticket is valid, as it is to
prevent fraud upon travelers.

65. Frorer v. People, 141 111. 171, 31 N. E.
395, 16 L. R. A. 492; Luman v. Hitchens.
Bros. Co., 90 Md. 14, 44 Atl. 1051, 46 L. R. A.
393.

66. State v. Scougal, 3 S. D. 55, 51 N. W.
858, 44 Am. St. Rep. 756, 15 L. R. A. 477.
Compare State v. Woodmansee, 1 N. D. 246.
46 N. W. 970, 11 L. R. A. 420.
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weigh the coal at the mine for tlie benefit of the public, but providing no
compensation therefor."'

b. Employment and Payment of Laborers. The right to labor or employ
labor and make contracts in respect thereto upon such terms as may be agreed
upon between parties sui juris cannot be interfered with by the legislature

except upon some reasonable ground;^ but where such grounds exist the law
may be limited to the dangers peculiar to a particular industry, without denying
to any person the equal protection of the law." Therefore a law limiting the

period of daily employment of working men in certain positions,™ the aggregate
hours per week ; " or the hours a woman or minor child may work in certain

factories ; " or prohibiting the employment by liquor-sellers of female servants in

their places of business,™ is constitutional. But a law prohibiting the employ-
ment of Chinese '^ or otherwise so regulating the right to employ labor that a

discrimination is thereby made against persons within the United States ™ denies

the equal protection of the laws and is unconstitutional. So too a state may pass

a law requiring all corporations to pay their employees at stated intervals ;
™ and

a similar statute applying to individuals and partnerships would not deny the

equal protection of the law to either;'"' nor is such a law made invalid by
exempting religious, literary, or charitable corporations from its operation.™ So
also a statute providing for the payment by railroad corporations of their dis-

charged employees on the day of their discharge is valid.''' But acts providing

that wages shall be paid by certain kinds of corporations only in United States

money or draft or check on a bank where money is already deposited to meet the

same,^ or prohibiting the withholding of wages of an employee for imperfect

work,^' or the payment by coal-mining companies, firms, etc.. of their labor in

67. Millet V. People, 117 111. 294, 7 N. E.

631, 57 Am. Rep. 869.

68. Ritchie v. People, 155 111. 98, 40 N. E.

454, 46 Am. St. Rep. 315, 29 L. R. A. 79;
Braceville Coal Co. v. People, 147 111. 66, 35

N. E. 62, 37 Am. St. Rep. 206, 22 L. R. A.

340; Godcharles t". Wigeman, 113 Pa. St. 431,

6 Atl. 354 : State v. Goodwill, 33 W. Va. 179,

10 S. E. 285, 25 Am. St. Rep. 863, 6 L. R. A.

621. See also Wheeling Bridge, etc., R. Co. v.

Gilmore, 8 Ohio Cir. Ct. 658.

69. State v. Holden, 14 Utah 71, 96, 46

Pae. 756, 1105, 37 L. R. A. 103, 108.

70. Thua laws limiting the period of em-
ployment of certain class of railroad em-
ployees (Wheeling Bridge, etc., R. Co. i;. Gil-

more, 8 Ohio Cir. Ct. 658, the ten-hour law) ;

or the period of employment in underground

mines (State v. Holden, 14 Utah 71, 46 Pac.

756, 37 L. R. A. 103, the eight-hour law) have

been held to be valid. But see £)x p. Kuback,

85 Cal. 274, 24 Pac. 737, 20 Am. St. Rep.

226, 9 L. R. A. 482 (where an ordinance for-

bidding the employment by any contractor

of any person for more than eight hours of

work a day on contract work for the city

was held to be invalid) ; Low v. Rees Print-

ing Co., 41 Nebr. 127, 59 N. W. 362, 43 Am.
St. Rep. 070, 24 L. R. A. 702 (where an or-

dinance providing an eight-hour day for

mechanics, servants, and laborers, except

those engaged in farm and domestic labor,

was held to be Invalid).

71. People V. Lochner, 73 N. Y. App. Div.

120, 76 N. Y. Suppl. 396.

72. Com. V. Hamilton Mfg. Co., 120 Mass.

383. Compare Ritchie v. People, 155 111. 98,

40 N. E. 454, 46 Am. St. Rep. 315, 29 L. R. A.

79.

73. Hoboken v. Goodman, (N. J. 1802) 51
Atl. 1092 ; Bergman v. Cleveland, 39 Ohio St.

651.

74. In re Parrott, 6 Sawy. (U. S.) 349, 1

Fed. 481, 1 Ky. L. Rep. 136.

75. In re Parrott, 6 Sawy. (U. S.) 349, I

Fed. 481, 1 Ky. L. Rep. 136.

76. State v. Brown, etc., Mfg. Co., 18 R. I.

16, 25 Atl. 246, 17 L. R. A. 856; Skinner v.

Garnett Gold-Min. Co., 96 Fed. 735. Compare
Johnson v. Goodyear Min. Co., 127 Cal. 4,

59 Pac. 304, 78 Am. St. T^y. 17, 47 L. R. A.
338.

77. Opinion of Justices, 163 Mass. 589, 40

N. E. 713^ 28 L. R. A. 344.

78. State v. Brown, etc., Mfg. Co., 18 R. I.

16, 25 Atl. 246. 17 L. R. A. 856.

79. St. Louis, etc., R. Co. v. Paul, 64 Ark.
83, 40 S. W. 705, 62 Am. St. Rep. 154, 37
L. R. A. 504.

80. A " script law " applying to mining
and manufacturing corporations only (State

V. Loomis, 115 Mo. 307, 22 S. W. 350, 21

L. R. A. 789; Godcharles v. Wigeman, 113

Pa. St. 431, 6 Atl. 354; State ?;. .Goodwill, 33

W. Va. 179, 10 S. E. 285, 25 Am. St. Rep.

863, 6 L. R. A. 621 ) ; or only to persons, cor-

porations, etc., who employ ten or more per-

sons (State V. Haun, 61 Kan. 146, 59 Pac.

340, 47 L. R. A. 369 [reversing 7 Kan. App.

509, 54 Pac. 130] ) is invalid.

81. Com. V. Perry, 155 Mass. 117, 28 N. E.

1126, 31 Am. St. Rep. 533, 14 L. R. A. 325.
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paper not redeemf^ble for its face value in lawful money,^^ have been held

unconstitutional.

e. Rates and Charges of Quasi-Publie Corporations — (i) Ln General.
"When property is affected by public interest, such as railroads,'' corporations

engaged under legislative authority in maintaining turnpike roads for the use of

which tolls are exacted,^ express companies,^' public warehouses,'* grain elevators

not used by the owner exclusively," stock-yards,'' or telegraph and telephone

companies," such property becomes to the extent of such interest subject to

public control and subject of course to the constitutional limitations against the

deprivation of property without compensation or without due process of law, or

to a denial of the equal protection of the laws* Hence where the legislature

has fixed a maximum charge which allows a railroad or other corporation to

declare a reasonable dividend after paying its expenses there is no denial of the

equal protection of the laws ; '' but where the maximum rates prescribed by the

legislature are less than the cost of performing the service, they are unreasonable

and confiscatory, and their enforcement would be a taking of property without

due process of law and a denial of the equal protection of the laws.'^ The rates

82. Godcharles f. Wigeman, 113 Pa. St.

431, 6 Atl. 354; State v. Fire Creek Coal,
etc., Co., 33 W. Va. 188, 10 S. E. 288, 25 Am.
St. Rep. 891, 6 L. R. A. 359; State v. Good-
will, 33 W. Va. 179, 10 S. E. 285, 25 Am. St.

Rep. 863, 6 L. R. A. 621.

83. Leep v. St. Louis, etc., R. Co., 58 Ark.
407, 25 S. W. 75, 41 Am. St. Rep. 109, 23
L. R. A. 264; Interstate Commerce Commis-
sion V. Cincinnati, etc., R. Co., 167 U. S. 479,
17 S. Ct. 896, 42 L. ed. 243; St. Louis, etc.,

R. Co. V. Gill, 156 U. S. 649, 15 S. Ct. 484,
39 L. ed. 567 ; Chicago, etc., R. Co. v. Minne-
sota, 134 U. S. 418, 10 S. Ct. 462, 33 L. ed.

970.

84. Covington, etc.. Turnpike Road Co. v.

Sanford, 164 U. S. 578, 17 S. Ct. 198, 41
L. ed. 560.

85. Memphis, etc., R. Co. v. Southern Ex-
press Co., 117 U. S. 1, 29 S. Ct. 542, 628, 29
L. ed. 791.

86. Munn v. People, 69 111. 80; Brass v.

North Dakota, 153 U. S. 391, 14 S. Ct. 857,
38 L. ed. 757 [affirming 2 N. D. 482, 52 N. W.
408].

87. People v. Budd, 117 N. Y. 1, 22 N. E.
«70, 26 N. Y. St. 533, 15 Am. St. Rep. 460, 5
L. R. A. 559 laffirmed in 143 U. S. 517, 12

S. Ct. 468, 36 L. ed. 247].
88. Cotting V. Kansas City Stock-Yards

Co., 82 Fed. 839.

89. Western Union Tel. Co. v. Myatt, 98
Fed. 335.

90. Munn v. People, 69 111. 80; Brass v.

North Dakota, 153 U. S. 391, 14 S. Ct. 857,

38 L. ed. 757 [affirming 2 N. D. 482, 52 N. W.
408] ; Budd v. New York, 143 U. S. 517, 12

S. Ct. 468, 3? L. ed. 247 [affirming 117 N. Y.

1, 22 N. E. 690, 26 N. Y. St. 533, 15 Am. St.

Rep. 460, 5 L. R. A. 559] ; Chicago, etc., R.

•Co. V. Minnesota, 134 U. S. 418, 10 S. Ct. 462,

33 L. ed. 970; Munn v. Illinois, 94 U. S. 113,

24 L. ed. 77; Western Union Tel. Co. v.

Myatt, 98 Fed. 335.

91. Leep v. St. Louis, etc., R. Co., 58 Ark.

407, 25 S. W. 75, 41 Am. St. Rep. 109, 23
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L. R. A. 264; Munn v. People, 69 111. 80;
Reagan v. Farmers' L. & T. Co., 154 U. S.

362, 14 S. Ct. 1047, 38 L. ed. 1014; Brass v.

North Dakota, 153 U. S. 391, 14 S. Ct. 857,
38 L. ed. 757 [affirming 2 N. D. 482, 52 N. W.
408] ; Budd v. New York, 143 U. S. 517, 12

S. Ct. 468, 36 L. ed. 247 [affirming 117 N. Y.
1, 22 N. E. 670, 26 N. Y. St. 533, 15 Am. St.

Rep. 460, 5 L. R. A. 559]; Chicago, etc., R.
Co. V. Wellman, 143 U. S. 339, 12 S. Ct. 400,
36 L. ed. 176; Chicago, etc., R. Co. r. Minne-
sota, 134 U. S. 418, 10 S. Ct. 462, 33 L. ed.

970 (see Wellman v. Chicago, etc., R. Co., 83
Mich. 592, 47 N. W. 489) ; Stone v. Farmers'
L. & T. Co., 116 U. S. 307, 6 S. Ct. 334, 388,
1191, 29 L. ed. 636; Munn v. Illinois, 94 U. S.

113, 24 L. ed. 77.

A classification of railroad rates in propor-
tion to the length of the road made under
legislative power to regulate fares and
freights is valid. Dow v. Beidelman, 125
U. S. 680, 8 S. Ct. 1028, 31 L. ed. 841 [af-

firming 49 Ark. 325, 5 S. W. 297].
An act fixing maximum rates of passenger

fare upon railroads according to a classifica-

tion based upon the gross annual earnings is

valid. Wellman v. Chicago, etc., R. Co., 83
Mich. 592, 47 N. W. 489 [distinguishing Chi-
cago, etc., R. Co. V. Minnesota, 134 U. S. 418,
10 S. Ct. 462, 33 L. ed. 970].
An act regulating freight and passenger

tariffs which may be charged by railroads is

valid. Tilley v. Savannah, etc., R. Co., 4
Woods (U. S.) 427, 5 Fed. 641.

Establishing a commission charged with
the duty of supervising railroads and author-
izing it to fix maximum rates for transporta-
tion does not deprive railroad companies of
the equal protection of the laws. Stone v.

Farmers' L. & T. Co., 116 U. S. 307, 6 S. Ct.
334, 388, 1191, 29 L. ed. 636.

92. Smyth v. Ames, 169 U. S. 466, 18 S. Ct.
418, 42 L. ed. 819; Covington, etc., Turnpike
Road Co. V. Sandford, 164 U. S. 578, 17 S. Ct.
198, 41 L. ed. 560 (a statute fixing tolls); Dow
V. Beidelman, 125 U. S. 680, 8 S. Ct. 1028, 31
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«o fixed must apply not solely to corporations operating railroads but also to

individuals operating railroads in like manner.''

(ii) Determination OF. The legislature, itself or through a railroad com-
missioner, etc., prescribes the rates. The courts decide whetner it is so unjust

and unreasonable as to conflict with the constitutional guaranties. The legislature

cannot say finally that a rate is just and reasonable, nor can the court revise or

•change the rates or say what would be a reasonable and just rate.**

5. Insurance Regulations.'^ Legislation forbidding any person, partnership,

or association to issue any policy of insurance against fire unless expressly so

authorized by a charter of incorporation does not deny the equal protection of
the laws.'^ So also the states may provide that a fire-insurance policy in case of
total loss shall be a liquidated claim against the company for the full amount
thereof,"^ and that any stipulation in the policy to the contrary shall be void ;

"^

or that no misrepresentation made in obtaining a life-insurance policy shall be
material, unless actually contributing to the contingency on which the policy is to

become dut." Similarly a statute providing that health and life insurance com-
panies, failing to pay a loss, shall in addition thereto pay attorney's fees, does not

<leny the equal protection of the laws.^

6. Licenses. A statute may constitutionally place a license-tax upon, or

require a license from elevators and warehouses on a railroad right of way or

-depot grounds,^ sugar refineries,' laundries,* stages used for the transportation of

L. ed. 841 (a statute fixing a rate of three

cents a mile as a maximum charge) ; West-
ern Union Tel. Co. v. Myatt, 98 Fed. 335
(holding invalid a statute fixing a maximum
rate on messages below the cost of sending).
And see San Joaquin, etc., Canal, etc., Co. v.

Stanislaus County, 90 Fed. 516 (irrigation

company's rates fixed by statute )

.

93. Louisville, etc., R. Co. v. Tennessee
Railroad Commission, 19 Fed. 679.

94. Smyth v. Ames, 169 U. S. 466, 18 S. Ct.

418, 42 L. ed. 819; Interstate Commerce Com-
mission V. Cincinnati, etc., R. Co., 167 U. S.

479, 17 S. Ct. 896, 42 L. ed. 243; St. Louis,

etc., R. Co. V. Gill, 1-56 U. S. 649, 15 S. Ct.

484, 39 L. ed. 567 ; Reagan v. Farmers' L. &. T.

Co., 154 U. S. 362, 14 S. Ct. 1047, 38 L. ed.

1014; Minneapolis R. Co. v. Minnesota, 134

U. S. 467, 10 S. Ct. 473, 33 L. ed. 985 [o/-

fwming Chicago, etc, R. Co. v. Minnesota,

134 U. S. 418, 10 S. Ct. 462, 33 L. ed. 970] ;

Memphis, etc., R. Co. v. Southern Express

Co., 117 U. S. 1, 6 S. Ct. 542, 628, 29 L. ed.

791; Stone v. Farmers' L. & T. Co., 116 U. S.

307, 6 S. Ct. 334, 388, 1191, 29 L. ed. 636;

Louisville, etc., R. Co. v. McChord, 103 Fed.

216; Cotting v. Kansas City Stock-Yards Co.,

82 Fed. 839.

95. See, generally. Accident Insubance;
FiEE Insurance; Life Insubance.

96. Com. V. Vrooman, 164 Pa. St. 306, 35

Wkly. Notes Cas. (Pa.) 97, 30 Atl. 217, 44

Am. St. Rep. 603, 25 L. R. A. 250.

97. Daggs V. Orient Ins. Co., 136 Mo. 382,

38 S. W. 85, 58 Am. St. Rep. 638, 35 L. R. A.

227; Merchants' Ins. Co. v. Levy, (Tex. Civ.

App. 1895) 33 S. W. 996; Phoenix Ins. Co. v.

Levy, 12 Tex. Civ. App. 45, 33 S. W. 992,

995.

98. Missouri.—Havens v. Germania F. Ins.

€o., 123 Mo. 403, 27 S. W. 718, 45 Am. St.

Rep. 570, 26 L. R. A. 107.

Nebraska.— North America Ins. Co. v.

Bachler, 44 Nebr. 549, 62 N. W. 911 [follow-

ing Home F. Ins. Co. v. Bean, 42 Nebr. 537,

60 N. W. 907, 47 Am. St. Rep. 711].

Ohio.— Queen Ins. Co. v. Leslie, 47 Ohio St.

409, 24 N. E. 1072, 9 L. R. A. 45.

Tennessee.— Dugger v. Mechanics', etc., Ins.

Co., 95 Tenn. 245, 32 S. W. 5, 28 L. R. A.
796.

Texas.— Phoenix Ins. Co. v. Levy, 12 Tex.
Civ. App. 45, 33 S. W. 992, 995.

Wisconsin.— Reilly v. Franklin Ins. Co., 43
Wis. 449, 28 Am. Rep. 552.

See 10 Cent. Dig. tit. " Constitutional

Law," § 692.

99. Schuermann v. Union Cent. L. Ins. Co.,

165 Mo. 641, 65 S. W. 723.

1. Union Cent. L. Ins. Co. v. Chowning, 86
Tex. 654, 26 S. W. 982, 24 L. R. A. 504 ; New
York Mut. L. Ins. Co. v. Simpson, (Tex. Civ.

App. 1894) 28 S. W. 837; Union Cent. L. Ins.

Co. V. Chowning, 8 Tex. Civ. App. 455, 28
S. W. 117; New York Mut. L. Ins. Co. v.

Blodgett, 8 Tex. Civ. App. 45, 27 S. W. 286;
New York Mut. L. Ins. Co. v. Walden, (Tex.

Civ. App. 1894) 26 S. W. 1012.

2. W. W. Cargill Co. v. Minnesota, 180

U. S. 452, 21 S. Ct. 423, 45 L. ed. 618 {.af-

firming 77 Minn. 223, 79 N. W. 962], al-

though a license is not required for elevators

and warehouses differently situated. See also

Munn V. People, 69 111. 80 [reversed in 94

U. S. 113, 24 L. ed. 77].

3. American Sugar Refining Co. v. Louis-

iana, 179 U. S. 89, 21 S. Ct. 43, 45 L. ed. 102

[affirming 51 La. Ann. 562, 25 So. 447]. See

also Com. v. Snyder, 182 Fa. St. 630, 38

Atl. 356; New York v. Roberts, 171 U. S.

658, 19 S. Ct. 58, 43 L. ed. 323.

4. State V. French, 17 Mont. 54, 41 Pac.

1078, 30 L. R. A. 415, holding valid a statute

requiring a laundryman with an assistant t»

[XII, B, 6]
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passengers,^ banking,' gift enterprises,'' the working of mines,^ vendors of certain

goods,' emigrant agents,^" agents of packing houses," peddling,'^ persons exercising

certain professions,'^ the keeping of telephone poles and wires within the citj

limits," the keeping of certain kinds of dogs,'^ the removing of the contents of
privies,'^ the removing of corpses from a place of burial," or corporations,'^ with-

out denying the equal protection of the laws within the meaning of that guaranty.

pay a license-fee of twenty-five dollars per
quarter, while persons engaged in the steam-
laundry business are required to pay a fee of

fifteen dollars per quarter only. Compare
In re Tot Sang, 75 Fed. 983.

5. Belmar v. Barkalow, 67 N. J. L. 504, 52
Atl. 157.

6. Brooks v. State, (Tex. Civ. App. 1900)
58 S. W. 1032.

7. Humes v. Ft. Smith, 93 Fed. 857.
8. People v. Naglee, 1 Cal. 232, 52 Am.

Dee. 321 (holding valid a license-tax on
foreigners working gold mines) ; State v.

Hagood, 30 S. C. 519, 9 S. E. 686, 3 L. R. A.
841 (holding valid a license-tax on the work-
ing of phosphate mines )

.

9. State V. Stevenson, 109 N. C. 730, 14
S. E. 385, 26 Am. St. Rep. 595; State v.

French, 109 N. C. 722, 14 S. E. 383, 26 Am.
St. Rep. 590; Ex p. Brown, 48 Fed. 435.

Vendors of intoxicating liquors may be re-

quired to obtain a license, without in any
way denying to them the equal protection

of the laws. State v. Gray, 61 Conn. 39, 22

Atl. 675; Daniels v. State, 150 Ind. 348, 50

N. E. 74; Keller v. State, 11 Md. 525, 69 Am.
Dec. 226; Com. v. Fredericks, 119 Mass. 199.

A license-tax on drinking houses or estab-

lishments for the retail of spirituous liquor is

valid. State v. Mettle, 48 La. Ann. 728, 19

So. 748.

A license-tax on retailers greater than that

on wholesalers is valid. Com. v. Clark, 195

Pa. St. 634, 46 Atl. 286, 10 Pa. Super. Ct.

507, 86 Am. St. Rep. 694, 57 L. R. A. 348.

A statute requiring a different license for

keeping a bar where no female acts as bar-

tender from that required where a female

does act as bartender is valid. Ex p. Feleh-

lin, 96 Cal. 360, 31 Pac. 224, 31 Am. St. Rep.

223.

A license-tax on all companies, agents, or

persons selling sewing-machines is valid be-

cause it applies to all the members of a class.

Singer Mfg. Co. v. Wright, 97 Ga. 114, 25

S. E. 249, 35 L. R. A. 497 ; St. Louis v. Bow-
ler, 94 Mo. 630, 7 S. W. 434.

10. Williams v. Fears, 179 U. S. 270, 21

S. Ct. 128, 45 L. ed. 186 [affirming 110 Ga.

584, 35 S. E. 699, 50 L. R. A. 685].

11. Stewart v. Kehrer, 115 Ga. 184, 41

S. E. 680.

12. State V. Foster, 22 R. I. 163, 46 Atl.

833, 50 L. R. A. 339. But see Com. v. Snyder,

182 Pa. St. 630, 38 Atl. 356 (holding a

peddler's license to be unconstitutional be-

cause by exempting merchants, peddlers who
sell only to merchants, and all citizens of the

county who peddle the products of their own
growth or manufacture, it discriminates
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against citizens residing within the county
on the sole ground of their residence) ; State
V. Hoyt, 71 Vt. 59, 42 Atl. 973 (holding a
peddler's license to be unconstitutional which
applied only to peddlers offering goods manu-
factured within the state and so discriminat-

ing against such goods in favor of foreign

goods).
13. Doctors.— State v. Call, 121 N. C. 643,

28 S. E. 517. See also Bozeman v. Cadwell,
14 Mont. 480, 36 Pac. 1042.

Lawyers.— Stewart v. Potts, 49 Miss. 749;
St. Louis V. Sternberg, 69 Mo. 280; Boze-
man V. Cadwell, 14 Mont. 480, 36 Pac. 1042.

Plumbers.— Compare State v. Benzenberg,
101 Wis. 172, 76 N. W. 345, holding that
equal protection of the laws is denied by stat-

ute requiring licenses for plumbers on ex-

amination, but providing, " in the case of a,

firm or corporation, the examining or licens-

ing of any one member . . . shall satisfy the
requirements."

14. Philadelphia v. Postal Tel. Cable Co.,

67 Hun (N. Y.) 21, 21 N. Y. Suppl. 556, 50
N. Y. St. 301.

15. State V. Topeka, 36 Kan. 76, 12 Pac
310, 59 Am. Rep. 529.

16. Boehm v. Baltimore, 61 Md. 259.

17. In re Wong Yung Quy, 6 Sawy. (U. S.>

442, 2 Fed. 624.

18. A license-tax on all foreign corpora-
tions doing business within the state, al-

though greater than required of domestic cor-

porations or although there is no such tax
on similar domestic corporations, does not
deny the equal protection of the laws. Scot-

tish Union, etc., Ins. Co. v. Herriott, 109 Iowa
606, 80 N. W. 665, 77 Am. St. Rep. 548;
New York City F. Dept. v. Stanton, 15»
N. Y. 225, 54 N. E. 28 [affirming 28 N. Y.
App. Div. 334, 51 N. Y. Suppl. 242] ; Peo-
ple V. Philadelphia F. Assoc., 92 N. Y. 31

K

44 Am. Rep. 380; New York v. Roberts, 171
U. S. 658, 19 S. Ct. 58, 43 L. ed. 323; Horn
Silver Min. Co. v. New York, 143 U. S. 305,
12 S. Ct. 403, 36 L. ed. 164; Pembina Consol.
Silver Min., etc., Co. v. Pennsylvania, 125
U. S. 181, 8 S. Ct. 737, 31 L. ed. 650; Paul
V. Virginia, 8 Wall. (U. S.) 168, 19 L. ed.

357.

A tax on foreign corporations doing busi-
ness within the state equal to the tax placed
by the foreign state on the corporations of
the state passing the statute is valid. Black-
mer v. Home Ins. Co., 115 Ind. 596, 17 N. E.
583; Blackmer v. Royal Ins. Co., 115 Ind. 291,
17 N. E. 580 ; State v. Insurance Co. of North
America, 115 Ind. 257, 17 N. E. 574; Phila-
delphia F. Assoc. V. People, 119 U. S. 110, 7
S. Ct 108, 30 L. ed. 342.
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But a statute requiring a license from all people except citizens of a certain

county, who sell or take orders for goods and merchandise not the product of that

•county," or an ordinance prohibiting the stabling of more than two horses with-

out a permit^ is unequal in its operation and therefore unconstitutional. The
granting of such licenses may be made discretionary with a certain official or
body of officials,'^' or may depend on the consent of a certain number of the
nearest hona fide residents,^ the citizenship, habits, character, sex, or age of the
applicant.^

7. Railroad Regulations.^ Kailroad regulations may not only prevent any
unjust discrimination and any unreasonable or extortionate charges,^ but may
embrace provisions for the safety, security, and convenience of the public, such
as requiring railroads to fence their tracks and put in cattle-guards, etc.,^^ to make
and pay for grade crossings,^ to keep a watchman at a certain turnpike crossing,^

or to put in tracks connecting with other railroads,^' regulating the moving or

speed of trains within the limits of the city ;
^ prohibiting the operation of the

road upon certain streets of the city;'* requiring a certain kind of heating of

the cars ;
^ requiring in all passenger depots where there is a telegraph office the

noting of all trains which are late ;
^ for establishing railroad commissioners and

requiring the railroads to pay the expenses thereof.^

8. Sale of Goods. It is not necessary that a statute regulating the sale of

goods shall embrace all kinds of property, either personal or real, but it is suf-

ficient if the selection of the articles and property is based on reasonable and just

grounds of difference and the prohibition comprehends all kinds of property
within the relations and circumstances which constitute the distinction, extends

equa,lly to every citizen and all classes of citizens, and denies to no one a privilege

which another is permitted under like circumstances to exercise or employ.^'

Accordingly statutes making it unlawful to purchase options on certain commodi-

19. Graffty v. Rushville, 107 Ind. 502, 8

N. E. 609, 57 Am. Rep. 128.

20. State v. Kuntz, 47 La. Ann. 106, 16

So. 651.

21. State V. Gray, 61 Conn. 39, 22 Atl.

€75; Crowley v. Christensen, 137 U. S. 86, 11

S. Ct. 13, 34 L. ed. 620 [reversing 43 Fed.

243].
A butcher's license depending upon the

mere whim of a board of men is invalid.

Walsh V. Denver, 11 Colo. App. 523, 53 Pac.

458 \_citing Yick Wo v. Hopkins, 118 U. S.

356. 6 S. Ct. 1064, 30 L. ed. 220].

22. U. S. V. Ronan, 33 Fed. 117. See also

Bte p. Sing Lee, 96 Cal. 354, 31 Pac. 245, 31

Am. St. Rep. 218, 24 L. R. A. 195.

23. Daniels v. State, 150 Ind. 348, 50

N. E. 74; Trageser v. Gray, 73 Md. 250, 20

Atl. 905, 25 Am. St. Rep. 587, 9 L. R. A.

780.
24. As to railroad regulations generally see

Railroads.
25. Louisville, etc., R. Co. v. Kentucky,

183 U. S. 503, 22 S. Ct. 95, 46 L. ed. 298

[affirming 106 Ky. 633, 21 Ky. L. Rep. 232,

51 S. W. 164, 1012]. And see supra, XII,

B, 4, e.

26. Kingsbury v. Missouri, etc., R. Co., 156

Mo. 379, 57 S. W. 547; Stanley v. Missouri

Pac. R. Co., 84 Mo. 625; Gorman v.

Pac. R. Co., 26 Mo. 441, 72 Am. Deo. 220;

Cole V. Chicago, etc., R. Co., 47 Mo. App. 624;

Boyle V. Missouri Pac. R. Co., 21 Mo. App.

416: Morrow v. Missouri Pac. R. Co., 17 Mo.
App. 103; Missouri Pac. R. Co. v. Humes,
115 U. S. 512, 6 S. Ct. 110, 29 L. ed. 463
[affirming 82 Mo. 221, 52 Am. Rep. 369].

27. New York, etc., R. Co. v. Bristol, 151
U. S. 556, 14 S. Ct. 437, 38 L. ed. 269.

28. Kentucky Cent. R. Co. v. Com., 13

Ky. L. Rep. 792, 18 S. W. 368.

29. Jacobson v. Wisconsin, etc., R. Co., 71
Minn. 519, 74 N. W. 893, 70 Am. St. Rep.
358, 40 L. R. A. 389.

30. Bergman v. St. Louis, etc., R. Co., 88
Mo. 678, 1 S. W. 384; Neier v. Missouri Pac.
R. Co., 12 Mo. App. 25 [affirmed in 88 Mo.
672, 1 S. W. 382, 386, 387] ; Erb v. Morasch,
177 U. S. 584, 20 S. Ct. 819, 44 L. ed. 897 [af-

firming 60 Kan. 251) 56 Pac. 133] ; Cleveland,

etc., R. Co. V. Illinois, 177 U. S. 514, 20 S. Ct.

722, 44 L. ed. 868 ; Richmond, etc., R. Co. v.

Richmond, 96 U. S. 521, 24 L. ed. 734.

31. Richmond, etc., R. Co. v. Richmond, 96
U. S. 521, 24 L. ed. 734.

32. See New York, etc., R. Co. v. New
York, 165 U. S. 628, 17 S. Ct. 418, 41 L. ed.

853.

33. Pennsylvania Co. v. State, 142 Ind.

428, 41 N. E. 937.

34. Charlotte, etc., R. Co. v. Gibbes, 142

U. S. 386, 12 S. Ct. 255, 35 L. ed. 1051. See

Louisville, etc., R. Co. t). Tennessee Railroad

Commission, 19 Fed. 679.

35. Booth V. People, 186 111. 43, 57 N. E.

798, 78 Am. St. Rep. 229, 50 L. R. A. 762.
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ties for future delivery \^ requiring persons intending to engage in a certain kincJ

of business to file a bond not to sell to certain people ; ^ imposing a state and
county occupation tax, and requiring payment of all taxes a year in advance ;

^

or prohibiting the sale of certain commodities except in certain places and then
only under license ;

^' except where the law would operate so rigidly on property
in existence at the time of its passage that it would absolutely prohibit its sale^

and so amount to depriving the owner of his property,** would not be depriving
one of equal protection of the law.

9. Street and Highway Regulations/' While the right of the state to legislate

with regard to its streets, highways, etc., is subject to the same limitations as its

rights to legislate in respect to other public matters,^ yet as this amendment in no
way impairs the police power of a state,^ it follows that it may make rules and
regulations governing the use of its highways, streets, parks, and thoroughfares,
conducive to their safety and cleanliness and to good order thereon," may pro-

hibit altogether certain acts such as bicycle riding on the sidewalk,^^ may author-
ize harbor-masters to station vessels and to assign to each its place,** or may desig-

nate the liability for damage occasioned by the doing of a certain act.*'' Where a
state constitution provides that a municipality shall lay a tax for a certain purpose,
such municipality cannot oblige individual people to do the act for which the tax
was provided.*

10. Sunday Begulations.*^ A statute prohibiting the pursuit of a certain avo-
cation on Sunday, except in certain cities of a state,^" excepting, from a general

36. Booth V. People, 186 111. 43, 57 N. E.
798, 78 Am. St. Rep. 229, 50 L. R. A. 762.

37. Giozza v. Tiernan, 148 U. S. 657, 13

S. Ct. 721, 37 L. ed. 599, holding that a
statute requiring an applicant for a liquor

license to execute in advance a bond payable
to the state, conditioned that he will not sell

liquor to any person after having been noti-

fied by an officer or by certain relatives of

such person not to do so, any of whom are
authorized to sue on the bond in case of

breach, is valid.

38. Giozza v. Tiernan, 148 U. S. 657, 13

S. Ct. 721, 37 L. ed. 599.

39. State t'. Ah Chew, 16 Nev. 50, 40 Am.
Rep. 488.

40. Wynehamer v. People, 13 N. Y. 378
[cited in Bartemeyer v. Iowa, 18 Wall.

(U. S.) 129, 21 L. ed. 929].

41. See also, generally, Streets and High-
ways.

42. State v. Aldrich, 70 N. H. 391, 47 Atl.

602, 85 Am. St. Rep. 631.

43. Com. V. Abrahams, 156 Mass. 57, 30

N. E. 79.

As to police power generally see supra, VI.

44. In re Flaherty, 105 Cal. 558, 38 Pac.

981, 27 L. R. A. 529; Sawyer v. Davis, 136

Mass. 239, 49 Am. Rep. 27 ; Pedrick v. Bailey,

12 Gray (Mass.) 161; In re Nightingale, 11

Pick. (Mass.) 168; Roderick v. Whitson, 51

Hun (N. y.) 620, 4 N. Y. Suppl. 112, 22

N. Y. St. 858; Seward v. Beach, 29 Barb.

(N. Y.) 239; Wilson V. Eureka City, 173

U. S. 32, 19 S. Ct. 317, 43 L. ed. 603.

To deposit " any glass, broken ware, dirt,

rubbish, garbage, or filth " on a public street

may be prohibited. Eao p. Casinello, 62 Cal.

538.
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To remain within the limits of the market
more than twenty minutes may be prohib-
ited. Com. V. Brooks, 109 Mass. 355.

Prior consent may be required before it is

permitted to " make orations, harangues, or

loud outcries." Com. v. Abrahams, 156 Mass.
57, 30 N. E. 79; Com. v. Davis, 140 Mass.
485, 4 N. E. 577.

45. State -v. Aldrich, 70 N. H. 391, 47 AtL
602, 85 Am. St. Kep. 631.

46. Vanderbilt v. Adams, 7 Cow. (N. Y.)
349.

An ordinance prohibiting marching with-
out first obtaining the written consent of the
mayor, but providing that the ordinance
should not apply to fire companies or state

militia, and that permission should not bfr

refused any political party which had a reg-

ular state organization, was held unconstitu-
tional, as such discriminations were unreason-
able and conferred arbitrary power upon the
mayor. Garrabad v. Dering, 84 Wis. 585, 54
N. W. 1104, 36 Am. St. Rep. 948, 19 L. R. A.
858 [distinguished in In re Flaherty, 105 Cal.
558, 38 Pac. 981, 27 L. R. A. 529].

47. Jones v. Brim, 165 U. S. 180, 17 S. Ct.

282, 41 L. ed. 677 [affirming 11 Utah 200. 39-

Pac. 825, 29 L. R. A. 97].
48. As for example obliging a tenant or

owner of a house to remove snow from thfr

sidewalk, when the constitution provides
that there shall be a tax for that purpose.
State V. Jackman, 69 N. H. 318, 41 Atl. 347,
42 L. R. A. 438.

49. See also, generally, Sunday; and sti-

pra, VI.
50. People v. Sheriff, 13 Misc. (N. Y.)

587, 35 N. Y. Suppl. 19, 69 N. Y. St.
215.
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Sunday-closing law certain designated business °' or prohibiting the playing of a

certain game on that day, where any fee is charged,^* is not a denial of the equal

protection of the law.

11. Taxation ^^— a. In General. The constitution of the United States con-

tains no provision, express or implied, that taxes must be equal and uniform, nor
is there any fundamental principle of free government or natural justice requir-

ing uniformity and equality. In fact the provisions of the constitution are iiicon-

Bistent with the existence of a theory of equality in taxation, which the judicial

department is empowered to define and impose on the legislative. When the

power of taxation is exercised considerations of public policy must dominate ;
^

and the only rule of equality in respect to taxation is that the same means and
methods shall be applied impartially to all the constituents of each class, so that

the law shall act equally and uniformly upon all persons in similar circumstances.'*

Therefore uniformity is necessary to the validity of a tax levied upon the persons

or property of citizens, but not to the validity of a tax on a corporation as such.^*'

A greater tax may be placed on a foreign corporation than on a domestic one,'^

nor does the payment of a tax on goods where shipped exempt them from taxa-

tion where tliey are sold.^ A state cannot, however, discriminate between the

property of citizens and that of non-residents^' or place a tax on the employment
of aliens only.™

b. Determination. Different methods of ascertaining value, and difEerent

methods and remedies for the collection of properly assessed taxes may be pro-

vided. For these purposes the differences in the nature and uses of property

may be taken into consideration ; but all questions of this character relate to

methods of procedure and not to the fundamental right involved. '* The state

51. state u. Nichols, 28 Wash. 628, 69

Pac 372,

52. State v. Hogreiver, 152 Ind. 652, 53

N. E. 921, 45 L. R. A. 504.

53. See also, generally. Taxation.
54. State v. Travelers' Ins. Co., 73 Conn.

255, 47 Atl. 299, 57 L. R. A. 481; Simpson
17. Hopkins, 82 Md. 478, 33 Atl. 714; Knowl-
ton V. Moore, 178 U. S. 41, 20 S. Ct. 747, 44

L. ed. 969 (inheritance tax) ; Davidson v.

New Orleans, 96 U. S. 97, 105, 24 L. ed. 616;

Chicago Union Traction Co. v. State Bd. of

Equalization, 112 Fed. 607. See also Magoun
V. Illinois Trvist, etc.. Bank, 170 U. S. 283,

18 S. Ct. 594, 42 L. ed. 1037 (inheritance

tax) ; Bell's Gap E. Co. v. Pennsylvania, 134

U. S. 232, 10 S. Ct. 533, 33 L. ed. 892. Com-
pare Santa Clara County v. Southern Pac.

R. Co., 18 Fed. 385; In re Railroad Tax
Cases, 8 Sawy. (U. S.) 238, 13 Fed. 722.

55. Cincinnati, etc., R. Co. v. Kentucky,

115 U. S. 321, 6 S. Ct. 57, 29 L. ed. 414.

56. Home Ins. Co. v. Swigert, 104 111. 653

;

New York City F. Dept. v. Stanton, 28 N. Y.

App. Div. 334, 51 N. Y. Suppl. 242.

57. Ducat V. Chicago, 48 111. 172, 95 Am.
Dec. 529; Southern Bldg., etc., Assoc, v. Nor-

man, 98 Kv. 294, 17 Ky. L. Rep. 887, 32

S. W. 952. 56 Am. St. Rep. 367, 31 L. R. A.

41; Com. f. Germania L. Ins. Co., 11 Phila.

(Pa.) 553, 33 Leg. Int. (Pa.) 169; Copper

Co. V. Scherr. 50 W. Va. 533, 40 S. E. 514.

58. Ex p. Thornton, 4 Hughes (U. S.) 220,

12 Fed. 538.

59. Ducat r. Chicago, 48 111. 172, 95 Am.
Dee. 529; Halloway c. Police Jury, 16 La.

Ann. 203; Walling v. Michigan, 116 U. S.

446, 6 S. Ct. 454, 29 L. ed. 691; Welton v.

Missouri, 91 U. S. 275, 23 L. ed. 347; Ward
V. Maryland, 12 Wall. (U. S.) 418, 20 L. ed.

449.

60. Juniata Limestone Co. v. Blair County
Com'rs, 7 Pa. Dist. 201; Ade v. County
Com'rs, 7 Pa. Dist. 199, 20 Pa. Co. Ct. 672:
Fraser v. McConway, etc., Co., 6 Pa. Dist.

555.

61. Central Pac. R. Co. v. State Bd. of

Equalization, 60 Cal. 35 ; Ducat v. Chicago,
48 111. 172, 95 Am. Dec. 529; Merchants', etc.,

Nat. Bank v. Pennsylvania, 167 U. S. 461,
17 S. Ct. 829, 42 L. ed. 236; Bell's Gap R.
Co. V. Pennsylvania, 134 (J. S. 232, 10 S. Ct.

533, 33 L. ed. 892; Nashville, etc., R. Co. v,

Taylor, 86 Fed. 168; Pacific Express Co. v.

Seibert, 44 Fed. 310.

A statute practically classifying railroad

property as a separate class for the purpose
of taxation does not for that reason deny the
railroad the equal protection of the laws.

Owensboro, etc., R. Co. v. Daviess County, 8
Ky. L. Rep. 773, 3 S. W. 164; Florida Cent.,

etc., E. Co. V. Reynolds, 183 U. S. 471, 22
S. Ct. 176, 46 L. ed. 283; Cincinnati, etc., R.

Co. V. Kentucky, 115 U. S. 321, 6 S. Ct. 57,

29 L. ed. 414.

A statute distributing the rolling-stock

and personal property of a railroad among
several counties traversed by the road for

purpose of taxation, whereas the property of

other corporations and individuals is taxed

in the county of its principal office, although

in such distribution the railroad is subject

to varying rates of taxation, is valid. Co-

lumbus Southern R. Co. v. Wright, 89 Ga.

[XII, B, 11, b]
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may determine what property shall be taxable ^^ and to what class of property it

belongs, that is, to taxable personal property or to taxable real property,*^ by whom
it shall be taxed,^ and how its assessable value shall be determined ;*^ may provide
different modes of assessment for different kinds of property'^ and different

means for enforcing the collection of taxes ;
*' or may require a certain percentage

of the gross earnings of a railroad in lieu of taxes,^ likewise the rate of taxation

may be made to depend on different things,^' as on the kind of estate''"' or on the
value of the estate''^ or the state legislature may make exemptions of certain

574, 15 S. E. 293 laf^rmed in 151 U. S. 470,
14 S. Ct. 396, 38 L. ed. 238].

Provision for the taxing of savings banks
by assessing the " paid up capital " is not un-
constitutionally discriminative against na-
tional banks, the " shares " of which are
taxed. Davenport Nat. Bank v. Board of

Equalization, 64 Iowa 140, 19 N. W. 889.

Different lengths of time between making
assessments is valid. Central Iowa R. Co. v.

Board of Sup'rs, 67 Iowa 199, 25 N. W. 128

;

Chamberlain v. Walter, 60 Fed. 788. And see

State V. Under-Ground Cable Co., (N. J.

1S89) 18 Atl. 581.

An act providing only one hearing for rail-

road companies, and that before the state

board, while the ordinary taxpayer was' al-

lowed a hearing before one board and then a
right to appeal to the state board, is valid.

Pittsburgh, etc., K. Co. v. Backus, 133 Ind.

625, 33 N. E. 432 laffirmed in 154 U. S. 421,

14 S. Ct. 1114, 38 L. ed. 1031] ; Indianapolis,

etc., R. Co. V. Backus, 133 Ind. 609, 33 N. E.

443; Cleveland, etc., R. Co. v. Backus, 133

Ind. 513, 33 N. E. 421, 18 L. R. A. 729.

Providing for a corporation a different op-

portunity to correct an assessment than that
provided for an individual is valid. New York
V. Barker, 179 U. S. 279, 21 S. Ct. 121, 45

L. ed. 190 [affirming 158 N. Y. 709, 53 N. E.

1130]. See also People v. Coleman, 4 N. Y.

Suppl. 417, 21 N. Y. St. 178.

62. Mackay v. San Francisco, 113 Cal. 392,

45 Pac. 696 [folloioing Kirtland v. Hotchkiss,

100 U. S. 491, 25 L. ed. 588].

63. Mortgage on realty may be taxed as

realty. Savings, etc., Soc. v. Multnomah
County, 169 U. S. 421, 18 S. Ct. 392, 42

L. ed. 803. See also Russell v. Croy, 164 Mo.
69, 63 S. W. 849; Northern Pac. R. Co. v.

Walker, 47 Fed. 681.

64. State v. Travelers' Ins. Co., 73 Conn.

255, 47 Atl. 299, 57 L. R. A. 481 [affirmed

in 185 U. S. 364, 22 S. Ct. 673, 46 L. ed.

949].
65. State v. Smith, 158 Ind. 543, 63 N. E.

25, 214, 64 N. E. 18; Newport v. Mudgett,

18 Wash. 271, 51 Pac. 466 [quoting Bell's

Gap R. Co. V. Pennsylvania, 134 U. S. 232,

10 S. Ct. 533, 33 L. ed. 892]. See also Com-
mercial Nat. Bank v. Chambers, 182 U. S.

556, 21 S. Ct. 863, 45 L. ed. 1227 [affirming

2J Utah 324, 61 Pac. 560, 56 L. R. A. 346,,

holding a refusal to deduct the value of real

estate owned in other states by a national

bank from the value of its shares of stock

does not make an unlawful discrimination

against such banks or deny them the equal
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protection of the laws, where such deduction
is not authorized by the laws of the state in

valuing shares of stock of other corpora-
tions] ; Savings, etc., Soc. v. Multnomah
County, 169 U. S. 421, 18 S. Ct. 392, 42
L. ed. 803.

66. Pittsburgh, etc., R. Co. i. Backus, 133
Ind. 625, 33 N. E. 432; Indianapolis, etc., R.
Co. V. Backus, 133 Ind. 609, 33 N. E. 443.

67. Louisville, etc., R. Co. v. Boney, 117
Ind. 501, 20 N. E. 432, 3 L. R. A. 435: Pa-
cific Express Co. v. Seibert, 142 U. S. 339, 12
S. Ct. 250, 35 L. ed. 1035. See also Sawyer
V. Dooley, 21 Nev. 390, 32 Pac. 437, holding
valid a, statute authorizing the sale of land
>to pay a lien for a delinquent tax by simply
giving certain notices where the lien is under
three hundred dollars, instead of bringing an
action and obtaining judgment as is neces-

,sary when the lien is more than three hun-
dred dollars is constitutional.

68. Northern Pac. R. Co. v. Tressler, 2
N. D. 397, 51 N. W. 787; Northern Pac. R.
Co. V. Brewer, 2 N. D. 396, 51 N. W. 787;
Northern Pac. R. Co. r. Strong, 2 N. D. 395,
51 N. W. 787; Northern Pac. R. Co. v.

Barnes, 2 N. D. 395, 51 N. W. 786; Northern
Pac. R. Co. V. Barnes, 2 N. D. 310, 51 N. W.
386. And see State v. Duluth, etc., R. Co.,

77 Minn. 433, 80 N. W. 626; Marr r. Stearns,
72 Minn. 200, 75 N. W. 210; Northern Pac.
R. Co. V. Walker, 47 Fed. 681.

69. Russell v. Croy, 164 Mo. 69, 63 S. W.
849 [quoting Santa Clara County v. Southern
Pac. R. Co., 118 U. S. 394, 6 S. Ct. 1132, 30
L. ed. 118].
The rate of an inheritance tax may be made

to depend on the degree of consanguinity.
Knowlton v. Moore, 178 U. S. 41, 20 S. Ct.

747, 44 L. ed. 969; Magoun v. Illinois Trust,
etc.. Bank, 170 U. S. 283, 18 S. Ct. 596, 42
L. ed. 1037; U. S. v. Perkins, 163 U. S. 625,
16 S. Ct. 1073, 41 L. ed. 287; Wallace v.

Myers, 38 Fed. 184, 4 L. R. A. 171.

70. Billings v. People, 189 III. 472, 59
N. E. 798.

71. An inheritance tax the rate of which
is made to progress with the amount of the
estate passing is constitutional, Knowlton
V. Moore, 178 U. S. 41, 20 S. Ct. 747, 44
L. ed. 969; Magoun v. Illinois Trust, etc..

Bank, 170 U. S. 283, 18 S. Ct. 594, 42 L. ed.

1037. See State v. Ferris, 53 Ohio St. 314,

41 N. E. 579, 30 L. R. A. 218, holding that
an inheritance tax exempting from its opera-
tion estates not exceeding twenty thousand
dollars in value, taxing the whole of all es-

tates exceeding that amount, and fixing a
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classes of property." So also a special tax may be put on a special district for a

local purpose,'* but such local tax cannot exclude from its benefits any person on
whom it fallsJ*

12. Discriminations— a. In General. The fourteenth amendment was intended

to secure equality of rights to all people;''^ and this includes equal exemption
with others of the same class from all charges and burdens of every kind/*

although a law may discriminate in favor of a certain class, and if founded upon
a reasonable distinction in principle it does not deny the equal protection of the

laws."

b. By Reason of Race or CoIof ''*— (i) Mule Statmd. This prohibition does,

however, clearly prohibit unfriendly legislation distinctly because of color''

or race.* Hence a city ordinance requiring all the inhabitants of a certain

race to remove from the portion of a city tlieretofore occupied by them to

another designated portion of the city,*^ an act which prohibits or places a penalty

on the employment of a person because of his race,^ a statute excluding negroes

from the benefits of a homestead act,^ or a statute which sets aside any race of

foreigners as special objects of taxation and taxing them in their character as

foreigners^ is unconstitutional.

(ii) Application OF BuLE— (a) Competency of Witnesses.^ The fourteenth

amendment does not apply so as to prevent congress from regulating the compe-
tency of witnesses in the United States court ^ or the state legislature as to their

competency in state courts,^' except where congress has provided that persons of

those races shall have equal rights with white people to give evidence.^^

(b) Constitution of Juries.^^ A citizen cannot be excluded from acting on a

jury merely because of his race or color ; '" but this does not mean that a jury

higher rate of taxation on the estates of

larger value than on the estates of smaller

value denies the equal protection of the laws
as declared in the Bill of Rights, § 2.

72. King V. Mullins, 171 U. S. 404, 18

S. Ct. 925, 43 L. ed. 214; Magoun -u. Illinois

Trust, etc., Bank, 170 U. S. 283, 18 S. Ct.

594, 42 L. ed. 1037.

73. Martin v. Laurens School Dist., 57

S. C. 125, 35 S. E. 517; Lovenberg v. Gal-

veston, 17 Tex. Civ. App. 162, 42 S. W. 1024.

74. Atchison, etc., R. Co. v. Clark, 60 Kan.

826, 58 Pae. 477, 47 L. R. A. 77 [modifying

8 Kan. App. 733, 54 Pac. 930].

75. Donnell v. State, 48 Miss. 661, 12 Am.
Rep. 375; In re Slaughter-House Cases, 16

Wall. (U. S.) 36, 21 L. ed. 394. See also

Gaines v. State, 39 Tex. 606.

76. In re Ah Fong, 3 Sawy. (U. S.) 144, 1

Fed. Gas. No. 102, 13 Am. L. Reg. N. S. 761,

3 Am. L. Rec. 403, 9 Am. L. Rev. 359, 1

Centr. L. J. 516, 7 Chic. Leg N. 17, 20

Int. Rev. Rec. 112.

77. American Sugar Refining Co. v. Louisi-

ana, 179 U. S. 89, 21 S. Ct. 43, 45 L. ed. 102

[affirming 51 La. Ann. 562, 25 So. 447].

78. See also, generally. Civil Rights, 7

Cyc. 158.

79. Strauder v. West Virginia, 100 U. S.

303, 25 L. ed. 664. See also Riggsbee v. Dur-

ham, 94 N. C. 800; Puitt v. Gaston County

Com'rs, 94 N. C. 709, 55 Am. Rep. 638 ; Clay-

brook V. Owensboro, 23 Fed. 634, 16 Fed. 297.

80. In re Parrott, 6 Sawy. (U. S.) 349, 1

Fed. 481, 1 Ky. L. Rep. 136.

81. In re Lee Sing, 43 Fed. 359. See also

[68]

Jew Ho V. Williamson, 103 Fed. 10, holding

void a municipal regulation establishing a
quarantine district, where it is shown that

such regulation is enforced against all Chi-

nese persons within the district, and against

the buildings occupied by them, but not en-

forced against persons of other races or

against their residences within the same dis-

trict.

83. Juniata Limestone Co. v. Fagley, 187

Pa. St. 193, 42 Wkly. Notes Cas. (Pa.) 537,

<tj Atl. 977, 42 L. R. A. 442; In re Parrott,

6 Sawy. (U. S.) 349, 1 Fed. 481, 1 Ky. L.

Rep. 136.

83. Custard v. Poston, 8 Ky. L. Rep. 260,

1 S. W. 434; Eubank v. Eubank, 7 Ky. L.

Rep. 295.

84. Lin Ging v. Washburn, 20 Cal. 534.

85. See, generally. Witnesses.
86. Li Sing v. U. S., 180 U. S. 486, 21

S. Ct. 449, 45 L. ed. 634 [affirming 86 Fed.

896, 30 C. C. A. 451, holding valid an act of

congress excluding Chinese from being wit-

nesses to certain facts in a case under the

Chinese immigration law] ; Chae Chan Ping

D. U. S., 130 U. S. 581, 9 S. Ct. 623, 32

L. ed. 1068.

87. People v. Brady, 40 Cal. 198, 6 Am.
Rep. 604 [overruling People v. Washington,

36 Cal. 658].

88. Kelley v. State, 25 Ark. 392; Ex p.

Warren, 31 Tex. 143.

89. See, generally, Jubies.

90. Alabama.— Green v. State, 73 Ala. 26.

Florida.— Ta.TTa.rLce v. State, (Fla. 1901)

30 So. 685.

[XII, B, 12, b, (n), (b)]
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must be composed of persons of each race in proportion to their respective num-
bers as citizens ;

°' nor has any one a right to demand that a jnrj shall be composed
of persons of both races.*^ So too this amendment applies only to race or color,
and does not prevent exclusion because of lack of some reasonable qualification."

(o) Intermarriage. The courts do not treat marriage as a mere contract
between the parties, but as a status yv institution ;

** and a statute prohibiting the
marriage relation between white persons and persons of African descent in no
way impairs their legal rights or denies to them equal protection of the laws.*^

But where the state constitution provides that the social statue of the citizen shall
never be the subject of legislation, the legislature cannot repeal former laws pro-
hibiting marriages between white and colored persons nor enact new laws con-
cerning such marriages.^'

(d) JPuhUo Conveyances, Schools, and Places of Amusement, Etc?' Equality
before the law means that all people shall have equal rights and share equal bur-
dens, but not that every person shall have the identical rights and burdens which
his neighbor has. Where the accommodations or privileges granted the colored
race are equal to those granted the white race there is no denial of the equal pro-
tection of the laws. Therefore while equal accommodations must be given the

Kentucky.— Haggard v. Com., 79 Ky. 366;
Com. V. Johnson, 78 Ky. 509.

Maryland.— See Cooper v. State, 64 Md.
40, 20 Atl. 986.

Texas.— Smith v. State, (Tex. Crim. 1902

>

69 S. W. 151; Leach v. State, (Tex. Crim.
1901) 62 S. W. 422; Kipper v. State, (Tex.

Crim. 1901) 62 S. W. 420.

United States.— Neal v. Delaware, 103

U. S. 370, 26 L. ed. 567 ; Eac p. Virginia, 100
U. S. 313, 25 L. ed. 667; Strauder v. West
Virginia, 100 U. S. 303, 25 L. ed. 664.

See 10 Cent. Dig. tit. " Constitutional
Law," § 724.

The denial to Mongolians who are aliens of

the right to serve as jurors does not conflict

with the fourteenth amendment, as such de-

nial is made because they are aliens and not
by reason of race or color. State v. Ah Chew,
16 Nev. 50, 40 Am. Rep. 488. Compare
Templar v. Michigan State Bd. Examiners,
(Mich. 1902) 90 N. W. 1058, 9 Detroit

Leg. N. 300, where it was held that no dis-

crimination could be made on account of cit-

izenship, and therefore a barber could not be

denied a license because he was an alien.

91. Whitney v. State, (Tex. Crim. 1901)

63 S. W. 245. And see Hubbard v. State,

(Tex. Crim. 1902) 67 S. W. 413.

92. Kentucky.— Haggard v. Com., 79 Ky.
366.

New Jersey.— Bullock v. State, 65 N. J. L.

557, 47 Atl. '62, 86 Am. St. Eep. 668.

South Carolina.— State ». Brownfield, 60

',S. C. 509, 39 S. E. 2.

' Texas.— Lewis v. State, (Tex. Crim. 1900)

69 S. W. 1116.

United States.— Ex p. Virginia, 100 U. S.

313, 25 L. ed. 667.

See 10 Cent. Dig. tit. " Constitutional

Law," § 724.
_ . .

A law conferring on the. jury commission-

ers judicial powers in the selection of citizens

for jury service is not on that account un-

constitutional. Murray v. Louisiana, 163

[XII, B. 12. b. (n), (b)]

U. S. 101, 16 S. Ct. 990, 41 L. ed. 87 ; Ex p.
Murray, 66 Fed. 297. See also Neal v. Dela-
ware, 103 U. S. 370, 26 L. ed. 567.

93. Sands v. Com., 21 Gratt. (Va.) 871;
McKinney v. State, 3 Wyo. 719, 30 Pac. 293,
16 L. R. A. 710; Williams v. Mississippi, 170
U. S. 213, 18 S. Ct. 583, 43 L. ed. 1012; Gib-
son V. State, 162 U. S. 665, 16 S. Ct. 904, 40
L. ed. 1075.

94. Green v. State, 58 Ala. 190, 29 Am.
Rep. 739; Frasher v. State, 3 Tex. App. 263^

30 Am. Eep. 131.

05. Alabama.— Green v. State, 58 Ala.
190, 29 Am. Rep. 739. Compare Burns v.

State, 48 Ala. 195, 17 Am. Rep. 34.

Arkansas.— Dodson v. State, 61 Ark. 57,
31 S. W. 977.

Indiana.— State v. Gibson, 36 Ind. 389, 16

Am. Rep. 42.

Missouri.— State v. Jackson, 80 Mo. 175,

50 Am. Rep. 499.

North Carolina.— Puit v. Gaston County
Com'rs, 94 N. C. 709, 55 Am. Eep. 638.

Tennessee.— Lonas v. State, 3 Heisk.
(Tenn.) 287.

Texas.— Frasher v. State, 3 Tex. App. 263,

30 Am. Rep. 131.

United States.— Georgia v. Tutty, 41 Fed.

753, 7 L. R. A. 50; Ex p. Kinney, 3 Hughes
(U. S.) 9, 14 Fed. Cas. No. 7,825, 7 Reporter
712, 3 Va. L. J. 370; Ex p. Francois, 3 Woods
(U. S.) 367, 9 Fed. Cas. No. 5,047; In re

Hobbs, 1 Woods (U. S.) 537, 12 Fed. Cas.

No. 6,550, 4 Am. L. T. Rep. (U. S. Cts.)

190.

See 10 Cent. Dig. tit. " Constitutional
Law," § 716.

It does not take away equal civil rights.

—

State V. Gibson, 36 Ind. 389, 10 Am. Rep. 42;
Puitt V. Gaston Coimty Com'rs, 94 N. C.

709, 55 Am. Eep. 638; Francois v. State, 9
Tex. App. 144.

96, Scott V. State, 39 Ga. 321.

97. See, generally, Civn, Eiohtb, 7 Cyc>
158 ; Schools and School Distbicts.
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races in public conveyances,^^ in hotels, inns, theaters, etc.,'' and in pnblic schools,'-

the fact that the races are kept separate is, however, immaterial, and, in the
absence of state prohibitions against such separation,^ separate equal accommoda-
tions may be provided either in transportation,' schools,* or theaters.^

(e) Punishments. It is not a denial of the equal protection of the law to
place a different punishment on certain acts when committed between persons of

the same race from that imposed when committed between persons of different

races.*

c. By Reason of Sex. It is not a denial of equal protection of the law to

exclude women from acting as jurors,'' so too a statute may provide that railroads

shall furnish separate but equal accommodations for male and female passengers.*

d. In Criminal Liability. Whenever the law operates alike upon all persons
similarly situated, equal protection cannot be said to be denied ;

' but an act which

98. De Cuir v. Benson, 27 La. Ann. 1;
Donnell v. State, 48 Miss. 661, 12 Am. Rep.
375; West Chester, etc., K. Co. v. Miles, 55
Pa. St. 209, 93 Am. Dec. 744; Plessy v. Fer-
guson, 163 U. S. 537, 16 S. Ct. 1138, 41 L. ed.

256 [affirming 45 La. Ann. 80, 11 So. 948, 18
L. E. A. 639] ; Anderson v. Louisville, etc.,

E. Co., 62 Fed. 46.

99. Donnell v. State, 48 Miss. 661, 12 Am.
Eep. 375; U. S. v. Newcomer, 27 Fed. Cas.
No. 15,868, 13 Alb. L. J. 221, 1 Cine. L. Bui.

69, 22 Int. Eev. Eec. 115, 11 Phila. (Pa.)

519, 33 Leg. Int. (Pa.) 94, 23 Pittsb. Leg. J.

(Pa.) 221.

1. Ward V. Flood, 48 Cal. 36, 17 Am. Eep.
405; Dawson v. Lee, 83 Ky. 49; State v.

DuflFy, 7 Nev. 342, 8 Am. Eep. 713; Davenport
V. Cloverport, 72 Fed. 689. Compare Marshall
V. Donovan, 10 Bush (Ky.) 681.

2. For a state may pass a valid act prohib-

iting the separation of pupils because of color

or race, and after the passage of such act

any separation by reason thereof is uncon-
stitutional. Kaine V. Com., 101 Pa. St. 490.

3. Illinois.— See Chicago, etc., E. Co. v.

Williams, 55 111. 185, 8 Am. Eep. 641.

Louisiana.— Ex p. Plessy, 45 La. Ann. 80,

11 So. 948, 18 L. E. A. 639.

Mississippi.— Donnell v. State, 48 Miss.

661, 12 Am. Rep. 375.

Pennsylvania.— West Chester, etc., R. Co.

V. Miles, 55 Pa. St. 209, 93 Am. Dec. 744.

United Btates.— Plessy v. Ferguson, 163

U. S. 537, 16 S. Ct. 1138, 41 L. ed. 256 [af-

firming 45 La. Ann. 80, 11 So. 948, 18 L. E. A.

639] ; Anderson v. Louisville, etc., R. Co., 62

Fed. 46.

See 10 Cent. Dig. tit. "Constitutional

Law," § 715.

4. California.— Ward v. Flood, 48 Cal. 36,

17 Am. Eep. 405.

Indiana.— State v. Gray, 93 Ind. 303 ; State

17. Grubb, 85 Ind. 213 ; Cory v. Carter, 48 Ind.

327, 17 Am. Eep. 738.

Missouri.—^Lehew v. Brummell, 103 Mo.
546, 15 S. W. 765, 23 Am. St. Rep. 895, 11

L. E. A. 828.

New York.— People v. Gallagher, 93 N. Y.

438, 45 Am. Eep. 232 [affirming 11 Abb. N.

Cas. (N. Y.) 187] ; Dallas v. Fosdick, 40 How.
Pr. (N. Y.) 249.

North Carolina.— Puitt v. Gaston County
Com'rs, 94 N. C. 709, 55 Am. Eep. 638.

Ohio.—-Van Camp v. Board of Education,
9 Ohio St. 406; State v. Cincinnati, 19 Ohio
178.

United States.— U. S. v. Buntin, 10 Fed.

730; Bertonneau v. City Schools Directors, 3
Woods (U. S.) 177, 3 Fed. Cas. No. 1,361.

See 10 Cent. Dig. tit. " Constitutional
Law," § 723.

An act providing separate schools for the
Crcatan Indians from which all negroes " to
the fourth generation " are excluded is valid.

McMillan v. School Committee Dist. No. 4,

107 N. C. 609, 12 S. E. 330, 10 L. R. A. 823.

Such separate schools must be reasonably
accessible and must afford substantially equal
educational advantages with those provided
for white children. Cory v. Carter, 48 Ind.

327, 17 Am. Eep. 738; Puitt v. Gaston County
Com'rs, 94 N. C. 709, 55 Am. Eep. 638 ; People
V. Gallagher, 11 Abb. N. Cas. (N. Y.) 187;
Claybrook v. Owensboro, 23 Fed. 634; U. S.

V. Buntin, 10 Fed. 730. See also Hooker v.

Greenville, 130 N. C. 472, 42 S. E. 141; Gum-
ming V. Board of Education, 175 U. S. 528,

20 S. Ct. 197, 44 L. ed. 262 [affirming 103
Ga. 641, 29 S. E. 488].

5. Younger v. Judah, 111 Mo. 303, 19 S. W.
1109, 33 Am. St. Eep. 527, 16 L. E. A. 558.

6. Adultery and fornication between a
white person and a negro may be more heav-
ily punished than the same acts between white
persons or between negroes. Pace v. State, 69
Ala. 231, 44 Am. Eep. 513; Green v. State,

58 Ala. 190, 29 Am. Eep. 739 [overruling

Burns v. State, 48 Ala. 105, 17 Am. Eep. 34]

;

Ford V. State, 53 Ala. 150; Ellis v. State, 42

Ala. 525; Pace v. State, 106 U. S. 583, 1

S. Ct. 637, 27 L. ed. 207, 4 Ky. L. Eep. 840.

The state may make a bastardy law which
applies only to white women giving birth to-

illegitimate children. Plunkard V. State, 67
Md. 364, 10 Atl. 225, 309.

7. McKinney v. State, 3 Wyo. 719, 30 Pac.

293, 16 L. E. A. 710. See also Strauder v^

West Virginia, 100 U. S. 303, 25 L. ed. 664.

8. Chicago, etc., R. Co. v. Williams, 55 111.

185, 8 Am. Eep. 641.

9. State V. Whitehouse, 95 Me. 179, 49

Atl. 869; Marchant v. Pennsylvania R. Co.,

[XII, B, 12, d]
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is made a crime for one person must be made a crime equally if done by any per-
son coming within the same description as the first, or tlie equal protection of the
laws will be denied to the former.'" With this distinction in view, however, the
legislature has a wide discretion in declaring certain acts to be crimes. Thus it

may so declare witli regard to the enticing away of a servant under a written con-
tract,'! playing on musical instruments or having women present in public drink-
ing saloons after midnight,^ obtaining board or lodging in any hotel by means of
any trick or deception,'^ counterfeiting the labels of working-men's unions," receiv-

ing money liy a banker or broker for deposit with knowledge that he is unsafe or
insolvent, '^ and refusing to disclose when convicted of intoxication, where and
from whom the liquor was procured.'*

e. In Criminal Punishment. The punishment for the same offense must be the
same for all persons in the same class." This does not prevent the legislature

from providing a special punishment for a special class of offenders '^ or increase

the punishment of previous offenders," although it does prevent it from prescrib-

ing for an escaoed prisoner a term equal to his original term.^
13. Creation OR Discharge of Liability— a. In General. In the exercise of

the police power the legislature, if they think it is for the public good, may in

many instances place certain liabilities on certain parties, and discharge certain

liabilities from other parties, without denying the equal protection of the laws.

Thus a statute may give a right to security fees,^' a certain lien for a certain kind
of work,^ but a statute may not constitutionally give a lien to certain person-s

named therein ;^ may allow attorney's fees as part of the judgment in particular

classes of actions,^ and such allowance may be made to depend on the nature of

153 U. S. 380, 14 S. Ct. 894, 38 L. ed. 751;
Walston 1.-. Nevin, 128 U. S. 578, 9 S. Ct. 192,

32 L. ed. 544.

10. State V. Divine, 98 N. C. 778, 4 S. E.

477; Budd v. State, 3 Humphr. (Tenn.) 483,

39 Am. Dec. 189 ; In re Langford, 57 Fed. 570.

11. Murrell v. State, 44 Ala. 367.

12. Ex p. Smith, 38 Cal. 702.

13. State V. Kingsley, 108 Mo. 135, 18

S. W. 994.

14. Com. V. Norton, 16 Fa. Super. Ct. 423,

making it a misdemeanor.
15. State V. Darrah, 152 Mo. 522, 54 S. W.

226; Baker v. State, 54 Wis. 368, 12 N. W.
12; Dreyer v. Pease, 88 Fed. 978. See also

Winchester v. Howard, 136 Cal. 432, 64 Pac.

692, 69 Pac. 77, 89 Am. St. Rep. 153.

16. In re Clayton, 59 Conn. 510, 21 Atl.

1005, 21 Am. St. Eep. 128, 13 L. R. A. 66,

making it contempt.
17. Barbier v. Connolly, 113 U. S. 27, 5

S. Ct. 357, 28 L. ed. 923; Fraser v. McCon-
way, etc., Co., 82 Fed. 257; In re Grice, 79

Fed. 627; Cully v. Baltimore, etc., R. Co., 1

Hughes (U. S.) 536, 6 Fed. Cas. No. 3,466;

Ho Ah Kow V. Nunan, 5 Sawy. (U. S.) 522,

12 Fed. Cas. No. 6,546, 20 Alb. L. J. 250, 8

Am. L. Rec. 72, 18 Am. L. Reg. N. S. 676, 4
Cine. L. Bui. 545, 25 Int. Rev. Rec. 312, 3

Pac. Coast L. J. 415, 27 Pittsb. Leg. J. (Pa.)

40, 8 Reporter 195, 13 West. Jur. 409.

18. Emp. Liddell, 93 Cal. 633, 29 Pac. 251;

Slate V. Whitehouse, 95 Me. 179, 49 Atl. 869;

People V. Coon, 67 Hun (N. Y.) 523, 22 N. Y.

Suppl. 865, 51 N. Y. St. 339.

19. Sturtevant v. Com., 158 Mass. 598, 33

N. E. 648; McDonald V. Massachusetts, 180

U. S. 311, 21 S. Ct. 389, 45 L. ed. 542; In re
Boggs, 45 Fed. 475.
A statute prescribing what shall constitute

a habitual criminal and prescribing the pun-
ishment for such on conviction of any felony
is valid. McDonald v. Com., 173 Mass. 322,
53 N. E. 874, 7.3 Am. St. Rep. 293.

20. State v. Lewin, 53 Kan. 679, 37 Pac.
168.

21. In re Clark, 195 Pa. St. 520, 46 Atl.
127, 48 L. R. A. 587.
22. Mallory v. La Crosse Abattoir Co., 80

Wis. 170, 49 N. W. 1071.
23. Randolph v. Builders', etc.. Supply Co.,

106 Ala. 501, 17 So. 721.
24. A rkansas.— Dow v. Beidelman, 49 Ark.

455, 5 S. W. 718.

Illinois.— Vogel v. Pekoe, 157 111. 339, 42
N. E. 386, 30 L. R. A. 491; Peoria, etc., R.
Co. V. Duggan, 109 111. 537, 50 Am. Rep. 619.

Iowa.— Gano v. Minneapolis, etc., R. Co.,
114 Iowa 713, 87 N. W. 714, 89 Am. St. Rep.
393, 55 L. R. A. 263 ; Burlington, etc., R. Co.
V. Dey, 82 Iowa 312, 48 N. W. 98, 12 L. R. A.
436, 31 Am. St. Rep. 447.

Kansas.— British-American Assur. Co. v.

Bradford, 60 Kan. 82, 55 Pac. 335; At-
chison, etc., R. Co. V. Matthews, 58 Kan,
447, 49 Pac. 602; Missouri Pac. R. Co. v.
Merrill, 40 Kan. 404, 19 Pac. 793; Kansas
Pac. R. Co. V. Yauz, 16 Kan. 583; Kansas
Pac. R. Co. V. Mower, 16 Kan. 573 ; Atchison,
etc., R. Co. V. Campbell, 8 Kan. App. 661, 56
Pac. 509; Clark v. EUithorpe, 7 Kan. App.
337, 51 Pac. 940.

Louisiana.—Liquidating Com'rs v. Marrero,
106 La. 130, 30 So. 305 Idistinguishing Gulf,

[XII. B. 12, d]



CONSTITUTIONAL LA W [8 Cycj 107r

the suit or other circumstances ;
^ may provide tliat certain companies shall be

liable for an additional amount where they have failed to do some act which
it was their duty to do, and in consequence of which failure an injury has

occurred ;^^ may impose a penalty for the non-payment of taxes ;^ may provide

a penalty for malicious prosecution ;^ may provide that if a petitioner shall dis-

miss his petition, he shall be ordered on application of the defendant to pay costs

and reasonable attorney's fees,''' without denying the equal protection of the laws.

And a statute providing that a company shall be liable for an additional amount
in case of failure to pay a debt, claim, or damage for injury within a certain time
has been held not to deny the equal protection of the laws.*" So too the state

etc., E. Co. V. Ellis, 165 U. S. 150, 17 S. Ct.

255, 41 L. ed. 666].
Minnesota.— Cameron v. Chicago, etc., E.

Co., 63 Minn. 384, 65 N. W. 652, 31 L. E. A.
553.

Missouri.— Perkins v. St. Louis, etc., R.
Co., 103 Mo. 52, 15 S. W. 320, 11 L. E. A.
426; State v. Kerr, 8 Mo. App. 125.

Montana.— Wortman v. Kleinschmidt, 12

Mont. 316, 30 Pac. 280.

Nebraska.— Farmers', etc., Ins. Co. v. Dob-
ney, 62 Nebr. 213, 86 N. W. 1070; Lancashire
Ins. Co. V. Bush, 60 Nebr. 116, 82 N. W.
313.

Oregon.— Title Guarantee, etc., Co. v.

Wrenn, 35 Oreg. 62, 56 Pac. 271, 76 Am. St.

Eep. 454.

Tennessee.— Illinois Cent. E. Co. v. Crider,

,91 Tenu. 489, 19 S. W. 618 [distinguishing

St. Louis, etc., R. Co. v. Williams, 49 Ark.
492, 5 S. W. 883 ; Wilder v. Chicago, etc., E.
Co., 70 Mich. 382, 38 N. W. 289].

Texas.—Washington L. Ins. Co. v. Gooding,
19 Tex. Civ. App. 490, 49 S. W. 123; New
York L. Ins. Co. v. Smith, (Tex. Civ. App.
1897) 41 S. W. 680.

Wyoming.— Syndicate Imp. Co. v. Bradley,

7 Wyo. 228, 51 Pac. 242, 52 Pac. 532.

United States.— Atchison, etc., E. Co. v.

Matthews, 174 U. S. 96, 19 S. Ct. 609, 43

L. ed. 909 [affirming 58 Kan. 447, 49 Pac.

602].
Contra.— Alabama.—South, etc., E. Co. v.

Morris, 65 Ala. 193.

Georgia.— Phoenix Ins. Co. v. Schwartz, 115

Ga. 113, 41 S. E. 240, 57 L. R. A. 752; Phenix
Ins. Co. V. Hart, 112 Ga. 765, 38 S. E. 67

[following Gulf, etc., E. Co. v. Ellis, 165

U. S. 150, 17 S. Ct. 255, 41 L. ed. 666].

Michigan.—Lafferty v. Chicago, etc., E. Co.,

71 Mich. 35, 38 N. W. 660; Schut v. Chicago,

etc., R. Co., 70 Mich. 433, 38 N. W. 291;

Wilder v. Chicago, etc., R. Co., 70 Mich. 382,

38 N. W. 289.

Mississippi.— Chicago, etc., E. Co. v. Moss,

60 Miss. 641.

Utah.— Openshaw v. Halfin, 24 Utah 426,

68 Pac. 138.

United States.— Gulf, etc., E. Co. v. Ellis,

165 U. S. 150, 17 S. Ct. 255, 41 L. ed. 666

[reversing 87 Tex. 19, 26 S. W. 985].

See 10 Cent. Dig. tit. " Constitutional

Law," § 702.

25. Liquidating Com'rs v. Marrero, 106 La.

130, 30 So. 305.

26. Western Union Tel. Co. v. Ferguson,
157 Ind. 37, 60 N. E. 679.

27. Statutes prescribing an additional pen-
alty for the non-payment of taxes in certain

cases after suit are constitutional. State v.

Consolidated Virginia Min. Co., 16 Nev. 432;
Western Union Tel. Co. v. Indiana, 165 U. S.

304, 17 S. Ct. 345, 41 L. ed. 725,

Laws disfranchising voters for the non-pay-
ment of their poll taxes are constitutional.

Frieszleben v. Shallcross, 9 Houst. (Del.) 1,

19 Atl. 576, 8 L. E. A. 337.

28. Lowe V. Kansas, 163 U. S. 81, 16 S. Ct.

1031, 41 L. ed. 78.

29. Chicago Sanitary Dist. v. Bernstein,

175 111. 215, 71 N. E. 720.

30. Schimmele v. Chicago, etc., E. Co., 34
Minn. 216, 25 N. W. 347; Johnson v. Chicago,
etc., E. Co., 29 Minn. 425, 13 N. W. 673; Porter
V. Charleston, etc., E. Co., 63 S. C. 169, 41

S. E. 108; Union Cent. L. Ins. Co. v. Chown-
ing, 86 Tex. 654, 26 S. W. 982, 24 L. E. A.
504 [reversing 8 Tex. Civ. App. 455] ; Houston,
etc., E. Co. V. Harry, 63 Tex. 256 (holding

valid a statute allowing the recovery of an
amount equal to the freight charges for every

day's wrongful detention of freight); Fidelity,

etc., Co. V. AUibone, 15 Tex. Civ. App. 178,

39 S. W. 632 [distinguishing New York Mut.
L. Ins. Co. V. Simpson, (Tex. Civ. App. 1894)

28 S. W. 837; Union Cent. L. Ins. Co. v.

Chowning, 8 Tex. Civ. App. 455, 28 S. W.
117; New York Mut. L. Ins. Co. v. Blodgett,

8 Tex. Civ. App. 45, 27 S. W. 286; Mutual
L. Ins. Co. V. Walden, (Tex. Civ. App. 1894)

26 S. W. 1012; Fidelity Mut. L. Assoc, v.

Mettler, 185 U. S. 308, 22 S. Ct. 662, 46
L. ed. 922; Gulf, etc., E. Co. «. Ellis, 165

U. S. 150, 17 S. Ct. 255, 41 L. ed. 666]. See

also Gulf, etc., R. Co. v. Dwyer, 75 Tex. 580.

12 S. W. 1001, 16 Am. St. Rep. 926, 7 L. R. A.

478; Houston, etc., R. Co. v. State, 61 Tex.

342.

Contra.— See St. Louis, etc., R. Co. v. Wil-

liams, 49 Ark. 492, 5 S. W. 883; New York
L. Ins. Co. V. Smith, (Tex. Civ. App. 1897)

41 S. W. 680 (holding that a provision for

payment by the company of twelve per cent

above the amount of the loss and attorneys'

fees violated U. S. Const. Amendm. 14, i 1) ;

San Antonio, etc., R. Co. v. Wilson, (Tex.

App. 1892) 19 S. W. 910 (holding invalid an

act making railroads liable to an employee for

twenty per cent more than the amount orig-

inally due, if the railroad refused to pay ita
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may impose a fine or imprisonment on persons breaking certain kinds of contracts,*

but the statute must make no discrimination in the punishment for breach of a
contract between either party tliereto.^

b. As to Counties. Statutes making counties liable for injuries caused by
defects in highways or bridges are valid.

e. As to Railways. In the United States the strict rule of the common law
of England absolving a railroad from liability for accidental fires, without proof
of negligence on its part,^ has not been generally adopted ; but the matter has been
regulated in many of the states by statute ; and a statute making railroad corpora-
tions liable in damages for fire caused by locomotive sparks without proof of negli--

gence on the part of the corporation or its employees is usually held to be a
valid exercise of the police power and not a denial of the equal protection of the
law.^ So too the legislature may pass a statute making railroad companies liable for

stock injured or killed because of the want of a fence along the track, when the
duty of building and maintaining this fence has already been placed on the com-

indebtedn^ss within fifteen days, aa against
Tex. Const, art. 10, § 2) ; Jolliflfe v. Brown,
14 Wash. 155, 44 Pac. 149, 53 Am. St. Kep.
868.

31. Ex p. Williams, 32 S. C. 583, 10 S. E.
551.

32. State v. Williams, 32 S. C. 123, 10 S. E.
876. But see State v. Chapman, 56 S. C. 420,
34 S. E. 961, 76 Am. St. Eep. 557 Idis-

tinguishing State v. Williams, 32 S. C. 123,

10 S. E. 876], holding that a statute provid-
ing that any laborer working on shares of

crop, or for wages in money or other valuable
consideration, under a contract to labor on
farm lands, who shall receive advances, and
thereafter wilfully and without just cause
fail to perform the services contracted for,

is guilty of a misdemeanor, is valid, as it

does not discriminate against the laborer.

33. Blum V. Richland County, 38 S. C. 291,

17 S. E. 20.

34. Powell V. Fall, 5 Q. B. D. 597, 49 L. J.

Q. B. 428, 43 L. T. Rep. N. S. 562; Jones v.

Festiniog R. Co., L. R. 3 Q. B. 733, 9 B. & S.

835, 37 L. J. Q. B. 214, 18 L. T. Rep. N. S.

902, 17 Wkly. Rep. 28; Piggot v. Eastern
Counties R. Co., 3 C. B. 229, 10 Jur. 571, 15

L. J. C. P. 235, 54 E. C. L. 228; Aldridge v.

Great Western R. Co., 1 Dowl. N. S. 247, 3

JVr. & G. 515, 4 Scott N. R. 156, 42 E. C. L.

272; Blyth v. Birmingham Waterworks, 11

Exch. 781, 2 Jur. N. S. 333, 25 L. J. Exch.
212, 4 Wkly. Rep. 294; Vaughan v. Taff Vale
R. Co., 5 H. & N. 679, 6 Jur. N. S. 899, 29

L. J. Exch. 247, 2 L. T. Rep. N. S. 394, 8

Wkly. Rep. 549 [reversing 3 H. & N. 743].

35. Colorado.— Union Pac. R. Co. v. Mof-
fatt, 12 Colo. 310, 20 Pac. 759; Union Pac.

R. Co. V. De Busk, 12 Colo. 294, 20 Pac. 752.

13 Am. St. Rep. 221, 3 L. R. A. 350.

Connecticut.— Martin v. New York, etc., R.

Co., 62 Conn. 331, 25 Atl. 239; Regan v. New
York, etc., R. Co., 60 Conn. 124, 22 Atl. 503,

25 Am. St. Rep. 306; Grissell v. Housatonic
R. Co., 54 Conn. 447, 9 Atl. 137, 1 Am. St.

Eep. 138; Simmonds v. New York, etc., R.

Co., 52 Conn. 264, 52 Am. Rep. 587.

Iowa.— Rodemacher v. Milwaukee, etc., R.

Cp., 41 Iowa 297, 20 Am. Rep. 592.

[XII. B, 13, a]

Maine.— Sherman v. Maine Cent. R. Co.,

86 Me. 422, 30 Atl. 69; Stearns v. Atlantic,

etc., R. Co., 46 Me. 95 ; Pratt v. Atlantic, etc.,

R. Co., 42 Me. 579 ; Chapman v. Atlantic, etc.,

R. Co., 37 Me. 92.

Massachusetts.— See the following cases de-

cided before the fourteenth amendment was
adopted : Ingersoll v. Stockbridge, etc., R. Co.,

8 Allen (Mass.) 438; Ross v. Boston, etc., R.
Co., 6 Allen ( Mass. ) 87 ; Lyman v. Boston,
etc., E. Corp., 4 Cush. (Mass.) 288; Hart v.

Western R. Corp., 13 Mete. (Mass.) 99, 46
Am. Dec. 719; Tourtellot v. Rosebrook, 11

Mete. (Mass.) 460.

Missouri.— Lumbermen's Mut. Ins. Co. v.

Kansas City, etc., R. Co., 149 Mo. 165, 50
S. W. 281; Campbell v. Missouri Pac. R. Co.,

121 Mo. 340, 25 S. W. 936, 42 Am. St. Rep.
530, 25 L. R. A. 175; Mathews v. St. Louis,
etc., R. Co., 121 Mo. 298, 24 S. W. 591, 25
L. R. A. 161. See also the following cases
arising before the amendment: Catron v.

Nichols, 81 Mo. 80, 51 Am. Rep. 222; Miller
V. Martin, 16 Mo. 508, 57 Am. Dec. 242 ; Fin-
ley V. Langston, 12 Mo. 120.

Neio Hampshire.— Smith v. Boston, etc., R.
Co., 63 N. H. 25; Rowell v. Railroad, 57 N. H.
132, 24 Am. Rep. 59; Hooksett v. Concord R.
Co., 38 N. H. 242.

Oklahoma.— Choctaw, etc., R. Co. v. Alex-
ander, 7 Okla. 579, 52 Pac. 944.

South Carolina.— Mobile Ins. Co. v. Colum-
bia, etc., R. Co., 41 S. C. 408, 19 S. E. 858, 44
Am. St. Rep. 725; Lipfeld v. Charlotte, etc.,

R. Co., 41 S. C. 285, 19 S. E. 497 ; McCand-
less V. Richmond, etc., R. Co., 38 S. C. 103, 10
S. E. 429, 18 L. R. A. 440.

United States.— St. Louis, etc., R. Co. v..

Mathews, 165 U. S. 1, 17 S. Ct. 243, 41 L. ed.

611; Minneapolis, etc., R. Co. v. Emmons,
149 U. S. 364, 13 S. Ct. 870, 37 L. ed. 769;
Minneapolis, etc., R. Co. v. Beckwith, 129
U. S. 26, 9 S. Ct. 207, 32 L. ed. 585; Grand
Trunk R. Co. v. Richardson, 91 U. S. 454, 23
L. ed. 356; Hartford P. Ins. Co. !-. Chicago,
etc., R. Co., 62 Fed. 904.

See 10 Cent. Dig. tit. "Constitutional
Law," §§ 702, 703.
Such statutes are not penal but remedial.

—
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panies,"* but not where there was already no duty on the companies to fence ;

"

may give landowners damages for the expense and inconvenience of watching
cattle to keep them off the tracks, where the railroad company has failed to fence

as it was legally bound to do ; ^ or may make railroad companies liable for dam-
ages inflicted on passengers^ or fellow servants.**

14. Remedies. This portion of the fourteenth amendment does not take away
from the state its right to regulate and establish its courts ;

^' extend the jurisdic-

tion of the same ;** or modify their procedure and rules** or the remedy granted

Huntington v. Attrill, 146 U. S. 657, 13 S. Ct.

224, 36 L. ed. 1123; Grand Trunk R. Co. v.

Richardson, 91 U. S. 454, 23 L. ed. 356.

36. Sullivan v. Oregon R., etc., Co., 19

Oreg. 319, 24 Pac. 408; Minneapolis, etc., R.
Co. e. Beckwith, 129 U. S. 26, 9 S. Ct. 207,

32 L. ed. 585.

Statutes imposing double damage on rail-

road companies for injury to or by stock, due
to insufficient right-of-way fences, are valid.

Fredway v. Sioux City, etc., R. Co., 43 Iowa
527; Kingsbury v. Missouri, etc., R. Co., 156
Mo. 379, 57 S. W. 547; Briggs v. St. Louis,

etc., R. Co., Ill Mo. 168, 20 S. W. 32; Per-

kins V. St. Louis, etc., R. Co., 103 Mo.
52, 15 S. W. 320, 11 L. R. A. 426; Terry v.

St. Louis, etc., R. Co., 89 Mo. 586, 1 S. W.
746; Hamilton v. Missouri Pac. R. Co., 87

Mo. 85 ; Hines v. Missouri Pac. R. Co., 86 Mo.
629; Phillips v. Missouri Pac. R. Co., 86
Mo. 540; Humes «. Missouri Pac. R. Co., 82
Mo. 221, 52 Am. Rep. 369 [affwmed in ll5

U. S. 512, 6 S. Ct. 110, 29 L. ed. 463] ; Speal-

man v. Missouri Pac. R. Co., 71 Mo. 434;
Barnett v. Atlantic, etc., R. Co., 68 Mo. 56, 30

Am. Rep. 773; Trice v. Hannibal, etc., R. Co.,

49 Mo. 438 ; Gorman v. Pacific P.. Co., 26 Mo.
441, 72 Am. Dec. 220; St. Louis, etc., R. Co.

V. Mathews, 165 U. S. 1, 17 S. Ct. 243, 41

L. ed. 611; Missouri Pac. R. Co. v. Terry,

115 U. S. 523, 6 S. Ct. 114, 29 L. ed. 463.

Contra.— Zeigler v. South, etc., Alabama
R. Co., 58 Ala. 594 [doubted in St. Louis,

etc., R. Co. V. Mathews, 165 U. S. 1, 17 S. Ct.

243, 41 L. cd. 611].

37. Sweetland v. Atchison, etc., R. Co., 22

Colo. 220, 43 Pac. 1006; Wadsworth v. Union
Pac. R. Co., 18 Colo. 600, 33 Pac. 515, 36 Am.
St. Rep. 309, 23 L. R. A. 812.

88. Minneapolis, etc., R. Co. v. Nelson, 149

U. S. 368, 13 S. Ct. 871, 37 L. ed. 772; Min-
neapolis, etc., R. Co. V. Emmons, 149 U. S.

364, 13 S. Ct. 870, 37 L. ed. 769.

39. Clark v. Russell, 97 Fed. 900, 78

C. C. A. 541.

40. Georgia.— Georgia, R., etc., Co. i;. Mil-

ler, 90 Ga. 571, 16 S. E. 939.

Indiana.—r Indianapolis Union R. Co. v.

Houlihan, 157 Ind. 494, 60 N. E. 943, 54

L. R. A. 787; Pennsylvania Co. v. Ebaugh,

152 Ind. 531, 53 N. E. 763 ; Pittsburgh, etc.,

R. Co. V. Hosea, 152 Ind. 412, 53 N. E. 419;

Pittsburgh, etc., R. Co. v. Montgomery, 152

Ind. -1, 49 N. E. 582, 71 Am. St. Rep.

301.

lou'a.— Raybum v. Central Iowa R. Co., 74

Iowa 637, 35 N. W. 606, 38 N. W. 520 ; Pierce

«. Central Iowa R. Co., 73 Iowa 140, 34 N. W.

783 ; Central Trust Co. v. Sloan, 65 Iowa 655,
22 N. W. 916; Bucklew v. Central Iowa R.
Co., 64 Iowa 603, 21 N. W. 103.

Kansas.— Missouri Pac. R. Co. v. Mackey,
33 Kan. 298, 6 Pac. 291 [.affirmed in 127
U. S. 205, 8 S. Ct. 1161, 32 L. ed. 107];
Missouri Pac. R. Co. v. Haley, 25 Kan.
35.

Minnesota.— Herrick v. Minneapolis, etc.,

R. Co., 32 Minn. 435, 21 N. W. 471, 31 Minn.
11, 16 N. W. 413, 47 Am. Rep. 771 [affirmed
in 127 U. S. 210, 8 S. Ct. 1176, 32 L. ed.

109].

Missouri.— Powell v. Sherwood, 162 Mo.
605, 63 S. W. 485.

North Carolina.— Hancock v. Norfolk, etc.,

E. Co., 124 N. C. 222, 32 S. E. 679.

Texas.— Galveston, etc., R. Co. v. Gibson,
(Tex. Civ. App. 1899) 54 S. W. 779.

Wisconsin.— Ditberner v. Chicago, etc., R.
Co., 47 Wis. 138, 2 N. W. 69.

United States.— TuUis v. Lake Erie, etc.,

E. Co., 175 U. S. 348, 20 S. Ct. 136, 44 L. ed.

192; Minneapolis, etc., R. Co. v. Herrick, 127
U. S. 210, 8 S. Ct. 1176, 32 L. ed. 109 [af-

firming 31 Minn. 11, 16 N. W. 413, 47 Am.
Rep. 771]; Missouri Pac. R. Co. v. Mackey,
127 U. S. 205, 8 S. Ct. 1161, 32 L. ed. 107

[affirming 33 Kan. 298, 6 Pac. 291] ; Missouri
Pac. R. Co. V. Humes, 115 U. S. 512, 6 S. Ct.

110, 29 L ed. 463; Cincinnati, etc., R. Co. v.

Thiebaud, 114 Fed. 918, 52 C. C. A. 538;
Peirce v. Van Dusen, 78 Fed. 693, 24 C. C. A.
280.

See 10 Cent. Dig. tit. " Constitutional
Law," § 702.

41. State V. Aloe, 152 Mo. 466, 54 S. W.
494, 47 L. R. A. 393 ; Bowman v. Lewis, 101

U. S. 22, 25 L. ed. 989.

42. Bowman v. Lewis, 101 U. S. 22, 25

L. ed. 989; U. S. v. Union Pac. R. Co., 98

U. S. 569, 25 L. ed. 143.

43. Florida.— State v. Jacksonville Termi-
nal Co., 41 Fla. 363, 27 So. 221.

Illinois.— Cummings v. Chicago, etc., R.
Co., 189 111. 608, 60 N. E. 51.

Kansas.— Warren v. Wilner, 61 Kan. 719,

60 Pac. 745.

Missouri.— Andrus v. Fidelity Mut. L. Ins,

Assoc, 168 Mo. 151, 67 S. W. 582.

Ohio.— Snell v. Cincinnati St. R. Co., 69

Ohio St. 256, 54 N. E. 270.

Texas.— Houston, etc., R. Co. v. Stewart,

92 Tex. 540, 50 S. W. 333; Houston, etc., E,

Co. v. Stuart, (Tex. Civ. App.) 1898) 48

S. W. 799.

United States.— Backus v. Fort St. Union
Depot Co., 169 U. S. 557, 18 S. Ct. 445, 42

[XII. B, 14]



lOSO [8 Cye.J CONSTITUTIONAL LA W
therein,^ although the same remedy must be provided for resident and non-resi-
dent citizens.^ The legislature may change the personnel of a court after appeal,"
allow an appeal from certain conrts,*'' prescribe a particular form of indictment,**
or a different mode of procedure against debtors in certain courts,*' allow fewer
peremptory challenges of jurors in places of a certain size,^ allow the filing, with
leave of the court, of an information without a preliminary examination,^' or
authorize an arrest without warrant.^^ The failure of the law to provide a method
for enforcing the attendance or procuring depositions of non-resident witnesses is

not a denial of the equal protection of the laws.^' And although the state cannot
cut off a meritorious defense," it may regulate the length of time a right of action

shall continue to exist,^^ and declare what shall constitute j>rima facie evidence.^'

XIIL DUE PROCESS OF LAW.
A. Definition. " Due process of law " in each particular case means such

an exertion of the powers of government as the settled maxims of the law per-

mit and sanction, and under such safeguards for the protection of individual

L. ed. 853. See also Orient Ins. Co. f.

172 U. S. 557, 19 S. Ct. 281, 43 L. ed. 552;
holding valid a statute making conclusive as
against the insurance company the value of
the property stated in the policy.

See 10 Cent. Dig. tit. "Constitutional
Law," § 710.

44. Alabama.— Taliaferro v. Lee, 97 Ala.
92, 13 So. 125.

Colorado.— Hawse v. Burgmire, 4 Colo.
313.

Georgia.— Continental Nat. Bank v. Fol-
som, 78 Ga. 449, 3 S. E. 209.

Indiana.— Taggart v. Claypool, 145 Ind.
590, 44 N. E. 18, 32 L. R. A. 586; Warren
V. Sohn, 112 Ind. 213, 13 N. E. 863.

Tennessee.— See Wally v. Kennedy, 2 Yerg.
(Tenn.) 554, 24 Am. Dec. 511, holding that
a statute authorizing the court to dismiss
Indian reservation cases, when prosecuted
for the use of another, is unconstitutional.

Virginia.— Virginia Development Co. v.

Crozer Iron Co., 90 Va. 126, 17 S. E. 806, 44
Am. St. Rep. 893.

United States.— Central L. & T. Co. v.

Campbell Commission Co., 173 U. S. 84, 19

S. Ct. 343, 43 L. ed. 623 [reversing 5 Okla.

396, 49 Pac. 48] ; Chappell Chemical, etc., Co.

V. Virginia Sulphur Mines Co., 172 U. S. 472,

19 S. Ct. 268, 43 L. ed. 520; Marchant v.

Pennsylvania R. Co., 153 U. S. 380, 14 S. Ct.

894, 38 L. ed. 751; Fielden v. Illinois, 143

U. S. 452, 12 S. Ct. 528, 36 L. ed. 224 [affirm-

ing 128 111. 595, 21 N. E. 584] ; Bowman v.

Lewis, 101 U. S. 22, 25 L. ed. 989; U. S. v.

Union Pac. R. Co., 98 U. S. 569, 25 L. ed.

143; Gilchrist v. Helena, etc., R. Co., 58 Fed.

708 [distinguishing San Mateo County v.

Southern Pac. R. Co., 8 Sawy. (U. S.) 238,

13 Fed. 722].

See 10 Cent. Dig. tit. " Constitutional

Law," S 710.

45. Black v. Seal, 6 Houst. (Del.) 541;

Pearson v. Portland, 69 Me. 278, 31 Am. Rep.

276.

46. State v. Jackson, 105 Mo. 196, 15 S. W.
333, 16 S. W. 829.
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47. The allowance of an appeal from the
court of one district, but not from that of

another, is valid. Sullivan v. Haug, 82 Mich.
548, 46 N. W. 795, 10 L. R. A. 263; Mallett
V. North Carolina, 181 U. S. 589, 21 S. Ct.

730, 45 L. ed. 1015 [affirming 125 N. C. 718,
34 S. E. 651] ; Bowman v. Lewis, 101 U. S.

22, 25 L. ed. 989. See also Williams v.

Eggleston, 170 U. S. 304, 18 S. Ct. 617, 42
L. ed. 1047; Kelly v. Pittsburgh, 104 U. S.

78, 26 L. ed. 659.

48. In re Krug, 79 Fed. 308.

49. Brown's Case, 173 Mass. 498, 53 N. E.,

998; Hayes i: Missouri, 120 U. S. 68, 7 S. CL
350, 30 L. ed. 578; Cincinnati, etc., R. Co.
V. Kentucky, 115 U. S. 321, 6 S. Ct. 57, 29
L. ed. 414; Bowman v. Lewis, 101 U. S. 22,
25 L. ed. 989.

50. Hayes v. Missouri, 120 U. S. 68, 7

S. Ct. 350, 30 L. ed. 478.
A statute allowing fewer peremptory chal-

lenges where a struck jury has been ordered
than where the ordinary jury is to hear the
trial is valid. Brown v. New Jersey, 175
U. S. 172, 20 S. Ct. 77, 44 L. ed. 119.

51. State V. Brett, 16 Mont. 360, 40 Pac.
873.

52. A statute authorizing the arrest with-
out warrant of any one violating a law
against carrying dangerous weapons is consti-
tutional. Miller v. Texas, 153 U. S. 535, 14
S. Ct. 874, 38 L. ed. 812.

53. Minder v. State, 113 Ga. 772, 39 S. E.
284 [affirmed in 183 U. S. 559, 22 S. Ct. 224,
46 L. ed. 328].

54. Cooper v. Freeman Lumber Co., 61 Ark,
36, 31 S. W. 981, 32 S. W. 494; Cairo, etc..

R. Co. V. Parks, 32 Ark. 131.

55. Narron v. Wilmington, etc., R. Co., 122
N. C. 856, 29 S. E. 356, 40 L. R. A. 415.

56. Thus a statute providing that in ac-
tions to recover damages for injury to prop-
erty caused by fire communicated by a loco-
motive while passing, such fire shall be prima
facie evidence to charge the railroad wtth
liability is valid. Baltimore, etc., R. Co. v.

Tripp, 175 111. 251, 51 N. E. 833.
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rights as those maxims prescribe for the class of cases to which the one in ques-

tion belongs.^' It lias also been defined as ; A law which hears before it con-

demns; which proceeds upon inquiry, and renders judgment only after trial.^

Law in its regular course of administration through courts of justice. ^' A
prosecution or suit instituted and conducted according to the prescribed forms
and solemnities for ascertaining guilt or determining the title to property.**

57. Cooley Const. Lim., § 356 ^quoted in
Lent v. Tillson, 72 Cal. 404, 424, 14 Pac. 71;
FjO! p. Ah Fook, 49 Cal. 402, 406; Denver,
etc., R. Co. V. Outcalt, 2 Colo. App. 395, 31
Pac. 177; Baltimore Belt R. Co. f. Baltzell,

75 Md. 94, 99, 23 Atl. 74; State v. State Bd.
of Medical Examiners, 34 Minn. 387, 389, 26
N. W. 123 ; McGavock v. Omaha, 40 Nebr. 64,

75, 58 N. W. 543; In re Union El. R. Co., 112
N. Y. 61, 75, 19 N. E. 664, 20 N. Y. St. 498, 2
L. R. A. 359; Bertholf v. O'Reilly, 74 N. Y.
509, 519, 30 Am. Rep. 323; Stuart v. Palmer,
74 JSr. Y. 183, 191, 30 Am. Rep. 389; People
V. Cipperly, 37 Hun (N. Y.) 319, 322; In re

Puller, 34 Misc. (N. Y.) 750, 70 N. Y. Suppl.

1050; Light f. Canadian County Bank, 2

Okla. 543, 549, 37 Pac. 1075; Beyman v.

Black, 47 Tex. 558; Bartlett v. Wilson, 59 Vt.

23, 35, 8 Atl. 321].

58. Dartmouth College v. Woodward, 4

Wheat. (U. S.) 518, 581, 4 L. ed. 629, argu-

ment of Mr. Webster [cited in Zeigler «.

South, etc., R. Co., 58 Ala. 594, 598; Denver,

etc., R. Co. V. Outcalt, 2 Colo. App. 395, 401,

31 Pac. 177; Clark v. Mitchell, 64 Mo. 564;

Chauvin v. Valiton, 8 Mont. 451, 460, 20 Pac.

658, 3 L. R. A. 194; McGavock v. Omaha, 40
Nebr. 64, 76, 58 N. W. 543 ; Conklin v. Cun-
ningham, 7 N. M. 445, 471, 38 Pac. 170;

People V. Sheriff, 11 N. Y. Civ. Proc. 172;

Hall 17. Webb, 21 W. Va. 318, 325; Kansas
V. Bradley, 26 Fed. 289, 291].

59. 2 Kent Comm. 10 [quoted in San Jose

Ranch Co. v. San Jose Land, etc., Co., 126

Cal. 322, 326, 58 Pac. 824; Kalloch v. San
Erancisco, 56 Cal. 229, 239; Ahem v. Dubuque
Lead, etc., Min. Co., 48 Iowa 140, 148 ; Ex p.

Grace, 12 Iowa 208, 214, 79 Am. Dee. 529;

Kansas Pac. R. Co. v. Dunmeyer, 19 Kan.

539, 542; Garnett v. Jennings, 19 Ky. L. Rep.

1712, 1713, 44 S. W. 382; Jones v. Robbins, 8

Gray (Mass.) 329, 361; Crane v. Waldron,

(Mich. 1903) 94 N. W. 593, 598; State v.

Becht, 23 Minn. 411, 413; Beaupre v. Hoerr,

13 Minn. 366; Baker v. Kelley, 11 Minn.

480; Hulett V. Missouri, etc., R. Co., 145 Mo.

35, 37, 46 S. W. 951; Jones v. Yore, 142 Mo.

38, 44, 43 S. W. 384 ; Kansas City v. Duncan,

135 Mo. 571, 584, 37 S. W. 513; Clark v.

Mitchell, 64 Mo. 564, 577; Conklin v. Cun-

ningham, 7 N. M. 445, 471, 38 Pac. 170;

iHappy V. Mosher, 48 N. Y. 313, 317; People

«;. Leubischer, 34 N. Y. App. Div. 577, 585, 54

N. Y. Suppl. 869; People v. Dunn, 13 N. Y.

Grim. 491, 499 ; Matter of McDonald, 2 N. Y.

Crim. 82, 94; Ex p. Bushnell, 9 Ohio St. 77,

169; Light V. Canadian County Bank, 2 Okla.

543, 549, 37 Pac. 1075; Church v. South

Kingstown, 22 R. I. 381, 385, 48 Atl. 3, 53

L. R. A. 739; Harbison v. Knoxville Iron Co.,

103 Tenn. 421, 433, 53 S. W. 955, 76 Am. St.

Rep. 682, 56 L. R. A. 316; In re McKee, 19

Utah 231, 237, 57 Pac. 23; Rowan v. State,

30 Wis. 129, 146, 11 Am. Rep. 559; Burton
V. Platter, 53 Eed. 901, 904, 4 C. C. A. 95;

In re Ah Lee, 6 Sawy. (U. S.) 410, 5 Eed.

899].
Other simUar definitions are: "Ordinary

judicial proceedings in court." Stewart v.

Polk County, 30 Iowa 9, 28, 1 Am. Rep.
238.

"A trial according to some settled course

of proceeding." Holman v. Manning, 65

N. H. 228, 229, 19 Atl. 1002.
" Lawful judicial proceedings in a court

of competent jurisdiction." Matter of Curry,

1 N. Y. Civ. Proc. 319, 326.

"A timely and regular proceeding to judg-

ment and execution." Backus v. Shipherd, 11

Wend. (N. Y.) 629, 635.
" The settled course of judicial procedure

as determined by the law of tl)e State."

Hawaii v. Edwards, 11 Hawaii 57 1.

"Judicial proceedings, according to the

course and usage of the common law." Citi-

zens' Horse R. Co. v. Belleville, 47 111. App.
388, 407.

" The application of the law as it exists in

the fair and regular course of administrative

procedure." Harbison v. Knoxville Iron Co.,

103 Tenn. 421, 432, 53 S. W. 955, 76 Am. St.

Rep. 682, 56 L. R. A. 316.

"A trial by a court of justice, according

to the regular and established course of ju-

dicial proceedings." State v. Doherty, 60 Me.
504, 509.

" That kind of procedure . . . which
is suitable and proper to the nature of the

case and sanctioned by the established usages

and customs of the courts." San Jose Ranch
Co. V. San Jose Land, etc., Co., 126 Cal. 322,

326, 58 Pac. 824 ; Ex p. Wall, 107 U. S. 265,

2 S. Ct. 569, 27 L. ed. 552.
" Process due according to the law of the

land." Walker v. Sauvinet, 92 U. S. 90, 23

L. ed. 678 [quoted in Hawaii v. Edwards, 11

Hawaii 571, 579; Harbison v. Knoxville Iron

Co., 103 Tenn. 421, 433, 53 S. W. 955, 76

Am. St. Rep. 682, 56 L. R. A. 316; Hall v.

Armstrong, 65 Vt. 421, 424, 26 Atl. 592, 20

L. R. A. 366; Rider-Wallis Co. v. Fogo, 102

Wis. 536, 540, 78 N. W. 767; Bittenhaus v.

Johnston, 92 Wis. 588, 597, 66 N. W. 805, 32

L. R. A. 380; Cox v. Gilmer, 88 Eed. 343,

348].
60. Taylor v. Porter, 4 Hill (N. Y.) 140,

147, 40 Am. Dec. 274 [quoted in Ex p. Grace,

12 Iowa 208, 214, 79 Am. Dec. 529; Jones e.

[XIII. A]
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An orderly proceeding adapted to the nature of the case, in which the citizen
has an opportunity to be heard, and to defend, enforce, and protect his rights.^*

Laws that are general in their operation, and that affect the rights of all alike,

and not a special act of the legislature, passed to affect the rights of an individual
against his will, and in a way in which the same rights of other persons are not
affected by existing laws.^

Robbins, 8 Gray (Mass.) 329, 361; Weimer
V. Bunbury, 30 Mich. 201, 210; Rockwell v.

Nearing, 35 N. Y. 302, 305; Bureh v. New-
bury, 10 N. Y. 374, 397, Seld. Notes (N. Y.)
28; Embury v. Conner, 3 N. Y. 511, 517, 53
Am. Dec. 325; People v. O'Brien, 45 Hun
(N. Y.) 519, 543; Matter of Hatch, 43 N. Y.
Super. Ct. 89; People v. Haws, 15 Abb. Pr.

(N. Y.) 115, 120; Rowan v. State, 30 Wis.
129, 148, 11 Am. Rep. 559].
Other similar definitions are : "All the steps

essential to deprive a person of life, liberty
or property." Jenkins v. Ballantyne, 8 Utah
245, 247, 30 Pac. 760, 16 L. R. A. 689.

" That one shall hold his life, liberty and
property under the protection of the general
rules which govern society." Pittsburgh, etc.,

R. Co. V. Backus, 133 Ind. 625, 644, 33 N. E.
432; Cleveland, etc., R. Co. v. Backus, 133
Ind. 513, 532, 33 N. E. 421, 18 L. R. A.
729.
" By indictment or presentment of good and

lawful men, where such deeds be done, in due
manner, or by writ original, of the common
law." Dale County v. Gunter, 46 Ala. 118,

141; Taylor v. Porter, 4 Hill (N. Y.) 140,

147, 40 Am. Dec. 274.

61. State V. Billings, 55 Minn. 467, 474,

57 N. W. 206, 794, 43 Am. St. Rep. 525;
In re Union El. R. Co., 112 N. Y. 61, 75, 19

N. E. 664, 20 N. Y. St. 498, 2 L. R. A. 359;
Stuart V. Palmer, 74 N. Y. 183, 191, 30 Am.
Rep. 289; Goldie v. Goldie, 77 N. Y. App.
Div. 12, 14, 79 N. Y. Suppl. 268; Brooks v.

Tayntor, 17 Misc. (N. Y.) 534, 40 N. Y.
Suppl. 445, 449, 74 N. Y. St. 879; Avant v.

Flynn, 2 S. D. 153, 163, 49 N. W. 15.

Other similar definitions are: "The ob-

servance of those general rules established in

our system of jurisprudence for the security

of private rights." Dewey v. Des Moines, 101

Iowa 416, 429, 70 N. W. 605.
" Some legal procedure in which the per-

son proceeded against, if he is to be con-

cluded thereby, shall have an opportunity to

defend himself." Doyle, Petitioner, 16 R. I.

537, 538, 18 Atl. 159, 27 Am. St. Rep. 759,

5 L. R. A. 359.
" Such general legal forms and course of

proceedings as were known either to the com-

mon law or as were generally recognized in

this coimtry at the time of the adoption of

the constitution." Gibson v. Mason, 5 Nev.

283, 302.
" The ordinary judicial proceedings recog-

nized by law, and provided for determining

the rights of property and for subjecting the

citizen to deprivation of his liberty for vio-

lation of the law." Eikenberry v. Edwards,
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67 Iowa 619, 626, 25 N. W. 832, 56 Am. Rep.
360.

"A course of legal proceedings according to
those rules and principles which have been
established by our jurisprudence for the pro-

tection and enforcement of private rights."

Pennoyer v. NeflF, 95 U. S. 714, 737, 24 L. ed.

565 [quoted in San Jose Ranch Co. v. San
Jose Land, etc., Co., 126 Cal. 322, 326, 58
Pac. 824; District of Columbia v. Humphries,
12 App. Cas. (D. C.) 122, 128; McGavoek v.

Omaha, 40 Nebr. 64, 75, 58 N. W. 543 ; South
Platte Land Co. v. Buffalo County, 7 Xebr.

253 ; Church r. South Kingston, 22 R. I. 381,

385, 48 Atl. 3, 53 L. R. A. 739; McCreery v.

Davis, 44 S. C. 195, 217, 22 S. E. 178, 51

Am. St. Rep. 794, 28 -. R. A. 655]. See

also Elsasser v. Haines, 52 N. J. L. 10, 18

Atl. 1095.

"The right of the person affected thereby

to be present before the tribunal which pro-

nounces judgment upon the question of life,

liberty, or property, . . . and to have the

right of controverting, by proof, every ma-
terial fact which bears on the question of

right in the matter involved." Zeigler v.

South, etc., R. Co., 58 Ala. 594, 599; Mc-
Gavoek V. Omaha, 40 Nebr. 64, 75, 58 N. W.
543; Meyers v. Shields, 61 Fed. 713, 718;

Ex p. Murray, 35 Fed. 496, 497.
" In the due course of legal proceedings,

according to those rules and forms which
have been established for the protection of

private rights." Westervelt v. Gregg, 12 N. Y.

202, 209, 62 Am. Dee. 160 [quoted in Wilson
V. Baltimore, etc., R. Co., 5 Del. Ch. 524, 544

;

Burdick v. People, 149 111. 600, 605, 36 N. E.

948, 41 Am. St. Rep. 329, 24 L. R. A. 152;

Board of Education v. Bakewell, 122 111. 339,

348, 10 N. E. 378; State v. Height, 117 Iowa
650, 91 N. W. 935, 936; Foule v. Mann, 53

Iowa 42, 43, 3 N. W. 814; Louisville v. Coch-
ran, 82 Ky. 15, 22; Stuart v. Palmer, 74 N. i.

183, 191, 30 Am. Rep. 289; Campbell c. Evans,
45 N. Y. 356, 358; Rockwell «. Nearing, 35
N. Y. 302, 305 ; People v. Leubischer, 34 N. Y.
App. Div. 577, 585, 54 N. Y. Suppl. 869;
Brooks V. Tayntor, 17 Misc. (N. Y.) 534,

639, 40 N. Y. Suppl. 445, 74 N. Y. St. 879;
Burke v. Mechanics' Sav. Bank, 12 R. I. 513,

517; State t>. Staten, 6 Coldw. (Tenn.) 233,
244; Jelly v. Dils, 27 W. Va. 267, 274; Feerce
V. Adamson, 20 W. Va. 57 ; White v. Crump,
19 W. Va. 583, 595; Peeree v. Kitzmiller, 19
W. Va. 564, 578 ; Em p. Murray, 35 Fed. 496,
497; In re Ah Lee, 6 Sawy. (U. S.) 410, 5
Fed. 899].

62. Atty.-Gen. v. Jochim, 99 Mich. 358,
371, 58 N. W. 611, 41 Am. St. Rep. 606. 23
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B. General Nature and Principles. The term " due process of law " is

synonymous with " law of the land." "* The constitution contains no description

of those processes which it was intended to allow or forbid, and it does not even
declare what principles are to be applied to ascertain whether it be due process.

Bat clearly it was not left to the legislative power to enact any process which
might be devised.** " Due process of law " does not mean the general body of

tlio law, common and statute, as it was at the time the constitution took effect.

It means certain fundamental rights, which our system of jurisprudence has

always recognized."' The constitutional provisions that no person shall be
deprived of life, liberty, or property without due process of law ^ extend to every
governmental proceeding which may interfere with personal or property rights,

whether the proceeding be legislative, judicial, administrative, or executive,*' and

L. R. A. 699; Sears v. Cottrell, 5 Mich. 251,
254; Chauvin v. Valiton, 8 Mont. 451, 465,
20 Pac. 658, 3 L. E. A. 194; Talcott v. Pine
Grove, 1 Flipp. (U. S.) 120, 23 Fed. Caa. No.
13,735.

Other similar definitions are: "A require-
ment of action or abstinence, binding upon
and affecting alike each and every member of

the community of the same class or of similar
circumstances, enacted for the general pub-
lic good or welfare." State v. Ashbrook, 154
Mo. 375, 394, 55 S. W. 627, 77 Am. St. Rep.
765, 48 L. R. A. 265.

" Greneral public law, legally enacted, bind-

ing upon all the members of the community
under all circumstances, and not partial or
private laws affecting only the rights of pri-

vate individuals or classes of individuals."

Bailey v. People, 190 III. 28, 34, 60 N. E. 98,

83 Am. St. Rep. 116, 54 L. R. A. 838; Eden
V. People, 161 111. 296, 303, 43 N. E. 1108, 52
Am. St. Rep. 365, 32 L. R. A. 659; Harding
V. People, 160 111. 459, 464, 43 N. E. 624, 52
Am. St. Rep. 344, 32 L. R. A. 445; Ritchie

V. People, 155 111. 98, 105, 40 N. E. 454, 46

Am. St. Rep. 315, 29 L. R. A. 79; Braceville

Coal Co. v. People, 147 111. 66, 70, 35 N. E.

62, 37 Am. St. Rep. 206, 22 L. R. A. 340;
Frorer v. People, 141 111. 171, 181, 31 N. E.

395, 16 L. R. A. 492; Millett v. People, 117

111. 294, 301, 7 N. E. 631, 57 Am. Rep. 869;
Janes v. Reynolds, 2 Tex. 250, 252.

63. California.— Kalloch v. San Francisco,

56 Cal. 229.

Colorado.— In re Lowrie, 8 Colo. 499, 9

Pac. 489, 54 Am. Rep. 558.

Kansas.— Kansas Pac. R. Co. v. Dunmeyer,
19 Kan. 539.

Michigan.— Sears v. Cottrell, 5 Mich.

251.

Mississippi.— Brown v. Board of Levee

Com'rs, 50 Miss. 468.

Pennsylvamia.— Weber v. Reinhard, 73 Pa.

St. 370, 13 Am. Rep. 747.

Tennessee.— State v. Staten, 6 Coldw.

(Tenn.) 233.

United States.— Murray v. Hoboken Land,

etc., Co., 18 How. (U. S.) 272, 15 L. ed. 372;

Greene v. Briggs, 1 Curt. (U. S.) 311, 10 Fed.

Cas. No. 5,764, 15 Law Rep. 614.

See 10 Cent. Dig. tit. " Constitutional

Law," § 732 ; and cases cited supra, notes 57-

62.

Although the phrase " law of the land " as
originally used referred to trial by wager of

battle or by ordeal, as distinguished from
trial by one's peers, it has long been settled

in England and in America that under modern
law and institutions this phrase and " due
process of law" are identical in meaning.
Pomeroy Const. Law (9th ed. ), § 245.

Magna Charta.— The provision that no per-

son shall be deprived of life, liberty, or prop-
erty, without due process of law, taken from
Magna Charta, there appears in the following

form :
" Nullus liber homo capiatur vel im-

prisonetur aut disseisiatur . . . aut utlagetur
aut exulet aut aliquo modo destruatur nee
super eum ibimus nee super eum mittemus
nisi per legale judicium parium suorum vel

per legem terrae." No freeman shall be
taken, or imprisoned, or disseized, or out-

lawed, or in any other manner injured,- nor
will we proceed against him, unless by the

lawful judgment of his peers, or by the law
of the land.

64. Weimer v. Bunbury, 30 Mich. 201;
Com. V. Wasson, 12 Pittsb. Leg. J. N. S. 434

;

U. S. V. Lee, 106 U. S. 196, 1 S. Ct. 240, 27
L. ed. 171; Murray v. Hoboken Land, etc., Co.,

18 How. (U. S.) 272, 15 L. ed. 372.

65. California.— Hickman v. O'Neal, 10

Cal. 292.

Mississippi.— Brown v. Board of Levee
Com'rs, 50 Miss. 468.

Texas.— Beyman v. Black, 47 Tex. 558.

West Virginia.— Peerce v. Adamson, 20

W. Va. 57; Griffee v. Halstead, 19 W. Va.
602; Williams V. Freeland, 19 W. Va. 599;

Peerce v. Kitzmiller, 19 W. Va. 564.

United States.— Hurtad v. California, 110

U. S. 516, 4 S. Ct. 292, 28 L. ed. 232.

See 10 Cent. Dig. tit. " Constitutional

Law," § 732.

66. U. S. Const. Amendm. 5; 15.

67. Alabama.— Dorman v. State, 34 Ala.

216.

California.— Sherman v. Buick, 32 Cal. 241,

91 Am. Rep. 577.

Connecticut.— Camp v. Rogers, 44 Conn.

291.

Delaware.— Wilson v. Baltimore, etc., R.

Co., 5 Del. Ch. 524.

Iowa.— State v. Height, 117 Iowa 650, 91

N. W. 935, 59 L. R. A. 437 ; Foule v. Mann,
53 Iowa 42, 3 N. W. 814.

[XIII, B]
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relate to that class of rights the protection of which is peculiarly within the
province of tlie judicial branch of the government.^ The term "due process
of law," when applied to judicial proceedings, means that there must be a com-
petent tribunal to pass on the subject-matter ; notice actual or constructive, an
opportunity to appear and produce evidence, to be heard in person or by counsel

;

and if the subject-matter involves the determination of tne personal liability of
defendant he must be brought within the jurisdiction by service of process within
the state, or by his voluntary appearance. And there must be a course of legal

proceedings according to those rules and principles which have been established
by our jurisprudence for the protection and enforcement of private rights.^' But
the forms of procedure and practice may be changed ; and the constitution is sat-

isfied if the substance of the right is not affected and if an opportunity is afforded
to invoke the equal protection of the law by judicial proceedings appropriate and
adequate.™ Although due process of law implies generally the course of judicial

proceedings established at the time the constitution was framed, due process is

not limited to such, but refers also to many measures of a summary nature.'^ The

Kentucky.— Louisville t>. Cochrane, 82 Kj.
15.

Maine.— State v. Doherty, 60 Me. 504.

Michigan.—Crane v. Waldron, (Mich. 1903)
94 N. W. 593; Weimer v. Bunbury, 30 Mich.
201.

Minnesota.— State v. State Bd. of Medical
ExamiViers, 34 Minn. 387, 26 N. W. 123.

Missouri.— Clark v. Mitchell, 64 Mo. 564.

Nebraska.— Low v. Reea Printing Co., 41

JJebr. 127, 59 N. W. 362, 43 Am. St. Rep. 670,
24 L. R. A. 702; Atchison, etc., R. Co. v.

Baty, 6 Nebr. 37, 29 Am. Rep. 356.

New York.— Bertholf v. O'Reilly, 74 N. Y.
509, 30 Am. Rep. 323; Stuart v. Palmer, 74
N. Y. 183, 30 Am. Rep. 289.

Pennsylvania.— Huber v. Reily, 53 Pa. St.

112.

Sennessee.— Davis u. -State, 3 Lea (Tenn.

)

376; State v. Burnett, 6 Heisk. (Tenn.) 186;
Alexandria v. Dearmon, 2 Sneed (Tenn.)

104; Sheppard v. Johnson, 2 Humphr. (Tenn.)

285; Jones v. Perry, 10 Yerg. (Tenn.) 59, 30
Am. Dec. 430; Officer v. Young, 5 Yerg.

Cienn) 320, 26 Am. Dec. 268; State Bank v.

Cooper, 2 Yerg. (Tenn.) 599, 24 Am. Dec.

517; Wally v. Kennedy, 2 Yerg. (Tenn.) 554,
24 Am. Dec. 511; Vanzant v. Waddel, 2 Yerg.

(Tenn.) 260.

United States.—Holden v. Hardy, 169 U. S.

366, 18 S. Ct. 383, 42 L. ed. 780; Central

Land Co. ;;. Lardley, 159 U. S. 103, 16 S. Ct.

80, 40 L. ed. 91; Chicago, etc., R. Co. v.

Minnesota, 134 U. S. 418, 10 S. Ct. 702, 33

L. ed. 970; Eilenbecker v. Plymouth County
Dist. Ct., 134 U. S. 31, 10 S. Ct. 424, 33 L. ed.

801; Hagar v. Reclamation Dist. No. 108, 111

U. S. 701, 4 S. Ct. 663, 28 L. ed. 569;
Hurtado v. California, 110 U. S. 516, 4 S. Ct.

Ill, 28 L. ed. 232; U. S. v. Lee, 106 U. S.

196, 1 S. Ct. 240, 27 L. ed. 171; Davidson v.

New Orleans, 96 U. S. 97, 24 L. ed. 616; Mur-
ray V. Hoboken Land, etc., Co., 18 How.
(U. S.) 272, 15 L. ed. 372; Columbia Bank
V. Okely, 4 Wheat. (U. S.) 235, 4 L. ed. 559;

Pacific Gas Imp. Co. o. Ellert, 64 Fed. 421;

Ex p. Dlrich, 42 Fed. 587.
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See 10 Cent. Dig. tit. "Constitutional
Law," §§ 733-735.

Constitutional convention.— A state can no
more deprive a man of life, liberty, or prop-
erty through the medium of a constitutional
convention than through an act of legislation.

Clark V. Mitchell, 69 Mo. 627.

68. Arkansas.— Rison v. Farr, 24 Ark. 161,
87 Am. Dec. 52.

Iowa.— Mason v. Messenger, 17 Iowa 261.
Kansas.— Kansas Pac. R. Co. v. Dunmeyer,

19 Kan. 539.

New York.— Wynehamer ». People, 2 Park.
Crim. (N. Y.) 421.

United States.— U. S. v. Lee, 106 U. S.

196, 1 S. Ct. 240, 27 L. ed. 171; Greene v.

Briggs, 1 Curt. (U. S.) 311, 10 Fed. Cas. No.
5,764, 15 Law Rep. 614.

69. Alabama.— Zeigler v. South, etc., Ala-
bama R. Co., 58 Ala. 594.

Michigan.— Parsons v. Russell, 11 Mich.
113, 83 Am. Dec. 728.

Nebraska.— South Platte Land Co. v. Buf-
falo County, 7 Nebr. 253.

Nevada.— Wright v. Cradlebaugh, 3 Nev.
341.

New York.— In re Hatch, 43 N. Y. Super.
Ct. 89; People v. SheriflF, 11 N. Y. Civ. Proc.
172.

Tennessee.— State v. Staten, 6 Coldw.
(Tenn.) 233.

Wisconsin.— Schlitz v. Roenitz, 86 Wis.
31, 56 N. W. 194, 39 Am. St. Rep. 873, 21
L. R. A. 483.

United States.— Pennoyer v. Ne£f, 95 U. S.
714, 24 L. ed. 565.

See 10 Cent. Dig. tit. "Constitutional
Law," i 732.

70. Brown v. Board of Levee Com'rs, 50
Miss. 468; Chicago, etc., R. Co. v. State, 47
Nebr. 549, 66 N. W. 624, 53 Am. St. Rep.
557, 41 L. R. A. 481; Hurtado v. California,
110 U. S. 516, 4 S. Ct. 292, 28 L. ed.
232.

71. Hallett v. Denver, 4 Colo. L. Rep. 565;
Weimer v. Bunbury, 30 Mich. 201; Chicago,
etc., R. Co. V. Keith, 21 Ohio Cir. Ct. 669, 12
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fifth amendment of the federal constitution is a restriction only upon the federal
government, and not upon the states.'* The fourteenth amendment is a restric-

tion upon the states ; ™ it adds nothing to the right oi one citizen against another,
but simply furnishes a guaranty against any encroachment by the state upon the
fundamental rights which belong to every litizen.''*

C. Persons Protected. The constitutional right to be secured against
deprivation of liberty or property without due process of law extends to all

natural persons within the jurisdiction of the United States, independently of any
treaty stipulations with the nations to whom such persons may owe allegiance,''

and protects alien enemies.'* The weight of authority holds that private cor-

porations are "persons" within the fourteenth amendment, prohibiting the state

from depriving any " person " of property without due process of law,'" and prior

to the adoption of the fourteenth amendment it was held that the property and
franchises of a private corporation were property which was entitled to the same
constitutional protection as the property of individuals.'^ Except where consti-

tutional restriction, state or national, is imposed, the corporate existence, duties,

and powers of counties, cities, and towns are subject to legislative control.'*

Municipal corporations cannot sustain their privileges or their existence- upon
anything like a contract between themselves and the legislature ; and the constant

Ohio Cir. Dec. 208 ; Murray v. Hotooken Land,
etc., Co., 18 How. (U. S.) 272, 15 L. ed. 372.

72. loioa.— Boyd v. Ellis, 11 Iowa 97.

Michigan.— Weimer v. Bunbury, 30 Mich.
201.

Mississippi.— Martin v. Dix, 52 Miss. 53,

24 Am. Eep. 661.

Missouri.— North Missouri R. Co. v.

Maguire, 49 Mo. 490, 8 Am. Rep. 141.

New York.— Isola v. Weber, 34 N. Y.
Suppl. 77, 68 N. Y. St. 32, 13 Misc. (N. Y.)

97; Livingston v. New York, 8 Wend. (N. Y.)

85, 22 Am. Dec. 622.

Ohio.— Prescott v. State, 19 Ohio St. 184,

2 Am. Rep. 388.

United States.— In re Boggs, 45 Fed. 475;
Griffing V. Gibb, McAU. (U. S.) 212, 11 Fed.

Cas. No. 5,819.

See 10 Cent. Dig. tit. " Constitutional

Law," § 727.

73. State v. Boswell, 104 Ind. 541, 4 N. E.

675; U. S. V. Cruikshank, 92 U. S. 542, 23

L. ed. 588; Kieman v. Multnomah County,

95 Fed. 849 ; Ex p. Ulrich, 42 Fed. 587 ; Scott

V. Toledo, 36 Fed. 385, 1 L. E. A. 688; Kansas
V. Bradley, 26 Fed. 289.

One claiming that a state statute violates

the fourteenth amendment is limited solely

to the inquiry whether in the case which he

himself presents the statute has operated to

infringe his constitutional rights, and the

court will not consiaer whether in a different

case the statute might so operate. Del Cas-

tillo V. McConnico, 168 U. S. 674, 18 S. Ct.

229, 42 L. ed. 622.

Process of state.— The phrase " due process

of law" refers to the state's own process.

In re Mahon, 34 Fed. 525.

74. U. S. V. Cruikshank, 92 XT. S. 542, 23

L. ied. 588.

75. In re Tiburcio Parrott, 6 Sawy. (U. S.)

349, 1 Fed. 481, 1 Ky. L. Rep. 136, holding

that Chinese or Mongolians residing within

th« jurisdiction of California are "persons"

within the meaning of the fourteenth amend-
ment, declaring that no state shall deprive
any person of life, liberty, or property with-
out due process of law. And see Aliens, 2
Cyc. 88.

76. Buford v. Speed, 11 Bush (Ky.) 338,

holdinfi: that alien enemies, when proceeded
against by legal process, have the right toi

appaar in person or by counsel, whom they
have ;- right to employ, and to introduce evi-

dence and make defense.

77. Wheeling Bridge, etc., R. Co. v. Gtt

more, 8 Ohio Cir. Ct. 658; Charlotte, etc., E.
Co. V. Gibbes, 142 U. S. 386, 12 S. Ct. 255,

35 L. ed. 1051 ; Santa Clara County v. South-
ern Pac. R. Co., 18 Fed. 385; In re Railroad
Tax Cases, 8 Sawy. (U. S.) 238, 13 Fed. 722.

But see State v. Brown, etc., Mfg. Co., 18

R. I. 16, 25 Atl. 246, 17 L. R. A. 856. See,

generally, Coepoeations.
78. State University v. Williams, 9 Gill

& J. (Md.) 365, 31 Am. Dee. 72.

79. Cclifornia.— San Francisco v. Beide-

man, IT Cal. 443; Hart v. Burnett, 15 Cal.

530.

Connecticut.— Beardsley v. Smith, 16 Conn.

368, 41 Am. Dec. 148.

Michigan.— Davock v. Moore, 105 Mich.

120, 63 N. W. 424, 28 L. E. A. 783.

Missouri.— Hamilton v. St. Louis County
Ct., 15 Mo. 3.

New York.— People i). Crennan, 141 N. Y.

.

239, 36 N. E. 187, 56 N. Y. St. 807; Taylor 1

V. Constable, 131 N. Y. 597, 30 N. E. 63, 42'

N. Y. St. 949 [affirming 15 N. Y. Suppl. 795,

40 N. Y. St. 60] ; People v. Porter, 26 Hun
(N. Y.) 622.

PennsyVvcmia.— Lycoming County v. Union
County, 15 Pa. St. 166, 53 Am. Dee. 575.

South Carolina.— Blum v. Richland County,

38 S. C. 291, 17 S. E. 20.

United States.— Mt. Pleasant v. Beckwith,

100 U. S. 514, 25 L. ed. 690.

See 10 Cent. Dig. tit. "Constitutional

[XIII. Q
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practice is to so enlarge or diminish their territory as to reapportion their prop-
erty.^ The contracts made by municipal corporations are also to a considerable
degree subject to legislative control ;'' but it is unconstitutional to provide that

a city shall be discharged from contractual obligations already incurred in favor
of an individual.*^ Legislative power over municipal corporations in their public
or governmental character is far more extensive than over them in their private

character; in the latter aspect their rights are analogous to those of private

corporations.*'

D. Deprivation of Life or Liberty— l. In General. The words " life
"

and " liberty " are used in the fourteenth amendment in a broad sense, and have
received liberal construction, the idea being that the constitutional safeguards to

life and liberty embrace far more than the preservation of existence, and protec-

tion from arbitrary physical punishment— although the provisions of criminal

law cover an important aspect of personal rights— and secure the broader rights,

such as freedom to live, work, and enjoy life untrammeled, except so far as

restraints upon individual action appear, according to the fundamental and estab-

lished principles of law, to be necessary for the preservation and promotion of

the public health, comfort, morals, safety, and welfare.**

Law," § 731; and, generally. Counties; Mu-
nicipal COBPOEATIONS ; TOWNS.

80. Illinois.— Olney v. Harvey, 50 111. 453,

99 Am. Dec. 530.

Louisiana.— Layton v. New Orleans, 12 La.

Ann. 615.

Massachusetts.— Chandler v. Boston, 112

Mass. 200.

New Yorlc.— Sill v. Corning, 15 N. Y. 297

;

North Hempstead v. Hempstead, 2 Wend.
(N. Y.) 109.

Pennsylvania.— Dunmore's Appeal, 52 Pa.

St. 374.

United States.— Mt. Pleasant v. Beokwith,

100 V. S. 514, 25 L. ed. 699; Morgan v. Beloit,

7 Wall. (U. S.) 613, 19 L. ed. 203.

See 10 Cent. Dig. tit. " Constitutional

Law," § 731; and, generally. Municipal Cor-

porations.
81. New Orleans v. New Orleans Water-

works Co., 142 U. S. 79, 12 S. Ct. 142, 35

L. ed. 943, holding that a contract made by
a city with a water company, so far as the

city's rights are concerned, is subject to the

will of the legislature, and a statute author-

izing a change therein modifying the city's

right to tax the water company does not

operate as a taking of its property without

due process of law.

82. People v. Otis, 90 N. Y. 48 (holding

unconstitutional a provision to discharge a

city from liability on its negotiable bonds

stolen from a bank, upon delivery of duplicate

bonds to the bank) ; Brooklyn Park Com'rs

V. Armstrong, 45 N. Y. 234, 247, 6 Am. Eep.

70; Mt. Pleasant v. Beokwith, 100 U. S. 514,

533, 25 L. ed. 699.

83. Alalama.—^Askew c. Hale County, 54

Ala. 639, 25 Am. Rep. 730.

California.— Hoagland v. Sacramento, 52

Cal. 142.

Illinois.— Board of Education v. Blodgett,

156 111. 441, 40 N. E. 1025, 46 Am. St. Rep.

348, 31 L. E. A. 70.

Jfoine.— Small v. Danville, 61 Me. 359.
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Massachusetts.— Oliver v. Worcester, 162
Mass. 489, 3 Am. Rep. 485; Buttrick v.

Lowell, 1 Allen (Mass.) 172, 79 Am. Dec.
721.

Michigan.— People v. Detroit, 28 Mich.
228, 15 Am. Rep. 202; People v. Hurlbut, 24
Mich. 44, 9 Am. Rep. 103.

New York.— Maxmilian v. New York, 62
N. Y. 160, 20 Am. Rep. 468 ; People v. Briggs,

50 N. Y. 553 ; Webb v. New York, 64 How. Pr.

(N. Y.) 10.

Wisconsin.— Milwaukee v. Milwaukee City,

12 Wis. 93.

United States.— U. S. v. Baltimore, etc.,

R. Co., 17 Wall. (U. S.) 322, 21 L. ed. 597.

See 10 Cent. Dig. tit. " Constitutional

Law," § 731.

A legislative grant of a street railway
franchise without the consent of the munici-

pal corporation and not providing compensa-
tion is valid. Brooklyn City, etc., R. Co. v.

Coney Island, etc., R. Co., 35 Barb. (N. Y.)

364.

84. " By the term ' life "... something
more is meant than mere animal existence.

The inhibition against its deprivation extends

to all those limbs and faculties by which life

is enjoyed. The provision equally prohibits

the mutilation of the body by the amputation
of an arm or leg, or the putting out of an
eye, or the destruction of any other organ of

the body through which the soul communi-
cates with the outer world. The depriva-

tion not only of life, but of whatever God
has given to everyone with life, for its growth
and enjoyment, is prohibited by the provision
in question, if its efficacy be not frittered

away by judicial decision." Per Field, J., in

Munn V. Illinois, 94 U. S. 113, 142, 24 L. ed.

77.
" By the term ' liberty "... something

more is meant than mere freedom from
physical restraint or the bounds of a prison.
It means freedom to go where one may choose,
and to act in such manner, not inconsistent
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2. Contempt Proceedings. The power to commit or fine for a contempt com-
mitted in the presence of the court may be exercised in a summary manner ;

^

but in case of a contempt not committed in the presence of the court, due process

of law requires that the accused shall have a day in court.^

3. Courts-Martial. Courts-martial may constitutionally be empowered to try

and to punish military offenses.^'

4. Criminal Prosecutions— a. In General. The «onstitntional gxiaranty of

due process of law implies the existence of a complainant, a defendant, and a

judge, regular allegations, an opportunity to answer the criminal charge, trial

according to some settled course of judicial proceedings, and the right to be dis-

charged unless the charge is proved.^
b. Creation or Definition of Offenses. As in the formation of the federal con-

stitution the existing police powers of the states were not granted to the federal

government they have the right, by virtue of their inherent sovereignty, to insure

the protection of all property and of the lives, health, comfort, and safety of all

persons within their jurisdiction, by reasonable criminal provisions for the crea-

with the equal rights of others, as his judg-
ment may dictate for the promotion of his

happiness; that is, to pursue such callings

and avocations as may be most suitable to

develop his capacities, and give to them their

highest enjoyment." Per Field, J., in Mimn
V. Illinois, 94 U. S. 113, 142, 24 L. ed. 77.

85. Colorado.— Wyatt v. People, 17 Colo.

252, 28 Pac. 961.

Kansas.— In re Noonan, 47 Kan. 771, 28

Pae. 1104.

Maine.—Androscoggin, etc., K. Co. v. An-
droscoggin R. Co., 49 Me. 392.

Massachusetts.— Cartwright's Case, 114

Mass. 230.

North Carolina.— State v. Woodfin, 27

N. C. 199, 42 Am. Dec. 161.

Oklahoma.— Smith v. Speed, 11 Okla. 95,

66 Pac. 511, 55 L. R. A. 402.

United States.— Ex p. Terry, 128 U. S.

289, 9 S. Ct. 77, 52 L. ed. 405; Anderson v.

Dunn, 6 Wheat. (U. S.) 204, 227, 5 L. ed.

242.

See 10 Cent. Dig. tit. " Constitutional

Law," § 739; and Contempt.
One cannot be declared infamous in an or-

der punishing him for contempt. Fletcher v.

Daingerfield, 20 Cal. 427.

86. California.— Sargent v. Cavis, 36 Cal.

552 ; People v. Turner, 1 Cal. 152.

Connecticut.— Welch v. Barber, 52 Conn.

147, 52 Am. Rep. 567.

Florida.— Palmer v. Palmer, 28 Fla. 295,

9 So. 657.

Illinois.—Smith v. Tenney, 62 111. App. 571.

Indiana.— Whittem v. State, 36 Ind. 196.

Iowa.— State v. Folsom, 34 Iowa 583.
' Kansas.— In re Smith, 52 Kan. 13, 33 Pac.

957.

Louisiana.— State v. Judges Civil Dist. Ct.,

32 La. Ann. 1256.

Minnesota.— State v. Willis, 61 Minn. 120,

63 N. W. 169; State v. Ives, 60 Minn. 478,

62 N. W. 831.

Missouri.— Ex p. Mason, 16 Mo. App. 41.

New Jersey.— Holt's Case, 55 N. J. L. 384,

27 Atl. 909.

New York.— Pitt v. Davison, 37 Barb.
{N. Y.) 97; Fall Brook Coal Co. v. Heck-
scher, 6 N. Y. St. 676.

Pennsylvania.— Com. v. Gibbons, 9 Pa.
Super. Ct. 527.

Texas.— Ex p. Rust, 38 Tex. 344; Ex p.

Kilgore, 3 Tex. App. 247.

Vermont.— In re Leach, 51 Vt. 630; Ex p.

Langdon, 25 Vt. 680.

West Virginia.—State v. Gibson, 33 W. Va.
97, 10 S. E. 58.

United States.— Ex p. Strieker, 109 Fed.

145.

See 10 Cent. Dig. tit. " Constitutional

Law," § 739; and Contempt.
Violation of injunction.— Under a state

statute authorizing an injunction to restrain

the illegal sale of intoxicating liquors and
providing that a. person violating such in-

junction shall be punished for the contempt

by fine or imprisonment or both, in the dis-

cretion of the court, summary proceedings by
a state court, imposing fine and imprisonment
for contempt in violating such an injunction

issued by it, without presentment of indict-

ment or trial by jury is due process of law,

within the meaning of U. S. Const. Amendm.
14. Eilenbecker v. Plymouth County Dist.

Ct., 134 U. S. 31, 10 S. Ct. 424, 33 L. ed.

801, 802.

87. People v. Daniell, 50 N. Y. 274.

88. State v. Whisner, 35 Kan. 271, 10 Pac.

852 ; In re Roberts, 4 Kan. App. 292, 45 Pac.

942; Huber v. Reily, 53 Pa. St. 112; Greene

V. Briggs, 1 Curt. (U. S.) 311, 10 Fed. Cas.

No. 5,764, 15 Law Rep. 614.

A statute undertaking to legalize criminal

pioceedings of a court, had without proper

jurisdiction, is unconstitutional and void,

being a deprivation of liberty otherwise than

by the law of the land. State v. Doherty, 60

Me. 504.

The state and federal governments have
full control over criminal procedure within

their jurisdictions, subject only to the quali-

fication that such procedure must not work
a denial of fundamental rights or conflict

[XIII, D, 4, b]
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tion, definition, and punishment of offenses.^' But unreasonable and arbitrary

exercises of power are illegal ; violate the guaranty of due process of law ; ^ and
persons deprived of liberty under such acts are entitled to be released by writ of
habeas corpus issued from the proper court of the United States." The legisla-

with specific and applicable constitutional pro-
visions. Com. i). Walton, 11 Allen (Mass.)
238; Com. v. Greenen, 11 Allen (Mass.) 241;
Miller v. State, 53 Miss. 403 ; Com. v. Earner,
199 Pa. St. 335, 49 Atl. 60; Maxwell v. Dow,
176 U. S. 581, 20 S. Ct. 448, 494, 44 L. ed.

597; Brown v. New Jersey, 175 U. S. 172, 20
S. Ct. 77, 44 L. ed. 119; Leeper v. Texas, 139
U. S. 462, 11 S. Ct. 577, 35 L. ed. 225 ; Cald-
well v. Texas, 137 U. S. 692, 11 S. Ct. 224, 34
L. ed. 816. Provisions violating the estab-

lished principles of pleading and practice vio-

late the constitutional guaranty of due pro-

cess of law. King v. State, 49 Ind. 210;
Landringham v. State, 49 Ind. 186; State v.

Symonds, 57 Me. 148; State v. Wilburn, 25
Tex. 738; Hewitt v. State, 25 Tex. 722;
Bx p. Farley, 40 Fed: 66.

89. California.— People v. Bosquet, 116
Cal. 75, 47 Pac. 879.

Indiana.—State v. Cooper, 5 Blackf. (Ind.)

258.

Kansas.— State v. Teissedre, 30 Kan. 210,

476, 2 Pac. 108, 650.

Kentucky.— Com. v. Minor, 88 Ky. 442, 10

Ky. L. Rep. 1008, 11 S. W. 472.

Minnesota.— State v. Justus, 85 Minn. 279,

88 N. W. 759, 56 L. E. A. 757.

Missouri.— State v. Missouri Guarantee
Sav., etc., Assoc, 167 Mo. 489, 67 S. W. 215;
Ex p. Roberts, 166 Mo. 207, 65 S. W. 726.

New York.— In re Davis, 168 N. Y. 89, 61

N. E. 118, 56 L. R. A. 855; People v. West,
106 N. y. 293, 12 N. E. 610, 60 Am. Rep. 452.

Oregon.— Ex p. Northrup, 41 Greg. 489, 69

Pac. 445.

Rhode Island.— State v. Smith, 14 R. I.

100, 51 Am. Rep. 344.

Texas.— Ham v. State, 4 Tex. App. 645.

United States.— Powell v. Pennsylvania,
127 U. S. 678, 8 S. Ct. 992, 1257, 32 L. ed.

253; Mugler v. Kansas, 123 U. S. 623, 8

S. Ct. 273, 31 L. ed. 205.

See 10 Cent. Dig. tit. " Constitutional

Law," § 748.

In pursuance of the state's constitutional

right to define and punish criminal offenses,

the possession, manufacture, and distribution

of articles of food (State v. Smyth, 14 R. I.

100, 51 Am. Rep. 344; People v. West, 106

N. y. 293, 12 N. E. 610, 60 Am. Rep. 452;
Powell V. Pennsylvania, 127 U. S. 678, 8

S. Ct. 992, 1257, 32 L. ed. 253), and of liquors

(Mugler V. Kansas, 123 U. S. 623, 8 S. Ct.

273, 31 L. ed. 205) may be regulated, and
provisions enforced by imprisonment or other

appropriate means. Bonds may be required

of persons guilty of keeping or frequenting

immoral places; and on failure to find such

sureties the authorities may commit such

persons to prison. State v. Main, 31 Conn.

572. Association with reputed thieves or

[XIII. D, 4. b]

prostitutes with intent to aid or abet their
crimes may be punished. St. Louis v. Fitz, 53
Mo. 582. Gambling operations may be de-
fined and prohibited under penalty. State v.

Gritzner, 134 Mo. 512, 36 S. W. 39; State v.

Maxcy, 1 McMuU. (S. C.) 501. The posses-
sion of certain articles connected with a
lottery may be made an offense, without re-

gard to the possessor's knowledge of their
nature. Ford v. State, 85 Md. 465, 37 Atl.
172, 50 Am. St. Rep. 337, 41 L. R. A. 551.
Smoking in street-cars may be punished by
fine and imprisonment. State v. Heidenhain,
42 La. Ann. 483, 7 So. 621, 21 Am. St. Rep.
388. A state may also make it an offense for
any white person to marry a negro or one of
mixed blood. Green v. State, 58 Ala. 190, 29
Am. Rep. 739 [.overruling Burnes v. State, 48
Ala. 195, 17 Am. Rep. 34] ; Lonas v. State, 3
Heisk. (Tenn.) 287; Frasher v. State, 3 Tex.
App. 263, 30 Am. Rep. 131 ; Kinney v. Com.,
30 Graft. (Va.) 859, 32 Am. Rep. 690. A
state may further provide that any corpora-
tion or individual who shall enter into a pool
or trust to fix or maintain insurance rates
shall be guilty of conspiracy and shall forfeit

his rights to do business in the state. State
V. Firemen's Fund Ins. Co., 152 Mo. 1, 52
S. W. 595.

90. People v. Armstrong, 73 Mich. 288, 41
N. W. 275. 16 Am. St. Rep. 578, 2 L. R. A,
721; State v. Wilson, 15 R. I. 180, 1 Atl.

415; State v. Kartz, 13 R. I. 528; State v.

Beswich, 13 R. I. 211, 43 Am. Rep. 26; State
V. Ryan, 70 Wis. 676, 36 N. W. 823; In re
Ah Jow, 29 Fed. 181 ; Ex p. Field, 5 Blatchf.

(U. S.) 63, 9 Fed. Cas. No. 4,761.

91. In re Lee Tong, 9 Sawy. (U. S.) 333,
18 Fed. 253.

But when a person accused of crime
within a state is subjected, like all other
persons in the state, to the law in its regular
course of administration in courts of justice,

the judgment so arrived at cannot be held to
be such an unrestrained and arbitrary exer-
cise of power as to be unconstitutional; and
if so convicted he cannot be released on
habeas corpus under the fourteenth amend-
ment. Ex p. Converse, 137 U. S. 624, 11
S. Ct. 191, 34 L. ed. 796 [affirming 42 Fed.
217]; Ex p. Kinnebrew, 35 Fed. 52; In re
Taylor, 23 Fed. Cas. No. 13,774, 12 Chic. Leg.
N. 17, 25 Int. Rev. Rec. 321, 8 N. Y. Wkly.
Dig. 554, 13 West. Jur. 505. The fourteenth
amendment was not designed to, and does
not, interfere with the general power of the
state to protect the lives, liberty, and prop-
erty of its citizens, nor with the exercise of
that power in the adjudications of the courts
of the state in administering the process pro-
vided by its laws. Maxwell v. Dow, 176 U. S.
581, 20 S. Ct. 448, 494, 44 L. ed. 597; Brown
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ture, in creating offenses, is not confined to a definition of specific acts or omis-

sions ;

'^ need not define the offense as a felony or misdemeanor, but may provide
punishment in the alternative ;

^^ and may authorize a jury under an indictment
for a graver offense to punish for a lesser offense.'*

e. Jurisdiction and Venue. The established principles of law must be
adhered to in all matters affecting jurisdiction and venue, and departure from
them is a violation of the constitution.^'

d. Former Jeopardy. Within the meaning of the fourteenth amendment, the
trial and commitment, either in state or federal courts, of one who has already

been tried and acquitted of the same offense is depriving him of his liberty with-

out due process of law.''

e. Preliminary Complaint. A complaint running against no person in par-

ticular, and not containing a charge of the substantive facts necessary to consti-

tute the offense, is not due process.'^

f. Warrant and Arrest. Statutes authorizing an arrest without a warrant in

certain cases do not deprive the person arrested of liberty without due process of

law.'* The arrest, however, must have been made in pursuance of some method

V. New Jersey, 175 U. S. 172, 20 S. Ct. 77, 44
L. ed. 119; Moore v. Missouri, 159 U. S. 673,

16 S. Ct. 179, 40 L. ed. 301; Eic p. Converse,
137 U. S. 624, 11 S. Ct. 191, 34 L. ed. 796;
Barbier v. Connolly, 113 U. S. 27, 5 S. Ct.

357, 27 L. ed. 923; In re Krug, 79 Fed. 308;
In re King, 46 Fed. 905. The only restric-

tion imposed in this connection upon the
states by the fourteenth amendment was that
no state could deprive particular persons or

classes of persons of equal and impartial jus-

tice under the law, through the imposition

of any dilTerent or higher punishment on one
than v/as imposed on all for like offenses.

Leeper v. Texas, 139 U. S. 462, 11 S. Ct. 577,

35 L. ed. 225; Eos p. Converse, 137 U. S.

624, 11 S. Ct. 191, 34 L. ed. 796. A state

cannot be deemed guilty of a violation

of its obligations under the United States

constitution because of a decision, even if

erroneous, of its highest court while acting

within its jurisdiction. Ex p. Converse, 137

U. S. 624, 11 S. Ct. 191, 34 L. ed. 796; In re

Storti, 109 Fed. 807. And a person impris-

oned under a valid law, although there is

error in the proceeding resulting in the oom-
mitmeni;, is not imprisoned in violation of the

federal constitution. People v. Sheriff, 11

N. Y. Civ. Proc. 172 ; In re Ah Lee, 6 Sawy.
(U. S.) 410, 5 Fed. 899.

93. Morgan r. Nolte, 37 Ohio St. 23, 41

Am. Rep. 485.

93. Murrah v. State, 51 Miss. 652, holding

that failure to define offense either as a
felony or misdemeanor did not invalidate.

94. Davis v. State, 20 Tex. App. 302.

95. State v. Cutshall, 110 N. C. 538, 15

S. E. 261, 16 L. R. A. 130; In re Kelly, 46

Fed. 653. See, generally, Ceiminal Law.
96. Ex p. Ulrich, 42 Fed. 587.

97. State v. Learned, 47 Me. 426; Greene

V. Briggs, 1 Curt. (U. S.) 311, 10 Fed. Cas.

No. 5,764, 15 Law Rep. 614. And see Cbim-

INAL Law.
Necessity of complaint.— In State v. New-

man, 96 Wis. 258, 71 N. W. 438, it was held

that one arrested on a search warrant not

[69]

naming him, and issued on an affidavit which
does not, must, on being brought before the
court, be charged by complaint with such of-

fense.

98. North v. People, 139 111. 81, 28 N. E.

966; Jones v. Root, 6 Gray (Mass.) 435;
Burroughs v. Eastman, 101 Mich. 419, 59
N. W. 817, 45 Am. St. Rep. 419, 24 L. R. A.

859; Judson v. Reardon, 16 Minn. 431. But
compare Robison v. Miner, 68 Mich. 549, 37

N. W. 21, holding unconstitutional the Michi-

gan act of June 28, 1887, which authorizes

officers to close up places for sale of liquor

found open upon certain days and at certain

hours and to arrest the offender without war-
rant. And see State v. Hunter, 106 N. C.

796, 11 S. E. 366, 8 L. R. A. 529, holding
that an ordinance which gives a policeman
power to arrest persons who in his opinion

are violating the ordinance and " take them
to the station-house," without warrant or
preliminary examination, is void, as in vio-

lation of N. C. Const, art. 1, § 17, which pro-

vides that no person shall be taken, impris-

oned, or in any manner deprived of his

liberty but by the law of the land. See, gen-

erally, Aeeest, 3 Cyc. 867.

A convict at large on good behavior may
be summarily rearrested and returned to cus-

tody upon the governor's order, and is not

entitled to freedom from rearrest except on
probable cause supported by oath. Fuller v.

State, 122 Ala. 32, 26 So. 146, 82 Am. St.

Rep. 1, 45 L. R. A. 502.

Persons illegally brought within jurisdic-

tion.— As the phrase " due process of law "

refers to the state's own process, a lawful ar-

rest under authority of a state court of one

unlawfully brought into the state by private

persons is not a violation of the constitutional

safeguard. In re Mahon, 34 Fed. 525. See
|

also In re Von Der Ahe, 85 Fed. 959. And
the mere fact that a criminal is illegally car-

ried, against his will, into the United States

from a foreign country, with no reference to

extradition treaties, does not render his sub-

[XIII, D, 4. f]
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warranted by the established principles of law in the jurisdiction where it

was made.^
g. Preliminary Examination. It is valid to provide that informations may be

filed without preliminary examination, whenever the prosecuting attorney is sat-

isfied that an offense has been committed in his county.^

h. Indictment of Information. The privileges and immunities of a citizen of
the United States do not include the right to be exempt from any trial in a state

court for a state ofEense, unless upon presentment by a grand jury ; but a pro-
ceeding by information instead of an indictment by a grand jury is sufficient to
constitute due process of law.^

i. Rules of Evidence. A state may establish and alter the rules of evidence
as to what constitutes proof of an offense, provided the accused is given a fair

opportunity to explain and contest the charge, and the rule is not arbitrary in

character.* So a state may prescribe what shall be considered presumptive evi-

sequent trial and conviction, based upon ju-

risdiction regularly acquired by his presence
in the country, invalid. Ker v. Illinois, 119
U. S. 436, 7 S. Ct. 225, 30 L. ed. 421. See
also Arkest, 3 Cyc. 874.

99. Hutchins v. Edson, 1 N. H. 139 ; Mayo
n. Wilson, 1 N. H. 53. See also Aebest, 3

Cyc. 867.

1. State V. Krohne, 4 Wyo. 347, 34 Pac. 3.

See also State v. Brett, 16 Mont. 360, 40
Pac. 873, holding that a statute allowing an
information to be filed with leave of court
without preliminary examination does not
violate the fourteenth amendment. And see

Com. V. McClure, 10 Wkly. Notes Cas. (Pa.)

466, holding that it is not essential to due
process in a prosecution for obstructing a
public oflfice that there should be any pre-

liminary hearing before holding the accused
for the grand jury.

A convict, conditionally pardoned, who has
been arrested for alleged violation of the con-

dition, is entitled, before reincarcerajtion, to

a hearing in order to show whether he has
performed the condition, or has a legal ex-

cuse, and detention without bail or examina-
tion is unconstitutional. People v. Moore,
62 Mich. 496, 29 N. W. 80; State v. Wolfer,

53 Minn. 135, 54 N. W. 1065, 39 Am. St.

Rep. 582, 19 L. R. A. 783.

3. California.— Kalloch v. San Francisco,

66 Cal. 229.

Colorado.— In re Dolph, 17 Colo. 35, 28

Pac. 470.

Indiana.— State v. Boswell, 104 Ind. 541,

4 N. E. 675.

Missouri.— Compare State v. Stein, 2 Mo.
67.

Wisconsin.— Rowan v. State, 30 Wis. 129,

11 Am. Rep. 559.

United States.— Maxwell v. Dow, 176 U. S.

581, 20 S. Ct. 448, 494, 44 L. ed. 597; Hodgson

V. Vermont, 168 U. S. 262, 18 S. Ct. 80, 42

L. ed. 461; McNulty v. California, 149 U. S.

645, 13 S. Ct. 959, 37 L. ed. 882; Caldwell

V. Texas, 137 U. S. 692, 11 S. Ct. 224, 34

L. ed. 816 [affirming 28 Tex. App. 566, 14

S. W. 122] ; Hurtado v. California, 110 U. S.

516. 4 S. Ct. Ill, 292, 28 L. ed. 232; In re

Humaaon, 46 Fed. 388.

[XIII, D. 4. f]

See 10 Cent. Dig. tit. " Constitutional
Law," § 755; and Indictments and Infoema-
TIONS.
Number of grand jurors.— The fourteenth

amendment does not prohibit a state from
organizing a grand jury consisting of less

than the common-law number of jurors.

Parker v. People, 13 Colo. 155, 21 Pac. 1120,
4 L. R. A. 803 ; Hausenfluck v. Com., 85 Va.
702, 8 S. E. 683. The general principles of

established law control its organization, when
it is employed at all. State v. Doherty, 60
Me. 504. See, generally. Grand Juries.

Prosecution in federal courts.— The fifth

amendment requires presentment or indict-

ment of a grand jury in certain criminal
cases in the courts of the United States.
Ex p. McClusky, 40 Fed. 71.

3. Colorado.— Robertson v. People, 20 Colo.

279, 38 Pac. 326.

Connecticut.— State v. Thomas, 47 Conn.
546, 36 Am. Rep. 98; State v. Wheeler, 25
Conn. 290; State v. Brennan's Liquors, 25
Conn. 278; State v. Cunningham, 25 Conn.
195.

Florida.— Wooten v. State, 24 Fla. 335, 5
So. 39, 1 L. R. A. 819.

Kentucky.— Com. v. Minor, 88 Ky. 422, 10
Ky. L. Rep. 1008, 11 S. W. 472; Ely v.

Thompson, 3 A. K. Marsh. (Ky.) 70.

Maine.— State v. Day, 37 Me. 244.

Massachusetts.— Com. v. Brelsford, 161
Mass. 61, 36 N. E. 677; Com. v. Rowe, 14
Gray (Mass.) 47; Com. v. Burns, 9 Gray
(Mass.) 132; Com. v. Wallace, 7 Gray (Mass.)
222; Com. I'. Williams, 6 Gray (Mass.) 1.

Neio York.—^Auburn v. Merchant, 103 N. Y.
143, 8 N. E. 484; People v. Clipperly, 101
N. Y. 634, 4 N. E. 107; People v. Eddy, 59
Hun (N. Y.) 615, 12 N. Y. Suppl. 628, 35
N. Y. St. 146; People v. Toynbee, 2 Park.
Crim. (N. Y.) 329.
North Carolina.— State v. Divine, 98 N. C.

778, 4 S. E. 477.

Rhode Island.— State v. Groves, 15 R. I.

208, 2 Atl. 384; State v. Wilson, 15 R. I. 180,
1 Atl. 415 ; State v. Higgins, 13 R. I. 330, 43
Am. Rep. 26 note; State v. Beswick, 13 R. I.

211, 43 Am. Rep. 26.

Teaiofi.— Faith v. State 32 Tex. 373.
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deuce of guilt.* This -principle has been frequently tested in legislation, aimed at

regulation or suppression of the liquor traffic, and statutes establishing presump-
tions of guilt from certain evidence have been generally sustained,^ although their

arbitrary character at times has rendered them invalid.' Eules made for the

enforcement of food regulations have also been generally sustained.''

j. Course and Conduct of Trial. A state may constitutionally provide for

a speedy trial, without postponement.^ It is also constitutional to provide that in

certain criminal cases the people shall have a certain number of peremptory
challenges.' So a prisoner in a prosecution for murder is not deprived of a trial

by due process of law because the prosecuting attorney was represented by
another counsel with the court's assent.'" And a statute authorizing the state in

efEeet to contradict its own witness, and to ask him if he has made other state-

ments, does not violate the fourteenth amendment." It is not, however, within

the province of the legislature to prescribe what instructions a court shall give in

a murder case, unless the legislature has first embodied such instructions in an act

as the law of the land.'^

k. Trial by Jury. Although the sixth amendment secures the right to a jury

trial in criminal prosecutions in the courts of the United States, this provision

does not apply to the states, which may provide for the trial of offenders without

a jury '* or befoi'e a jury of less than twelve men.'*

1. Judgment and Sentence.'^ The legislature may specify alternative punish

'West Virginia.— State v. Bingham, 42
W. Va. 234, 24 S. E. 883.

United States.— U. S. v. Long Hop, 55 Fed.
58. See also In re Sing Lee, 54 Fed. 334.

See 10 Cent. Dig. tit. " Constitutional
Law," S 756.

4. Robertson v. People, 20 Colo. 279, 38
Pac. 326 ; State v. Cunningham, 25 Conn. 195

;

Wooten V. State, 24 Fla. 335, 5 So. 39, 1

L. E. A. 819; State v. Bingham, 42 W. Va.
234, 24 S. E. 883. But see State v. Divine,

98 N. C. 778, 4 S. E. 477, holding invalid

N. C. Code, § 2329, providing that whenever
any live stock shall be killed by the engines

or cars on any _ of the railroads mentioned,
and such killing is proved, it shall be prima
facie evidence of negligence in any indictment

therefor under this chapter.

5. Connecticut.—State v. Thomas, 47 Conn.

546, 36 Am. Rep. 98; State v. Brennan's
Liquors, 25 Conn. 278.

Kansas.— State v. Sheppard, 64 Kan. 451,

67 Pac. 870.

Kentuchy.— Com. v. Minor, 88 Ky. 422, 10

Ky. L. Rep. 1008, 11 S. W. 472.

Maine.— State v. Day, 37 Me. 244.

Massachusetts.— Com. v. Brelsford, 161

Mass. 61, 36 N. E. 677; Com. v. Rowe, 14

Gray (Mass.) 47; Com. v. Burns, 9 Gray
(Mass.) 132.

FeM! Yorh.— Board of Excise Com'rs v.

Merchant, 103 N. Y. 143, 8 N. E. 484.

Rhode Island.— State v. Wilson, 15 R. I.

180, 1 Atl. 415; State v. Higgins, 13 R. I.

330, 43 Am. Rep. 26 note.

See 10 Cent. Dig. tit. "Constitutional

Law," 5 756.

6. People V. Toynbee, 2 Park. Crim. (N. Y.)

329; State v. Beswick, 13 R. I. 211, 43 Am.
Rep. 26.

7. People V. Clipperly, 101 N. Y. 634, 4

N. E. 107; People v. Eddy, 59 Hun (N. Y.)

615, 12 N. Y. Suppl. 628, 35 N. Y. St. 146;
State V. Groves, 15 R. I. 208, 2 Atl. 384.

8. State V. Hodgson, 66 Vt. 134, 28 Atl.

1089.

The refusal of a state court to continue a
criminal case on account of the absence of

material witnesses residing in another state

is not a denial of due process secured by the
fourteenth amendment. Minder v. Georgia,
183 U. S. 559, 22 S. Ct. 224, 46 L. ed. 328

[affirming 113 Ga. 772, 39 S. E. 284].

9. Walters v. People, 6 Park. Crim. (N. Y.)

15. And see Juries.
10. State V. Conley, (N. C. 1902) 41 S. E.

543. And see Pbosecuting Attobnets.
11. State V. Bloor, 20 Mont. 574, 52 Pac.

611. And see Witnesses.
12. State V. Hopper, 71 Mo. 425. And see

Homicide.
13. State V. Dobard, 45 La. Ann. 1412, 14

So. 253 (lottery-ticket ordinance) ; Maxwell.
V. Dow, 176 U. S. 581, 20 S. Ct. 448, 44 L. ed.

597. But see Barter v. Com., 3 Penr. & W.
(Pa.) 253, holding that a charter authorizing-

a municipal corporation to pass ordinances
giving power to the mayor and aldermen to

imprison on summary conviction is uncon-
stitutional and void. See, generally. Juries.

14. Welborne v. Donaldson, 115 Ga. 563,

41 S. E. 999 (holding that a state may pro-
vide for criminal juries of five men) ; Max-
well V. Dow, 176 U. S. 581, 20 S. Ct. 448, 44
L. ed. 597 (sustaining validity of criminal
trials in Utah before juries of eight men).
The state may provide that failure to de-

mand a jury in certain cases shall be a
waiver of the right, consistently with the
fnurteeiith amendment. In re Cox, (Mich.
1902) 80 N. W. 440.

15. See, generally, Ckiminal Law.

[XIII, D, 4, 1]
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meuts, leaving the choice of penalty in the courts." The legislature may also

provide for punishment of death by electrocution, since sucli is not a cruel and
unusual punishment in the sense forbidden by the fourteenth amendment." So
to constitute due process it ia not necessary that the mode of confinement or of

execution of sentence shall be defined with such certainty that the accused may
know all details^'' And generally it is for the states, by their courts or otherwise,

to determine the interpretation of their processes, and the question whether,

under their own procedure, execution of sentence may be had;" but arbitrary

action is an unconstitutional deprivation of liberty.*

m. New Trial. Regulation of provisions for a new trial is in the hands of

the legislature ; so it may legally be provided that a motion for a new trial must
be filed before judgment, and within four days after the return of the verdict or

finding, by the court.''

n. Review. A right of review in capital cases by an appellate court is not a

necessary element oi due process of law, but it is wholly within the discretion of

each state to refuse it or grant it on terms.^^ And when a prisoner carries his

16. Durham v. State, 89 Tenn. 723, 18

S. W. 74.

Commitment for non-payment of costs.

—

It may be provided that if an accused per-

son elects not to be tried and waives an
examination, the judge shall collect from him
all costs of the proceedings and shall have
power to commit him to jail for non-pay-
ment thereof. People v. Webb, 16 Hun
<N. Y.) 42.

Degree of crime.— A state may distinguish

two degrees of a crime, and provide that

upon a plea of guilty the court shall proceed
iby examination of witnesses to determine
the degree of the prisoner's crime and to pass
senttiiee accordingly. Hallinger v. Davis,
146 TJ. S. 314, 13 S. Ct. 105, 36 L. ed. 986.

But when no statutory provisions exist, it

is for the jury, not the court, to determine
the degree of crime. In re Friedrich, 51

Fed. 747.

17. In re Kemmler, 136 U. S. 436, 10

3. Ct. 930, 34 L. ed. 519.

18. McElvaine v. Brush, 142 U. S. 155, 12

S. Ct. 156, 35 L. ed. 971, sustaining N. Y.

Code Crim. Proo. §§ 491, 492.

A state may confer on the governor the

power of fixing the_ day on which a convict

sentenced to death by a court of competent
jurisdiction shall be executed. Holden v.

Minnesota, 137 U. S. 483, 11 S. Ct. 143, 34

L. ed. 734.

19. Lambert v. Barrett, 159 U. S. 660, 16

S. Ct. 135, 40 L. ed. 296 (holding that the

fact that a contention by one under sentence

of death that the warrant issued by the gov-

ernor for his execution was unauthorized be-

cause issued without authority, after a

reprieve for a greater time than was author-

ized by the state law, was decided adversely

to the prisoner, does not involve any denial

of due process of law or the infraction of

any provision of the United States consti-

tution) ; In re Cross, 146 U. S. 271, 13 S. Ct.

109, 36 L. ed. 969; Schwab v. Berggren, 143

U. S. 442, 12 S. Ct. 525, 36 L. ed. 218; McEl-

vaine V. Brush, 142 U. S. 155, 159, 12 S. Ct.
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156, 35 L. ed. 971; HTolden v. Minnesota, 137

U. S. 483, 11 S. Ct. 143, 34 L. ed. 734.

The view of the operation of a judgment
or sentence, taken by a state court, is gener-
ally binding upon the federal courts, and it

was not intended by congress that the courts
of the United States should by writs of

habeas corpus obstruct the ordinary adminis-
tration of the criminal laws of the states

through their own tribunals. Trezza v.

Brush, 142 U. S. 160, 12 S. Ct. 160, 35 L. ed.

974 (holding that the court of appeals of

New York having decided that an appeal from
a conviction of murder in the first degree
operates as a stay of the execution only,

and not of the solitary confinement, this is

controlling upon the supreme court of the
United States; and hence a continuance of

solitary confinement pending an appeal by
the prisoner is the result of his own act, and
is not in violation of any right secured by
the constitution of the United States) ; Mc-
Elvaine V. Brush, 142 U. S. 155, 12 S. Ct. 156,

35 L. ed. 971; Wood v. Brush, 140 U. S.

278, 289, 11 S. Ct. 738, 35 L. ed. 505.
20. Gross V. Rice, 71 Me. 241; Knox v.

State, 9 Baxt. (Tenn.) 202.
21. Brooks v. Missouri, 124 U. S. 394, 8

S. Ct. 443, 31 L. ed. 454. And see New Tkial.
Where a prisoner is convicted of murder in

the second degree under an indictment for
first degree murder, and he is retried under
a second indictment after reversal of the
judgment on appeal for murder in the first

degree, such new trial for first degree mur-
der is due process. State v. Goddard, 162
Mo. 198, 62 S. W. 697.

22. Andrews v. Swartz, 156 U. S. 272, 15
S. Ct. 389, 39 L. ed. 422. But see Sullivan v.

Adams, 3 Gray (Mass.) 476, holding that an
act which provides for the conviction of any
person by an inferior court without a jury
and obstructs the right to appeal therefrom
is unconstitutional. See, generally, Ckim-
INAL Law.
A change in the personnel of the appellate

court, although by constitutional amendment,
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case to an appellate court, due process of law does not require that lie sliall be
personally present when the court pronounces judgment, since in ease of affirm-

ance it pronounces no new sentence, but merely directs that the sentence already

imposed shall be carried into execution.^'

5. Particular Classes Subject to Restraint— a. Immigrants. So a state may
properly, by statute, empower a commissioner of immigration to visit vessels

arriving from foreign ports, and to determine finally whether debauched per-

sons are among the passengers, and if such are found to prevent them from land-

ing unless bonds are given to indemnify the authorities against expenses which
may be incurred by reason of their infirmities or vices.^

b. IneoPFigible Youths. For the correction of incorrigible youths, the legis-

lature may legally establish reform schools and regulate commitments thereto

after judicial investigation ; ^ but arbitrary provisions are invahd.^*

e. Insane Persons and Inebriates.^ A person's insanity justifies his arrest

without legal process, but only where it is reasonably necessary ;^ and an insane

person may be confined, provided there are provisions for judicial investigation

and determination of the question of sanity, with an opportunity given to him to

be heard.^' The modes provided for discharge from confinement must be such

after appeal, but before hearing, does not -vio-

late the fourteenth amendment. State v.

Jackson, 105 Mo. 196, 15 S. W. 333, 16 S. W.
829.

Discharge by a state court of a writ of

habeas corpus does not deny due process,

where the commitment sought to be reviewed

is not void, since the writ cannot be availed

of as an appeal or writ of error. Tinsley v.

Anderson, 171 U. S. 101, 18 S. Ct. 805, 43

L. ed. 91.

The dismissal by a state court of a crim-

inal appeal, after the accused has escaped,

pursuant to an order that the appeal should

be dismissed unless he should surrender or

be recaptured within a specified time, does

not deny due process. Allen v. Georgia, 166

U. S. 138, 17 S. Ct. 525, 41 L. ed. 949.

Failure to provide that an appeal from an
order directing execution in a capital case,

made after a final judgment of conviction,

shall operate as a stay of execution, does not

violate the fourteenth amendment. In re

Currant, 84 Fed. 317.

Taking exceptions below.— A state may
provide that errors shall be brought before an

appellate court only when exceptions have

been seasonably taken at the trial. Davis v.

Texas, 139 V. S. 651, 11 S. Ct. 675, 35 L. ed.

300 [affirming 28 Tex. App. 542, 13 S. W.
994].

23. Fielden v. Illinois, 143 U. S. 452, 12

S. Ct. 528, 36 L. ed. 224 [affirming 128 111.

595, 21 N. E. 584] ; Schwab v. Berggren, 143

U. S. 442, 12 S. Ct. 525, 36 L. ed. 218.

24. Ex p. Ah Fook, 49 Gal. 402. And see

Aliens, 2 Cyc. 119.

25. Jarrard v. State, 116 Ind. 98, 17 N. E.

912. See also Wilkinson v. Board of Chil-

dren's Guardians, 168 Ind. 1, 62 N. E. 481.

Custody of children.— Parents are entitled

to a hearing upon the question of being de-

prived of the custody of their children. Peo-

ple V. New York Catholic Protectory, 3 How.

Pr. N. S. (N. Y.) 343. And see Cincinnati
House of Refuge v. Ryan, 37 Ohio St. 197.

Justices of the peace may be given author-
ity to commit to a state school any boy who
is being, or is in danger of being, brought up
to lead an idle or vicious life; and no ap-
peal from such commitment need be allowed.
Reynolds v. Howe, 51 Conn. 472.

26. State v. Ray, 63 N. H. 406, 56 Am.
Rep. 529.

27. See, generally. Insane Peksons.
28. Keleher v. Putnam, 60 N. H. 30, 49

Am. Rep. 304.

29. California.— In re Lambert, 134 Cal.
626, 66 Pac. 851, 55 L. R. A. 856.

Iowa.— Chavannes v. Priestly, 80 Iowa 316,
45 N. W. 766, 9 L. R. A. 193.

Louisiana.— In re Ross, 38 La. Ann. 523.
Massachusetts.— In re Dowdell, 169 Mass.

387, 47 N. E. 1033, 61 Am. St. Rep. 290. See
also In re Le Dorme, 173 Mass. 550, 54 N. E.
244.

Minnesota.— State v. Billings, 55 Minn.
467, 57 N. W. 206, 794, 43 Am. St. -Rep. B25.

Mississippi.— Fant v. Buchanan, (Miss.

1895) 17 So. 371.

Missouri.— Hunt v. Searcy, 167 Mo. 158,

67 S. W. 206.

New York.—^Ayers v. Russell, 50 Hun
(N. Y.) 282, 3 N. Y. Suppl. 338, 20 N. Y. St.

323; In re Janes, 30 How. Pr. (N. Y.) 446.

Rhode Island.— Doyle, Petitioner, 16 R. I.

537, 18 Atl. 159, 27 Am. St. Rep. 752, 5

L. R. A. 359.

United States.— Simon i;. Craft, 182 U. S.

427, 21 S. Ct. 836, 45 L. ed. 1165; Nobles v.

Georgia, 168 U. S. 398, 18 S. Ct. 87, 42 L. ed.

515.

See 10 Cent. Dig. tit. " Constitutional

Law," § 737.

Pending proceedings for hearing and exam-
ination, a probate judge may -he authorized

to make and enforce reasonable orders for the

custody of the alleged insane. Porter v.

[XIII, D, 5, e]
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as can be resorted to directly as of right by the one confined,^ and are not con-
stitutional if sQch as to leave the liberty of the person confined to the pleasure of
oflieials, such as prison inspectors.^'

d. Paupers and Vagrants. By virtue of their inherent sovereignty, both the
state and federal governments may control the lives and property of all persons
within their jurisdictions who from incompetence or unfitness endanger the wel-
fare of the community ; and so may cause to be committed all paupers, vagrants,
and idle persons, not having any visible means of support and living without
employment.^

e. Persons Endangering the Public Health. All persons infected with, or
exposed to, dangerous or contagious diseases may be arrested and confined in
certain hospitals or other designated places.^^

E. Deprivation of Property— l. In General. The term " property " ^ is

used in a broad sense in the constitutional guaranty forbidding the deprivation of
property without due process of law, and has received a liberal construction
analogous in spirit to that applied to "life" and " liberty." ^^ All rights to the
use, title, and possession of private property are held subject to the right of the
legislature to control them, according to the established principles of our juris-

prudence, so far as may be necessary for the public welfare, the only limitations
upon the legislative power being found in specific and applicable constitutional
restrictions.'*

Eitch, 70 Conn. 235, 39 Atl. 169, 39 L. E. A.
353.

30. Doyle, Petitioner, 16 E. I. 537, 18 Atl.
159, 27 Am. St. Eep. 752, 5 L. E. A. 359.

31. Underwood v. People, 32 Mich. 1, 20
Am. Eep. 633.

Inebriates.— A state cannot make tlie term
of imprisonment of one committed for intoxi-

cation to a workhouse dependent solely upon
the ex parte determination of the workhouse
commissioner and commissioner of correction

as to whether he has been previously con-

victed of a like offense. Matter of Kenny, 23
Misc. (N. Y.) 9, 49 N. Y. Suppl. 1037.

32. People v. Forbes, 4 Park. Crim. (N. Y.)

611. And see PooB Persons; Vaqeanct.
Pauper children, although not criminal,

may be committed to a state industrial school.

Milwaukee Industrial School v. Milwaukee
County Sup'rs, 40 Wis. 328, 22 Am. Eep. 702.

Poor persons likely to become a public

charge may be removed by the authorities

to their county of legal settlement. Lovell v.

Seeback, 45 Minn. 465, 48 N. W. 23, 11

L. E. A. 667.

33. State v. New Orleans, 27 La. Ann. 521;

Haverty v. Bass, 66 Me. 71. And see Health.
Violating rules of board of health.— The

authorities may order the arrest of persons

violating rules of the board of health or other

sanitary regulations. Cooper v. Schultz, 32

How. Pr. (N. Y.) 107.

34. What is property.— A debt (People v.

Eddy, 43 Cal. 331, 13 Am. Eep. 143), a dog

(Lynn v. State, 33 Tex. Crim. 153, 25 S. W.
779; Jenkins v. Ballantyne, 8 Utah 245, 30

Pac. 760, 16 L. R. A. 689. See also Animals,

II, A, 1, b [2 Cyc. 305] ) , intoxicating liquors

(Wvnehamer v. People, 13 N. Y. 378, 12 How.
Pr.'(N. Y.) 238, 2 Park. Crim. (N. Y.) 421

\reversing 20 Barb. (N. Y.) 567]. But see

[XIII, D. 5, e]

Oviatt .«. Pond, 29 Conn. 479), an invention
secured by letters patent (Brady v. Atlantic
Works, 107 U. S. 192, 2 S. Ct. 225, 27 L. ed.

438), a privilege to construct and operate a
railroad in streets of a city (Citizens' Horse
E. Co. V. Belleville, 47 111. App. 388), a
right to become a surety (Kuhn v. Detroit,
70 Mich. 534, 38 N. W. 470), and a right to
damages, as for false imprisonment (Griffin
V. Wilcox, 21 Ind. 370 ) have all been held to
be property. So a law declaring void a con-
tract between a citizen of one state and a cor-
poration of another, made and to be per-
formed in the other state, insuring property
within the former state, contravenes the four-
teenth amendment. Western Massachusetts
Mut. F. Ins. Co. V. Hilton, 42 N. Y. App.
Div. 52, 58 N. Y. Suppl. 996.
What is not property.— Anticipated profits

(Munn V. People, 69 111. 80), an office (State
Prison v. Day, 124 N. C. 362, 32 S. E. 748,
46 L. E. A. 295 ; State v. Crumbaugh, 26 Tex.
Civ. App. 521, 63 S. W. 925 ; Moore v. Strick-
ling, 46 W. Va. 515, 33 S. E. 274, 50 L. R. A.
279. See also Officebs) , and a license for the
sale of intoxicating liquors (La Croix v. Fair-
field County Com'rs, 50 Conn. 321, 47 Am.
Eep. 648; Martin v. State, 23 Nebr. 371, 36
N. W. 554. See also Intoxicating Liquoes)
are not property.

35. See su'(n-a, XIII, D, 1.

36. Boston Beer Co. v. Massachusetts, 97
U. S. 25, 24 L. ed. 989 ; Boyd v. Alabama, 94
U. S. 645, 24 L. ed. 302 ; Bartemever v. Iowa,
18 Wall. (U. S.) 129, 21 L. ed". 929. See
also Molett x>. State, 33 Ala. 408; Scott v.

Sandford, 19 How. (U. S.) 393, 15 L. ed. 691
(Missoiiri compromise).
Fences, walls, and boundaries.— Laws regu-

lating partition fences, party-walls, the in-
elosure. of woodlands, the ditching and em-
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2. Civil Proceedings and Remedies— a. In General. While forms of pro-

cedure and practice may be altered, due process requires that the substance of

property I'ights be preserved, and that an opportunity remain to invoke the equal

protection of the law by some judicial proceedings adequate and appropriate.*^

The fourteenth amendment does not undertake to control the power of a state to

determine by what process legal rights may be asserted or legal obligations be
enforced, provided the method of procedure adopted for these purposes gives

reasonable notice and affords fair opportunity to be heard before the issues are

deeided.^^

b. Particular Requirements. Due process requires in all cases an impartial

tribunal, competent by the law of its creation to pass upon the subject-matter of

banking of meadows, and other like regula-

tions, the object of which is to regulate the
management and enjoyment of property by
the owners or a majority of them, are old

and well settled as valid. Coster v. Tide
Water Co., 18 N. J. Eq. 54. So the height
of existing and future fences may be limited.

Rideout v. Knox, 148 Mass. 368, 19 N. E.

390, 12 Am. St. Eep. 560, 2 L. R. A. 81. It

is also competent for the legislature to pro-

vide that after a certain time in the future

all wire fences facing public highways shall

be of round, smooth wire. Com. v. Barrett,

13 Ky. L. Rep. 451, 17 S. W. 336. But in

Texas the law providing that the owner
should erect a gate in each three miles of his

fence running in the same general direction

was held invalid, since no compensation was
provided for. Dilworth v. State, 36 Tex.

Crim. 189, 36 K. W. 274. See also U. S. v.

Douglass-William-Sartoris Co., 3 Wyo. 287,

22 Pac. 92.

Forfeiture of lands for non-entry for five

successive years may be provided for. State

V. Swann, 46 W. Va. 128, 33 S. E. 89.

Logs drifting upon another's land.— Henry
V. Roberts, 50 Fed. 902.

Prohibiting injury to property sold for

taxes.— Prentice v. Weston, 111 N. Y. 460, 18

N. E. 720, 19 N. Y. St. 279 [affirming 47

Hun (N. Y.) 121].

Removal of sand from beach.— Com. v.

Tewksbury, 11 Mete. (Mass.) 55; Hodges v.

Perrine, 24 Hun (N. Y.) 516.

Restraining employment of children.— No
property right is violated by regulations re-

straining the employment of children in cer-

tain places of amusement. In re Ewer, 141

N. Y. 129, 36 N. E. 4, 56 N. Y. St. 668, 25

L. R. A. 794 [affirming 70 Hun (N. Y.) 239,

24 N. Y. Suppl. 500, 54 N. Y. St. 348].

The use of billiard tables and bowling al-

leys in public resorts may be regulated so as

to avoid injury to the public morals ; but the

legislature cannot restrict any one from mak-

ing or using in private billiard tables. Ste-

vens V. State, 2 Ark. 291, 35 Am. Dec. 72.

So taxes may be imposed on billiard tables

and ten-pin alleys, as a means of preserving

good order. Washington v. State, 13 Ark.

752. And the use of bowling alleys after six

V. M. on Saturday afternoons may be prohib-

ited. Com. V. Co'lton, 8 Gray (Mass.) 488.

Wasteful use of natural gas in flambeaux

may be forbidden. Townsend v. State, 147

Ind. 624, 47 N. E. 19, 62 Am. St. Rep. 477,

37 L. R. A. 294.

37. Connecticut.— O'Brien v. Flint, 74
Conn. 502, 51 Atl. 547.

Florida.— Flint River Steam Boat Co. v.

Roberts, 2 Fla. 102, 48 Am. Dec. 178.

Georgia.— Gunn v. Hendry, 43 Ga. 556.

Indiana.— Dawson v. Shaver, 1 Blackf.

(Ind.) 204.

Iowa.— Thoeni v. Dubuque, 115 Iowa 482,

88 N. W. 967.

Maryland.— Garrison v. Hill, 81 Md. 551,

32 Atl. 191.

Michiaan.— Price r. Hopkin, 13 Mich.

318.

Missouri.— Clark v. Mitchell, 64 Mo. 564.

JTew York.— Gilman v. Tucker, 128 N. Y.

190, 28 N. E. 1040, 40 N. Y. St. 71, 26 Am.
St. Rep. 464, 13 L. R. A. 304 [affirming 59

N. Y. Super. Ct. 575, 13 N. Y. Suppl. 804,

36 N. Y. St. 1024] ; Barnett v. Chicago, etc.,

R. Co., 4 Hun (N. Y.) 114; Jackson v. Gris-

wold, 5 Johns. (N. Y.) 139.

Ohio.— West Alexandria, etc.. Turnpike

Road Co. V. Gay, 50 Ohio St. 583, 35 N. E.

308 ; Salt Creek Valley Turnpike Co. v. Parks,

50 Ohio St. 568, 35 N. E. 304, 28 L. R. A.

769.

Oklahoma.— Light r. Canadian County

Bank, 2 Okla. 543, 37 Pac. 1075.

Pennsylvania.— Byers v. Pennsylvania R.

Co., 26 Pittsb. Leg. J. N. S. 447.

Tennessee.— State Bank v. Cooper, 4 Yerg.

(Tenn.) 599, 24 Am. Dec. 516.

United States.— Iowa Cent. R. Co. v. Iowa,

ioO U. S. 389, 16 S. Ct. 344, 40 L. ed. 467;

Campbell v. Holt, 115 U. S. 620, 6 S. Ct. 209,

29 L. ed. 483; Davidson v. New Orleans, 96

U. S. 97, 24 L. ed. 616; Young v. Wempe, 46

Fed. 354. But see Campbell v. Holt, 115

U. S. 620, 6 S. Ct. 209, 29 L. ed. 483, hold-

ing that the bar of the statute of limitations

may be removed as a defense to an action of

contract. ..... i

See 10 Cent. Dig. tit. "Constitutional

Law," § 925. ^ ., „
38. Salt Creek Valley Turnpike Co. v.

Parks, 50 Ohio St. 568, 35 N. E. 304, 28

L R A 769; Simon v. Craft, 182 U. S. 427,

21 S. Ct. 836, 45 L. ed. 1165; Lynde v. Lynde,

181 U. S. 183, 21 S. Ct. 555, 45 L. ed. 810

[affirming 162 N. Y. 405, 56 N. E. 979, 76

Am. St. Rep. 332, 48 L. R. A. 679] ;
Iowa

Cent. R. Co. v. Iowa, 160 U. S. 389, 16 S. Ct.

[XIII, K, 2, h]
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the suit,^' parties duly brought within the jurisdiction of the court, and an oppor-
tunity for each side to contest in person or by counsel the matters in dispute.^"

To render a judgment inpersonam against one within the state valid, there must
be service of process upon him within the state or his voluntary appearance/' A
judgment in personam against a non-resident who is out of the state and who
does not voluntarily appear cannot be validly based upon publication of process
or of notice in the state in which the tribunal sits, nor can the process of one
state validly run into another so as to give jurisdiction.^ But where property of
a non-resident is brought under the control of the court by attachment or equiva-
lent act, a judgment in rem may be rendered which will bind that property if

notice is given by substituted service by publication or in some other authorized
form.*^ If the non-resident has no property within the state, there is nothing

344, 40 L. ed. 467; Ludeling v. Chaffe, 143
U. S. 301, 12 S. Ct. 439, 36 L. ed. 313; Leeper
V. Texas, 139 U. S. 462, 11 S. Ct. 577, 35
L. ed. 225.

39. Pennoyer v. Neff, 95 U. S. 714, 24 L. ed.

565.

The remote contingent interest which a
judge may have with the rest of the public
in liquors forfeited does not disqualify him
from sitting. State v. Intoxicating Liquors,
54 Me. 564.

40. Alabama.— Betancourt v. Eberlin, 71
Ala. 461.

Gonnecticut.— Bostwick v. Isbell, 41 Conn.
305.

Illinois.— Bickerdike v. Allen, 157 III. 95,

41 N. E. 740, 29 L. R. A. 782.

Iowa.— Boyd v. Ellis, 11 Iowa 97.

Kentucky.— Burnam v. Com., 1 Duv. ( Ky.

)

210.

TSIeiD Jersey.— Harker v. Brink, 24 N. J. L.
333.

New York.—Continental Nat. Bank v. U. S.

Book Co., 143 N. Y. 648, 37 N. E. 828, 60
N. Y. St. 873 [affirming 74 Hun (N. Y.) 632,
26 N. Y. Suppl. 956, 57 N. Y. St. 226] ; Happy
V. Mosher, 48 N. Y. 313; Campbell v. Evans,
45 N. Y. 356.

North Carolina.— Den v. Adams, 6 N. C.

161.

Pennsylvania.— Wynkoop v. Cooch, 89 Pa.
St. 450.

United States.— Pennoyer v. Neff, 95 U. S.

714, 24 L. ed. 565; Mehlin v. Ice, 56 Fed. 12,

5 C. C. A. 403; In re Railroad Tax Cases, 8
Sawy. (U. S.) 238, 13 Fed. 722.

See 10 Cent. Dig. tit. " Constitutional
Law," § 929.

41. Connecticut.— Berlin v. New Brittain,

9 Conn. 175.

Minnesota.— McNamara v. Casserly, 61
Minn. 335, 63 N. W. 880; Bardwell v. Col-

lins, 44 Minn. 97, 46 N. W. 315, 20 Am. St.

Rep. 547, 9 L. R. A. 152.

New York.— People v. Ryder, 65 Hun
(N. Y.) 17,5, 19 N. Y. Suppl. 977, 47 N. Y.
St. 492, 22 N. Y. Civ. Proc. 388; Martin v.

Central Vermont R. Co., 50 Hun (N. Y.)

347, 3 N. Y. Suppl. 82, 30 N. Y. St. 375.

Pennsylvania.— Ervine's Appea], 16 Pa. St.

256, 55 Am. Dec. 499.

Rhode Island.— Doyle, Petitioner, 16 R. I.

[XIII, E, 2, b]

537, 18 Atl. 159, 27 Am. St. Rep. 759, 5

L. R. A. 359.

United States.— Pennoyer v. Neff, 95 U. S.

714, 24 L. ed. 565; Webster v. Raid, 11 How.
(U. S.) 437, 13 L. ed. 761.

See 10 Cent. Dig. tit. " Constitutional
Law," § 929.

42. California.— See Ware v. Robinson, 9

Cal. 107.

Delaware.— Caldwell v. Armour, 1 Pennew.
(Del.) 545, 43 Atl. 517.

Iowa.— Reed v. Wright, 2 Greene (Iowa)
15.

Louisiana.— Hobson v. Peake, 44 La. Ann.
383, 10 So. 762.

Massachusetts.— Martin v. Kittredge, 144
Mass. 13, 10 N. E. 710; Eliot v. McCormick,
144 Mass. 10, 10 N. E. 705.

O;iio.— Oil Well Supply Co. i;. Koen, 64
Ohio St. 422, 60 N. E. 603.

Tennessee.— Kemper-Thomas Paper Co. v.

Shyer, (Tenn. 1902) 67 S. W. 856.

Texas.— Reid v. Mickles, (Tex. Civ. App.
1895) 29 S. W. 563.

United States.— Freeman v. Alderson, 119
U. S. 185, 7 S. Ct. 165, 30 L. ed. 372; Pen-
noyer V. Neff, 95 U. S. 714, 24 L. ed. 565;
Webster v. Reid, 52 U. S. 437, 13 L. ed. 761

;

Brooks V. Dun, 51 Fed. 138; Sumner v. Marcy,
3 Woodb. & M. (U. S.) 105, 23 Fed. Cas. No.
13,609.

See 10 Cent. Dig. tit. "Constitutional
Law," § 929.

Personal service on a non-resident infant is

not necessary in probate court proceedings
for the appointment of a guardian for hia
estate, where a notice on the next of kin is

provided. Kurtz v. West Duluth Land Co.,
52 Minn. 140, 53 N. W. 1132; Kurtz v. St.
Paul, etc., R. Co., 48 Minn. 339, 51 N. W.
221, 31 Am. St. Rep. 657.

43. Massachusetts.— Rothschild v. Knight,
176 Mass. 48, 57 N. E. 337; Eliot v. McCor-
mick, 144 Mass. 10, 10 N. E. 705; Folger v.

Columbian Ins. Co., 99 Mass. 267, 96 Am.
Dec. 747; Ocean Ins. Co. v. Portsmouth Ma-
rine R. Co., 3 Mete. (Mass.) 420.
New York.— Happy v. Mosher, 48 N. Y.

313.

Pennsylvania.— Philadelphia v. Jenkins,
162 Pa. St. 451, 29 Atl. 794; Luther v. Fow-
ler, 1 Grant (Pa.) 176.
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upon wliich either a judgment in personam or in rem can be validly based.^
The federal constitution imposes, by the seventh amendment, the necessity in the
federal courts of allowing trial by jury in suits at common law involving prop-
erty rights exceeding twenty dollars in value, but this amendment does not apply
to the states.^^ As the fourteenth amendment was not intended to control pro-

cedure in the states they may, except so far as specially limited by local con-

stitutions or other provisions of local law, dispense with jury trials in all civil

actions;** and may prescribe such rules of procedure as they see fit, the only
constitutional limitation upon their power being that fundamental and established,

rights must be preserved.*'

3. Confiscation of Property. In general vested property cannot be confiscated

by the legislature ; ^ and no person can be deprived of his property without legal

Rhode Island.— Cross v. Brown, 19 R. I.

220, 33 Atl. 147.

Fermowt.— Hogle v. Mott, 62 Vt. 255, 20
Atl. 276, 22 Am. St. Rep. 106.

United States.— Rothschild v. Ivnight, 184

U. S. 334, 22 S. Ct. 391, 46 L. ed. 573 [affirm-

ing 176 Mass. 48, 57 N. E. 337]; King v.

Cross, 175 U. S. 396, 20 S. Ct. 131,*44 L. ed.

211; Chicago, etc., R. Co. v. Sturn, 174 U. S.

710, 19 S. Ct. 797, 43 L. ed. 1144; Sugg v.

Thornton, 132 U. S. 524, 10 S. Ct. 163, 33
L. ed. 447; Freeman v. Alderson, 119 U. S.

185, 7 S. Ct. 165, 30 L. ed. 372; Pennoyer v.

Neff, 95 U. S. 714, 24 L. ed. 565; Cooper v.

Reynolds, 10 Wall. (U. S.) 308, 19 L. ed.

931.

See 10 Cent. Dig. tit. " Constitutional
Law," § 929.

But upon a judgment in rem the state can-
not provide that in ease of insufficiency of

the property attached a general execution
may issue " in all respects as in other cases."

Oil Well Supply Co. v. Koen, 64 Ohio St.

422, 60 N. E. 603.

Proceedings in rem against vessels have
been sustained, although notice to the owner
was not provided for. Keating v. Spink, 3

Ohio St. 105, 62 Am. Dec. 214; The John
Owen V. Johnson, 2 Ohio St. 142; Thompson
V. The Julius D. Morton, 2 Ohio St. 26, 59

Am. Dec. 658; Luther v. Fowler, 1 Grant
(Pa.) 176.

44. Pennoyer v. Nefif, 95 U. S. 714, 24

L. ed. 565.

45. Walker v. Sauvinet, 92 U. S. 90, 23

L. ed. 678; Edwards v. Elliott, 21 Wall.

(U. S.) 532, 22 L. ed. 487; Murray v. Ho-
boken Land, etc., Co., 18 How. (U. S.) 272,

15 L. ed. 372. Compare In re Sing Lee, 54

Fed. 334, holding that the provision of the

Chinese exclusion act of May 5, 1892, for

summary proceedings before a commissioner

for the deportation of unauthorized persons,

is not, by reason of its failure to allow a jury

trial, open to the objection that it fails to

provide due process of law. See also Hilton

V. Merritt, 110 U. S. 97, 3 S. Ct. 548, 28

L. ed. 83, holding that the denial of a jury

trial to determine the right to recovery of

duties paid under an alleged excessive valua-

tion did not deprive the importer of property

without due process, proper administration

of the taxing power demanding uniform ap-
praisal and review by commissioners.

46. Iowa.— In re Bradley, 108 Iowa 476,
79 N. W. 280; McKeever v. Jenks, 59 Iowa
300, 13 N. W. 295.

Kentucky.—Harrison v. Chiles, 3 Litt. (Ky.)
194; Garnett v. Jennings, 19 Ky. L. Rep.
1712, 44 S. W. 382.

New York.— Astor v. New York, 37 N. Y.
Super. Ct. 539.

Pennsylvania.— White v. Thielens, 106 Pa.
St. 173; North Pennsylvania Coal Co. v.

Snowden, 42 Pa. St. 488, 82 Am. Dec. 530;
In re Northern Liberty Hose Co., 13 Pa. St.
193.

South Carolina.— Murray v. Alston, 1 Mill
(S. C.) 128.

United States.— Wilson v. State, 169 XJ. S.

586, 18 S. Ct. 435, 42 L. ed. 865; Church v.

Kelsey, 121 U. S. 282, 7 S. Ct. 897, 30 L. ed.

960; Walker v. Sauvinet, 92 U. S. 90, 23
L. ed. 678 ; Columbia Banli v. Okely, 17 U. S.

235, 4 L. ed. 559.

See 10 Cent. Dig. tit. " Constitutional
Law," § 933; and Juries.

47. California.— High v. Bank of Com-
merce, 95 Cal. 386, 30 Pac. 556, 29 Am. St.

Rep. 121.

Michigan.— Parsons v. Russell, 1 1 Mich.
113, 83 Am. Dec. 728.

New York.— FoUett Wool Co. v. Albany
Terminal Warehouse Co., 61 N. Y. App. Div.
296, 70 N. Y. Suppl. 474; Butler v. Palmer,
1 Hill (N. Y.) 324.

North Carolina.— Barnes v. Barnes, 53
N. C. 366.

West Virginia.— Harness v. Babb, 22 W. Va.
315; Griffee v. Halstead, 19 W. Va. 602; Wil-
liams V. Freeland, 19 W. Va. 599; White v.

Crump, 19 W. Va. 583; Peerce v. Kitzmiller,

19 W. Va. 564.

United States.— Iowa Cent. R. Co. v. Iowa,
l.O U. S. 389, 16 S. Ct. 344, 40 L. ed. 467;
Von Hoffman v. Quincy, 4 Wall. (U. S.) 535,

18 L. ed. 403.

See 10 Cent. Dig. tit. "Constitutional
Law," § 934.

48. Terrett v. Taylor, 9 Cranch (U. S.)

43, 3 L. ed. 650.

A commanding ofiScer of the militia has no
lawful authority, even in time of war, to im-

press the horse of a citizen. Jacobs v. Lever-

[XIII, E, 3]
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investigation and adjudication.^' But congress may determine what property of

the public enemy shall be confiscated.^

4. Creation of Liability— a. For Negligence of Servant.'^ The state may
enlarge the liability of a master for the negligence of a servant, provided the

master is given a fair opportunity to contest.'^

b. For Injuries From Defective Highway.^' Municipal corporations may be
made liable for defects in highways, as highways are for public and not for local

use, and the fact that the officials charged with the duty of maintaining the high-

ways are not agents of the municipality is immaterial.^*

e. For Property Destroyed by Mob. The people of the local divisions of a

state may be required to pay for any damages done to property within such local

divisions, and such an act is not a taking of property without due process of law.^'

d. For Damages by Animals.^* The owner of animals may be charged with

liability for damage done by them, but he is entitled to a judicial determination

of the extent of liability.^'

e. For Cost of Party-Wall.^ The state cannot provide that the owner of

land shall without compensation permit his neighbor to set one half of his parti-

tion wall upon the former's land, and that when the former shall build he shall

pay for one half of sucli partition wall, so far as it shall be built against.^'

f. Of Owner For Acts of Another. As an owner of property may under the

police power be absolutely prohibited from allowing his property to be used in a
manner harmful to the public comfort and health, the state may prescribe reason-

able conditions upon him in permitting his use for such purposes, and so one
leasing his property for the sale of intoxicating liquor may be made directly liable

for all injuries caused by such sales ^ or may be held secondarily responsible for

ing, 2 Cranch C. C. (XJ. S.) 117, 13 Fed. Gas.

No. 7,162.

49. Cotter V. Doty, 5 Ohio 393.

50. Knoefel v. Williams, 30 Ind. 1; Ather-
ton V. Johnson, 2 N. H. 31; Page v. U. S.,

11 Wall. (U. S.) 268, 20 L. ed. 135; The
Ned, Blatchf. Prize Gas. (U. S.) 119, 17 Fed.
Gas. No. 10,078. But see Norris v. Doniphan,
4 Mete. (Ky.) 385, holding that under the

act of congress of July 17, 1862, proceedings
considered to be for the seizure of property
of the public enemy must be confined to

properties employed in maintaining war
against the United States. And see Glark v.

Mitchell, 64 Mo. 564, holding unconstitutional
the act of congress of March 3, 1863, in so

far as it purports to authorize confiscation

during the Givil war of debts due from one
citizen to another. See also Hodgson v. Mill-

ward, 3 Grant (Pa.) 406, holding that the

act of Gongress of Aug. 6, 1861, requiring the
president in certain cases to cause certain

property " to be seized, confiscated, and con-

demned " did not authorize such action ex-

cept by due process of law; and that a mere
order issued by the district attorney, under
which a marshal seized a newspaper estab-

lishment and proceedings were instituted for

forfeiture, was no justification to the mar-
shal. See, generally, Wae.
Detention of vessel in port.— The detention

of a vessel in port by the president, under
the act of congress of April 30, 1818, author-

izing the detention of vessels built for war-

liice purposes and about to depart, when cir-

cumstances render it probable that they are

Intended to commit hostilities against a
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friendly power, is an arrest by due process of

law. Graham v. V. S., 2 Ct. Gl. 327.
51. See, generally. Master and Seevant.
52. Levick v. Norton, 51 Conn. 461.

53. See, generally. Streets and High-
ways.

54. Bidwell v. Murray, 40 Hun (N. Y.)
190.

55. Darlington v. New York, 31 N. Y. 164,
28 How. Pr. (N. Y.) 352, 88 Am. Dec. 248;
Davidson v. New York, 2 Rob. (N. Y.) 230,
27 How. Pr. (N. Y.) 342.

Subjecting a county to a five-thousand-dol-
lar liability to the legal representatives of
one lynched by a mob, without allowing the
county the benefit of a hearing, is invalid.

Mitchell V. Champaign County, 5 Ohio N. P.

158.

56. See, generally. Animals.
57. East Kingston v. Towle, 48 N. H. 57,

97 Am. Dec. 575, 2 Am. Kep. 174; Fairchild
V. Rich, 68 Vt. 202, 34 Atl. 692.

58. See, generally, Pabtt-Walls.
59. Wilkins v. jewett, 139 Mass. 29, 29

N. E. 214. Contra, Larche v. Jackson, 9
Mart. (La.) 724, holding that the terri-

torial legislature had a right to enact that
part of the civil code which confers upon
him who builds first, in a place not sur-
rounded by walls, the right to place one half
of his wall upon the land of his neighbor.
And see Swift v. Calnan, 102 Iowa 206, 71
N. W. 233, 63 Am. St. Rep. 443, 37 L. R. A.
462.

60. Bertholf v. O'Reilly, 74 N. Y. 509, 30
Am. St. Rep. 323, holding that the act of
April 29, 18,73, is constitutional.
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damages assessed against the occupant on account of such traffic ;°^ but the owner
of property, the ordinary use of which is beneficial to the public, cannot be made
liable for the negligence of one not a servant or occupying a similar relation.^

g. Of Railroads'^— (i) Fob Failtibm to Fengjs Riobt of Way. In con-

.sideration- of the valuable franchises granted to railroads and by virtue of its

police power, the state may require railroads to construct and maintain without
compensation fences along their right of way, and may provide for allowance of

damages from diminution in value of farms resulting from failure to fence ;
^ may

hold a railroad company liable for damages occasioned by or resulting from an
accident or collision, unless the company shows that the statutory requirements
have been performed by it;^' and may provide that where a railroad fails to

keep its way fenced as specified by law, it shall be liable for the amount of all

damages resulting from injuries to stock getting upon the tracks because of

defects in the fences.*''

(ii) Fob Firm Set by Locomotive. The state may provide that every rail-

road company operating within the state shall be liable, irrespective of negligence,

for damages caused by fire from its locomotives."

(hi) Fob Injuby to Passengeb and Employee. Eailroads may be made
liable for injuries to passengers except where the injury arises from the criminal

negligence of the person injured or when the injury complained of results from
violation of some expressed rule or regulation of said road actually brought to

the passenger's notice,^ and may be made liable to their employees for all dam-
ages occasioned by negligence or mismanagement of their agents.*'

61. Dugan v. Nerille, 49 Ohio St. 462, 31

N. E. 1080; Mullen v. Peck, 49 Ohio St. 447,

31 N. E. 1077; Blakeny v. Green, 8 Ohio Deo.

(Reprint) 570, 15 Cine. L. Bui. 143.

62. Camp v. Kogers, 44 Conn. 291, holding
void, as taking property without due process

of law. Conn. Gen. Stat. p. 234, § 21, which
provides that the driver of any vehicle meet-
ing another on the highway, who shall neglect

to turn to the right, and thereby drive

against the vehicle so met and injure its

owner or any person in it or the property of

any person shall pay to the injured person

treble damages, and that the owner of the

vehicle so driven shall, if the driver is un-

able to do so, pay such damages.
63. See, generally, Eailboajds.

A connecting carrier may be made liable

for damages to freight done on the line of the

initial carrier, where the freight was shipped

under a contract for through carriage within

the state, acquiesced in and acted upon by
the connecting carrier. Texas, etc., R. Co. v.

Eandle, 18 Tex. Civ. App. 348, 44 S. W. 603.

64. Minneapolis, etc., E. Co. v. Nelson, 149

U. S. 368, 13 S. Ct. 871, 37 L. ed. 772; Min-

neapolis, etc., R. Co. V. Emmons, 149 U. S.

364, 13 S. Ct. 870, 37 L. ed. 769.

65. Louisville, etc., R. Co. v. Burke, 6

Coldw. (Tenn.) 45.

66. Sullivan v. Oregon E., etc., Co., 19

-Oreg. 319, 24 Pac. 408; Texas Cent. R. Co.

-v. Childress, 64 Tex. 346; Quackenbush v.

Wisconsin, etc., R. Co., 71 Wis. 472, 37

TSr. W. 834, 62 Wis. 411, 22 N. W. 519; Mis-

souri Pac. R. Co. V. Terry, 115 U. S. 523, 6

S. Ct. 114, 29 L. ed. 467; Missouri Pac. R.

Co. V. Humes, 115 U. S. 512, 6 S. Ct. 110, 29

L. ed. 463, providing that double damages

may be assessed on the railroad. And see

Louisville, etc., E. Co. v. Belcher, 89 Ky.
193, 11 Ky. L. Eep. 393, 12 S. W. 195.

67. Colorado.— Union Pac. E. Co. v.

Tracy, 19 Colo. 331, 35 Pac. 537; Union Pac.

E. Co. V. De Busk, 12 Colo. 294, 20 Pac. 752,

13 Am. St. Eep. 221, 3 L. E. A. 350; Union
Pac. E. Co^ V. Arthur, 2 Colo. App. 159, 29

Pac. 1031.

Maine.— Stearns v. Atlantic, etc., E. Co.,

46 Me. 95.

Missouri.— Lumbermen's Mut. Ins. Co. v.

Kansas City, etc., E. Co., 149 Mo. 165, 50

S. W. 281; Campbell v. Missouri Pac. E. Co.,

121 Mo. 340, 25 S. W. 936, 42 Am. St. Eep.

530, 25 L. R. A. 175; Matthews v. St. Louis,

etc., R. Co., 121 Mo. 298, 24 S. W. 591, 25

L. R. A. 161.

Oklahoma.— Choctaw, etc., R. Co. v. Alex-

ander, 7 Okla. 579, 52 Pac, 944.

South Carolina.—^Mobile Ins. Co. v. Colum-
bia, etc., R. Co., 41 S. C. 408, 19 S. E. 858,

44 Am. St. Eep. 725; Lipfeld v. Charlotte,

etc., R. Co., 41 S. C. 285, 19 S. E. 497; Mc-

Candless v. Richmond, etc., E. Co., 38 S. C.

103, 16 S. E. 429, 18 L. E. A. 440.

See 10 Cent. Dig. tit. " Constitutional

Law," S 856.

68. Chicago, etc., E. Co. v. Hambel, (Nebr.

1902) 89 N. W. 643; Union Pac. E. Co. v.

Porter, 38 Nebr. 226, 56 N. W. 808 ; Chicago,

etc., R. Co. V. Eaton, 183 U. S. 589, 22 S. Ct.

228, 46 L. ed. 341 [affirming 59 Nebr. 698,

82 N. W. 1119] ;
Chicago, etc., E. Co. v. Zer-

necke, 183 U. S. 582, 22 S. Ct. 229, 46 L. ed.

339 [affirming 59 Nebr. 689, 82 N. W. 26].

69. Minneapolis, etc., R. Co. v. Herrick,

127 U. S. 210, 8 S. Ct. 1176, 32 L. ed. 109;

Missouri Pac. R. Co. v. Mackay, 127 U. S.
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(it) For KiLLma Animal. The state may impose an absolute statutory-

dnty to perform certain acts, as to fence the way, and may provide that irrespec-

tive of questions of negligence breach of such statutory duty shall entitle the-

owner to damages for loss of animals killed ;
™ but it cannot create an absolute

liability for damage, irrespective of negligence in a railroad, and without impos-
ing any statutory duty.''' A railroad can be held liable only when its negligence
or its breach of duty and the extent of the damage attending the injury have
been judicially determined.'^

(v) For Bbrvices Renobrmd to Employee. The state may require rail-

roads to pay reasonable expenses incurred in assuring the public safety in travel,,

and so may require them to pay the fees for medical examination of employees in

regard to color blindness.'^

205, 8 S. Ct. 1161, 32 L. ed. 107. Compare
Powell V. Sherwood, 162 Mo. 605, 63 S. W.
485, holding valid Mo. Laws (1897), c. 96,

defining the liabilities of railroads in rela-

tion to damages sustained hy their employees
and stating who are fellow servants.

70. Chicago, etc., R. Co. v. Eeidy, 66 111.

43; Texas Cent. R. Co. v. Childress, 64 Tex.

346; Quackenbush v. Wisconsin, etc., E. Co.,

71 Wis. 472, 37 N. W. 834, 62 Wis. 411, 22
N. W. 519.

71. Alabama.—Birmingham Mineral R. Co.

V. Parsons, 100 Ala. 662, 13 So. 602, 46 Am.
St. Rep. 92, 27 L. R. A. 263.

Colorado.— Union Pac. R. Co. v. Kerr, 19

Colo. 273, 35 Pac. 47; Wadsworth v. Union
Pac. R. Co., 18 Colo. 600, 33 Pac. 515, 36
Am. St. Rep. 309, 23 L. R. A. 812; Rio
Grande Western R. Co. v. Whitson, 4 Colo.

App. 426, 36 Pac. 159; Rio Grande Western
R. Co. V. Chamberlain, 4 Colo. App. 149, 34
Pac. 1113; Rio Grande Western R. Co. v.

Vaughn, 3 Colo. App. 465, 34 Pac. 264;
Denver, etc., R. Co. v. Outcalt, 2 Colo. App.
395, 31 Pac. 177.

Idaho.— Cateril v. Union Pac. R. Co., 2
Ida. 540. 21 Pac. 416.

Montana.— Thompson v. Northern Pac. E.
Co., 8 Mont. 279, 21 Pac. 25; Bielcnberg v.

Montana Union R. Co., 8 Mont. 271, 20 Pac.

314, 2 L. R. A. 813.

Utah.— Jensen v. Union Pac. R. Co., 6

Utah 253, 21 Pac. 994, 4 L. R. A. 724.

Washington.— Jolliffe v. Brown, 14 Wash.
155, 44 Pac. 149, 53 Am. St. Rep. 868; Ore-

gon R., etc., Co. V. Smalley, 1 Wash. 206, 23
Pac. 1008, 22 Am. St. Eep. 143 [overruling

Oregon R., etc., Co. v. Dacres, 1 Wash. 195,

23 Pac. 415].

Wyoming.-— Schenck v. Union Pac. E. Co.,

5 Wyo. 430, 40 Pac. 840.

See 10 Cent. Dig. tit. " Constitutional

Law," § 855.

73. South, etc., Alabama R. Co. v. Morris,

65 Ala. 193; Zeigler v. South, etc., Alabama
R. Co., 58 Ala. 594; Wadsworth v. Union
Pac. E. Co., 18 Colo. 600, 33 Pac. 515, 36

Am. St. Eep. 309, 23 L. E. A. 812; Eio

Grande Western E. Co. v. Whitson, 4 Colo.

App. 426, 36 Pac. 159.

73. Nashville, etc., E. Co. v. Alabama, 128

U. S. 96, 9 S. Ct. 28, 32 L. ed. 352. Contra,
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Louisville, etc., E. Co. v. Baldwin, 85 Ala.

619, 5 So. 311, 7 L. R. A. 266.

For services rendered to passenger.— Lia-
bility of railroads must be founded on negli-

gence or violation of statutory duty. So the
Illinois act of 1885, making railroad com-
panies liable for all expenses of a coroner
and his inquest and the burial of all persons

who may die on its cars or who may be killed

by collision, or other accident occurring to

such cars or otherwise, is unconstitutional
and void, so far as it attempts to make such
companies liable in cases where they have-

violated no law and have been guilty of no
negligence. Ohio, etc., R. Co. v. Lackey, 78
111. 55, .20 Am. Rep. 259.

Imposition of fees and costs in certain rail-

road cases.—Minn. Gen. Stat. (1894), §§ 2660,

2661, allowing reasonable attorney's fees to

plaintifif in ejectment for land taken by a
railroad company, without compensation, for
its right of way, is not imconstitutional, as
depriving the railroad of its property without
due process of law. Cameron v. Chicago, etc.,

R. Co., 63 Minn. 384, 65 N. W. 652, 31

L. R. A. 553. Tex. Laws (1889), c. 107, § 1,

providing that where a claim not exceeding
fifty dollars for stock killed by a railway
shall be presented, etc., and not paid within
thirty days, the claimant may recover in ad-
dition to the claim the fee of an attorney if

one is employed not exceeding ten dollars
is not in violation of the bill of rights (sec-

tion 19), providing that property, etc., shall
not be taken without due process of law.
Gulf, etc., R. Co. V. Ellis, (Tex. 1892) 18
S. W. 723, 17 L. R. A. 286.

Liability for salaries of certain .public of-
ficers.— The entire expenses of railroad com-
missions m,ay be placed upon the railroads
operating within the state, since the busi-
ness is affected with a public interest,
and the exercise of powers by a commission
is not only beneficial to the public but also
to the railroads (Charlotte, etc., R. Co. v.

Gibbes, 142 U. S. .386, 12 S. Ct. 255, 35
L. ed. 1051 [affirming 27 S. C. 385, 4 S. E.
49] ) ; and the salaries of commissioners of
electrical subways may be made payable by-
companies constructing or operating elec-

trical subways (New York v. Squire, 145
U. S. 175, 12 S. Ct. 880, 36 L. ed. 666 [af-
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h. Right of Action of Parent For Injury to Child.''* A parent may be author-
ized to maintain an action in his own name for injury to his minor child, and
euch right does not, either as to the child or the defendant, take property without
due process of law.''

i. Penalties," The state may impose penalties as a means of enforcing its

right of control over business affected with a public interest. It may so punish
for exceeding legal charges for transportation " or for delay in the transporta-

tion of goods ;
'^ may authorize recovery against a railroad company of double

damages for stock killed by its negligence or breach of statutory duty ;'' or may
penalize insurance companies for failure to pay losses promptly.^ Penalties may
be used to assist in executing license and revenue laws ^' and in general to enforce
police regulations.^

iirming 107 N. Y. 593, 14 N. E. 820, 1 Am.
St. Rep. 893]).

Liability of pieTailii]£ party for coats.

—

N. Y. Code Civ. Proc. § 709, providing that
where a warrant of attachment is vacated
or annulled, or the attachment is discharged
upon the application of the defendant, the
sheriff shall deliver the property to the de-

fendant upon payment of his fees, is not
unconstitutional, as requiring the payment
of fees by defendant for which he is not lia-

ble. Union Distilling Co. v. Union Pharma-
ceutical Co., 56 N. Y. Super. Ct. 417, 6 N. Y.
Suppl. 539. But see the earlier case of Bowe
v. U. S. Reflector Co., 36 Hun (N. Y.) 407.

74. See, generally, Paebnt and Child.
75. Lathrop v. Schutte, 61 Minn. 196, 63

K. W. 493.

76. See, generally. Penalties.
77. Burkholder v. Union Trust Co., 82

Mo. 572.

78. Branch v. Wilmington, etc., R. Co., 77
N. C. 347.

79. Memphis, etc., R. Co. v. Horsfall, 36
Ark. 651; Cairo, etc., R. Co. v. Warrington,
92 111. 157; Cairo, etc., R. Co. v. Peoples, 92

111. 97, 34 Am. Rep. 112; Mackie v. Iowa
Cent. R. Co., 54 Iowa 540, 6 N. W. 723;
Welch V. Chicago, etc., R. Co., 53 Iowa 632,

6 N. W. 13 [following Jones v. Galena, etc.,

R. Co., 16 Iowa 6] ; Minneapolis, etc., R. Co.

V. Beckwith, 129 U. S. 26, 9 S. Ct. 207, 32

L. ed. 585. But see contra, Atchison, etc.,

R. Co. V. Baty, 6 Nebr. 37, 29 Am. Rep. 356.

80. Union Cent. L. Ins. Co. v. Chowning,
86 Tex. 654, 26 S. W. 982, 24 L. R. A. 504;

New York Fidelity, etc., Co. v. Dorough, 107

Fed. 389, 46 C. C. A. 364.

81. State V. Moss, 69 Mo. 495; In re Ly-

man, 59 N. Y. App. Div. 217, 69 N. Y. Suppl.

309 [affirming 32 Misc., (N. Y.) 210, ffT'N.Y.

Suppl. 48] ; Marmet v. State, 45 Ohio St.

63, 12 N. E. 463; Passavant v. U. S., 148

U. S. 214, 13 S. Ct. 572, 37 L. ed. 426. But
see Ex p. Nightingale, 12 Fla. 272, holding

that the act of July 31, 1868, rela«ng to the

licensing of stevedores, and which provides

that " any person found violating the intent

... of this act, shall be guilty of a fraud,

and shall be adjudged to be indebted to the

Board of Commissioners of Pilotage in the sum
of three hundred dollars, a d the court shall

enter judgment therefor,'' is invalid so far

as it enacts that the debt to the commission-
ers shall be a judgment, without requiring

defendant to be summoned to answer. And
see McBride v. State Revenue Agent, 70 Miss.

716, 12 So. 699, holding that Miss. Code

(1892), § 1590, providii^ that any person

who shall sell liquors unlawfully shall be

subject to pay a certain penalty, which the

sheriff or state revenue agent shall assess

and collect whenever he is informed that

such sales have been made, is in violation of

the constitutional provision declaring that no
person shall be deprived of his property ex-

cept by due course of law.

83. Black v. Stein, 23 Nebr. 302, 36 N. W.
548; Craig v. Gerrish, 58 N. H. 513. And see

McFarland v. McKnight, 6 B. Mon. (Ky.)

500.

A penal statute may validly provide that

one half the penalty shall go to the prose-

cutor. State V. Indiana, etc., R. Co., 133 Ind.

69, 32 N. E. 817, 18 L. R. A. 502.

Judicial determination of liability to pay
penalty is necessary. State v. Allen, 2 Mc-

Cord (S. C.) 55.

Mortgagor selling without written consent

of holder of the debt may be penalized. State

V. Heldenbrand, 62 Nebr. 136, 87 N. W. 25, 89

Am. St, Rep. 743.

Penalty for refusing to accept public office.

—A statute imposing a penalty for refusing

to qualify and serve in a town office to which

one has been duly appointed or elected does

not violate a constitutional provision that
" no person ought to be taken, imprisoned or

disseized of his freehold, liberties or privi-

leges, or in any manner deprived of his life,

liberty or property, but by the law of the

land." London v. Headen, 76 N. C. 72.

Refusal of paid mortgagee to discharge the

mortgage may be punished by penalty. Clear-

water Bank V. Kurkonski, 45 Nebr. 1, 63

N. W. 133.

Wrongful order for payment of public

moneys.— Cal. Stat. (1883),- p. 300, § 8, pro-

vided that whenever a board of supervisors

shall without authority of law order any

money paid as salary of fees, and such money
shall have been actually paid, it may be re-

covered back in a suit in the name of the

county against the person to whom it was

[XIII, E, 4, i]
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j. Liens.^ Liens may be created in favor of those who add by labor or

materials to the value of property by consent of or authority from the owner,
and rights of action may also be created on such grounds against the owner.^

5. Discharge of Liability— a. In General. The fourteenth amendment pro-

tects every species of property alike, except such as in its nature and origin is sub-
ject to legislative control ; so vested rights cannot be impaired without compensa-
tion, altiiongh the state may affect remedies.^^ Ordinarily an existing right of action

or a judgment cannot be destroyed or substantially impaired,^^ nor can a person
be adversely affected by substitution of parties.^' But liabilities of municipal
corporations may in some cases be validly placed in abeyance by restricting the

paid, together with twenty per cent damages
for the use thereof. It was held that the

provision for the recovery of such damages is

not unconstitutional as taking property with-

out due process of law. Orange County v.

Harris, 97 Cal. 600, 32 Pac. 594.

83. See, generally, Liens.
84. See, generally, the following cases:

California.— Hicks v. Murray, 43 Cal. 515,

mechanic's lien. But see Stimson Mill Co.

V. Braun, 136 Cal. 122, 68 Pac. 481, 89 Am.
St. Eep. 116, 57 L. R. A. 726; Gibbs v. Tally,

133 Cal. 373, 65 Pac. 970 Irevcrsing (Cal.

1900) 63 Pac. 168], holding invalid a re-

quirement that the owner give a bond to be

used against him by those with whom he had
had no dealings.

Indiana.— Barrett v. Millikan, 156 Ind.

510, 60 N. E. 310, 83 Am. St. Eep. 220; Smith
V. ITewbaur, 144 Ind. 95, 42 N. E. 40, 1094, 33

L. R. A. 685, lien for labor or materials.

Iowa.— Brown Shoe Co. v. Himt, 103 Iowa
586, 72 N. W. 765, 64 Am. St. Rep. 198, 39

L. R. A. 291, hotel-keeper's lien.

Massachusetts.— Hart v. Boston, etc., R.

Co., 121 Mass. 510.

Michigan.— Crane Lumber Co. v. Bellows,

117 Mich. 482, 76 N. W. 67.

Minnesota.— Brown v. Markham, 60 Minn.

233, 62 N. W. 123, 30 L. R. A. 84 {logger's

lien) ; Stapp v. Steam-Boat Clyde, 43 Minn.

192, 45 N. W. 430 (lien for supplies to

vessel )

.

Mississippi.— Richardson v. Warwick, 7

How. (Miss.) 131, lien for labor or materials.

Missouri.— Henry, etc., Co. v. Evans, 97

Mo. 47, 10 S. W. 868, 3 L. R. A. 332, lien

to subcontractors and others.

Nevada.—^Alexander v. Archer, 21 Nev. 22,

24 Pac. 373, lien to miners, mechanics, and
others.

New York.— Glacius v. Black, 67 N. Y. 563

(lien for labor or materials) ; Blauvelt v.

Woodworth, 31 N. Y. 285 (mechanic's lien) ;

Hauptman v. Catlin, 3 E. D. Smith (N. Y.)

666.

8outh Dakota.— Albright v. Smith, 2 S. D.

577, 51 N. W. 590, mechanic's lien.

Tennessee.—Cole Mfg. Co. v. Falls, 90 Tenn.

466, 16 S. W. 1045, lien for work or materials.

Washington.— Young v. Borzone, 26 Wash.

4, 66 Pac. 135, 421 ; McCoy v. Cook, 13 Wash.

158, 42 Pac. 546, logger's lien.

Owners are presumed to contract with ref-

erence to existing lien laws, and so to consent
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to liens in favor of subcontractors and others
with whom they may have had no direct deal-

ings. Bardwell v. Mann, 46 Minn. 285, 48
N. W. 1120; Laird v. Moonan, 32 Minn. 358,
20 N. W. 354; Bohn v. McCarthy, 29 Minn.
23, 11 N. W. 127. Qontra, Quimby v. Hazen,
54 Vt. 132.

For provisions relating to liens held invalid
as being arbitrary or amounting to confisca-

tion see Randolph v. Builders', etc.. Supply
Co., 106 Ala. 501, 17 So. 721 ; Mellis v. Race,
78 Mich. 80, 43 N. W. 1033 ; John Spry Lum-
ber Co. V. Sault Sav. Bank, etc., Co., 77 Mich.
199, 43 N. W. 778, 18 Am. St. Rep. 396, 6
L. R. A. 204; Meyer v. Berlandi, 39 Minn.
438, 40 N. W. 513, 12 Am. St. Rep. 663, 1

L. R. A. 777; Brooks v. Tayntor, 17 Misc.
(N. Y.) 534, 40 N. Y. Suppl. 445; Creech v.

Pittsburg, etc., R. Co., 11 Ohio Dec. (Re-
print) 764, 29 Cine. L. Bui. 112.

85. Scammon v. Commercial Union Assur.

Co., 6 111. App. 551; Coffin v. Rich. 45 Me.
507, 71 Am. Dec. 559; De Cordova v. Galves-
ton, 4 Tex. 470.

As to vested rights generally see supra,
VIIL

Liabilities of discharged receiver.— The
Texas act of March 19, 1889, providing that
when a receiver is discharged and the prop-

erty restored to the owner without sale the

owner shall be liable for all unpaid liabili-

ties of the receiver does not deprive such
owner of property without due process of law.
Missouri, etc., R. Co. v. Chilton, 7 Tex. Civ.

App. 183, 27 S. W. 272.

86. Illinois.—Scammon v. Commercial Union
Assur. Co., 6 111. App. 551.

Iowa.— Thoeni v. Dubuque, 115 Iowa 482,

88 N. W. 967.

Maryland.— Williams v. Johnson, 30 Md.
500, 96 Am. Dec. 613.

Michigan.—-Price v. Hopkin, 13 Mich. 318.

New York.— Livingston v. Livingston, 74
N. Y. App. Div. 261, 77 N. Y. Suppl. 476.

Pennsylvania.— Byers v. Pennsvlvania R.
Co., 26 Pittsb. Leg. J. N. S. 447.

"

United States.— Campbell v. Holt, 115
U. S. 620, 623, 6 S. Ct. 209, 29 L. ed. 483.

But see authorities contra in dissenting opin-
ion.

See 10 Cent. Dig. tit. " Constitutional
Law," § 867.

87. Maish v. Littleton, 62 Iowa 105, 17
N. W. 182; Sunberg v. Babcock, CI Iowa 601,
16 N. W. 716; Foule v. Mann, 53 Iowa 42,
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only sources of revenue to such sums as are inadequate to pay obligations;^

and the state may require that owners shall comply with recording acts in order

to retain their rights against others, such acts not amounting to a taking without
due process.^'

b. For Acts Done Under Military Authority. The principle of law exists inde-

pendently of constitutional or statutory provisions that for acts done in accord-

ance with the usages of civilized warfare there is no personal liability, so legisla-

tion providing for discharge from any supposed liability of such a nature is

valid.'"

6. Destruction of Property to Prevent Conflagration. When there is reason-

able ground to believe it necessary, it is lawful to destroy property to prevent

coniiagration.^^

7. Impairment of Value of Grants and Franchises. Property rights legally

vested under grants or franchises cannot be controlled or destroyed by any sub-

sequent statute, unless power for that purpose be reserved to the legislature ;

'^

and this principle applies not only to natural persons but to private corporations.'^

But the legislature cannot by any grant or franchise deprive itself of the power
of making any needful police regulations, the police power being inalienable

even by express grant.'* Even municipal corporations, although their charters

are in no sense contracts, are protected by the constitution in the property which
they rightfully acquire for local purposes, and the state cannot despoil them of

it.'^ Since the decision in the Dartmouth College case,'^ it has become customary

for legislatures to reserve to themselves the power to alter, amend, or repeal cor-

3 N. W. 814. But see Hein v. Davidson, 66
How. Pr. {N. Y.) 354 [reversed in 96 N. Y.
175, 47 Am. Eep. 612].

88. Louisiana v. New Orleans, 109 U. S.

285, 3 S. Ct. 211, 27 L. ed. 936.

89. Vance v. Vance, 108 U. S. 514, 2 S. Ct.

854, 27 L. ed. 808.

90. Drehman v. Stifel, 41 Mo. 184, 97 Am.
Dec. 268; Freeland v. Williams, 131 U. S.

405, 9 S. Ct. 763, 33 L. ed. 193 ; Clark v. Dick,

1 Dill. (U. S.) 8, 5 Fed. Cas. No. 2,818, 8

Am. L. Reg. N. S. 739.

91. Conwell v. Emrie, 2 Ind. 35; American
Print Works v. Ijawrence, 23 N. J. L. 590,

57 Am. Dec. 420. But see Reynolds v.

Schultz, 4 Rob. (N. Y.) 282, 34 How. Pr.

(N. Y.) 147.

93. California.— Lathrop v. Mills, 19 Cal.

513.

KentuGhy.— Hamilton v. Keith, 5 Bush
(Ky.) 458.

Louisiana.— Boisdere v. Citizens' Bank, 9

La. 506, 29 Am. Dec. 453.

Massachusetts.— Wales v. Stetson, 2 Mass.

143, 3 Am. Dec. 39.

North Carolina.— State University v. Foy,

5 N. C. 58, 3 Am. Dec. 672.

Pennsylvania.— Com. ». Cullen, 13 Pa. St.

133, 53 Am. Dec' 450. See also Erie, etc., R.

Co. V. Casey, 26 Pa. St. 287.

Tennessee.— Williams v. Register, Cooke

(Tenn.) 214.

Texas.— Wright v. Hawkins, 28 Tex. 452.

United States.—Greenwood v. Union Freight

E. Co., 105 U. S. 13, 26 L. ed. 961.

See 10 Cent. Dig. tit. "Constitutional

Law," § 763.

When privilege has been granted subject

to certain conditions revocation must be ac-

companied by judicial process. Citizens'

Horse R. Co. v. Belleville, 47 111. App. 388;

Baltimore v. Pittsburg, etc., R. Co., 1 Abb.

(U. S.) 9, 2 Fed. Cas. No. 827, 4 Am. L. Reg.

N. S. 750, 6 Phila. (Pa.) 190, 23 Leg. Int,

(Pa.) 308, 3 Pittsb. (Pa.) 20, 13 Pittsb.

Leg. J. (Pa.) 576. But see Myrick v. Braw-
ley, 33 Minn. 377, 23 N. W. 549.

93. State University v. Williams, 9 Gill

& J. (Md.) 365, 31 Am. Dec. 72; Cass County
V. Morrison, 28 Minn. 257, 9 N. W. 761 ; U. S.

V. Minnesota, etc., R. Co., 1 Minn. 127 ; Union
Pac. R. Co. V. U. S., 99 U. S. 700, 25 L. ed.

496; Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629; Georgia
Cent. R. Co. v. Macon, 110 Fed. 865.

Provision for payment to legal representa-

tives of a police officer from a fund in case

of his death creates no vested right in the

officer, and repeal of the law deprives him of

no property without due process of law. Pen-

nie V. Reis, 80 Cal. 266, 22 Pac. 176.

94. Charleston v. Goldsmith, 2 Speers

(S. C.) 428; New Orleans Gas-Light Co. v.

Louisiana light, etc., Co., 115 U. S. 650, 6

S. Ct. 252, 29 L. ed. 516; Boston Beer Co. v.

Massachusetts, 97 U. S. 25, 24 L. ed. 989;

Michigan Tel. Co. v. Charlotte, 93 Fed. 11. ;

As to police power see supra, VI.

95. Detroit v. Detroit, etc., Plank Road Co.,

43 Mich. 140, 5 N. W. 275 ; People v. Detroit,

28 Mich. 228, 15 Am. Rep. 202; State v. Ha-

ben, 22 Wis. 660; Pawlet v. Clark, 9 Cranch

(U. S.) 292, 3 L. ed. 735; Terrett v. Taylor,

9 Cranch (U. S.) 43, 3 L. ed. 650.

96. Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629.

[XIII, E, 7]
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porate privileges ;

^' and although the limits upon this reserved power are not yet
well settled, there is no well-considered case in which it has been held that a
legislature under its power to amend a charter might take from a corporation
any of its substantial property or property rights.'^

8. Inspection of Property. Laws requiring articles to be inspected, weighed,
or measured before being sold are valid,^' and vendors may be required to fur-

nish samples gratuitously to aid enforcement of such regulations,^ and provision

may be made by which, on application of an interested person, an inspection of

property shall be made, in order to ascertain, enforce, or protect such person's

rights.^

9. Municipal Aid to Corporations. In the absence of specific constitutional

restrictions, municipal corporations may be authorized to subscribe to the stock

of a railroad corporation,' to issue bonds in payment for subscriptions,* and to use

97. Myrick v. Brawley, 33 Minn. 377, 23
N. W. 549; Fox V. Cincinnati, 104 U. S. 783,

26 L. ed. 928; Union Pao. R. Co. v. U. S., 99
U. S. 700, 25 L. ed. 496; Baltimore v. Pitts-

burg, etc., R. Co., 1 Abb. {U. S.) 9, 2 Fed.
Cas. No. 827, 4 Am. L. Reg. N. S. 750, 6 Phila.

(Pa.) 190, 23 Leg. Int. (Pa.) 308, 3 Pittsb.

(Pa.) 20, 13 Pittsb. Leg. J. (Pa.) 576.

98. Com. V. Essex Co., 13 Gray (Mass.)
239 ; Detroit v. Detroit, etc.. Plank Road Co.,

43 Mich. 140, 5 N. W. 275 ; Albany Northern
R. Co. f. Brownell, 24 N. Y. 345 ;' Rochester,
etc.. Turnpike Road Co. v. Joel, 41 N. Y. App.
Div. 43, 58 N. Y. Suppl. 346 ; In re Sinking
Fund Cases, 99 U. S. 700, 25 L. ed. 496;
Maine Cent. R. Co. v. Maine, 96 U. S. 499, 24
L. ed. 836.

Under the power to alter or amend char-

ters the legislature cannot, without the as-

sent of all shareholders, change fundamen-
tally the character of the business or the
method of running it. Zabriskie v. Hacken-
sack, etc., R. Co., 18 N. J. Eq. 178, 90 Am.
Dec. 617. Compare Dickinson v. Consolidated
Traction Co., 114 Fed. 232, holding that the

exercise of corporate rights given by the law
of the state creating a corporation, against

the will of a dissenting minority shareholder,

is not a taking of his property without due
process, because by joining the corporation

he assented to such acts.

99. Gaines v. Coates, 51 Miss. 335. And
see Inspection.

Disinfection and quarantine.— The state

may, in protection of the lives, health, and
comfort of the community, authorize a board
of health or other police official or set of offi-

cials to remove all suspected vessels and per-

sons to a quarantine ground, and there subject

them to fumigation and control. And the

owners of property involved may be compelled

to liear the expense of such precautionary
measures. Train v. Boston Disinfecting Co.,

144 Mass. 523, 11 N. K 929, 59 Am. Rep. 113.

And see Health.
1. State V. Du Paquier, 46 La. Ann. 577,

15 So. 502, 49 Am. St. Rep. 334, 26 L. R. A.

162 (sustaining a city ordinance requiring

vendors of milk to furnish gratuitously, on
application of sanitary inspectors, samples of

milk, not exceeding one half pint, for inspec-

tion and analysis) ; Com. v. Carter, 132 Mass.
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12 (sustaining a statute authorizing milk
inspectors to enter all milk carts, and when
thought necessary, to take samples for analy-
sis).

2. Montana Co. v. St. Louis Min., etc., Co.,

152 U. S. 160, 14 S. Ct. 506, 38 L. ed. 398
laffirming 9 Mont. 288, 23 Pac. 510], holding
that a statute authorizing the court upon pe-

tition of a, party having interest in a mine,
after due notice and hearing, to order an in-

spection thereof when necessary for ascertain-

ing, enforcing, or protecting the petitioner's

rights is not invalid as a taking of property
without due process of law, although it does
not define the right or interest of the peti-

tioner, require him to give bond, or provide
for a jury trial or an appeal.

3. Alabama.— Gibbons v. Mobile, etc., E.
Co., 36 Ala. 410.

California.— Napa Valley R. Co. v. Napa
County, 30 Cal. 435.

Indiana.— Pittsburgh, etc., R. Co. v. Har~
den, 137 Ind. 486, 37 N. E. 324.

Kentucky.— Slack v. Maysville, etc., R. Co..

13 B. Mon. (Ky.) 1.

Michigan.— See People v. State Treasurer
23 Mich. 499.

New York.— Grant v. Courter, 24 Barb
(N. Y.) 232.

Ohio.— Knox County Com'rs v. Nichols, 14

Ohio St. 260; Steubenville, etc., R. Co. v
North Tp., 1 Ohio St. 105. But see Griffitl

V. Crawford County Com'rs, 20 Ohio 609.
Pennsylvania.— Com. v. Perkins, 43 Pa. St,

400; Moers v. Reading, 21 Pa. St. 188; Sharpi
less V. Philadelphia, 21 Pa. St. 147, 59 Am,
Dec. 759.

United States.— Tipton County •?. Rogers
Locomotive, etc.. Works, 103 U." S, 623, 28
L. ed. 340; Chicago, etc., R. Co. v. Otoe,
County, 16 Wall. (U. S.) 667, 21 L. ed. 375.

See 10 Cent. Dig. tit. " Constitutional
Law," § 775; and Municipai, Cobpobations,
But authorizing towns, by gifts of money,

to assist individuals or corporations to es-

tablish or carry on business would be in vio-
lation of the constitution which provides that
no person shall be deprived of property but
by the judgment of his peers or the law of
the land. Opinion of Justices, 58 Me. 590.

4. Gibson v. Mason, 5 Nev. 283; Grant v.

Courter, 24 Barb. (N. Y.) 232; Pine Grove
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the taxing power in aid of railroads,^ such provisions not amounting to a taking
of the private property of the persons affected for private uses.

10. Nuisances. Eights of private property are subservient to the public right

to be free from nuisances, which may be regulated or abated without compensa-
tion to the owner of the offending property.* The abatement may be as prompt
and as summary as in the judgment of the authorities is necessary ; and although
notice and opportunity to be heard affecting private interests should when prac-

ticable be given before abatement, yet no right of property is invaded if either

before or after abatement the existence and extent of the nuisance may be made
the subjects of a determination judicial in character.'' The authorities may also

legalize uses of property which are nuisances for which an action would other-

wise lie in favor of private persons or of the community ; and such acts do not

deprive any person of property without due process of law.'

11. Performance of Service Without Compensation. Physicians and midwives
may be compelled under penalty to report without compensation, births, deaths,

and cases of certain diseases.' Persons solemnizing marriages may also be

Tp. V. Talcott, 19 Wall. (U. S.) 666, 22 L. ed.

227. But see Sweet v. Hulbert, 51 Barb.
(N. Y.) 312.

5. Napa Valley R. Co. v. Napa County,
30 Cal. 435; Chicago, etc., E. Co. v. Shea, 67
Iowa 728, 25 N. W. 901 ; Snell v. Leonard, 55
Iowa 553, 8 N. W. 425; Renwiok v. Daven-
port, etc., E. Co., 47 Iowa 511; Stewart v.

Polk County Sup'rs, 30 Iowa 9, 1 Am. Rep.
238; Pine Grove Tp. v. Talcott, 19 Wall.
(U. S.) 666, 22 L. ed. 227. But see Hanson
V. Vernon, 27 Iowa 28, 1 Am. Rep. 215.

6. Georgia.— Dunbar v. Augusta, 90 Ga.

390, 17 S. E. 907.

Indiana.— Bepley v. State, 4 Ind. 264, 58

Am. Dec. 628.

Iowa.—^McLane v. Leicht, 69 Iowa 401, 29

N. W. 327; Pontius v. Bowman, 66 Iowa 88,

23 N. W. 277; Pontius v. Winebrenner, 65

Iowa 591, 22 N. W. 646; Littleton v. Fritz,

65 Iowa 488, 22 N. W. 641, 54 Am. Rep. 19.

Maryland.— Sprigg v. Garrett Park, 89

Md. 406, 43 Atl. 813.

Massachusetts.— Carleton v. Rugg, 149

Mass. 550, 22 N. E. 55, 14 Am. St. Rep. 446,

5 L. R. A. 193; Salem v. Eastern R. Co., 98

Mass. 431, 96 Am. Dec. 650.

"New Jersey.— Manhattan Mfg., etc., Co. v.

Van Keuren, 23 N. J. Eq. 251.

"New York.— People v. Board of Health, 58

Hun (N. Y.) 595, 12 N. Y. Suppl. 561, 35

N. y. St. 411; Coe v. Schultz, 2 Abb. Pr.

N. S. (N. Y.) 193; Weil v. Schultz, 33 How.
Pr. (N. Y.) 7.

See 10 Cent. Dig. tit. " Constitutional

Law," § 779; and NtrrsANCES.

Pollution of water-courses.— All persons

may be forbidden to allow substances delete-

rious to fish or to the public health, comfort,

or safety, to be placed in any water-courses

of the jurisdiction. Blydenburgh v. Miles, 39

Conn. 484. And when a reservoir is supplied

by streams, the casting of foul matter into

any such supplying streams may be forbidden,

notwithstanding evidence that the stream

would purify itself before reaching the reser-

voir. State V. Wheeler, 44 N. J. L. 88.

7. Iowa.— Littleton v. Fritz, 65 Iowa 488,

22 N. W. 641, 54 Am. Rep. 19.

[70]

Massachusetts.— Stone v. Heath, 179 Mass.
385, 60 N. E. 975; Cambridge v. Munroe, 126

Mass. 496; Taunton v. Taylor, 110 Mass. 254;
Salem v. Eastern R. Co., 98 Mass. 431, 96 Am.
Dec. 650; Belcher v. Farrar, 8 Allen (Mass.)

325; Com. v. Howe, 13 Gray (Mass.) 26.

Mississippi'.— Quintini v. Bay St. Louis,

64 Miss. 483, 1 So. 625, 60 Am. Rep. 62.

New Jersey.— Manhattan Mfg., etc., Co.

V. Van Keuren, 23 N. J. Eq. 251.

New York.— Cartwright v. Cohoes, 165

N. Y. 631, 59 N. E. 1120; People v. Board of

Health, 58 Hun (N. Y.) 595, 12 N. Y. Suppl.

661, 35 N. Y. St. 411; Reynolds v. Schultz,

4 Rob. (N. Y.) 282; People v. Krushaw, 31

How. Pr. (N. Y.) 344 note; Holt v. Excise

Com'rs, 31 How. Pr. (N. Y.) 334 note.

Texas.— Chambers v. Gilbert, 17 Tex. Civ.

App. 106, 42 S. W. 630.

But see Baldwin v. Smith, 82 III. 162, hold-

ing invalid any ordinance or law which au-

thorizes the authorities of a town to close a.

saloon or grocery store by force, without hav-

ing it first judicially declared a nuisance and
ordered to be abated. And see Darst v. Peo-

ple, 51 111. 286, 2 Am. Rep. 301, holding that

a town ordinance declaring all intoxicating

liquors kept within the town limits to be a

nuisance if kept for the purpose of being sold

or given away as a beverage, and which di-

rected the police ofiieers of the town to abate

the nuisance by removing the liquor beyond
the town limits, could not authorize such

officers to seize and carry away such property

until it had been judicially determined

whether the ordinance had been violated.

See 10 Cent. Dig. tit. " Constitutional

Law," § 779; and Nuisances.
8. Sawyer v. Davis, 136 Mass. 239, 49 Am.

Rep. 27 (sustaining an act which nullified an
injunction previously granted to a plaintiff

obtained in a private action for a nuisance

created by ringing of factory bells, and mak-
ing no provision for compensation to said

plaintiff) ; Bancroft v. Cambridge, 126 Mass.

438.

9. State V. Wordin, 56 Conn. 216, 14 Atl.

801; Robinson v. Hamilton, 60 Iowa 134, 14

N. W. 202, 46 Am. Rep. 63.

[XIII, E, II]
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required gratuitously to report marriages.^" But physicians or surgeons cannot

be required to testify to professional opinion without compensation in advance.''

The state may compel performance of service in some cases, where the only

compensation is indirect.''

12. Place op Residence. Except where public necessity, acting through a

reasonable exercise of some such power as that of police or of eminent domain,

requires removal from a certain locality, r.ll persons may maintain homes wherever
they wish ; and arbitrary interference with this right violates the constitution.'^

13. Property Kept, Sold, or Used in Violation of Law. Property kept in vio-

lation of law may be taken on search warrant,'* but some particular person must
be charged with violation of the law;'^ and the owner must have specific

information of the proceedings, and is entitled to a judicial determination of the

question of liability.'" And property kept, sold, or used in violation of law may
be forfeited or destroyed, if notice and judicial determination are provided for

before final disposition of the property."^

14. Property of State. A state may dispose of the public property of the

state without compensation.'*

15. Public Improvements — a. In General. The legislature has a broad power
to provide for public improvements either by di:-jct action or by the establish-

ment of boards or districts, and may in many cases legally require that the

expense of such shall be borne in part or wholly by a part of the community,
through local or special taxation." Special assessments are laid by virtue of the

As to compelling attorney to act without
compensation see Atxoeney and Client, 4
Cyc. 924.

10. State V. Madden, 81 Mo. 421.

11. Dills V. State, 59 Ind. 15; Buchman v.

State, 59 Ind. 1, 26 Am. Rep. 75.

12. Buncombe Turnpike Co. v. McCarson,
18 N. C. 306, holding constitutional a statute

which compelled all persons living within two
miles of a certain turnpike road, and who
were liable by law to work on public roads,

to perform six days' labor on said road in

each and every year, as they were by the same
statute exempted from payment of toll for

passing over said road.

Improvement of streets.— Municipal corpo-

rations may be compelled to improve streets,

although the act makes no provision for as-

sessments of benefits and damages occasioned

by such improvements. Ray v. Jeffersonville,

90 Ind. 567.

13. In re Lee Sing, 43 Fed. 359, holding

invalid an ordinance requiring all Chinese
inhabitants to remove from the portion of

the city heretofore occupied by them to an-

other designated place.

14. Glennon v. Britton, 155 111. 232, 40
N. E. 594; Hibbard v. People, 4 Mich. 125;
State V. Intoxicating Liquor, 58 Vt. 140, 2

Atl. 586; Kansas v. Bradley, 26 Fed. 289;
Greene v. Briggs, 1 Curt. (U. S.) 311, 10

Fed. Cas. No. 5,764, 15 Law Rep. 614.

15. Greene v. Briggs, 1 Curt. (U. S.) 311,

10 Fed. Cas. No. 5,764, 15 Law Rep. 614.

16. Glennon v. Britton, 155 111. 232, 40

N. E. 594; Hibbard v. People, 4 Mich. 125;

Kramer v. Marks, 64 Pa. St. 151 : Greene v.

Briggs, 1 Curt. (U. S.) 311, 10 Fed. Cas.

No. 5,764, 15 Law Rep. 614.

A distress warrant issued by a government

officer to seize property under the laws for
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collection of internal revenue is due process
of law. Mason v. Rollins, 2 Biss. (U. S.)

99, 16 Fed. Cas. No. 9,252.

17. California.— Collins v. Lean, 68 Cal,

284, 9 Pac. 173.

Connecticut.— Oviatt v. Pond, 29 Conn.
479; State v. Wheeler, 25 Conn. 290; State

V. Brennan's Liquors, 25 Conn. 278.

/JiJtnois.— Frost v. People, 193 111. 635, 61

N. E. 1054, 86 Am. St. Rep. 352.

Indiana.— State v. Robbins, 124 Ind. 308,
24 N. B. 978, 8 L. R. A. 438.

Maine.—• Gray v. Kimball, 42 Me. 299.

Maryland.—Board of Police Com'rs v. Wag-
ner, 93 Md. 182, 48 Atl. 455, 86 Am. St. Rep.
423, 52 L. R. A. 775.

Massachusetis.— Com. v. Clapp, 5 Gray
(Mass.) 97; Fisher v. McGirr, 1 Gray
(Mass.) 1, 61 Am. Dec. 381.

Missouri.—Lowry v. Rainwater, 70 Mo. 152,

35 Am. Rep. 420.

Vermont.— Lincoln v. Smith, 27 Vt. 328.

United States.— Greene v. James, 2 Curt.
(U. S.) 187, 10 Fed. Cas. No. 5,766.
See 10 Cent. Dig. tit. " Constitutional

Law," § 778.

Sale of property without notice to owner
for violation of a police regulation is arbi-
trary and invalid. So an ordinance directing
a sale of property left upon a levee beyond
a certain length of time with no provision for
hearing or notice to the ovraer is not due
process. Rost v. New Orleans, 15 La. 129,

35 Am. Dec. 186; Laufear v. New Orleans, 4
La. 97., 23 Am. Dec. 477.

18. Lyman v. Gedney, 114 111. 388, 29
N. E. 282, 55 Am. Rep. 871; People v.

Long Island R. Co., 60 How. Pr. (N. Y.)
395.

19. California.— German Sav., etc., Soc. v.

Ramish, 138 Cal. 120, 69 Fac. 89, 70 Pac.
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taxing power, not under the power of eminent domain, and must be paid because
the government laying them has decided the contribution due for public pur-

poses ; and the amount of the assessment is not controlled or determined by the

extent of special benefits received.^ The weiglit of judicial authority is that

unless there are some special constitutional restraints it is a question of legislative

expediency whether the expense of improvements shall be met out of tlie general

treasury, or whether the cost shall be assessed upon the abutting property or

other property specially benefited ; and if in the latter mode whether the assess-

ment shall be upon all property found to be benefited or only upon the abutters,

estimated according to frontage, valuation, or area of the lots.^' There is, how-
ever, considerable authority sustaining the view that taxation by special assess-

ments is permissible under state constitutions and under the United States consti-

1067; Woodward v. Fruitvale Sanitary Dist.,

99 Cal. 554, 34 Pac. 239.

Colorado.— Farmers' Independent Ditch
Co. V. Agricultural Ditch Co., 22 Colo. 513,

45 Pao. 444, 55 Am. St. Rep. 149.

Idaho.— Pioneer Irr. Dist. v. Bradbury,
(Ida. 1902) 68 Pac. 295.

/jicJta«a.— Eoss v. Davis, 97 Ind. 79.

Louisiana.— Excelsior Planting, etc., Co. v.

Green, 39 La. Ann. 455, 1 So. 873.

Maryland.—^Moale v. Baltimore, 5 Md. 314,

61 Am. Dec. 276; Alexander v. Baltimore, 5

Gill (Md.) 383, 46 Am. Dec. 630.

Massachusetts.— Butler v. Worcester, 112

Mass. 541.

Michigan.— Eoberts v. Smith, 115 Mich. 5,

72 N. W. 1091.

Minnesota.— Duluth v. Dibblee, 62 Minn.

18, 63 N. W. 1117; Hennepin County v. Bar-

tleson, 37 Minn. 343, 34 N. W. 222.

Missis.<!ippi.— Williams v. Cammack, 27

Miss. 209, 61 Am. Dec. 508.

Neiraska.— Kountze v. Omaha, 63 Nebr.

52, 88 N. W. 117; Board of Directors v. Col-

lins, 46 Nebr. 411, 64 N. W. 1086.

New Hampshire.— Webster v. Alton, 29

N. H. 369.

New Jersey.— Brittin v. Blake, 36 N. J. L.

442.

New Yor/c— Howell v. Buffalo, 37 N. Y.

267 ; People v. Brooklyn, 4 N. Y. 419, 55 Am.
Dec. 266; Striker v. Kelly, 7 Hill (N. Y.) 9.

Vermont.— Woodhouse v. Burlington, 47

Vt. 300.

Wisconsin.—Meggett v. Eau Claire, 81 Wis.

326, 51 N. W. 566; State v. Stewart, 74 Wis.

620, 43 N. W. 947, 6 L. R. A. 394; Donnelly

V. Decker, 58 Wis. 461, 17 N. W. 389, 46 Am.
Rep. 637 ; Johnson i\ Milwaukee, 40 Wis. 315.

United States.— Lent v. Tillson, 140 U. S.

316, 11 S. Ct. 825, 35 L. ed. 419 [affirming

72 Cal. 404, 14 Pac. 71] ; Spencer v. Merchant,

125 U. S. 345, 8 S. Ct. 921, 31 L. ed. 763 [af-

firming 100 N. Y. 585, 3 N. E. 682] ; Wurts v.

IHoagland, 114 U. S. 606, 5 S. Ct. 1086, 29

L. ed. 229; Hagar v. Reclamation Dist. No.

108, 111 U. S. 701, 4 S. Ct. 663, 28 L. ed.

569; Garrison v. New York City, 21 Wall.

(U. S.) 196, 22 L. ed. 612.

See 10 Cent. Dig. tit. " Constitutional

Law," § 870.

20. Spencer v. Merchant, 125 U. S. 345, 8

S. Ct. 921, 31 L. ed. 763; Cole v. La Grange,

113 U. S. 1, 5 S. Ct. 416, 28 L. ed. 896; David-
son V. New Orleans, 96 U. S. 97, 24 L. ed.

616.

21. California.— San Francisco Paving Co.

V. Bates, 134 Cal. 39, 66 Pac. 2.

Illinois.— White v. People, 94 111. 604.

Indiana.— Martin v. Wills, 157 Ind. 153, 60

N. E. 1021.

Iowa.— Ft. Dodge Electric Light, etc., Co.

V. Ft. Dodge, 115 Iowa 568, 89 N. W. 7;

Hackworth v. Ottumwa, 114 Iowa 467, 87

N. W. 424.

Kentucky.— Augusta v. Taylor, 23 Ky. L.

Rep. 1647, 65 S. W. 837; Bariield v. Louis-

ville, 23 Ky. L. Rep. 1102, 64 S. W. 959.

Minnesota.— Ramsey County v. Robert P.

Lewis Co., (Minn. 1901) 86 N. W. 611.

New York.— People v. Pitt, 169 N. Y. 521,

62 N. E. 662, 58 L. E. A. 372 [affirming 64

N. Y. App. Div. 316, 72 N. Y. Suppl. 191]

;

People i: Brooklyn, 4 N. Y. 419, 55 Am. Dec.

266.

West Virginia.— Dancer v. Mannington, 50

W. Va. 322, 40 S. E. 475.

Wisconsin.— Dickson v. Racine, 61 Wis.

545, 21 N. W. 620.

United States.—^King v. Portland, 184 U. S.

61, 22 S. Ct. 290, 46 L. ed. 431 [affirming 38

Oreg. 402, 63 Pac. 2, 55 L. R. A. 812] ; Car-

son V. Brockton Sewer Com'rs, 182 U. S. 398,

21 S. Ct. 860, 45 L. ed. 1151 [affirming 175

Mass. 242, 56 N. E. 1, 48 L. R. A. 277] ; Shu-

mate V. Heman, 181 U. S. 402, 21 S. Ct. 645,

45 L. ed. 916, 922 [affirming 156 Mo. 534, 57

S. W. 559] ; Webster v. Fargo, 181 U. S. 394,

21 S. Ct. 623, 45 L. ed. 912, 916; Tonawanda
V. Lyon, 181 U. S. 389, 21 S. Ct. 609, 45 L. ed.

908; French v. Barber Asphalt Paving Co.,

181 U. S. 324, 21 S. Ct. 625, 45 L. ed. 879;

Parsons v. District of Columbia, 170 U. S.

45, 18 S. Ct. 521, 42 L. ed. 943; Bauman v.

Ross, 167 U. S. 548, 17 S. Ct. 966, 42 L. ea.

270; Paulsen v. Portland, 149 U. S. 30, 13

S. Ct. 750, 37 L. ed. 637 ; Walston v. Nevin,

128 U. S. 578, 9 S. Ct. 192, 32 L. ed. 544;

Spencer v. Merchant, 125 U. S. 345, 8 S. Ct.

345, 31 L. ed. 763; Minnesota, etc.. Land,

etc., Co. V. Billings, 111 Fed. 972, 50 C. C. A.

70; Zehnder v. Barber Asphalt Paving Co.,

108 Fed. 570 ; Burlington Sav. Bank v. Clin-

ton. 106 Fed. 269.

See 10 Cent. Dig. tit. " Constitutional

Law," § 870; and Municipal Coeporations.

[XIII, E, 15, a]
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tution only when founded upon special and peculiar benefits to the property from
the expenditure on account of which the tax is laid, and then only to an amount
not exceeding such special and peculiar benefits.^

b. Levy and Collection of Assessments— (i) In Gbnjeral. Taxation for a
local purpose cannot be sustained if the law authorizing it be unconstitutional,

even though the tax be voted by a majority ;
^ and the sale of land to satisfy a

void assessment which the legislature has unconditionally attempted to validate is

a taking of property without due process of law.^ A municipality authorized by
statute to assess expense of local improvements upon persons benefited may
legally cause apportionment of such persons to be made by commissioners ; ^ and
a municipality may be authorized to create liens upon land upon which valid

taxes are unpaid.^^ The state has full power over the creation of taxing districts,

which may be made for certain purposes small portions of cities, and may pro-

vide that the total expense of local improvements within such districts shall be
assessed upon residents therein.^

(ii) Notice on Opportunitt to Bb HbjlRO— (a) Necessity. Before
special taxes or assessments can become a fixed and permanent charge on the
property of individuals they must have had notice of the assessment or some
opportunity to be heard and to contest the validity and fairness of such.^ Pro-

Non-abutting property may be assessed for
improvements to streets. Eay v. Jeflferson-

vihe, 90 Ind. 567.
23. CaUfornia.— Taylor v. Palmer, 31 Cal.

240.

Maine.—Dyar v. Farmington Village Corp.,
70 Me. 515.

Massachusetts.— Tileston v. Boston St.

Com'rs, 182 Mass. 325, 65 N. B. 380; Warren
V. Boston St. Com'rs, 181 Mass. 6, 62 N. E.
951; Stark v. Boston, 180 Mass. 293, 62 N. E.
375; Sears v. Boston St. Com'rs, 180 Mass.
274, 62 N. E. 397; Dexter v. Boston, 176
Mass. 247, 57 N. E. 379, 79 Am. St. Rep. 306

;

Sears v. Boston St. Com'rs, 173 Mass. 350, 53
N. E. 876; Sears v. Boston, 173 Mass. 71,
53 N. E. 138, 43 L. R. A. 834; Weed v. Bos-
ton, 172 Mass. 28, 51 N. E. 204, 42 L. R. A.
642; Boston v. Boston, etc., R. Co., 170 Mass.
95, 49 N. E. 95 ; Norwood v. New York, etc.,

R. Co., 161 Mass. 259, 37 N. E. 199; Mt. Au-
burn Cemetery v. Cambridge, 150 Mass. 12,

22 N. E. 66, 4 L. E. A. 836; Dorgan v. Bos-
ton, 12 Allen (Mass.) 223; Wright v. Boston,
9 Cush. (Mass.) 233.

Michigan.— 'IhomsLS v. Gain, 35 Mich. 155,
24 Am. Rep. 535.

New Jersey.— New Brunswick Rubber Co.
V. New Brunswick St., etc., Com'rs, 38
N. J. L. 190; Tide-Water Co. v. Coster, 18
N. J. Eq. 518, 90 Am. Dec. 634.

New York.— Stuart ;;. Palmer, 74 N. Y.
183, 30 Am. Rep. 289 ; Sharpe v. Speir, 4 Hill
(N. Y.) 76.

Pennsylvania.— Erie v. Russell, 148 Fa. St.

384, 23 Atl. 1102; Wistar v. Philadelphia, 111

Pa. St. 604, 4 Atl. 511; Orphan Asylum's
Appeal, 111 Pa. St. 135, 3 Atl. 217; Seely v.

Pittsburgh, 82 Pa. St. 360, 22 Am. Rep. 760;
In re Washington Ave., 69 Pa. St. 352, 8 Am.
Rep. 255; Hammett v. Philadelphia, 65 Pa.

St. 146, 3 Am. Rep. 615.

Tea>as.— Hutcheson v. Storrie, 92 Tex. 685,

[XIII, E, 15, a]

51 S. W. 848, 71 Am. St. Rep. 884, 45 L. R, A.
289.

Vermont.— Barnes v. Dyer, 56 Vt. 469.
Virginia.— Norfolk v. Chamberlain, 89 Va.

196, 16 S. E. 730.

United States.— Norwood v. Baker, 172
U. S. 269, 19 S. Ct. 187, 43 L. ed. 443; Fay
V. Springfield, 94 Fed. 409.

S_ee 10 Cent. Dig. tit. " Constitutional
Law," § 870; and Municipal Coepoeations.

23. Anderson v. Hill, 54 Mich. 477, 29
N. W. 549.

24. Brady v. King, 53 Cal. 44.
25. Alexander v. Baltimore, 5 Gill (Md.)

383, 46 Am. Dec. 630.

26. Hellman v. Shoulters, 114 Cal. 136, 44
Pac. 915, 45 Pac. 1057.

27. Hilliard v. Asheville, 118 N. C. 845, 24
S. E. 738, holding constitutional a charter
which makes each street or portion of a,

street improved a taxing district, by requir-
ing the cost of the total improvement on
each street or portion of a street improved to
be ascertained, and one third thereof assessed
on the property abutting on each side of the
street, proportioned according to the " front-
age " of each ovraer, and provides means
whereby each property-owner may contest his
assessment.

Hearing for dissenting voters in organiza-
tion of taxing or improvements districts, see
In re Madera Irr. Dist., 92 Cal. 296, 28 Pac.
272, 675, 27 Am. St. Rep. 106, 14 L. R. A.
755.

28. California.— Hutson v. Woodbridge
Protection Dist., 79 Cal. 90, 16 Pac. 549, 21
Pac. 435.

Colorado.— Hallett f. Denver, 4 Colo. L.
Rep. 565.

Georgia.— Augusta v. King, 115 Ga. 454,
41 S. E. 661.

Indiana.— Kizer v. Winchester, 141 Ind.
694, 40 N. E. 265; Garvin v. Daussman, 114
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ceedings in violation of these principles will be enjoined.^' It has been held,

however, that the act authorizing the assessment need not expressly provide for

notice.^"

(b) Requisites and Sufficiency. The legislature has broad power in deter-

mining what the notice or mode of hearing shall be ;
^' and it has been held due

Ind. 429, 16 N. E. 826, 5 Am. St.Eep. 637;
Scott V. Brackett, 89 Ind. 413.
Iowa.— Oliver v. Monona County, 117 Iowa

43, 90 N. W. 510; Dewey v. Des Moines, 101
Iowa 416, 70 N. W. 605 ; Yeomans v. Kiddle,
84 Iowa 147, 50 N. W. 886.

Kansas.— Gilmore v. Hentig, 33 Kan. 156,
5 Pac. 781.

Maryland.— Ulman v. Baltimore, 72 Md.
587, 20 Atl. 141, 21 Atl. 709, 11 L. E. A.
224; Baltimore v. Scharf, 54 Md. 499. But
see Baltimore v. Ulman, 79 Md. 469, 30 Atl.

43.

Michigan.—Sligh v. Grand Rapids, 84 Mich.
497, 47 N. W. 1093.

Missouri.— Springfield v. Weaver, 137 Mo.
650, 37 S. W. 509, 39 S. W. 276; Kansas City
V. Duncan, 135 Mo. 571, 37 S. W. 513.

'New Jersey.— Tims v. Newark, 25 N. J. L.

399.

NeiD York.— Stuart v. Palmer, 74 N. Y.
183, 30 Am. Rep. 289; People v. Henion, 64
Hun (N. Y.) 471, 19 N. Y. Suppl. 488, 46
N. Y. St. 71. But see Hennessey v. Volkening,
30 Abb. N. Cas. (N. Y.) 100, 22 N. Y. Suppl.
528 [distinguishing Remsen v. Wheeler, 105
N. Y. 573, 12 N. E. 564].
North Carolina.— Gamble v. McSrady, 75

N. C. 509.

Ohio.— Anderson v. Cincinnati, 10 Ohio
Dec. (Reprint) 794, 23 Cine. L. Bui. 430.

Pennsylvania.— Rutherford's Case, 72 Pa.
St. 82, i3 Am. Rep. 655.

Virginia.— Violett v. Alexandria, 92 Va.
561, 23 S. E. 909, 53 Am. St. Rep. 825, 31
L. R. A. 382.

Wiscotisin.-^'Dietz v. Neenah, 91 Wis. 422,

64 N. W. 299, 65 N. W. 500. See also Hayes
V. Douglas County, 92 Wis. 429, 65 N. W.
482, 53 Am. St. Rep. 926, 31 L. R. A.
213.

United States.— Goodrich v. Detroit, 184

U. S. 432, 22 S. Ct. 397, 46 L. ed. 627 [af-

firming 123 Mich. 559, 82 N. W. 255] ; Bau-
man v. Ross, 167 U. S. 548, 17 S. Ct. 966, 42
L. ed. 270; Paulsen v.- Portland, 149 U. S.

30, 13 S. Ct. 750, 37 L. ed. 637 [affirming 16

Oreg. 450, 19 Pac. 450, 1 L. R. A. 673] ; Da-
vidson V. New Orleans, 96 U. S. 97, 24 L. ed.

616; Murdock v. Cincinnati, 39 Fed. 891;

Scott V. Toledo, 36 Fed. 385, 1 L. R. A.

688.

See 10 Cent. Dig. tit. " Constitutional

Law," § 872; and Municipal Corporations.

Waiver of notice.—An owner of land abut-

ting on a street, by petitioning few its im-

provement and agreeing not only to pay his

own assessments but also to answer for any
deficiency in the coUectability of the assess-

ments against other abutting owners, waives

his right to notice or an opportunity to be

heard before the assessments are levied. Mur-
dock V. Cincinnati, 44 Fed. 726.

29. Murdock v. Cincinnati, 39 Fed. 891.

30. Iowa.— Oliver v. Monona County, 117
Iowa 43, 90 N. W. 510.

Kansas.— Gilmore v. Hentig, 33 Kan. 156,
5 Pac. 781.

New Jersey.— Tims v. Newark, 25 N. J. L.
399.

North Carolina.— Gamble v. McCrady, 75
N. C. 509.

Oregon.— Wilson v. Salem, 24 Oreg. 504,
34 Pac. 691.

United Stdtes.— Paulsen v. Portland, 149
U. S. 30, 13 S. Ct. 750, 37 L. ed. 637 [affirm-
ing 16 Oreg. 450, 19 Pac. 450, 1 L. R. A,
673].

See 10 Cent. Dig. tit. " Constitutional
Law," § 872.

The only requirement is that at some time
before the liability ia finally enforced the
property-owner shall be afforded an oppor-
timity to question the amount of the assess-

ment and the validity of the proceedings.
Garvin v. Daussman, 114 Ind. 429, 16 N. E.
826, 5 Am. St. Rep. 637 ; Yeomans v. Riddle,
84 Iowa 147, 50 N. W. 886; Kansas City v.

Huling, 87 Mo. 203; Skinkle v. Essex Public
Road Bd., 47 N. J. L. 93.

31. Gilmore v. Hentig, 33 Kan. 156, 5 Pac.
781; Barfield v. Louisville, 23 Ky. L. Rep.
1102, 64 S. W. 959; Wilson c. ICarle, 42
N. J. L. 612.

Personal service is not necessary. Davies
r. Los Angeles, 86 Cal. 37, 24 Pac. 771 ; Gil-

more V. Hentig, 33 Kan. 156, 5 Pac. 781;
Kinkade v. Witherop, 29 Wash. 10, 69 Pac.
399. Notice by publication has been held
sufficient to validate proceedings in rem.
Crall V. Poso Irr. Dist., 87 Cal. 140, 26 Pac.
797. And publishing notice of intention to

make a public improvement, its character,

and posting the same near the land affected

have been held to constitute due process of

law. Wulzen v. San Francisco, 101 Cal. 15,

35 Pac. 353, 40 Am. St. Rep. 17. See also

Lent V. Tillson, 72 Cal. 404, 14 Pac. 71, hold-

ing that persons affected are charged with no-
tice provided for by statute, so that news-
paper publication is sufficient. And see John-
son V. Lewis, 115 Ind. 490, 18 N. E. 7.

Notice before assessment.— It is not ma-
terial that the person charged has no notice

before the assessment.

California.— Reclamation Dist. No. 108 v.

Evans, 61 Cal. 104.

Delaware.—English v. Wilmington, 2 Marv.
(Del.) 63, 37 Atl. 158.

Indiana.—-Johnson v. Lewis, 115 Ind. 490,

18 N. E. 7; Garvin v. Daussman, 114 Ind,

429, 16 N. E. 8?6, 5 Am. St. Rep. 637.

[XIII. E, 15, b, (ll), (b)]
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process where there was an inquiry before a jury of six men, which was to view
tlie premises and assess the damages, coupled with a right of appeal to the
highest court in the state ; ^ where the owners aggrieved may appear to contest

at each stage of the proceedings ; ^ where an appeal may be taken from the

reports or determinations of officials \^ where the only method of enforcing the

tax was by a suit against the owner ;
^ or where the owner after execution issued

is permitted to file an affidavit denying the validity of any part of the assess-

ment, with opportunity for hearing.^^ And generally where property-owners
have a chance to resist the assessment in a suit or otherwise there is no violation

of the fourteenth amendment.^ An act is not invalid because the owners assessed

have no right to be heard as to the appointment of assessors or to appeal from
such appointment.^

16. Qualifications For Office. The legislature may provide that not more
than two of the three persons constituting a board or commission shall belong to

the same political party .^'

17. Regulation of Trades, Professions, and Business— a. In General. The
general right to engage person or property in any trade, profession, or business

is subject to the power inherent in the state to make all rules and regulations

respecting the use and enjoyment of property rights necessary for the preserva-

tion of the public health, morals, comfort, order, and safety ; and such regula-

tions do not deprive owners of property without due process of law.^ The

Missouri.— Kansas City v. Huling, 87 Mo.
203 ; St. Louis v. Eicheson, 76 Mo. 470.

New York.— Schenectady v. Union College,

66 Hun (N. Y.) 179, 21 N. Y. Suppl. 147, 49
N. Y. St. 161.

Ohio.— Caldwell v. Carthage, 49 Ohio St.

334, 31 N. E. 602.

Pennsylvania.— Harrisburg v. McPherran,
200 Pa. St. 343, 49 Atl. 988.

See 10 Cent. Dig. tit. " Constitutional
Law," § 873.

32. Pearson r. Yewdall, 95 U. S. 294, 24
L. ed. 436.

33. Davies v. Los Angeles, 86 Cal. 37, 24
Pac. 771.

34. Davis v. Lake Shore, etc., R. Co., 114
Ind. 364, 16 N. E. 639; Fries v. Brier, 111

Ind. 65, 11 N. E. 958; State v. Johnson, 105

Ind. 463, 5 N. E. 553; Hunter v. Burnsville
Turnpike Co., 56 Ind. 213; State v. Oshkosh,
84 Wis. 548, 54 N. W. 1095.

35. Saxton Nat. Bank v. Carswell, 126 Mo.
430, 29 S. W. 279; St. Louis v. Richeson, 76

Mo. 470; Schenectady v. Union College, 66

Hun (N. Y.) 179, 21 N. Y. Suppl. 147, 49

N. Y. St. 161; Walston r. Xerin, 128 U. S.

578, 9 S. Ct. 192, 32 L. ed. 544 [affirming 86

Ky. 492, 9 Ky. L. Rep. 819, 5 S. W.
546].

36. Speer v. Athens, 85 Ga. 49, 11 S. E.

802, 9 L. R. A. 402.

37. Pioneer Irr. Diat. v. Bradbury, (Ida.

1902) 68 Pac. 295; McEneney v. Sullivan,

125 Ind. 407, 25 N. E. 540; Caldwell v.

Carthage, 49 Ohio St. 334, 31 N. E. 602. And
see Gillette v. Denver, 21 Fed. 822.

Trial by jury.— A statute regulating pub-

lic improvements is not unconstitutional be-

cause it provides for the assessment of bene-

fits oLnerwise than by a jury. Grace v. Board
of Health, 135 Mass. 490.

[XIII, E, 15, b, (II), (b)]

38. Kelly v. Minneapolis City, 57 Minn.
294, 59 N. W. 304, 47 Am. St. Rep. 605, 26
L E, A 92

39! Roger's v. BuflFalo, 123 N. Y. 173, 25

N. E. 274, 33 N. Y. St. 55, 9 L. R. A. 579

[affirming 51 Hun (N. Y.) 637, 3 N. Y.
Suppl. 674, 20 N. Y. St. 984]. And see Of-

FICEES.

Test oath acts.—An oath may be required

of an attorney, the purpose of which is to

purge himself of a former bearing of arms
against the government. Ex p. Quarrier, 4

W. Va. 210; Ex p. Hunter, 2 W. Va. 122.

But the test oath required by the act of con-

gress of Jan. 24, 1865, and the act of

congress of July 2, 1862, for practice

in federal courts, barring all who had
borne arms against the government, was
held to be unconstitutional. In re Shorter.

28 Fed. Cas. No. 12,811. So an oath
barring from a constitutional convention
all who had borne arms against the
state was held to be invalid. Green v. Shum-
way, 39 N. Y. 418. An oath of fidelity to

the federal and state constitutions, and to
perform the duties of office faithfully may
be exacted. In re Attorney's Oaths, 20
Johns. (N. Y.) 492. And an oath may be re-

quired of voters and office-holders that they
are not believers in polygamy. Wooley v.

Watkins, 2 Ida. 555, 22 Pac. 102.
40. Ex p. Campbell, 74 Cal. 20, 15 Pac.

318, 5 Am. St. Rep. 418; Meadowcroft v.

People, 163 111. 56, 45 N. E. 303, 54 Am. St.
Rep. 447, 35 L. R. A. 176; Robinson v.

Haug, 71 Mich. 38, 38 N. W. 668; State v.

Scougal, 3 S. D. 55, 51 N. W. 858, 44 Am.
St. Rep. 756, 15 L. R. A. 477.
Making or mending burglars' tools, or hav-

ing such in possession may be forbidden.
Ew p. Roberts, 166 Mo. 207, 65 S. W. 726.
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power to regulate extends to the property rights of all persons and corporations,

domestic and. foreign;" and the time and mode of passing title may be con-

trolled so as to protect lawful owners or to insure obedience to law.^ The sale

of any article the use of which is detrimental to tlie health or morals of the

community may be regulated.^ Adulteration or dilution of articles used for

food may be regulated, and the state may prohibit the adulteration of dairy

products and fraud in the sale thereof ; " may prohibit the manufacture or sale

of oleomargarine or of any substance made in imitation of butter ;^^ may require

that substitutes for butter shall be plainly marked or otherwise distinguished ;

"

or may require that all milk sold shall be undiluted *' or unadulterated,** and pre-

41. Compagnie Francaise, etc., v. Louisiana
State Bd. of Health, 180 U. S. 380, 22 S. Ct.

811, 46 L. ed. 1209. And see American
Union Tel. Co. v. Western Union Tel. Co.,
67 Ala. 26, 42 Am. Rep. 90; Northwestern
Fertilizing Co. v. Hyde Park, 70 111. 634;
Boston Beer Co. v. Massachusetts, 97 U. S.

25, 24 L. ed. 989.

Requiring convict-made goods to be la-
beled.—A law requiring convict-made goods
to be labeled as such when exposed for sale
is unconstitutional, as depriving persons of
property, etc., without due process of law,
since it applies to certain goods purchased
before its enactment. People v. Hawkins, 10
Misc. (N. Y.) 65, 31 N. Y. Suppl. 115, 63
N. Y. St. 399.

Sale and redemption of railroad tickets.—
The legislature may require owners of rail-

roads to provide each ticket agent with a
certificate of authority and to redeem tickets

wholly or partly unused, and may forbid per-

sons not having certificates to sell such
tickets excepting to the railroads. Com. v.

Keary, 198 Pa. St. 500, 48 Atl. 472; Com.
P. Wilson, 14 Phila. (Pa.) 384, 37 Leg. Int.

(Pa.) 484. And see Burdick v. People, 149
111. 600, 611, 36 N. E. 948, 952, 41 Am. St.

Rep. 329, 24 L. R. A. 152. But see People
V. Caldwell, 168 N. Y. 671, 61 N. E. 1132

[affirming 64 N. Y. App. Div. 46, 71 N. Y.

Suppl. 654], holding that providing that no
person shall sell railroad tickets as a broker

unless authorized by certificate from the rail-

road whose ticket is sold is an unconstitu-

tional interference with a legitimate business.

Vessels, harbors, and wharves.— A state

may establish lines in harbors beyond which

no "wharf shall be extended or maintained.

Com. V. Alger, 7 Cush. (Mass.) 53. It may
provide that certain parts of harbors shall

be set apart for the exclusive use of certain

kinds of vessels during such periods as ac-

commodation is required. Roosevelt r. God-

ard, 52 Barb. (N. Y.) 533; Vanderbilt v.

Adams, 7 Cow. (N. Y.) 349.

42. Davis v. State, 68 Ala. 58, 44 Am.

Rep. 128; State v. Moore, 104 N. C. 714, 10

S. E. 143, 17 Am. St. Rep. 696; Mason v.

Rollins, 32 Biss. (U. S.) 99, 16 Fed. Cas.

No. 9,252.
.

43. Georgia.— Badkins v. Robinson, 53 Cia.

Louisiana.— State v. Bott, 31 La. Ann. 663,

33 Am. Rep. 224. ,eo -„
Moine.— State v. Gurney, 37 Me. 156, 58

Am. Dec. 782.

Maryland.—State v. Broadbelt, 89 Md. 565,

43 Atl. 771, 73 Am. St. Rep. 201, 45 L. R. A.

433.

Michigan.— Grand Rapids v. Braudy, 105

Mich. 670, 64 N. W. 29, 55 Am. St. Rep. 472,

32 L. R. A. 116. See also People v. Rotter,

(Mich. 1902) 91 N. W. 167.

Nevada.— State v. Ah Chew, 16 Nev. 50,

40 Am. Reo. 488.

New York.— People v. Cannon, 139 N. Y.

32, 34 N. E. 759, 54 N. Y. St. 809, 36 Am.
St. Rep. 668 [affirming 63 Hun (N. Y.) 306,

18 N. Y. Suppl. 25, 43 N. Y. St. 427] ; Mul-

lins V. People, 24 N. Y. 399, 23 How. Pr.

(N. Y.) 289; Bell v. Gaynor, 14 Misc.

(N. Y.) 334, 36 N. Y. Suppl. 122, 71 N. Y.

St. 71.

North Carolina.— State v. Muse, 20 N. C.

463.

Rhode Island.— State v. Read, 12 R. I. 137.

United States.— Giozza v. Tiernan, 148

U. S. 657, 13 S. Ct. 721, 37 L. ed. 599; Ex p.

Yung Jon, 28 Fed. 308,

See 10 Cent. Dig. tit. " Constitutional

Law," § 826.

44. Butler v. Chambers, 36 Minn. 69, 30

N. W. 308, 1 Am. St. Rep. 638; Walker v.

Com., (Pa. 1887) 11 Atl. 623.

45. Maryland.—^McAllister v. State, 72 Md.

390, 20 Atl. 143.

Michigan.— People v. Rotter, (Mich. 1902)

91 N. W. 167.

Minnesota.— State v. Horgan, 55 Mmn.
183, 56 N. W. 688.

Missouri.—State v. Addington, 12 Mo. App.

214.

Pennsylvania.— McCann v. Com., 198 Pa.

St. 509, 48 Atl. 470; Com. v. Paul, 148

Pa. St. 559, 24 Atl. 78.
.

United States.— Capital City Dairy Co. v.

Ohio, 183 U. S. 238, 22 S. Ct. 120, 46 L. ed.

171 [affirming 62 Ohio St. 350, 57 N. E. 62,

57 L R A. 181]; Powell v. Pennsylvania,

127 U. S. 678, 8 S. Ct. 992, 1257, 32 L. ed.

253 [affirming 114 Pa. St. 265, 7 Atl. 913, 60

Am. Rep. 350] ; In re Brosnahan, 4 McCrary

(U. S.) 1, 18 Fed. 62.

See 10 Cent. Dig. tit. "Constitutional

Law," § 827. „ ^^ ^

46. Pierce v. State, 63 Md. 592; State v.

Horgan, 55 Minn. 183, 56 N. W. 688.

47. Com. V. Waite, 11 Allen (Mass.) 264,

87 Am. Dec. 711; People v. West, 106 N. Y.

293, 12 N. E. 610, 60 Am. Rep. 452.

48. State v. Fourcade, 45 La. Ann. 717, 13

So. 187. 40 Am. St. Rep. 249; Com. v. Evans,
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scribe reasonable rules of evidence for determination of adulteration/' Dealers
in lard compounds may be compelled to disclose to the pni-chaser the nr-ture and
ingredients of the articles sold ; " and so too the purity of vinegar,'' wine,'^ baking

f)owders/^ and of food commodities in general may be enforced by proper legis-

ation. The legislature may provide for tests of articles so as to guard the public
from fraud and from worthless compounds.^ The state may forbid the keeping
of private markets within prescribed distances of public markets,^' and may pro-

hibit sale of certain food at retail outside of certain markets.'* The manufacture
and sale of intoxicating liquors except for certain purposes may be prohibited,

and such action is due process of law ; ''' and illegal traffic in intoxicating liquors

may be abated by proceedings in chancery ^ or otherwise.'^ Valid regulations
may be made by means of local option laws.^ Business of a gambling nature
may be prohibited.*' The state may prohibit the doing of business at such hours

132 Mass. 11; state f. Campbell, 64 N. H.
402, 13 Atl. 585, 10 Am. St. Rep. 419; People
V. Cipperly, 101 N. Y. 634, 4 N. E. 107 Ire-

versing 37 Hun (N. Y.) 319].
49. Com. V. Evans, 132 Mass. 11; State

V. Campbell, 64 N. H. 402, 13 Atl. 585, 10
Am. St. Rep. 419; People v. Cipperly, 101

N. Y. 634, 4 N. E. 107 [reversing 37 Hun
(N. Y.) 319].
50. State v. Snow, 81 Iowa 642, 47 N. W.

777, 11 L. E. A. 355; State v. Aslesen, 50
Minn. 5, 52 N. W. 220, 36 Am. St. Rep. 620.

51. People V. Girard, 145 N. Y. 105, 39

N. B. 823, 64 N. Y. St. 554, 45 Am. St. Rep.

595 [affirming 73 Hun (N. Y.) 457, 26 N. Y.

Suppl. 272, 56 N. Y. St. 47]; Williams i'.

McNeal, 7 Ohio Cir. Ct. 280.

52. Ex p. Kohler, 74 Cal. 38, 15 Pac. 436.

53. Stolz i-. Thompson, 44 Minn. 271, 46

N. W. 410.

54. Steiner v. Ray, 84 Ala. 93, 4 So. 172,

5 Am. St. Rep. 332.

55. New Orleans v. Faber, 105 La. 208, 29

So. 507, 83 Am. St. Rep. 232, 53 L. R. A. 165;

State V. Natal, (La. 1887) 2 So. 305; State

V. Gisoh, 31 La. Ann. 544; New Orleans v.

Stafford, 27 La. Ann. 417, 21 Am. Rep. 563.

56. Ex p. Byrd, 84 Ala. 17, 4 So. 397, 5

Am. St. Rep. 328.

57. Delaware.—State v. AUmond, 2 Houst.

(Del.) 612.

Illinois.— Streeter v. People, 69 111. 595.

Kansas.— State v. Teissedre, 30 Kan. 210,

476, 2 Pac. 108, 650; In re Prohibitory

Amendm. Cases, 24 Kan. 700.

Michigdn.— People v. Hawley, 3 Mich. 330.

New York.— Metropolitan Bd. of Excise

V. Barrie, 34 N. Y. 657; Wynehamer v. Peo-

ple, 13 N. Y. 378, 2 Park. Crim. (N. Y.) 421

[reversing 2 Park. Crim. (N. Y.) 377].

South Carolina.— State v. Potterfield, 47

S C 75, 25 S. E. 39; State v. Aiken, 42

S. C. 222, 20 S. E. 221, 26 L. R. A. 345;

State V. O'Donnell, 41 S. C. 553, 19 S. E. 748;

McCullough V. Brown, 41 S. C. 220, 19 S. E.

458, 23 L. R. A. 410.

United States.— Kidd r. Pearson, 128 U. S.

1, 9 S. Gt. 6, 32 L. ed. 346; Mugler v. Kan-
sas, 123 U. S. 623, 8 S. Ct. 273, 31 L. ed. 205

[affirming 29 Kan. 252, 44 Am. Rep. 634];

Boston Beer Co. v. Massachusetts, 97 U. S.
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25, 24 L. ed. 989; Bartemeyer v. Iowa, 18
Wall. (U. S.) 129, 21 L. ed. 929; Cantini v.

Tillman, 54 Fed. 969; Tanner v. Alliance,

29 Fed. 196; Kansas v. Bradley, 26 Fed. 289.

But see Com. v. Murphy, 10 Gray (Mass.)
1, holding that a law prohibiting the sale of

intoxicating liquors was unconstitutional so

far as it applied to liquor owned by defend-
ant at the time of its enactment. And com-
pare People V. Toynbee, 2 Park. Crim.
(N. Y.) 329, holding that an act, so far as
it prohibits the sale of intoxicating liquors

to be drunk as a beverage, is in conflict with
that portion of the constitution which de-

clares that no person shall be deprived of his

property without due process of law. See
also Wynehamer v. People, 13 N. Y. 378, 2
Park. Crim. (N. Y.) 421 [reversing 2 Park.
Crim. (N. Y.) 377], holding that the pro-

hibitory act of April 9, 1855, in its operation
upon property in intoxicating liquors in the
hands of citizens when it look effect, is a
violation of the prnvision of the constitution
which declares that no person shall be de-
prived of life, liberty, or property without
due process of law, inasmuch as its various
provisions destroy the property in such li-

quors. In State v. Walruff, 26 Fed. 178, it

was held that in so far as Kansas liquor
Iws deprived brewers established at the time
of legislation of the use of their property
acquired previous to the legislation, without
compensation, they deprived them of their
property without due process of law under
the fourteenth amendment.

See 10 Cent. Dig. tit. " Constitutional
Law," § 841; and, generally. Intoxicating
Liquors.

58. State v. Jordan, 72 Iowa 377, 34 N. W.
285.

59. Streeter v. People, 69 111. 595.
60. Burnside v. Lincoln County Ct., 86 Ky.

423, 9 Ky. L. Rep. 635, 6 S. W. 276; Steele
V. State, 19 Tex. App. 425; Ex p. Lynn, 19
Tex. App. 293; Savage's Case, 84 Va. 619,
5 S. E. 565.

61. State V. Burgdoerfer, 107 Mo. 1, 17
S. W. 646, 14 L. R. A. 846 (book-making and
pool-selling); Davis v. State, 3 Lea (Tenn.)
376 (speculation in witness fees and other
fees originating in courts).
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as are injurious to the public comfort, morals, or safety ;
^^ may require that

business shall not be done upon Sunday;^ and may prohibit the sale of any
goods near a place in which a religious society is holding an out-door meeting

''^

or traffic of a harmful nature near institutions of learning, asylums, prisons,

soldiers' homes, state capitol grounds, and kindred places.*^ This plenary power
of self-protection enables the state to prohibit or regulate the pursuit of any
contemplated business enterprise which causes conditions of public or private
nuisance to exist,"^ or the carrying on of an existing business under such circum-
stances that a nuisance is caused." So the establishment of certain obnoxious
business within certain limits may be prohibited,"^ and exclusive privileges of

A statute avoiding contracts in restraint of

trade or competition does not violate the
fourteenth amendment. Texas Brewing Co. f

.

Durrum, (Tex. Civ. App. 1898) 46 S. W. 880.

Forbidding the issue and distribution of

trading stamps to be redeemed by any person
other than the merchant who sells the goods
witn which such stamps are given is an un-
lawful deprivation of property. People v.

Dycker, 72 N. Y. App. Div. 308, 76 N. y.
St. 111.

Margin contracts may be constitutionally

forbidden. Corey v. Griffin, 181 Mass. 229,

63 N. E. 420; Wall v. Metropolitan Stock
Exch., 168 Mass. 282, 46 N. E. 1062; Cran-
dell V. White, 164 Mass. 54, 41 N. E. 204.

Negotiating or transacting in the state in-

surance business with a foreign insurance
company not admitted to do business in the
state may be forbidden without violating the

fourteenth amendment. Nutting v. Massa-
chusetts, 183 U. S. 553, 22 S. Ct. 238, 46
L. ed. 324 [affirming 175 Mass. 154, 55 N. E.

895, 78 Am. St. Rep. 483].

The Texas anti-trust law of i88g is uncon-
stitutional. In re Grice, 79 Fed. 627.

62. Ex p. Moynier, 65 Cal. 33, 2 Pac. 728;

Smith V. Knoxville, 3 Head (Tenn.) 245;

Barbier r. Connolly, 113 U. S. 27, 5 S. Ct.

357, 28 L. ed. 923.

63. Louisiana.—State v. Fernandez, 39 La.

Ann. 538, 2 So. 233; State v. Judge, 39 La.

Ann, 132, 1 So. 437.

Michigan.— People v. Bellet, 99 Mich. 151,

57 N. W. 1094, 41 Am. St. Rep. 589, 22

L. R. A. 696.

New Hampshire.— Mayo v. Wilson, 1 N. H.
53.

New York.— LindenmuUer v. People, 33

Barb. (N. Y.) 548; People v. Hoym, 20 How.
Pr. CK. Y.) 76.

Oregon.— Esc p. Northrup, 41 Oreg. 489, 69

Pac. 445.

Tennessee.— Breyer v. State, 102 Tenn. 103,

50 S. W. 769.

Washington.— State v. Nichols, 28 Wash.
C28, 69 Pac. 372.

But see Eden v. People, 161 111. 296,

43 N. E. 1108, 52 Am. St. Rep. 365,

32 L. R. A. 659, holding that the act

of June 26, 1895, forbidding barbers to

keep open their shops or work at their

trade on Sunday is a taking of property with-

out due process of law, within the meaning
of Const, art. 2, § 2, providing that no person

shall be deprived of liberty or property with-
out due process of law. And see State v.

Burgoyne, 7 Lea (Tenn.) 173, 40 Am. Rep. 60.

See 10 Cent. Dig. tit. " Constitutional
Law," S 839.

64. Meyers v. Baker, 120 111. 567, 12 N. E.

79, 60 Am. Rep. 580; State v. Gate, 58 N. H.
240; State v. Read, 12 R. I. 137.

65. Dorman v. State, 34 Ala. 216; Ex p.

McClain, 61 Cal. 436, 44 Am. Rep. 554; Whit-
ney V. Grand Rapids Tp. Bd., 71 Mich. 234,

39 N. W. 40.

66. Illinois.— Streeter v. People, 69 111.

595.

Louisiana.— Waters Pierce Oil Co. i'. New
Iberia, 47 La. Ann. 863, 17 So. 343; Villa-

vaso V. Barthet, 39 La. Ann. 247, 1 So. 599;
Crescent City Live Stock Landing, etc., Co.

V. New Orleans, 33 La. Ann. 934.

Massachusetts.— Newton v. Joyce, 166

Mass. 83, 44 N. E. 116, 55 Am. St. Rep. 385;
Com. V. Parks, 155 Mass. 531, 30 N. E. 174
[distinguishing Miller v. Horton, 152 Mass.
540, 26 N. E. 100, 23 Am. St. Rep. 850, 10

L. R. A. 116] ; Taunton v. Taylor, 116 Mass.
254; Watertown v. Mayo, 109 Mass. 315, 12

Am. Rep. 694.

Missouri.— State v. Fisher, 52 Mo. 174.

New York.— People v. Rosenberg, 67 Hun
(N. Y.) 52, 22 N. Y. Suppl. 56, 51 N. Y. St.

189; Coe v. Schultz, 47 Barb. (N. Y.) 04.

United States.— Barbier v. Connolly, 113

U. S. 27, 5 S. Ct. 357, 28 L. ed. 923; In re

Slaughter-House Cases, 16 Wall. (U. S.) 36.

21 L. ed. 394.

See 10 Cent. Dig. tit. " Constitutional

Law," § 825 et seq.

Regulating transportation of natural gas.— As natural gas is intrinsically dangerous,

the legislature may forbid its transportation

through pipes at a high pressure otherwise

than by its natural flow. Jamieson v. Indi-

ana Natural Gas, etc., Co., 128 Ind. 555, 28

N. E. 76, 12 L. R. A. 652.

67. Waters Pierce Oil Co. v. New Iberia,

47 La. Ann. 863, 17 So. 343; Villavaso v.

Barthet, 39 La. Ann. 247, 1 So. 599; Newton
V. Joyce, 166 Mass. 83, 44 N. E. 116, US Am.
St. Rep. 385; Com. v. Parks, 155 Mass. 531,

30 N. E. 174; State v. Fisher, 52 Mo. 174;

People V. Rosenberg, 67 Hun (N. Y.) 52, 22

N. Y. Suppl. 56, 51 N. Y. St. 189.

68. Villavaso v. Barthet, 39 La. Ann. 247,

1 So. 599 ; Crescent City Live Stock Landing,

etc., Co. V. New Orleans, 33 La. Ann. 934;
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conducting obnoxious business may be granted ;^' but the power of regulation is

limited by tlie necessity of the case, and oppressive restraint under guise of police

regulation is against due process of law.™ Another broad range of business, not
obnoxious on the ground of nuisance, is subject to the legislative control because
it is " clothed witli a public interest." "

b. Qualifleations For Engaging in Profession or Business. The state may
require that persons engaging in certain professions, trades, or occupations shall

possess certain qualifications. So the approval of a board of examiners may
be required for all persons practising the professions of medicine, surgery,'^ or

Watertown v. Mayo, 109 Mass. 315, 12 Am.
Rep. 694; In re Slaughter-House Cases, 16
Wall. (U. S.) 36, 21 L. ed. 394.

69. In re Slaughter-House Cases, 16 Wall.

(U. S.) 36, 21 L. ed. 394.

70. Alabama.— Ingrain v. State, 39 Ala.

247, 84 Am. Dec. 782.

California.— Ex p. Sing Lee, 96 Cal. 354,

31 Pac. 245, 31 Am. St. Rep. 218, 24 L. R. A.
195.

Illinois.— Bailey v. People, 190 111. 28, 60

N. E. 98, 83 Am. St. Rep. 116, 54 L. R. A.
838.

Missouri.— St. Louis v. Dow, 145 Mo. 466,

41 S. W. 1094, 46 S. W. 976, 68 Am. St. Rep.

575, 42 L. R. A. 686; State v. Fisher, 52 Mo.
174.

New York.— People v. Marx, 99 N. Y. 377,

3 N. Y. Crim. 200, 2 N. E. 29, 52 Am. Rep.
34 [reversing 35 Hun (N. Y.) 528]; In re

Jacobs, 98 N. Y. 98, 50 Am. Rep. 636 \.af-

firming 33 Hun (N. Y.) 374].

United States.— In re Sam Kee, 12 Sawy.
(U. S.) 379, 31 Fed. 680.

See 10 Cent. Dig. tit. " Constitutional

Law," § 825 et seq.

A prohibition of business, couched in gen-
eral language, but aimed really at a particu-

lar interest which does not injure the public

health, and amounting to a confiscation of

property rights is invalid— as where a, ren-

dering business was forbidden. New York
Sanitary Utilization Co. v. Brooklyn Health
Dept., 61 N. Y. App. Div. 106, 70 N. Y. Suppl.

510.

71. The leading exposition of this right to

regulate is found in the case of Munn v. Illi-

nois, 94 U. S. 113, 24 L. ed. 77 [affirming 69

111. 80], which established that when an
owner of property devotes it to a use in which
the public has an interest, he in effect grants

to the public an interest in its use, and must,

to the extent of that interest, submit to be

controlled by the public, for the common
good, so long as he maintains the use. He
may withdraw his grant by discontinuing the

use. The court holding that an act to regu-

late public warehouses, etc., was not repug-

nant to the constitution of the United States,

that where warehouses are situated and busi-

ness is carried on exclusively within the state

it may as a matter of domestic concern pre-

scribe regulations for them, notwithstanding

that they are used by those engaged in inter-

state commerce, as well as state commerce;

and that until congress acts in reference to
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their interstate relations, such regulations

can be enforced, even though they may indi-

rectly operate upon commerce beyond her im-
mediate jurisdiction, also remarked that in

the exercise of its general power it had been
customary from the earliest times for the
legislature to regulate ferries, common car-

riers, hackmen, bakers, millers, wharfingers,

innkeepers, and other similar employments,
and in so doing to fix a maximum of charge
to be made for services rendered, accommp-
dations furnished, and articles sold. See also

Cooley Const. Lim. (5th ed.) 737, 739, for

a statement of the circumstances which clothe

property with a " public interest."

Notice of insurance assessments may be
regulated. Hamilton Mut. Ins. Co. v. Par-
ker, 11 Allen (Mass.) 574.

Owners of electric wires may be compelled
to remove them from their overhead location
and to locate them underground and the loss

of tue easement from use of wires overhead
need not be compensated. American Rapid
Tel. Co. V. Hess, 125 N. Y. 641, 26 N. E. 919.

36 N. Y. St. 252, 21 Am. St. Rep. 764, 13
L. R. A. 454; Western Union Tel. Co. v.

New York City, 38 Fed. 552, 3 L. R. A. 449.
And although no subways exist the continu-
ance of wires considered dangerous may be
forbidden as a. police regulation. U. S. Illu-

minating Co. r. Grant, 55 Hun (N. Y.) 222,
7 N. Y. Suppl. 788, 27 N. Y. St. 767 ; Electric
Imp. Co. V. San Francisco, 45 Fed. 593, 13
L. R. A. 131.

Requiring insurance companies to pay
losses in full.— An act providing that all

insurance companies shall pay losses in full

and prohibiting stipulations to the contrary
does not conflict with U. S. Const. Amendm.
14, § 1, providing that no state shall deprive
any person of property without due process
of law, because the right of contracting is

subject to legislative control, when demanded
by public policy or in the exercise of the
police power. Dugger v. Mechanics', etc.,

Ins. Co., 95 Tenn. 245, 32 S. W. 5, 28 L. R. A.
796.

72. California.— Ex p. McNulty, 77 Cal.
164, 19 Pac. 237, 11 Am. St. Rep. 257; Ex p.
Eraser, 54 Cal. 94.

Minnesota.— State v. Fleischer, 41 Minn.
69, 42 N. W. 696; State v. State Medical Ex-
amining Bd., 32 Minn. 324, 20 N. W. 238, 50
Am. Rep. 575.

Ohio.— State v. Coleman, 64 Ohio St. 377,
60 N. E. 568, 55 L. R. A. 105.
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dentistry,''' dealing in drugs or medicines,''* or engaging in an occnpation as

plumbing.''^ And generally the state may prescribe such qualifications and
requirements as are necessary to protect the public welfare.''^

e. Licenses and Privilege Taxes. It is due process of law for the state, as a
means of enforcement of its police power, to require licenses and privilege taxes

of those engaging in business affecting the public health, morals, comfort, or

safety. So the state may require all persons engaging in the manufacture " or

sal^ ''* of intoxicating liquors to obtain licenses. And physicians and surgeons,'"

druggists,^ plumbers,^' persons dealing in food,^ persons engaged in theatrical or

amusement enterprises,*' in gambling enterprises,^ second-hand dealers and pawn-
brokers,'^ peddlers,'^ and others'' may be required to obtain licenses or pay privi-

Texas.— Logan v. State, 5 Tex. App. 306.

Washington.— State v. Carey, 4 Wash. 424,

30 Pac. 729.

But see Com. v. Wasson, 3 Crim. L. Mag.
726, holding that the act of April 17, 1876,

providing that it shall be iinlawful for any
person except physicians and surgeons to en-

gage in the practice of dentistry unless such
person has graduated and received a diploma
from the faculty of a reputable institution

where this specialty is taught, or shall have
obtained a certificate from a board of exam-
iners duly appointed and authorized by the
provisions of the act lo issue such certifi-

cate, is unconstitutional so far as it afifects

a person practising at the time of its passage,

because it deprives him of property without
due process of law.

See 10 Cent. Dig. tit. "Constitutional

Law," § 830.

73. Wilkins v. State, 113 Ind. 514, 16 N. E.

192.

74. State v. Forcier, 65 N. H. 42, 17 Atl.

577.

75. Singer v. State, 72 Md. 464, 19 Atl.

1044, 8 L. R. A. 551 ; People v. City Prison,

144 N. Y. 529, 39 N. E. 686, 64 N. Y. St. 51,

27 L. R. A. 718 [affirming 81 Hun (N. Y.)

434, 30 N. Y. Suppl. 1095, 63 N. Y. St.

283].

76. Driscoll v. Com., 93 Ky. 393, 14 Ky.
L. Rep. 376, 20 S. W. 431, 703; People v.

Phippin, 70 Mich. 6, 37 N. W. 888; Gee Wo
V. State, 36 Nebr. 241, 54 N. W. 513; Olsen

V. Smith, (Tex. Civ. App. 1902) 68 S. W.
320.

77. State v. Volkman, 20 La. Ann. 585.

78. California.— In re Bickerstaff, 70 Cal.

35, 11 Pac. 393.

Connecticut.— State v. Gray, 61 Conn. 39,

22 Atl. 675.

Kentucky.— Com. v. Fowler, 98 Ky. 648, 17

Ky. L. Rep. 1209, 34 S. W. 21.

Maryland.— Keller v. State, 11 Md. 525,

69 Am. Dec. 226.

, Massachusetts.— Com. v. Murphy, 10 Gray
(Mass.) 1.

Minnesota.— State v. Cooke, 24 Minn. 247,

31 Am. Rep. 344; State v. Cassidy, 22 Minn.

312, 21 Am. Rep. 765; Rochester v. Upman,
19 Minn. 108.

Missouri.— State v. Searcy, 20 Mo. 489.

Ohio.— Adler v. Whitbeck, 44 Ohio St.

539, 9 N. E. 672.

Pennsylvania.— Com. v. Schoenhutt, 3

Phila. (Pa.) 20, 15 Leg. Int. (Pa.) 4.

South Carolina.— Charleston f. Ahrens, 4
Strobh. (S. C.) 241.

Wisoofisin.— State v. Ludington, 33 Wis.
107.

United States.— Gray v. Connecticut, 159

U. S. 74, 15 S. Ct. 985, 40 L. ed. 80; In re

License Cases, 5 How. (U. S.) 504, 12 L. ed.

250.

But see Holt v. Excise Com'rs, 31 How. Pr.

(N. Y.) 334 note, holding that N. Y. Laws
(1866), i;. 578, providing that after a certain

date no person shall within a certain dis-

trict publicly keep, sell, give away, or dis-

pose of any spirituous liquors in quantities

less than five gallons at a time, unless . he
shall be licensed, is unconstitutional as de-

priving persons of property without due
process of law, when applied to persons who
hold unexpired licenses granted under a for-

mer law.

79. Ex p. McNulty, 77 Cal. 164, 19 Pac.

237, 11 Am. St. Rep. 257; Orr v. Meek, 111

Ind. 40, H N. E. 787 ; Eastman v. State, 109
Ind. 278, 10 N. E. 97, 58 Am. Rep. 400;
Dent V. West Virginia, 129 U. S. 114, 9 S. Ct.

231, 32 L. ed. 623.

80. State v. Forcier, 05 N. H. 42, 17 Atl.

577; State v. Heinemann, 80 Wis. 253, 49
N. W. 818, 27 Am. St. Rep. 34.

81. State V. Gardner, 58 Ohio St. 599, 51

N. E. 136, 65 Am. St. Rep. 785, 41 L. R. A.
689.

83. Haines v. People, 7 Colo. App. 467, 43
Pac. 1047; St. Louis v. Fischer, 167 Mo. 654,

07 S. W. 872; U. S. V. Dub6, 40 Fed. 576.

83. Wallack v. New York, 5 Thomps. & C.

(N. Y.) 310.

84. Brennan v. Brighton Beach Racing
Assoc., 56 Hun (N. Y.) 188, 9 N. Y. Suppl.

220, 30 N. Y. St. 406, 24 Abb. N. Cas.(N. Y.)

305.

85. Com. V. Leonard, 140 Mass. 473, 4
N. E. 96, 54 Am. Rep. 485; Grand Rapids v.

Braudy, 105 Mich. 670, 64 N. W. 29, 55 Am.
St. Rep. 472, 32 L. R. A. 116; Rosenbaum v.

Newbern, 118 N. C. 83, 24 S. E. 1, 32 L. R. A.
123.

86. Ex p. Hosier, 8 Ohio Cir. Ct. 324;

Com. V. Shaffer, 128 Pa. St. 575, 24 Wkly.
Notes Cas. (Pa.) 539, 18 Atl. 390.

87. Van Hook v. Selma, 70 Ala. 361, 45
Am. Rep. 85; Humes v. Ft. Smith, 93 Fed.
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lege taxes. Persons engaged in a noxious business may be required to obtaan

licenses or pay privilege taxes.^ The state may control business " clothed with

a public interest " by requiring persons engaged therein to procure licenses or to

pay license-taxes.^ And in many cases the state imposes license regulations or

exacts privilege taxes when the business is not one closely concerning the pubhc
health, morals, or safety, if clothed in a strict sense with a public

_

interest, the

main or sole idea oftentimes being to gain revenue. So general business corpora-

tions,'" foreign corporations doing business within the state,'' as well as general

commercial or professional business not done by corporations,^^ are subject to

these riglits of the state.

d. Railroads. Although railroads are private corporations, their uses are

clothed with a public interest, and are therefore subject to legislative control in

all respects necessary to protect the public against danger, injustice, and oppres-

857, holding that dealers in trading-stamp
enterprises and those patronizing such firms
may be required to pay license-taxes of large

amounts. But see Bessette v. People, 193
111. 334, 62 N. E. 215, 56 L. R. A. 558, hold-

ing an act unconstitutional which provided
for license and examination of horse-shoera,

with unequal operation among members of

the trade.

Maintaining a private employment agency
for hire may be made conditional upon the

payment to the state of license-taxes and the
giving of bonds, and a penalty for violation

thereof may be provided. Price v. People,

193 111. 114, 61 N. E. 844, 86 Am. St. Rep.
306, 55 L. E. A. 588.

Amount of license charge.—^Where police

regulation alone is the object of a, license,

there is a conflict among the authorities as

to the rule governing the amoimt which may
be charged for such license. The nature of

the occupation, trade, or profession has of

necessity much to do with it. In the case of

such as are useful and beneficial to the com-
munity, the license charged should not ordi-

narily be so great as in the case of those

not so, especially when immoral in their na-

ture or tendency. The weight of authority

is that the amoxmt exacted for a license, al-

though designed for regulation and not for

revenue, is not to be confined to the expense

of issuing it, but that a reasonable compen-
sation may be charged for the additional ex-

pense of supervision over the particular busi-

ness or vocation at the place where it is li-

censed. For this purpose the services of ofli-

cers may be required, and incidental ex-

penses may be otherwise incurred in the

faithful enforcement of such police inspection

or superintendence. Cooley Tax. 396, 397;

Cooley Const. Lim. (4th ed.) 245, 246.

88. Newton v. Joyce, 166 Mass. 83, 44

N. E. 116; Butchers Benev. Assoc, v. Cres-

cent City Livestock Landing, etc., Co., 16

Wall. (U. S.) 36, 21 L. ed. 394.

89. New York Bd. of Eire Underwriters

V. Whipple, 2 N. Y. App. Div. 361, 37 N. Y.

Suppl. 712, 73 N. Y. St. 386; Philadelphia

V. Postal Tel. Cable Co., 67 Hun (N. Y.) 21,

21 N. Y. Suppl. 556, 50 N. Y. St. 301; New
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York City F. Dept. v. Noble, 3 E. D. Smith
{N. Y.) 440; Com. v. Vrooman, 164 Pa. St.

306, 35 Wkly. Notes Cas. (Pa.) 97, 30 Atl.

217, 44 Am. St. Rep. 003, 25 L. R. A. 250;

Munu V. Illinois, 94 U. S. 113, 24 L. ed. 77.

90. Weaver v. State, 89 Ga. 639, 15 S. E.

810; In re Oliver, 21 S. C. 318, 53 Am. Dec.

681.

91.; Missouri.'— State v. Stone, 118 Mo.
388, 24 S. W. 164, 40 Am. St. Rep. 388, 25
L. R. A. 243.

New York.— New York City F. Dept. v.

Noble, 3 E. D. Smith (N. Y.) 440.

Virginia.— Slaughter v. Com., 13 Gratt.

(Va.) 767.

Wisconsin.— Milwaukee F. Dept. v. HeUen-
stein, 16 Wis. 136.

United States.— Ducat v. Chicago, 10 Wall.

(U. S.) 410, 19 L. ed. 972 [following Paul v.

Virginia, 8 Wall. (U. S.) 168, 19 L. ed.

357] ; Insurance Co. v. New Orleans, 1 Woods
(U. S.) 85, 13 Fed. Cas. No. 7,052.

See 10 Cent. Dig. tit. " Constitutional

Law," § 831.

92. Sydow v. Territory, (Ariz. 1894) 36

Pac. 214; District of Columbia v. Humason,
2 MacArthur (D. C.) 158; New Orleans v.

Turpin, 13 La. Ann. 56; Downham v. Alex-

andria, 10 Wall. (U. S.) 173, 19 L. ed. 929;
American Harrow Co. v. Shaffer, 68 Fed.

750; American Fertilizing Co. v. North Caro-

lina Bd. of Agriculture, 43 Fed. 609, 11

L. R. A. 179. See State v. Moore, 113 N. C.

697, 18 S. E. 342, 22 L. R. A. 472, holding
that since N. C. Acts (1891), c. 75, defining

an " ' emigrant agent '
' to mean any person

engaged in hiring laborers in the State, to be
employed beyond the limits of the same,'

"

and providing that emigrant agents shall pay
the state treasurer a license-fee of one thou-
sand dollars before they can hire laborers in

certain counties of the state to be employed
beyond the limits of the state, does not pre-

scribe any regulation as to how the business
shall be carried on nor any police super-
vision; and since it exacts a very large li-

cense-fee, it is restrictive and prohibitory of
the business mentioned therein, and if con-
sidered as an exercise of police power is void
for that reason.
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don ;
^ and the imposition upon them in particular instances of the entire expense

of the performance of acts required by the public interest, in the exercise of

legislative discretion not employed arbitrarily or capriciously, does not deprive
them of property without due process of law.^ Dangerous modes of running
trains may be prohibited,"^ and lighting sufficient for public convenience and
safety compelled.^^ Penalties may be prescribed for failure to render prompt
and efficient service or to deliver freight upon tender of charges.^ Railroads

may be compelled by the state to erect and maintain depots at specified places

on their lines determined by railroad commissioners to be reasonably necessary

for public convenience,'^ as where their roads cross and are crossed by other

roads.'' They may be required to erect and maintain, withoiit compensation,

suitable fences upon the sides of the way,' cattle-guards at all farm and road
crossings,^ bridges,^ viaducts,* or grade crossings ;

^ to alter or remove crossings at

grade or to furnish other crossings not at grade."

e. Regulation of Charges, Rates, and Prices. When a business is of such a

nature as to be affected with a public interest, the state may require that charges

shall be reasonable, and may adopt measures necessary to secure that result.' It

93. The opeiation of a lailroad in a loca-

tion dangerous to the public may be pro-
hibited, and such regulation is not a taking
without due process of law. Veazie v. Mayo,
45 Me. 560; Richmond, etc., R. Co. v. Rich-

mond, 96 U. S. 521, 24 L. ed. 734.

Quarterly railroad reports.— A municipal
•ordinance may validly require that street

railroads make quarterly reports of the num-
"ber of passengers carried. St. Louis v. St.

Louis R. Co., 14 Mo. App. 221.

94. Toledo, etc., R. Co. v. Jacksonville, 67

111. 37, 16 Am. Rep. 611; New York, etc., R.

Co. V. Bristol, 151 U. S. 556, 14 S. Ct. 437,

38 L. ed. 269 [affirming 62 Conn. 527, 26 Atl.

122] ; Minneapolis, etc., R. Co. v. Emmons,
149 U. S. 364, 13 S. Ct. 870, 36 L. ed. 769;

Charlotte, etc., R. Co. v. Gibbes, 142 U. S.

886, 12 S. Ct. 255, 35 L. ed. 1051; Minne-
apolis, etc., R. Co. V. Beckwith, 129 U. S.

26, 9 S. Ct. 207, 32 L. ed. 585; Nashville,

etc., R. Co. V. Alabama, 128 U. S. 96, 9 S. Ct.

28, 32 L. ed. 353.

95. Jones v. Alabama, etc., R. Co., 72 Miss.

22, 16 So. 379; Merz v. Missouri Pac. R. Co.,

88 Mo. 672, 1 S. W. 382.

96. Cincinnati, etc., R. Co. v. Sullivan, 32

Ohio St. 152; St. Bernard r. Cleveland, etc.,

R. Co., 4 Ohio S. & C. PI. Dec. 371.

Heating of passenger-cars by stoves may
be forbidden. New York, etc., R. Co. v. New
York, 165 U. S. 628, 17 S. Ct. 418, 41 L. ed.

853.

Requiring railroads to furnish separate

coaches for white and for colored passengers

does not contravene the fourteenth amend-

ment provision about taking property. Chesa-

peake, etc., R. Co. V. Com., 21 Ky. L. Eep.

228, 51 S. W. 160.

Requiring railroads to transport policemen

free of charge is a taking of property with-

out due process. Wilson ;;. United Traction

Co., 72 N. Y. App. Div. 233, 76 N. Y. Suppl.

203.

97. Burlington, etc., R. Co. v. Dey, 82

Iowa 312, 48 N. W. 98, 31 Am. St. Rep. 477,

12 L. R. A. 436; Houston, etc., R. Co. v.

Harry, 63 Tex. 256.

98. Railroad Com'rs v. Portland, etc., R.
Co., 63 Me. 269, 18 Am. Rep. 208.

99. State v. Wabash, etc., R. Co., 83 Mo.
395.

1. Indiana,.—Madison, etc., R. Co. v. White-
neck, 8 Ind. 217.

Kansas.— Missouri Pac. R. Co. v. Harrel-

son, 44 Kan. 253, 24 Pac. 465; Kansas Pac.

R. Co. V. Mower, 16 Kan. 573.

Montana.— Beckstead v. Montana Union K.
Co., 19 Mont. 147, 47 Pac. 795.

New York.—Staats v. Hudson River R. Co.,

4 Abb. Dec. (N. Y.) 287, 3 Keyes (N. Y.)

196, 33 How. Pr. (N. Y.) 139.

United States.— Minneapolis, etc., R. Co.

V. Beckwith, 129 U. S. 26, 9 S. Ct. 207, 32
L. ed. 585.

See 10 Cent. Dig. tit. " Constitutional

Law," § 832.

2. Birmingham Mineral R. Co. v. Parsons,
100 Ala. 662, 13 So. 602, 46 Am. St. Rep.
92, 27 L. R. A. 263; Thorpe v. Rutland, etc.,

R. Co., 27 Vt. 140, 62 Am. Dec. 625.

3. English v. New Haven, etc., Co., 32
Conn. 240.

4. Chicago, etc., R. Co. v. State, 47 Nebr.

549, 66 N. W. 624, 53 Am. St. Rep. 557, 41

L. R. A. 481.

5. Chicago, etc., R. Co. v. Chicago, 140 111.

309, 29 N. E. 1109; Illinois Cent. R. Co. v.

Willenborg, 117 111. 203, 7 N. E. 698, 57 Am.
Rep. 862. But see People v. Detroit, etc., R.

Co., 79 Mich. 471, 44 N. W. 934, 7 L. R. A.

717.

6. New York, etc., R. Co.'s Appeal, 58

Conn. 532, 20 Atl. 670; Westbrook's Appeal,

57 Conn. 95, 17 Atl. 368; New York, etc., R.

Co. V. Bristol, 151 U. S. 556, 14 S. Ct. 437,

38 L. ed. 269 [affirmimg 62 Conn. 527, 26

Atl. 122].

7. Dillon V. Erie R. Co., 19 Mise. (N. Y.)

116, 43 N. Y. Suppl. 320; Munn v. Illinois,

94 U. S. 113, 24 L. ed. 77.

Water-rates.—A waterworks company sup-
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may regulate ferries, hackmen, and otiier common carriers, telephone companies,
bakers, millers, wharfingers, warehousemen, innkeepers, and other similar employ-
ments, and in so doing fix a maximum of charge to be made for services rendered,

accommodations furnished, and articles sold.^ A state may establish railroad and
warehouse commissions, charged with the duty of supervising those businesses and
authorized to fix maximum rates,' and may provide that the maximum rate made
by the commission shall be prima facie evidence of its reasonableness ; '" but rail-

roads and others have a right to require that rates fixed shall be just and reason-

able, and an arbitrary provision is a deprivation of property without due process

of law.^^ And while the determination of rates is primarily for the legislature.

plying a city with water may be required to
supply water at a price fixed annually by
municipal authorities, without giving the
corporation a voice 'in the matter. Spring
Valley Water-Works f. Bartlett, 8 Sawy.
(U. S.) 555, 16 Fed. 615. See also San Diego
Water Co. v. San Diego, 118 Cal. 556, 50 Pac.
633, 62 Am. St. Eep. 261, 38 L. R. A. 460,
holding that reasonable water-rates may be
prescribed. And see Rogers Park Water Co.

V. Fergus, 178 111. 571, 53 N. E. 363.

8. Illinois.— Chicago, etc., R. Co. v. Jones,
149 111. 301, 37 N. E. 247, 41 Am. St. Rep.
278, 24 L. R. A. 141.

Indiana.— Central Union Telephone Co. v.

Bradbury, 106 Ind. 1, 5 N. E. 721; Hookett
V. State, 105 Ind. 599, 5 N. B. 202.

Kentucky.— Winchester, etc.. Turnpike
Road Co. V. Croxton, 98 Ky. 739, 17 Ky. L.

Rep. 1299, 34 S. W. 518, 33 L. R. A. 177.

Maine.— State v. Edwards, 86 Me. 102, 29
Atl. 947, 41 Am. St. Rep. 528, 25 L. R. A.
504.

New York.— In re Annon, 50 Hun (N. Y.)

413, 2 N. Y. Suppl. 275, 18 N. Y. St. 45, 6

N. Y. Crim. 57.

United States.—Brass v. North Dakota, 153

U. S. 391, 14 S. Ct. 857, 38 L. ed. 757 [af-

firming 2 N. D. 482, 52 N. W. 408] ; Budd v.

New York, 143 U. S. 517, 12 S. Ct. 468, 36
L. ed. 247 [affirming 117 N. Y. 1, 22 N. E.

670, 682, 26 N. Y. St. 533, 15 Am. St. Rep.
460, 5 L. R. A. 559] ; Stone v. Farmers'
Loan, etc., Co., 116 U. S. 307, 6 S. Ct. 334, 29

L. ed. 636; Munn v. Illinois, 94 U. S. 113,

24 L. ed. 77 ; Bondholders v. Railroad Com'rs,
3 Fed. Cas. No. 1,625, 1 Month. West. Jur.

188.

See 10 Cent. Dig. tit. " Constitutional

Law," § 847.

An interchangeable mileage law is uncon-
stitutional. Atty.-Gen. v. Boston, etc., R.

Co., 100 Mass. 62, 35 N. E. 252, 22 L. R. A.

112.

Requiring railroad companies in the state

to keep for sale one-thousand-mile tickets

at specified rates, less than the regular rates,

to be used in the name of the purchaser, his

wife, and children, and valid for two years,

where the maximum passenger rates have

been previously established by the legislature,

is void, as not within the legislative power

to fix maximum rates, nor a proper regula-

tion, and is a taking of property without due

process. Lake Shore, etc., R. Co. v. Smith,
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173 U. S. 684, 19 S. Ct. 565, 43 L. ed. 858
[reversing 114 Mich. 460, 72 N. W. 328].

9. Chicago, etc., R. Co. v. Jones, 149 111.

361, 37 N. E. 247, 41 Am. St. Rep. 278, 24
L. E. A. 141; Stone v. Farmers' L. & T.

Co., 116 U. S. 307, 6 S. Ct. 334, 29 L. ed.

636; Chicago, etc., R. Co. v. Becker, 32 Fed.
849.

It is due process to give a railroad com-
mission power to make exceptions in particu-

lar cases, after investigation, from the general
prohibition of greater rates for shorter than
for longer hauls. Louisville, etc., R. Co. v.

Kentucky, 183 U. S. 503, 22 S. Ct. 9.5, 46
L. ed. 298 [affirming 106 Ky. 633, 21 Ky. L.

Rep. 232, 51 S. W. 164, 1012, 90 Am. St.

Rep. 236].

Punishment for violating a statutory pro-

vision that a railroad shall not charge more
for a short than for a long haul may be left

to a railroad commission, since the question

of reasonableness of charge under such cir-

cumstances was not at common law of judi-

cial cognizance. Illinois Cent. R. Co. v.

Com., 23 Ky. L. Rep. 1159, 64 S. W. 975.

10. Chicago, etc., R. Co. t: Jones, 149 111.

361, 37 N. E. 247, 41 Am. St. Rep. 278, 24
L. R. A. 141.

11. Illinois.— Chicago, etc., R. Co. v. Peo-
ple, 67 111. 11, 16 Am. Rep. 599.

Mississippi.— Western Union Tel. Co. v.

Mississippi R. Commission, 74 Miss. 80, 21
So. 15.

Nebraska.— State v. Sioux City, etc., R..

Co., 46 Nebr. 682, 65 N. W. 766, 31 L. R. A.
47.

Pennsylvania.— Atty.-Gen. v. Germantown,
etc.. Turnpike Road Co., 55 Pa. St. 460.

United States.— Minneapolis, etc., R. Co. v.

Minnesota, 186 U. S. 257, 22 S. Ct. 900, 46
L. ed. 1151 [affirming 80 Minn. 101, 83 N. W.
60, 89 Am. St. Rep. 514]; Covington, etc.,

Turnpike Road Co. v. Sandford, 164 U. S. 578,
17 S. Ct. 198, 41 L. ed. 560; Chicago, etc., R.
Co. V. Minnesota, 134 U. S. 418, 10 S. Ct>

702, 33 L. ed. 970; Clyde v. Richmond, etc.,.

R. Co., 57 Fed. 436; Mercantile Trust Co. v^

Texas, etc., R. Co., 51 Fed. 529; Louisville,
etc., R. Co. V. Tennessee R. Commission, 19
Fed. 679.

See 10 Cent. Dig. tit. " Constitutional
Law," § 847.

Reducing rates of railroad fare below what
will permit the railroad company to earn a
reasonable income on the capital invested is
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Buch determination cannot be made so conclusive as to prevent the matter from
becoming the subject of judicial inquiry.^^ Common carriers of passengers may
be forbidden to discriminate between passengers on account of race and color ;

'^

and common carriers of freiglit or passengers may be required to perform the

same service for all persons at the same rates without discrimination." Insurance
companies may be forbidden to make any discrimination in favor of individuals

between rates of insurance of the same class/^ and telephone companies may be
forbidden to discriminate in rentals.'*

f. Conditions of Employment. It is due process of law for the state, in the
exercise of its police power, to grant an exclusive privilege to do certain business,"

and to forbid the ti-ansaction of business under circumstances injui'ious to the

public comfort or morals.'^ The legislature cannot forbid employers in one busi-

ness making contracts with employees which employers in another business are

left free to make ; '' and generally legislation restraining or forbidding employ-
ment must operate uniformly toward all similarly situated.^ The state may pass

general legislation requiring individuals, partnerships, and corporations to pay at

specified times wages earned by employees ;
^' may prohibit any person or corpo-

ration from issuing or delivering to any employee in payment of wages any scrip

or other evidence of indebtedness, payable or redeemable otherwise than in law-

a taking without due process. Ball v. Rut-
land R. Co., 93 Fed. 513.

ThroTieh icint rates.— A state may validly
provide that car-load lots shall be transferred
from one line to another without unloading,

unless such unloading is done without charge
to the shipper, and may provide that joint

rates shall be fixed by special proceedings
before commissioners, after notice to railroad

companies interested. Burlington, etc., R.
Co. V. Dey, 82 Iowa 312, 48 N. W. 98, 31 Am.
St. Rep. 477, 12 L. R. A. 436.

Through rates on hard coal in car-load lots

were held validly fixed by a railroad commis-
sion, although such rates on all freight would
not pay operating expenses, where hard coal

formed but a small part of a railroad's traf-

fic. Minneapolis, etc., R. Co. v. Minnesota,
186 U. S. 257, 22 S. Ct. 900, 46 L. ed. 1151

[affirming 80 Minn. 191, 83 N. W. 60, 89 Am.
St. Rep. 514].

12. Smyth v. Ames, 169 U. S. 466, 18 S. Ct.

418, 42 L. ed. 819.

As to the testa to be applied to determine
reasonableness of rate regulations see Smyth
V. Ames. 169 U. S. 466, 18 S. Ct. 418, 42 L. ed.

819; Cotting v, Kansas City Stock Yards, 82
Fed. 850.

13. Decuir v. Benson, 27 La. Ann. 1.

14. Tilley ». Savannah, etc., R. Co., 5 Fed.

641.

15. Com. V. Morning Star, 144 Pa. St. 103,

28 Wklv. Notes Cas. (Pa.) 442, 22 Atl.

867.

16. Central Union Telephone Co. v. Brad-
bury, 106 Ind. 1, 5 N. E. 721.

17. In re Slaughter-House Cases, 16 Wall.

(U. S.) 36, 21 L. ed. 394; National Fertilizer

Co. V. Lambert, 48 Fed. 458.

18. Ex p. Smith, 38 Cal. 702; People v.

City Prison, 81 Hun (N. Y.) 434, 30 N. Y.

Suppl. 1095, 63 N. Y. St. 283.

So the state may forbid the employment
of women in factories or workshops more

than a specified number of hours per week.
Com. V. Hamilton Mfg. Co., 120 Mass. 383.

But see Ritchie v. People, 155 111. 98, 40 N. E.

454, 46 Am. St. Rep. 315, 29 L. R. A. 79,

holding invalid the act of June 17, 1893, § 5,

forbidding employment of women over eight

hours in any one day or over forty-eight hours
weekly.

As to hours of labor in general see Holden
V. Hardy, 169 U. S. 366, 18 S. Ct. 383, 42
L. ed. 780, sustaining the Utah eight-hour

law relating to mine and smelting workers.

19. State V. Goodwill, 33 W. Va. 179, 10

S. E. 285, 25 Am. St. Rep. 863, 6 L. R. A.

621.

20. People v. Warren, 13 Misc. (N. Y.)

615, 34 N. Y. Suppl. 942, 69 N. Y. St. 167

;

In re Parrott, 6 Sawy. (U. S.). 349, 1 Fed.

481, holding invalid Cal. Const, art. 19, § 2,

providing that no corporation shall employ
any Chinese or Mongolians as violating the

fourteenth amendment.
Apprenticeship of an orphaned freedman

without his presence and without notice to

him could not be authorized by the legisla-

ture. Jack V. Thompson, 41 Miss. 49.

The Ohio act of March 26, i8go, § i, as

amended by the act of April 23, 1891, and the

act of April 15, 1892, declaring ten hours
shall constitute a day's work for certain

classes of railroad employees, and that for

any time in excess thereof that any such em-
ployee shall work, under the direction of a su-

perior or at the request of the company, he
shall be paid in addition to his per diem, is

in conflict with U. S. Const, art. 14, § 1, pro-

viding that no person shall be deprived of

property without due process of law. Wheel-

ing Bridge, etc., R. Co. v. Gilmore, 8 Ohio

Cir. Ct. 658.

21. St. Louis, etc., R. Co. v. Paul, 64 Ark.

83, 40 S. W. 705, 62 Am. St. Rep. 154, 37

L. R. A. 504; Hancock v. Yaden, 121 Ind.

366, 23 N. E. 253, 16 Am. St. Rep. 396, 6
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ful money.^ The authoi-ities are conflicting as to the right to require employers
to pay according to certain methods of determining wages, as by weight of the
product.^ While statutes requiring payment of wages to be made in lawful
money have been at times sustained,^ a state cannot forbid persons or corporations
engaged in mining or manufacturing from being interested directly or indirectly

in keeping truck stores or shops for furnishing of supplies, tools, clothing, or

provisions to emjjloyees without placing similar restrictions on employers engaged
in other kinds of business.^ It is due process of law for the state to provide
that reasonable safeguards shall be taken by employers to insure the health, com-
fort, and safety of employees.^^

L. R. A. 576 ; In re House Bill No. 1,230, 163
Mass. 589, 40 N. E. 713, 28 L. E. A. 344.
But see Leep v. St. Louis, etc., R. Co., 58
Ark. 407, 25 S. W. 75, 41 Am. St. Rep. 109,
23 L. R. A. 264, holding that the legislature
cannot make it unlawful for individuals to
agree with each other that wages shall be

paid at any time after the day on which the
labor by which they are earned shall be com-
pleted, since such a contract as to the time of
performance is necessarily harmless and of

purely private concern. This jurisdiction al-

lows restrictions upon wage contracts by cor-

porations, however, not permitted against in-

dividuals. And see Braceville Coal Co. v.

People, 147 111. 66, 35 N. E. 62, 37 Am. St.

Rep. 206, 22 L. R. A. 340; Prorer v. People,
141 111. 171, 31 N. E. 395, 16 L. R. A. 492;
Godeharles %. Wigeman, 113 Pa. St. 431, 6
Atl. 354.

22'. Hancock v. Yaden, 121 Ind. 366, 23
N. E. 253, 16 Am. St. Rep. 396, 6 L. R. A.
576 ; State v. Peel Splint Coal Co., 36 W. Va.
802, 15 S. E. 1000, 17 L. R. A. 385. But see

contra, Godeharles v. Wigeman, 113 Pa. St.

431, 6 Atl. 354; State v. Goodwill, 33 W. Va.
179; 10 S. E. 285, 25 Am. St. Rep. 863, 6
L. R. A. 621.

23. See In re House Bill No. 203, 21 Colo.

27, 39 Pac. 431 (holding that House Bill No.
203, dated Feb. 20, 1895, and entitled "A
bill for an act to regulate the weighing of

coal at mines, etc.," in so far as it attempts
to deprive persons of the right to fix by con-
tract the manner of ascertaining compensa-
tion for mining coal, is in violation of U. S.

Const. Amendm. 14, and of Colo. Bill of

Rights, art 2, § 25, which provides that " ' no
person shall be deprived of life, liberty or
property, without due process of law '

" ) ;

Frorer v. People, 142 111. 387, 32 N. E. 366;
Ramsey v. People, 142 111. 380, 32 N. E. 364,

17 L. R. A. 853 (holding that the act of Jime
10, 1891, which requires the operators and
owners of coal mines, where the miner is paid
on the basis of the amount of coal mined by
him, to weigh the coal on pit cars before it is

screened and to compute the compensation
upon the weight of the unscreened coal is un-

constitutional, as depriving persons without
due process of law of the property right of

making contracts) ; Millett v. People, 117

111. 294, 7 N. E. 631, 57 Am. Rep. 869 (hold-

ing that the act of June 29, 1885, amendatory

of the act of June 14, 1883, to provide for
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the weighing of coal at the mines, which re-

quires the owners and operators of mines to
provide scales and weigh all coal taken out,
and making such weight the basis of wages,
is unconstitutional) ; State v. Peel Splint Coal
Co., 36 W. Va. 802, 15 S. E. 1000, 17 L. R. A.
385 (holding that the act of March 9, 1891,
which provides that all coal mined and paid
for by weight shall be weighed in the ear in
which it is removed from the mine, before it

is screened, and shall be paid for according
to the weight so ascertained, at such price
per ton as may be agreed on ; that coal mined
and paid for by measure shall be paid for
according to the number of bushels marked
upon each car in which it is removed from
the mine is not repugnant to the constitu-
tional provision that no person shall be de-
prived of life, liberty, or property without
due process of law).'

24. Hancock v. Yaden, 121 Ind. 366, 23
N. E. 253, 16 Am. St. Rep. 396, 6 L. R. A.
576; State v. Peel Splint Coal Co., 36 'W. Va.
802, 15 S. E. 1000, 17 L. R. A. 385.

25. Frorer x,. People, 141 111. 171, 31 N. E.
395, 16 L. R. A. 492.

Interference with membership in trades
unions.— The Missouri act of March 6, 1893,
in making it unlawful for an employer to
prohibit an employee from joining, or to re-

quire an employee to withdraw from, a trade
or labor union or other lawful organization,
violates U. S. Const. Amendm. 5, and Mo.
Const, art. 2, § 30, declaring that no one shall
be deprived of life, liberty, or property with-
out due process of law, and article 14, § 1,
prohibiting any state from depriving any per-
son of life, liberty, or property without due
process of law. State v. Julow, 129 Mo. 163,
31 S. -W. 781, 50 Am. St. Rep. 443, 29 L. R. A.
257.

26. So those operating mines may be re-
quired to cause accurate plans or maps of
the workings of mines to be made (Daniels «.

Hilgard, 77 111. 640) and to provide sufficient
ventilation (Com. v. Bonnell, 8 Phila. (Pa.)
534; Com. V. "Wilkesbarre Coal Co., 29 Leg.
Int. (Pa.) 213). But see Durkin v. Kingston
Coal Co., 171 Pa. St. 193, 33 Atl. 237, 50 Am.
St. Rep. 801, 29 L. R. A. 808, holding that
the Pennsylvania act of 1891, requiring coal-
mine owners to employ a mine foreman who
shall be certified by the secretary of internal
affairs to be competent, who shall every al-

ternate day examine every working place in
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18. Regulation of Use and Enjoyment of Property— a. Animals. The legis-

lature may license and otherwise regulate the keeping of dogs ; ^ may authorize
the killing of all dogs not kept in conformity with prescribed methods, without
liability for loss to owner ; ^ may regulate the running at large of cattle, horses,

sheep, and other animals along highways or elsewhere ;
^' and may regulate the

relative rights and responsibilities of the proprietors of inclosed land and of the
owners of stock going at large or kept in adjacent inclosures.^" Cattle taken
damage feasant may be impounded and after reasonable public notice sold ;

^^ but
notice to owner of intended sale or some hearing or other judicial determination
of liability is necessary.^ Regulations in the usual form providing that expenses

the mine and direct it to be properly secured,

and permit no one to work in an unsafe place,

except to make it secure, is unconstitutional,
as in violation of the bill of rights, in so far
as it makes the owner liable to injuries to

other employees from, failure of such fore-

man, a fellow servant of the other workman,
to do properly what the statute requires of
him. And railway companies may be required

to furnish vestibules and screens for the pro-

tection of employees. State v. Smith, 58 Minn.
35, 59 N. W. 545, 25 L. K. A. 759; State v.

Nelson, 52 Ohio St. 88, 39 N. E. 22, 26
L. R. A. 317. And certain industries and be-

havior upon lands of the employer may be
made unlawful. State v. Warren, 113 N. C.

683, 18 S. E. 498.

27. Connecticut.— Wilton v. Weston, 48
Conn. 325.

Illinois.— Cole v. Hall, 103 111. 30.

Indiana.—-Mitchell v. Williams, 27 Ind.

62.

Michigan.— Longyear v. Buck, 83 Mich. 236,

47 N. W. 234, 10 L. R. A. 43 ; Van Horn v.

Peoule, 46 Mich. 183, 9 N. W. 246, 41 Am.
Eept 159.

Wisconsin.— Tenney v. Lenz, 16 Wis. 566;
Carter v. Dow, 16 Wis. 298.

See 10 Cent. Dig. tit. " Constitutional

Law," § 812; and Anevials, 2 Cyc. 437.

28. Illinois.— Leach v. Elwood, 3 111. App.
453.

Massachusetts.— Blair v. Forehand, 100

Mass. 136, 97 Am. Dee. 82, 1 Am. Rep. 94.

Xeio Hampshire.—^Morey v. Brown, 42 N. H.
373.

New York.— People v. Tighe, 9 Misc.

(N. Y.) 607, 30 N. Y. Suppl. 368, 61 N. Y.

St. 669.

North Carolina.— Mowery v. Salisbury, 82

N. 0. 175.

But see Lynn v. State, 33 Tex. Grim. 153,

25 S. W. 779, holding that dogs are property,

and that a city ordinance requiring policemen

to shoot unmuzzled dogs found in any public

highway in the city is invalid, as taking them
without compensation or due process of

law.

See 10 Cent. Dig. tit. " Constitutional

Law," § 814; and Animals, 2 Cyc. 439.

29. Welch V. Bowen, 103 Ind. 252, 2 N. E.

722; Griffin v. Martin, 7 Barb. (N. Y.) 297;

Graves v. Rudd, 26 Tex. Civ. App. 554, 65

S. W. 63.

30. Myers v. Dodd, 9 Ind. 290, 68 Am. Dec.

624; Wills v. Walters, 5 Bush (Ky.) 351.

[71]

Seizure of unbranded animals.— A statute
authorizing the seizure of all unbranded ani-

mals about to be slaughtered, shipped, or
driven out of the county, and requiring in-

speetion and sequestration thereof, notice to

the judge of the district court, and a citation

from such judge to show cause why they
should not be sold for the benefit of the
county is not unconstitutional as not being
due process of law. Beyman. v. Black, 47
Tex. 558.

31. Alaiama.— Dillard v. Webb, 55 Ala.
468.

Arkansas.— Ft. Smith v. Dobson, 46 Ark.
296, 55 Am. Rep. 589.

Colorado.— Brophy v. Hyatt, 10 Colo. 223,

15 Pac. 399.

Kansas.— Gilchrist v. Schmidling, 12 Kan.
263.

Kentuckjf.— Armstrong v. Brown, 106 Ky.
81, 20 Ky. L. Rep. 1766, 50 S. W. 17, 90 Am.
St. Rep. 207; McKee v. McKee, 8 B. Mon.
(Ky.) 433.

Michigan.— Campau v. Langley, 39 Mich.
451, 33 Am. Rep. 414; Grover v. Huckins, 26
Midi. 476.

Mississippi.— Anderson v. Locke, 64 Miss.

283, 1 So. 25L
New York.— Cook v. Gregg, 46 N. Y. 439

;

McConnell v. Van Aerman, 56 Barb. (N". Y.

)

534; Fox v. Dunkel, 55 Barb. (N. Y.) 431,

38 How. Pr. (N. Y.) 136; Campbell v. Evans,
54 Barb. (N. Y.) 566; Squares v. Campbell,
41 How. Pr. (N. Y.) 193. But see Leavitt v.

Thompson, 56 Barb. (N. Y.) 542.

Oregon.— Stewart v. Hunter, 16 Oreg. 62,

16 Pac. 876, 8 Am. St. Rep. 267.

Texas.— Paris v. Hale, 13 Tex. Civ. App.
386, 35 S. W. 333; Coyle v. McNabb, (Tex.

App. 1892) 18 S. W. 198.

Washington.— Wilson v. Beyers, 5 Wash.
303, 32 Pac. 90, 34 Am. St. Rep. 858.

West Virginia.— Burdett v. Allen, 35

W. Va. 347, 13 S. E. 1012, 14 L. R. A.

337.

See 10 Cent. Dig. tit. " Constitutional

Law," § 813; and Animals, XIV, A, 1 [2

Cyc. 437].
32. Illinois.— Bullock v. Geomble, 45 111.

218.

Kentucky.— Varden V. Mount, 78 Ky. 86,

39 Am. Rep. 208.

New York.— Rockwell v. Nearing, 35 N. Y.

302 ^reversing 44 Barb. (N. Y.) 472].

North Carolina.— McNamara v. Karns, 2,4

N. C. 66 : Shaw v. Kennedy, 4 N. C. 591.

[XIII, E, 18. a]



1122 [8 Cyc] CONSTITUTIONAL LA W
and reasonable officers' fees shall be deducted from proceeds of the sale, the bal-

ance to go to the use of the owner, are valid.^ Animals having contagious or

infectious diseases may be declared common nuisances and killed ;
^ and in some

cases dangerous animals may be summarily destroyed without notice to the

owner.^^ But where public necessity does not demand summary action, as in

cases of cruelty to, abandonment or neglect of, animals, notice must be given to

the owner before killing.^'

b. Cemeteries. Further interments in cemeteries may be forbidden,^ and
bodies already interred may be removed by order of a legislature or municipality.^

e. Fish and Game. The legislature may protect fish and game within its juris-

diction by forbidding the catcliing, taking, killing, or having the possession or

control of such within certain seasons or during a term in the future.^' It may
prohibit the use of certain devices for taking fish or game and enforce its regula-

tions by provisions for forfeiture of the instruments used.*" It may forbid under

Ohio.— Archer v. Baertschi, 8 Ohio Car. Ct.
12.

Texas.— Armstrong v. Traylor, 87 Tex. 598,
30 S. W. 440.

See 10 Cent. Dig. tit. " Constitutional
Law," § 813; and Animals, 2 Cyc. 438.

33. Brophy v. Hyatt, 10 Colo. 223, 15 Pac.
399; Stewart v. Hunter, 16 Oreg. 62, 16 Pac.
876, 8 Am. St. Eep. 267; Paris v. Hale, 13
Tex. Civ. App. 386, 35 S. W. 333. But see

Donovan v. Vicksburg, 29. Miss. 247, 64 Am.
Dec. 143, holding invalid an ordinance direct-

ing the city marshal to seize and sell all

hogs found running at large, to pay over half
of the proceeds to the city hospital, and to

keep one half for his services.

34. Newark, etc., E. Co. v. Hunt, 50
N. J. L. 308, 12 Atl. 697. And see Animals,
2 Cyc. 339.

35. I^^ach V. Elwood, 3 111. App. 453 ; State
V. Topeka, 36 Kan. 76, 12 Pac. 310, 59 Am.
Eep. 529; Jenkins v. Ballantyne, 8 Utah 245,
30 Pac. 760, 16 L. E. A. 689. But see People
V. Tighe, 9 Misc. (N. Y.) 607, 30 N. Y. Suppl.
368, 61 N. Y. St. 669, holding invalid a city

ordinance which provides that if a dog at-

tacks a person a police justice may on com-
plaint made order the owner to kill the dog
immediately and impose a fine for failure to

obey the order, but which does not require

that notice of the proceedings and an oppor-
tunity to be heard shall be given to the owner
of the dog.

36. Loesch v. Koehler, 144 Ind. 278, 41

N. E. 326, 43 N. E. 329, 35 L. E. A. 682;
King V. Hayes, 80 Me. 206, 13 Atl. 882 ; Brill

V. Ohio Humane Soc, 4 Ohio Cir. Ct. 358.

See also Carter v. Colby, 71 N. H. 230, 51
Atl. 904.

37. Scovill V. McMahon, 62 Conn. 378, 26
Atl. 479, 36 Am. St. Eep. 350, 21 L. E. A.

58; Coates v. New York, 7 Cow. (N. Y.) 585;
Humphrey v. Front St. M. E. Church, 109

N. C. 132, 13 S. E. 793 ; Austin v. Austin City

Cemetery Assoc, 87 Tex. 330, 28 S. W. 528,

47 Am. St. Eep. 114. And see Cemetebies,

6 Cyc. 708.

Prohibiting disinterment of dead bodies.

—

It is valid to provide that a permit must be

obtained before removal from place of burial
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of the remains of any deceased person. In re

Wong Yung Quy, 6 Sawy. (U. S.) 442, 2

Fed. 624.

38. Humphrey v. Front St. M. E. Church,
109 N. C. 132, 13 S. E. 793; Kincaid's Ap-
peal, 66 Pa. St. 411, 5 Am. Eep. 377. But
see Stockton v. Newark, 42 N. J. Eq. 531, 9

Afl. 203, holding that an act providing that
lands held by a city for burial purposes may
be devoted to other public uses, when in the

opinion of the city council the public good
will be served thereby, cannot be upheld as

an exercise of the police power of the state

to protect the public health, as it confers on
the city council general power to divert land
from the use as a burial ground to any other

purpose, without reference to the requirements
of the public health.

39. Massachusetts.— Com. v. Bailey, 13 Al-

len (Mass.) 541.

Michigan.— People v. Brooks, 101 Mich. 98,

59 N. W. 444.

Minnesota.— State v. Eodman, 58 Minn.
393, 59 N. W. 1098.

Missouri.— State v. Judy, 7 Mo. App. 524.

New York.— Phelps v. Eacey, 60 N. Y. 10,

19 Am. Eep. 140; People v. Reed, 47 Barb.
(N. Y.) 235.

See 10 Cent. Dig. tit. " Constitutional
Law," § 823; and Fish and Game.

Fishways.— An act requiring an owner of
an existing dam to provide a sluiceway for
the passage of fish, and prohibiting the erec-

tion of a dam so as to prevent the passage
of fish is against due process of law. Sibley
V. State, 107 Tenn. 515, 64 S. W. 703. But
compare State v. Beardsley, 108 Iowa 396, 79
N. W. 138, holding that an ovraer of a dam
may be compelled to provide fishways and
that failure so to do entitles the state to
abate the dam as a nuisance.

40. Illinois.— People v. Bridges, 142 111.

30, 31 N. E. 115, 16 L. R. A. 684 [reversing
39 111. App. 656].

Indiana.— State v. Lewis, 134 Ind. 250, 33
N. E. 1024, 20 L. E. A. 52.

Michigan.—Osborn v. Charlevoix Cir. Judge,
114 Mich. 655, 72 N. W. 982.

Minnesota.— State v. Mrozinski, 59 Minn.
465, 61 N. W. 560, 27 L. R. A. 76.
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penalty the selling or offering for sale of game ^' or the consignment of such by
common carrier to any commission merchant or sale market/^ and may make it

unlawful to transport or to receive for transportation certain game killed within
the state, knowing that the same has been sold or is to be offered for sale/' And
the legislature may enforce its general rights of regulation by providing for for-

feitures ; but in general notice to the owner or judicial determination of the facts

upon which the condemnation is based is necessary.^ Greater restrictions and
severer penalties may be lawfully imposed by a state upon non-residents than
upon residents without violating the federal constitution.^

d, Loeatlon and Epeetion of Buildings. For the protection of the com-
munity, the erection, alteration, or repair of wooden or frame buildings may be
forbidden or otherwise restricted within certain limits ;^^ and the authorities may
remove all buildings within established fire limits, the walls of which are not con-

structed of specified materials.*'' The height of certain buildings in streets

S'eio Jersey.— Weller v. Snover, 42 N. J. L.

341; Hauey v. Compton, 36 N. J. L. 507.

'Sew York.— Compare Colon v. Lisk, 153
N. Y. 188, 47 N. E. 302, 60 Am. St. Rep. 609,

holding invalid N. Y. Laws (1896), c. 383,

providing for forfeiture of vessels disturbing
private oyster-beds.

North Carolina.— Rea v. Hampton, 101
N. C. 51, 7 S. E. 649, 9 Am. St. Rep. 21.

Tennessee.— Peters v. State, 96 Tenn. 682,

36 S. W. 399, 33 L. R. A. 114.

Virginia.— Boggs v. Com., 76 Va. 989.

Wisconsin.— Bittenhaus v. Johnston, 92

Wis. 588, 66 N. W. 805, 32 L. R. A. 380.

United States.—Lawton v. Steele, 152 U. S.

133, 14 S. Ct. 499, 38 L. ed. 385 [affirming

119 N. Y. 226, 23 N. E. 878, 29 N. Y. St. 581,

995, 16 Am. St. Rep. 813, 7 L. R. A. 134]

;

The Ann, 5 Hughes (U. S.) 292, 8 Fed.

923.

See 10 Cent. Dig. tit. " Constitutional

Law," § 823; and Fish and Game.
41. Ex p. Maier, 103 Cal. 476, 37 Fac. 402,

42 Am. St. Rep. 129.

42. State v. Chapel, 64 Minn. 130, 66 N. W.
205, 58 Am. St. Rep. 524, 32 L. R. A. 131.

43. American Express Co. v. People, 133

111. 649, 24 N. E. 758, 23 Am. St. Rep. 641, 9

L. R. A. 138.

44. Hecli V. Anderson, 57 Cal. 251, 40 Am.
Rep. 115; State v. Owen, 4 Ohio S. & C. PL
Dec. 163; Boggs v. Com., 76 Va. 989; The
Ann, 5 Hughes (U. S.) 292, 8 Fed. 923. See

also The J. W. French, 5 Hughes (U. S.)

429, 13 Fed. 916, holding that a law provid-

ing for the forfeiture by a proceeding at com-

mon law of a vessel or boat used in catching

fish in violation of law is unconstitutional as

divesting persons of property without the ver-

dict of a jury. But see Lawton v. Steele, 152

U. S. 133, 14 S. Ct. 499, 38 L. ed. 385 laf-

firming 119 N. Y. 226, 23 N. E. 878, 29 N. Y.

St,. 581, 995, 16 Am. St. Eep. 813, 7 L. R. A.

134], holding valid a law declaring certain

fishing articles public nuisances and allowing

game protectors and other persons to abate

and destroy them summarily.

45. Allen v. Wyckoff, 48 N. J. L. 90, 2 Atl.

659, 57 Am. Rep. 548.

46. California.— MeCloskey v. Kreling, 76

Cal. 511, 18 Pac. 433; Ex p. Fiske, 72 Cal.

125, 13 Pac. 310.

Maine.— Wadleigh r. Gilman, 12 Me. 403,

28 Am. Dec. 188.

Massachusetts.— Salem v. Maynes, 123

Mass. 372.

Missouri.— Eichenlaub v. St. Joseph, 113

Mo. 395, 21 S. W. 8, 18 L. R. A. 590.

Pennsylvania.— Klingler v. Bickel, 117 Pa.
St. 326, 11 Atl. 555; Respublica v. Duquet, 2

Yeates (Pa.) 493.

See 10 Cent. Dig. tit. " Constitutional

Law," § 809.

Prohibiting'the moving of buildings into or

upon any city streets without the written per-

mission of the mayor does not contravene

the fourteenth amendment. Eureka v. Wil-

son, 15 Utah 53, 67, 48 Pac. 41, 150, 62 Am.
St. Rep. 904.

Regulating connections with sewer.— The
legislature may require all landowners abut-

ting on streets in which are sewers to have
sufficient water-closets connected with the

sewer. Com. v. Roberts, 155 Mass. 281, 29

N. E. 522, 16 L. R. A. 400.

Regulating water-supply.— The legislature

may require tenement-houses to have a sup-

ply of water on each floor occupied or in-

tended to be occupied by one or more fam-
ilies, when so directed by the board of health,

and may prescribe a penalty for failure to

comply, although the order by the board of

health is made without notice to the owner.

New York City Health Dept. v. Trinity

Church, 145 N. Y. 32, 39 N. E. 833, 45 Am.
St. Rep. 579.

Requiring maintenance of fire-escapes.—The
legislature may require erection and mainte-

nance of suitable fire-escapes at the expense

of property-owners. Cincinnati v. Steinkamp,

54 Ohio St. 284, 43 N. E. 490.

47. Eichenlaub v. St. Joseph, 113 Mo. 395,

21 S. W. 8, 18 L. R. A. 590. But see Matter

of Brooklyn v. Franz, 87 Hun (N. Y.) 54,

33 N. Y. Suppl. 869, 67 N. Y. St. 485, hold-

ing void Brooklyn City Charter, tit. 14, § 51,

providing that any building in violation of

the provision as to fire limits may be removed,

but not requiring notice to be given to the

owner of such building.

[XIII, E, 18. d]
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exceeding' certain widths may be regulated ^ and building lines may be estab-

lished ;
^ but it has been held necessary to provide for proceedings for the con-

demnation of the land affected.®*

19. Rbvocatiow op License. As a license lacks the essential elements of a

vested right or property it may be revoked.^'

20. -SUMMARY Proceedings Against Trespassers and Disorderly Persons. In

gemeral summary proceedings, coupled with judicial investigation, are valid ;
^^

but seizure and sale of property of a supposed trespasser, even on public lands,

at the mere command of an oflicial, are illegal acts-.^' An administrative officer

may be authorized to compel, under penalty of fine or imprisoBment, occupants

of disorderly houses to remove upon notice, although occupants who are also

ownei-s of such may be affected.^

21. Taking Property For Public Use — a. In General. All persons and cor-

porations hold their rights of property subject to the right of the state to appro-

priate them for the public benefit or use when the public safety, welfare,

necessity, and convenience may demand;^' but due process of law requires that

fair compensation be made for whatever is taken.^' Whether the use is public is

48. People v. D'Oencli, 111 N. Y. 359, 18
N. E. 862, 20 N. Y. St. 599.

49. St. Louis V. Hill, 116 Mo. 527, 22
S. W. 861, 21 L. E. A. 226; Matter of Perry's
Ct., 10 Phila. (Pa.) 27, 30 Leg. Int. (Fa.)
116.

50. St. Louis V. Hill, 116 Mo. 527, 22 S. W.
861, 21 L. E. A. 226.

51. La Croix v. Fairfield County Com'rs,
50 Conn. 321, 47 Am. Eep. 648; Com. v. Kins-
ley, 133 Mass. 578; Hartford F. Ins. Co. ;;.

Eaymond, 70 Mich. 485, 38 N. W. 474; Mar^
tin V. State, 27 Nebr. 325, 43 N. W. 108.

But com'paTe Buifalo ;;. Chadeayne, 7 N. Y.
Suppl. 501, 27 N. Y. St. 60, holding that
where expense in construction has been in-

curred in proceeding under a permit to con-

struct frame buildings within fire limits, revo-

cation, except in case of public necessity, must
he preceded by a hearing.

52. People v. IMbble, 16 N. Y. 203; Wyn-
koop V. Cooch, 89 Pa. St. 450.

Forcible entry and detainer.— The legisla-

ture may provide for an action of forcible

«ntry and detainer and summary removal of

an alleged' trespasser from premises, if the

right to possession is to be later adjudicated

and defendant has a means of obtaining re-

possession, if entitled. Fleeman €. Horen, 8

Ark. 353. See Forcible Entry aito Detainee.
53. Dunn v. Burleigh, 62 Me. 24.

54. State v. Mack, 41 La. Ann. 1079, 6 So.

808.

55. Georgia.— SaTannah, etc., E. Co. v.

Postal Tel. Cable Co., 115 Ga. 554, 42 S. E. 1.

Illinois.— Wabash E. Co. r. Coon Eun
Drainage, etc., Dist., 194 111. 310, 62 N. E.

679.

Michigan.— People v. Humphrey, 23 Mich.

471, 9 Am. Eep. 94.

New Jersey..— Coster v. Tide Water Co., 18

N. J. Eq, 54.

New York.— People v. Brooklyn, 4 N. Y.

419, 55 Am. Dec. 266; People v. New York,

32 Barb. (N. Y.) 102.

Ohio.— Griesy v. Cincinnati, etc., E. Co., 4

Ohio St. 308.
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See 10 Cent. Dig. tit. " Constitutional
Law," § 878 et seq.

As to what is a taking see the leading case
of Pumpelly v. Green Bay, etc.. Canal Co., 13

Wall. (U. S.) L66, 20 L. ed. 557.

56. Delaware.—Wilson v. Baltimore, etc.,

E. Co., 5 Del. Ch. 524.

Louisiana.— Torres v. Falgoust, 37 La.
Ann. 497.

Maryland.—Baltimore v. Merryman, 86 Md.
584, 39 Atl. 98.

Michigan.— Stock v. Jefferson Tp., 114
Mich. 357, 72 N. W. 132, 38 L. E. A. 355.

New York.— Erie E. Co. v. Steward, 170

N. Y. 172, 63 N. E. 118 [affirming 61 N. Y.
App. Div. 480, 70 N. Y. Suppl. 698] ; Stevens

V. New York El. E. Co., 57 N. Y. Super. Ct.

416, 8 N. Y. Suppl. 313, 31 N. Y. St. 404;
Varick v. New York, 4 Johns. Ch. (N. Y.)

53.

North Carolina.— Phillips v. Postal Tel.

Cable Co., 130 N. C. 513, 41 S. E. 1022, 42
S. E. 587, 89 Am. St Rep. 868.

Pennsylvania.—Lebanon School Dist. v.

Lebanon Female Seminary, (Pa. 1888) 12

Atl. 857.

Tennessee.— Eyan v. Louisville, etc.. Ter-

minal Co., 102 Tenn. Ill, 50 S. W. 744, 45

L. R. A. 303.

United States.— Chicago, etc., E. Co. v.

Chicago, 166 TJ. S. 226, 17 S. Ct. 581, 41

L. ed. 979; Monongahela Nav. Co. v. U. S.,

149 U. S. 312, 13 S. Ct. 622, 37 L. ed. 463;
Kohl V. U. S., 91 U. S. 367, 23 L.. ed. 449;
Garrison v. New York City, 21 WaU. (U. S.)

196, 22 L. ed. 612; Hollingsworth v. Tensas
Parish, 4 Woods (U. S.) 280, 17 Fed. 109.

Compare Newburyport Water Co. v. Newbury-
port, 85 Fed. 723, holding unconstitutional

a statute under which a water company is

in effect compelled to convey its property to

the city, under threat of municipal competi-
tion, and which allows nothing for its fran-
chise rights, good-will, etc.

See 10 Cent. Dig. tit. "Constitutional
Law," § 878 et seq.
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for the courts, but the necessity of exercise of taking for a public use is a matter
of legislative discretion.^'

A city by extending its limits cannot de-
prive a private corporation of the franchise
of exacting tolls, without making compensa-
tion. Pt. Wayne Land, etc., Co. v. Maumee
Ave. Gravel Road Co., 132 Ind. 80, 30 N. E.
880, 15 L. E. A. 651.

An extension of city limits is not a. taking
of property without due process, because it

exempts agricultural lands. Kansas City v.

Union Pac. R. Co., 59 Kan. 427, 53 Pac. 468,
52 L. E. A. 321.

Annexation of territory to city.— Mere ex-
tension of a town or city limits is not a tak-

ing without compensation. Dodson v. Fort
Smith, 33 Ark. 508; Taggart v. Claypool, 145
Ind. 590, 44 N-. E. 18, 32 L. R. A. 586;
Stilz V. Indianapolis, 55 Ind. 515 ; Callen

V. Junction City, 43 Kan. 627, 23 Pac. 652,

7 L. R. A. 736; Groff v. Frederick City, 44
Md. 67 ; Martin v. Dix, 52 Miss. 53, 24 Am.
Rep. 661; Blanchard v. Bissell, 11 Ohio St.

96; Kelley v. Pittsburg, 104 U. S. 78, 26
L. ed. 659. Consent of outside landowner to

extension is immaterial. Giboney v. Cape
Girardeau, 58 Mo. 141 ; Manley v. Raleigh, 57

N. C. 370; Smith v. McCarthy, 56 Pa. St.

359. The weight of authority is that the
courts cannot take cognizance of added bur-

dens through taxation upon lands added to

municipalities, imposition of such being a
question wholly of legislative discretion.

Taggart v. Claypool, 145 Ind. 590, 44 N. E.

18, 32 L. R. A. 586; New Orleans v. Michoud,
10 La. Ann. 763; Turner v. Althaus, 6 Nebr.

54 \_overruling Bradshaw v. Omaha, 1 Nebr.

16] ; State r. Brown, 53 N. J. L. 162, 20 Atl.

772; Washburn f. Oshkosh, 60 Wis. 453, 19

N. W. 364; Kelly v. Pittsburgh, 104 U. S.

78, 26 L. ed. 659. But in some jurisdictions

the view prevails that taxing lands originally

outlying ior municipal purposes without cor-

responding benefits is a taking without due
process of law. Durant v. Kauflfman, 34 Iowa
194; Fulton v. Davenport, 17 Iowa 404; Mor-
ford i\ Unger, 8 Iowa 82 ; Covington v. South-

gate, 15 B. Mon. (Ky.) 491. See also Dillon

Mun. Corp. § 795; State c. Cincinnati, 20

Ohio St. 18, 27 L. E. A. 737 and note.

Drainage.— Upon this subject there have

been much legislation and widely varying

views of different courts. Legislation provid-

ing for laying of drains through private lands

for the benefit of the owners has been held

invalid as taking property without due

process. Fleming v. Hull, 73 Iowa 598, 35

N. W. 673 ; McQuillen v. Hatton, 42 Ohio St.

202. But see Chronic v. Pugh, 136 111. 539,

27 N. E. 415, constitutional provision. Drain-

age acts to promote the public health have

been sustained under the police power. Don-

nelly V. Decker, 58 Wis. 461, 17 N. W. 389,

46 Am. Rep. 637. But see Gheesebrou^h's

Case, 78 N. Y. 232, requiring compensation.

The state may authorize companies to con-

struct drains on private lands for reclamation

purposes (O'Eeiley v. Kankakee Valley Drain-
ing Co., 32 Ind. 169) ; but an act is invalid
where its eft'ect is merely to promote a pri-

vate scheme at the expense of landowners
{Kean v. Driggs Drainage Co., 45 N. J. L.

91). And see Jewel t. Green Island Drain-
ing Co., 12 Nebr. 163, 10 N. W. 547.

Lighthouse purposes.^ It is not within the
scope of state power to provide for condemna-
tion of land by the governor for conveyance
to the United States for lighthouse purposes.
People V. Humphrey, 23 Mich. 471, 9 Am.
Rep. 94.

Mills and mill-dams.—; The fourteenth
amendment is not violated by a mili act au-
thorizing dams on non-navigable streams, and
providing for flowage damages after judicial
inquiry, although a perpetual right to flow
is granted. Great Falls Mfg. Co. v. li'ernald,

47 N. H. 444; Head v. Amoskeag Mfg. Co.,

113 U. S. 9, 5 S. Ct. 441, 28 L. ed. 889. The
right of compensation for such flowage is es-

sential. Trenton Water Power Co. v. Raff,
36 N. J. L. 335. The injured owner may be
deprived of any common-law remedy, if an
adequate statutory remedy is provided for
injury from dams. Newcomb v. Smith, 2
Pinn. (Wis.) 131, 1 Chandl. (Wis.) 71.

Owners abutting on a street ordered paved
may be required to construct at their own
expense sev/er, water, and gas connections or
if the city has to put these in the cost may
be assessed upon such abutting owners. Glea-
son V. Waukesha County, 103 Wis. 225, 79
N. W. 249.

Eights of riparian owners.—^Although the
mere establishment of harbor lines may not
require compensation (People f. New York,
etc.. Ferry Co., 49 How. Pr. (N. Y.) 511;
Yesler v. Harbor Line Com'rs, 146 U. S. 646,
13 S. Ct. 190, 36 L. ed. 1119), yet the filling

in in front of a wharf entitles the wharf-
owner to damages (Kingsland v. New York,
35 Hun (N. Y.) 458). And the owner of
a dam in a navigable stream, maintained by
legislative sanction, must be compensated for
removal by an act declaring the stream nav-
igable. Glover v. Powell, 10 N. J. Eq. 211.
The right of a riparian owner to drive piles

cannot be arbitrarily forbidden without com-
pensation. Janesville v. Carpenter, 77 Wis.
288, 46 N. W. 128, 20 Am. St. Rep. 123, 8
L. E. A. 808. But see Green r. Swift, 47
Cal. 536, sustaining as an exercise of the po-
lice power the turning or altering of a river

channel to prevent inundation to a populous
section, such act not being a taking requiring
compensation. Compare Deming <o. Cleveland,
22 Ohio Cir. Ct. 1, 12 Ohio Cir. Dec. 198,

holding that compensation to riparian pro-

prietors must be provided for injury done by
diversion of the course of streams to promote
the public health.

57. Georgia.— Savannah, etc., E. Co. v.

Postal Tel. Cable Co., 115 Ga. 5S4, 42 S. E. 1.

[XIII, E, 21. a]
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b. Procedure. An enactment of the legislature is not of itself enough to con-

stitute due process, but the owner must be afiEorded an opportunity to contest the
validity of the proceedings and to have the amount of compensation determined
by some impartial tribunal.^^ But an owner who has had a full and fair trial in

the courts of his own state, under general provisions of law applicable to all per-

sons in his situation, is deprived of no property rights under the fourteenth

amendment.^' It is not essential to due process that the damages in condemna-
tion proceedings be assessed by a jury.* No provisions of general applicability

exist as to the necessity of notice to the owner of the taking or proceedings to

take."

Illinois.— Chicago, etc., R. Co. v. Lake, 71
111. 333.

Maine.— State v. Noyes, 47 Me. 189.

Massachusetts:— Lynch v. Forbes, 161
Mass. 302, 37 N. E. 437, 42 Am. St. Eep. 402.
New York.— Harris v. Thompson, 9 Barb.

(N. Y.) 350. But see In re Brooklyn, 143
N. Y. 596, 38 N. E. 983, 62 N. Y. St. 809, 26
L. R. A. 270.

Vermont.— Stearns v. BarrS, 73 Vt. 281, 50
Atl. 1086, 87 Am. St. Eep. 721, 58 L. E. A.
240.

See 10 Cent. Dig. tit. " Constitutional
Law," § 870 et seq.

Acts under police power regulating, re-

stricting, or forbidding the use or enjoyment
of property to insure the public health,

safety, comfort, order, or morals are not a
" taking " of property in the sense that com-
pensation must be made to the owner af-

fected. State V. Brennan's Liquors, 25 Conn.
278; Chicago, etc., E. Co. v. Chicago, 140
111. 309, 29 N. E. 1109; Richmond, etc., E.

Co. V. Richmond, 96 U. S. 521, 24 L. ed. 734.

Nor is the taxing power a " taking " in the
sense that compensation is necessary. Gil-

man V. Sheboygan, 2 Black (U. S.) 510, 17

L. ed. 305.

That a public taking is advantageous to

an individual who offers to pay the attend-
ant expenses is not material. Barr v. New
Brunswick, 67 Fed. 402, 19 C. C. A. 71.

The extent, degree, and equality of interest

to be taken in property are for legislative

determination. Dingley v. Boston, 100 Mass.

544; Shoemaker v. U. S., 147 U. S. 282, 13

S. Ct. 361, 37 L. ed. 170.

Levees.— In Louisiana titles to land upon
rivers are held subject to the right to enter

and construct levees without payment of com-
pensation to owners for the injury. Eldridge

V. Trezevant, 160 U. S. 452, 16 S. Ct. 345,

40 L. ed. 490.

58. Georgia.—Atlanta v. Central E., etc..

Co., 53 Ga,. 120.

Illinois.— Cook v. South Park Com'rs, 61

111. 115.

Indiana.— Campbell v. Dwiggins, 83 Ind.

473; McCormick v. Lafayette, 1 Ind. 48.

Maryland.— Stuart v. Baltimore, 7 Md.
500.

Michigan.—^Ames v. Port Huron Log Driv-

ing, e'.c., Co., 11 Mich. 139, 83 Am. Dec. 731.

Minnesota.— Langford v. Ramsey County
Com'rs, 16 Minn. 375.
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Neiraska.— McGavock v. Omaha, 40 Nebr.

64, 58 N. W. 543.

New Hampshire.— Pierce v. Somersworth,
10 N. H. 369.

New Jersey.— State v. Jersey City, 30

N. J. L. 9.^.

New York.— Embury v. Conner, 3 N. Y.

511, 53 Am. Dec. 325.

Texas.— Rhine v. McKinney, 53 Tex.
354.

See 10 Cent. Dig. tit. " Constitutional

Law," § 880; and Story Const. L. (5th ed.),

S 1956.

But the state may by legislation, without
first resorting to the courts, resume some
control over property of which the general
public has the use. Duffy v. New Orleans,
49 La. Ann. 114, 21 So. 179.

59. Marchant v. Pennsylvania E. Co., 153

U. S. 380, 14 S. Ct. 894, 38 L. ed. 751. Com-
pa/re Savannah, etc., R. Co. v. Postal Tel.

Cable Co., 112 Ga. 941, 38 S. E. 353, holding
hearing without appeal sufficient.

60. Long Island Water Supply Co. v.

Brooklyn, 166 U. S. 685, 17 S. Ct. 718, 41
L. ed. 1165.

The law authorizing a taking must be com-
plied with in all its essential requirements or
the proceedings will be invalid. People v.

Tallman, 36 Barb. (N. Y.) 222; Stroub p.

Manhattan R. Co., 14 N. Y. Suppl. 773 ; Croft
V. Bennington, etc., R. Co., 64 Vt. 1, 23 Atl.

922; State v. Oshkosh, 84 'Wis. 548, 54 N. W.
1095.

The right to take for public use does not
depend upon any contract between the owner
and the public, and there is no vested right
to compensation until property is taken.
Lamb v. Schottler, 54 Cal. 319.

Making findings and surveys by canal com-
missioners evidence of ownership of state or
canal lands was held unconstitutional in
State V. Cincinnati Tin, etc., Co., 66 Ohio St.

182, 64 N. E. 68.

Payment of compensation may be delayed
until the title of the owner can be clearly as-
certained judicially. Gilmer v. Lime Point.
18 Cal. 229.

61. Requirements for notice vary widely
in different jurisdictions. See the following
cases

:

Michigan.— Kundinger v. Saginaw, 59
Mich. 355, 26 N. W. 634.
New York.— Stuart v. Palmer, 74 N. Y.

183, 30 Am. Rep. 285.
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c. Liability Fop Consequences of Damages. For consequential and remote
damages to property, resulting from acts done under and pursuant to authority

conferred by a valid act of the legislature, and with reasonable care and skill in

the exercise of the power, there is not, in the absence of express constitutional

or statutory provisions, any liability.*^

22. Taking Property For Private Use— a. In General. The taking by a state

of the private property of one person or corporation, without the owner's con-

sent, for the private use of another, is not due process of law, and is in violation

of the fourteenth amendment to the constitution of the United States, even if

done under the guise of taxation or of eminent domain.** But the temporary

Oregon.— Branson v. Gee, 25 Oreg. 462,
36 Pae. 527, 24 L. R. A. 355.
Pennsylvania.— Zack v. Pennsylvania E.

Co., 25 Pa. St. 394; Philadelphia v. Scott, 9
Phila. (Pa.) 171, 31 Leg. Int. (Pa.) 12.

Tennessee.— Anderson v. Turbeville, 6
Coldw. (Tenn.) 150.

Washington.— In re Smith, 9 Wash. 85,
37 Pao. 311, 494.

West Virginia.— See Baltimore, etc., R. Co.
V. Pittsburg, etc., R. Co., 17 W. Va. 812. And
see Charleston, etc.. Bridge Co. v. Comstock,
36 W. Va. 263, 15 S. E. 69, holding that
infant owners who have reached the age of

discretion must be personally served with
notice of condemnation proceedings.

United States.— Burnes v. Multnomah R.
Co., 8 Sawy. (U. S.) 543, 15 Fed. 177.

Compare Aldredge v. Payne County School
Dist. No. 16, 10 Okla. 694, 65 Pac. 96, hold-

ing that notice to the owner of condemna-
tion proceedings for a school site was neces-

sary. And see Territory v. Jerome, (Ariz.

1901) 64 Pac. 417, holding that a lack of

notice of proceedings to incorporate a town
does not make a deprivation without due
process.

See 10 Cent. Dig. tit. " Constitutional

Law," § 880.

A railroad charter is not invalid in not

providing for notice to owners of proceedings

to assess damages for taking lands. Swan
V. Williams, 2 Mich. 427.

62. Alahama.— Dyer v. Tuskaloosa Bridge
Co., 2 Port. (Ala.) 296, 27 Am. Dec. 655.

Illinois.— Rigney v. Chicago, 102 111. 64.

Massachusetts.— Flagg v. Worcester, 13

Gray (Mass.) 601.

New Jersey.— Matthiessen, etc.. Sugar Re-

fining Co. V. Jersey City, 26 N. J. Eq. 247.

Nev^ York.— Bellinger v. New York Cent.

R. Co., 23 N. y. 42; Lansing v. Smith, 8

Cow. (N. Y.) 146, holding that no compensa-

tion need be paid to upper riparian owners

and occupants for inconvenience caused by

construction of a basin lower down the Hud-

son river.

Wisconsin.—^Alexander v. Milwaukee, 16

Wis. 247.

United Stoies.— Pumpelly v. Green Bay,

etc.. Canal Co., 13 Wall. (U. S.) 166, 20

L. ed. 557, a leading case. And see Knox V.

Lee, 12 Wall (U. S.) 457, 20 L. ed. 287,

holding that the fifth amendment referred

only to a direct appropriation and not to

such effects as those produced by the legal

tender acts.

But see Mason v. Harper's Ferry Bridge
Co., 17 W. Va. 396, holding that the erection
of a bridge near to a ferry, tending to de-

crease the value of the ferry franchise,
was an unconstitutional deprivation. Com-
pare, however, Charles River Bridge v. War-
ren Bridge, 11 Pet. (U. S.) 420, 9 L. ed. 773,
938.

See 10 Cent. Dig. tit. " Constitutional
Law," § 890.

Damages for change of grade, in absence of
special provisions, are remote and conse-

quential. Callander v. Marsh, 1 Pick.

(Mass.) 418; Dillon Mun. Corp. § 990 et seq.

Damage to property from rightful exercise

of the police power is absque injuria. Egan
V. Hart, 45 La. Ann. 1358, 14 So. 244, so

holding where location of public levees caused
damage.

63. California.— Gillan v. Hutchinson, 16

Cal. 153; Reynolds v. West, 1 Cal. 322.

Illinois.— Lee v. Newkirk, 18 111. 550;
Harding v. Butts, 18 111. 502.

Louisiana.— See State v. Gaines, 46 La.
Ann. 431, 15 So. 174.

Massachusetts.— Cobb v. Tirrell, 141 Mass,
459, 5 N. E. 828; Denny v. Mattoon, 2 Allen

(Mass.) 361, 79 Am. Dec. 784; Holden v.

James, 11 Mass. 396, 6 Am. Dec. 174.

Michigan.— Lloyd v. Wayne Cir. Judge, 56

Mich. 236, 23 N. W. 28, 56 Am. Rep. 378.

Mirmesota.— State v. Chicago, etc., R. Co..

36 Minn. 402, 31 N. W. 365.

Nebraska.— Turner v. Althaus, 6 Nebr. 54.

New Jersey.— Koch v. Delaware, etc., R.

Co., 53 N. J. L. 256, 21 Atl. 284; Ten Eyck
t: Delaware, etc.. Canal Co., 18 N. J. L. 200,

37 Am. Dec. 233.

New York.— Westervelt v. Gregg, 12 N. Y.

202, 52 Am. Dec. 160; Powers r. Bergen, 6

N. Y. 358; Taylor v. Porter, 4 Hill (N. Y.)

140, 40 Am. Dec. 274.

Pennsylvania.— Ervine's Appeal, 16 Pa. St.

256, 55 Am. Dec. 499.

South Carolina.— Bowman v. Middleton, 1

Bay (S. C.) 252.

Tennessee.— Stratton v. Morris, 89 Tenn.

497, 15 S. W. 87, 12 L. R. A. 70.

Wisconsin.— Priewe v. Wisconsin State

Land, etc., Co., 93 Wis. 534, 67 N. W. 918,

33 L. R. A. 645.

United States.— Wisconsin Pac. R. Co. v.

Nebraska, 164 U. S. 403, 17 S. Ct. 130, 41
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seizure of water-power apparatus to enable officials to ascertain partition rights

in water power is not an invalid interference with private property.^ So pro-

vision for reversion to the owner of land taken by a railroad for a right of way,

which has done no construction for eight years, is not a taking of private prop-

erty, since the easement itself is coexistent only with the use for which it was
acquired.*^

b. Authorizing Sale of Propei'ty. The legislature, acting as the guardian and
protector of those not competent to act for themselves, may constitutionally, by
general or private laws, authorize the sale or other disposition of their property,

in order to promote their interests;*^ and may so control the estates of infants,"

L. ed. 489; Fallbrook Irr. Dist. v. Bradley,
164 ll. S. 112, 17 S. Ct. 56, 41 L. ed. 369;
Cole V. La Grange, 113 U. S. 1, 5 S. Ct. 416,

28 L. ed. 896; Bavidson v. New Orleans, 96
V. S. 97, 24 L. ed. 616; Citizens Sav., etc.,

Assoc. V. Topeka, 20 Wall. (U. S.) 655, 22

L. ed. 455; Murray v. Hoboken Land, etc.,

Co., 18 How. (U. S.) 272, 15 L. ed. 372; Wil-
kinson V. Leland, 2 Pet. (U. S.) 627, 7 L. «d.

542; Vanhorne v. Dorrance, 2 Ball. (XJ. S.)

304, 28 Fed. Cas. No. 16,857.

See 10 Cent. Dig. tit. " Constitutional

Law," § 907 et seq.

Destroying a remedy on champertous con-

tracts by declaring that neither party shall

have a right to maintain any suit on the
title concerning which the champertous con-

tract was made is not unconstitutional as a
taking of property. Shepherd v. Mclntire,

5 Dana (Ky.) 574.

Placing property in the custody of the law
by authorizing a judge to issue his warrant
commanding seizure of books detained by a

former office-holder is not invalid, since no
right to the property is thereby determined.
Flentge v. Priest, 53 Mo. 540.

Private ways cannot be authorized across
the lands of a private owner, against his eon-

sent. Taylor v. Porter, 4 Hill (N. Y.) 140,

40 Am. Dec. 274. But see State i-. Stack-
house, 14 S. C. 417, sustaining a statute pro-

viding for the construction oi private ways
of necessity over lands of other owners. See,

generally. Private Eoabs.
A title defective by reason of an outstand-

ing title in trustees may, even after suit

brought, be perfected by virtue of authority
of an act of the legislature. Kitchen v. Kerr,

1 Phila. (Pa.) 24, 7 Leg. Int. (Pa.) 11.

Transfer of property to the corporation
may be made by the legislature from the

trustee of the body when unincorporated.

Presbyterian Church v. Picket, Wright
(Ohio) 57.

64. Janesville Cotton Mfg. Co. v. Ford,

55 Wis. 197, 12 N. W. 377.

65. SkUlman v. Chicago, etc., E. Co., 78

Iowa 404, 43 N. W. 275, 16 Am. St. Rep.

452.

Authorizing later sale by a municipality

of part of land originally taken for a public

park is not -. taking for private purposes.

Brooklyn Park Com'rs v. Armstrong, 45

N. Y. 234, 6 Am. Eep. 70 [affirming 3 Lans.

(N. Y.) 429].
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66. Alabama.— Munford v. Pearce, 70 Ala.

452; Tindal v. Drake, 60 Ala. 170; Todd v.

Flournoy, 56 Ala, 99, 28 Am. Rep. 758.

Maryland.— Davis v. Helbig, 27 Md. 452,

92 Am. Dec. 646.

Massachusetts.— Davison v. Johonnot, 7

Mete. (Mass.) 388, 41 Am. Dee. 448; Rice

V. Parkman, 16 Mass. 326.

Missouri.— Stewart -v. Griffith, 33 Mo. 13,

82 Am. Dee. 148.

New York.— Powers v. Bergen, 6 N. Y.

358; Cochran v. Van Surlay, 20 Wend.(N. Y.)

365, 32 Am. Dec. 570; Clark v. Van Surlay,

15 Wend. (N. Y.) 436.

Pennsylvania.— Estep v. Hutchman, 14

Serg. & R. (Pa.) 435.

Wisconsin.— Culbertson v. Coleman, 47

Wis. 193, 2 .N. W. 124.

United States. —• Williamson i\ Berry, 8

How. (U. S.) 495, 12 L. ed. 1170.

See 10 Gent. Dig. tit. " Constitutional

Law," § 911.

67. Alabama.— Munford v. Pearee, 70 Ala.

452.

Kentucky.— Nelson t\ Lee, 10 B. Mon.
(Ky.) 495.

Maryland.— Davis v. Helbig, 27 Md. 452,

92 Am. Dec. 646; Dorsey v. Gilbert, 11 Gill

& J. (Md.) 87.

Massachusetts.— Rice v. Parkman, 16 Mass.
326.

New Hampshire.— Compare In re Opinion
of Court, 4 N. H. 565.

New York.—-Leggett v. Hunter, 19 N. Y.

445; Towle v. Forney, 4 Duer (N. Y.) 164;
Cochran v. Van Surlay, 20 Wend. (N. Y.)

365, 32 Am. Dee. 570; Clark v. Van Surlay,
15 Wend. (N. Y.) 436.

See 10 Cent. Dig. tit. " Constitutional
Law," § 911; and Guaedian and Waed; In-
fants.
Where infants are under no obligation to

pay a certain debt, the legislature has no au-
thority by special act to authorize their

guardian to sell or mortgage their property
for the payment of such debts. Burke v.

Mechanics' Sav. Bank, 12 R. I. 513.

Where the failure of a probate court to re-
quire a guardian to give JDOnd as provided by
a state statute when he sells his ward's land
has been passed upon by the state courts and
its effect determined, such is due process, and
no consideration of the fourteenth amend-
ment is involved. Arrowsmith v. Harmoning,
118 U. S. 194, 6 S. Ct. 1023, 30 L. ed. 243.
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lunatics,^ and others incapacitated.*^ Where all evidence of ownership is lost

the state may constitutionally dispose of the property.™ And the state may
authorize the sale of property not capable of actual partition.'' But in the
absence of special grounds legislative interference is unconstitutional.'^

e. Compensation For Services to Property Without Owner's Consent. The
legislature cannot constitutionally authorize one person to improve his own prop-

erty or the property of another without the latter's consent and compel the latter

to pay for the benefit conferred, unless the character of the improvement is

public.'^ But it is due process of law to allow, against the absolute owner, full

remuneration to the occupant in good faith who has by improvements added to

the value of the estate.'*

68. Davison v. Johonnot, 7 Mete. (Mass.)
388, 41 Am. Dec. 448; In re Valentine, 72
N. Y. 184; McLean v. Breese, 109 N. C. 564,

13 S. E. 910; Palmer v. Garland, 81 Va. 444.

And see Insane Persons.
69. Reinders v. Koppelmann, 68 Mo. 482,

30 Am. Rep. 802 (holding that the state may-
authorize the partition of property in which
contingent interests in favor of persons not in

esse exist ) ; Sergeant v. Kuhn, 2 Pa. St. 393

;

Norris v. Clymer, 2 Pa. St. 277.

70. Kennebec Log Driving Co. v. Burxill,

18 Me. 314; People v. Ryder, 58 Hnn (N. Y.)

407, 12 N. Y. Suppl. 48, 34 N. Y. St. 322

(holding that proceeds unclaimed for twenty-
five years by unloiown heirs may be vested

in the known heirs ) . See also Jackson v.

Catlin, 2 Johns. (N. Y.) 248, 3 Am. Dec.

415.

Property believed by an inspector to be
stolen may be seized, and after judicial pro-

ceedings with notice to claimant may be sold

by order of court if such claimant fails to

establish ownership. Xiastro v. State, 3 Tex.

App. 363.

71. Metcalf v. Hoopingardner, 45 Iowa
510.

72. California.—lay v. Hawley, 39 Cal. 93.

Connecticut.—Linsley v. Hubbard, 44 Conn.

109, 26 Am. Rep. 431.

Iowa.— Reed v. Wright, 2 Greene (Iowa)
15.

Kentucky.— Gossom v. McFerran, 79 Ky.
236.

l^ew York.— People v. O'Brien, 111 N. Y.

1, 18 N. E. 692, 19 N. Y. St. 173, 7 Am. St.

Rep. 684, 2 L. R. A. 255 [affirming 45 Hrni

(N. Y.) 519]; Oviatt r. Hopkins, 20 N. Y.

App. Div. 168, 46 N. Y. Suppl. 959.

Ohio.— Gilpin v. Williams, 25 Ohio St.

283.

Pennsylvania.—Ervine's Appeal, 16 Pa. St.

256, 55 Am. Dec. 499; Austin v. State Uni-

versity, 1 Yeates (Pa.) 260.

South Dakota.— Johnson v. Branch, 9

S. D. 116, 68 N. W. 173, 62 Am. St. Rep.

857.

Tennessee.— Owens v. Rains, 5 Hayw.
(Tenn.) 106.

Wisconsin.— Culbertson v. Coleman, 47

Wis. 193, 2 N. W. 124.

See 10 Cent. Dig. tit. " Constitutional

Law," i 911.

An act taking the estate of a decedent

from the heirs and applying it to payment of

decedent's debts is not against due process of

law. Holman v. Norfolk Bank, 12 Ala. 369;
Shehan v. Barnett, 6 T. B. Mon. (Ky.) 592.

But see Lane v. Dorman, 4 111. 238, 36 Axa.
Dec. 543.

73. Indiana.— Gifford Drainage Dist. v.

Shroer, 145 Ind. 572, 44 N. E. 636; Logan v.

Stogsdale, 123 Ind. 372, 24 N. E. 135, 8

L. R. A. 58 ; Zigler v. Menges, 121 Ind. 99, 22
N. E. 782, 16 Am. St. Rep. 357; Ross v.

Davis, 97 Ind. 79; Tillman !'. Kircher, 64 Ind.

104; Anderson v. Kerns Draining Co., 14 Ind.

199, 77 Am. Dee. 63.

Iowa.— Fleming v. Hull, 73 Iowa 598, 35

N. W. 673. But see Ahern r. Dubuque Lead,
etc., Min. Co., 48 Iowa 140.

Michigan.— Ames v. Port Huron Log Driv-

ing, etc., Co., 11 Mich. 139, 83 Am. Dee. 731.

'Nebraska.— Jenal v. Green Island Draining
Co., 12 Nebr. 163, 10 N. W. 547.

New Jersey.— Kean v. Driggs Drainage Co.,

45 N. J. L. 91 ; Coster v. Tide Water Co., 18

N. J. Eq. 54.

Ohio.— Reeves v. Treasurer, 8 Ohio St. 333.

Pennsylvania.— Rutherford v. Mynes, 97

Pa. St. 78.

Tennessee.— Johnson v. Hudson, 96 Tenn.

630, 36 S. W. 380.

See 10 Cent. Dig. tit. " Constitutiona"!

Law," § 912.

Laws regulating partition fences, party-
walls, the inclosure of woodlands, embank-
ing of meadows, etc., stand on a different

footing, the object being to regulate the man-
agement and enjoyment of property by the

owners or a majority of them at their com-
mon expense, and are well established as a
valid exercise of the police power. Coster v.

Tide Water Co., 18 N. J. Eq. 54. But see an
exceptional doctrine contra, in Ahern v. Du-
buque Lead, etc., Min. Co., 48 Iowa 140.

74. Illinois.— Ross v. Irving, 14 111. 171.

Indiana.— Armstrong v. Jackson, 1 Blackf.

(Ind.) 374.

Iowa.—• CSiilds v. Shower, 18 Iowa 261.

Kentucky.— Thomas v. Thomas, 16 B. Mon.
(Ky.) 420.

Maryland.— Union Hall Assoc, v. Morrison,

39 Md. 281.

Minnesota.— Compare Madland v. Benland,

24 Minn. 372, holding that the owner could

not be compelled to pay interest on the value

of improvements made by the occupant. And

[XIII. E, 22, e]
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d. Curative Act«. An interference with private property, void for want of

jurisdiction, cannot in general be validated by later legislation.'^ But the legisla-

ture may cure defects merely in form, as in the execution of instruments affect-

ing the title to property.'^ Property rights vested under a valid judgment cannot
be destroyed by legislative act setting aside or in effect annulling the judgment."

23. Taxation— a. In General. The taking of property for public purposes
by taxation authorized by competent legislative authority™ is according to due
process of law ; but when the purpose is clearly not public the courts will declare

the act unconstitutional.'" In order to bring taxation imposed by a state or under

see Wilson v. Red Wing School Dist., 22 Minn.
488.

Missouri.— Valle v. Fleming, 29 Mo. 152,
77 Am. Dec. 557.

New Hampshire.— Withington v. Corey, 2
N. H. 115.

New Jersey.—'McKelway v. Armour, 10
N. J. Bq. 115, 64 Am. Dec. 445.
New York.— Compare Putnam v. Ritchie,

6 Paige (N. Y.) 390.
North Carolina.— Justice v. Baxter, 93

N. C. 405; Wharton v. Moore, 84 N. C. 479,

37 Am. Rep. 027; Merritt v. Scott, 81 N. C.

385.

Ohio.— McCoy v. Grandy, 3 Ohio St. 463.
Oregon.— Hatcher v. Briggs, 6 Oreg. 31.

South Ca/rolina.— Lumb v. Pinckney, 21
S. C. 471.

Tennessee.— Compa/re Nelson v. Allen, 1

Yerg. (Tenn.) 360.
Texas.— Saunders v. Wilson, 19 Tex. 194.

Vermont.— Whitney v. Richardson, 31 Vt.
300.

United States.— Griswold v. Bragg, 48 Fed.
519; Bright v. Boyd, 2 Story (U. S.) 605, 4
Fed. Cas. No. 1,876. And see Hamilton Bank
V. Dudley, 2 Pet. (IT. S.) 492, 7 L. ed. 496;
Green v. Biddle, 8 Wheat. (U. S.) 1, 5 L. ed.

547.

See 10 Cent. Dig. tit. " Constitutional
Law," § 917.

But it is unconstitutional to give an elec-

tion to the occupant to keep the land, so com-
pelling the legal owner to abandon his title.

Childs V. Shower, 18 Iowa 261;. McCoy v.

Grandy, 3 Ohio St. 463 [approved in Barker
V. Owen, 93 N. 0. 198].

Provisions allowing the owner to relin-

quish his estate in the land, upon payment
to him by the occupant of the value unim-
proved, have been sustained. Barker v. Owen,
93 N. C. 198; Griswold v. Bragg, 48 Fed.

519.

75. California.— Pryor v. Downey, 50 Cal.

388, 19 Am. Rep. 656.

Colorado.— Israel v. Arthur, 7 Colo. 5, 1

Pac. 438.

Kentucky.— Yeatman v. T)a.j, 79 Ky. 186.

Massachusetts.— Forster v. Forster, 129

Mass. 559; Sohier v. Massachusetts Gen. Hos-

pital, 3 Cush. (Mass.) 483.

Pennsylvania.— Dale v. Medcalf, 9 Pa. St.

108.

See 10 Cent. Dig. tit. " Constitutional

Law," § 924.

But statutes confirming sales of land under
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order of court for an adequate consideration.,

where there was a want of jurisdiction in

the court, where the deed was originally made
to another person than the actual bidder,

where the sale was after the time limited in

the license, or where the confirming act was
passed upon the petition of all parties hav-
ing the legal title have been sustained. Dor-
sey V. Gilbert, 11 Gill & J. (Md.) 87; Sohier
V. Massachusetts Gen. Hospital, 3 Cush.
(Mass.) 483; Cooper v. Robinson, 2 Cush.
(Mass.) 184; Kearney v. Taylor, 15 How.
(U. S.) 494, 14 L. ed. 787; Wilkinson v. Le
land, 10 Pet. (U. S.) 294, 9 L. ed. 430, 2 Pet.

(U. S.) 627, 7 L. ed. 542.

Invalid subscriptions to stock, which could
not be enforced by either party, cannot be
validated by a later statute. New York, etc.,

R. Co. V. Van Horn, 57 N. Y. 473.

Sights to property vested by death of an-
other cannot be destroyed by a later act
which attempts to authorize reformation of

a will, fatally defective under an existing law
in regard to execution. In re Alter, 7 Phila.
(Pa.) 529.

76. Weed v. Donovan, 114 Mass. 181;
Denny v. Mattoon, 2 Allen (Mass.) 361, 79
Am. Dec. 784; Wildes v. Vanvoorhis, 15 Gray
(Mass.) 139; Lane v. Nelson, 79 Pa. St. 407;
Randall v. Kreiger, 23 Wall. (U. S.) 137,
23 L. ed. 124.

77. Berrett v. Oliver, 7 Gill & J. (Md.)
191; People v. Saginaw County, 26 Mich. 22;
Menges v. Dentler, 33 Pa. St. 495, 75 Am.
Dec. 616 ; Taylor v. Place, 4 R. I. 324.

78. Alabama.— Lott v. Ross, 38 Ala. 156.

California.—German Sav., etc., Soc. v. Ram-
ish, 138 Cal. 120, 69 Pac. 89, 70 Pac. 1067;
People V. Austin, 47 Cal. 353 ; High v. Shoe-
maker, 22 Cal. 363.

Georgia.— Vanover v. Davis, 27 Ga. 354.
Indiana.— Bright v. McCullough, 27 Ind.

223.

Massachusetts.— Stetson v. Kempton, 13
Mass. 272, 7 Am. Dec. 145.

Mississippi.—
• Daily v. Swope, 47 Miss. 367.

See 10 Cent. Dig. tit. "Constitutional
Law," § 891 et seq.

79. Iowa.— Hanson v. Vernon, 27 Iowa 28,
1 Am. Rep. 215.

Maine.— Allen v. Jay, 60 Me. 124, 11 Am.
Rep. 185; Opinion of Justices, 58 Me. 591.

Massachusetts.— J'enkins v. Andover, 103
Mass. 94.

New York.— Weismer v. Douglas, 64 N. Y.
91, 21 Am. Rep. 586; People v. Brooklyn, 4
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its authority within the scope of the provision of the fourteenth amendment relat-
ing to due process of law, the act should be so Clearly an illegal encroachment
upon private rights as to leave no doubt that such taxation, by its necessary oper-
ation, is really spoliation under the guise of exerting the power to tax.«> The
power to tax extends to all persons and property within the jurisdiction, and the
legislature is the sole judge of the necessity of taxation, and of the sorts of prop-
erty to be taken ; " but due process requires that taxation be only upon persons.

N. Y. 419, 55 Am. Dec. 266; Guildford v.
Cornell, 18 Barb. (N. Y.) 615.
Penmyhxmia.— Sharpless v. Philadelphia,

21 Pa. St. 147, 59 Am. Deo. 759.
Texas.— Werner v. Galveston, 72 Tex. 22,

7 S. W. 726, 12 S. W. 159.
United^ States.— Citizens Sav., etc., Assoc.

V. Topeka, 20 Wall. (U. S.) 655, 22 L. ed.
455.

See 10 Cent. Dig. tit. "Constitutional
Law," § 892.

Compensation not a test of due process.
Taxation, unlike eminent domain, is not af-
fected by the existence of exact compensation
for property taken, beyond the benefit which
each citizen derives from the application of
the tax to the purpose for which it was levied.
Sufficient consideration is presumed in the
general benefits of government. People v.

Brooklyn, 4 N. Y. 419, 55 Am. Dec. 266;
In re Washington Ave., 69 Pa. St. 352, 8 Am.
Eep. 255.

The benefit to the public must be direct,
and not merely incidental. Allen v. Jay, 60
Me. 124, 11 Am. Eep. 185; Lowell v. Boston,
111 Mass. 454, 15 Am. Rep. 39; People v.

Salem, 20 Mich. 452, 4 Am. Eep. 400.

There must be a direct benefit to the dis-
trict taxed, so that a charge properly lying
on a whole state cannot be forced upon a
smaller subdivision. Eyerson v. Utley, 16
Mich. 269; In re Washington Ave., 69 Pa.
St. 352, 8 Am. Eep. 255.

Nor can an individual under the guise of
a local assessment be compelled to pay for
a general public improvement. McCormack
V. Patchin, 53 Mo. 33, 14 Am. Eep. 440.

As to the law upon local assessments for
public improvements as a taking of private
property without due process of law see supra,
XIII, E. 15, b.

A majority vote under an unconstitutional
tax law has no validity, since it would de-
prive the minority of property without due
process of law. Anderson v. Hill, 54 Mich.
477, 20 N. W. 549.

Provision for issue of city bonds to cover
debts contracted in excess of the prescribed
limit is not a taking of taxpayers' property
by means of taxation without due process.

People V. Burr, 13 Cal. 343. To similar effect

see Forsythe v. Hammond, 68 Fed. 774.

A requirement that certain fire-insurance

companies pay to a firemen's benevolent as-

sociation a percentage on all insurance con-

tracts made by them has been held constitu-

tional (Firemen's Benev. Assoc, v. Loimsbury,
21 111. 511, 74 Am. Dec. 115) ; but such pro-

visions are of doubtful validity as taking for
private purposes (Philadelphia Disabled Fire-
men's Relief Assoc, v. Wood, 39 Pa. St. 73).
Authorizing deduction of a percentage from

teachers' salaries in order to provide a teach-
ers' pension fund is not a valid exercise of
power. State v. Hubbard, 12 Ohio Cir. Dec.
87.

80. Henderson Bridge Co. v. Henderson,
173 U. S. 592, 19 S. Ct. 553, 43 L. ed. 823.
81. California.— Hagar v. Yolo County, 47

Cal. 222; People v. Doe G. 1,034, 36 Cal.
220.

Illinois.— People v. Soldiers' Home, etc., 95
HI. 564; Northwestern University v. People,
80 111. 333, 22 Am. Eep. 187.

'New Jersey.— State v. Newark, 26 N. J. L.
519.

New York.— People v. Dayton, 55 N. Y.
367; Litchfield v. Vernon, 41 N. Y. 123; Peo-
ple V. Brooklyn, 4 N. Y. 419, 55 Am. Dec. 266.

Pennsylvania.— Pittsburgh, etc., E. Co. v.

Com., 66 Pa. St. 73, 5 Am. Eep. 344.
United States.— Sanford v. Poe, 165 U. S.

194, 17 S. Ct. 305, 41 L. ed. 683 ; Veazie Bank
V. Fenno, 8 Wall. (U. S.) 533, 19 L. ed. 482;
Lane County v. Oregon, 7 Wall. (U. S.) 71,
19 L. ed. 101; McCulloeh v. Maryland, 4
Wheat. (U. S.) 316, 4 L. ed. 579.

See 10 Cent. Dig. tit. " Constitutional
Law," § 891 e* seq.

A mortgagee's interest in land may be
taxed as real estate, regardless of his resi-

dence. Savings, etc., Soc. v. Multnomah
County, 169 U. S. 421, 18 S. Ct. 392, 42 L. ed.

803.

Taxation on collateral inheritances was
held to be according to due process of law in

State V. Hamlin, 86 Me. 495, 30 Atl. 76, 41
Am. St. Rep. 569, 25 L. R. A. 632.

The New York transfer tax law (N. Y.
Laws (1897), c. 284) which is construed as
subjecting to taxation remainders created by
a will before the precedent estates terminate
and the remainders vest in possession does
not violate the fourteenth amendment. Orr
V. Oilman, 183 U. S. 278, 22 S. Ct. 213, 46
L. ed. 196.

Invalidity from pecuniary interest of offi-

cials.— Where a state auditor was charged
with the duty of discovering property with-

held from tax-lists, and received a commis-
sion upon all property so found, it was held
that proceedings taken under such powers
were not due process of law, as the pecuniary
interest of the auditor rendered him unfit for

his judicial functions of investigation. Brink-
erhoflt V. Brumfield, 94 Fed. 422.

[XIII, E, 23, a]
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business, or other property within the jurisdiction.*^ If no expTees constitutional

limitation exists, the rate of taxation, however great, is solely for legislative deter-

mination.^ Due process also implies that taxation sliall be according to some rule

of apportionment, so as to secure uniformity among those subject to the particu-

lar tax.^

b. Manner of EnfoFeement. As the general power of taxation lies in the

legislature, it may, subject to express constitutional restrictions, adopt any meas-

ures of enforcement, which it sees fit, upon persons and property within its

jurisdiction.*^ So it has been held that a summary mode of collecting taxes is due

83. State v. Howard County Ct., 69 Mo.
454; Catlin v. Hull, 21 Vt. 152; Kirtland Xi.

Hotchkiss, 100 U. S. 491, 25 L. ed. 558; In re

State Tax on Foreign Held Bonds, 15 Wall.

(U. S.) 300, 21 L. ed. 179; St. Louis v. Wig-
gins Ferry Co., 11 Wall. (U. S.) 423, 20
L. ed. 192; Hays «. Pacific Mail Steamship
Co., 17 How. (U. S.) 596, 15 L. ed. 254.

A law requiring property in the hands of a
non-resident guardian of a non-resident ward,
situated without the state, to be taxed in the
county within the state where the guardian
was appointed, unless elsewhere taxed, is not
unconstitutional. Baldwin v. State, 89 Md.
587, 43 Atl. 857.

83. Meriwether v. Garrett, 102 U. S. 472,

26 L. ed. 197; Weston v. Charleston, 2 Pet.

(U. S.) 449, 7 L. ed. 481; McCuIloch v. Mary-
land, 4 Wheat. (U. S.) 316, 4 L. ed. 579;
Forsythe v. Hammond, 68 Fed. 774.

84. O'Kane v. Treat, 25 111. 557; Tide
Water Co. v. Coster, 18 N. J. Eq. 518, 90 Am.
Dec. 634; People v. Brooklyn, 4 N. Y. 419,

55 Am. Dec. 266.

85. Illinois.—People v. Morgan, 90 111. 558.

Indiana.— Sears v. Warren County, 36 Ind.

267, 10 Am. Rep. 62.

Massachusetts.—Oliver v. Washington Mills,

11 Allen (Mass.) 268.

Nebraska.— Leigh v. Green, (Nebr. 1902)
90 N. W. 255.

New York.— People v. Brooklyn, 4 N. Y.
420, 55 Am. Dec. 266; Matter of Fuller, 62
N. Y. App. Div. 428, 71 N. Y. Suppl. 40 [re-

versing 34 Misc. (N. Y.) 750, 70 N. Y. Suppl.

1050].
Ohio.— Lima v. McBride, 34 Ohio St. 338.

United States.— Taylor v. Secor, 92 U. S.

615, 23 L. ed. 663; In re State Tax on For-
eign Held Bonds, 15 Wall. (U. S.) 300, 21
L. ed. 179 ; In re License Cases, 5 How. (U. S.)

504, 12 L. ed. 256.

See 10 Cent. Dig. tit. " Constitutional

Law," § 893 et seq.

Decision of tax commissioners may be
made final in matters of assessment. Indian-

apolis, etc., B. Co. V. Backus, 133 Ind. 609,

33 N. E. 443; Cleveland, etc., E. Co. v.

Backus, 133 Ind. 513, 33 N. B. 421, 18 L. R. A.
729; Gibbs v. Hampden County Com'rs, 19

Pick. (Mass.) 298; Chase v. Blaekstone Canal
Co., 10 Pick. (Mass.) 244; U. S. v. Law-
rence, 3 Dall. (U. S.) 42, 1 L. fid. 502.

A legislature may provide for judicial pro-

ceedinsgs to obtain an adjudication upon taxes

as a preliminary to sale, invoking the aid of

equity for that purpose. In re Tax Sale, 54
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Mich. 417, 23 N. W. 189 ; State v. Iron Cliffs

Co., 54 Mich. 350, 20 N. W. 493.

Giving a new remedy for the collection of

taxes already due is not a taking of property

without due process. People v. Seymour, 16

Cal. 332, 76 Am. Dec. 521. So a county may
be authorized, in case of failure to collect

taxes by the ordinary process, to foreclose

the tax lien by proceedings in a district

court. Pritchard v. Madren, 24 Kan. 486.

Persons removing from one county into an-
other may be forced to pay through sending
a tax bill to the sheriff of the county into

which they have removed. De Arman i. Wil-
liams, 93 Mo. 158, 5 S. W. 904.

Verified statements of their taxable prop-
erty may be required from all persons and
corporations. Pittsburgh, etc., R. Co. v.

Baclois, 133 Ind. 625, 33 N. E. 432; Indian-

apolis, etc., R. Co. V. Backus, 133 Ind. 609, 33

N. E. 443; McTwiggan v. Hunter, 19 R. I.

265, 33 Atl. 5, 29 L. R. A. 526; Cincinnati,

etc., R. Co. V. Kentucky, 115 U. S. 321, 6

S. Ct. 57, 29 L. ed. 414. And see Adler f.

"RTiitbeek, 44 Ohio St. 539, 9 N. E. 672.

The state may ioibid registration of deeds
of lands on ^which there are unpaid taxes.

State V. Ramsey County, 26 Minn. 521, 6

N. W. 337.

A tax may be made a prior lien upon the
property. Durgan's Appeal, 68 Pa. St. 204,

8 Am. Rep. 169; In re Wallace, 59 Pa. St.

401; Jersey City Provident Sav. Inst. v. Jer-

sey City, 113 U. S. 506, 5 S. Ct. 612, 28 L. ed.

1102.

Statutes imposing penalties for non-pay-
ment of taxes do not violate due process of

law. Myers v. Park, 8 Heisk. (Tenn.) 550;
Palmer v. McMahon, 133 U. S. 660, 10 S. Ct.

324, 33 L. ed. 772 [affirming 102 N. Y. 176,

6 N. E. 400, 55 Am. Rep. 796]. Bnt a stat-

ute imposing penalties for past delinquencies
is not due process but confiscation. State ii.

Jersey City, 37 N. J. L. 39. Penalties may
be enforced for failure to return sworn in-

ventories of property. Kinsworthy v. Mitchell,
21 Ark. 145; Biddle v. Oakes, 59 Cal. 94;
Berry v. State, 10 Tex. App. 315; Bartlett v.

Wilson, 5.9 Vt. 23, 8 Atl. 321. But in Min-
nesota such penalties are forbidden by the
constitution. McOormiok v. Fitch, 14 Minn.
252.

A penalty of fifty per cent may he im-
posed upon express^ telegraph, telephone, and
sleeping-car companies for non-payment of
taxes. Western TJnion Tel. Co. v. Indiana,
165 U. S. 304, 17 S. Ct. 345, 41 L. ed. 725.
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process of law,'^' and payment may be enforced by distraint and sale of either

real or personal property.*^ So, unless specially forbidden, it may be enforced by

Collection of taxes on corporate obliga-
tions.— To insure collection the state may-
require a corporation to deduct the tax from
interest payable to bondholders, without vio-

lating due process of law. Com. v. Delaware,
etc.. Canal Co., 150 Pa. St. 245, 24 Atl. 599

;

Jennings v. Coal Eidge Imp., etc., Co., 147
U. S. 147, 13 S. Ct. 282 37 L. ed. 116 [affirm-

ing 127 Pa. St 397, 17 Atl. 986, and fol-

lowing Bell's Gap E. Co. v. Pennsylvania, 134
U. S. 232, 10 S. Ct. 533, 33 L. ed. 892];
Chester v. Pennsylvania, 134 U. S. 240, 10

S. Ct. 536, 33 L. ed. 896. And banking cor-

porations may be required to withhold from
dividends or profits a tax on capital stock.

State V. Mayhew, 2 Gill (Md.) 487.

Taxation of bank shares may be provided
by req.Tiiring the banks to make returns
showing the market value of their shares, and
levy at the established tax-rate may be made
upon such valuation without affording share-

holders any notice or opportunity to be heard,

the tax bills being validly made self-execut-

ing. People's Nat. Bank v. Marye;, 107 Fed.

570.

Suit to restrain assessment or collection of

any tax authorized may be prohibited with-
out depriving a person of property without
due process. Pullan v. Kinsinger, 2 Abb.

(U. S.) 94, 20 Fed. Cas. No. 11,463, 9 Am.
L. Eeg. N. S. 557, 5 Am. L. Eev. 184, 11 Int.

Eev. Eee. 197.

The state may use taxatian as a remedy
for enforcement of an equitable claim against

a municipality. Guilford v. Cornell, 18 Barb.

(N. Y.) 615.

But the enforcement under a void law by
a state of a, tax levied in. pursuance thereof

is a taking of property without due process

under the fourteenth amendment. Dundee
Mortg., etc., Co. v. Multnomah County School

Dist. No. 1, 19 Fed. 359.

86. California.— High v. Shoemaker, 22

Cal. 363.

Connecticut.— Ives v. Lynn, 7 Conn. 505.

Kentucky.— Harris v. Wood, 6 T. B. Mon.
(Ky.) 641.

Louisiana.— New Orleans v. Cannon, 10 La.

Ann. 764.

Nevada.— State v. Central Pac. E. Co., 21

Nev. 260, 30 Pac. 689.

New Hampshire.— Willard v. Wetherbee, 4

N. H. 118.

Pennsylvania.— Moore v. Marsh, 60 Pa. St.

46.

Tennessee.— McCarrol v. Weeks, 5 Hayw.
(Tenn.) 246.

United States.— McMillen v. Anderson, 95

U. 8. 37. 24 L. ed. 335.

The constitutional guaranty of due process

of law, derived from Magna Charta, in sub-

stance declares that no person shall be de-

prived of life, liberty, or property except by

the judgment of his peers or the law of the

land. In taxation proceedings', from very an-

cient times, the determination of the legis-

lature has been in itself considered the " law
of the land " when within the constitutional

limitations of legislative authority. State v.

Frazier, 48 Ga. 137; Harper v. Elberton, 23
Ga. 566; Harris v. Wood, 6 T. B. Mon. (Ky.)

641; State v. Mayhew, 2 Gill (Md.) 487;
Weimer v. Bunbury, 30 Mich. 201 ; Cruik-
shamks v. Charleston, 1 McCord (S. C.) 360.

In Cowles v. Brittain, 9 N. C. 204, 207, the
court said that " the mode of levying, as well

as the right of imposing taxes, is completely

and exclusively within the legislative power,
which, it is to be presumed, will always be
exercised with an equal regard to the se-

curity of the publick and individual rights

and convenience. The existence of govern-

ment, depending on the prompt and regular

collection of the revenue, must, as an object

of primary importance, be insured in such a
way as the wisdom of the Legislature may
prescribe. . . . But to pursue every delinquent
liable- to pay taxes, through the forms of

process and a Jury trial, would materially

impede, if not wholly obstruet, the collection

of the revenue."
87. Illinois.— Chambers v. People, 113 111.

509; Ehinehart v. Schuyler, 7 111. 473; Mes-
singer v. Germain, 6 111. 631.

Louisiana.— Duncan v. State, 7 La. Anm.
377; Union Towboat Co. v. Bordelon, 7 La.

Ann. 192.

Michigan.— Ball v. Eidge Copper Co., 118

Mich. 7, 76 N. W. 130; Sears v. Cottrell, 5

Mich. 251.

Nevada.— Sawyer v. Dooley, 21 Nev. 390,

32 Pae. 437.

New York.— Hersee v. Porter, 100 N. Y.
403, 3 N. E. 338 ; Sheldon v. Van Buskirk, 2

N. Y. 473.

Pennsylvania.— McGregor v. Montgomery,
4 Pa. St. 237.

South Carolina.— State v. Allen, 2 McCord
(S. C.) 55.

Tennessee.— McCarrol v. Weeks, 5 Hayw.
(Tenn.) 246.

Washington.—State v. Whittlesey, 17 Wash.
447, 50 Pac. 119.

United States.— Kelly v. Pittsburgh, 104

V. S. 78, 26 L. ed. 659; Springer v. V. S.,

102 U. S. 586, 26 L. ed. 253; Sherry v. Me-
Kinley, 99 U. S. 496, 25 L. ed. 330; De Tre-

ville V. Smalls, 98 U. S. 517, 25 L. ed. 174;

Tyler v. Defrees, 11 Wall. (U. S.) 331, 20

L. ed. 161; Page r. V. S., 11 Wall. (U. S.)

268, 20 L. ed. 135 ; Murray v. Hoboken Land,

etc., Co., 18 How. (U. S.) 272, 15 L. ed. 372;

O'Eeilly v. Holt, 4 Woods (U. S.) 645, 18

Fed. Cas. No. 10,563.

But see Chauvin v. Valiton, 8 Mont. 451,

20 Pae. 658, 3 L. E. A. 194.

See 10 Cent. Dig. tit. " Constitutional

Law," § 893 et seg.

After expiration of lien for taxes the state

cannot authorize the sale of property. Kipp
V. Elwell, 65 JMinn. 525, 68 N. W. 105, 33

L. E. A. 435.
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forfeitures.^ But due process requires that the person assessed have notice or

an opportunity to be heard at some time before the charge becomes lixed and
absolute against him.^' Reasonable conditions may be imposed by the state upon

In Louisiana a tax-sale is void if made
without notice. Norres v. Hays, 44 La. Ann.
907, 11 So. 462.

88. Newton v. Roper, 150 Ind. 630, 50
N. E. 749; King v. Mullins, 171 U. S. 404,

18 S. Ct. 925, 43 L. ed. 214. But see Shaw
V. Robinson, 23 Ky. L. Rep. 998, 64 S. W.
620, holding invalid an act forfeiting prop-
erty for non-payment of taxes for twenty
years.

Forfeiture.— In some states a forfeiture
for default in paying taxes cannot be per-

fected so as to defeat the title of a former
owner without inquest of office (Marshall v.

McDaniel, 12 Bush (Ky.) 378; Robinson v.

Huflf, 3 Litt. (Ky.) 37; Barbour v. Nelson,
I Litt. (Ky.) 59; Hill v. Lund, 13 Minn.
451; Baker v. Kelley, 11 Minn. 480; St. An-
thony Falls Water Power Co. v. Greely, 11

Minn. 321; Griffin v. Mixon, 38 Miss. 424);
but the opposite view has also been taken
(Adams v. Larrabee, 46 Me. 516; Hodgdon v.

Wight, 36 Me. 326; Usher v. Pride, 15 Gratt.

(Va.) 190; Flanagan v. Grimmet, 10 Gratt.

(Va.) 421; Hale v. Branscum, 10 Gratt. (Va.)

418; Wild V. Serpell, 10 Gratt. (Va.) 405
[overruling Kinney v. Beverley, 2 Hen. & M.
(Va.) 318]). Compare Bagley v. Castile, 42
Ark. 77. Provisions for forfeiture must be
strictly adhered to or the taking will be un-

lawful. Hopkins v. Sandidge, 31 Miss. 668.

Provision for forfeiture to the state of in-

terests in unclaimed military tracts assessed,

unless within a designated time the owners
established their titles, was held to be a taking
without due process in Scharf v. Tasker, 73
Md. 378, 21 Atl. 56.

89. California.— Bowman v. Dewey, (Cal.

1885) 8 Pac. 613; San Francisco v. Low, (Cal.

1885) 8 Pac. 600; People v. Pittsburg R.

Co., 67 Cal. 625, 8 Pac. 381.

Illinois.— Darling v. Gunn, 50 111. 424.

Indiana.— Hubbard v. Goss, 157 Ind. 485,

62 N. E. 36; Kuntz v. Sumption, 117 Ind. 1,

19 N. E. 474, 2 L. R. A. 655.

Iowa.— Auer v. Dubuque, 65 Iowa 650, 22

N. W. 914; Griswold College v. Davenport,

65 Iowa 633, 22 N. W. 904.

Kentucky.— Owerisboro, etc., R. Co. v. Da-
viess County, 8 Ky. L. Rep. 773, 3 S. W.
164.

Louisiana.—^Montgomery v. Maryland Land,

etc., Co., 46 La. Ann. 403, 15 So. 63; Con-

cordia Parish v. Bertron, 46 La. Ann. 356,

15 So. 60; Norres v. Hays, 44 La. Ann. 907,

II So. 462; State v. Judge Fourth Dist. Ct.,

27 La. Ann. 704.

Michigan.— People v. Saginaw County, 26

Mich. 22.

Minnesota.— Redwood County v. Winona,

etc., Land Co., 40 Minn. 512, 42 N. W. 473.

New Jersey.— State v. Drake, 33 N. J. L.

194.
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mew York.— People v. Turner, 117 N. Y.

227, 22 N. E. 1022, 15 Am. St. Rep. 498 [af-

firming 49 Hun (N. Y.) 466, 2 N. Y. Suppl.

253, 18 N. Y. St. 26] ; In re McPherson, 104

N. Y. 306, 10 N. E. 685, 58 Am. Rep. 502;

Dasey v. Skinner, 57 Hun (N. Y.) 593, U
N. Y. Suppl. 821, 33 N. Y. St. 15; In re

Jensen, 28 Misc. (N. Y.) 378, 59 N. Y. Suppl.

653.

'North Carolina.— Wilmington v. Sprunt.

114 N. C. 310, 19 S. B. 348.

Ohio.— Fagin v. Ohio Humane Soc, 9 Ohio

S. & C. PI. Dec. 341, 6 Ohio N. P. 357.

Pennsylvania.— Philadelphia v. Miller, 49

Pa. St. 440.

Texas.— McFadden v. Lougham, 58 Tex.

579.

United States.— Gallup v. Schmidt, 183

U. S. 300, 22 S. Ct. 162, 46 L. ed. 207 [af-

firming 154 Ind. 196, 56 N. E. 443] ; Hagar
V. Reclamation Dist. No. 108, 111 U. S. 701,

4 S. Ct. 663, 28 L. ed. 569 [affirming 6 Sawy.
fU. S.) 567, 4 Fed. 366] ; McMillen v. Anderson,

95 U. S. 37, 24 L. ed. 335; Sanford v. Poe,

69 Fed. 546, 16 C. C. A. 305; Meyers v.

Shields, 61 Fed. 713; Santa Clara County v.

Southern Pac. R. Co., 18 Fed. 385; In re

Railroad Tax Cases, 8 Sawy. (U. S.) 238, 13

Fed. 722.

Sea 10 Cent. Dig. tit. " Constitutional

Law," § 893 et seq.

Private persons or private corporations like

levee districts cannot validly be authorized

to levy and collect taxes or special assess-

ments, without affording the people taxed an

opportunity to assent or dissent. Board of

Directors v. Houston, 71 111. 318.

SufSciency of notice and hearing.— The
statement in the text above is as definite as

can be made with general applicability. It

is not customary to provide that a taxpayer
shall be heard before the assessment is made.
Cooley. Tax. (1st ed.) 266. Statutory pro-

visions, commonly covering notice and hear-

ing, are mandatory (Walker v. Chapman, 22
Ala. 116; Thames Mfg. Co. v. Lathrop, 7

Conn. 550; Nashville v. Weiser, 54 111. 245;
Cleghom v. Postlewaite, 43 111. 428; Marsh
V. Chestnut, 14 111. 223; Philadelphia Ins.

Contributionship v. Yard, 17 Pa. St. 331;
Phillips V. Stevens' Point, 25 Wis. 594;
French v. Edwards, 13 Wall. (U. S.) 506, 20
L. ed. 702 ) ; and strict observance of such re-

quirements is a condition precedent to lia-

bility (Thames Mfg. Co. v. Lathrop, 7 Conn.
550; Kansas Pac. R. Co. v. Russell, 8 Kan.
558; Lovejoy v. Hunt, 48 Me. 377; Moulton
V. Blaisdell, 24 Me. 283 ; Lowell v. Wentworth,
6 Cush. (Mass.) 221; Powers' Appeal, 29
Mich. 504; State v. Jersey City, 25 N. J. L.

309; Bennett v. Buffalo, 17 N. Y. 383).
Constructive notice by advertisement in an
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the privilege of allowing the defaulting owner of property sold for taxes to

redeem it.^ And the state may in certain cases impose limitations upon the time
within which the holder of a tax-title or the original owner may question the
validity of taxation proceedings or the ownership of the property .'*

e. Rules of Evidence. The legislative power to frame and change rules of

ofScial newspaper lias been held siifficient.

Shreveport v. Jones, 26 La. Ann. 708; Bond
•». Hiestand, 20 La. Ann. 139; New Orleans
V. Cannon, 10 La. Ann. 764.

A law itself has been held sufScient notice,
without any special notice to taxpayers,
where it prescribed time and place for meet-
ing of assessors, with opportraiity then to
be heard. State v. Jones, 51 Ohio St. 492, 37
N. E. 945; Pittsburgh, etc., R. Co. v. Backus,
154 U. S. 421, 14 S. Ct. 1114, 38 L. ed. 1031
[affirming 133 Ind. 625, 33 N. E. 432]. See
Vanecburg, etc., Turnpike Road Co. v. Mays-
ville, etc., E. Co., (Ky. 1901) 63 S. W. 749,

sustaining taxation where the only mode of

collection was by suit, although no other no-

tice was provided for. And see Campbells-
ville Lumber Co. v. Hubbert, 112 Fed. 718,

50 C. C. A. 435, holding that three weeks'
publication of a tax-list, with thirty days'

opportunity to contest the assessment, af-

forded due process. .

Opportunity for hearing before assessment
has been held unnecessary where the mode of

collection provided by law was by suit. Car-

son V. St. Francis Levee Dist., 59 Ark. 513,

27 S. W. 590; Owensboro, etc., R. Co. v.

Daviess County, 8 Ky. L. Rep. 773, 3 S. W.
164; Winona, etc.. Land Co. v. Minnesota,

159 U. S. 526, 16 S. Ct. 83, 40 L. ed. 247;

Cincinnati, etc., R. Co. v. Kentucky, 115 U. S.

321, 6 S. Ct. 57, 29 L. ed. 414; Hagar v.

Reclamation Dist. No. 108, 111 U. S. 701, 4

S. Ct. 663, 28 L. ed. 569 [affirming 6 Sawy.

(U. S.) 567, 4 Fed. 366].

The opportunity for hearing before a board

of equalization, afforded to and accepted by
a taxpayer, constitutes due process of law.

McLeod V. Receveur, 71 Fed. 455, 18 C. C. A.

188.

Collection may be made before hearing

where reasonable provision exists for a sub-

sequent hearing. Williams v. Albany County,

21 Fed. 99.

Restriction of defenses in hearings by af-

fecting rules of evidence or otherwise must
not be arbitrary or oppressive. Louisville v.

Cochran, 82 Ky. 15.

For fuller discussion of requisites of notice

and hearing in taxation and especially in

local assessments for public improvements

see supra, XIII, E, 15.

90. Thus the delinquent party recovering

in ejectment may be required to pay the fair

value of betterments which an adverse claim-

ant has in good faith made upon the prop-

erty. Pope V. Macon, 23 Ark. 644; Childs

V. Shower, IS Iowa 261; Howard v. Zeyer, 18

La. Ann. 407 ; Bracket v. Norcross, 1 Me. 89

;

Jones V. Carter, 12 Mass. 314; Bacon v. Cal-

lender, 6 Mass. 303; King v. Harrington, 18

Mich. 213; Dothage v. Stuart, 35 Mo. 251;
Longworth v. Wolflngton, 6 Ohio 9; Lynch
V. Brudie, 63 Pa. St. 206; Steele v. Spruance,
22 Pa. St. 256; Brown v. Storm, 4 Vt. 37.

The delinquent redeeming may also be re-

quired as a condition precedent to file an affi-

davit of tender to purchaser of tax-title of

all taxes, costs, and interest thereon, in ad-

dition to the full value of improvements.

Pope v. Macon, 23 Ark. 644. The claimant
may be required to pay all taxes paid by the

occupant under a defective tax-title which
were a valid charge upon the land, such being

in substance only a transfer of the lien of

the state to the person originally paying the

tax. Madland v. Benland, 24 Minn. 372. And
the right has-been sustained to require pay-

ment of taxes as a condition precedent to re-

covery from the tax purchaser, when it was
proposed to contest the validity of the tax
proceedings. Pope v. Macon, 23 Ark. 644;

Craig V. Flanagin, 21 Ark. 319; Glass v.

White, 5 Sneed (Tenn.) 475; Tharp v. Hart,

2 Sneed (Tenn.) 569. Contra, Bennett v.

Davis, 90 Me. 102, 37 Atl. 864. Compare
Wakeley v. Nicholas, 16 Wis. 558. But when
the tax itself is bad doubt has been ex-

pressed as to the constitutional right of the

state to require the alleged delinquent to

tender taxes to the purchaser, the rule of

caveat emptor being said to apply to the tax

buyer, who must look to the state for repara-

tio2 on account of the invalid tax. Hart v.

Henderson, 17 Mich. 218. See also Fuller v.

Hannahs, 44 Mich. 578, 7 N. W. 240 ; Silsbee

V. Stockle, 44 Mich. 561, 7 N. W. 160, 367.

A redeeming owner may be required to pay
a penalty of thirty per cent on all subsequent

taxes paid by the tax purchaser within a cer-

tain time (Mulligan v. Hintrager, 18 Iowa
171) ; and an owner recovering Lis land on
account of a formal defect in a tax deed may
be required to pay for the adverse claim-

ant's use all subsequent taxes plus twenty-five

per cent interest thereon (Wisconsin Cent.

R. Co. V. Comstock, 71 Wis. 88, 36 N. W.
843 ) . But it is depriving an owner without

due process to require that he deposit double

the amount of the purchase-money as a con-

dition precedent to suit for recovery. Stou-

denmire v. Brown, 48 Ala. 699.

Repealing or attaching additional condi-

tions to the right of redemption does not de-

prive an owner of property without due

process of law, because a law allowing re-

demption after default is a privilege. Craig

V. Flanagin, 21 Ark. 319.

91. Arkansas.— Cofer v. Brooks, 20 Ark.

542.

Indiana.— Doe v. Hearick, 14 Ind. 242;

Vancleave v. Milliken, 13 Ind. 105.

[XIII, E, 23, e]
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evidence extends to making a tax deed given by a competent officer prima facie
evidence not only of the regolarity of the sale but of all prior proceedings and of
title in the purchaser ;

'^ but a tax deed cannot be made conclusive evidence of
validity of the sale and of all proceedings prior thereto.^^

d. Curative Aets.°* Tax-sales void under the law existing when they were
made cannot be validated ; '' and while mere irregularities in tax proceedings
may be cured/^ the legislature cannot cure a want of authority to act at all."

Iowa.— Jeflfrey v. Brokaw, 35 Iowa 505;
Thomas v. Stickle, 32 Iowa 71 j Henderson v.

Oliver, 28 Iowa 20.

Wisconsin.— Lawrence v. Kenney, 32 Wis.
281 ; Gunnison v. Hoehne, 18 Wis. 268 ; Jones
V. Collins, 16 Wis. 594.

United States.— MacFarland v. Jackson,
137 U. S. 258, 11 S. Ct. 79, 34 L. ed. 664;
Wheeler v. Jackson, 137 U. S. 245, 11 S. Ct.

76, 34 L. ed. 659; Barrett v. Holmes, 102

U. S. 651, 26 L. ed. 291; Pillow v. Roberts,
13 How. (U. S.) 472, 14 L. ed. 228.

See 10 Cent. Dig. tit. " Constitutional
Law," § 899.

But where the owner of the original title

remains in possession after the original tax-
sale it has been held not competent to limit

a period at the expiration of which the tax-

title shall become perfect and indefeasible.

Case V. Dean, 16 Mich. 12; Groesbeck v.

Seeley, 13 Mich. 329. See Conway v. Cable,
37 111. 82, 87, Am. Dec 240; Wain v. Shear-
man, 8 Serg. & R. (Pa.) 357, 11 Am. Dec.
624.

Where the land remains unoccupied the
state may validly provide that lapse of time
shall perfect a title against any person only
when he could by some means within the
period contest the validity of title. Baker
V. Kelly, 11 Minn. 480; Cranmer v. Hall, 4
Watts & S. (Pa.) 36; Wain v. Shearman, 8
Serg. & R. (Pa.) 357, 11 Am. Dec. 624; Bar-
rett V. Holmes, 102 U. S. 651, 26 L. ed. 291.

Where the tax purchaser has taken posses-
sion the state may validly provide that after
a reasonable time rights of parties shall be
fixed. Vancleave r. Milliken, 13 Ind. 105;
MeCready v. Sexton, 29 Iowa 356, 4 Am. Rep.
214; Edgarton v. Bird, 6 Wis. 527, 70 Am.
Dec. 473; Pillow v. Roberts, 13 How. (U. S.)

472, 14 L. ed. 228.

92. Maine.— Orono v. Veazie, 57 Me. 517;
Freeman v. Thayer, 33 Me. 76.

Michigan.— Groesbeck v. Seeley, 13 Mich.
329.

Mississippi.— Belcher v. Mhoon, 47 Miss.
613: Ray v. Murdock, 36 Miss. 692.

Missouri.— Abbott v. Lindenbower, 46 Mo.
291 ; Cook V. Haeklemann, 45 Mo. 317.

New York.— Johnson v. Elwood, 53 IST. Y.
431; Forbes V. Halsey, 26 N. Y. 53; Hand v.

Ballou, 12 N. Y. 54L
Ohio.— Tumey v. Yeoman, 14 Ohio 207.

Pennsylvania.— Hoffman 13. Bell, 61 Pa. St.

444.

See 10 Cent. Dig. tit. "Constitutional

Law," § 900.

93. AlMbama.— Calhoun v. Fletcher, 63

Ala. 574; Stoudenmire v. Brown, 48 Ala. 699
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Iowa.— Immegart v. Gorgas, 41 Iowa 439;
Powers V. Fuller, 30 Iowa 476; MeCready v.

Sexton, 29 Iowa 356, 4 Am. Rep. 214.

Missouri.— Roth v. Gabbert, 123 Mo. 21,

27 S. W. 528; Abbott v. Lei.denbower, 42. Mo.
162.

Ne'bras'ka.— Larson v. Dickey, 39 Nebr. 463,

58 N. W. 167, i? Am. St. Rep. 595.

United ;Sia<es.^ Bannon v. Burns, 39 Fed.
892; Kelly v. Herrall, 20 Fed. 364.

But see In re Lake, 40 La. Ann. 142, 3 So.

479. And see Joslyn v. Rockwell, 128 N. Y.
334, 28 N. E. 604, 40 N. Y. St. 274 {reversing

Joslyn V. Pulver, 59 Hun (N. Y.^ 129, 13
N. Y. Suppl. 311, 35 N. Y. St. 888]. Com-
pare Ensign v. Barse, 107 N. Y. 329, 14 N. E.
400, 15 N. E. 40L

See 10 Cent. Dig. tit. " Constitutional
Law," § 900.

But it has been held that tho state may
make a tax deed conclusive evidence of mat-
ters not essential to a valid sale. Hurley v.

Powell, 31 Iowa 64; Breaux v. Negrotto, 43
La. Ann. 426, 9 So. 502; In re Douglas, 41
La. Ann. 765, 6 So. 675; Larson v. Dickey,
39 Nebr. 463, 58 N. W. 167, 42 Am. St. Rep.
595.

In Iowa it has been held that a deed may
be made conclusive that the mere sale was
according to law. Jeffrey v. Brokaw, 35 Iowa
505; Ware v. Little, 35 Iowa 234; MeCready
V. Sexton, 29 Iowa 356, 4 Am. Rep. 214. But
the original owner may still contest the lia-

bility to any tax. Martin i;. Cole, 38 Iowa
141.

94. As to curative acts in general see
supra, X, B.
As to validating illegal tax levies as affect-

ing vested rights see supra, X, B, 2, e, (iv).
95. Harper v. Rowe, 53 Cal. 233; Con-

way V. Cable, 37 111. 82, 87 Am. Dee. 240;
Baer v. Choir, 7 Wash. 631, 32 Pac. 776, 36
Pac. 286.

96. Hart v. Henderson, 17 Mich. 218.
97. California.— People v. Goldtree, 44

Cal. 323.

Illinois.— McDaniel v. Correll, 19 111. 226,
68 Am. Dec. 587.

Kansas.—Atchison, etc., R. Co. v. Maquil-
kin, 12 Kan. 301.

Massachusetts.— Denny v. Mattoon, 2 Allen
(Mass.) 361, 79 Am. Dec. 784.
Michigam.— Hart v. Henderson, 17 Mich.

218.

Missouri.—Abbott v. Lindenbower, 42 Mo.
162.

See 10 Cent. Dig. tit. "Constitutional
Law," S 906.

The legislature cannot make valid, retro-
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XIV. REMEDIES FOR INJURIES.

A. Constitutional Guaranties— 1. In General. The constitutions of the
different states usually guarantee to each individual a prompt and certain remedy
by due course of law for injuries which he may receive in his person, property,

or reputation, and provide that he may obtain such remedy freely without being
obliged to purchase it.^*

2. LmrrATioN and Scope. These guaranties relate exclusively to the judicial

and not to the legislative department of government ;
^ they open to every

subject equal access to courts established by the state ;
' but they do not authorize

a person to invoke the jurisdiction of all the courts of the state in a given case."

The constitutional guaranty of a " certain " remedy at law precludes the leaving

to a jury to determine the constitutionality of a law;^ but a constitutional pro-

vision requiring that all courts shall be at all times open for the transaction of

business, except for trial of issues of fact requiring a jury, does not invalidate a

judgment signed and entered after the expiration of the term.* Protection is

not guaranteed for property illegally in one's possession or used for illegal pur-

poses ;
^ nor is a remedy guaranteed for injuries suffered either on account of bad

or unwise legislation, when the legislature acts within its powers ° or on account

of taxation, where the same is for a legitimate purpose.'' Nor do these guaran-

spectively, what it could not originally have
authorized, and so no unconstitutional taxa-

tion can be confirmed or any that wants any
essential dement of taxation. Billings v.

Detten, 15 111. 218; Marsh «. Chestnut, 14

111. 223; Stewart x>. Trevor, 56 Pa. St. 374;
Miller v. Hale, 26 Pa. St. 432. The unau-
thorized acts of individuals can confer no
power upon the state. Cleveland Nat. Bank
V. Tola, 9 Kan. 689, per Dillon, J. Where the

only defect in a tax is the want of previous

legislation, this may, in the absence of special

prohibitions, be cured retrospectively. Booth
V. Woodbury, 32 Conn. 118; Lowell v. Oliver,

8 Allen (Mass.) 247; Crowell v. Hopkinton,

45 N. H. 9; State v. Demarest, 32 N. J. L.

528; Grim v. Weissenberg School Dist., 57

Pa. St. 433, 98 Am. Dec. 237.

Provision may be made for taxation of

property unlawfully omitted from assess-

ment, and for reassessment of property

grossly undervalued. State f. Weyerhauser,

68 Minn. 353, 71 N. W. 265.

The defect of depriving of a hearing is

juiisdictional and cannot be cured. Thames
Mfg. Co. V. Lathrop, 7 Conn. 550; Billings

V. Detten, 15 111. 218.

Where a sheriff's power to sell land for

taxes is given on condition that it be exer-

cised within a certain time, the state cannot

by a private act give him power to sell after

the time allowed by law. Taylor v. Allen, 67

N. C. 346.

Where a special assessment to pay for a

particular work has been held to be illegal,

a special authority given to make a new spe-

cial assessment to pay for the completed work

does not violate the fourteenth amendment.

Lombard v. West Chicago Park Com'rs, 181

U. S. 33, 21 S. Ct. 507, 45 L. ed. 731 [affirm-

inq 181 111. 136, 54 N. E. 941].

98. See infra, XIV, B, et seq.

Requiting the dismissal of a deputy, by

[72]

his superior, for the taking of illegal fees,

is intended as a furtherance to a constitu-

tion::.l requirement that justice shall be ad-

ministered without sale, denial, or delay.

Leeds' Appeal, 75 Pa. St. 75.

99. Barkley v. Glover, 4 Mete. (Ky.) 44;
Johnson v, Higgins, 3 Mete. (Ky.) 566.

1. In re Townsend, 39 N. Y. 171; In re

Courts for Trial of Infants, 14 Pa. Co. Ct.

254.

Application to non-residents.— A statute

providing that a foreign corporation may be

sued by any resident of the state for any
cause of action, and by a non-resident only

when the cause of action shall be situated

within the state, does not conflict with a, con-

stitutional provision that " all courts shall

be public; and every person, for any injury

that he may receive in his lands, goods, per-

son, or reputation, shall have remedy, by due

course of law," as the object of that section

of the constitution was not to open the courts

of the state to all persons, to demand redress

for injuries received anywhere, but simply to

secure to the inhabitant!? of the particular

state access to the courts for redress of injuries

which they may have received. Central R.,

etc., Co. V. Georgia Constr., etc., Co., 32 S. C.

319, 11 S. E. 192.

2. People V. Kichmond, 16 Colo. 274, 26

Pac. 929.

3. Pierce r. State, 13 N. H. 536.

4. Shackelford v. Miller, 91 N. C. 181.

5. State V. Miller, 48 Me. 576; Preston v.

Drew, 33 Me. 558, 54 Am. Dec. 639; Opinion

of Justices, 25 N. H. 537; Bittenhaus v.

Johnston, 92 Wis. 588, 66 N. W. 805, 32

L. E. A. 380.

e. Moers v. Beading, 21 Pa. St. 188; Sharp-

less V. Philadelphia, 21 Pa. St. 147, 59 Am.
Dec. 759, 2 Am. L. Reg. 29.

7. Sharpless )). Philadelnhia. 21 Pa. St. 147,

59 Am. Dec. 759, 2 Am. L. Res. 29.

[XIV, A, 2]
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ties authorize an appeal to the courts in matters properly within the province of

ecclesiastical bodies.^

B. Violations and Infringements of the Guaranties— l. In General.

The lawful use of private property cannot be restricted without provision for

just compensation,' and such compensation must be jnst and fair without dis-

crimination between different persons or different classes.'"

2. Conditions and Restrictions on Enforcement of Liabilities— a. In General.

The legislature may impose reasonable conditions and limitations which will be
binding upon those seeking a legal remedy," and may make reasonable regulations

defining the method of fixing the liability of a city,'* or the method of enforcing

a claim against the same.''

b. Conditions Precedent. Statutes or charters which impose conditions which
must be fulfilled before a suit can be maintained are constitutional," except where
they work an unreasonable abridgment of the right to obtain redress for

injuries.'^

3. Particular Guaranties— a. Free Justice— (i) Ijf Genmmal. Constitu-

tional provisions declaring that every person is entitled to obtain justice freely,

completely, and without denial do not guarantee to a citizen the right to litigate

entirely without expense.'^

(ii) Damages For Frivolous or Groundless Appeal. Inasmuch as the
rights of individuals are always limited by a corresponding duty not to abuse
such rights, it has been held that an allowance of damages for a frivolous appeal
is not unconstitutional."

(ill) Payment of Costs and Fees. Statutes requiring the payment of

reasonable court costs and fees or of security for such disbursements do not
violate the constitutional provision that justice shall be administered freely and
without purchase," unless requiring the payment of such costs and fees discrimi-

8. West Alexandria, etc., Turnpike Road
Co. V. Gay, 50 Ohio St. 583, 35 N. E. 308;
Salt Creek Valley Turnpike Co, v. Parks. 50
Ohio St. 568, 35 N. E. 304, 28 L. E. A. 769.

9. Janesville v. Carpenter, 77 Wis. 288, 46
N. W. 128, 20 Am. St. Rep. 123, 8 L. E. A.
808.

A franchise is within the meaning of the
term " property " ; hence the legislature can-

not take away the right of trial by jury in

any proceeding to enforce the forfeiture of

a franchise. Landis v. Campbell, 79 Mo. 433,

49 Am. Rep. 239.

10. Anderton v. Milwaukee, 82 Wis. 279,

S2 N. W. 95, 15 L. E. A. 830. And see Jack-
son V. Butler, 8 Minn. 117; McFarland v.

Butler 8 Minn. 116; Keough t\ McNitt, 7

Minn. 30 ; Wilcox v. Davis, 7 Minn. 23 ; Davis
V. Pierse, 7 Minn. 13, 82 Am. Dec. 65.

11. Allen V. Pioneer Press Co., 40 Minn.
117, 41 N. W. 936, 12 Am. St. Eep. 707, 3

L. E. A. 532.

12. McNally v. Cohoes, 53 Hun (N. Y.)

202, 6 N. Y. Suppl. 842, 25 N. Y. St. 65.

13. State V. Brown, 30 La. Ann. 78.

Municipal corporations are not exempt from
liability for any wrongs committed by them,
and if a judgment cannot be collected against

a city by fieri facias it can be compelled by
mandamus to levy a tax. U. S. v. New Or-

leans, 17 Fed. 483.

14. Martin v. Martin, 25 Ala. 201; Cun-
ningham V. Denver, 23 Colo. 18, 45 Pae. 356,
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58 Am. St. Rep. 212; Shalley v. Danbury, etc..

Horse R. Co., 64 Conn. 381, 30 Atl. 135;
McKibben v. Amory, 89 Wis. 607, 62 N. W.
416.

15. Riggs V. Martin, 5 Ark. 506, 41 Am.
Dec. 103.

16. Lommen v. Minneapolis Gaslight Co.,

65 Minn. 196, 68 N. W. 53, 60 Am. St. Rep.
450, 33 L. E. A. 437; Willard v. Eedvvood
County, 22 Minn. 61; Adams r. Corriston, 7
Minn. 456; Perce v. Hallett, 13 R. I. 363.

17. Davis V. Jonti, 14 La. 95. On the other
hand it has been held that under a, state
constitution allowing the review of a cause
as a matter of right, a statute providing that
on the affirmance of a judgment the supreme
court shall, unless it enters upon the minutes
that there was a reasonable ground for the
proceeding in error, enter judgment for a
certain per cent against the plaintiff is un-
constitutional. Cobum V. Watson, 48 Nebr.
257, 67 N. W. 171; Moore r. Herron, 17 Nebr.
7C3, 24 N. W. 425, 451. See also Madison
etc., R. Co. V. Herod, 10 Ind. 2.

18. Arkansas.— Murphy r. State, 38 Arfc.
514; Williams v. Pindall, 35 Ark. 434; Lee
County V. Abrahams, 34 Ark. 166.

Illinois.— Andrews v. Rumsey, 75 111. 598;
Gesford t'. Critzer, 7 111. 698.

Indiana.—Henderson v. State, 137 Ind. 552,
36 N. E. 257, 24 L. R. A. 469.
loma.— Burlington, etc., R. Co., v. Dey, 82

Iowa 312, 48 N. W. 98, 31 Am. St. Rep. 477,
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nates between parties who before the law are entitled to the same remedy under
the same conditions."

(iv) Pa yment of Taxes on Claims or Pmopertt m Suit. The courts
are at variance with regard to the right to require the payment of all taxes upon
any demand before inamtaining suits thereon.**

{f) T^x ON Litigation. A reasonable tax on litigation does not violate the
constitutional provision that right and justice shall be administered without sale,
denial, or delay.^'

b. Prompt Justice. Reasonable regulations in regard to the commencement
and prosecution of suits do not violate those constitutional provisions which
declare that justice shall be administered without delay.^

4. Proceedings For Review. A citizen has no natural or inalienable right to a

12 L. E. A. 436; State v. Vcrwayne, 44 Iowa
621; Steele v. Central E. Co., 43 Iowa 109;
Adae v. Zangs, 41 Iowa 536.

Louisiana.— Grinage v. Times-Democrat
Pub. Co., 107 La. 121, 31 So. 682; Grover's
Succession, 49 La. Ann. 1050, 22 So. 313.
Maryland.— Knee v. Baltimore City Pass.

E. Co., 87 Md. 623, 40 Atl. 890, 42 L. E. A.
363; U. S. Electric Power, etc., Co. v. State,
79 Md. 63, 28 Atl. 768.

Massachusetts.— Com. v. Munn, 14 Gray
(Mass.) 361.

Minnesota.— Lommen v. Minneapolis Gas-
light Co., 65 Minn. 196, 68 N. W. 53, 60 Am.
St. Eep. 450, 33 L. E. A. 437; Willard v.

Eedwood County, 22 Minn. 61.

Missouri.— State v. Wright, 13 Mo. 243.
Montana.— Helena Steam-Healing, etc., Co.

V. Wells, 16 Mont. 65, 40 Pac. 78; Wortman
V. Kleinschmidt, 12 Mont. 316, 30 Pac. 280.

Nebraska.— Cass County School Dist. No. 6
V. Traver, 43 Nebr. 524, 61 N. W. 720; State
V. Eeam, 16 Nebr. 681, 21 N. W. 398; State
V. Lancaster County, 4 Nebr. 537, 19 Am.
Eep. 641.

Nevada.— State v. Fogus, 19 Nev. 249, 9

Pac. 123.

New York.— Tucker v. Gilman-, 58 Hun
(N. Y.) 167, 11 N. Y. Suppl. 555, 33 N. Y.
St. 962.

North Carolina.— State v. Nutt, 79 N. C.

263.

Ohio.— State v. Judges Ct. C. Fl., 21 Ohio
St. 11.

Oregon.— Northern Countries Invest. Trust
c. Sears, 30 Greg. 388, 41 Pac. 931, 35 L. E. A.
188.

Pennsylvania.—^McDonald v. Schell, 6 Serg.

& E. (J'a.) 240.

Rhode Island.— Merrill v. Bowler, 20 E. I.

226, 38 Atl. 114; Perce v. Hallett, 13 E. I.

363; Conley v. Woonsocket Sav. Inst., 11

E. I. 147.

Tennessee.— State v. Howran, 8 Heisk.

(Tenn.) 824; Harrison v. Willis, 7 Heisk.

(Tenn.) 35, 19 Am. Eep. 604.

Texas.— Union Cent. L. Ins. Co. v. Chown-
ing, 86 Tex. 654, 26 S. W. 982, 24 L. E. A,

604.

Wisconsin.— Christiansen v. Pioneer Fur-

niture Co., 101 Wis. 343, 77 N. W. 174, 917

;

Lombard v. Cowham, 34 Wis. 300.

Compare Eandolph v. Builders', etc., Sup-
ply Co., 106 Ala. 501, 17 So. 721 ; South, etc.,

Alabama R. Co. v. Morris, 65 Ala. 193; St.

Louis, etc., E. Co. v. Williams, 49 Ark. 492,
5 S. W. 883; Davidson v. Jennings, 27 Colo.

187, 60 Pac. 354, 83 Am. St. Eep. 49, 48
L. E. A. 340; People v. Haverstraw, 151 N. Y.
75, 45 N. E. 384.

See 10 Cent. Dig. tit. " Constitutional
Law," § 959.

19. Dillingham v. Putnam, (Tex. 1890) 14
S. W. 303.

20. Sustaining such right see Walker v.

Whitehead, 43 Ga. 538.

The tender of taxes before bringing suit
to recover land from the holder of a tax deed
may be required. Coats v. Hill, 41 Ark. 149.

In other jurisdictions it is held that the
requirement of such a tender would be com-
pelling "the parties to buy justice and for that
reason would be invalid. Wilson v. McKenna,
52 111. 43; Weller v. St. Paul, 5 Minn. 95.

To similar effect see State v. Gorman, 40
Minn. 232, 41 N. W. 948, 2 L. E. A. 712.

Similarly the requirement for payment into

court of purchase-money and interest before
questioning the title to the tax deed has been
held to be unconstitutional. Lassitter v. Lee,
68 Ala. 287; Senichka v. Lowe, 74 111. 274;
Eeed v. Tyler, 56 111. 288.

21. Swann v. Kidd, 79 Ala. 431 (holding
valid an act imposing a tax fee of six dollars

in each case decided by the supreme court,

for the benefit of its library) ; Harrison v.

Willis, 7 Heisk. (Tenn.) 35, 19 Am. Eep.
604.

22. Ex p. Pollard, 40 Ala. 77; Johnson v.

Higgins, 3 Mete. (Ky. ) 566; Bruns v. Craw-
ford, 34 Mo. 330; Toledo v. Preston, 50 Ohio
Si. 361, 34 N. E. 353.

In the absence of special circumstances,
however, all litigants, whether plaintiffs or

defendants, should be considered equal before

the law, and a regulation operating wholly in

favor of one of the parties would not be a rea-

sonable regulation. Ashurst v. Phillips, 43
Ala. Iu8; Antlers Park Eegent Min. Co. v.

Cunningham, 29 Colo. 284, 68 Pac. 226 Ifol-

lowing Davidson v. Jennings, 27 Colo. 187, 60
Pac. 354, 83 Am. St. Eep. 49, 48 L. E. A.
340] ; Chicago, etc., E. Co. v. Moss, 60 Miss.

641. See also Coffman v. Kentucky Bank, 40

[XIV. B, 4]
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hearing in the higher or supreme court of a state ; ^ and where such right is not
guaranteed by the state constitution it is discretionary with the legislature to

determine the proceedings for review.^ Whether such right be guaranteed or
not, statutory provisions regulating in a reasonable way proceedings for review
are constitutional ;

'^ but as a general rule provision is made in the various state

constitutions for appeal in some manner, and acts in such states wholly denying
the right are unconstitutional.^*

5. Repeal of Statute Giving Remedy. If a remedy is given by statute the
legislature may repeal the same and thus defeat the remedy, even though the
statute was in force at the adoption of the constitution.^

CONSTITUTIONES TEMPORE POSTERIORES POTIORES SUNT HIS QU^ IPSAS
PR^CESSERUNT.
ceded them." *

CONSTRAIN.
CONSTRAINT.
CONSTRUCT."

A maxim meaning " Later laws prevail over those which pre-

To Ebsteain,^ g-. -y.

Compulsion,' q^. v. ; Restraint,^ q. v. In Scotch law, duress.^

To put together the constituent parts of (something) in their

Miss. 29, 90 Am. Dec. 311; Durkee v. Janes-
viile, 28 Wis. 464, 9 Am. Rep. 500.

23. People v. Richmond, 16 Colo. 274, 26
Pac. 929; In re Tax Sale, 54 Mich. 417, 23
N. W. 189 ; State v. Iron Cliffs Co., 54 Mich.
350, 20 N. W. 493.

24. People v. Fowler, 9 Cal. 85; Dismukes
V. Stokes, 41 Miss. 430.

25. Arkansas.— Ex p. Allis, 12 Ark. 101.

Indiana.— Lake Erie, etc., R. Co. v. Wat-
kins, 157 Ind. 600, 62 N. E. 443.

Iowa.—Richards f. Hintrager, 45 Iowa 253.
Montana.— Kleinschmidt v. McAndrews, 4

Mont. 8, 223, 2 Pac. 286, 5 Pac. 281.

Nebraska.— Schmidt v. Boyle, 54 Nebr. 387,
74 N. W. 964; Chicago, etc., R. Co. v. Head-
rick, 49 Nebr. 286, 68 N. W. 489; Moise v.

Powell, 40 Nebr. 671, 59 N. W. 79.

New Jersey.—^Reilly v. Newark Second Dist.

Ct., 63 N. J. L. 541, 42 Atl. 842.
New York.— In re Lent, 47 N. Y. App. Div.

.340, 62 N. Y. Suppl. 227 ; Morris v. People, 1

Park. Crim. (N. Y.) 441.

South Carolina.—-State v. Bowen, 3 Strobh.
(S. C.) 573.

South Dakota.— McClain v. Williams, 10
S. D. 332, 73 N. W. 72, 43 L. R. A. 287.

Texas.— Gerald v. State, 4 Tex. App. 308;
Cherry v. State, 4 Tex. App. 4.

Washington.—• Stenger v. Roeder, 3 Wash.
412, 28 Pac. 748, 29 Pac. 211.

See 10 Cent. Dig. tit. " Constitutional
Law," § 963.

A constitutional provision that all courts
shall be open, etc., is satisfied by a trial in
a court of competent jurisdiction in which
the right to a trial by jury is afforded in

proper cases. Lake Brie, etc., R. Co. v. Wat-
kins, 157 Ind. 600, 62 N. E. 443.

26. Ex p. Haughton, 38 Ala. 570; Tims v.

State, 26 Ala. 165. See also Fawley v. Mc-
Gimpsey, 7 Yerg. (Tenn.) 502; Morton v.

Gordon, Dall. (Tex.) 396.

37. Templeton v. Linn County, 22 Oreg.

313, 29 Pac. 795, 15 L. R. A. 730. Contra,
Eastman v. Clackamas County, 12 Sawy.
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{U. S.) 613, 32 Fed. 24. See also Cummings
V. White Mountains R. Co., 43 N. H. 114.

1. Black L. Diet.

2. Edmondson v. Harris, 2 Tenn. Ch. 427,
433, where it is said :

" One of the meanings
which both Sheridan and Johnson give to the
verb constrain is, to restrain."

3. Webster Int. Diet. And see Acknowl-
edgments, 1 Cyc. 600, note 94.

4. Edmondson ;;. Harris, 2 Tenn. Ch. 427,
433, where it is said :

" In Latin, constringo
and restringo mean the same thing— to bind

;

constringo, to bind with— that is, together

;

restringo, to bind again— that is, tightly.
Any Latin dictionary will show us that one
translation given to both is ' to restrain.'
In classical and legal terminology this sense
seems to be the favorite one for constringo.
Thus, Cicero uses it in two of his noted
phrases :

' Constringere orbem novis legiius,'
and ' constringere fraudem suppUcio.' Any
English and French dictionary will show us
that the English words ' constraint ' and ' re-
straint ' are translated into French by con-
irainte, and, e converso, the latter word has
the meaning of both the English words given
to it." And see Acknowledgments, 1 Cyc.
600, note 98. But see Hodgin El. Cas. Iguoted
in Worcester Diet.], where it is said: " Con-
straint respects the movements of the body
only; restraint, those of the mind and out-
ward action."

5. Black L. Diet.

6. "'Construct and erect' are the usual
words employed in a building contract, and
we do not recall that it has ever been doubted
that they are effective words of sale, to pass
the title to the building materials, when
erected, from the builder to the owner of the
land." Ott V. Sweatman, 166 Pa. St. 217, 228,
31 Atl. 102.

"Construct and maintain" waterworks for
a city does not include the power to sell or
dispose of the same. Huron Waterworks Co.
«!. Huron, 7 S. D. 9, 19, 62 N. W. 975, 58 Am.
St. Rep. 817, 30 L. R. A. 848. But compare
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proper place or order ;
' to build ;

' to form ; to make ;
' to form, to build

togetlier ;
^^ to put together, as the parts of a thing, for a new product ; to form

with contrivance ; to fabricate."

CONSTRUCTIO AD PRINCIPIA REFERTOR REI. A maxim meaning " Con-
struction is referred to the principles of a thing." '^

CONSTRUCTIO LEGIS NON FACIT INJURIAM. A maxim meaning " The con-

struction of the law (a construction made by the law) works no injury." ^'

Construction. The art of building or making ; the art of devising and
forming ; fabrication ;

" the method of constructing, interpreting, or explaining

a declaration or fact ; an attributed sense or meaning ; understanding ; explana-
tion ; interpretation ; sense ; " the drawing of conclusions respecting subjects that

lie beyond the direct expressions of the text, from elements known, from and
given in the text— conclusions which are in the spirit though not in the letter of

the text.'' Strictly, the terra signifies determining the meaning and proper effect

of language by a consideration of the subject-matter and attendant circumstances

in connection with the words employed." In practice, determining the meaning
and application as to the case in question of the provisions of a constitution,

statute, will, or other instrument or of an oral agreement.'^ (Construction : Of
Acknowledgment, see Acknowledgments. Of Admission, see Evidence. Of
A.ssignment, see Assignments; Assignment Fok Benefit of Ceeditoes. Of
Award, see Aebiteation and Awaed. Of Bill or Note, see Commeecial Papee.
Of Bond, see Bonds. Of Building Contract, see Buildees and Aechitects.
Of Compromise, see Compeomise and Settlement. Of Constitutional Provision,

see Constitutional Law. Of Contract, see Conteacts. Of Covenant, see

Covenants. Of Deed, see Deeds. Of Guaranty, see Guaeanty. Of Indem-
nity, see Indemnity. Of Judgment, see Judgments. Of Lease, see Landloed
AND Tenant. Of Ordinance, see Municipal Coepoeations. Of Pleading, see

Pleading. Of Railroad, see Raileoads. Of Release, see Release. Of Sale,

see Sales ; Yendoe and Puechasee. Of Statute, see Statutes. Of Subscrip-

Seymour v. Tacoma, 6 Wash. 138, 148, 32 See also Riehman v. Eiehman, 10 N. J. L.

Pac. 1077 Iquoted in Michigan Cent. E. Co. 114, 116.

V. Pere Marquette R. Co., 128 Mich. 333, 87 13. Black L. Diet.; Broom Leg. Max.; 2

N. W. 271]. Coke Litt. 1836.
" Construct and repair " and " construe- Applied in Rodger v. Comptoir d'Esoompte

tion " are synonymous terms. McNair v. de Paris, L. R. 2 P. C. 393, 406, 38 L. J. P. C.

Ostrander, 1 Wash. 110, 115, 23 Pac. 414 30, 21 L. T. Rep. JST. S. 33, 5 Moore P. C. N. S.

{.citing Gurnee v. Chicago, 40 111. 165 ; People 538, 16 Eng. Reprint 618 ; Snow v. Morton, 8

V. Brooklyn, 21 Barb. (N. Y.) 484]. Nova Scotia 237, 241.

May be accorded a similar meaning to 14. Century Diet.
" provide."— Seymour v. Tacoma, 6 Wash. " Erection " and " construction " seem to

138, 140, 32 Pac. 1077. be synonymous in their meaning; and in com-

7. City Sewage Utilization Co. v. Davis, 8 mon acceptation, when applied to a house,

Phila. (Pa.) 625, 626; Webster Diet, [quoted they mean the building of it by putting to-

in Morse v. West Port, 110 Mo. 502, 507, 19 gether the necessary material and raising it

S. W. 831]. (Burke v. Brown, 10 Tex. Civ. App. 298, 299,

8. Seymour v. Tacoma, 6 Wash. 138, 147, 30 S. W. 936), include "alterations or re-

32 Pac. 1077; Webster Diet, [quoted in Morae pairs" (Hancock's Appeal, 115 Pa. St. 1, 7

V. West Port, 110 Mo. 502, 507, 19 S. W. Atl. 773, 775).

831] ; Worcester Diet, [.quoted in Stisser v. 15. Webster Int. Diet, [quoted in Johnson

New York Cent., etc., R. Co., 32 N. Y. App. v. Des Moines L. Ins. Co., 105 Iowa 273,

Div. 98, 101, 52 N. Y. Suppl. 861]. 277, 75 N. W. 101].

9. Seymour v. Tacoma, 6 Wash. 138, 147, 16. Lieber Hermeneutics 11 {quoffd *i

32 Pac. 1077; Webster Diet, [quoted in. TAorse State v. Smith, 35 Nebr. 13, 22, 52 N. W.
V. West Port, 110 Mo. 502, 507, 19 S. W. 700, 16 L. R. A. 791; Jones v. Morris Aque-
831]. duct, 36 N. J. L. 206, 209; People v. Tax

10. In re Fowler, 53 N. Y. 60, 64. Com'rs, 95 N. Y. 554, 559].

11. Worcester Diet, [quoted in Stisser v. 17. Webster Int. Diet, [quoted in Johnson
New York Cent., etc., R. Co., 32 N. Y. App. v. Des Moines L. Ins. Co., 105 Iowa 273,

Div. 98, 101, 52 N. Y. Suppl. 861]. 277, 75 N. W. 101].

12. Morgan Leg. Max. [citing Lofft 516]. 18. Bouvier L. Diet.
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tion, see Subsceiptions. Of Trust, see Trusts. Of Will, see Wills. Parol
Evidence to Aid, sec Evidence.)

Construction contracts. See Buildees and Aechiteots.
Construction, Court of. a court of equity or of common law, as the

case may be, is called the Court of Construction witli regard to wills, as opposed
to the Court of Probate, whose duty is to decide whether an instrument be a will

at all." (See, generally. Wills.)
Constructive. Derivative, inferential ;

^ that which is established by the

mind of the law in its act of construing facts, conduct, circumstances, or instru-

ments ; that which has not the character assigned to it in its own essential nature,

but acquires such character in consequence of the way in which it is regarded by
a rule or policy of law ; hence, inferred, implied, made out by legal interpreta-

tion.'' (Constructive : Assent, see Consteuctive Assent. Assignment, see

Assignments; Assignments Foe Benefit of Ceeditoes. Breaking, see Bueglaey.
Contempt, see Contempt. Contract, see Conteacts. Conversion, see Teovee
AND CoNVEESiON. Delivery, see Sales. Eviction, see Consteuctive Eviction,

Force, see Robbeet. Fraud, see Feaud ; Feaudulent Conveyances. Malice,

see False Impeisonment ; Homicide ; Libel and Slandee ; Malicious Mis-
chief ; Malicious Peosecution. Murder, see Homicide. Notice— Generally,

see Notice ; To Purchaser, see Bonds ; Commeecial Papee ; Sales ; Yendoe
AND PuEOHASEE. Possession, see Adveese Possession. Service of Process, see

Peooess. Taking, see Teovee and Conveesion. Total Loss, see Fiee Insue-

ANOE ; Maeine Insueance. Trust, see Teusts.)

Constructive assent. An assent or consent imputed to a party from a

construction or interpretation of his conduct ; as distinguished from one which
he actually expresses.^

Constructive eviction. Is deemed to be caused by the inability of the

purchaser of real estate to obtain possession by reason of the paramount title.**

(See, generally. Landlord and Tenant.)
Construed. Regarded, considered.^

Consuetudinary law. Customary law; law derived by oral tradition

from a remote antiquity.^ (See, generally. Common Law ; Customs and Usages.)
CONSUETUDINIBUS ET SERVICIIS. In old English law, a writ of right close,

which lay against a tenant who deforced his lord of the rent or service due to

him.''

CONSUETUDO.'' a custom ; an established usage or practice.**

CONSUETUDO ANGLICANA. The custom of England; the ancient common
law, as distinguished from lex, the Roman or civil Taw.*' (See, generally. Com-
mon Law.)

CONSUETUDO CONTRA RATIONEM INTRODUCTA POTIUS USURPATIO QUAM
CONSUETUDO APPELLARI DEBET. A maxim meaning "A custom introduced
against reason ought rather to be called a ' usurpation ' tlian a ' custom.' " ^

CONSUETUDO DEBET ESSE CERTA ; NAM INCERTA PRO NULLA HABETUR. A

19. Wharton L. Lex. plain,' to ' translate/ or ' to show the mean-
20. Webster Diet. Iquoted in Middleton v. ing of/ cannot be sustained."

Farke, 3 App. Cas. (D. C.) 149, 160]. 25. Black L. Diet.

21. Black L. Diet. 26. Black L. Diet.

22. Black L. Diet. 27. Derived from a Consueto, properly sig-

23. Fritz v. Pusey, 31 Minn. 368, 370, 18 nifieth a custom; "but in legal understand-

N. W. 94. And see AUis v. Nininger, 25 ^"S '* signifleth also tolls, murage, pontage,

Minn 525 528
paviage, and such like newly granted by the

J^'^iT ^^T 'T ""V -r ^^ ^-'^ K"92^?yf6^'l!"/ST1oI;
490, 493, 31 Pac. 560, where it is said: "Ap- 33 E. C L 4811
pellant's contention, that the word ' con- gg. Black L. Diet.
atrued/ as used in section 5, [of the Civil 29. Black L. Diet.
Code], means simply to 'interpret,' to 'ex- 30. Black L. Diet, loiting Coke Litt. 113],
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maxim meaning " A custom should be certain ; for an uncertain custom is con-
sidered null." *'

CONSDETUDO EST ALTERA LEX. A maxim meaning " Custom is another
law."^

CONSUETUDO EST OPTIMUS INTERPRES LEGUM. A maxim meaning " Custom
is the best expounder of the laws." ^

CONSUETUDO ET COMMUNIS ASSUETUDO VINCIT LEGEM NON SCRIPTAM, SI

SIT SPECIALIS ; ET INTERPRETATUR LEGEM SCRIPTAM, SI LEX SIT GENERALIS,
A maxim meaning " Custom and common usage overcome the unwritten law, if

it be special ; and interpret the written law, if the law be general." **

CONSUETUDO EX CERTA CAUSA RATIONABILI USITATA PRIVAT COMMUNEM
LEGEM. A maxim meaning " A custom, grounded on a certain and reasonable

cause, supersedes the common law." ^

CONSUETUDO, LICET SIT MAGN^ AUCTORITATIS, NUNQUAM TAMEN PRjGJU-
DICAT MANIFESTO VERITATI. A maxim meaning " A custom, though it be of

great authority, should never prejudice manifest truth." ^^

CONSUETUDO LOCI OBSERVANDA EST. A maxim meaning " The custom of a

place is to be observed." *"

CONSUETUDO MANERII ET LOCI OBSERVANDA EST. A maxim meaning " A
custom of a manor and place is to be observed." *

CONSUETUDO MERCATORUM. The custom of merchants, the same with Lex
Meecatoria,'' q. v.

CONSUETUDO NEQUE INJURIA ORIRI NEQUE TOLLI POTEST. A maxim
meaning " Custom can neither arise from nor be taken away by injury." ^

CONSUETUDO NON TRAHITUR IN CONSEQUENTIAM. A maxim meaning
" Custom is not drawn into consequence." ^'

CONSUETUDO PRiESCRIPTA ET LEGITIMA VINCIT LEGEM. A maxim mean-
ing " A prescriptive and lawful custom overcomes the law." ^

CONSUETUDO REGNI ANGLIC EST LEX ANGLIC. A maxim meaning " The
custom of the kingdom of England is the law of England." ^

CONSUETUDO SEMEL REPROBATA NON POTEST AMPLIUS INDUCL A maxim
meaning " A custom once disallowed cannot be again brought forward [or relied

on]."'^

CONSUETUDO TOLLIT COMMUNEM LEGEM. A maxim meaning "Custom
takes away the common law." ^'

CONSUETUDO VOLENTES DDCIT, LEX NOLENTES TRAHIT. A maxim mean-

ing "Custom leads the willing, law compels [drags] the unwilling."'"'

Consul. See Ambassadors and Consuls.

Consular courts. See Ambassadoes and Consuls.

Consultary response. The opinion of a court of law on a special case.^^

Consultation, a conference between the counsel engaged in a case, to

31. Black L. Diet. 39. Black L. Diet.

32. Black L. Diet, iciting 4 Coke 21]. 40. Black L. Diet, [citing Loftt 34].

33. Black L. Diet, [citing 2 Inst. 18]. 41. Black L. Diet.

34. Black L. Diet. Applied in Baxter v. Doudswell, 3 Keb.

35. Black L. Diet. And see Elwood v. Bui- 498, 499.

lock, 6 Q. B. 383, 411, 8 Jur. 1044, 13 L. J. 42. Black L. Diet. And see Brown's Case,

Q. B. 330, 51 E. C. L. 383; Tyson v. Smith, 4 Coke 2,\a; Coke Litt. 1136.

9 A & E 406, 421, 36 E. C. L. 224; Muggle- 43. Black L. Diet, [citing 2 Bl. Comm.
ton'r. Barnett, 2 H. & N. 653, 661, 4 Jur. 422].

N S. 139, 27 L. J. Exch. 125, 6 Wkly. Rep. 44. Black L. Diet, [citing Tanistry's Case,

182. Davis 28, 33].

36. Black L. Diet, [citing 4 Coke 18]. 45. Black L. Diet. And see Coke Litt.

37. Black L. Diet. And see Finch's Case, 336.

6 Coke 63», 67o. 4a Black L. Diet.

38. Black L. Diet, [citing 6 Coke 67]. 47. Black L. Diet.
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discuss its questions or arrange the method of conducting it. In French law, the

opinion of counsel upon a point of law suljmitted to them.^
Consulting. Imparting advice or information.^'

Consulting engineer, a scientific expert.^

Consulting oculist, a special, technical term, which does not include actual

treatment and prescriptions given." (See, generally, Physicians ajstd Suegeons.)

Consulting physician. One who consults with an attending practitioner

required in cases of disease.^^ (See, generally, Physicians and Surgeons.)

Consume. To destroy, to bring to utter ruin.*^

Consummate. Completed ; as" distinguished from " initiate," or that which

is merely begun.^ (Consummate : Curtesy, see Curtesy. Dower, see Doweb.)

Consummating. Completing.^
Consummation. The completion of a thing ;

^ the act of carrying to the

utmost extent or degree ; completion ; termination ; close
;
perfection

;
^^ the

completion of a marriage between two affianced persons by cohabitation.^^ (Con-

summation : Of Marriage, see Maeeiage.)
CONT. An abbreviation of contra}^

Contagion. The transmitting of a disease from one person to another, by
direct or indirect contact.®*

Contagious. Communicable by contact, by a virus or by a bodily exhala-

tion ; catching ; as, a contagious disease.*' Often used in a similar sense of pesti-

lential or poisonous and not strictly confined to influences emanating directly

from the body.®
Contagious disease, a disease communicated by contact or touch.^

(Contagious Disease : In General, see Health. Of Animal, see Animals.)

Contains. The word is a substantial equivalent for the words " states

facts." "

48. Black L. Diet.

Also defined as a " writ whereby a cause
which has been wrongfully removed by pro-

hibition out of an ecclesiastical court to a.

temporal court is returned to the ecclesias-

tical court." Black L. Diet.

49. Webster Unabr. Diet, [quoted in Union
Pac. R. Co. V. Graddy, 25 Nebr. 849, 854, 41
N. W. 809].

50. Coppersmith v. Mound City R. Co., 51

Mo. App. 357, 366.

51. Union Pac. R. Co. v. Graddy, 25 Nebr.
849, 855, 41 N. W. 809, where it is said:
" The term . . . would include a diagnosis

of the case and advice as to the proper treat-

ment to be pursued, or such other advice as

might be required from time to time while un-

der treatment."
52. Webster Unabr, Diet, [quoted in Union

Pac. R. Co. V. Graddy, 25 Nebr. 849, 854, 41

N. W. 809].

53. Webster Diet, [quoted in Campbell v.

Monmouth Mut. P. Ins. Co., 59 Me. 430, 436].
" Consumed " and " destroyed " in an in-

dictment for arson see Com. v. Tucker, 110

Mass. 403, 404.

54. Black L. Diet.

55. Hinchman v. Ballard, 7 W. Va. 152,

184.

56. Wharton L. Lex.

57. Webster Diet, [quoted in Sharon v.

Sharon, 75 Cal. 1, 76, 16 Pac. 345, in dissent-

ing opinion].

An act is not consummated where any.

thing in relation to it remains to be done,

Johnston r. U. S., 17 Ct. 01. 157, 173.

58. Wharton L. Lex. See also Sharon v.

Sharon, 75 Cal. 1, 76, 16 Pac. 345, dissent-

ing opinion.

59. Burrill L. Diet.

60. Webster Int. Diet.
"

' Infection,' and ' contagion ' are nearly
synonymous, the only difference being, not in

the infectious or contagious matter, but in

the manner of its communication. Infection

is communicated from the sick to the well by
a morbid miasm or exhalation diffused in the

air. Contagion is communicated by actual
contact." Wirth v. State, 63 Wis. 51, 55, 22
N. W. 860.

61. Webster Int. Diet.

62. Grayson v. Lynch, 163 U. S. 468, 477,
16 S. Ct. 1064, 41 L. ed. 230.

63. Stryker v. Crane, 33 Nebr. 690, 69 1,

50 N. W. 1132.

Compared with " infectious " disease.

—

" There is doubtless a technical distinction
between the two in the fact that a contagious
disease is communicable by contact, or by
bodily exhalation, while an infectious disease
presupposes a cause acting by hidden in-

fluences, like the miasma of prison ships or
marshes, etc., or through the pollution of
water or the atmosphere, or from the various
dejections from animals." Grayson v. Lynch,
163 U. S. 468, 477, 16 S. Ct. 1064, 41 L. ed.

230.

64. Leach v. Adams, 21 Ind. App. 547, 52
N. J. 813, construing the word as used in
Horner Rev. Stat. Ind. (1897), § 339.

" The word contain, though not synony-
mous, is as broad in its meaning ... as the
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Contemner, See Contempt.
Contemplate. In its primary significance, to consider attentively or to

meditate.*^ Its secondary meaning is to intend, that is, to express a well formed
purpose ;

^ to expect.*''

Contemplated. Intended.^
Contemplation. The act of the mind in considering with attention.*'

(Contemplation : Of Bankruptcy, see Bankeuptct. Of Insolvency, see Insol-
vency ; Fkaudulent Conveyances. Of Marriage Settlement, see Husband and
Wife.)

CONTEMPORANEA CONSUETUDO OPTIMUS INTERPRES. A maxim meaning
" Contemporary custom is the best interpretator." ™

CONTEMPORANEA EXPOSITIO EST OPTIMA ET FORTISSIMA IN LEGE. A
maxim meaning " Contemporaneous exposition is the best and strongest in the

CONTEMPORANEOUS. Living or existing at the same time ; contemporary.''^

(Contemporaneous : Agreements, see Conteacts ; Evidence. Construction— Of
Constitutional Provision, see Constitutional Law ; Of Statute, see Statutes.)

word, state." State c. Younts, 89 Ind. 313,

314.
" Containing," in a deed, does not import or

constitute a covenant. Powell v. Lyles, 5

N. C. 348.
" Containing by estimation," in a deed see

Tarbell v. Bowman, 103- Mass. 341, 344.

65. ^tna L. Ins. Co. «. Florida, 69 Fed.
932, 935, 16 C. C. A. 618, 30 L. E. A. 87.

66. ^tna L. Ins. Co. v. Florida, 69 Fed.

932, 935, 16 C. C. A. 618, 30 L. R. A. 87.

67. ^tna L. Ins. Co. v. Florida, 69 Fed.

932, 935, 16 C. C. A. 618, 30 L. K. A. 87
[citing Buckingham v. McLean, 13 How.
(U. S.) 151, 167, 14 L. ed. 91].

68. Mtna. L. Ins. Co. v. Florida, 69 Fed.

932, 935, 16 C. C. A. 618, 30 L. R. A. 87

[cited in Christian v. Connecticut Mut. L.

Ins. Co., 143 Mo. 460, 467, 45 S. W. 268].
" We mean by ' contemplated,' more than

' foreseen.' "— Oxford v. Leathe, 165 Mass.

254, 255, 43 N. E. 92.

69. Black L. Diet.

70. Mickle v. Matlack, 17 N. J. L. 86, 98.

And see Rex !'. Bellringer, 4 T. R. 810, 821.

71. Black L. Diet.

Applied or explained in the following cases

:

Illinois.— Vhaibe v. Jay, 1 111. 268, 272.

Maryland.— Baltimore Catholic Cathedral

Church V. Manning, 72 Md. 116, 130, 19 Atl.

599.

New Jersey.—State v. Kelsey, 44 N. J. L. 1,

22; Clapp v. Ely, 27 N. J. L. 555, 561; In re

Trenton Water Power Co., 20 N. J. L. 659,

663 ; Mickle v. Matlack, 17 N. J. L. 86, 92.

New York.— Curtis v. Leavitt, 15 N. Y. 9,

217 [quoting Broom Leg. Max. 532] ; In re

Breslin, 45 Hun (N. Y.) 210, 215; Knight
V. Campbell, 62 Barb. (N. Y.) 16, 28; Pas-
saic Mfg. Co. V. Hoflfman, 3 Daly (N. Y.)

495, 517 [quoting Dwarris Stat. 693] ; Purdy
V. People, 4 Hill (N. Y.) 384, 403.

England.—Atty.-Gen. v. Parker, 3 Atk. 576.

577, 26 Eng. Reprint 1132, 1 Ves. 43, 27
Eng. Reprint 879; Bank of England v. An-
derson, 3 Bing. N. Cas. 589, 2 Hodges 294, 1

Jur. 9, 2 Keen 328, 7 L. J. Ch. 265, 6 L. J.

C. P. 158, 15 Eng. Ch. 328, 32 E. C. L. 273;
Dunbar v. Roxburghe, 3 CI. & F. 335, 354, 6

Eng. Reprint 1462; In re Fermoy Peerage
Claim, 5 H. L. Cas. 716, 747.

Canada.— Doe v. McCulley, 8 N. Brunsw.
508, 540 ; Hammond v. McLay, 28 U. C. Q. B.

463, 470.

72. Century Diet.

What lapse of time is embraced in the word
" contemporaneous," is often a question of

difficulty. Perfect coincidence of time between
the declaratior and the main fact is not, of

course, required. It is enough that the two
are substantially contemporaneous ; they need
not be literally so. Alabama Great Southern
R. Co. V. Hawk, 72 Ala. 112, 117, 47 Am. Rep.

403.




